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CASSIDT  T.  HOWARD  et  aL 
(Supreme   Court  of  Georgia.     Nov.  18,  1918.) 

(ByllahuB  5y  ih€  Court.) 

Intoxicating  Liquobs  (§  273*)— Nuisance 
—Injunction— Intbblootjtort  Hkabino— 
Evidence. 

There  was  no  abuse  of  discretion  in  per- 
litting  witnesses  for  the  plaintiffs  to  give  oral 
testimony   on   the   interlocutory   hearing,   over 
t|ie  objections  made  by  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  §  409;    Dec.  Dig.  |  273.* J 

2.  Continuance  (§  29*)— Grounds. 

The  motion  for  continuance  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  f  95;    Dec  Dig.  i  29.*] 

3.  Intoxicating  Liquobs  (8  275*)  — Abate- 
ment and  Injunction  —  Sufficiency  of 
Evidence. 

The  evidence  required  a  finding  that  the 
defendant's  place  was  a  "blind  tiger,  or  liquor 
nuisance,  and  that  it  should  be  abated  and  the 
defendant  be  enjoined  from  maintaining  the 
same  until  final  trial.  The  judge  should  not, 
however,  on  the  interlocutory  nearing,  have 
granted  a  permanent  injunction,  and  direction 
is  given  that  he  modify  the  order  so  as  to  make 
it  ad  interim  in  character. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  411;   Dec  Dig.  §  275.*] 

4.  Intoxicating  Liquobs  ({  277*)  -^  Abate- 
ment AND  Injunction— Decbee. 

In  a  proceeding  to  abate  and  enjoin  a 
"blind  tiger  *  under  the  provisions  of  Civil  Code 
1910,  I  5335  et  seq.,  the  defendant  cannot  be 
adjudged  to  be  disqualified  from  doing  business 
under  a  "near-beer"  license  which  he  holds, 
and  from  ever  doing  business  for  himself  un- 
der any  such  a  license,  and  from  being  employ- 
ed by  anoUier  engaged  in  business  under  such 
a  license,  and,  by  reason  of  such  disqualifica- 
tion, be  enjoined  from  doing  business  under 
such  license  until  the  further  order  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  413 ;   Dec.  Dig.  ^  277.*] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  J.  R.  Howard  and  others  against 
Ed  Cassldy.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed  in  part  and 
reversed  in  part 

On  July  17,  1913,  J.  R.  Howard  and  a  num- 
ber of  others  brought  an  equitable  petition 


returnable  to  the  superior  court  of  Bibb  coun- 
ty, against  Ed  Cassidy.  The  allegations  of 
the  petition  are  in  effect  as  follows:  Peti- 
tioners are  citizens  of  Bibb  county.  At  No. 
210  Cotton  avenue  in  the  city  of  Macon,  said 
county,  there  is  a  place  commonly  known  as 
a  "blind  tiger,'*  where  spirituous,  malt,  and 
intoxicating  liquors  are  sold  in  violation  of 
law,  and  the  same  is  a  nuisance.  "Said  nui- 
sance is  carried  on  by  Ed  Cassidy  •  •  • 
the  defendant"  The  third  paragraph  of  the 
petition  is:  "That  said  defendant  and  cer- 
tain of  his  employes,  to  petitioners  unknown, 
are  now  engaged  and  have  been,  for  more 

than weeks  Just  past,  engaged  in  the 

unlawful  sale  of  spirituous,  malt,  and  intox- 
icating liquors  in  said  apartments,  contrary 
to  the  laws  of  said  State.*'  The  fourth  para- 
graph alleges:  "That  said  Ed  Cassidy  now 
holds  and  owns  an  internal  revenue  license 
procured  from  the  Department  of  Internal 

Revenue  of  Atlanta,  Ga.,  on  the  day 

of  July,  1913."  Cassidy  and  his  agents  or 
employes,  who  are  aiding  and  abetting  him 
in  the  unlawful  sale  of  spirituous,  malt,  and 
intoxicating  liquors,  are  guilty  of  maintain- 
ing and  running  a  "blind  tiger,'*  and  the 
same  is  a  continuing  nuisance,  and  subject 
to  abatement  by  the  mandate  of  the  court 
One  of  the  prayers  of  the  petition  is  "that 
the  said  Ed  Cassidy,  his  agents  and  em- 
ployes, be  enjoined  from  further  disposing  of 
said  intoxicating  malt  and  spirituous  liquors 
and  beers  as  now  handled  by  them  in  viola- 
tion of  said  prohibition  law,  and  that  said 
apartments  heretofore  named  b^,  declared  a 
nuisance  and  abated  by  law;  and  that  said 
defendant,  his  agents  and  employes,  be  en- 
Joined  from  keeping  and  maintaining  a  buffet 
or  a  place  by  any  other  name,  or  without  a 
name,  for  the  illegal  sale  of  such  liquors  in 
such  place  as  designated  in  the  foregoing  pe- 
tition or  elsewhere.*'  The  Judge  of  the  Ma- 
con circuit,  upon  presentation  of  the  petition, 
ordered  it  filed  and  served,  and  further  or- 
dered that  the  defendant,  Cassidy,  and  all 
other  persons,  be  restrained  from  selling,  bar- 
tering, or  exchanging  any  spirituous,  malt, 
or  intoxicating  liquors  upon  the  premises 
designated  in  the  petition,  until  the  further 
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order  of  the  court,  and  that  the  defendant 
show  cause,  on  August  1st,  by  10  o'clock  a. 
m.,  why  the  restraining  order  should  not  be 
continued.  On  July  26th  counsel  for  the  de- 
fendant presented  to  the  judge  a  written  pe- 
tition. In  which  it  was  recited  that  the  de- 
fendant had  been  called  on  to  show  cause,  on 
the  Ist  day  of  August,  why  he  should  not  be 
enjoined  from  keeping  and  maintaining  what 
is  known  as  a  "blind  tiger,**  and  that  no 
provision  had  been  made  for  the  submission 
and  exchange  of  affidavits  by  counsel  in  the 
case;  and  praying  that  ''counsel  for  the 
plaintiffs  be  required  to  submit  to  counsel 
for  defendant,  as  far  as  possible,  the  affi- 
davits of  witnesses  intended  to  be  used  on 
said  hearing,  three  days  before  the  time  fix- 
ed foi:  hearing  said  application  for  temporary 
injunction,  and  that  counsel  for  defendant 
have  two  days  in  which  to  file  affidavits  in 
reply."  Upon  such  petition  the  judge  passed 
the  following  order:  ''The  foregoing  petition 
read  and  considered.  Ordered  by  the  court 
that  the  same  be  granted,  and  that  the  affi- 
davits to  be  used  in  said  case  be  served  as 
prayed.  This  26th  day  of  July,  1913."  This 
order  was  ffied  in  the  office  of  the  clerk  of 
the  superior  court  on  the  day  it  was  grant- 
ed, and  a  copy  thereof  served  by  a  deputy 
sheriff  on  counsel  for  the  plaintiffs  on  July 
28th. 

The  case  came  on  for  a^  hearing  on  August 
1st,  when  the  plaintiffs  wert*  allowed  to 
amend  their  petitipn  by  alleging  that  the  de- 
fendant, Cassidy,  holds  a  so-called  "near- 
beer"  license  and  receipt  from  the  ordinary 
of  Bibb  county  for  the  sale  of  imitations  of 
and  substitutes  for  beer,  ale,  wine,  whisky, 
and  other  spirituous  or  malt  liquors,  by 
which,  however,  he  is  not  authorized  to  sell 
or  keep  for  sale  any  intoxicating,  spirituous, 
or  malt  liquors  on  the  premises  referred  to. 
Additional  relief  is  prayed  as  follows:  "An 
order  revoking  any  license  which  said  de- 
fendant may  hold,  and  declaring  him  dis- 
qualified from  holding  any  license  to  sell  any 
substitute  for  beer,  ale,  wine,  whisky,  or 
other  alcoholic,  spirituous,  or  malt  liquors, 
and  enjoining  him  or  any  one  of  his  asso- 
ciates, employes,  or  agents  found  upon  said 
premises,  or  assisting  in  carrying  on  said 
nuisance,  from  holding  such  license  or  in 
any  wise  engaging  in  said  business,  and  fur- 
ther perpetually  enjoining  said  parties  and 
any  or  all  other  person  or  persons  from 
maintaining  said  business  under  said  license 
or  any  license  in  said  premises  or  place  where 
the  state  law  as  to  the  sale  of  intoxicating 
liquors  may  be  violated."  The  amendment 
contains  also  a  prayer  for  general  relief. 
The  defendant,  on  the  hearing,  presented  a 
demurrer  to  the  petition,  on  the  ground  that 
it  sets  forth  no  cause  of  action  and  is  with- 
out equity,  and  demurred  "specially"  to  each 
paragraph  of  the  petition  "on  the  ground 
that  the  facts  set  forth  do  not  constitute  a 
cause  of  action,  and  are  not  sufficient  to  give 


the  court  jurisdiction  to  grant  the  relief  pray- 
ed for  in  the  bill"  In  his  answer  the  de- 
fendant admits  that  he  is  engaged  in  business 
at  the  place  designated  in  the  petition,  but 
denies  that  it  is  commonly  known  as  a  "blind 
tiger,"  and  denies,  further,  that  his  place  oi 
business  is  a  nuisance.  He  says  that  he 
"cannot  admit  or  deny  the  allegations  con- 
tained in  the  third  paragraph  of  said  peti- 
tion, for  want  of  sufficient  information." 
Answering  paragraph  4  of  the  petition,  he 
admits  that  he  holds  a  United  States  internal 
revenue  license  as  a  retail  liquor  dealer  at 
the  place  designated  in  the  petition,  and  says 
that  he  carries  on  a  "near-beer"  saloon  at 
such  place  under  a  license  from  the  state, 
and  one  from  the  city  of  Macon,  for  the 
year  1013,  for  each  of  which  he  has  paid  the 
sum  of  $300,  and  alleges  "that  the  United 
States  government  required  him  to  take  out 
said  license  for  the  purpose  of  selling  beer, 
cider,  and  other  nonintoxicating  drinks."  He 
denies  that  he  is  maintaining  and  running  a 
"bund  tiger,"  and  that  it  is  a  continuing  nui- 
sance and  subject  to  abatement  as  plaintiffs 
allege. 

At  the  interlocutory  hearing  a  number  of 
witnesses  were  called  to  testify  orally  in  be- 
half of  the  plaintiffs.  The  defendant  object- 
ed to  the  witnesses  testifying  orally,  on  the 
ground  "that  such  procedure  was  in  viola- 
tion of  the  law  •  •  •  contained  in  sec- 
tion 5018  of  the  Code,  •  •  •  and  was 
contrary  to  the  established  practice  of  the 
courts  in  the  hearing  of  applications  for  in- 
junction in  like  cases."  The  objection  was 
overruled.  After  this  ruling,  counsel  for  the 
defendant  announced  that  he  was  not  ready 
for  a  hearing,  and  moved  for  a  continuance 
on  the  grounds  that  the  judge  had  passed 
the  order  of  July  26th,  requiring  the  service 
of  affidavits  as  therein  set  out,  and  neither 
the  defendant  nor  his  counsel  had  been  serv- 
ed with  any  affidavits,  as  required  by  the 
order,  and  no  affidavits  had  been  filed,  and 
that,  "not  having  been  derved  with  said  affi- 
davits as  required  by  said  order,  defendant 
had  not  pr^ared  any  affidavits  in  reply,  and 
was  therefore  not  ready  for  trial."  The  mo- 
tion for  continuance  was  overruled,  and  the 
defendant  excepted.  The  plaintiff  introduced 
four  witnesses,  who  testified,  respectively,  as 
follows: 

"Allen :  That  on  July  14,  1913,  he  bought 
a  half  pint  of  whisky  from  the  defendant, 
Cassidy,  at  his  place  of  business,  210  Cotton 
avenue,  and  paid  him  25  cents  for  same." 

Elkins:  "I  run  the  Macon  Tea  &  Coffee 
Company  next  door  to  Mr.  Ed  Cassidy's 
place.  I  know  about  some  whisky  having 
been  sold  in  that  place.  I  have  seen  whisky 
sold  there  on  numerous  occasions.  I  have 
seen  whisky  sold  to  white  men  and  darkies 
a  good  many  times.  It  is  a  saloon  where 
white  men  and  negro  men  and  negro  women 
congregate.  The  women  congregate  in  the 
rear.    The  crowd  that  congregates  there  ia 
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pretty  boisterous,  and  they  are  drank  some- 
times. •  •  •  I  have  purchased  whisky 
there.  I  purchased  some  there  several  weeks 
ago,  and  paid  76  cents  a  pint  for  It  *  *  * 
I  presume  I  have  seen  a  dosen  sales  of  whis- 
ky made  at  his  place;  •  •  •  i  think  I 
have  bought  it  a  half  dozen  times  at  inter- 
Tals  since  last  falL  I  did  not  know  the 
names  of  the  parties  to  whom  I  saw  whisky 
sold.  I  knew  it  was  whisky  by  seeing  it;  it 
was  labeled  whisky,  and  looked  like  whisky; 
and  I  say  it  was  whisky,  like  I  would  say 
that  was  a  book,  from  the  external  appear- 
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ance. 

WiUlngham:  '*I  am  acquainted  with  the  lo- 
cation of  Mr.  Cassidy*s  place;  of  my  own 
knowledge,  I  know  of  whisky  having  been 
sold  there.  Almost  every  time  I  have  been 
in  the  rear  of  my  warehouse,  I  have  seen 
n^ro  men  and  women  bring  bottles  out  of 
ttiere.  My  warehouse  is  about  100  feet  in 
the  rear  of  Cassidy's  place,  In  full  view  of  it 
The  bottles  negroes  would  bring  out  of  Gas- 
sldy*s  store  had  colored  liquid  in  them  like 
this  [referring  to  a  bottle  of  whisky  which  Al- 
len had  testified  he  bought  from  Gassldy]. 
I  presume  I  have  seen  bottles  labeled  whisky 
come  out  of  his  store  a  hundred  times,  pass- 
ing through  the  alley,  from  Cherry  street  by 
tbe  rear  of  my  warehouse.  Standing  in  my 
warehouse  I  could  see  the  people  coming  out 
ot  his  store.  I  presume  I  went  through  the 
alley  on  an  average  of  twice  a  day.** 

Williams:  "I  am  deputy  sheriff,  and  serv- 
ed this  paper.  When  I  went  to  Cassldy's 
place  I  found  three  barrels,  three  drums,  and 
about  25  half-pint  bottles  of  wlilsky.  The 
half  pints  were  under  the  counter,  and  the 
barrels  in  a  room  adjacent  to  the.  store; 
there  was  a  stairway  to  the  barrels  from  the 
store;  it  did  not  connect  with  the  place  of 
business,  but  over  the  place  of  business  there 
was  a  way  to  get  to  the  barrels  from  his 
place  of   businesa" 

The  defendant  Introduced  no  evidence. 

The  judge  granted  the  following  order: 
''After  hearing  evidence  and  argument  on 
the  within  petition,  it  is  considered,  ordered, 
and  adjudged  by  the  court  that  the  place  de- 
scribed in  the  within  petition,  210  Cotton 
avenue,  Macon,  Ga.,  operated  by  the  defend- 
ant, Ed  Gassidy,  Is  a  nuisance  and  is  ad- 
judged such,  and  is  hereby  enjoined  as  such, 
and  the  defendant,  Ed  Gassidy,  is  and  all  oth- 
er person  or  persons  be,  and  the  same  are  here- 
by, enjoined  from  carrying  on  said  nuisance 
on  said  premises,  and  the  said  defendant,  Ed 
Oassidy,  and  all  other  persons  acting  for  him 
are  hereby  enjoined  and  restrained  from  sell- 
ing any  spirituous  liquors,  malt  liquors,  or 
intoxicating  liquors  upon  said  premises ;  and, 
the  evidence  showing  that  the  said  defendant, 
Ed  Gassidy,  is  the  holder  of  a  near-beer  li- 
cense from  the  ordinary  of  Bibb  county,  Ga., 
for  said  place,  and  that  said  defendant  under 
color  of  said  license  has  sold,  furnished,  and 


kept  at  said  place  of  business  Uquors  pro- 
hibited by  law,  it  is  further  ordered  and 
adjudged  that  he  is  disqualified  from  holding 
any  such  license,  and  from  being  in  the  em- 
ployment of  any  person  holding  such  license, 
and  he  is  hereby  restrained  and  enjoined,  un- 
til further  order  of  the  court,  from  holding 
and  operating  under  said  Ucense,  or  under 
any  other  license,  at  said  place  or  any  other 
place  in  the  state  of  Georgia,  and  from  being 
in  the  employment  of  any  person  holding  any 
such  license  in  the  state  of  Georgia." 

The  defendant  sued  out  a  bill  of  exceptions, 
in  which  error  Is  assigned  upon  the  rulings 
of  the  judge  in  permitting  the  witnesses  for 
the  plaintiffs  to  testify  orally,  and  in  refusing 
a  continuance;   and  upon  the  order  granted. 

Jno.  R.  Cooper,  S.  B.  Hunter,  Hall  &  Rob- 
erts, W.  D.  McNeil,  and  Jesse  Harris,  all  of 
Macon,  for  plaintiff  in  error.  R.  D.  Feagln, 
of  Macon,  for  defendants  in  error. 


FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  judge  did  not,  in  view  of 
the  circumstances  of  the  case,  err  in  permit- 
ting the  witnesses  to  testify  orally  in  behalf 
of  the  plaintiffs  on  the  interlocutory  hearing, 
over  the  objections  made  by  the  defendant 
In  Chattanooga,  etc.,  Ry.  Co.  v.  Morrison,  140 
Ga.  769,  79  S.  B.  903,  it  was  held:  "While 
generally  at  the  hearing  of  an  application  for 
an  interlocutory  injunction  the  testimony  is 
Introduced  by  means  of  afildavlts,  the  rule  is 
not  inflexible ;  and,  when  witnesses  are  pres- 
ent without  objection  on  their  part  for  the 
purpose  of  testifying,  the  presiding  judge 
may,  in  his  discretion,  allow  them  to  be  ex- 
amined orally;  due  care  being  taken  that 
no  Injustice  is  worked  thereby."  The  order 
granted  by  the  judge  prior  to  the  hearing, 
requiring  service  of  affidavits,  to  be  used  for 
the  plaintiffs,  on  counsel  for  the  defendant 
three  days  before  the  hearing,  did  not,  in 
the  circumstances,  so  differentiate  this  case 
from  the  one  dted  as  to  deprive  the  judge 
of  his  discretion  to  aUow  witnesses  to  testify 
orally  on  the  preliminary  hearing.  The  order 
fixing  the  date  for  hearing  on  August  1st  is 
not  dated,  but  it  appears  to  have  been  filed 
on  July  17th.  There  is  nothing  in  it  indicat- 
ing whether  the  case  should  be  heard  on 
parol  testimony  or  affidavits,  but  the  judge 
certifies  that  he  informed  counsel  for  the 
plaintiffs,  when  the  original  restraining  order 
was  granted  on  presentation  of  the  petition, 
that  oral  testimony  would  be  admitted  on  the 
hearing  fixed  for  August  1st  The  order  re- 
quiring service  of  affidavits  was  granted  July 
26th,  Saturday,  six  days  before  the  hearing. 
It  provided  that  affidavits  for  the  plaintiff 
should  be  served  on  counsel  for  defendant 
three  days  prior  to  the  hearing.  It  whs 
served  on  plaintiffs'  counsel  on  Monday  the 
28th  of  July,  thus  allowing  only  one  day  for 
the  preparation  and  service  of  such  affidavits. 
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The  order  was  not  absolute  and  nncondi- 
tionai:  but  provided  that  such  affidavits,  "as 
far  as  possible/'  should  be  submitted  to  coun- 
sel for  defendant.  The  judge  had  the  right 
to  construe  his  own  order,  and  to  determine 
whether  it  was  possible  for  plaintiffs'  coun- 
sel to  prepare  and  have  executed  and  served 
the  affidavits  within  the  time  stated.  If  the 
affidavits  for  the  plaintiffs  had  been  so 
served,  then  the  defendant  would  not  have 
had  two  days  prior  to  the  hearing  in  which 
to  file  affidavits.  As  in  the  case  cited  above, 
the  witnesses  who  testified  for  the  plaintiffs 
were  cross-examined  by  the  defendant's  coun- 
sel, thus  taking  a  benefit  which  he  could  not 
have  had  if  the  affidavits  of  the  witnesses 
had  been  used.  It  does  not  appear  that  the 
defenjlant  had  any  witnesses  whose  affidavits 
he  desired  to  procure,  nor  did  he  offer  any 
affidavits  in  his  behalf,  nor  introduce  any 
witnesses,  nor  even  testify  in  his  own  be- 
half. We  fall  to  see,  therefore,  how  he  was 
hurt  by  allowing  the  witnesses  for  the  plain- 
tiffs to  testify  orally,  rather  than  having 
their  affidavits  introduced.  It  follows  that 
the  Judge's  ruling  on  this  point  should  be 
affirmed. 

[2]  2.  Nor  did  the  judge  err  in  refusing 
a  continuance.  It  does  not  appear  that  the 
defendant  claimed  to  be  surprised  or  less 
prepared  for  trial  by  reason  of  the  admission 
of  oral  testimony  for  the  plaintiffs.  As  al- 
ready stated,  in  effect,  the  defendant's  coun- 
sel did  not  claim  that  he  desired  time  to 
procure  evidence  for  the  defendant;  and,  so 
far  as  the  record  shows,  he  did  not  desire  to 
put  in  any  evidence,  and  it  would  seem  that 
the  continuance  was  desired  only  for  delay. 

[3]  3.  The  petition  is  based  upon  the  stat- 
ute (Acts  18d9,  p.  73,  Civil  Code,  §§  5335- 
5337),  which  is  as  follows:  "Any  place  com- 
monly known  as  a  *blind  tiger,'  where  spiritu- 
ous, malt,  or  intoxicating  liquors  are  sold,  in 
violation  of  law,  shall  be  deemed  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  as 
such,  as  now  provided  by  law,  on  the  ap- 
plication of  any  citizen  or  citizens  of  the 
county  where  the  same  may  be  located."  "If 
the  party  or  parties  carrying  on  said  nui- 
sance shall  be  unknown  or  concealed.  It  shall 
be  sufficient  service,  in  the  abatement  or  in- 
junction proceedings  under  the  preceding  sec- 
tion, to  leave  the  writ,  or  other  papers  to  be 
served,  at  the  place  where  such  liquor  or 
liquors  may  be  sold,  and  the  case  may  pro- 
ceed against  'parties  unknown,'  as  defend- 
ants." "The  court  shall  have  authority  to 
order  the  officers  to  break  open  such  'blind 
tiger'  and  arrest  the  inmates  thereof,  and 
seize  their  stock  in  trade,  and  bring  them 
before  him  to  be  dealt  with  as  the  law  di- 
rects." In  Thompson  v.  Simmons  &  Co.,  139 
Ga.  845,  78  S.  E.  419,  it  was  held  that  the 
descriptive  words  following  the  term  "blind 
riger/'  in  the  first  section  of  this  statute,  are 
definitive  of  such  term,  and  that  the  statute 


applies  to  any  place  where  spirltaoufl,  malt, 
or  intoxicating  liquors  are  sold  in  violation 
of  the  law.  This  being  tme,  the  evidence  in 
the  case  at  bar  demanded  a  finding  by  the 
judge  that  the  place  where  the  defendant 
was  engaged  in  business  was  a  "blind  tiger" 
or  liquor  nuisance,  and  subject  to  be  abated 
or  enjoined  as  such.  Aside  from  the  positive 
and  uncontradicted  evidence  of  the  witnesses 
for  the  plaintiff,  the  judge  was  authorized  to 
find  the  defendant's  place  to  be  a  "blind 
tiger"  and  a  nuisance,  and  subject  to  be 
abated  or  enjoined  as  such,  from  the  admis- 
sions made  in  the  defendant's  answer.  Par- 
agraph 8  of  the  petition  alleges  that  the  de- 
fendant and  his  agents  and  employes  are  en- 
gaged at  his  place  of  business  in  the  unlaw- 
ful sale  of  spirituous,  malt,  and  intoxicating 
liquors;  the  answer  avers  that  the  defend- 
ant can  neither  admit  nor  deny  the  allega- 
tions of  this  paragraph,  for  want  of  sufficient 
information.  .  In  view  of  such  evasive  an- 
swer to  the  positive  allegations  of  fact  made 
in  the  petition  as  to  a  matter  necessarily 
within  the  personal  knowledge  of  the  defend- 
ant, such  allegations  will  be  taken  as  true. 
Moreover,  the  defendant  admitted  in  his  an- 
swer that  he  held  a  United  States  internal 
revenue  license  as  a  retail  liquor  dealer  at 
his  place  of  business.  The  act  of  1911  (Acts 
1911,  p.  180)  makes  the  fact  of  holding  such 
license  sufficient  to  establish  a  prima  facie 
case  against  a  defendant  in  an  action  of  this 
character,  and  to  place  the  burden  of  proof 
on  him  in  such  a  case.  It  necessarily  fol- 
lows from  the  facts  established  in  the  pres- 
ent case  that  the  judge  should  have  enjoined 
the  defendant,  his  agents  and  employes,  from 
continuing  the  operation  of  the  "blind  tiger" 
by  selling  liquor  in  violation  of  law  at  the 
defendant's  place  of  business,  210  Cotton  av- 
enue, until  a  final  trial  of  the  case.  "The 
purpose  of  the  act  [Civil  Code,  f  5335]  was 
to  provide  that  a  nuisance  may  be  abated  by 
injunction,  to  be  Issued  in  the  manner  pro- 
vided by  law,  that  is,  upon  application  to  the 
Judge  of  the  superior  court,  upon  a  sworn 
petition  and  after  a  hearing,  the  judge  hav- 
ing the  right  to  grant  a  temporary  restrain- 
ing order  until  the  interlocutory  hearing,  and 
a  temporary  injunction  until  the  final  hear- 
ing, and  a  permanent  Injunction  after  a 
hearing  before  a  jury  under  existing  rules." 
Legg  V.  Anderson,  116  Ga.  401,  405,  42  S.  B. 
720,  721.  It  follows  that  on  the  interlocutory 
hearing  the  judge  did  not  have  the  power 
to  grant  a  permanent  injunction  against  the 
defendant  and  his  agents  and  employes  from 
the  further  operation  or  continuance  of  the 
"blind  tiger;"  and,  as  it  appears  from  the 
order  that  such  a  permanent  injunction  was 
granted,  direction  is  given  that  it  be  so 
modified  as  to  make  it  interlocutory." 

[4]  4.  The  general  prohibition  act  (Acts 
1907,  p.  81,  Penal  Code,  S  426  et  seq.)  pro- 
vides  that  any  person  who  shall  sell  or  bar- 
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LANIER  T.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  18,  1918.) 

(SyUahui  ly  the  Court.) 

1.  Gbiminal   Law   (§  828*>-»lN8TBncnoN&- 

ClBCUMSTANTIAL  EVIDENCE. 

Where  the  evidence  produced  against  a  de- 
fendant in  a  criminal  case  is  entirely  circum- 
stantial, and  the  court  in  charging  the  jury 
fully  and  accurately  defines  direct  and  circum- 
stantial evidence,  and  further  instructs  them 
that  the  proven  facts  must  not  only  be  con- 
sistent with  the  hypothesis  of  guilt,  but  must 
exclude  every  other  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused  before  they 
would  be  authorized  to  convict,  it  is  not  cause 
for  a  new  trial  that  the  court  does  not,  in  ex- 
press terms,  inform  the'  jury  that  the  prosecu- 
tion relied  altogether  on  circumstantial  evi- 
dence to  establish  the  guilt  of  the  defendant. 

[Ed.  Note.— Pot  other  casefl,  see  Criminal  Law, 
Cent.  Dig.  §§  1992-1995, 3158 ;  Dec.  Dig.  §  823.*] 

2.  Homicide  (§  307*)  —  Instbuctionb  —  Evi- 
dence. 

Where  a  defendant  is  indicted  for  murder 
and  the  evidence  affords  no  indication  of  any 
degree  of  homicide  less  than  murder,  and  would 
sustain  no  verdict  other  than  a  finding  of  mur- 
der or  an  acquittal,  an  instruction  to  the  effect 
that  the  lesser  grades  of  homicide  are  not  in- 
volved in  the  case  is  not  erroneous  as  excluding 
from  the  jury's  consideration  the  defendant's 
guilt  as  an  accessory  after  the  fact. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  638-641 ;    Dec.  Dig.  §  307.*] 

3.  Cbiminax-  Law  (§§  463.  476*)— Expert  Teb- 
timont—Admissibilitt— Nonexpert  Opih- 

lON. 

Expert  testimony  is  receivable  as  to  the 
cause  and  manner  of  death.  A  nonexpert  wit- 
ness who  has  observed  certain  marks  on  the  lips 
and  face  of  the  dead  body  of  an  infant  may  give 
bi^  opinion  of  their  relation  to  the  cause  of 
death,  after  stating  the  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  1052,  1062;  Dec  Dig.  §§ 
463,  476.*] 

4.  Homicide  (§  290*)— Instructions— Indict- 
ment. 

An  indictment  charged  two  defendants 
(husband  and  wife),  with  the  murder  of  their  in- 
fant "by  choking,  strangling,  and  by  beating 
and  striking  said  baby  boy  with  a  certain  in- 
strument to  the  grand  jurors  unknown."  An 
instruction  that:  "If  he  (the  defendant  on 
trial)  and  his  wife  were  acting  together  in  a 
common  purpose,  advising  together  and  acting 
together,  it  would  make  no  difference  which 
one  of  them  may  have  actually  committed  the 
crime;  if  they  acted  in  concert  with  each 
other,  it  would  make  no  difference  whether  this 
defendant  or  his  wife  actually  struck  the  blow, 
or  choked,  or  smothered  the  child ;  each  would 
be  responsible,  regardless  of  who  may  have 
struck  the  fatal  blow" — is  erroneous  and  cause 
for  new  trial,  on  the  ground  that  the  indictmeut 
did  not  charge  the  defendant  with  causing  death 
by    smothering. 

[Ed.   Note. — For  other  cases,   see  Homicide 
Cent.  Dig.  |  595 ;   Dec.  Dig.  §  290.*] 

Evans,  P.  J.,  and  Lumpkins,  J.,  dissentintr. 

(AdditiofuU  SyllaJnts  hy  Editorial  Staff. j 

5.  Words    and    Phrases  — "Smother'  — 

"Strangle." 

There  is  a  substantial  difference  betweec 
"smothering"  and  "strangling."  To  "smother" 
means  to  stifle,  to  suffocate  by  stopping  the  ex- 

•For  olhor  cases  see  same  topic  and  tecUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Iiid«ixt« 


ter  for  valuable  consideration,  within  the 
limits  of  this  state,  any  alcoholic,  splritnons, 
malt,  or  Intoxicating  liquors,  or  Intoxicating 
bitters,  or  other  drinks  which  If  drunk  to  ex- 
cess will  produce  Intoxication,  shall  be  guilty 
of  a  misdemeanor.  The  act  of  1908  (Acts  1908, 
p.  1112,  Civil  Code,  8  1763  et  seq.)  provides  that 
every  firm,  person,  or  corporation  who  shall 
sell  or  offer  for  sale,  In  quantities  of  less  than 
five  gallons,  any  Imitation  of  or  substitute  for 
beer,  ale,  wine,  whisky,  or  other  spirituous  or 
malt  liquors  shall  obtain  a  license  so  to  do 
from  the  ordinary  of  the  county  wherein 
such  business  Is  carried  on,  and  shall  pay  a 
prescribed  sum  for  the  license  for  each  cal- 
endar year  or  part  thereof,  and  provides  that 
any  person  who  shall  carry  on  such  business 
without  having  first  obtained  and  paid  for 
the  license  required  shall  be  guilty  of  a  mis- 
demeanor. Section  8  of  the  act  as  codified 
(Qvil  Code,  §  1769)  provides:  "Any  person 
who  shall  sell,  or  furnish,  keep,  or  give  away, 
under  color  of  the  license  herein  required, 
any  liquor,  drink,  or  beverage  prohibited  by 
law  shall.  In  addition  to  any  penalty  which 
he  may  otherwise  be  liable  to,  forfeit  said 
license  and  be  forever  disqualified  from  hold- 
ing any  such  license  or  being  In  the  employ- 
ment of  any  person  holding  such  license ;  and 
any  person  holding  such  license  who  shall 
knowingly  employ  any  person  so  disqualified 
shall  forfeit  his  license  and  be  In  like  man- 
ner disqualified."  Section  4  of  the  act  (ClvU 
Code,  §  1770)  provides  that  nothing  contained 
in  the  act  shall  ever  be  construed  to  author- 
ize the  sale  of  any  beverage,  drink,  or  liquor 
now  prohibited  by  law. 

it  is  clear  that  the  forfeiture  of  the  li- 
cense, and  the  disqualification  of  the  person 
doing  the  business  authorized  by  it,  as  pro- 
vided In  section  8  of  the  act  of  1908  (Civil 
Code,  i  1769),  Is  an  additional  penalty  to  be 
Imposed  upon  such  person  If  convicted  of 
a  violation  of  the  general  prohibition  law. 
Such  additional  penalty  Is  no  part  of  the 
act  of  1899  (Acts  1899,  p.  73,  Civil  Code,  § 
5335),  providing  that  a  "blind  tiger"  may  be 
abated  or  enjoined  as  therein  declared,  and 
Is  In  no  way  connected  with  It  This  being 
true,  the  judge  was  not  authorized  In  the 
present  case  to  adjudge  the  defendant  to  be 
disqualified  from  holding  any  license  under 
the  act  of  1908,  and  from  being  In  the  em- 
ployment of  any  person  holding  such  license, 
and,  on  account  of  such  disqualification,  to 
restrain  and  enjoin  the  defendant  until  the 
further  order  .of  the  court  from  holding  and 
operating  under  such  license,  or  under  any 
other  license,  at  his  place  of  business  desig- 
nated In  the  petition  or  any  other  place  In 
the  state,  and  from  being  In  the  employment 
of  any  person  holding  any  such  license  In 
this  state. 

Judgment  affirmed  In  part,  with  direction, 
and  reversed  In  part  All  the  Justices  con- 
cur. 
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terior  air  passage  to  the  lungs;  to  "strangle" 
is  to  suffocate  by  pressure  or  constriction  of  the 
throat. 

Error  from  Superior  Court,  Ware  County ; 
T.  A.  Parker,  Judge. 

W.  C.  Lanier  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Andrew  B.  Estes  and  Jno.  S.  Walker, 
both  of  Waycross,  for  plaintiff  In  error.  M. 
D.  Dickerson,  Sol.  Gen.,  of  Douglas,  and  T. 
S.  Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  The  defendant  and  his 
wife  were  Jointly  Indicted  for  the  murder  of 
their  newborn  babe..  The  defendant  was 
separately  tried  and  convicted,  with  a  recom- 
mendation to  mercy.  The  baby  lived  for  an 
hour  or  two.  The  defendant  contended  that 
the  baby  died  from  natural  causes,  and  the 
prosecution  contended  that  death  was  pro- 
duced by  external  violence:  The  manner  of 
producing  death,  as  charged  In  the  Indict- 
ment, was  "by  choking,  strangling,  and  by 
beating  and  striking  said  baby  boy  with  a 
certain  instrument  to  the  grand  jurors  un- 
known." At  the  time  of  the  Infant's  death 
no  one  was  present  except  one  or  both  of  the 
defendants,  and  the  prosecution  relied  on 
proof  of  various  circumstances  to  establish 
the  corpus  delicti  and  the  defendant's  guilt 
of  the  crime  charged  against  him. 

[1]  1.  The  defendant  complains  that  the 
court  did  not,  In  express  words.  Inform  the 
jury  that  his  guilt  was  sought  to  be  estab- 
lished solely  by  circumstantial  evidence,  and 
that  such  omission  requires  the  grant  of  a 
new  trlaL  In  his  instructions  to  the  Jury  ihe 
court  gave  full  and  accurate  definitions  of 
"direct  evidence"  and  "circumstantial  evi- 
dence," and  in  inmaediate  connection  charged 
them  that  before  they  would  be  authorized 
to  convict  the  defendant  the  proven  facts 
must  not  only  be  consistent  with  the  hypoth- 
esis of  guilt,  but  must  exclude  every  reason- 
able hypothesis  save  that  of  the  guilt  of  the 
accused.  In  view  of  these  instructions  we 
do  not  think  this  exception  is  meritorious. 

[21  2.  The  state  submitted  evidence  tend- 
ing to  show  that  the  death  of  the  infant  was 
due  to  acts  of  external  violence  inflicted  by 
the  defendant,  or  by  his  wife  with  his  partic- 
ipation, for  the  purpose  of  causing  death. 
The  evidence  afforded  no  ground  for  an  in- 
ference of  a  lesser  grade  of  homicide  Only 
one  of  two  inferences  is  deducible  from  the 
entire  record;  L  e.,  that  the  defendant 
is  either  guilty  or  not  guilty  of  murder.  In- 
asmuch as  the  evidence  showed,  and  it  was 
admitted  by  the  defendant,  that  immediately 
after  death  he  hired  a  buggy  and  conveyed 
the  dead  body  to  a  place  where  he  buried  it 
in  the  sand,  it  is  complained  that  the  court 
erred  in  an  Instruction  to  the  effect  that  the 
lesser  grades  of  homicide  were  not  Involved 
in  the  case,  as  excluding  the  possibility  of 
the  Jury  convicting  him  of  being  an  accessory 
after  the  fact    On  the  trial  of  a  defendant 


indicted  as  a  principal  he  cannot  be  cdnvict- 
ed.  as  being  an  accessory  after  the  fact  Mc- 
Coy V.  State,  52  Ga.  287.  This  assignment  of 
error  is  without  merit 

[3]  The  evidence  tended  to  show  that  there 
were  certain  marks  on  the  child's  head,  face, 
and  neck.  A  nonexpert  witness  was  allowed 
to  testify  that  he  observed  a  red  mark  on  the 
Infant's  lip,  and  also  several  marks  on  the 
lips  and  chin,  and  from  these  facts  the  wit- 
ness was  allowed  to  state  his  opinion  that 
the  child  had  the  appearance  of  having  been 
smothered.  Objection  was  made  to  the  wit- 
ness' giving  his  opinion  as  to  the  cause  of 
death.  Medical  men  are  permitted  to  give 
expert  testimony  upon  many  questions  per- 
taining to  the  science  and  practice  of  medi- 
cine and  surgery,  such  as  the  cause  and 
manner  of  a  decedent's  death.  And  it  has 
been  held  that  where  the  question  is  whether 
or  not  a  person  died  from  strangulation,  tes- 
timony of  medical  experts  may  be  taken. 
WilUams  v.  State,  64  Md.  384,  1  Atl.  887. 
The  appearance  of  the  marks  on  the  chin 
and  lips,  and  their  bearing  as  related  to  the 
features  of  the  child  in  death,  cannot  be 
adequately  reproduced  before  the  Jury  by  a 
man  of  average  intelligence  from  a  mere 
statement  of  the  facts;  and  the  opinion  of  a 
nonexpert  witness,  who  describes  the  facts, 
as  to  their  relation  to  the  cause  of  death, 
is  receivable  in  evidence.  Taylor  v.  State, 
135  Ga.  622  (6),  70  S.  E.  237.  No  objection  to 
this  testimony  was  offered  on  the  ground  of 
an  attempt  to  prove  that  the  death  was 
caused  in  a  way  different  from  that  charged 
in  the  indictment 

[4,  C]  4.  Exception  Is  taken  to  this  charge: 
"If  you  find  from  the  evidence  and  from  the 
circumstances  developed  upon  the  trial  that 
the  child  was  murdered,  and  if  that  has  been 
proven  to  your  satisfaction  to  a  moral  and 
reasonable  certainty  and  beyond  a  reasonable 
doubt,  then  you  look  to  the  evidence  and  the 
circumstances  developed  upon  the  trial  of 
the  case  and  say  whether  or  not  the  evidence 
satisfies  your  minds  to  a  moral  and  reason- 
able certainty  and  beyond  a  reasonable  doubt 
that  this  defendant  was  a  party  to  that 
crime.  If  he  and  his  wife  were  acting  to- 
gether in  a  common  purpose,  advising  to- 
gether and  acting  together,  It  would  make  no 
difference  which  one  of  them  may  have  actu- 
ally committed  the  crime;  If  they  acted  in 
concert  with  each  other,  it  would  make  no 
difference  whether  this  defendant  or  his  wife 
actually  struck  the  blow,  or  choked,  or 
smothered  the  child;  each  would  be  respon- 
sible, regardless  of  who  may  have  struck  the 
fatal  blow."  It  is  Insisted  that  this  instruc- 
tion is  erroneous  because  the  Indictment  con- 
tains no  charge  against  the  defendant  of 
bringing  about  the  death  of  his  infant  by 
smothering.  The  indictment  charges  the 
homicide  to  have  been  committed  "by  chok- 
ing, strangling,  and  by  beating  and  striking,'* 
etc.,  and  it  Is  contended  that  death  produced 
by  strangling  is  brought  about  in  a  sub- 
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etantially  different  manner  than  that  caused 
by  smothering.  We  think  this  point  la  well 
taken.  To  smother  Is  to  stifle,  to  suffocate 
by  stopping  tl^e  exterior  air  passages  to  the 
Inngs;  to  strangle  Is  to  suffocate  by  a  pres- 
sure or  constriction  of  the  throat  The  jury 
may  have  beUered  that  under  the  evidence 
the  child  was  smothered  and  not  strangled. 
This  instruction  permitted  them  to  find  the 
defendant  guilty  of  murder  accomplished  in 
a  manner  not  charged  in  the  indictment 

Other  errors  complained  of  are  without 
merit 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

EVANS,  P.  X,  and  LUMPKIN.  J.  (dissent- 
ing). We  do  not  think  that  a  new  trial 
should  be  granted  on  account  of  the  Instruc- 
tion contained  in  the  fourth  division  of  the 
opinion.  The  lexicons  define  both  words  to 
mean  "to  stifle;  to  suffocate."  Death  ac- 
complished by  strangling  results  from  in- 
ability to  Inspire  and  expire  air  Into  and 
from  the  lungs,  and  death  from  smothering 
results  from  the  same  physiological  cause. 
The  charge  In  the  Indictment  that  death  was 
produced  by  choking  and  by  strangling  indi- 
cates that  strangling  was  not  limited  to  suf- 
fxatlon  produced  by  a  constriction  of  the 
throat  While  there  may  exist  some  tech- 
nical difference  in  the  terms,  yet  in  common 
speech  one  is  generally  understood  as  the 
equivalent  of  the  other.  We  do  not  think 
that  the  difference  is  so  radical  as  to  Imply 
essentially  different  means  of  producing 
death* 


an  Oa.  00) 

JONES  V.  GRAHAM. 
(Supieme  Court  of  Georgia.   Nov.  17,  191S.) 

(ByU^hus  hy  the  Court,) 

1.  Loos  AND  Logging  (I  S^lh—SAUS  of  Stand- 
ing TiMBEB— NATUBE  of  CONVEYANCE. 

A  writing  signed  by  all  the  parties  thereto 
recited:  'That  A.  M.  Graham  has  this  day 
sole  to  Jones  &  Blankensbip,  a  partnership,  all 
merchantable  timber,  except  chestnut,  on  lot 
145—14—^  of  Gordon  county,  at  and  for  the 
price  of  $150,  also  all  timber,  except  chestnut, 
on  162  in  the  25th  district  and  3d  section  of  Gor- 
don county,  at  and  for  the  price  of  $50.  Allowing 
to  said  parties  four  months  from  the  date  hereof 
in  which  to  get  the  timber  off  of  162—25-3, 
and  two  years  in  which  to  saw  and  remove  the 
timber  from  lot  145—14—3,  with  all  necessary 
rights  of  way  to  get  timber.  The  receipt  of 
aboFe  snms  acknowledged.  The  said  Jones  & 
Blankenship  take  the  timber  on  terms  and  con- 
ditions set  out  above.  Witness  our  hands  and 
seals  this  2d  day  of  March,  1911."  Held,  prop- 
erly construed,  this  was  a  conveyance  to  Jones 
&  Blankenship  of  an  estate  In  the  specified  tim- 
ber, determinable,  however,  on  failure  to  sever 
it  from  the  realty  within  the  dates  specified. 
Morgan  v.  Perkins,  94  Ga.  353  (2),  354,  21  S.  E. 
574 :  Warren  v.  Ash,  129  Ga.  330.  68  S.  E.  858 ; 
Shippen  Lamber  Co.  v.  Gates,  136  Ga.  37,  70  S. 
£•  672. 

[Ed.  Note. — For   other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  fiS  6-12;    Dec  Dig.  f  3.*] 


2.  Loos  AND  LoooXNO  Q  3*)— Sauc  of  Stand- 
ing Timbeb—Rbuoval  FBOif  Land. 

Where  timber  contemplated  by  the  con- 
tract was  cut  and  detached  from  the  soil  within 
the  time  specified  in  the  contract,  but  not  remov- 
ed from  the  land  of  the  grantor,  the  title  of  the 
grantee  was  not  lost  merely  by  failure  to  remove 
the  timber  from  the  land  within  the  time  speci- 
fied. Johnson  v.  Truitt,  122  Ga.  327,  50  S.  B. 
135;  Macomber  v.  Detroit,  etc.,  R.  Co.,  108 
Mich.  491,  66  N.  W.  376,  32  L.  R.  A.  102,  62 
Am.  8t  Rep.  718;  26  Gyc  1552. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {{  6-12;    Dec  Dig.  §  3.*] 

8.  Injunction    (|     150*)— Tempobabt    E»- 

8TBAININO  ObDEB— SOOPB  AND  EFIVOT. 

In  a  suit  by  the  grantor,  commenced  soon 
after  the  expiration  of  the  time  specified  in  the 
contract  for  removal  of  tihe  timber,  for  an  injunc- 
tion against  the  further  cutting  and  removal  of 
the  timber,  no  insolvency  being  alleged,  it  ap- 
peared on  the  interlocutory  hearing  that  a  num- 
ber of  saw  logs,  which  had  been  cut  before  the 
expiration  of  the  period,  had  not  been  removed 
from  the  land,  but  some  of  them  were  in  the 
woods  and  others  were  at  the  sawmill  ready  to 
be  sawed.  The  judge  passed  an  order  wherein 
the  defendant  was  ''permitted  to  saw  the  logs 
now  cut  in  the  woods  and  on  the  vard  into  mer- 
chantable lumber,  and  stack  and  preserve  the 
same  until  further  order  of  the  court,'*  and  en- 
joined from  "cutting,  sawing,  and  removing 
any  other  timber"  on  the  land.  Held,  that  this 
order  in  effect  restrained  the  defendant  relative- 
ly to  his  right  to  use  the  logs  cut  upon  the  land, 
but  not  removed  within  the  time  specified  in 
the  contract. 

(a)  The  plaintiff  was  not  entitled  to  enjoin 
the  defendants  from  appropriating  the  logs,  and 
the  order  of  the  court  was  erroneous  in  so  far 
as  it  directed  the  manner  of  sawing  and  stficking 
of  the  lumber  until  the  further  order  of  the  court 

(b)  The  defendant  disclaimed  any  right  to  cut 
and  remove  any  other  timber. 

DB3d.  Note.— For  other  cases,  see  Injunction* 
Cent.  Dig.  S  335;   Dec.  Dig.  S  150.  •! 

Error  from  Superior  Court,  Gordon  Coun- 
ty ;  A.  W.  Fite,  Judge 

Suit  by  A.  M.  Graham  against  S.  A.  Jones. 
£'rom  an  order  granting  a  temporary  injunc^ 
tlon,  defendant  brings  error.    Reversed. 

J.  M.  Lang,  of  Calhoun,  for  plaintiff  in  er- 
ror. F.  A.  Cantrell,  of  Calhoun,  and  Maddoz, 
McCamy  &  Shumate,  of  Dalton,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  leveraed.  All 
the  Justices  concur. 


(140  Oa.  787) 
BRANNON  V.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  11, 1913.) 

(Syllahue  hy  the  Court  J 
1.  Indictment  anp  Intorkatzon  (f  82*)  — 

SUTnOIBNCT'— CODEFBNDANTS. 

Where  two  persons  are  jointly  indicted  for 
murder,  and  the  indictment  charges  that  both 
of  the  accused  did  kill  and  murder  the  deceased 
with  a  certain  gun,  which  the  two  defendants 
then  and  there  held,  etc,  the  indictment  is  not 
subject  to  demurrer,  on  the  trial  of  one  of  the  ac- 
cused, (1)  because  it  is  not  alleged  which  one  of 
the  defendants  held  the  gun  when  the  shot  was 
claimed  to  have  been  fired;  nor  (2)  because  the 
indictment  does  not  charge  which  one  of  the  de- 
fendants named  in  the  indictment  fired  the  shot 


*For  other 
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claimed  to  have  been  fired ;  nor  (3)  because  tbe 
chargre  in  tbe  indictment  is  not  sufficient  to  put 
"the  defendant  [on  trial]  on  notice  which  of  the 
defendants  did  the  act  charged  contrary  to  the 
laws  of  said  state,"  etc.  See:  Jones  v.  State, 
130  Ga,  274  (6),  279.  60  S.  B.  840:  Lewis 
V.  State,  136  Ga.  355,  71  S.  B.  417;  Futch  t. 
State,  137  Ga.  75.  80,  72  S.  B.  911. 

(Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  §  225 ;   Dec  Dig.  ft 
.82.*1 

'2.  Homicide  (§  174*)— Evidence— Admissions. 
t-pon  the  trial  of  one  charged  with  murder, 
it  was  not  error  for  the  court  to  allow  a  witness 
for  the  state  to  testify  to  certain  statements  of 
the  accused,  where  it  appeared  that  they  were 
freely  and  voluntarily  made. 

(a)  Nor  was  it  error  in  such  a  case  to  admit 
in  evidence  the  statements,  although  they  made 
out  a  case  of  justifiable  homicide  on  the  part  of 
the  defendant.  Such  statements  were  admissible 
to  show  the  killing. 

(b)  Especially  was  the  admission  of  the  evi- 
dence in  such  a  case  not  error,  where  the  court 
charged  the  jury  that  "if  the  defendant  in  this 
case  has  admitted  the  killing  of  John  Farmer, 
the  deceased,  in  the  manner  described  in  the  bill 
of  indictment,  but  in  the  same  connection  offered 
a  legal  or  justifiable  excuse  for  the  killing  of 
Farmer,  then  I  charge  you  that  this  would  not 
be  an  admission  of  guilt,  and  you  should  not  con- 
sider it  as  a  confession." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  359-371 ;   Dec.  Dig.  ft  174.*] 

3.  Criminal  Law   (ft  834*)— Requested  In- 
structions—Omission. 

Where  the  court,  upon  request,  instructed 
the  jury  that  "unless  the  statement  of  the  de- 
fendant in  this  case,  if  there  was  a  statement, 
amounted  to  a  confession,  and  it  was  broad 
enough  to  comprehend  every  essential  elem^t 
necessary  to  make  out  the  state's  case  [as  charg- 
ed in  the  bill  of  indictment  against  the  defend- 
ant], I  charge  you  that  such  statement  could  not 
be  said  to  be  an  admission  of  guilt,"  and  the 
charge  as  requested  was  given,  except  the  words 
inclosed  in  brackets,  which  were  included  in  the 
request,  this  was  not  error  of  which  the  defend- 
ant can  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2013,  2014 ;    Dec.  Dig.  §  834.*) 

4.  Criminal  Law  (ft  814*)- Refusal  of  In- 
structions—Evidence. 

There  being  no  evidence  tending  to  show 
that  the  deceased  was  attacking  the  property  or 
habitation  of  the  defendant  at  the  time  of  the 
homicide,  the  court  did  not  err  in  refusing,  upon 
written  request,  to  charge  the  law  in  relation  to 
one  making  forcible  attack  and  invasion  on  the 
property  or  habitation  of  another,  as  contained 
m  section  72  of  the  Penal  Code.  Hoi  ton  v. 
State,  137  Ga.  86  (4),  87,  72  S.  E.  949;  Rouse  v. 
State.  136  Ga.  356.  71  S.  B.  667. 

[Ed.  Note.— For  other  cases,  see  Ci^minal  Law, 
Cent.  Dig.  §§  1821.  1833.  1839,  186().  1865, 1883. 
1890,  1924, 1979-1985. 1987;  Dec  Dig.  §  814.*] 

6.  Criminal  Law  (ft  799*)— Caution abt  Ih- 
STRUCTioNS— Homicide. 

It  is  not  error,  on  the  trial  of  one  charged 
with  murder,  for  the  court  to  instruct  the  jury 
as  follows:  **While  counsel  on  both  sides  have 
read  to  vou  in  your  hearing  law  which  is  no 
doubt  valuable  to  both  of  us  in  undertaking  to 
solve  the  issues  made  in  this  case,  still  after  all 
you  are  to  take  the  law  from  the  court,  and  are 
not  to  be  influenced  in  any  verdict  that  you  may 
render  in  this  case  by  any  statement  of  facta 
contained  in  any  other  case.  So  that  from  this 
you  are  to  understand  that  you  are  not  at  liber- 
ty* in  determining  your  verdict,  to  depart  from 
the  evidence  and  statement,  with  the  law  as  giv- 
en you  in  charge."    Anderson  v.  State.  122  Ga. 


175,  50  S.  B.  51;  Davis  r.  State,  136  Ga.  798, 
72  S.  B.  157 ;  Holton  v.  State,  137  Ga.  S6  (8),  88, 
72  S.  B.  949. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dl|r.  fti  1944-1946;  Dec.  Dig.  f 
799.^] 

6.  Criminal  Law    (ft  823*)— Instbuctionb— 

YOLUNTABT  MANSLAUGHTER. 

Where,  on  the  trial  of  one  charged  with 
murder,  the  court,  in  his  final  instruction  to  the 
jury  as  to  their  form  of  verdict,  charged  them 
as  to  the  penalty  for  murder,  it  was  not  error 
to  omit  to  instruct  them  in  tbat  connection  aa  to 
the  penalty  for  voluntary  manslaughter;  it 
appearing  from  the  genera]  charge  that  they 
had  already  been  instructed  as  to  the  penalty 
for  voluntary  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ftft  1992-1995,  3158 ;  Dec  Dig. 
ft  823.*1 

7.  Criminal  Law   (ft   784*)— Insteuction&— 
Circumstantial  Bvidbncb. 

Where,  on  the  trial  of  one  charged  with 
murder,  the  evidence  is  both  circumstantial  and 
direct,  it  is  not  error  for  the  court  to  omit  to 
charge  the  law  of  circumstantial  evidence.  No- 
bles V.  State,  127  Ga.  212  (5).  213,  56  S.  E.  125; 
Day  V.  State,  133  Ga.  434,  66  S.  B.  250;  Heg- 
wood  ▼.  State,  138  Ga.  274,  75  S.  B.  13a  It  is 
only  where  the  evidence  is  entirely  circumstan- 
tial that  the  court  is  required  to  instruct  the 
jury  on  the  law  of  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ftft  1883-1888.  1922,  1960;  Dec 
Dig.  ft  784.*] 

8.  Criminal  Law   (ft  768*)— Precautionary 
Instructions. 

It  is  not  error  in  a  trial  court  to  give  pre- 
cautionary instructionB  to  a  jury,  tending  to  im- 
press upon  them  the  gravity  of  the  issues  in- 
volved, where  nothing  is  said  in  the  instructions 
to  prejudice  the  rights  of  the  defendant.  Noth- 
ing harmful  appears  from  the  instructions  given 
in  this  case.  Lyles  r.  State,  130  Ga.  294,  60  S. 
B.  578. 

[Bid.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  ftft  1798-1802, 1851. 1941,  1995 ; 
I  Dec  Dig.  ft  768.*] 

9.  Verdict  Sustained— No  Brbob. 

The  verdict  is  supported  by  the  evidence. 
Tbe  other  assignments  of  error  are  without 
merit 

Error  from  Superior  Court,  Habersham 
County;   J.  B.  Jones,  Judge. 

Jim  Brannon  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Sam  Klmzey,  of  Cornelia,  and  J.  C.  Ed- 
wards &  Sons,  of  Clarl&esvllle,  for  plaintiff  in 
error.  Robt.  McMillan,  Sol.  Gen.,  of  Clarices- 
ville,  and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

(140  Ga.  780) 
SHORT  T.  STATE. 
(Supreme  Court  of  Georgia.     Nov.   11,  1913.) 

(Syllabus  hy  the  Court,) 

1.  Criminal  Law  (ft  823*)— Harmubsb  Bbrob 
—Instructions— Homicide. 

The  charge  on  the  law  of  justifiable  homi- 
cide, though  not  technically  accurate,  did  not 
qualify  the  law  respecting  the  defense  of  one*a 
person  against  one  who  manifestly  intends  or 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key>No.  Series  ft  Rep'r  ladexaa 
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encl«»avors,  by  yiolence  or  gnrpriae,  to  commit 
a  felony  upon  his  person,  as  defined  in  the  Pe- 
nal Code  1910,  §!  70,  71,  by  the  principles  con- 
tained in  section  73  relating  to  the  law  of  self- 
defense,  and,  under  the  facts  of  the  case,  was 
Dot  cause  for  a  new  trial. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SI  199Z-1995,  8168 ;  Dec  Dig. 
1823.*] 

2.  Cbihinal  Law  (|  823*)  —  iNffrauoTZONS  — 

Cube— BuBDKN  of  Pboof. 
When  considered  in  connection  with  its  con- 
text and  the  entire  charge,  the  following  ex- 
cerpt: "When  the  defendant  claims  that  he  act- 
ed upon  the  fears  of  a  reasonable  man  that  his 
life  or  person  was  in  danger  at  the  hands  of 
the  deceased,  and  that  he  really  acted  under 
those  fears,  and  not  in  a  spirit  of  revenge,  the 
defense  does  not  have  to  be  proved  beyond  a 
reasonable  doubt"— is  not  cause  for  a  new  trial 
on  the  ground  that  it  carries  with  it  the  impli- 
cation that  the  burden  is  upon  the  defendant  to 
prove  self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1992-1995,  3158;  Dec  Dig. 
i  823.*] 

8.  HoMiciDK    (S    116*)— Self-Defxnbb— RSA- 

80NABIJB   FEAB. 

"The  doctrine  of  reasonable  fear  does  not 
apply  to  any  case  of  homicide  where  the  dan- 
ger apprehended  is  not  urgent  and  pressing,  or 
apparently  so,  at  the  time  of  the  killing." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |S  158-163;   Dec  Dig.  §  116.*] 

4.  HoiaciDB  (I  305*)  —  Instbuctionb  —  Con- 
spiBACY— Evidence. 

The  evidence  authorized  a  charge  on  the 
subject  of  conspiracy,  and  the  instruction  with 
reference  thereto  did  not  intimate  an  opinion 
as  to  the  existence  of  a  conspiracy  between  the 
defendant  and  the  person  indicted  with  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  637;   Dec  Dig.  §  305.*] 

6.  Homicide  (^  112*)— Self-Defbnsb— Bmeb- 

6ENCY. 

One  cannot  create  an  emergency  which 
renders  it  necessary  for  another  to  defend  him- 
self, and  then  take  advantage  of  the  effort  of 
such  other  person  to  do  so.  This  principle  was 
applicable  to  the  case,  and  the  charge  embody- 
ing it  fairly  conveyed  it  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  145-150;   Dec  Dig.  {  112.*] 

6.  Homicide    ($   297*)  —  Instbuctionb  —  Uw- 
wBiTTEN  Law. 

Where  a  defendant  in  his  statement  nar- 
rates events,  circumstances,  and  communica- 
tions as  tending  to  imply  that  the  decedent  con- 
templated immoral  relations  with  his  wife,  and 
the  argument  of  counsel  for  the  defendant,  as 
well  as  that  of  the  prosecution,  in  large  part 
dealt  with  the  so-called  "unwritten  law,"  it  is 
not  cause  for  a  new  trial  that  the  court  in- 
structed the  jury  that,  thoueh  it  would  be  jus- 
tifiable for  a  husband  to  slay  to  prevent  the 
debauchery  of  his  wife,  yet  it  would  not  be 
justifiable  for  him  to  kill  in  revenge  of  a  past 
debauchery,  or  because  the  slayer  had  been 
told  of  improper  and  insulting  advances  made 
towards  his  wife,  and  that  the  jury  should  try 
the  case  according  to  the  law  given  in  charge 
by  the  court,  and  not  according  to  what  is  com- 
monly called  •♦unwritten  law,*^  notwithstanding 
there  was  no  evidence,  of  adultery  of  the  wife 
with  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  611;    Dec  Dig.  {  297.^] 

7.  Cbiminal    Law   (|  828*)— Inbtbtjotions— 
Duty  to  Request. 

Where  the  court  charged  the  law  of  volun- 
tary manslaughter  as  defined  in  the  Code,  if  the 


defendant  desired  an  instmcdon  applying  axiy 
particular  phase  of  voluntary  manslaughter  to 
the  facts  of  the  case,  a  timely  and  appropriate 
written  request  should  have  been  submitted. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  |  2007;    Dec  Dig.  |  828.  ♦] 

8.  Cbiminal   Law   ((  863*)— iNarBUCTiONS— 
Absence  of  Defendant. 

The  Jury  had  been  deliberating  overnight, 
and  the  next  morning  the  judge  requested  them 
to  be  brought  into  court,  announcing  his  pur- 
pose to  recharge  them,  and  on  objection  from 
defendant's  counsel  the  court  delayed  any  in- 
struction until  the  defendant,  who  was  in  jail, 
was  brought  into  the  courtroom.  *  The  above 
occurrence  did  not  amount  to  a  proceeding  in 
the  trial  of  the  case,  in  the  absence  of  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2065-2067;  Dec  Dig.  f 
863.*] 

9.  Cbiminal  Law  (|  863*)— Reohabge— Dis- 

CBBTION. 

Where  the  jury  requests  further  Instruc- 
tions upon  a  particular  phase  of  the  case,  the 
court  in  his  discretion  may  recharge  them  in 
full,  or  only  upon  the  point  or  points  requested. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  2065-2067;  Dec  Dig.  | 
863.*] 

10.  Conviction  and  Denial  of  New  Tbial 
Sustained. 

The  evidence  authorized  the  verdict,  and 
no  sufficient  ground  for  new  trial  is  made  to  ap- 
pear. 

Error  from  Albany  County  Court;  K.  J. 
Hawkins,  Judge. 

A.  F.  Short  was  convicted  of  murder,  and 
brings  error.    AflSrmed. 

The  defendant,  Alva  F.  Short,  was  Jointly 
indicted  with  Llnwood  W.  Lundy  for  the 
murder  of  J.  Douglas  Bass.  The  defend- 
ant was  separately  tried.  The  evidence  in- 
troduced by  the  state  tended  to  show  that 
the  decedent,  In  company  with  J.  R.  Hill, 
was  walking  down  a  street  in  Sylvester. 
They  stopped  at  a  drug  store;  then  pro- 
ceeded down  the  street  to  the  post  office,  on 
the  corner  of  the  street  and  an  alley.  As 
decedent  and  Hill  were  almost  in  front  of 
the  post  office  door,  the  defendant  approach- 
ed them  and  stated  to  the  decedent  that 
he  wanted  to  see  him.  Decedent  and  de- 
fendant walked  off  together,  turning  down 
the  alley.  Hill  entered  the  post  office  to  get 
his  mail,  and  the  firing  began  Just  as  he 
was  opening  his  mail  box.  The  decedent 
was  shot  directly  through  the  back  of  his 
head  or  neck;  the  powder  burning  the  collar 
of  his  coat.  He  was  also  shot  through  the 
right  breast  and  lower  stomach.  The  de- 
fendant and  Lundy  were  brothers-in-law. 
One  witness  testified,  that  five  or  six  shots 
were  fired  before  he  came  in  view  of  the 
place  of  the  tragedy;  that  at  that  time  the 
decedent,  whom  he  did  not  then  know,  was 
falling;  that  about  the  time  decedent  fell 
to  the  ground  the  defendant  shot  him  twice ; 
that  Lundy  *was  standing  immediately  by 
and  at  the  side  of  the  defendant,  and  the 
two  walked  off  together.  Another  witness 
testified   that   he   was   coming   around    the 


*IW  othar  cams  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezee 
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back  way  to  tbe  post  ofBce  and  saw  the 
shooting;  that  he  first  saw  two  men  com- 
ing down  the  alley  by  the  warehouse,  arm 
In  arm,  when  he  heard  a  pistol  fire  at  the 
back  of  them  and  looked  up;  another  pistol 
then  fired,  and  the  decedent  fell  to  the 
ground.  The  first  shot  that  attracted  the 
attention  of  this  witness  was  from  behind; 
there  were  two  shots  fired  from  behind,  and 
the  defendant  shot  the  decedent  while  on 
his  knees,  and  twice  after  he  fell  to  the 
ground.  Witness  did  not  see  the  man  who 
shot  from  behind,  but  immediately  after 
the  shooting  saw  Lundy,  and  saw  him  put 
his  foot  in  decedent's  face.  He  saw  the  de- 
cedent pull  his  pistol  from  his  pocket  after 
he  had  fallen  and  rose  to  his  knees.  An 
examination  of  the  pistol  of  the  decedent 
showed  that  it  had  not  been  discharged.  The 
state  contended  that  the  killing  was  the  re- 
sult of  alleged  attentions  by  the  decedent 
towards  the  defendant's  wife,  and  that  the 
defendant  and  Lundy  had  conspired  to  kill 
the  decedent  in  the  manner  whereby  it  was 
done.  Two  letters  were  introduced  in  evi- 
dence, dated  six  days  prior  to  the  homicide, 
addressed  to  the  decedent,  and  found  in  his 
pocket  after  he  was  killed.  Their  import 
was  that  "he"  would  be  out  of  town,  and 
requested  the  decedent  to  meet  the  writer 
at  a  secluded  place.  The  letters  were  signed 
"you  know,"  and  requested  an  immediate 
reply  to  an  assumed  name.  Witnesses  tes- 
tified that  these  letters  were  in  the  hand- 
writing of- the  defendant  The  Jury  conrlcted 
the  defendant,  and  his  motion  for  a  new  6ial 
was  denied. 

W.  D.  McNeil,  of  Macon,  and  J.  J.  Fore- 
hand &  Son,  J.  H.  Tipton,  and  M.  A.  War- 
ren, all  of  Sylvester,  for  plaintiff  in  error. 
Little,  Powell,  Hooper  &  Goldstein,  of  At- 
lanta, R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  U.  V. 
Whipple,  of  Cordele,  T.  S.  Felder,  Atty. 
Gen.,  and  Tison  &  Bell,  G.  R.  Nottingham, 
and  Passmore  &  Hay,  all  of  Sylvester,  for 
the  State. 

EIVANS,  P.  J.  (after  stating  the  facts 
as  above).  [1]  1.  In  charging  on  the  law  of 
justifiable  homicide  the  court  read  to  the 
Jury  Penal  CJode,  §§  70,  71.  He  followed  this 
with  an  elaboration  of  the  principles  of 
these  two  sections,  explaining  that  the  fears 
of  the  slayer  must  be  those  of  a  reasonably 
courageous  man,  that  the  sufficiency  of  the 
fears  was  to  be  passed  on  by  the  Jury,  and 
that  if  there  should  be  a  reasonable  doubt 
that  the  defendant  acted  under  such  fears  to 
prevent  a  felony  from  being  perpetrated  on 
his  person,  he  should  be  given  the  benefit  of 
such  reasonable  doubt  The  court  then 
charged  on  the  subject  of  conspiracy,  follow- 
ing with  this  instruction  on  the  law  of  self- 
defense:  "If  a  person  kill  another  in  his 
defense,  it  must  appear  that  the  danger  was 
so  urgent  and  pressing  at  the  time  of  the 
killing  that  in  order  to  save  his  own  life 
(or  prevent  a  felony  being  committed  upon 


his  person)  the  killing  of  another  was  ab- 
solutely necessary;  and  it  must  appear,  also, 
that  the  person  killed  was  the  assailant, 
or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  was  given. 
If  you  find  that  the  defendant  was  surround- 
ed by  this  urgent  and  pressing  danger  at  the 
time  of  the  killing,  you  will  then  inquire  fur- 
ther: Was  the  deceased  the  assailant,  or  did 
the  defendant  in  good  faith  endeavor  to  de- 
cline any  further  struggle  before  the  mortal 
blow  was  given?  In  order  to  make  it  Justifi- 
able homicide  it  must  appear,  first,  that  there 
was  this  urgent  and  pressing  danger  to  the 
defendant  at  the  time  of  the  killing,  and  it 
must  further  appear  that  the  person  killed 
was  the  assailant,  or  that  the  defendant  in 
good  faith  declined  or  endeavored  to  de- 
cline any  further  struggle  before  giving  the 
mortal  blow."  The  first  sentence  of  this  ex- 
cerpt, except  the  clause  embraced  within 
parenthetical  marks,  is  a  literal  reproduction 
of  Penal  Code,  S  73.  The  interpolation  of 
the  words  included  within  parentheses  was 
improper.  Was  the  defendant  harmed  there- 
by? It  has  been  held  that  the  court  in  his 
instructions  on  the  law  of  Justifiable  hom- 
icide should  not  qualify  the  law  of  defense  of 
property  and  person,  as  defined  in  sections 
70  and  71,  with  the  principle  contained  in 
section  73.  Pugh  v.  State,  114  Ga.  16,  39  S. 
B.  875.  The  court  did  not  do  this  in  the 
present  instance.  He  charged  the  principles 
of  sections  70  and  71  in  an  instruction  en- 
tirely disassociated  from  his  instruction  upon 
the  law  embraced  in  section  73.  When 
charging  on  section  73  he  did  not  limit  or 
qualify  his  charge  on  sections  70  and  71, 
but  merely  interpolated  a  foreign  matter 
which  did  not  essentially  change  the  law  of 
self-defense  as  defined  in  section  73.  Though 
the  charge  is  not  technically  accurate,  we 
do  not  think,  in  view  of  what  has  been  said, 
and  under  the  facts  of  this  case,  that  a  new 
trial  should  result  on  this  account 

[21  2.  The  Jury  were  fully.  Instructed  that 
the  burden  was  on  the  state  to  prove  the 
defendant's  guilt  beyond  a  reasonable  doubt 
The  excerpt  quoted  in  the  second  headnote, 
when  considered  in  connection  with  its  con- 
text and  the  entire  charge,  is  not  cause  for 
a  new  trial  on  the  ground  that  it  implied 
that  the  burden  of  proof  was  on  the  defend- 
ant to  show  that  he  acted  in  self-defense 
or  in  defense  of  his  person. 

[3]  3.  It  was  not  erroneous  to  charge: 
"The  danger  must  be  eminent  or  apparently 
so,  and  he  must  not  kill  upon  an  Imaginary 
fear.  He  must  have  some  Justification,  or 
some  ground  for  such  fear."  Tolbirt  v.  State, 
124  Ga.  767  (4),  768,  53  S.  B.  327. 

[4]  4.  The  two  defendants  were  brothers- 
in-law.  They  were  on  the  scene  of  the  homi- 
cide, at  the  time  of  its  commission.  There 
was  evidence  that  both  participated  in  it, 
and  immediately  after  its  commission  they 
left  together.     The   evidence   authorized   a 
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charge  on  the  snMect  of  conspiracy/  and  the 
charge  as  given  Is  not  open  to  the  criticism 
that  the  court  expressed  an  opinion  as  to 
the  existence  of  a  conspiracy  between  the 
two  defendants  to  take  the  life  of  the  dece- 
dent 

[I]  5.  The  law  is  well  settled  that  one 
cannot  create  an  emergency  which  renders  it 
necessary  for  another  to  defend  hims^f,  and 
then  take  advantage  of  the  effort  of  such 
other  person  to  do  so.  Price  v.  State,  137 
6a.  71,  72  S..E.  908.  The  evidence  tended 
to  show  that  when  the  defendant  accosted 
the  decedent  he  put  his  arm  in  that  of  the 
decedent,  and  as  they  turned  into  the  alley 
the  defendant  took  his  pistol  from  his  pock- 
et, and,  while  his  arm  was  encircling  the 
back  of  the  decedent,  with  the  muzzle  of  the 
pistol  under  the  decedent's  coat  collar,  fired 
a  bullet  into  the  back  of  his  head.  Other 
shots  were  fired,  and  the  decedent  fell  to  his 
knees  and  attempt^  to  tiefend  his  life  by 
drawing  his  pistol  and  attempting  to  use  it 
But  before  he  could  use  his  pistol  he  was 
shot  again  and  again  by  the  defendant  If 
this  was  the  truth  of  the  case  (and  under 
the  evidence  the  Jury  had  the  right  to  so 
find),  the  defendant  could  not  rightly  con- 
tend that  his  last  shots  were  fired  in  self- 
defense.  Criticism  is  made  of  this  language 
of  the  court:  *' Although  a  man's  life  may  be 
in  danger,  yet  if  he  is  responsible  for  that 
danger,  then  the  existence  of  the  danger  can- 
not be  urged  as  a  defense  to  himself."  It 
is  insisted  that  this,  in  effect,  amounts  to  an 
instruction  that,  without  regard  to  the  na- 
ture and  extent  of  the  provocation,  if  the  de- 
fendant was  responsible  for  the  danger,  he 
lost  his  light  of  self-defense.  What  the 
court  meant  (as  clearly  shown  in  the  con- 
text) by  the  expression  "danger"  was  an 
emergency  which  the  defendant  created,  ren- 
dering it  necessary  for  the  decedent  to  de- 
fend himself.  The  quoted  excerpt  lacked 
technical  accuracy  of  expression,  but  in  its 
context  was  not  calculated  to  mislead  the 
Jury.    See  Roach  v.  State,  34  Ga.  78,  84. 

[•]  6.  In  his  statement  to  the  jury  the 
defendant  said  that  he  had  observed  the  de- 
cedent talking  to  his  wife  on  several  occa- 
sions, and  that  a  certain  person  had  informed 
him  that  the  decedent  was  trying  to  create 
the  impression  that  he  was  intimate  with 
his  wife.  He  further  stated  that  his  wife,  a 
short  time  prior  to  the  homicide,  told  him 
that  in  January  preceding  the  homicide  in 
April  the  decedent  came  by  the  defendant's 
house  and  spoke  to  his  wife,  who  was  pruning 
rose  bushes  in  the  front  yard;  that  after 
some  conversation  the  decedent  requested  a 
drink  of  water,  and  his  wife  went  into  the 
house  to  get  the  water;  as  she  was  return- 
ing from  the  kitchen  with  the  water  she  met 
the  decedent  in  the  dining  room  and  gave 
him  the  glass  of  water;  that  the  decedent 
placed  it  on  the  table  and  said  he  did  not 
want  water,  but  he  wanted  to  talk  to  her  and 


tell  her  how  much  he  thought  of  her;  that 
he  tried  to  kiss  her,  but  she  repulsed  him, 
and  he  left  the  house.  Subsequently  the  de- 
cedent apologized  to  her  for  his  conduct,  but 
continued  to  show  her  attentions,  which 
were  discouraged  by  the  wife.  Beyond  the 
reference  to  improper  conduct  by  the  dece- 
dent towards  the  defendant's  wife,  as  con- 
tained in  the  statement  of  the  prisoner,  there 
is  nothing  in  the  record  indicating  the  slight- 
est impropriety  of  conduct  on  the  part  of 
the  decedent  towards  the  defendant's  wife. 
It  appears  from  the  note  of  the  presiding 
judge  that  the  argument  of  counsel  for  the 
defendant  and  the  state  in  large  part  dealt 
with  the  so-called  "unwritten  law,"  and  in 
view  of  the  defendant's  statement  and  the 
argument  of  counsel  he  gave  the  Instruction 
(to  which  exception  is  taken)  in  effect  that, 
though  it  would  be  justifiable  for  a  husband 
to  slay  to  prevent  the  debauchery  of  his 
wife,  yet,  it  would  not  be  justifiable  for  him 
to  kill  in  revenge  of  a  past  debauchery,  or 
because  the  slayer  had  been  told  of  improper 
and  insulting  advances  made  towards  his 
wife ;  and  that  the  jury  should  try  the  case 
according  to  the  law  given  in  diarge  by  the 
court,  and  not  according  to  what  is  commonly 
called  "unwritten  4a w."  Under  such  cir- 
cumstances we  do  not  think  the  giving  of 
such  charge  was  cause  for  a  new  trial,  not- 
withstanding there  may  have  been  no  evi- 
dence of  the  adultery  of  defendant's  wife 
with  the  decedent 

[7]  7.  The  court  charged  the  Jury  the  law 
of  voluntary  manslaughter  as  defined  in  the 
Penal  Code,  §  65.  If  the  law  concerning  this 
grade  of  homicide  was  applicable,  it  was 
only  made  so  by  the  defendant's  statement. 
Complaint  is  made  that  the  court  should 
have  made  a  concrete  application  of  the  law 
of  manslaughter,  and  his  failure  to  do  so  is 
assigned  as  error.  It  is  immaterial  to  dis- 
cuss whether  under  the  defendant's  state- 
ment a  case  of  manslaughter  is  made,  as 
the  court  gave  him  the  benefit  of  the  law 
respecting  that  grade  of  homicide,  and  the 
jury  convicted  him  of  the  higher  grade.  If 
the  defendant  desired  a  concrete  application 
of  the  law  to  any  phase  of  the  case  as  made 
by  his  statement,  he  should  have  preferred 
a  timely  and  appropriate  written  request 

[8]  8.  The  jury  had  been  deliberating  over- 
night and  the  next  morning  the  court  of 
his  own  motion,  requested  the  sheriff  to  have 
them  brought  Into  the  courtroom,  indicating 
his  intention  to  give  them  further  instruc- 
tions on  the  law  of  the  case.  Upon  announce- 
ment of  the  court's  intention  in  this  request 
counsel  for  the  defendant  strenuously  ob- 
jected to  the  court's  giving  the  jury  any 
further  instructions.  The  court  -  refrained 
from  so  doing  until  the  defendant  was 
brought  into  court  It  is  claimed  that  this 
occurrence  amounted  to  a  step  in  the  proce- 
dure of  a  criminal  trial  in  the  absence  of  the 
defendant  who  was  confined  in  Jail*    There 
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Is  no  merit  in  this  ground.  All  it  amounts 
to  is  that  the  court  expressed  an  intention  to 
instruct  the  jury,  and  delayed  carrying  that 
Intention  into  effect,  on  account  of  the  protest 
of  counsel,  untU  the  defendant  was  brought 
into  court  This  was  no  part  of  the  pro- 
cedure of  the  trial  which  required  the  de- 
fendant's presence. 

[9]  9.  In  response  to  the  court's  inquiry, 
the  foreman  of  the  Jury  said  they  desired 
information  on  the  law  of  self-defense  and 
manslaughter.  Whereupon  the  court  said, 
"I  will  Just  give  you  a  recharge  in  whole." 
The  court  then  instructed  them  in  full  upon 
the  law  of  the  case.  The  exception  is  tiiat 
the  court  should  not  have  instructed  the  Jury 
upon  any  points  pertaining  to  the  case  except 
those  as  to  which  further  instructions  were 
requested  by  the  Jury.  We  think  that  when 
further  instruction  as  to  a  particular  phase 
of  the  case  is  desired  by  the  Jury,  it  is  a 
matter  largely  in  the  discretion  of  the  court 
as  to  whether  he  shall  confine  his  instructions 
to  the  point  included  within  the  request,  or 
should  give  them  full  instructions  upon  the 
case  as  a  whole.  We  cannot  see  how  the  de- 
fendant was  hurt  by  the  court's  recharge  of 
the  whole  law. 

[10]  10.  We  have  carefully  examined  the 
evidence,  an  epitome  of  which  appears  in 
the  statement  of  facts.  The  verdict  was  au- 
thorized, and  has  the  approval  of  the  court; 
and  no  sufficient  reason  is  made  to  appear 
why  a  new  trial  should  be  granted. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(140  Ga.  789) 

PARKER  V.  SMITH. 
(Supreme  Court  of  Georgia.     Nov.  U,  1013.) 

{8yllahu9  hy  the  Court.) 

1.  Deeds  (If  05,  07*)— Construction— Incon- 
sistent Clauses. 

If  two  clauses  in  a  deed  be  utterly  incon- 
sistent, the  former  must  prevail;  but  the  in- 
tention of  the  parties,  from  the  whole  instru- 
ment, should,  if  possible,  be  ascertained  and 
carried  into  effect  Civil  Code  1910,  §  4187; 
Bray  v.  McGinty,  04  Ga.  192,  21  S.  E.  284. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §{  238,  241-254,  267-273,  434-447 ;  Dec. 
Dig.  H  05,  97.*] 

2.  Trusts  (§  25*)  —  Creation  —  Recovery  of 
Trust  Property. 

An  owner  of  personal  property,  having 
three  living  children  and  two  grandchildren,  the 
children  of  a  .deceased  child,  executed  certain 
instruments,  each  having,  the  general  form  of  a 
deed  and  attested  as  such.  In  each  of  them 
she  recited  that  she  was  getting  old  and  was 
desirous  of  having  all  of  her  business  affairs 
fuUy  settled  during  her  lifetime,  and  of  making 
division  of  all  her  property  between  her  three 
children  and  her  two  grandchildren.  She  set 
out  the  property  held  by  her,  consisting  of  cer- 
tain prom:i^sory  notes,  and  conveyed  to  each 
of  her  children  a  one-fourth  interest,  providing 
for   certain   adjustments.     The   conveyance   to 


for  about  $30,000,  equivalent  to  an  undivided 
one-fourth  interest  in  the  entire  estate.  It 
then  contained  the  following  clauses:  "It  is 
herein  provided  that,  as  soon  as  their  share  of 
said  note  is  collected,  it  shall  be  divided  into 
equal  parts  and  placed  in  some  good  and  solv- 
ent bank  or  banks  in  their  respective  names, 
and  there  remain  drawing  interest,  compounded 
in  accordance  with  the  custom  of  such  bank  or 
banks,  until  each  shall  reach  majority,  at  which 
time  each  shall  receive  his  or  her  portion  with 
the  accumulated  interest;  this  not  being  sub- 
ject to  draft  or  investment  by  their  guardian. 
This  Henderson  note  is  in  possession  of  J.  D. 
C.  Smith,  and  It  is  the  desire  of  the  first  party 
hereto  that  he  hold  such  for  collection,  and  for 
the  purpose  of  carrying  out  the  provisions  of 
this  and  other  deeds  made  and  delivered  this 
day."  The  deeds  to  the  other  grantees  contain- 
ed a  clause  in  regard  to  the  carrying:  into  ef- 
fect of  the  deed  by  Smith,  but  not  the  other 
clause  above  quoted.  Held,  that  this  instru- 
ment created  a  trust  in  Smith  for  the  benefit 
of  the  grandchildren,  who  were  minors,  and 
that  the  trust  did  not  become  executed  during 
their  minority,  so  as  to  authorize  the  minors  or 
a  guardian  on  their  behalf  to  recover  from  the 
trustee  so  appointed  the  undivided  interest  in 
the  note  given  for  their  benefit,  or  its  proceeds, 
if  collected.  Maxwell  v.  Hoppie,  70  Ga.  152; 
Johnson  v.  Cook,  122  Ga.  524,  50  S.  E.  367. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  |§  34-37 ;    Dec.  Dig.  »  25.*] 

3.  Trusts  (8  25*)  —  Creation  —  Rbcoveey  of 

Trust  Property. 

Accordingly  there  was  no  error  in  refus- 
ing to  grant  an  application  for  an  interlocutory 
injunction,  made  by  a  guardian  of  the  minor 
children  against  the  trustee  so  appointed,  re- 
straining the  latter  from  exercising  further 
control  over  the  funds  of  the  wards  or  from 
withdrawing  such  funds  from  bank,  or  receiv- 
ing them  from  any  other  person  with  whom 
they  might  be  deposited. 

(a)  The  presiding  judge,  with  the  consent  of 
the  trustee  named,  required  the  latter  to  give 
bond  for  the  faithful  performance  of  his  duty. 

[Ed.  Note.—For  other  cases,  see  Trusts, 
Cent  Dig.  §§  34-37;   Dec  Dig.  §  25.  ♦] 

Error  from  Superior  Court,  Colquitt  (boun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  N.  D.  Parker,  guardian,  against 
J.  D.  C.  Smith.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afiirmed. 

Hendricks  &  Christian,  of  Nashville,  for 
plaintiff  in  error.  W.  D.  Bule,  of  Nashville, 
for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  AUthe 
Justices  concur. 

(140  Ga.  798) 

CARRINGTON  v.  CITIZENS'  BANK  OP 

WAYNESBORO. 

(Supreme   Court   of  Georgia*     Nov.  13,  1913.) 

(SyUahus  by  the  Court.) 

Appkal  and  Error  (§  874*)— Injunction  (8 
49*)— mortqaqes  (|  351*)  —  foreclosure 
Sale— Tims  of  Sale— Fast  Bill  of  Ex- 
ceptions—Scope  OF  Review. 

The  court  did  not  abuse  his  discretion  in 

refusing  an  ad  interim  injunction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3478,  3480,  3481,  3484, 
3530-3540:.    Dec.    l>ig._l    874  ;♦     Injunction, 


the  two  grandchildren  was  of  the  same  charac-    .  „     ^    _, 

ter,  except  that  it  provided  that  they  should    Cent  Dig.  |  102;    Dec.  Dig.  i  49:*  Mortgages 
receive  an  undivided  interest  in  a  certain  note  '  Cent  Dig.  §  1049 ;    Dec.  Dig.  §  351.*] 

^For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Seriet  A  Rep'r  Indexes 
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Error  from  Superior  Court,  Burke  County ; 
H.  C.  Hammond,  Judge. 

Suit  by  Frances  P.  Carrington  against  the 
Citizens*  Bank  of  Waynesboro.  From  an  or- 
der denying  a  temporary  injunction,  plaintiff 
brings  error.    Affirmed. 

Frances  P.  Carrington  filed  a  petition 
against  the  Citizens'  Bank  of  Waynesboro, 
alleging  that  she  borrowed  a  certain  sum  of 
money  and  executed  her  deed  to  a  tract  of 
land  to  secure  the  payment  of  the  loan.  The 
deed  contained  a  power  of  sale,  and  gave  au- 
thority to  the  grantee  to  become  a  purchaser 
at  a  sale  made  in  pursuance  of  the  power. 
She  defaulted  in  the  payment  of  the  debt, 
and  the  bank  advertised  the  land  for  sale  on 
the  first  Tuesday  in  August  last  within  the 
legal  hours  of  sale.  The  purchaser  at  that 
sale  refused  to  pay  cash  on  tender  of  a  deed, 
and  demanded  a  reasonable  time  for  investi- 
gation of  the  title  and  legality  of  procedure. 
Whereupon  the  bank  resold  the  property  at  a 
later  hour  on  the  same  day,  alleged  to  have 
been  after  the  hour  for  legal  sales  had  pass- 
ed, and  became  the  purchaser  for  a  sum  less 
than  that  which  was  bid  at  the  first  sale.  A 
few  days  after  the  sale  the  highest  bidder 
at  the  first  sale  offered  to  comply  with  his 
bid  if  the  bank  would  make  him  a  deed, 
which  the  bank  refused  to  do.  The  plaintiff 
then  tendered  the  full  amount  of  her  in- 
debtedness to  the  bank,  which  it  refused  to 
accept.  It  was  alleged  that  'it  is  the  pur- 
pose and  intention  of  defendant  bank  to  take 
possession  [of]  said  premises  under  deed, 
and  that  the  injury  thereby  done  to  plaintiff 
will  be  irreparable  in  damages."  The  plain- 
tiff prayed  for  a  cancellation  of  the  bank's 
conveyance  to  itself  and  an  injunction 
against  the  bank's  Interference  with  her  pos- 
session. 

The  hearing  for  interlocutory  injunction 
occurred  in  advance  of  the  appearance  term 
of  the  case.  At  such  hearing  the  defendant 
showed  cause  by  demurrer  only,  introducing 
no  evidence.  The  plaintiff  introduced  in  evi- 
dence her  verified  petition.  The  court  ren- 
dered the  following  judgment:  *' After  hear- 
ing argument  on  the  demurrer  to  plaintiff's 
petition,  it  is  considered,  ordered,  and  ad- 
judged that  the  demurrer  be  sustained,  ex- 
cept the  fourth  paragraph,  which  is  hereby 
overruled.  It  is  further  ordered  that  the 
restraining  order  heretofore  granted  be  dis- 
solved. It  is  further  ordered  that  the  plain- 
tiff be  restricted  upon  the  trial  of  said  cause 
to  the  one  issue  of  whether  the  second  sale 
was  had  during  the  legal  hours  of  sale." 
Exertion  is  taken  to  the  refusal  to  grant 
an  interlocutory  injunction. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error.  H.  J.  FuUbright,  of  Waynesboro, 
f6r  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  ground  of  demurrer  overruled 
bj  the  court  was  directed  to  the  materiality 


of  the  allegation  that  the  second  sale  of  the 
land  occurred  after  the  legal  hours  of  sale. 
The  effect  of  the  court's  ruling  was  that,  if 
the  sale  occurred  after  the  time  prescribed 
by  law  for  sales,  it  was  void,  and  he  special- 
ly reserved  that  issue  for  trial  on  the  merits 
of  the  case.  The  law  requires  sales  under  a 
power  of  this  kind,  in  the  absence  of  a  con- 
trary contractual  stipulation,  shall  take  place 
on  the  first  Tuesday  of  the  month  and  with- 
in the  hours  fixed  in  the  advertisement  Gar- 
rett V.  Crawford,  128  Ga.  619  (3),  57  S.  E. 
792,  119  Am.  St  Rep.  398,  11  Ann.  Cas.  167. 
If  the  sale  occurred  after  sales  hours,  the 
sale  would  be  void,  and  the  purchaser  would 
get  no  title. 

Notwithstanding  the  court's  holding  that 
the  sale  was  void,  he  refused  to  enjoin  the 
defendant  as  prayed.  This  refusal  was  evi- 
dently predicated  upon  the  thoroughly  set- 
tled principles  that  an  injunction,  in  the  ab- 
sence of  insolvency  or  other  equitable  cause, 
will  not  issue  against  a  trespass,  neither 
threatened  nor  existing,  but  merely  appre- 
hended, and  where  no  facts  are  alleged  to 
show  that  the  apprehended  Injury  would  be 
irreparable  in  damages.  If  the  sale  be  void, 
then  the  plaintiff  in  error  is  under  no  duty 
to  surrender  the  premises  to  the  purchaser 
thereat  c^d  if  she  should  refuse  to  give  pos- 
session to  the  bank  the  latter  would  be  re- 
mitted to  its  appropriate  action  to  obtain 
possession.  There  is  not  the  slightest  hint 
in  the  petition  that  the  bank  intends  any 
illegality  of  conduct,  or  has  done  any  specific 
act  to  dispossess  the  plaintiff  in  error  or  to 
Interfere  with  her  possession. 

We  were  requested  on  the  argument  to  deal 
with  the  case  on  the  demurrer  as  if  the 
judgment  excepted  to  was  a  ruling  on  the 
demurrer.  There  are  at  least  two  reasons 
why  this  request  cannot  be  acceded  to.  The 
writ  of  error  is  to  the  refusal  of  an  injunc- 
tion. A  judgment  on  demurrer  is  not  re- 
viewable, as  such,  by  a  fast  bill  of  excep- 
tions. While  the  court  may  consider  a  de- 
murrer in  granting  or  refusing  an  inter- 
locutory injunction,  the  primary  and  control- 
ling question  in  such  case  is  the  propriety 
and  correctness  in  the  grant  or  refusal  of 
the  injunction.  And,  further,  the  interlocu- 
tory hearing  was  had  before'^e  appearance 
term,  and  the  court  could  not  finally  dispose 
of  the  demurrer  by  a  judgment  rendered  in 
advance  of  the  appearance  term  of  the  cause. 
Inasmuch  as  the  trial  court  specifically  ruled 
on  the  demurrer,  in  holding  that  he  did  not 
abuse  his  discretion  In  refusing  to  enjoin  a 
merely  apprehended  trespass,  we  direct  that 
such  ruling  on  demurrer  be  not  considered 
as  conclusive  of  the  questions  made  by  it 
and  that  when  the  case  is  heard  on  de- 
murrer the  issues  raised  thereby  be  heard 
and  determined  as  if  no  former  judgment 
had  been  rendered. 

Judgment  affirmed*  All  the  Justices  con- 
cur. 
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(18  Oa.  App.  788) 

WEBB  V.  STATE.    (No.  4,684.) 
(Court  of  Appeals  of  Georgia.     Oct  81,  1913.) 

(Syllahui  hy  the  Court,) 

1.  Criminal  Law  (§§  147,  198*)— Misdemean- 
or—Fobmeb  Jeopardy. 

Where  one  is  put  on  trial  under  an  indict- 
ment charging  him  with  a  misdemeanor,  he  may 
be  convicted,  if  the  proof  shows  the  commis- 
sion of  the  offense  at  any  time  within  the  two 
years  preceding  the  finding  of  the  indictment. 
It  follows  that,  where  one  acquitted  of  a  mis- 
demeanor is  subsequently  put  on  trial  under 
an  indictment  charging  the  same  character  of 
misdemeanor,  under  which  indictment  proof  can 
be  made  of  the  commission  of  the  offense  at  a 
time  within  the  period  covered* by  the  former 
indictment,  a  plea  of  former  jeopardy,  setting 
up  these  facts,  should  not  be  stricken  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  271,  272,  385;  Dec  Dig.  f/i 
147,  198.  ♦] 

2.  Criminai.  Law  (i  198*)  —  Fosksr  Jeop- 
ardy. 

In  such  case  it  is  not  within  the  power  of 
the  court  to  deprive  the  accused  of  the  fall 
and  free  exercise  of  the  rights  accruing  to  him 
under  a  plea  of  former  jeopardy  by  requiring 
him  to  be  tried  upon  an  agreement  that  the 
court  will  limit  the  range  of  the  evidence 
against  him. 

LEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  385 ;    Dec.  Dig.  |  198.*] 

.3.  Criminal  Law  ({  202*)  —  Former  Jeop- 
ardy. 

A  plea  that  the  accused  had  been  tried  and 
acquitted  for  furnishing  liquor  to  a  minor  con- 
stituted no  bar  to  a  subsequent  prosecution  for 
selling  liquor  illegally. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  386-403,  408,  409;  Dec 
Dig.  §  202.«] 

4.  Criminal  Law  ($  954*)— Review— Admis- 
sion of  Evidence. 

A  ground  in  a  motion  for  a  new  trial,  ob- 
jecting to  the  admission  of  testimony,  must  set 
out,  in  substance  at  least,  the  testimony  admit- 
ted over  objection;  otherwise  this  court  will 
not  consider  the  ground.  It  will  not  look  to 
other  parts  of  the  record  to  complete  the  im- 
perfect assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2341,  2363-2367;  Dea  Dig. 
8  954.'»] 

5.  Intozicatinq  Liquors  (|  233*)— Illegal 
Sale. 

Evidence  that  a  large  quantity  of  whisky 
contained  in  pint  bottles  had  been  claimed  by 
the  accused  and  delivered  to  him  was  admissi- 
ble on  his  trial  for  the  offense  of  selling  intoxi- 
cating liquor.  Especially  is  this  so  where  the 
liquor  alleged  to  have  been  sold  was  of  the 
same  quality  as  the  liquor  contained  in  the  bot- 
tles. It  is  a  circumstance  of  corroboration,  of 
more  or  less  weight,  according  to  its  nearness 
or  remoteness  to  the  matter  under  investiga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  293-297,  298%;  Dec. 
Dig.  $  233.'»] 

6.  Criminal  Law  (|  1169*)— Appeal— Harm- 
less Error. 

Error  in  admitting  testimony  objected  to 
on  the  ground  that  it  was  irrelevant,  immateri- 
al, and  hearsay  will  not  require  the  grant  of  a 
new  trial,  where  it  is  manifest  that  the  testi- 
mony could  not  have  prejudiced  the  jury  against 


the    accused,   and   where   competent    evidence 
clearly  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §}  754,  3088,  8180,  8137-8143  ^ 
Dec  Dig.  i  1169.^] 

HiU,  C.  J.,  dissenting. 

Error  from  City  C^art  of  Lagrange ;  Frank 
Harwell,  Judge. 

L.  A.  Webb  was  convicted  of  an  Illegal 
sale  of  intoxicating  Uquors,  and  brings  error. 
Reversed. 

Arthur  Greer,  of  Lagrange,  for  plaintiff  In 
error.  Henry  Reeves,  Sol.,  of  Lagrange,  for 
the  State. 

RUSSEIiL^  J.  The  accused  was  arraigned 
on  a  special  presentment,  charging  him  gen. 
erally  with  the  unlawful  sale  of  intoxicating 
liquors  on  January  1, 1912.  He  filed  a  plea  of 
autrefois  acquit  This  plea  alleged  that  he  was 
tried  and  acquitted  in  the  city  court  of  La- 
grange, September  12,  1911,  on  an  accusation 
filed  in  that  court  charging  him  generally  with 
the  unlawful  sale  of  intoxicating  liquors  on 
May  5, 1911.  He  alleged  that  the  special  pre- 
sentment and  the  prior  accusation  related  to 
and  involved  the  same  transaction.  The  trial 
judge  sustained  the  demurrer  to  the 'special 
plea  of  autrefois  acquit  His  judgment  sus- 
taining this  demurrer  was  as  follows:  **The 
demurrer  is  sustained;  the  court  holding 
that  the  state  could  offer  evidence  of  any 
sale  of  intoxicating  liquor  In  Troup  county 
by  the  defendant  after  September  12,  1911, 
and  up  to  the  finding  of  this  indictment  on 
which  the  defendant  is  being  tried."  The- 
accused  was  thereupon  tried  and  convicted  of 
the  offense  charged  in  the  special  present- 
ment His  motion  for  a  new  trial  was  over- 
ruled, and  he  assigns  erron  on  the  judgment 
sustaining  the  demurrer  to  his  special  plea 
of  autrefois  acquit,  and  on  the  judgment 
overruling  his  motion  for  a  new  trial. 

[1]  A  plea  of  former  jeopardy  is  sustained 
whenever  the  proof  shows  the  second  case  to 
be  the  same  transaction  as  the  first,  or  ''if 
the  facts  required  to  support  the  second  in- 
dictment would  have  been  sufilcient,  if  prov- 
ed, to  procure  a  conviction  under  the  first  in- 
dictment" Gully  y.  State,  116  Ga.  529,  42  S. 
E.  790,  and  citations.  On  the  trial  of  an  in- 
dictment for  a  misdemeanor  the  state  is  noc 
restricted  to  proving  that  the  offense  was 
committed  on  the  date  alleged  in  the  indict- 
ment, but  may  prove  that  it  was  committed 
at  any  time  within  two  years  prior  to  that 
date.  On  the  trial  of  the  special  presentment 
in  the  present  case,  which  charged  generally 
that  the  accused  committed  the  offense  on 
January  1,  1912,  the  prosecution  could  show 
that  the  accused  had  committed  the  offense 
at  any  time  within  the  two  years  preceding 
the  date  of  the  presentment;  consequently 
the  range  of  the  evidence  against  the  accused 
on  the  trial  under  the  presentment  might 


*For  other  cases  see  same  topic  and  section  NUliBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rop'r  Indexes 
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legally  have  Indaded  the  same  transaction 
for  which  he  was  tried  and  acquitted  under 
the  accusation  in  the  city  court,  which 
charged  that  the  commission  of  the  offense 
was  on  May  5, 1911,  and  hence  it  follows  that 
on  the  second  trial  he  was  legally  in  Jeopardy 
for  the  offense  for  which  he  had  previously 
been  tried  and  acquitted. 

[2,  3]  It  is  insisted  that,  though  it  was  er- 
ror  for  the  court  to  have  sustained  the  de- 
murrer to  the  defendant's  plea  of  former 
jeopardy,  this  error  was  harmless,  because 
the  court  contracted  (if  that  term  may  be 
used)  to  protect  the  defendant  against  the  in- 
troduction of  any  evidence  that  might  have 
been  pertinent  on  his  former  trial.  In  the 
opinion  of  the  majority  of  the  court  this  con- 
clusion is  not  warranted.  Cases  can  be  im- 
agined where  to  allow  testimony  unfavorable 
to  the  accused  to  go  to  the  Jury,  although 
it  be  afterward  excluded  by  the  court,  would 
be  extremely  prejudicial.  The  defendant  has 
the  righjt  (which  it  is  not  within  the  power 
of  the  court  to  abridge)  to  prevent  any  ref- 
erence, even  by  suggestion,  to  any  fact  or 
circumstance  which  could  have  been  used  up- 
on his  former  trial  for  the  same  offense,  and 
it  is  a  withdrawal  of  this  right  to  say,  in  re- 
sponse to  the  defendant's  demand,  that  the 
court  will  apportion  the  right  in  such  man- 
ner as  to  see  that  no  injury  results  to  the 
accused.  Aside  from  any  technical  reason, 
the  court  should  always  be  as  much  the  Judge 
in  behalf  of  the  accused  as  in  behalf  of  the 
prosecution,  and  no  more  the  judge  for  one 
party  than  for  the  other.  The  provision 
which  protects  the  citizen  from  being  more 
than  once  placed  in  Jeopardy  (which  means 
nothing  more  than  subjected  to  risk)  is  one 
of  the  fundamental  rights  of  Anglo-Saxon 
people,  which  Justly  is  most  highly  cherished, 
and  the  court  has  no  discretion  in  the  admin- 
istration of  the  law  affecting  this  right.  In 
any  particular  case  the  question  of  former 
Jeopardy  is  one  stricti  juris,  and  the  question 
presented  is  a  very  simple  one.  £3ither  the 
accused  Is  likely  to  be  subjected  to  risk  of 
conviction  for  an  act  for  which  he  has  al- 
ready been  tried,  or  the  transaction  is  so 
different  that  there  is  no  Jeopardy.  In  either 
event  the  question  is  a  single  question,  and 
not  capable  of  division  or  subtraction.  For 
this  reason  the  majority  of  the  court  are  of 
the  opinion  that  the  court  was  without  power 
to  require  the  accused  to  be  tried  upon  an 
agreement  that  the  court  would  limit  the 
range  of  the  evidence,  and,  furthermore,  that 
the  attempt  so  to  limit  it  would,  in  practical 
effect,  generally  prove  to  be  prejudicial.  The 
rule  that  the  defendant  in  a  criminal  case, 
if  he  insists,  has  the  right  to  be  tried  upon 
an  Indictment,  perfect  not  only  in  substance 
but  in  form,  is  cardinal,  and  when,  by  timely 
demurrer,  one  accused  of  crime  insists  upon 
his  right,  he  cannot  be  deprived  of  it  except 
by  a  subsequent  waiver  of  the  right  to  which 
he  has  directed  the  attention  of  the  court 


Ebccept  as  herein  elaborated,   the  head- 
notes  are  sufficiently  self-explanatory. 
Judgment  reversed. 

HILL,  C.  J.  (dissenting).  While  I  concur 
in  the  general  rule  as  to  former  Jeopardy, 
as  announced  in  the  first  headnote.  Yet  the 
trial  judge,  in  his  order,  protected  the  ac- 
cused from  being  again  placed  in  Jeopardy 
for  the  same  offense  by  restricting  the  state 
to  proof  that  the  offense  .charged  in  the  spe- 
cial presentment  took  place  after  his  trial 
and  acquittal  on  the  accusation.  In  other' 
words,  the  trial  Judge,  in  the  order  sustain- 
ing the  demurrer  to  the  plea  of  former  Jeop- 
ardy, restricted  the  range  of  the  proof  by 
the  state  to  a  date  intervening  between  the 
acquittal  of  the  accused  on  September  12, 
1911,  and  the  finding  of  the  Indictment  or 
special  presentment  on  which  the  accused 
was  then  being  tried.  While,  on  the  trial  of 
the  special  presentment,  the  prosecution  could 
prove  any  day  within  the  statute  of  limita- 
tions, and  thus  potentially  might  have  em- 
braced the  same  transaction  Involved  in  the 
first  trial  under  the  accusation,  yet  this  right 
of  the  state  was  restricted  hy  the  order  of 
the  judge  in  such  way  as  to  protect  the  ac- 
cused, and  the  evidence  on  the  trial  under  the 
special  presentment  was  limited  in  accord- 
ance with  this  order  of  the  trial  Judge.  Prob- 
ably the  more  orderly  procedure  would  have 
been  for  the  state  to  have  filed  a  traverse  to 
the  plea  of  autrefois  acquit,  and  this  issue 
could  then  have  been  determined  by  a  Jury ; 
but  the  courts  of  this  day  are  getting  away 
from  technical  procedure,  and  are  deciding 
cases  according  to  substantial  rights  in  the 
light  of  the  facts.  The  order  of  the  court  in 
the  present  case,  while  unusual,  protected 
the  accused,  and  the  evidence  on  the  trial 
was  clearly  limited  to  dates  subsequent  to  the 
first  trial.  If,  under  the  rules  of  strict  legal 
pleading,  the  court  erred  in  not  overruling 
the  demurrer  to  the  plea  of  autrefois  acquit, 
and  thus  compelling  the  state  to  traverse  the 
allegations  of  the  special  plea,  yet,  where  the 
same  end  was  fully  accomplished  by  the 
court's  order,  and  no  injury  resulted  to  the 
accused,  it  would  seem  to  be  an  unnecessary 
procedure  to  reverse  the  Judgment.  While 
the  Judgment  sustaining  the  demurrer  to  the 
plea  of  autrefois  acquit  was  technically  er- 
roneous, it  resulted  in  no  harm  to  the  ac- 
cused, in  view  of  the  order  of  the  court  and 
the  evidence  on  the  second  triaL 

(13  Qa.  App.  790) 
HBOHT  V.  WHITE.     (No.  5,072.) 
(Ck>urt  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllalfus  hy  the  Court  J 

contbacts 

Building 

reasonable  complaint. 

The  action  being  for  damages  for  the  alleg- 
ed breach  of  an  executory  contract,  and  there 


(J§  274,   303,   318*)— Breach    of 
Contract— Abandonment— TJn- 
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bein^  no  proof  of  a  breach  by  the  defendant,  a 
verdict  in  the  plaintlfif  s  favor  was  contrary  to 
law  and  should  have  been  set  aside. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Jj  1202-1206. 140d-1443, 1508-1527 ; 
Dec.  Dig.  §§274,  303, '318.*] 

Error  from  City  Court  of  Columbus;  G. 
Y.  Tigner,  Judge. 

Action  by  W.  D.  White  against  J.  B.  Hecht. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

B.  F.  McLaughlin,  of  Greenville,  and  Mc- 
Laughlin &  Shanks,  of  Columbus,  for  plain- 
tiff in  error.  A.  W.  Cozart,  of  Columbus, 
for  defendant  in  error. 

POTTLE,  J.  White  sued  Hecht  for  dam- 
ages for  breach  of  contract  and  obtained  a 
verdict.  The  only  question  for  decision  is 
whether  there  was  any  evidence  to  authorize 
the  verdict  The  contract  for  the  breach  of 
which  damages  are  claimed  obligated  White 
to  build  two  houses  for  Hecht,  each  of  which 
was  to  be  an  exact  duplicate  of  another 
house  owned  by  Hecht,  which  had  been  con- 
structed by  White.  Under  the  contract 
White  was  to  furnish  all  labor  and  material 
and  Hecht  was  to  pay  $450  for  each  house. 
White  claims  that,  after  some  of  the  mate- 
i*ial  had  been  delivered  and  the  houses  part- 
ly completed,  Hecht  breached  the  contract  by 
preventing  the  completion  of  the  work. 
There  was  evidence  that,  after  the  work  had 
advanced  and  White  had  incurred  expense 
for  labor  and  material,  Hecht  complained 
that  the  material  which  White  had  bought 
was  inferior  and  objected  to  the  use  of  any 
more  of  it  in  the  buildings.  White  says  the 
material  was  not  inferior,  but  he  so  far  ac- 
quiesced in  Hecht's  claim  as  to  agree  to  de* 
duct  $15  from  the  contract  price  on  account 
of  some  material  which  had  been  used  and 
which  Hecht  claimed  to  be  inferior.  Hecht 
objected  also  to  the  material  on  the  ground 
and,  without  the  consent  of  White,  bought 
other  material  to  be  used  in  its  place. 
Thereupon  White  told  Hecht  he  had  broken 
the  contract,  sent  away  his  hands  to  another 
Job,  and  hauled  away  the  material  which  he 
had  bought  to  be  used  in  the  houses.  Subse- 
quently White  came  back  and  finished  the 
houses  with  the  material  furnished  by  Hecht 
White  claims,  however,  that  he  did  this 
merely  as  a  matter  of  accommodation  to 
Hecht  and  not  under  the  original  contract 
During  the  course  of  the  building,  Hecht 
paid  by  check  to  White  from  time  to  time 
various  sums,  and  also  paid  for  the  material 
which  he  had  bought;  the  sums  thus  paid 
aggregating  practically  the  amount  of  the 
contract  price.  Subsequently  to  the  date  up- 
on which  White  claims  the  contract  was 
breached,  Hecht  gave  White  checks  upon 
which  was  the  notation,  "Part  payment  on 
contract"  White  admits  that  he  observed 
this  notation  and  that  he  collected  the  checks 


and  used  the  money.  White  sued  for  the 
amount  expended  or  incurred  for  labor  and 
material,  and  the  amount  of  profits  which 
he  claims  he  would  have  made  if  allowed  to 
complete  the  houses  under  the  contract. 

Undoubtedly  the  breach  of  an  executory 
contract  by  one  of  the  parties  Justifies  its 
abandonment  by  the  other;  but  this  well- 
recognized  principle  of  the  law  of  contract 
was  not  applicable  to  any  theory  of  thfe  evi- 
dence in  the  present  case.  Hecht's  sole  obli- 
gation was  to  pay  $900  for  the  two  houses 
when  completed.  So  far  as  appears  from  the 
evidence,  he  was  under  no  obligation  to  pay 
anything  until  after  completion  of  the 
houses.  The  evidence  nowhere  discloses  that 
Hecht  committed  a  breach  of  any  obligation 
assumed  by  him  under  the'  contract  The 
defendant  was  an  independent  contractor, 
and  Hecht  had  no  right  to  interfere  with 
him.  White  claims  he  was  keeping  within  the 
letter  of  his  contract.  If  this  were  true,  he 
ought  to  have  ignored  the  complaints  made 
by  Hecht,  proceeded  with  the  work,  and  upon 
its  completion  sued  for  the  agreed  price. 
Apparently  he  acquiesced  in  Hecht's  taking 
matters  in  his  own  hands.  If  there  was  a 
mutual  rescission,  the  defendant  cannot  re- 
cover damages  as  for  a  breach  of  the  con- 
tract But,  even  though  the  rescission  was 
not  mutual,  White's  abandonment  of  the  con- 
tract must  be  regarded  as  voluntary.  Hecht 
did  nothing  to  compel  him  to  quit  His  com- 
plaints, even  though  factitious  and  unfound- 
ed, afforded  no  legal  Justification  for  an 
abandonment  of  the  work  by  White.  There 
may  be  an  anticipatory  breach  of  a  contract 
by  one  party,  and  in  such  a  case  the  other 
party  is  excused  from  complete  performance 
and  may  at  once  sue  for  whatever  damages 
he  has  sustained  up  to  the  time  of  the  re- 
nunciation. Cox  V.  McEinley,  10  Ga.  App. 
492,  73  S.  E.  751 ;  Southern  Flour  Co.  v.  St. 
Louis  Grain  Co.,  11  Ga.  App.  401,  75  S.  EL 
439.  But  there  is  no  evidence  that  Hecht 
renounced  the  contract,  nor  that  he  directed 
the  plaintiff  to  quit,  or  stated  that  he 
would  not  pay  when  the  work  was  com- 
pleted. Mere  complaint  as  to  the  manner  in 
which  the  work  was  being  performed  and 
the  purchase  of  other  material  did  not 
amount  to  a  renunciation.  The  plalntifif 
was  not  bound  to  heed  the  complaint  or  use 
the  material.  Moreover,  he  accepted  and 
used  checks  of  the  plaintiff  with  knowledge 
that  they  were  given  in  part  payment  of  the 
amount  due  under  the  contract  If  he  ac- 
cepted the  checks  at  all,  he  was  bound  to  do 
so  on  the  terms  upon  which  they  were  offer- 
ed and  by  so  doing  he  waived  his  right  to  in- 
sist upon  an  anticipatory  breach  by  Hecht. 
The  case  seems  to  be  one  where  the  contract- 
or has  sustained  loss  on  account  of  his  own 
voluntary  acts  rather  than  on  account  of 
the  conduct  of  the  other  party. 

Judgment  reversed. 
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(14  Ga.  App.  10) 

METROPOLITAN  LIFE  INS.  CO.  v.  LEWIS. 

(No.  6,132.) 

(Court  of  Appeals  of  Georgia.    Not.  25,  1913.) 

(Sjfllahua  hv  the  Court,) 

1.  Appeai.  and  Erbob    (S   1195*)— Decision 
ON  Pbiob  Appeait— Conclusiveness. 

The  decision  of  this  court  in  the  case  of 
Metropolitan  Life  Insurance  Co.  ▼.  Morrow, 
for  Use,  etc.,  10  Ga.  App.  433,  78  S.  E.  607, 
is  conclusive  upon  the  parties  as  to  all  ques- 
tions then  decided.  The  substantial  effect  of 
that  decision  was  that  the  instrument  declared 
on  was  an  equitable  assignment,  and  that  the 
afisii^nee,  the  plaintiff  in  this  case,  could  main- 
tain suit  thereon,  and.  on  proof  of  the  essential 
facts  alleged,  would  be  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4661-^665;  Dec  Dig.  | 
1195.»] 

2.  Insurance  (§  603*)  —  Action  —  Defenb»— 
Payment  to  Assionob. 

It  appearing  from  the  evidence,  without 
contradiction,  that  the  assignment  in  question 
was  made  upon  a  valuable  consideration,  and 
that  the  defendant,  whose  debt  to  the  assignor 
was  the  subject  of  the  assignment,  paid  the 
debt  to  the  assignor,  without  the  consent  of  the 
plaintiff  and  after  notice  of  the  assignment,  the 
court  did  not  err  in  directing  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  1452.  1476-1478.  1481,  1482, 
1485;    Dec.  IMg.  f  503.^] 

8.  Evidence  (f  424*)— Assignment  of  Insub- 

ANCE   POUCT— PaBOL  EVIDENCE. 

The  court  did  not  err  in  allowing  the  plain- 
tiff to  testify  to  oral  negotiations  between  the 
assignor  and  himself,  from  which  it  appeared 
that,  in  consideration  of  his  professional  serv- 
ices to  the  assignor,  the  assignor  agreed  to  make 
the  assignment  in  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1966-1968;   Dec.  Dig.  §  424.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held.  Judge. 

Action  by  W.  H.  Lewis  against  the  Metro- 
politan Life  Insurance  Ck>mi)any.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintijff  in  error.  Paul  L.  Lindsay,  of  Atlan- 
ta, for  defendant  In  error. 

ROAN,  J.  Suit  was  brought  against  the 
UetropoUtan  Life  Insurance  Company  In  the 
name  of  W.  H.  Lewis,  as  plaintiff,  to  recover 
a  certain  amount  claimed  to  have  been  due 
Will  Morrow  upon  an  Insurance  policy  upon 
the  life  of  the  wife  of  Will  Morrow ;  he  be- 
ing named  as  the  benefldary  in  the  policy. 
The  plaintiff  was  an  attorney  at  law,  and  re- 
lied for  a  recovery  upon  the  following  Instru- 
ment which  had  been  executed  by  Will  Mor- 
row: "To  the  Metropolitan  Life  Insurance 
Company:  This  writing  wltnesseth,  that  I 
have  this  day  employed  W.  H.  Lewis,  of  603 
Temple  Court  Building,  Atlanta,  Georgia,  as 
my  attorney  In  fact,  and  that  I  empower  him 
to  sign  my  name  to  any  checks,  vouchers,  re- 
ceipts or  other  papers  that  may  be  necessary 
In  paying  to  him  any  money  or  other  effects 


that  may  be  due  me  by  you.  He  (Mhr.  Lewis) 
is  authorized  to  receive  and  receipt  you  for 
same  In  my  name,  any  money  that  may  be 
due  me  by  reason  of  my  wife's  death.  This 
order  is  given  In  consideration  of  my  fee  for 
legal  services,  performed  by  Mr.  Lewis. 
[Signed]  William  Morrow.  December  15, 
1909."  It  was  alleged  in  the  petition  that 
the  insurance  company  was  duly  notified  of 
the  existence  of  this  writing,  and  a  copy 
thereof  exhibited  to  an  officer  of  the  com- 
pany authorized  to  receive  notice.  The  de- 
fendant demurred  to  the  petition,  on  the 
ground  that  no  cause  of  action  was  set  forth ; 
that  suit  cannot  be  maintained  upon  the  writ- 
ing exhibited  with  the  petition,  for  the  rea- 
son that  it  did  not  constitute  either  a  legal 
or  an  equitable  assignment  of  the  fund;  and 
that  the  plaintiff  did  not  show  any  title  to 
the  fund  in  controversy  nor  any  right  to 
maintain  the  action  in  his  own  name.  In 
response  to  this  demurrer,  the  plaintiff 
amended  the  petition  so  as  to  make  It  pro- 
ceed in  the  name  of  Will  Morrow,  for  the  use 
of  W.  H.  Lewis.  Thereupon  the  defendant 
renewed  its  demurrer.  The  demurrer  was 
overruled,  and  exceptions  were  brought  to 
the  Court  of  Appeals.  This  court  held,  in 
substance,  that  the  amendment  to  the  petition 
was  properly  allowed,  and  that  a  cause  of  ac- 
tion was  set  forth  In  the  petition,  ui>on  the 
theory  that  the  writing  sued  on  was  an  as- 
signment of  the  fund  in  controversy,  and  that 
the  debtor,  having  notice  of  the  assignment, 
paid  the  debt  to  the  assignor  at  its  perlL 
Metropolitan  Life  Ins.  Co.  v.  Morrow,  10  Ga. 
App.  433,  73  S.  E.  607.  Subsequently  the 
plaintiff  was  nonsuited  on  account  of  a  tech- 
nical defect  in  his  proof,  and  at  a  later  term 
of  the  court  renewed  his  suit;  the  renewal 
being  in  the  name  of  "W.  H.  Lewis,  usee  of 
William  Mbrrow."  In  the  suit  last  mentioned 
the  writing  declared  on,  and  which  Is  set 
forth  above,  was  described  as  an  assignment. 
The  defendant  demurred,  on  the  grounds  that 
the  writing  sued  on  was  not  an  assignment, 
and  that  no  cause  of  action  was  set  forth  in 
the  petition.  The  plaintiff  amended  by  strik. 
Ing  the  word  '*usee"  wherever  it  appears  In 
the  petition,  and  putting  in  lieu  thereof  the 
word  "transferee.**  The  court  overruled  the 
demurrer,  and  likewise  overruled  an  oral 
motion  to  dismiss  the  petition  on  the  ground 
that  no  cause  of  action  was  set  forth.  The 
evidence  in  behalf  of  the  plaintiff  consisted  of 
the  alleged  assignment,  a  copy  of  which  is 
set  forth  above,  proof  of  notice  thereof  to 
the  defendant  company,  and  proof  of  the 
death  of  the  wife  prior  to  the  execution  of 
the  alleged  assignment  It  also  appeared 
from  the  plaintiff's  evidence  that  the  alleged 
assignment  was  based  upon  a  valuable  con- 
sideration, to  wit,  the  services  of  the  plaintiff 
as  an  attorney  at  law  to  the  alleged  assignor 
in  defending  him  in  the  trial  on  an  Indict- 
ment for  the  murder  of  his  wife,  upon  which 
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he  was  acquitted.  The  court  directed  a  ver- 
dict for  the  plaiutifl.  The  case  is  here  upou 
exceptions  to  the  overruliug  of  the  demurrer, 
to  the  admission  of  certain  testimony,  and  to 
the  direction  of  the  verdict. 

[1  ]  The  decision  of  this  court  in  Metropoli- 
tan Life  Insurance  Co.  v.  Morrow,  10  Ga.  App. 
433,  73  S.  E.  607,  is  conclusive  and  binding 
upon  the  parties  as  to  all  the  points  then  de- 
cided. Under  that  decision,  the  suit  could 
have  been  brought  in  the  name  of  Morrow, 
suing  for  the  use  of  Lewis.  It  was  not  held 
that  the  suit  could  not  be  brought  directly 
in  the  name  of  iLewis  himself  as  plaintiff.  A 
suit  brought  by  one  as  transferee  of  another 
is  a  suit  by  the  plaintiff  named;  the  word 
"transferee"  being  merely  descriptive  of  the 
person  and  of  the  manner  in  which  he  ac- 
quired the  right  to  sue.  The  present  suit  was 
properly  brought  in  the  name  of  Lewis  as 
plaintiff. 

The  substantial  effect  of  the  previous  de- 
cision of  this  court  was  that  the  instrument 
declared  on  was  an  equitable  assignment,  and 
that  suit  thereon  could  be  maintained  by  the 
assignee  and  a  recovery  had  upon  proof  of  es- 
sential facts  alleged. 

[2]  It  appearing  without  contradiction,  that 
the  defendant  had  notice  of  the  assignment, 
that  it  ^as  based  upon  a  valuable  considera- 
tion,  and  that  the  defendant,  after  notice  of 
the  assignment,  paid  the  debt  to  the  assignor 
without  the  consent  of  the  plaintiff,  the  as- 
signee, there  was  no  error  in  directing  a  ver- 
dict for  the  plaintiff. 

[3]  It  was  not  erroneous  to  admit  the 
plaintiff's  testimony  as  to  oral  negotiations 
with  Morrow  In  reference  to  the  plaintiff's 
employment;  it  appearing  from  this  testi- 
mony that  Morrow  agreed  to  assign  to  the 
plaintiff,  in  consideration  of  his  professional 
services,  the  fund  due  under  the  policy  of 
the  defendant  company. 

Judgment  affirmed. 


(14  Oa.  App.  1) 

KIRBY     PLANING     MILL     CO.     (TALLA- 
HASSEE SAW  MILL  CO.,  Garni^ee) 
V.  TITUS.     (No.  5,097.) 

(Court  of  Appeals  of  Georgia.    Nov.  20,  1013.) 

(BylldbuM  J>y  the  Court) 

1.  Payment   (|  22*)  — What  CoNSTrruTBS  — 
Bank  Check. 

A  bank  check  is  not  payment  until  it  is 
paid,  unless  the  payee  accepts  it  as  such ;  nor 
does  a  bank  check  drawn  in  the  ordinary  form 
operate  as  an  assignment  of  any  part  of  the 
fund  standing  to  the  credit  of  the  drawer  until 
it  has  been  accepted  by  the  drawee. 

[Ed.    Note.— For    other   cases,    see    Payment, 
Cent.  Dig.  |§  87,  88;    Dec.  Dig.  i  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6247-5253;   voL  8,  p.  7749.] 

2.  Gabnishment  (t  47*)— Pbopebty  Subject 
—Effect  of  Outstanding  Check. 

Where  a  debtor  delivers  to  his  creditor  a 
bank  check  drawn  in  the  ordinary  form  and  up- 
dn  which  is  a  notation  that  the  check  is  to  be 


accepted^  in  full  payment  of  the  indebtedness 
and  the  creditor  decUnes  so  to  accept  the  check 
and  erases  from  it  the  condition  contained  there- 
on, the  mere  retention  by  the  creditor  of  the 
check  in  this  altered  condition  will  not  prevent 
one  of  his  creditors  from  attaching  the  debt 
by  service  of  garnishment  upon  the  original 
debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec  Dig.  i  47.*] 

Error  from  City  Court  of  Tbomasville; 
W.  H.  Hammond,  Judge. 

Action  by  Theodore  Titus  against  the  Kir- 
by  Planing  Mill  Company  and  Tallahassee 
Saw  Mill  Company,  garnishee.  Judgment  for 
plaintifT,  and  the  garnishee  brings  error.  Af- 
firmed. 

W.  G.  Snodgrass  and  J.  H.  Merrill,  both  of 
Thomasville,  for  plaintiff  in  error.  Roscoe 
Luke,  of  Tbomasville,  for  defendant  in  er- 
ror. 

POTTLE,  J.  The  questions  presented  for 
decision  in  the  present  case  arose  upon  the 
trial  of  a  traverse  to  an  answer  of  a  gar- 
nishee. The  evidence  adduced  upon  the 
trial  was  substantially  as  follows:  Titus  had 
obtained  a  Judgment  against  the  Tallahassee 
Saw  Mill  Company  for  $1,500  and  on  July 
23,  1912,  caused  summons  of  garnishment  to 
be  served  upon  the  Kirby  Planing  Mill  Com- 
pany. That  company  admitted  that  it  was 
indebted  to  the  principal  defendant  in  the 
sum  of  1248.11  but  claimed  that  the  debt 
could  not  be  reached  by  garnishment  process 
for  the  following  reasons:  The  Tallahassee 
Saw  Mill  Company  had  claimed  an  indebted- 
ness against  the  Kirby  Planing  Mill  Com- 
pany of  some  $1,800.  On  June  7,  1910,  the 
garnishee  drew  its  check  payable  to  the  or- 
der of  the  Tallahassee  Saw  Mill  Company 
for  $248.11,  indorsing  thereon  the  statement 
that  the  check  was  in  full  settlement  of  all 
indebtedness  due  by  the  garnishee  to  the  Tal- 
lahassee Saw  Mill  Company.  That  company 
received  the  check,  drew  a  line  through  the 
indorsement  thi^t  the  check  was  to  be  in  full 
settlement,  and  in  this  altered  condition  pre- 
sented it  to  the  bank  for  payment.  The 
bank  refused  payment  and  the  check  was 
protested  on  June  13,  1910.  Subsequently 
suit  was  brought  by  the  Tallahassee  Saw 
Mill  Company  against  the  Kirby  Planing 
Mill  Company  for  about  $1,800  on  account 
for  which  the  check  had  been  given  in  set- 
tlement The  defendant  filed  an  answer  ad- 
mitting an  indebtedness  to  the  plaintiff  of 
$248.11  and  averred  that  this  amount  had 
been  tendered  to  and  declined  by  the  plain- 
tiff. This  suit  was  dismissed  by  the  plain- 
tiff at  the  trial  term  and  has  never  been 
renewed.  After  the  service  of  the  summons 
of  garnishment,  the  check  was  again  pre- 
sented to  the  bank,,  with  the  entry  of  ac- 
ceptance in  full  settlement  rewritten  on  the 
back  of  the  check.  The  check  was  paid  in 
this  condition  on  November  16, 1910.    It  does 
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not  appear  when  tbe  above-mentioned  entry 
was  made  on  the  check.  After  the  check  was 
drawn  by  the  garnishee,  It  never  again  re- 
celyed  possession  of  It  until  it  was  returned 
by  the  bank  as  a  paid  voucher.  The  check 
was  finally  paid  by  the  bank  under  instruc- 
tion from  the  garnishee.  Titus,  the  garnish- 
ing creditor,  testified  that,  shortly  after  the 
garnishment  was  served,  he  stated  to  the  of- 
ficer of  the  garnishee  in  charge  of  Its  busi- 
ness that  the  purpose  of  the  garnishment 
was  to  impound  the  balance  of  $248.11  ow- 
ing by  the  garnishee  to  the  principal  de- 
fendant The  attorney  for  the  Tallahassee 
Saw  Mill  Company  testified  that,  In  Novem- 
ber after  the  garnishment  was  served,  an 
officer  of  that  company  came  Into  his  office 
and  asked  for  the  file  in  the  case  of  Talla- 
hassee Saw  Mill  Co.  V.  Klrby  Planing  Mill 
Co.,  that  the  file  was  delivered  to  this  ofil- 
cer,  and  the  attorney  supposed  the  check  was 
in  the  file  as  it  had  been  with  the  other 
papers  all. the  while.  At  that  time  this  offi- 
cer stated  to  the  attorney  that  he  would  not 
accept  the  check  in  full  settlement  It  does 
not  appear  from  the  evidence  just  what  day 
in  November  this  conversation  took  place,  but 
it  evidently  occurred  before  the  check  was 
paid  on  November  16th.  Upon  this  state 
of  fiicts  the  judge  directed  a  verdict  against 
the  garnishee,  and  it  excepted. 

[1,?]  1.  If,  at  the  time  of  the  service  of 
the  summons  of  garnishment,  the  garnishee 
was  Indebted  to  the  principal  defendant,  and 
if  payment  of  the  debt  to  tbe  garnishing 
creditor  would  result  in  no  injury  to  the 
garnishee,  by  subjecting  it  to  further  liabili- 
ty, the  direction  of  the  verdict  In  plaintiflTs 
favor  was  proper.  It  was  undisputed  that, 
at  the  time  of  the  service  of  the  summons  of 
garnishment,  the  garnishee  owed  the  prin- 
cipal defendant  $248.11.  It  is  insisted,  how- 
ever, that  because  the  garnishee  had  some 
two  years  before  given  a  check  to  its  creditor 
and  this  check  had  not  been  returned  at  the 
time  the  summons  was  served  but  was  still 
in  the  possession,  custody,  and  control  of  the 
creditor,  the  garnishee  was  not  bound  to 
countermand  the  chedc  or  Instruct  the  bank 
not  to  pay  it  but  could  successfully  defend 
by  showing  the  drawing  and  delivery  of  the 
check. 

The  plaintiff  In  error  relies  upon  the  cases 
of  Parker-Fain  Grocery  Co.  v.  Orr,  1  Ga. 
App.  628,  57  S.  B.  1074,  and  Watt-Harley- 
Holmes  Hardware  Co.  v.  Day,  1  Ga.  App. 
646,  57  S.  JSL  1033.  Without  undertaking  to 
discuss  all  of  the  propositions  announced  in 
the  opinions  In  these  two  cases,  it  is  suflQ- 
cient  to  say  that  neither  of  the  cases  is  upon 
its  fftcts  parallel  with  the  instant  case.  In 
the  case  first  cited  the  garnishee  had  prior 
to  the  service  of  garnishment  delivered  to  a 
third  person  a  stock  of  merchandise,  to  sell 
and  divide  the  proceeds  equitably  among  the 
samishee's  creditors.  An  agent  sold  the 
goods  and  delivered  checks  to  the  various 


creditors  in  payment  of  their  debts.  It  was 
held  that  the  agent  was  under  no  legal  duty 
to  countermand  the  payment  of  the  cheek  by 
the  bank  upon  which  they  were  drawn.  It  is 
apparent  that  this  case  is  entirely  different 
upon  its  facts  from  the  one  now  In  hand. 
The  agency  of  the  garnishee  had  terminated, 
and  the  fund  which  he  was  controlling  for 
the  benefit  of  creditors  had  been  deposited 
in  bank  and  checks  drawn  thereon  delivered 
to  the  creditors.  It  was  merely  held  that 
the  relation  of  the  agent  to  the  transaction 
was  such  that  he  could  not  be  compelled  to 
countermand  the  checks  for  the  benefit  of 
the  garnishing  creditor.  Some  of  the  lan- 
guage of  the  opinion  in  the  case  of  Watt-Har- 
ley-Holmes  Hdw.  Co.  v.  Day,  supra,  does 
furnish  at  least  colorable  ground  for  the  con- 
tention of  the  plaintiff  in  error,  but  it  was 
held,  under  the  facts  of  that  case,  that  the 
garnishee  was  liable;  it  appearing  that  the 
summons  of  garnishment  had  been  served  on 
the  sender  of  the  check  before  the  check 
had  left  the  post  ofiice  where  It  was  mailed 
and  at  a  time  when  the  sender  had  a  right 
to  withdraw  the  check  from  the  post  office. 
It  is  true  that  in  discussing  the  case  the 
Chief  Judge  said  that,  if  the  creditor  had 
requested  the  check  to  be  sent  by  mail, 
the  sender  of  the  check  could  not  have 
withdrawn  it,  and  the  title  to  the  check 
would  have  vested  In  the  payee  when  the 
check  was  mailed  according  to  his  Instruc- 
tions. Further  language  of  the  opinion  In- 
dicates that,  after  delivery  of  the  check  to 
the  payee,  the  debt  represented  by  the  check 
would  not  be  subject  to  garnishment  pro- 
cess. All  this,  however,  was  obiter,  and  upon 
further  refiectlon  we  are  not  prepared  to  hold 
that  there  are  no  circumstances  under  which 
a  debt  can  be  reached  by  process  of  garnish- 
ment merely  because  a  check  for  the  amount 
of  the  indebtedness  has  been  previously  de- 
livered to  the  creditor  but  has  neither  been 
collected  nor  accepted  by  the  creditor  in  pay- 
ment "Bank  checks  and  promissory  notes 
are  not  payment  until  themselves  paid.** 
Civil  Code,  §  4314.  Butler  v.  Banies,  8  Ga. 
App.  513,  69  S.  E.  923;  Holland  v.  Mutual 
Fertilizer  Co.,  8  Ga.  App.  714,  70  S.  E.  151. 

A  check  which  has  not  been  accepted  by 
the  drawee  and  which  does  not  describe  any 
particular  fund  or  use  words  of  transfer  of 
the  whole  or  any  part  of  any  amount  stand- 
ing to  the  credit  of  the  drawer  is  neither  a 
legal  nor  an  equitable  assignment  of  tbe  mon- 
ey standing  to  the  credit  of  the  drawer.  In 
such  a  case  the  payee  would  have  no  right  of 
action  against  the  drawee  until  after  accept- 
ance by  the  latter.  Revlere  v.  Cliambliss,  120 
Ga.  714,  48  S.  B.  122. 

The  check  delivered  by  the  garnishee  in 
the  present  case  not  having  been  accepted  as 
payment  and  not  constituting  an  assignment 
of  any  part  of  a  fund  standing  to  the  gar- 
nishee's credit  in  the  bank,  the  garnishee  was 
indebted  to  the  creditor  until  the  check  was 
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either  paid  or  accepted  as  payment  Neither 
had  been  done  at  the  time  of  the  service  of 
the  summons  of  garnishment.  The  garnishee 
answered  that  It  was  not  indebted,  and  the 
undisputed  evidence  showed  that  it  was  in- 
debted. Moreover,  the  evidence  not  only  fail- 
ed to  show  that  the  check  had  been  accepted 
as  payment  but  affirmatively  showed  that  the 
garnishee's  creditor  had  refused  to  accept 
the  check  at  all  upon  the  terms  which  It  was 
tendered.  The  condition  noted  upon  the 
check  was  stricken,  and,  in  this  altered 
state,  payment  of  the  check  was  refused  by 
the  bank.  Thereafter  suit  was  brought  by 
the  creditor  against  the  garnishee  for  the 
full  amount  claimed  to  be  due.  This  suit 
was  dismissed  at  the  trial  term,  but  it  was 
not  until  after  the  summons  of  garnishment 
was  served  that  the  creditor  indicated  its 
willingness  to  accept  the  check  in  full  pay- 
ment It  is  fairly  inferable  from  the  testi- 
mony of  Mr.  Luke,  who  was  of  counsel  for 
the  Tallahassee  Saw  Mill  Company,  that  the 
decision  of  that  company  to  accept  the  check 
in  full  settlement  was  not  reached  until 
after  the  summons  of  garnishment  had  been 
served.  We  are  referred  to  the  statement  of 
the  law  in  20  Cyc.  1008,  to  the  effect  tliat, 
where  a  check  is  made  payable  upon  a  con- 
dition, it  cannot  be  reached  by  garnishment 
process  prior  to  the  fulfillment  of  the  condi- 
tion. This  principle  has  no  application  here. 
The  citations  in  support  of  the  text  indicate 
its  meaning  to  be  merely  that  a  check  which 
is  not  due  absolutely,  but  upon  a  condition 
or  contingency,  is  not  to  be  regarded  as  evi- 
dence of  an  indebtedness  until  the  fulfillment 
of  the  condition  or  the  happening  of  the  con- 
tingency. See  Greenway  v.  Wilmarth,  12 
Mete.  (Mass.)  12;  Burke  v.  Whitcomb,  13  Vt 
421.  If  this  rule  has  any  application  at  all 
in  the  present  case,  it  operates  against  the 
contention  of  the  plaintiff  in  error,  because 
under  no  view  of  it  could  the  debt  due  by 
the  garnishee  be  regarded  as  satisfied  until 
the  check  had  been  accepted  by  its  creditor 
upon  the  condition  upon  which  it  was  deliv- 
ered. There  was  no  denial  by  the  garnishee 
that  it  owed  the  principal  defendant  at  least 
the  amount  of  $248.11,  and  the  only  issue 
between  these  parties  was  as  to  whether  the 
garnishee  owed  any  larger  amount 
Judgment  affirmed. 


(14  Ga.  App.  19) 

JACKSON  v.   STATE.     (No.   5,245.) 
(Court  of  Appeals  of  Georgia.     Nov.  25,  1913.) 

(Syllabus  by  the  Court.) 

Breach  of  the  Peace  (§  10*)  —  Criminal 
Law  (|§  763,  764*)— Question  for  Jury— 
Instructions. 

On  the  trial  of  one  indicted  for  using  op- 
probrioos  words,  it  is  for  the  jury  to  determine 
whether  under  all  the  facts  and  circumstances 
the  words  used  were  words  tending  to  cause  a 
breach  of  the  peace,  and  whether  there  was  prov- 
ocation   sufficient    to    excuse    their    use.       It 


was  therefore  error  to  instruct  the  Jury  tliat,  if 
they  should  find  that  the  defendant  used  the 
alleged  opprobrious  words,  they  would  be  au- 
thorized to  find  him  guilty. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  {  8 ;  Dec.  Dig.  §  10  ;♦ 
Criminal  Law.  Cent.  Dig.  |{  1731-1748,  1752. 
1768,  1770;    Dec.  Dig.  §J  763,  764.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Ira  Jackson  was  convicted  of  using  oppro- 
brious language  to  another,  and  brings  error. 
Reversed. 

J.  V.  Kelley,  of  Reidsvllle,  for  plaintiff  in 
error.  N.  J.  Norman,  SoL  Gen.,  of  Savannah, 
for  the  State. 


ROAN,  J.  The  defendant  was  indicted  un- 
der section  387  of  the  Penal  Code;  the  indict- 
ment charging  him  with  using  opprobrious 
language  to  and  of  another  and  in  his  pres- 
ence, without  provocation,  tending  to  a  breach 
of  the  peace.  On  his  trial  he  was  convicted, 
and,  the  court  overruling  his  motion  for  a 
new  trial,  he  assigns  error  thereon. 

The  main  ground  of  his  motion  was  that 
the  court  erred  in  instructing  the  jury  that 
if  they  should  find  that  the  defendant  used 
to  and  in  the  presence  of  Gordon  Youmans 
the  words  set  out  in  the  indictment,  to  wit, 
*'God  damn  you,  why  don't  you  get  out  of  the 
road?'  they  would  be  authorized  to  find  the 
defendant  guilty;  the  error  alleged  being 
that  the  instruction  negatived  the  right  of 
the  jury  to  find  whether  the  language  used 
tended  to  a  breach  of  the  peace,  and  that  it 
was  in  effect  an  instruction  that,  if  the  de- 
fendant used  this  language,  they  should  find 
him  guilty,  even  though  the  facts  and  cir- 
cumstances failed  to  show  that  it  tended  to  a 
breach  of  the  peace. 

We  think  the  exception  to  the  charge  is 
well  taken.  Nowhere  else  in  the  charge  is 
there  any  other  or  different  instruction  to 
the  Jury  on  this  point;  and  as  the  law  ex- 
pressly leaves  to  the  determination  of  the 
jury  tJie  question  whether  the  alleged  oppro- 
brious words  were  likely  to  cause  a  breach  of 
the  peace,  and  as  the  court's  instruction  in 
efifect  took  that  question  from  the  jury,  the 
instruction  complained  of  was  erroneous,  and 
for  this  reason  the  case  must  be  sent  back 
for  a  new  trial.  Fish  v.  State,  124  Ga.  416, 
62  S.  B.  737;  Hanson  ▼.  State,  114  Ga.  104^ 
39  S.  E.  942. 

Judgment  reversed. 

(14  Ga.  App.  49) 

GASKINS  v.  KNIGHT.     (No.  6,131.) 
(Court  of  Appeals  of  Georgia.    Nov.  25.  1913.) 

(8yUabu9  by  the  Court.) 

Ebbob  Not  Appbabino. 

No  error  of  law  was  committed  In  the  trial, 
the  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  trial.  Upon  the  only  proposition  of  law 
involved,  the  decision  is  controlled  by  the  rul- 
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ing  of  the  Snpreme  Court  in  Rowe  ▼.  Spencer, 
140  6a.  54a  79  S.  E.  144. 

Error  from  City  Court  of  Nashville;  J.  G. 
Granford,  Judge. 

Action  between  J.  S.  Gaskins  and  €^. 
Knight  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

J.  W.  Powell,  of  Madisonville,  Ky.,  and 
Lovett  &  Murray,  of  NashviUe,  for  plaintiff 
in  error.  Knight,  Chastain  &  Gaskins,  of 
Nashville,  for  defendant  in  error. 

BUSSELL^  a  J.    Judgment  affirmed. 

a4  Ga.  App.  47) 

WARE  V.  CHASON.     (No.  5,095.) 
(Coart  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllahus  ly  the  Court.) 
1  Sales   ({  201*)— Tbansfeb  of  Titlb— Ds- 

UVEB  TO   CaBRIEB. 

Under  the  ruling  in  Erwin  v.  Harris,  87 
6a.  333  (2),  13  S.  E.  513,  delivery  of  a  shipment 
to  a  carrier,  with  a  bill  of  lading  to  the  order 
of  the  shipper,  attached  to  a  draft,  does  not  con- 
Btitnte  delivery  to  the  consignee,  but  the  car- 
rier is  an  agent  of  the  shipper,  and  title  does 
not  pass  to  the  would-be  purchaser.  See,  also, 
Moss  V.  Sell,  8  Ga.  App.  588,  70  S.  E.  IS. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §i  529-541 ;    Dec.  Dig.  |  201.*] 

2.  Saues  (S  177*)— Contbact— Pbbfobmancb— 
Rights  of  Buyeb. 

One  who  purchases  personal  property  pre- 
iumably  upon  his  personal  credit  and  financial 
standing,  and  not  as  a  cash  transaction,  is  not 
bound  to  accept  the  property  when  shipped  with 
a  draft   attached  to  the  bill  of  lading. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.   iS   445-450;    Dec  Dig.  |  177.  ♦] 

S.  NONSXTIT  Appboved. 

Under  the  pleadings  and  testimony  ad- 
duced in  behalf  of  the  plaintiff,  the  court  did 
not  err  in  awarding  a  nonsnit 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  P.  G.  Ware,  for  use,  etc.,  against 
J.  D.  Chason.  Judgment  for  defendant,  and 
plaintill  brings  error.    Affirmed. 

Bush  &  Stapleton,  of  Colquitt,  for  plain- 
tiff in  error.  T.  S.  Hawes  and  Erie  M.  Don- 
alson,  both  of  Bainbridge,  for  defendant  in 
error. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(14  Ga.  App.  6) 

PEEPLES  V.  FELTON.    (No.  6,101.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1013.) 

(8yUahu9  ly  the  Court.) 

t  Tbovsb  and  Convebsion  (§  68*)— Vebdiot 
— Responsivbness  to  Evidence. 

In  a  trover  case  a  money  verdict  is  not 
warranted  where  the  value  of  the  property  al- 
leged to  have  been  converted  does  not  appear 
from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  304-307;  Dec.  Dig. 
J  68. •! 


2.  Tboveb  and  Convebsion  (|  07*)— Instbuo- 

TIONS— FOBM  OF  VeBDICT. 

It  was  error  for  the  coart  to  charge,  '*If 
vou  ind  for  the  plaintiff,  your  verdict  will  be, 
'We,  the  jury,  find  for  the  plaintifT  so  many 
dollars  and  cents,  and  so  sauch  hire.** 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |S.20S^-303;  Dec.  Dig. 
I  67.*J 

Error  ftom  City  Court  of  Nashville ;  Nash- 
viUe, Judga 

Action  by  Love  Felton  against  T.  M.  Pee- 
ples.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Knight,  Chastain  &  Gaskins,  of  Nashville, 
for  plaintiff  in  error.  Hendricks  &  Hen- 
dricks, of  Nashville,  for  defendant  in  error. 

BOAN,  J.  This  was  an  action  of  trover, 
brought  by  Love  Felton  against  T.  M.  Peo- 
ples to  recover  a  load  of  shingle  machinery, 
described  in  the  petition,  and  alleged  to  be  of 
the  value  of  $1,700.  The  plaintiff  testified 
that  this  property  had  been  delivered  to 
the  defendant  for  use  by  him  in  the  firm  of 
Felton  &  Peoples,  a  former  partnership  com- 
posed of  plaintiff  and  defendant;  that  the 
title  to  the  property  was  in  the  plaintiff; 
and  that  defendant  had  converted  the. prop- 
erty to  his  own  use  wrongfully,  and  failed 
and  refused  to  deliver  it  to  plaintiff  on  Ms 
demand.  The  defendant  contended  that  on 
the  formation  of  the  partnership  of  Felton  & 
Peeples  the  plaintiff  put  this  property  into 
the  firm  as  a  part  of  the  assets  thereof,  and 
It  became  firm  property ;  that  the  firm  owed 
many  debts  that  were  unpaid,  and  the  prop- 
erty should  not  now  be  recovered  by  the  plain- 
tiff as  his  individual  property  and  enjoyed 
by  him  free  from  the  obligation  of  these 
debts.  The  jury  rendered  a  verdict  for  the 
plaintiff  for  $750,  and  $25  per  month  rental 
from  March  1,  1911.  A  motion  for  a  new 
trial  was  made  by  the  defendant  on  the  usu- 
al general  grounds,  and  upon  the  additional 
grounds:  (1)  That  the  following  charge  of 
the  court  was  prejudicial  to  the  movant's 
case,  "and  tended  to  prevent  the  Jury  from 
having  the  right  to  pass  upon  both  ques- 
tions of  the  case,  i.  e.,  as  to  whom  the  prop- 
erty in  question  belonged,  and  whether  or 
not  movant  was  liable  for  hire,"  to  wit:  "If 
you  find  for  the  plaintiff,  your  verdict  will 
be,  *We,  the  Jury,  find  in  favor  of  the  plain- 
tiff for  so  many  dollars  and  cents,'  and  so 
much  for  hire;  and,  if  not,  'We,  the  Jury, 
find  in  favor  of  the  defendant"*  And  (2)  that 
the  court  throughout  its  charge  instructed 
the  jury  that  they  could  find  the  market  val- 
ue of  the  property  for  the  plaintiff,  if  they 
found  for  the  plaintiff,  to  wit,  "If  you  think 
the  plaintiff  is  entitled  to  recover,  he  would 
be  entitled  to  recover  the  market  value  of  the 
property  and  hire." 

[11  Upon  an  examination  of  the  evidence, 
we  hold  that  the  ground  that  the  verdict  is 
contrary  to  evidence,  and  without  evidence 
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to  sapport  It,  l8  wen  taken,  for  nowhere  In 
the  evidence  does  It  appear  what  the  market 
value  of  this  property  was  at  the  time  of  the 
alleged  conversion,  or  at  any  time  ftom  the 
alleged  conversion  up  to  the  time  of  the 
triaL  As  it  seems  from  the  record  that  the 
plaintiir  elected  to  take  a  money  verdict,  and 
there  bdng  no  evidence  in  the  record  as  to 
the  valne  of  the  property,  except  the  defend- 
ant's testimony  that  it  was  not  worth  $500, 
the  verdict  is  not  warranted  by  the  evidence. 
The  plaintiff  testified  that  he  had  alleged 
in  his  pleadings  that  the  property  was  worth 
$1,700,  but  nowhere  in  his  testimony  did  he 
state  what  it  was  worth.  One  of  three  ver- 
dicts can  be  rendered  for  the  plaintiff  where 
he  prevails  in  an  action  of  trover.  Upon  his 
election  he  may  have  a  verdict  for  the  prop- 
erty sued  for  itself,  or  for  the  highest  proved 
value  of  the  property  at  the  time  of  its  con- 
version, with  hire,  or  for  the  highest  proved 
value  of  the  property  at  any  time  between 
the  conversion  and  the  trial,  without  inter- 
est or  hire. 

[2]  The  exception  to  the  instruction,  "If 
you  find  for  the  plaintiff,  your  verdict  will 
be,  *We,  the  Jury,  find  for  the  plalntilT  so 
many  dollars  and  cents,  and  so  much  hire," 
seems  to  have  been  well  taken.  The  instruc- 
tion should  have  been  qualified  by  charging 
that  if  the  Jury  found  for  the  plaintiff  their 
verdict  should  be  for  so  many  dollars  and 
cents,  as  the  evidence  might  authorize  them 
to  find  as  the  value  of  the  property  at  the 
time  of  conversion,  and  so  much  for  hire. 
And  if  the  Judge  Intended  to  submit  jx>  the 
Jury  their  right  to  find  a  verdict  for  the 
plaintiff  based  on  the  value  of  the  property 
as  shown  by  the  evidence  from  the  time  of 
the  conversion  up  to  the  time  of  the  trial, 
then  hire  or  interest  should  have  been  elim- 
inated from  his  charge. 

Judgment  reversed. 

(14  Ga.  App.  17) 

SMITH  v.    STATE.     (No.  5,243.) 
(CJourt  of  Appeals  of  Georgia.     Nov.  26,  1013.) 

(Syllahus  by  the  Oouri.) 

1.  Criminal  Law  (J  465*)— Opinion  of  Wit- 
ness—Facts ON  Which  Based. 

While  a  witness  may  sometimeB  state  his 
inference  in  connection  with  the  facts  on  which 
it  is  based,  thongh  unable  to  give  the  facts  so 
fully  and  accurately  as  to  put  the  jury  complete- 
ly in  his  place  and  enable  them  equally  well  to 
draw  the  inference,  still  in  the  present  case 
the  objection  to  the  opinion  of  a  witness  should 
have  been  sustained,  because  of  the  absence  of 
sufficient  preliminary  data  to  have  authorized 
the  conclusion  drawn  by  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.    §  1057;    Dec.  Dig.  |  465.*] 

2.  Labcent  (§§  13,  65*)— Sufficiency  of  Evi- 
dence—Consent  OF  Pbosecutob. 

The  evidence  did  not  authorize  the  verdict 
finding  the  accused  guilty  of  the  offense  of  sim- 
ple larceny.  Proof  of  the  taking  of  cotton  seed 
of  a  landlord,  with  the  consent  and  in  the  pres- 
ence of  his  agent  intrusted  with  its  custody. 


will  not  support  a  conviction  npon  the  charge 
of  simple  larceny. 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {§  32,  33,  152,  164,  165,  167-169; 
Dec  Dig.  §{  18,  55.*] 

Error  from  City  Court  of  Louisville ;  W.  L. 
PhilUps,  Judge. 

GriflOn  Smith  was  convicted  of  simple  lar- 
ceny, and  brings  error.    Reversed. 

Price  &  Price,  of  Louisville,  for  plaintiff  in 
error.  J.  R.  Phillips,  Sol.,  of  Louisville,  for 
the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  simple  larceny ;  it  being 
alleged  that  he  had  stolen  certain  cotton  seed. 

[1]  The  prosecutor,  V?l  A.  Stone,  was  per- 
mitted to  testify  over  objection:  '*My  opin- 
ion is  that  if  Jim  Christian,  my  cropper,  had 
used  all  the  15  bales  of  cotton  seed  I  let  him 
have  to  use,  under  his  crop,  he  would  have 
made  a  good  deal  more  than  he  did  make. 
My  opinion  is  that,  if  he  had  used  all  the  15 
bales  of  cotton  seed  under  his  crop,  he  would 
have  made  seven  or  eight  bales  of  cotton  and 
about  ten  bushels  of  corn  per  acre."  We 
think  the  objection  that  this  was  a  matter  to 
be  determined  by  the  Jury  after  a  statement 
of  all  the  facts  by  the  witnesses  should  have 
been  sustained.  It  is  true  that  in  Taylor  v. 
State,  135  6a.  622  (6),  70  S.  E.  237,  it  was 
held  that  a  witness  who  cannot  adequately 
state  or  recite  the  facts  so  fully  and  accurate- 
ly as  to  put  the  Jury  completely  in  the  place 
of  the  witness  and  enable  them  equally  well 
to  draw  the  inference  may  sometimes  give 
his  Inference  In  connection  with  the  facts  up- 
on which  it  is  predicated;  but  in  the  pres- 
ent case  the  witness  stated  sufficient  facts 
to  put  the  Jury  completely  in  his  place,  and  it 
was  for  them,  and  not  for  the  witness,  to 
draw  the  inference  as  to  how  much  cotton 
would  probably  have  been  made  on  "good  red 
land,"  or  sandy  land,  well  worked,  in  the 
year  1912,  which  year  as  a  matter  of  general 
knowledge,  as  well  as  from  the  testimony  of 
the  witness,  is  known  to  have  been  a  very 
bad  farming  year.  However,  we  would  not 
on  account  of  this  ruling  alone  reverse  the 
judgment  refusing  a  new  trial. 

[2]  2.  The  defendant  is  entitled  to  a  new 
trial  because  the  testimony  fails  to  show  his 
guilt  of  the  offense  with  which  he  stands 
charged.  In  order  to  show  guilt,  the  testi- 
mony of  Jim  Christian,  apparently  an  ac- 
complice, is  absolutely  necessary.  It  is  un- 
disputed that  Christian  was  a  cropper  of  the 
prosecutor,  his  landlord,  and  that  the  seed 
which  was  stolen  had  been  placed  by  the  pros- 
ecutor, Mr.  Stone,  in  the  custody  of  Chris- 
tian for  safe-keeping  and  to  be  used  for 
Stone's  benefit  in  planting  and  manuring  the 
crop  for  the  year  1913.  According  to  the  tes- 
timony of  the  accomplice,  he,  as  Mr.  Stone's 
cropper  and  agent,  consented  to  the  taking  of 
the  seed  and  its  removal  by  the  defendant's 
one-horse  wagon,  in  consideration  of  a  half 
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of  the  proceeds  of  t]>e  sale  of  the  seed,  which 
was  afterwards  paid  to  him.  Clearly  Jim 
Christian  was  guilty  of  the  greater  offense  of 
larceny  after  trust,  and  not  of  the  lesser  of- 
fense of  simple  larceny.  Basley  v.  State, 
10  Ga.  App.  470,  73  S.  B.  624.  Under  the  rul- 
ings of  the  Supreme  Ck)urt  In  Bishop  v.  State, 
118  Ga.  799,  45  S.  B.  614,  the  defendant  l(i 
this  case,  if  he  actually  participated  in  the 
offense,  is  likewise  guilty  of  larceny  after 
trust  See,  also,  Springer  v.  State,  102  Ga. 
451,  30  S.  B.  971;  Minor  v.  State,  68  Oa.  551. 
If  the  witness  Jim  Christian  himself  stole 
Stone's  cotton  seed,  and  the  defendant  re- 
ceived them  from  Christian  with  the  knowl- 
edge that  they  were  stolen,  he  would  be  guilty 
of  the  statutory  offense  of  receiving  stolen 
goods ;  but  in  no  view  of  the  case  can  he  be 
guilty  of  the  offense  of  simple  larceny,  for 
simple  larceny  In  its  very  nature  implies  that 
the  taking  was  without  the  khowledge  of  the 
owner,  while  here  we  have  a  case  of  a  taking 
in  which  the  owner  had,  through  his  agent, 
constructive  knowledge  of  the  taking;  and, 
if  the  agent  had  had  authority  to  permit  the 
seed  to  be  taken,  the  defendant  would  have 
been  guilty  of  no  offense.  And  since  the 
agent  did  not  have  such  authority  and  con- 
verted them  to  his  own  use  in  fraud  of  his 
landlord,  the  owner  and  bailor,  the  agent  of 
larceny  after  trust,  and  his  coprincipal  should 
not  escape  with  a  lighter  penalty.  See,  also, 
in  this  connection,  Pittman  v.  State,  13  Ga. 

App. ,  79  S.  E.  915. 

Judgment  reversed. 

a^  Oa.  App.  43) 

WBSTEBN  UNION  TBLBGRAPH  CO  v. 

WATSON. 

WATSON  v.  WESTERN  UNION  TELE- 
GRAPH CO. 
(Nos.  6,079,  5,080.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllabus  by  the  Court,) 

1.  Teijegbam—Damaoes— Penalty. 

The  plaintiff  was  entitled  to  recover  the  pen- 
alty allowed  by  law  for  the  telegraph  company's 
failure  to  promptly  transmit  and  deliver  the 
message,  but  the  damages  are  too  remote  and 
speculative  to  authorize  the  recovery  which  was 
awarded.  The  alleged  agreement  was  too  vague 
and  indefinite  in  its  terms  to  constitute  a  con- 
tract, even  it  the  authority  of  the  alleged  agent 
of  the  railroad  company  was  conceded. 

2.  Teijsgraphs  and  Telephones  (ft  53*)— Ao- 

nON  FOR  DAMAGEE^—BUBDE^'  OF  PROOF. 

The  court  erred  in  overruling  the  motion  for 
a  new  trial.  The  case  is  controlled  by  the  ruling 
of  this  court  in  Bashinsky  v.  W.  U.  Telegraph 
Co.,  1  Ga.  App.  761,  58  S.  E.  91 ;  and  the  rul- 
ings of  the  Supreme  Court  in  Clay  v.  W.  U.  Tele- 
graph Co.,81  Ga.  285,  6  S.  E.  813,  12  Am.  St. 
Rep.  316,  Western  Union  Telegraph  Co.  v.  Wat- 
son, 94  Ga.  202,  21  S.  E.  457,  47  Am.  St  Rep. 
151,  and  Wilson  v.  W.  XJ.  Telegraph  Co.,  124  Ga. 
131,  52  S.  E.  153.  Where,  in  an  action  brought 
against  a  telegraph  company  b^  the  addressee 
of  a  message,  a  breach  of  duty  is  alleged,  com- 
pensatory damages  cannot  be  recovered  unless 
the  facts  show  an  injury  proximately  resulting 
from  the  tortious  act.     Tne  plaintiff  failed  to 


show  that  the  proj^osal  to  contract  was  made  by 
an  agent  of  the  railroad  company,  authorized  to 
make  the  contract  in  behalf  of  that  company; 
and  for  that  reason  it  is  not  certain  that  a  con-, 
tract  would  have  resulted,  even  if  the  message 
had  been  delivered  in  time  and  the  plaintiff  had 
acted  promptly  upon  the  information  which  it 
was  intended  to  convey. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Di«r.  {  33;  Dec  Dig.  t 
63.*] 

3.  Pleading  (§  362*)— Amendment— Strik- 
ing. 

The  amendment  offered  by  the  plaintiff 
merely  amplified  the  statement  as  to  the  basis  of 
the  cause  of  action,  and  no  portion  of  it  was 
subject  ot  be  stricken.  Columbus  v.  Anglin,  120 
Ga.  786,  48  S.  E.  318. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  1147-1155 ;  Dec.  Dig.  §  362.*J 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  B.  D.  Watson  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings'  error, 
while  plaintiff  files  a  cross-bill  of  exceptions. 
Judgment  reversed  on  both  bills  of  excep- 
tions. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  and  Noel  P.  Park,  of  Greensboro, 
for  plaintiff  in  error.  Lewis,  Davison  & 
Lewis,  of  Greensboro,  for  defendant  in  error. 

RUSSELL,  C  J.  Judgment  on  main  hiU 
of  exceptions  reversed.  Judgment  on  cross-, 
bill  of  exceptions  reversed. 

(14  Qa.  App.  7) 

STATON  V.  EXCHANGE  BANK  OF  ROME. 

(No.  5,111.) 

((>>urt  of  Appeals  of  (}^rgia.    Nov.  26,  19131) 

(Syllahu*  hy  the  Court,) 

1.  Bill  of  Exceptions— Dismissal. 

The  motion  to  dismiss  the  bill  of  exceptions 
is  without  merit. 

2.  JUSTICKS  OF  THE  PEACE  (fS  159,  166*)— AP- 
PEAL Bond— Filing  —  Presumption  —  Dis- 
missal OF  Appeal. 

There  being  no  affirmative  proof  that  the 
appeal  was  filed  within  the  time  allowed  by  law, 
the  superior  court  erred  in  overruling  the  mo- 
tion to  dismiss  the  appeal.  It  appears  from 
the  appeal  bond  that  it  was  executed  within 
four  days  from  the  trial  and  it  appears  that  the 
bond  was  approved;  but  it  does  not  appear 
that  it  was  approved  within  the  time  allowea  by 
law.  Parol  evidence  would  have  been  admis- 
sible as  affirmative  proof  that  the  bond  was 
in  fact  filed  in  the  justice's  court  within  the 
time  allowed  (Norrell  v.  Morrison,  99  Ga.  319, 
25  S.  E.  7(X);  Huzza  v.  Clark,  102  Ga.  579, 
27  S.  E.  677 :  Southern  Ry.  Co.  v.  Empire  Co., 
120  Ga.  45,  47  S.  E.  542) ;  but  in  the  absence 
of  any  proof  upon  the  subject,  no  presumption 
that  the  appeal  was  in  fact  timely  filed  arises 
from  the  recital  as  to  the  date  of  execution 
of  the  bond.  The  execution  of  a  paper  and  its 
filing  are  not  necessarily  synchronous  or  con- 
temporaneous. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §8  544,  550-578.  638-646 ; 
Dec.  Dig.  S§  159,  166.*] 

3.  Rulings  Unnbcessaby. 

The  foregoing  ruling  renders  a  decision  up- 
on the  other  points  presented  unnecessary. 
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Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  between  J.  A.  Staton  and  the  Ex- 
change Bank  of  Rome.  From  the  judgment, 
Staton  brings  error.    Reversed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  in 
error.  Lipscomb,  Wllllngham  &  Wright  and 
Nathan  Harris,  all  of  Rome,  for  defendant  In 
error. 

RUSSELL,  C.  J.    Judgment  reyersed. 

(14  Gb.  App.  8) 
MIDLAND  CITY  HOTEL  CO.  v.  ALEX- 
ANDER.    (No.  5,119.) 
(Court  of  Appeals  of  Georgia.    Nov.  26,  1913.) 

(SyUahua  hy  the  Court.) 

Contracts  (§  316*)— Cobporations  (§  84*)— 
Subscription  to  Stock— Change  of  Char- 
ter—Knowledqb  AND  Assent  of  Sub- 
scriber. 

The  plaintiff  having  failed  to  show  either 
assent  or  acquiescence  on  the  part  of  the  de- 
fendant as  to  the  change  in  the  charter,  which 
varied  his  original  contract  of  subscription  to 
the  capital  stock  of  the  corporation,  the  trial 
judge  did  not  err  in  awarding  a  nonsuit  Knowl- 
edge is  essential  as  a  basis  for  assent,  and  it  will 
not  be  held  that  one  has  waived  a  violation  of 
his  right  when  he  has  no  knowledge  that  it  has 
been  violated.  The  decision  in  this  case  is  con- 
trolled by  the  ruling  of  this  court  in  Midland 
City  Hotel  Co.  v.  Gibson,  11  Ga.  App.  829,  76 
S.  E.  600. 
[Ed.    Note.— For  other  cases,   see  Contracts, 


£}rror  from  City  Court  of  Macon;  Robt 
Uodges,  Judge. 

Action  by  the  Midland  City  Hotel  Company 
against  G.  F.  Alexander.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  in  error.  Walter  Defore, 
of  Macon,  for  defendant  in  error. 

RUSSELL,  a  J.    Judgment  affirmed. 

a4  Ga.  App.  13) 
UOZAB  et  aL  v.  ROSENHEIM  SHOE  CO. 

(No.  5,143.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllabus  hy  the  Court,) 

1.  CORPOBATIONS  (§§  341,  351  ♦)— LIABILITY  OP 
InCORPORATOKS— KiGIlTS  OF  CREDITORS— EQ- 
UITABLE Proceedings. 

Under  the  former  decision  in  this  case,  one 
creditor  might  proceed  against  the  incorpora- 
tors to  compel  them  to  make  good  the  capital 
stock  (10  Ga.  App.  582,  73  S.  E.  953) ;  and  the 
mere  fact  that  at  the  time  the  creditor  contract- 
ed he  knew  that  the  minimum  capital  stock  bad 
not  been  paid  in  would  not  operate  as  an  estop- 
pel. However,  under  the  decision  in  Hill  v. 
Jackson  Stores,  137  Ga.  174,  73  S.  E.  13.  since 
there  are  other  creditors,  an  equitable  proceeding 
would  be  necessary  to  impound  the  fund  for 
equitable  distribution. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  1479-1484,  1492,  1493 ;  Dec  Dig. 
§8  341,  351.*] 


2.  Partnership  (t  42*)~LiABiLTrT  of  Incos- 

P0RAT0R&— RiOEtTS  OT  CREDITORS— ESTOPPEL. 

By  amendment  the  present  suit  has  been 
changed  from  a  6uit  under  section  2220  of  the 
Civil  Code  of  1910  to  a  suit  against  the  incorpo- 
rators as  copartners.  This  suit  cannot  be  main- 
tained by  a  creditor  who  contracted  with  the 
corporation  as  such.  In  such  a  case  both  the 
plamtiff  and  the  defendant  are  estopped  to  deny 
the  existence  of  the  corporation.  '  Knowledge  by 
the  creditor  that  the  corporation  was  not  legal- 
ly organized  would  not  estop  him  from  proceed- 
ing under  section  2220  of  the  Code,  but  would 
estop  him  from  proceeding  against  the  subscrib- 
ers as  partners.  1  Cook  on  Corp.  {  233;  Civil 
Code  1910,  S  2226.  Moreover,  under  section 
2220,  all  subscribers  to  the  capital  stock  are 
liable,  where  as  a  mere  subscriber  would  proba- 
bly not  be  liable  as  a  partner  unless  he  partic- 
ipated in  the  conduct  of  the  business.  It  fol- 
lows that  in  the  pending  action  a  verdict  in  fa- 
vor of  the  plaintiff  was  not  authorized,  and  a 
new  trial  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  57^  Dec  Dig.  §  42.*] 

Error  from  City  Court  of  Eastman ;  J.  A. 
Neese,  Judge. 

Action  by  the  Rosenheim  Shoe  Company 
against  C.  M.  Bozar  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

W.  L.  &  Warren  Grlce,  of  Hawkinsville, 
and  W.  M.  Clements  and  Wooten  &  Griffin, 
all  of  Eastman,  for  plaintiffs  in  error.  Harde- 
man, Jones,  Park  &  Johnston  and  Mallary  4s 
Wimberly,  all  of  Macon,  for  defendant  in 
error. 

BUSSELL,  C.  J.    Judgment  reversed. 


(14  Ga.  App.  20> 
KELLY  T.  STATE.    (No.  5,249.) 
(Coort  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(SyUahua  hy  the  Court.) 

L  JuBT    (S    67*)— Summoning— Competency 
OF  Sheriff. 

It  is  not  a  good  ground  to  challenge  the  ar- 
ray of  a  petit  jury  that  a  hrother  of  the  sheriflP 
who  summoned  the  jury  instituted  the  prosecu* 
tion  after  the  jury  was  summoned. 

LEd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §f  291-^02,  300 ;    Dec.  Dig.  §  67.»] 

2.  Jury    (S    T2*)— Summoning— Number    iif 
Panel. 

The  act  creating  the  city  court  of  Bain- 
bridge  provides  that  all  laws  in  reference  to  the 
drawing,  summoning,  and  impaneling  of  trav- 
erse jurors  in  the  superior  courts  shall  apply 
to  the  city  court,  except  that  the  number  of  ju- 
rors drawn  shall  be  18,  instead  of  36,  and  con- 
fers upon  the  judge  of  the  city  court  the  same 
power  to  summon  jurors  as  is  possessed  by  the 
judges  of  the  superior  courts.  Acts  1900,  p.  110, 
§§  25,  26.  In  reference  to  superior  courts  the 
statute  provides  that  36  jurors  shall  be  drawn  to 
try  civil  cases  and  misdemeanors,  and  48  jurors 
to  try  felonies.  Penal  Code  1910,  §§  856,  862. 
If  some  of  the  jurors  drawn  are  engaged  in  the 
consideration  of  a  case,  so  that  a  full  panel  can- 
not be  furnished,  the  judge  has  power  to  sum- 
mon additional  jurors,  and  may  either  draw 
their  names  from  the  jury  box,  or  direct  the 
sheriff  to  summon  tales  jurors.  Penal  Code 
1910,  S  863.  The  number  of  jurors  to  be  sum- 
moned rests  in  the  discretion  of  the  trial  court, 
which  will  not  be  controlled,  unless  abused.    Ca- 
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son  V.  SUte,  134  Ga.  768,  68  S.  E.  554.  If,  when 
the  regular  panel  of  jurors  is  drawn,  the  judge 
anticipates  that  additional  jurors  will  be  needed, 
he  may  draw  and  have  them  summoned  with 
the  regular  panel.  The  provisions  of  the  Code 
in  reference  to  the  number  of  jurors  to  be  drawn 
are  merely  directors.  It  follows  that  if,  when 
jurors  are  drawn  for  the  city  court  of  Bain- 
bridge,  the  judge  anticipates  that  a  larger  num- 
ber than  the  regular  panel  of  18  jurors  will  be 
needed,  he  may  draw  and  summon  such  number 
as  in  the  exercise  of  a  sound  discretion  he  deems 
necessaiT.  One  accused  of  crime  in  that  court 
has  a  right  to  demand  a  panel  of  18  qualified 
jurors;  and  if  such  a  panel  be  put  upon  him, 
he  cannot  challenge  the  array  on  the  ground 
that  it  was  made  up  from  a  larger  number  of 
jurors  regularly  drawn  and  summoned  by  the 
dty  court  judge. 

[Ed.  Nole.— For  other  cases,  see  Juiy,  Cent 
Dig.  U  333-347;    Dec  Dig.  t  72.*] 

3.  Criminal  Law  (§  741*)— Question  fob  Ju- 
BT— Credibility  of  Witnesses. 

The  accused  was  tried  for  pointing  a  gun 
at  another.  One  witness  (a  bystander)  testified 
positively  that  he  saw  the  accused  point  the  gun 
at  the  person  named  in  the  accusation.  The 
fact  that  this  person  was  unable  to  swear  that 
the  accused  did  not  point  the  gun  at  him  did  not 
demand  an  acquittal  The  question  was  one 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  §{  1138,  1221, 1705,  1713, 1716, 
1717.  1727,  1728 ;    Dec  Dig.  {  741.*] 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

W.  H.  Kelly  was  convicted  of  pointing  a 
gun  at  another,  and  brings  error.    Affirmed. 

G.  G.  Bower  and  W.  M.  Harrell,  both  of 
Balnbridge,  for  plaintiff  in  error.  M.  E. 
ONeal,  SoL,  of  Balnbridge,  for  the  State. 

PER  CURIAM.    Judgment  aliirmed. 


(14  Qa.  App.  29) 

ROWELIi  V.  SOUTHERN  RY.  00. 
(No.  5,096.) 

(Court  of  Appeals  of  Georgia.    Not.  25,  1913.) 

(Syllabus  by  the  Court.) 

CsBnosABi  (S  43*)— Bond— Sufficiency. 

In  the  superior  court  a  motion  to  dismiss 
the  certiorari  was  made  on  the  ground  that  no 
bond  had  been  given  as  required  by  law,  it  be- 
ing contended  that  the  bond  given,  which  stat- 
ed that  it  was  "for  the  eventual  condemnation 
and  all  future  costs,'*  was  vitiated  by  the  omis- 
sion of  the  word  "money"  after  the  word  "con- 
demnation," and  that  the  obligation  as  it  stood 
was  merely  to  pay  the  costs  that  might  accrue. 
This  motion  was  properly  overruled.  It  is  evi- 
dent that  the  omission  was  a  mere  clerical  er- 
ror. The  intention  of  the  parties  signing  the 
bond  could  not  have  been  other  than  to  hold 
themselves  liable  for  the  eventual  condemnation 
money  and  all  costs.  It  was  a  suit  for  mon- 
ey, and  nothing  else,  and  the  condemnation,  if 
any,  must  have  been  for  money,  and  nothing 
else. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  f I  74,  80,  91-97 ;   Dec.  Dig.  f  43.*] 

Error  from  Superior  Court,  Bleckley  Coun- 
ty;  H.  A.  Mathews,  Judge. 

Action  between  Mrs.  C.  A.  Rowell,  by  next 
friend,  and  the  Southern  Railway  (Company. 
Judgment  for  defendant,  and  plaintiff  brings 


error.  A  motion  to  dismiss  a  certiorari  was 
oyerruled  by  the  superior  court,  and  the  par- 
ty first  named  brings  error.    Affirmed, 

H.  F.  Lawson,  of  Hawkinsville,  for  plain- 
tiff in  error.  Eschol  Graham,  of  McRae^  for 
defendant  in  error. 

ROAN,  J.    Judgment  affirmed. 

(13  Ga.  App.  796) 
DEAN  T.  DBAN.     (No.  5,088.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllabus  5y  the  Court.) 

WiTNESSBs  (S  146*)— Competency— Intebest— 
Tbansagtions  with  Decedent. 

By  the  express  terms  of  the  statute,  sec- 
tion 5858  of  the  Civil  Code  is  to  be  strictly 
construed,  and  no  exceptions  to  the  competency 
of  witnesses  are  to  be  allowed,  save  such  as  are 
set  forth  in  that  section.  Civil  Code,  S  5859. 
Paragraph  4  of  section  5858  provides  that  "a 
person  interested  in  the  result  of  the  suit'*  is 
not  competent  to  testify  "if  as  a  party  to  the 
cause  he  would  for  any  cause  be  incompetent" 
The  interest  referred  to  in  this  paragraph  is  a 
legal  or  pecuniary  interest  in  the  result  of  the 
suit  Mere  personal  interest,  such  as  that  en- 
tertained by  a  near  relatiye  of  the  party,  does 
not  disqualify  the  witness.  Blount  ▼.  Beall,  95 
Ga.  182  (2).  22  S.  E.  52 ;  Jackson  v.  Gallagher, 
128  Ga.  321,  a),  57  S.  B.  750.  See,  also,  Hall 
V.  Hilley,  139  Ga.  13,  76  S.  E.  566.  It  follows 
that,  in  a  suit  brought  by  an  administrator  for 
the  recovery  of  property  in  the  possession  of  the 
defendant,  the  wife  of  the  defendant  is  not  in- 
competent to  testify  to  an  alleged  transaction 
between  the  defendant  and  the  decedent,  by  the 
terms  off  which  the  defendant  acquired  title  to 
the  property  in  dispute. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  644-649;    Dec.  Dig.  {  146.*] 

Error  from  City  CJourt  of  Balnbridge ;  H. 
B.  Spooner,  Judge. 

Action  by  John  Dean,  administrator, 
against  George  Dean.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Harrell  &  Wilson,  of  Balnbridge,  for  plain- 
tiff in  error.  Will  H.  Krause  and  J.  H.  Gil- 
pin, both  of  Balnbridge,  for  defendant  in  er- 
ror. 

ROAN,  J.    Judgment  reversed. 


POTTLB,  J.,  disqualified. 


(13  Ga.  App.  786) 


SMITH   T.    HILTON    ft  DODGE   LUMBER 

CO.     (No.  5,059.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Esbos  (f  302*)~PaESBNTATioN 
Below— Motion  fob  New  Trial— Admis- 
sion OF  Evidence. 

The  assignment  of  error  complaining  of 
the  ruling  of  the  court  upon  the  admissibility 
of  documentary  evidence  cannot  be  considered, 
because  the  papers  which  the  defendant  moved 
to  exclude  were  not  embodied  in  the.  ground  of 
the  motion  for  a  new  trial,  nor  attached  there- 
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to  08  an  exhibit     Ci^  of  Rome  y.  Harris,  12 
Ga.  App.  766,  78  S.  B.  475. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  1744-1752;    Dec.  Dig.  | 

2.  Trial  (§  252*)~lNSTBnonoNS— Evidence. 

The  plaintiff  sued  upon  an  account  The 
defendant  ];)leaded  a  set-off.  but  did  not  supply 
the  jury  with  any  data  which  would  have  au- 
thorized a  finding  in  his  favor  for  timber  de- 
livered by  him  of  a  lower  grade  than  that  pro- 
vided by  the  contract,  and  which  was  used  by 
the  plaintiff.  Consequently  it  was  not  error 
for  the  judge  in  his  charge  to  confine  the  jury 
to  the  contract  value  of  the  timber  furnished 
by  the  defendant  of  the  grade  specified  in  the 
contract  between  the  parties. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596-612 ;    Dec.  Dig.  {  252.*] 

3.  Appeal    aI^d   Ebbob   (f   1005*)  ~  Discbe- 
TioNABT  Ruling — Denial  of  New  Tbial. 

The  evidence  was  in  conflict  but  there  was 
sufficient  evidence  in  behalf  of  the  plaintiff  to 
support  the  verdict,  and  the  discretion  of  the 
trial  judge  in  overruling  the  motion  for  a  new 
trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3860-3876,  3948-3950; 
Dec.  Dig.  f  1005.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Busch,  Judge  pro  hac. 

Action  by  the  Hilton  ft  Dodge  Lumber 
Company  against  L.  B.  Smith.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T.  E.  Hlghtower,  of  Dublin,  for  plaintiff  in 
error.  Larsen  &  Larsen,  of  Dublin,  for  de- 
fendant in  error. 

BUSSELL,  O.  J.    Judgment  affirmed. 


they  were  dispersing  after  the  conclusion  of  the 
religious  service. 

[Ed.  Note, — For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  |  12;  Dec. 
Dig.  I  7.»] 

4.  DisTUBBANCE  or  Public  Asssmblaok  (f 

1*)— Elements  of  Offense. 

It  is  not  a  violation  of  section  412  of  the 
Penal  Code  of  1910  for  a  person  to  defend  him- 
self against  a  felonious  assault,  even  though 
in  so  doing  he  disturbs  a  congregation  as- 
sembled for  divine  worship:  but  the  ease  is 
different  when  upon  trivial  provocation  one 
engages  in  a  fisticuff,  or  even  cusses  and  fuss- 
es." In  such  a  case  the  quarreling  and  fighting 
may  of  itself  be  indecent  and  out  of  place. 

[Ed.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  IS  1-5;  Dec. 
Dig.  S  I.*] 

5.    DiSTITBBANCB    OF    PUBLIO    ASSEMBLAGE     (f 

ll*)— PuBuc  WoBSHip— Evidence. 

Section  412  of  the  Penal  Code  of  1910. 
which  is  intended  to  prevent  any  disturbance  ox 
or  interference  with  religious  worship,  con- 
tinues the  protection  of  the  members  of  the 
congregation  until  they  are  dispersed  from  the 
place  of  worship ;  and  since  there  was  evidence 
that  the  defendant  was  guilty  of  such  language 
and  conduct  as  to  disturb  the  congregation 
while  dispersing,  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  trial  will  not 
be  controlled. 

[Ed.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  |  14;  Dec. 
Dig.  I  11.*] 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Pat  Brown  was  convicted  of  disturbing  a 
religious  assemblage^  and  brings  error.  Af- 
firmed. 

O.  G.  Bower  and  J.  P.  Pelham,  both  of 
Bainbridge,  for  plaintiff  in  error.  M.  E. 
O'Neal,  SoL,  of  Bainbridge,  for  the  State. 


(14  Ga.  App.  21) 

BROWN  V.  STATE.    (No.  5,260.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(SyllahuB  by  the  Court.) 

1.  JuBT    (§    67*)  —  Challenge    to    Abrat  — 
Gbounds. 

That  a  brother  of  the  sheriff  who  had  sum- 
moned the  jurors  thereafter  instituted  the  prose- 
cution affords  no  ground  to  challenge  the  array 
of  the  jury  thus  summoned. 

[Ed.  Note.—For  other  cases,  see  Jury,  Cent 
Dig.  |§  291-302,  306 ;    Dec.  Dig.  f  67.*] 

2.  Jury    (§    72*)  —  Challenge   to    Abbat  — 
Gbounds. 

Though  the  number  of  jurors  to  be  sum- 
moned is  less  in  the  city  court  of  Bainbridge 
than  in  the  superior  court,  the  power  of  the 
judge  of  the  city  court  to  nil  the  panel  is  the 
same ;  and  consequently  the  fact  that  it  became 
necessary  to  fill  the  panel,  and  in  so  doing  jurors 
who  were  qualified  were  summoned  to  com- 
plete the  panel,  affords  no  ground  of  challenge 
to  the  array. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent 
Dig.  f f  333-347 ;    Dec.  Dig.  (  72.*] 

3.  distxtbbance  ot  publio  assemblage  (| 
?♦)— Accusation  and  Pboof. 

A  charge  in  an  accusation  tiiat  the  defend- 
ant disturbed  a  congregation  of  persons  law- 
fully assembled  for  divine  service  at  a  named 
church  is  sustained  by  proof  that  he  disturbed 
the  congregation  upon  the  church  grounds  while 


I  RtJSSBUJ,  0.  J.  The  defendant  was  con- 
victed of  a  violation  of  section  412  of  the 
Penal  Code,  which  penalizes  any  disturbance 
of  a  congregation  of  persons  lawfully  as- 
sembled for  divine  worship,  either  during 
the  service  or  so  long  as  any  portion  of  the 
congregation  remains  on  the  ground. 

[1]  1.  The  accused  challenged  the  array  of 
Jurors  npon  the  gronnd  that  the  prosecutor, 
J.  H.  Emanuel,  was  a  brother  of  the  sheriff 
who  summoned  the  jurors.  The  court  over- 
ruled the  chaUenge,  and  this  is  the  ground 
of  the  first  exception.  It  plainly  appears  that 
at  the  time  Sheriff  Emanuel  served  the  jurors 
the  prosecution  had  not  been  instituted  by 
his  brother,  and  that  the  alleged  criminal 
act  was  not  committed  until  after  the  court 
had  convened.  In  this  view  of  the  case  it  is 
plain  that,  even  if  it  could  be  supposed  that 
the  sheriff  would  have  endeavored  to  in- 
fluence the  jury  adversely  to  the  defendant, 
if  the  prosecution  had  been  already  pending, 
certainly  this  wonld  not  have  been  the  case 
when  he  could  not  have  foreseen  that  an  act 
would  be  done  for  which  his  brother  would 
institute  a  prosecution.  For  this  reason  the 
court  properly  overruled  the  challenge  upon 
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that  gronnd.    The  ruling  In  Phillips  t.  State, 
29  6a.  105,  is  not  in  point 

[2]  2.  The  defendant  also  challenged  the 
array  upon  the  ground  that  the  panel  was 
filled  by  the  presiding  Judge.  Upon  an  ex- 
amination of  the  act  creating  the  city  court 
of  Bainbridge,  it  appears  that  the  Judge  of 
that  court  has  the  same  power  with  reference 
to  filling  a  panel  of  the  Jury  as  appertains 
to  judges  of  the  superior  courts.  The  act 
provides  that  the  Jury  shall  consist  of  18, 
each  party  being  entitled  to  3  peremptory 
challenges.  In  the  superior  court  the  number 
drawn  by  the  Judge  is  36,  and  may  be  limited 
to  30 ;  but  when,  because  of  service  in  other 
cases  or  for  any  other  reason,  it  becomes 
necessary  to  fill  the  panel  to  24,  the  power  of 
the  Judge  of  the  superior  court  to  do  so,  pro- 
vided the  persons  selected  are  qualified 
jurors,  is  unquestioned.  Under  the  act  create 
lug  the  dty  court  of  Bainbridge,  the  panel  of 
18  jurors  having  been  reduced  by  the  engage- 
ment of  one  panel  of  the  Jurors  upon  a  pend- 
ing case,  it  was  within  the  power  of  the  trial 
judge  to  fill  the  panel  •to  IS.  It  does  not 
appear  from  the  challenge  that  the  persons 
summoned  were  not  qualified  to  serve  as 
jurors,  and  therefore  the  trial  Judge  did  not 
err  In  dismissing  this  ground  of  the  chal- 
lenge. 

[3]  3.  According  to  the  evidence  the  defend- 
ant was  present  upon  the  church  grounds  dur- 
ing a  protracted  service  at  a  country  chhrch. 
He  does  not  seem  to  have  gone  Inside  the 
sanctuary.  During  the  service,  according 
to  one  of  the  witnesses,  he  was  engaged  In 
searching  the  grounds  for  empty  whisky  bot- 
tles. However  indecorous  or  inexplicable 
this  conduct  may  have  been,  it  cannot  be  said 
that  It  was  a  violation  of  the  law.  As  the 
congregation  was  dispersing,  the  defendant 
was  near  the  steps,  at  one  of  the  doors  of 
the  church,  and  one  of  the  worshippers,  upon 
lea\ing  the  church,  asked  the  accused  If  he 
had  gotten  "any  of  that  whisky."  The  de- 
fendant seems  to  have  objected  to  the  ques- 
tion, and  to  the  veiled  Intimation  that  he  was 
a  dispenser  of  Intoxicating  liquors,  and  Im- 
mediately began  to  threaten  the  departing 
member  of  the  congregation,  who  appeared 
to  be  In  quest  of  Internal  spiritual  refresh- 
ment and  comfort  The  result  of  the  Inquiry 
and  of  the  defendant's  remonstrances  seems 
to  have  caused*  quite  a  disturbance.  It  Is 
well  settled  that  the  charge.  In  an  accusation 
that  a  congregation  of  persons  lawfully  as- 
sembled for  divine  services  at  a  named 
church  was  disturbed,  can  be  sustained  by 
proof  that  the  disturbance  created  by  the 
accused  occurred  upon  the  church  grounds  or 
elsewhere  near  enough  to  disturb  the  con- 
gregation. 

[4]  4.  The  accused  sought  to  defend  upon 
the  ground  that  any  disturbance  which  might 
have  resulted  was  Justified,  for  the  reason 
that  It  was  a  necessary  concomitant  of  the  act 
of  defending  himself.    This  court  has  rec- 


ognized that  the  ezerdse  of  the  right  of 
self-defense  is  sometimes  superior  to  the 
preservation  of  decorum,  even  in  the  pres- 
ence of  a  congregation  of  persons  assembled 
for  divine  worship.  In  the  case  of  Gummings 
V.  State,  8  Ga.  App.  534,  69  S.  B.  918,  we  held 
that  one  may  defend  against  a  felonious  as^ 
sault,  even  though  In  doing  so  It  Is  necessary 
to  fire  a  pistol,  and  the  congregation  Is  dis- 
turbed by  the  discharge.  In  the  present  case, 
however,  while  the  defendant  might  have 
been  acquitted  if  the  Jury  had  adopted  his 
theory  of  the  case,  there  is  evidence  upon 
the  part  of  the  state  to  the  effect  there  would 
have  been  no  difficulty  if  it  had  not  been  pro- 
voked by  the  defendant  himself.  In  the 
Gummings  Gase,  supra,  while  recognizing  the 
right  of  a. person  to  defend  himself  against 
serious  bodily  Injury,  regardless  of  the  pres^ 
ence  of  a  congregation  assembled  for  divine 
worship,  it  is  pointed  out  that  the  spirit  of 
the  law,  which  is  designed  to  protect  divine 
worship  from  disturbance,  forbids  the  dis- 
turbance of  a  congregation  assembled  for 
religious  service,  in  resentment  of  a  mere 
personal  affront 

Granting,  for  the  sake  of  the  argument, 
that  the  accused,  being  charged  with  the 
crime  of  violating  the  general  prohibition 
law,  might  ordinarily  be  excused,  if  the 
charge  is  untrue,  for  resenting  the  opprobrious 
words  with  a  blow,  this  rule  cannot  be  ap- 
plied when  the  insult  is  offered  at  a  time  and 
a  place-  when  resentment  would  Inevitably 
lead  to  a  disturbance  of  a  congregation  of 
persons  assembled  for  religious  services.  As 
held  in  the  Gummings  Gase,  the  quarreling 
and  fighting  In  such  a  case  would  of  itself 
be  Indecent  and  out  of  place.  We  do  not  lose 
sight  of  the  rule  that  the  resentment  which 
Is  excused  by  law  must  Immediately  follow 
the  provocation,  and  that  the  rule  we  have 
announced  would  deprive  one.  Insulted  at  a 
church,  of  his  only  opportunity  for  personal 
redress.  But  circumstances  alter  cases,  and 
while  the  law  wlU  Justify  the  disturbance 
which  may  result  from  one's  protecting  him- 
self from  a  felonious  assault,  as  it  will  Justi- 
fy the  assault  Itself  upon  the  ground  of  the 
Imminence  of  the  danger,  the  disturbance, 
which  Is  a  concession  to  human  passion,  sup- 
posed to  be  natural,  and  which  gives  one  the 
privilege  of  redressing  Instantly  for  himself 
an  Insult,  cannot  be  so  Justified,  because  it 
is  merely  the  law's  concession  to  a  human 
frailty,  which  Is  deemed  to  be  unlversaL 

[5]  5.  Some  point  Is  made  on  the  fact  that 
the  evidence  discloses  that  a  part,  if  not  at 
all,  of  the  disturbance  of  which  the  accused 
was  the  cause  took  place  at  a  considerable 
distance  from  the  church,  and  after  the  con- 
gregation had  begun  to  disperse.  Section 
412  of  the  Penal  Gode,  which  is  intended  to 
prevent  any  disturbance  of  or  interference 
with  religious,  worship,  continues  the  protec- 
tion of  the  members  of  the  congregation  un- 
til they  axe  dispersed  from  the  place  of  wor- 
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ihip.    Mlnter  t.  State,  104  Ga.  743,  30  S.  E. 
989,  approving  the  ruling  in  Dawson  y.  State, 
7  Tex.  App.  59. 
Judgment  affirmed. 

(18  Ga.  App.  779) 

PENINSULAR  NAVAL  STORES  00.  t. 

PARRISH.     (No.  5.05L) 

(Court  of  Appeals  of  Georgia.    Not.  26,  1913.) 

(Syllabiu  hy  the  Court) 

1.  Appeal'  and  Ebrob  (|  1(X)1*)— Vkbdict— 
Evidence. 

No  error  of  law  being  complained  of,  and 
there  beins  evidence  to  support  the  verdict, 
this  court  nas  no  power  to  grant  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3922,  3928^934;  Dec 
Dig.  i  1001.»] 

{Additional  SyllahuB  hy  Editorial  Staff.) 

2.  Evidence  (§  220*)— Constbuction— AcQUi- 

ESGENCK. 

Where  a  letter  from  one  party  to  a  con- 
tract to  the  other  showed  that  the  writer  placed 
a  different  construction  on  the  contract  than 
did  the  other  party,  the  latter's  silence,  un- 
der the  express  provisions  of  Civ.  Code^  §  4767, 
was  an  acquiescence  in  such  construction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  771-785;    Dec.  Dig.  |  220.*] 

Error  from  City  (3ourt  of  Nashville;  C. 
A.  CJhristian,  Judge. 

Action  by  A.  A.  Parrish  against  the  Pen- 
insular Naval  Stores  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Lovett  &  Murray,  of  Nashville,  and  Den- 
mark &  Griffin,  of  Valdosta,  for  plaintiff  in 
error.  J.  Z.  &  H.  Li  Jackson,  of  Adel,  and 
Knight,  Chastaln  &  Gaskins,  of  Nashville, 
for  defendant  in  error. 

POTTLE,  J.  [11  Parrish  sued  the  Pen- 
insular Naval  Stores  Co.  for  $13,378.44,  and 
recovered  a  verdict  for  $3,700.  The  only 
question  presented  by  the  writ  of  error  is 
whether  tiiere  is  any  evidence  to  support  the 
verdict.  (Counsel  for  the  plaintiff  in  error 
recognizes  the  constitutional  limitation  upon 
the  jurisdiction  of  this  court,  which  compels 
us  to  accept  as  final  the  Jury's  determination 
of  disputed  issues  of  fact  The  plaintiff  sued 
upon  an  oral  agreement  which  he  claimed  to 
have  entered  into  with  the  defendant  The 
defendant  was  the  owner  of  two  turpentine 
places,  upon  which  there  was  a  large  in- 
debtedness. These  places  were  offered  to 
the  plaintiff  for  $18,000,  but  he  decUned  to 
buy.  An  agreement  was  then  entered  into 
whereby  the  plaintiff  was  to  receive  $25  per 
month  for  his  services  in  assisting  in  the 
operation  of  the  places,  and,  as  a  further 
consideration  for  his  services,  the  defendant 
agreed  that  on  payment  of  all  the  indebted- 
ness out  of  the  profits  made  from  the  two 
places  the  plaintiff  should  have  a  half  in- 
terest in  them,  and  if  they  should  be  sold 
for  a  sum  exceeding  the  amount  of  the  in- 


debtedness, he  should  have  a  half  of  the  ex- 
cess. Both  parties  agreed  that  a  contract 
of  the  nature  above  stated  was  entered  into. 
The  difference  between  them  is  this:  The 
plaintiff  contends  that  the  indebtedness  on 
the  places  was  fixed  by  the  agreement  at 
$18,000,  whereas  the  defendant  contends  that 
no  amount  of  indebtedness  was  specified,  and 
that  at  the  time  of  the  agreement  the  places 
actually  owed  $28,000.  No  question  of  the 
statute  of  frauds  is  involved,  because  the 
plaintiff  performed  his  part  of  the  agreement 

[2]  In  corroboration  of  the  defendant's 
position,  there  was  introduced  in  evidence  a 
letter  written  to  the  plaintiff  a  few  days 
after  the  agreement  was  entered  into.  This 
letter  purported  to  be  confirmatory  of  the 
prior  agreement,  and  stated  the  agreement  to 
be  as  follows:  "We  also  agree  to  give  you 
a  half  interest  in  the  places  at  Adel  and 
Greggs,  after  the  debt  they  owe  usj  and  in- 
terest on  the  same,  is  entirely  worked  out." 
If  this  letter  indicated  to  the  plaintiff  that 
the  defendant  was  placing  a  different  con- 
struction than  himself  upon  the  agreement* 
it  was  his  duty  to  object  to  the  construction 
then  placed  upon  the  agreement,  or  his  silence 
could  be  construed  as  acquiescence.  Civil 
Code  1910,  f  4267.  But,  assuming  that  the  de- 
fendant had,  as  the  plaintiff  claimed,  speci- 
fied $18,000  as  the  amount  of  indebtedness 
which  was  to  be  discharged,  there  was  noth- 
ing in  the  letter  to  put  him  on  notice  that 
the  defendant  claimed  a  larger  amount  of  in- 
debtedness. The  language  in  the  letter,  "the 
debt  they  owe  us,"  when  translated  Into  fig- 
ures, meant  to  the  plaintiff  $18,000  and  not 
$28,000,  which  latter  sum,  according  to  the 
plaintiff,  he  did  not  know  was  due  on  the 
place  until  after  the  sale  was  made.  The 
defendant  contends,  further,  that  the  $27,000 
received  for  one  of  the  places  was  made  up 
in  part  of  timber  purchased  and  added  to  the 
place  after  the  agreement  with  the  plaintiff, 
and  that  the  cost  of  the  timber,  to  wit, 
$11,000,  should  be  added  to  the  indebtedness. 
As  to  this,  however,  the  plaintiff  testified: 
"It  was  not  added  to  the  value  of  the  place; 
the  proceeds  of  the  place  while  running  the 
place  paid  for  the  timber."  It  is  clear,  there- 
fore, that  if  the  place  earned  $11,000  after 
the  agreement  and  before  the  sale,  the  total 
indebtedness  must  be  credited  with  this 
amount,  and  would  remain  the  same  as  It 
was  before  the  timber  was  purchased.  The 
plaintiff  in  error  invokes  the  rule  that  where 
a  party  relies  upon  his  own  testimony,  and 
It  Is  self-contradictory,  the  court  should  ac- 
cept that  version  which  Is  most  unfavorable 
to  him.  Western  &  Atlantic  R.  Co.  v.  Evans, 
06  Ga.  481,  23  S.  E.  494.  The  rule  Is  sound, 
but  it  cannot  properly  be  applied  In  the 
present  case. 

The  verdict  in  the  plaintiff's  favor  was  au- 
thorized, without  reference  to  his  claim  for 
compensation  for  assisting  the  defendant  to 
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acqtdre  a  turpentine  locatloli  other  than  the 
two  places  above  referred  to,  and  the  judg- 
ment oYermling  the  motion  for  a  new  trial 
must  be  affirmed. 

(13  6a.  App.  781) 

ATKINSON  et  al.  t.  YARBOBOUGH, 
(No.  5,054.) 

(Court  of  Appeals  of  Georgia.    Not.  25,  1913.) 

(Syllahut  hy  the  Court,) 

L  Death  (§  31*)— Right  of  Action— Pabtibs 
— Dauages  Rbcovebablb. 

A  grandmother  who  accepted  from  the 
mother,  with  the  consent  of  the  father,  the  eift 
of  an  infant  ^andchild,  which  the  grandmotner 
thereafter  raised  as  her  own  child,  performing 
for  it  all  parental  daties,  stands  in  loco  par- 
entis, and,  in  an  action  for  thQ  tortious  homi- 
cide of  the  child,  is  entitled  to  recover  the  val- 
ue of  the  child's  services  until  majority,  where 
the  homicide  occurred  after  the  grandmother, 
on  account  of  her  extreme  age,  had  become 
dependent  upon  the  earnings  of  this  adopted 
child  for  her  support. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  35,  37-46,  48;    Dec.  Dig.  §  31.*] 

2.  Death  (§  49*)— Petition— Sufficiency. 

The  allegations  of  the  petition  as  to  the 
consent  of  the  father  to  the  adoption  of  his 
minor  child  are  sufficient  to  vnthstand  a  gen- 
eral demurrer. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  |§  64-66,  69 ;    Dec.  Dig.  §  49.*] 

3.  Death    (|  47*)  —  Negligence  —  Question 

FOB  JUKT. 

The  question  of  comparative  negligence 
raised  by  the  pleadings  presents  issues  of  fact 
which  can  properly  be  determined  only  by  a 
jury,  and  there  was  no  error  in  overruling  the 
general  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig,  S  61 ;    Dec.  Dig.  §  47.*] 

Error  from  City  Conrt  of  Fitzgerald;  D. 
E.  Griffin,  Judge. 

Action  by  Caroline  Yarborough  against  H. 
M.  Atkinson  and  others,  receivers.  Judgment 
for  plalntlfT,  and  defendants  bring  error.  Af- 
firmed. 

Boiling  Whitfield,  of  Bmnswlck,  and  El- 
kins  &  Wall,  of  Fitzgerald,  for  plaintiffs  In  er- 
ror. McDonald  &  Grantham,  of  Fitzgerald, 
for  defendant  In  error. 

RUSSELL,  0.  J.  [1,  2]  The  plaintiff  filed  a 
petition  alleging  that  the  death  of  one  John 
Carswell,  a  boy  17  years  old,  was  due  to 
the  negligence  of  the  defendant,  and,  under 
the  provisions  of  section  4424  of  the  Civil 
Code,  averred  that  she  was  entitled  to  the 
value  of  Carswell's  services  until  he  reached 
his  majority.  The  plaintiff's  right  to  recov- 
ery rests  upon  the  proposition  that,  as  relat- 
ed to  John  Carswell,  she  stands  in  loco  paren- 
tis, and  that,  being  over  75  years  of  age  and 
dependent  upon  the  earnings  of  the  deceased 
for  a  livelihood,  she  is  entitled  to  maintain 
this  action  for  his  tortious  homicide.  It  is 
alleged  in  the  petition  that  the  plaintiff 
was  the  grandmother  of  John  Carswell, 
and    that    when    he    was    but    three    or 


four  days  old  his  mother,  the  petition- 
er's daughter,  when  at  the  point  of  death 
and  before  dying,  requested  her  to  take  charge 
of  him  and  provide  for  him  as  If  he  were 
her  own  son,  "and  then  and  there  gave  the 
said  child  ♦  ♦  ♦  to  petitioner,  to  keep, 
rear,  and  maintain  as  if  he  were  her  own 
child,  and  petitioner  then  and  there  accepted 
the  gift  of  said  child."  It  is  further  alleged 
that  the  father  of  said  John  Carswell,  about 
the  same  time,  consented  to  the  gift  as  made 
by  his  dying  wife,  and  that  the  father  never 
exercised  any  parental  control  or  authority 
over  the  child,  but  the  same  remained  in  the 
petitioner  as  it  had  been  committed  to  her 
by  the  father  and  mother  of  the  said  child; 
and  therefore  the  i)etitloner  supported  and 
maintained  said  child  as  if  he  were  petition- 
er's own  child,  and  during  the  years  when  it 
was  too  young  to  work  it  was  supported  and 
cared  for  by  petitioner.  It  is  further  alleged 
that  from  the  time  John  Carswell  was  large 
enough  to  work  he  did  so,  and  his  earnings, 
in  accordance  with  the  gift,  were  turned  over 
to  the  plaintiff,  and  that  he  thus  contributed 
to  the  plaintiff's  support  for  several  years 
prior  to  his  death. 

So  far  as  the  provisions  of  section  4424  of 
the  Civil  Code  affect  the  present  case,  re- 
covery is  confined  to  the  mother,  and  the 
question  presented,  therefore.  Is  whether  the 
allegations  of  the  petition  are  such  as  make 
the  plaintiff  in  legal  effect  the  mother  of  the 
deceased.  Upon  this  point  we  think  the  case 
is  controlled  by  the  decision  of  this  court  In 
City  of  Albany  v.  Lindsey,  11  Ga.  App.  573, 
75  S.  E.  Oil.  The  only  difference  between 
these  two  cases,  so  far  as  appears  from  the 
record,  is  that  in  the  Lindsey  Case  the  father 
was  dead,  whereas  it  is  to  be  assumed  in  the 
present  case  that  the  father  of  John  Cars- 
well  is  still  alive.  But  we  think  the  allega- 
tions as  to  the  father's  consent  and  his  sub- 
sequent conduct  during  the  remainder  of  the 
child's  life  are  such  as  to  show  a  complete 
renunciation  of  parental  control  within  the 
terms  of  section  3021  of  the  Civil  Code.  By 
special  demurrer  the  defendant  might  have 
objected  to  the  allegation  in  reference  to  the 
father's  renunciation  of  parental  control,  and 
have  compelled  a  more  specific  statement  of 
the  circumstances  attending  the  father's  con- 
sent to  the  adoption  of  the  child  by  the 
grandmother,  but,  as  against  a  general  de- 
murrer, the  statements  of  the  petition  are 
sufficient  to  Imply  either  a  release  of  the 
father's  rights  to  the  grandmother,  by  volun- 
tary contract,  by  consent  to  its  adoption,  or 
from  the  failure  of  the  father  to  provide 
those  necessaries  for  his  child  which  other- 
wise he  would  have  been  legally  obliged  to 
supply.  Proper  special  demurrer  might  have 
developed  the  fact  that  the  father  had  not 
renounced  his  right  of  parental  control  in 
any  of  the  ways  defined  in  the  code  section ; 
but,  in  the  absence  of  special  demurrer  it  is 
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plainly  to  be  Inferred  from  the  petition  tiiat; 
even  If  there  was  not  an  adoption  of  the 
child  by  its  grandmother  under  the  forms  of 
law,  there  was  an  oral  contract  by  which  the 
father  surrendered  his  parental  rights,  and 
that  thereafter  he  neither  exercised  any  con- 
trol nor  supplied  any  necessaries  toward  its 
support  As  to  this,  see  £iaves  v.  Fears,  131 
6a.  820,  64  S.  E.  269.  It  may  be  that  a  spe- 
cial demurrer  would  have  developed  the  fact 
that  the  father  did  not  consent  to  a  total 
renunciation  of  parental  control,  but,  as  stat- 
ed above,  under  the  ruliug  in  the  case  of 
Eaves  v.  Fears,  supra,  it  must  be  conceded, 
from  the  allegations  in  the  petition,  that  the 
father  did  absolutely  renounce  all  his  rights, 
and  therefore  the  fact  that  he  is  still  in  life 
is  of  no  consequence. 

[3]  2.  In  the  brief  of  learned  counsel  for 
the  plainti£F  in  error  it  is  insisted  that  the 
case  presents,  as  additional  features  for 
consideration:  (1)  An  attempted  recovery  of 
damages  for  the  death  of  an  employ^  occur- 
ring within  the  yard  limits  of  a  railroad; 
(2)  that  the  death  of  the  decedent  might  have 
been  prevented  by  the  exercise  of  ordinary 
care  upon  his  own  part;  and  (3)  that  the  pro- 
visions of  Act  1909,  p.  160  (Civil  Code,  { 
2782)  are  not  applicable,  since  the  plaintiff 
did  not  have  the  rights  conferred  by  that 
act  at  the  time  the  child  was  given  her  by 
the  mother.  As  to  the  first  proposition,  we 
are  of  the  opinion  that  the  statement  that 
the  deceased  was  an  employ^  of  the  rail- 
road company  is  not  material  to  the  action, 
but  is  made  merely  by  way  of  Inducement 
and  as  part  of  the  history  of  the  case.  As 
to  the  second  feature,  it  is  only  necessary  to 
say  that  the  question  of  the  comparative 
negligence  of  the  parties  Is  one  so  wholly 
for  the  determination  by  the  jury  that  the 
trial  Judge  very  properly  declined  to  deal 
with  it  on  demurrer.  As  to  the  point  raised 
in  reference  to  the  act  of  1909,  it  is  true  that 
the  gift  of  the  child  occurred  before  the  pas- 
sage of  the  act  fixing  the  liability  of  employ- 
ers (Civil  Code,  {  2782),  and,  as  argued  by 
counsel,  the  plaintiff  could  not,  at  that  time, 
have  claimed  any  benefit  under  this  statute; 
but,  if  at  tlie  time  of  the  homicide  the  plain- 
tiff occupied  the  position  of  a  parent  to  the 
deceased,  her  rights  would  be  fixed  by  that 
fact  and  her  relationship  to  the  deceased. 
Even  if  she  had  been  the  natural  mother  of 
the  deceased,  no  rights  would  have  accrued 
to  her  under  the  act  of  1909  in  consequence 
of  a  wrong  committed  before  the  passage 
of  the  act  of  1909;  but  if  the  plaintiff,  at  the 
time  of  the  homicide,  stood  in  loco  parentis, 
her  rights  would  be  the  same  as  if  she  were 
the  natural  mother.  Consequently  we  have  no 
hesitation  in  holding  that  the  present  cause 
of  action  is  not  affected  by  reason  of  the 
fact  that  the  act  of  1909  had  not  been  passed 
when  the  plaintiff  assumed  parental  care 
and  control  of  the  deceased,  and  since  it  ap- 


pears that  the  homicide  occurred  subseqaent 
to  the  act  of  1909,  if  she  at  that  time  stood 
in  loco  parentis,  she  is  entitled  to  any  bene- 
fits that  might  accrue.  Just  as  if  she  had 
been  the  real  mother  of  the  deceased.  Each 
of  the  propositions  presented  by  counsel 
for  the  plaintiff  in  error  are  ably  and  ex- 
haustively argued,  but  none  of  them,  in  our 
opinion,  requires  further  discussion,  for  the 
reason  that  the  allegations  of  the  petition 
seem  sufilcient  to  place  the  plaintiff  in  loco 
parehtls,  and,  consequently,  under  the  ruling 
in  the  lindsey  Case,  supra,  the  court  did  not 
err  in  overruling  the  general  demurrer. 
Judgment  afi&rmed. 


(13  Ga.  App.  786) 
BABTON   V.   THOMPSON.     (No.  5,005.) 
(Ck>urt  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(SyUahui  hy  the  Court,) 

POSSESSOBT   WaSBANT   (§    5*)— RlQHT   OP    AC- 
TION. 

Property  in  the  possession  of  a  levying 
officer  in  pursuance  of  lawful  process  cannot, 
upon  the  dismissal  of  the  proceeding  upon  whi<5h 
the  process  was  founded,  oe  recovered  from  the 
officer  in  an  action  of  trover  brought  by  the 
person  at  whose  instance  the  process  was  is- 
sued. After  the  dismissal  of  the  proceeding 
it  is  the  duty  of  the  officer  to  return  the  prop- 
erty to  the  person  from  whom  it  was  taken, 
and  his  refusal  to  deliver  it  to  the  person  who 
caused  the  process  to  be  issued  is  not  a  con- 
version. 

[Ed.  Note. — For  other  cases,  see  Possessory 
Warrant,  Cent  Dig.  {  4;    Dec.  Dig.  §  5.*] 

Error  from  City  Court  of  Fitzgerald;  D. 
E.  Griffin,  Judga 

Action  by  J.  F.  Thompson  against  B.  F. 
Barton.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Lewis  A.  Mills,  Jr.,  and  McDonald  &  Gran- 
tham, all  of  Fitzgerald,  for  plaintiff  in 
error.  Elkins  ft  Wall,  of  Fitzgerald,  for 
defendant  in  error. 

POTTLE,  J.  Zom  gave  Thompson  a  bill 
of  sale  to  a  piano,  but  did  not  surrender  the 
piano.  Thompson  sued  out  a  possessory 
warrant,  which  was  placed  in  the  hands  of 
Barton,  a  deputy  sheriff.  Barton  executed 
the  warrant  and  seized  the  piano.  While 
the  instrument  was  in  his  hands,  Thompson 
dismissed  the  possessory  warrant  proceed- 
ing, and  brought  an  action  of  trover  against 
Barton  to  recover  the  piano.  A  verdict  was 
returned  in  the  plaintifTs  favor,  and  Bar- 
ton excepts  to  the  overruling  of  his  motion 
for  a  new  trial.  The  motion  should  have 
been  granted.  The  gist  of  the  action  of 
trover  is  conversion.  Thompson  elected  to 
talce  the  piano,  but  he  might  have  elected  to 
take  a  money  Judgment  as  damages  for  the 
conversion.  The  property  was  rightfully  in 
Barton's  possession  as  an  officer  of  the  law. 
He  did  not  claim  it  as  an  individual,  and  so 
pleaded.    When  the  possessory  warrant  pro- 
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ceedlng  was  dismissed  without  a  trial  upon 
the  merits,  it  was  the  officer's  duty  to  re- 
tam  the  property  to  the  person  from  whom 
it  was  taken  under  the  warrant  He  proper- 
ly refused  to  deliver  the  piano  to  Thomp- 
son, and  was  not  guilty  of  a  conversion  In 
80  doing.  Until  he  returned  it  to  Zom  the 
piano  was  in  custodia  legis,  and  trover  would 
not  lie  for  its  recovery.  Geer  v.  Thompson, 
4  6a.  App.  756,  62  S.  E.  600;  Haslett  y. 
Rodgers,  107  Ga.  239,  245,  33  S.  E.  14;  Chip- 
stead  V.  Porter,  63  Ga.  220.  It  was  not  the 
bosinesB  of  the  officer  to  determine  who 
had  the  title  to  the  property;  he  had  no 
jndidal  function;  he  was  commanded  by 
the  warrant  to  s^ze  the  piano.  When  the 
proceeding  was  dismissed  the  warrant  be- 
came functus  officio,  and  it  was  the  officer's 
dnty  to  restore  the  status  as  it  existed  be^ 
fore  the  warrant  was  issued. 
Judgment  reversed. 


(14  Oa.  App.  15) 

SWILLBY  V.  STATE.     (No.  6,236.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1918.) 

(SyllahuB  hy  the  Court.) 

L  Macteb  and  Servant  (|  67*)— Offenses- 
Advances  TO  Cropper  —  Sufficiency  of 
Evidence. 
The  evidence  was  insufficient  to  authorize 
the  conviction  of  the  accused,  in  that:    (a)  it 
affirmatively   appeared   that  he  labored  under 
the  contract  for  more  than  two  months — from 
January  1,  1913,  antil  the  first  part  of  March, 
191^and  hence  it  cannot  be  assumed  that  he 
entertained  an  intent  to  defraud  at  the  time  of 
the  making  of  the  contract  on  June  9,  1912; 
and  (h)  the  state  failed  to  show  that  he  left  the 
■errice  CKf  his  employer  without  cause. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  75;    Dec.  Dig,  (  67.*] 

(Ad^tionol  8yUahu9  Iky  J^df^oriol  Btaf.) 

2.  Master  and  Servant  (J  67*)— Elements 
of  Offense— Intent  to  Defraud. 
A  pre-existent  or  coexistent  fraudulent  in- 
tent is  an  essential  element  of  the  ofifense  of 
procnring  money  on  a  contract  to  perform  serv- 
ices with  intent  to  defraud,  in  violation  of  Pen. 
Code  1910,  §  715. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  75;    Dec.  Dig.  §  67.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty;. W.  E.  Thomas,  Judge. 

Jim  Swilley  was  convicted  of  procuring 
money  on  a  contract  to  perform  services  with 
intent  to  defraud,  and  brings  error.  Re- 
versed. 

J.  D.  Wade.  Jr.,  of  Quitman,  for  plaintiflP 
in  error.  J.  A.  Wilkes,  SoL  Gen.,  of  Moult- 
rie, for  the  State. 

RUSSELL,  C.  J.  [1,  2]  The  prosecutor  was 
the  only  witness  who  testified.  The  defend- 
ant made  no  statement  According  to  the 
testimony  of  the  prosecutor,  the  defendant 
made  a  contract  with  him  on  June  9,  1912, 
to  work  30  acres  of  land  in  corn  and  cotton, 
and  the  prosecutor  on  that  day  advanced  to 


him  the  entire  $114,  which  supplies  the  basis 
of  the  prosecution.  The  defendant  went  to 
work  on  January  1,  1913,  in  pursuance  of 
his  contract,  and  worked  until  about  the  1st 
of  March,  when  he  quit  for  a  few  days,  out 
later  he  returned  and  again  worked  for  sev- 
eral days.  The  prosecutor  testified  that  the 
defendant  quit  without  cause,  but  plainly 
this  conclusion  is  merely  opinions tlve,  for 
no  facts  are  given  to  support  it,  as  required 
by  the  ruling  of  this  court  in  Johnson  v. 
State,  13  Ga.  App.  — ,  79  S.  E.  524.  We  do 
not  know  whether  the  $114  which  was  ad- 
vanced upon  the  faith  of  the  contract  was 
an  advance  in  money,  or  whether  it  was  a 
payment  in  settlement  of  some  pre-existing 
debt  of  the  accused,  but  it  clearly  appears 
in  the  record  that  this  advance  was  made 
nearly  seven  months  before  it  was  contem- 
plated that  the  defendant  should  set  to  work, 
and  the  record  does  not  disclose  any  subse- 
quent advances.  The  fact  that  the  defend- 
ant labored  more  than  two  months  under  the 
contract  rebuts  the  presumption  of  an  exist- 
ent fraudulent  intent  at  the  time  the  ad- 
vance was  obtained;  and,  as  was  held  in  Pat- 
terson V.  State,  1  Ga.  App.  782,  5S  S.  E.  284, 
this  pre-existent  or  coexistent  fraudulent  in- 
tent is  an  absolutely  essential  element  of  the 
offense  sine  qua  non  constabit 

As  further  negativing  the  existence  of  a 
fraudulent  intent  at  the  time  that  the  ad- 
vance was  obtained  in  June,  1912,  it  appears 
from  the  record  that  the  defendant's  family 
still  remains  upon  the  place  of  the  prose- 
cutor, and  his  wife  was,  at  the  time  of  the 
trial,  laboring  in  his  crop.  Furthermore,  the 
prosecutor  testifies  that  he  refused  to  ad- 
vance the  defendant  any  more  rations  be- 
cause he  did  not  believe  his  ^work  would 
warrant  him  in  doing  so.  Prima  facie,  it 
would  seem  that  a  laborer  cannot  live,  much 
less  labor,  without  food,  and  we  cannot  hold 
that  the  demands  of  honor  are  so  imperative 
as  to  require  the  repayment  of  an  advance 
(even  if  starvation  be  necessary  to  accom- 
plish it),  rather  than  that  the  contract  be 
violated,  if  there  is  no  other  way  in  which 
the  means  of  sustenance  can  be  obtained 
than  by  quitting  the  contract  As  the  only 
construction  which  will  uphold  section  715 
of  the  Penal  Code  is  that  which  denies  the 
statute  efficacy  as  a  mere  medium  for  the 
collection  of  debts,  we  are  not  prepared  to 
hold  that  when,  as  in  the  present  case,  the 
cropper  (the  title  to  whose  entire  crop  is  in 
the  landlord)  applied  to  the  latter  for  rations 
and  was  refused,  this  might  not  be  good 
cause  for  quitting  the  service  of  the  master, 
if  the  cropper  was  without  food  and  was  so 
situated  that  he  could  only,  by  his  labor,  ob- 
tain rations  either  from  his  landlord  or  else- 
where. The  record  in  the  present  case  does 
not  contradict  the  inference  that  the  de- 
fendant may  have  been  so  situated. 

Judgment  reversed. 
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(13  Ga.  App.  772) 

COCA-COLA  BOTTLING  CO.  OF  CHICAGO 
V.   ANDERSON.     (No.   5,048.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

.  (Syllahua  hy  the  Court,) 

1.  Corporations  (§  80*)— Sale  of  Stock- 
Action  ON  Purchase  Money  Notes— Suf- 
ficiency OF  Evidence. 

The  evidence  did  not  authorize  the  verdict. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  DiR.  §§  244,  246-264,  1407,  1407 1^ ;   Dec. 
Dig.  f  80.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Appeal  and  Ebbob  (§  lOOl*)— Vebdict— 
Evidence. 

While  a  verdict  supported  by  anj'  evidence  will 
not  be  disturbed  on  error  in  the  absence  of  some 
material  error  of  law,  a  verdict  wholly  without 
supporting  evidence  will  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3922,  3928-3934 ;  Dec.  Dig. 
§  1001.*] 

3.  Corporations  (§  80*)— Sale  of  Stock- 
Rescission— Fraud— Expbession  OF  Opin- 
ion. 

A  statement  by  the  seller*8  agent  of  the  val- 
ue of  the  corporate  stock  sold,  being  a  mere  mat- 
ter of  opinion,  could  not  amount  to  such  fraud, 
though  untrue,  as  entitled  the  buyer  to  avoid  the 
sale. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  244,  246-264,  1407,  1407^^  ;  Dec. 
Dig.  §  80.*] 

4.  Sales  (S  38*)- Recovery  of  Pbice— Fail- 
ure OF  Consideration. 

Where  an  article  sold  is  wholly  worthless, 
the  seller  cannot  collect  the  price  paid. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  93-102;  Dec.  Dig.  §  38.*] 

6.  JJTiAUDS,  Statute  OF  (8  119»)  —  Bale  op 
Stock— Abound  fob  Rescission  —  Bebaoh 
OF  Wabbantt— Statxjtb  of  Fbaudb. 

An  oral  guaranty  of  the  seller^s  agent  that 
the  corporate  stock  sold  would  pay  a  dividend  of 
25  per  cent.,  not  being  enforceable  under  the 
statute  of  fradds,  could  afford  no  basis  for  re- 
scission by  the  buyer. 

lEd.  Note.— For  other  cases,  see  Fraods,  Stat- 
?J?  ^f  i25?i;  ^^  «»  113,  m,  267,  270;  Dec 

Dig.  I  118.*] 

6.   CORPOBATIONS    (§    80*)- SALE     OF    6tOCK— 

Gboundfob  Rescission. 

Breach  of  the  seller's  oral  promise,  made  in 
connection  with  the  sale  of  corporate  stock,  that 
8ti>ck  of  the  corporation  would  be  sold  only  in 
Georgia  afforded  no  ground  for  rescission  by  the 
buyer  under  Civ.  Code,  §  4623,  defining  fraud, 
where  such  breach  did  not  lessen  the  value  of  the 
stock,  or  affect  any  of  the  buyer's  rights. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  ^§  244,  246-204,  1407,  1407y2  ;  Dec. 
Dig.  §  80.*] 

7.  Cobporations  (J  80*)— Sale  of  Stock- 
Rescission  for  Fraud— Waiver  of  Right. 

I'nder  Civ,  Code  1910,  §  4305,  requiring  that 
a  party  defrauded  rescind  promptly  upon  dis- 
covery of  the  fraud,  where  the  buyer  of  corpo- 
rate stock  delays  several  months  after  discover- 
ing that  it  will  not  pay  dividends  in  an  amount 
represented,  and  obtains  an  extension  of  his 
purchase-money  note,  and  does  not  offer  to  re- 
scind until  suit  is  brought,  he  waives  his  right  to 
rescind. 

[Ed.  Note. — For  other  cases,  see  Ctirporations, 
Cent.  Dig.  §§  244,  246-264,  1407,  140714  ;  Dec. 
Dig.  §  SO.*] 


Error  from  City  Court  of  Nash^'llle;  J.  G. 
Cranford,  Judge. 

Action  by  the  Coca-Cola  Bottling  Company 
of  Chicago  against  J.  H.  Anderson.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Cobb  &  Erwin,  of  Athens,  and  Hendricks  & 
Christian,  of  Nashville,  for  plaintiff  In  error. 
Alexander  &  Gary  and  Lovett  &  Murray,  all 
of  Nashville,  for  defendant  in  error. 

POTTLE,  J.  This  was  an  action  upon  two 
promissory  notes,  one  for  $250,  executed  Jan- 
uary 7,  1911,  and  due  July  7,  1911,  and  the 
other  for  $2,000,  dated  January  17,  1911,  and 
due  January  10,  1912.  The  defendant  plead- 
ed that  the  notes  were  given  for  100  shares  of 
stock  In  the  plaintiff  corporation,  and  that 
the  consideration  had  failed  because  the 
stock  was  worthless.  It  was  further  pleaded 
that  the  defendant  was  fraudulently  induced 
to  sign  the  notes  upon  the  promise  and 
guaranty  of  the  plaintiff's  agent  that  the 
stock  would  pay  an  annual  dMdeiid  of  25 
per  cent,  which  would  be  credited  upon  the 
notes  from  year  to  year  until  they  were  paid, 
that  the  agent  knew  that  such  a. dividend 
could  not  be  made,  and  that  the  stock  was 
worth  no  more  than  $10  per  share,  its  par 
value,  and  by  these  false  and  fraudulent  rep- 
resentations the  defendant  was  Induced  to 
pay  $22.50  per  share.  It  was  further  plead- 
ed that  the  agent  agreed  to  sell  stock  only 
in  Georgia,  and,  in  violation  of  this  agree- 
ment, i)laced  some  of  the  stock  in  Florida 
with  citizens  of  that  state.  The  agent  repre- 
sented to  the  defendant  that  all  of  the  stock 
except  about  $10,000  had  been  subscribed 
and  that  the  plaintiff  company  was  capital- 
ized at  $200,000.  The  defendant  was  igno- 
rant of  the  value  of  the  stock,  and  of  the 
true  condition  of  the  company's  affairs,  and 
relied  upon  the  representation  made  by  the 
agent  In  reference  to  these  matters.  The 
company  never  declared  the  dividend  as 
guaranteed  by  its  agent  and  he  knowingly 
and  fraudulently  misled  the  defendant  In 
reference  to  the  value  of  the  stock.  It  was 
further  pleaded  that  in  con.sideratlon  of  the 
notes  the  plaintiff  agreed  to  Issue  and  de- 
liver to  defendant  100  shares  of  stock,  and 
no  stock  was  ever  Issued  and  delivered  to 
him. 

From  the  evidence  it  appears  that  the 
plaintiff  company  acquired  the  exclusive 
right  to  bottle  and  sell  Coca-Cola  in  certain 
territory  in  Illinois.  The  company  was  or- 
ganized in  1906,  with  a  capital  stock  of 
$50,000,  which  was  subsequently  Increased  to 
$200,000,  of  which  $123,940  was  subscribed 
for.  On  January  7,  1911,  S,845  shares  had 
been  sold.  The  par  value  of  the  stock  was 
$10  per  share.  The  company  was  organized 
and  conducting  its  operations  when  the  stock 
was  sold  to  the  defendant.  In  1906  the  com- 
pany sold  37,864^2  cases  of  Coca-Cola,  and 
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tbe  sales  steadily  Increased,  reacdiing  07,021 
cases  la  1910  and  76,089^  cases  In  1911.  For 
lack  of  funds  the  business  of  the  company 
has  been  retarded;  but  it  is  fairly  inferable 
from  the  evidence  that  the  enterprise  can  be 
operated  at  a  profit  to  its  stockholders.  In 
January,  1911,  the  plaintiff  sold  stock  to  a 
number  of  citizens  of  Nashville,  Oa.,  and  all 
but  three  of  these  purchasers  have  paid  for 
their  stock.  After  the  execution  of  the  notes 
sued  on,  the  stock  sold  to  the  defendant  was 
issued  by  the  company  and  attached  to  the 
notes,  to  be  delivered  upon  payment  of  the 
amount  subscribed.  According  to  the  testi- 
mony for  the  defendant,  the  plaintiff's  agent 
represented  to  him  that  the  stock  was  worth 
^JSO  per  share,  but  that  its  par  value  was 
only  $10;  that  all  of  the  stock  except  be- 
tween $8,000  and  $12,000  worth  had  been 
sold;  that  he  had  sold  about  all  he  was 
going  to  sell;  and  that  he  sold  only  to 
Georgia  people.  The  agent  said  that  the 
stock  was  selling  at  $22.50,  but  that  it  was 
really  worth  $100  per  share,  and  that,  if  the 
defendant  would  buy  the  stock,  it  would  pay 
him  a  dividend  of  25  per  cent,  the  first  year. 
The  defendant  purchased  the  stock  solely 
upon  the  representations  of  the  plaintiffs 
agent,  knew  nothing  about  the  value,  and  has 
never  received  any  stock  or  any  dividends, 
though  the  defendant  could  not  be  positive 
he  was  to  receive  the  stock  before  his  notes 
were  paid.  In  April,  1911,  the  plaintiff's 
agent  returned  to  Nashville,  and  had  a  con- 
ference with  the  defendant  and  other  pur- 
chasers. In  the  fall  of  1911  the  defendant 
became  dissatisfied  with  his  porchase,  when 
be  failed  to  receive  the  25  per  cent,  divi- 
dend. On  January  14,  1911,  the  defendant 
was  notified  by  letter  that  the  stock  had 
been  issued  and  attached  to  his  notes,  and 
would  be  delivered  to  him  when  paid  for. 
On  July  10,  1911,  the  defendant  wrote  to  the 
plaintiff,  requesting  an  extension  for  90  days 
on  the  note  due  July  7th.  This  extension 
was  granted,  and  nothing  further  was  heard 
from  the  defendant  until  November  29,  1911, 
when  the  plaintiff  wrote  to  him,  requesting 
payment  of  the  $250  note.  This  note  was  not 
paid,  and  on  January  2,  1912,  the  defendant 
was  notified  that  the  note  for  $2,000  would 
be  due  on  January  10th,  and  that  payment  of 
both  notes  would  be  required.  The  jury 
found  for  the  defendant,  and  the  case  is  here 
upon  an  exception  to  the  overruling  of  the 
plaintifrs  motion  for  a  new  trial,  based 
solely  upon  the  ground  that  the  verdict  is 
without  evidence  to  support  it 

[21  It  is  a  rule  of  this  court,  without  ex- 
ception, that,  if  there  is  any  evidence  to  sup- 
port the  verdict,  the  Jury's  finding  will  not 
be  disturbed,  unless  some  material  error  of 
law  has  been  committed.  However,  a  ver- 
dict which  is  wholly  without  evidience  to 
support  it  Is  contrary  to  law,  and  must  be 
set  aside 

[1,  S,  4]  A  careful  reading  of  the  evidence 
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in  the  present  case  has  eonvlnoed  us  that 
the  plaintiff's  exception  is  well  taken.  The 
alleged  false  representation  of  the  plaintiff's 
agent  consisted  in  willful  misstatements  in 
reference  to  the  value  of  the  stock,  in  a 
promise  that  it  would  pay  a  dividend  of  25 
per  cent  and  that  the  plaintiff  would  not  sell 
any  stock  to  nonresidents  of  the  state.  The 
defendant  failed  to  prove  his  plea  that  the 
stock  was  to  be  delivered  to  him  upon  the 
execution  of  his  notes.  He  testified  that  he 
could  not  be  positive  this  was  the  agreement, 
and  it  is  undisputed  that  the  stock  was  is- 
sued and  attached  to  the  notes,  to  be  de- 
livered when  the  subscription  was  paid. 
There  is  no  evidence  that  any  of  the  stock 
was  sold  for  less  than  $22.60,  the  defendant 
knew  that  the  par  value  of  the  stock  was 
$10,  and  he  knew,  also,  that  its  future  mar- 
ket value  depended  upon  the  success  of  the 
enterprise.  Value  is  mere  matter  of  opinion, 
and  the  statement  by  the  agent  that  at  the 
time  of  the  sale  the  stock  was  worth  $22.50 
or  more  per  share,  even  if  untrue,  would  not 
amount  to  such  fraud  as  to  avoid  the  sale. 
If  this  were  true^  no  purchaser  could  be 
made  to  pay,  if  he  could  persuade  a  Jury 
that  the  thing  bought  was  not  worth  as 
much  as  the  seller  represented  it  to  be.  If 
the  article  sold  be  entirely  worthless,  the 
s^er  cannot  collect  the  purchase  price. 

[8,1]  The  defendant  complains  that  he 
should  be  let  out  of  his  purchase,  because 
the  seller's  agents  guaranteed  that  the  stock 
would  pay  a  dividend  of  25  per  cent  This 
was  no  part  of  the  contract  The  statute  of 
frauds  requires  such  a  contract  to  be  in 
writing.  Hightower  y.  Ansley,  126  Ga.  8,  54 
S.  B.  939,  7  Ann.  Gas.  927.  Such  a  parol 
promise  was. therefore  not  enforceable,  nor 
would  it  be  ground  for  rescission.  The  de- 
fendant knew  that  this  statement  of  the 
agent  was  mere  speculation  upon  the  success 
of  the  enterprise.  It  was  the  mere  expres- 
sion of  an  oi»timlst  Sellers  of  stock  in  a 
corporation  are  usually  sanguine  of  the  suc- 
cess of  the  enterprise,  and  it  is  only  by 
communicating  their  own  opinion  to  a  pro 
spective  purchaser  that  a  sale  can  be  made. 
The  purchaser  must  take  some  chance.  The 
law  is  not  alone  for  his  benefit ;  he  must  ex- 
ercise some  diligence  and  business  Judgment, 
and,  if  the  venture  does  not  prove  as  suc- 
cessful as  he  anticipated,  he  ought  not  to  b« 
allowed  to  avoid  payment  merely  becauso 
the  seller  persuaded  him  to  guess  wrong. 
The  parties  were  dealing  at  arm's  length. 
The  purchaser  took  the  chance  of  success  or 
failure.  If  the  enterprise  had  succeeded,  he 
would  have  been  the  beneficiary,  and,  if  it 
fails,  he  must  suffer  the  loss.  If  I  sell'  a 
man  a  horse,  and  represent  it  to  be  worth 
$250,  the  purchaser  cannot  rescind  merely 
because  he  afterwards  concludes  that  the 
horse  is  worth  only  $150.  The  agreemoit 
to  sell  only  in  Georgia  was  not  a  part  of  the 
written  contract  of  sale,  nor  did  the  breach 
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of  it  afford  ground  for  rescission.  It  in  no 
way  lessened  the  yalue  of  the  stock,  nor 
affected  any  of  the  defendant's  rights.  Civil 
Code  1910,  S  4623.  Besides,  if  all  the  stock 
had  been  sold  In  Georgia,  it  could  have  been 
assigned  to  citlzenB  of  other  states,  and  the 
defendant  knew  that  it  was  beyond  the  pow- 
er of  the  corporation  to  keep  the  stock  in 
the  hands  of  Georgia  citizens. 

There  is  no  evidence  to  show  that  the 
stock  was  not  worth  $22.50  at  the  time  of 
the  sale,  nor  was  there  any  evidence  at  the 
trial  to  show  that  it  had  no  value  at  that 
time.  The  corporation  is  a  going  concern. 
Success  is  temporarily  retarded  on  account 
of  lack  of  funds;  but,  from  the  evidence  in 
the  record,  it  is  by  no  means  a  failure.  The 
exclusive  right  to  sell  Coca-Cola  in  Chicago 
and  vicinity  ought  to  be  and  probably  is  a 
valuable  franchise.  The  defendant  is  inter- 
ested in  it  to  the  amount  of  his  stock,  and, 
from  what  appears  in  the  record,  the  venture 
may  yet  prove  as  profitable  as  the  seller's 
agent  predicted.  The  defendant  failed  to 
sustain  his  plea  of  failure  of  consideration. 
See  McMillan  v.  First  Nat  Bank  of  Valdos- 
ta,  13  Ga.  App.  23,  78  S.  E.  734. 

[7]  Moreover,  if  any  fraud  was  perpetrate 
ed  upon  the  defendant,  he  failed  to  move 
promptly.  Civil  Code  1910,  |  4305.  He  was 
promptly  advised  that  the  stock  had  been 
issued  to  him,  and  not  until  suit  was  brought 
did  he  offer  to  rescind.  In  the  summer  of 
1911  he  asked  for  and  obtained  an  extension 
of  his  note  for  $250,  though  in  the  previous 
April  he  and  others,  becoming  dissatisfied, 
had  sent  for  the  seller's  agent,  and  conferred 
with  him  in  reference  to  the  purchase. 
Tuttle  V.  Stovall,  184  Ga.  325,  67  S.  E.  806, 
20  Ann.  Cas.  168. 

There  was  no  evidence  to  show  that  the 
representations  made  by  Edwardy  (the 
agent)  were  false,  and  made  for  the  purpose 
of  cheating  and  defrauding  the  defendant 
There  was  no  evidence  to  authorize  the  ver- 
dict, and  the  court  erred  in  overruling  the 
motion  for  a  new  triaL 

Judgment  reversed. 

(14  Ga.  App.  24) 

ARCHER  V.  CITY  OF  FAYETTEVILLB. 

(No.  5,251.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllahus  hy  the  Court.) 

OoTTBTS  (§  190*)— Mayor's  Coubi>— Cbbtiobabi 
—Dismissal. 

It  appearing  that  neither  the  bond  required 
by  the  statute  nor  the  pauper  affidavit  in  lieu 
thereof  was  filed  in  the  mayor's  court,  as  provid- 
ed by  section  5193  of  the  Civil  Code,  there  was 
DO  .error  in  dismissing  the  certiorari.  Cannon  v. 
Mayor  &  (Council  of  Americus,  11  Ga.  App.  95, 
74  S.  B.  701. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  190.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Robt.  T.  Daniel,  Judge. 


Action  by  the  City  of  Fayettevllle  against 
James  Archer.  From  a  judgment  for  plain- 
tiif,  defendant  brings  error.    Affirmed. 

J.  W.  Culpepper,  of  Fayettevllle,  for  plain- 
tiff in  error.  J.  W.  Wise,  of  Fayettevllle,  for 
defendant  in  error. 

ROAN,  J.    Judgment  affirmed* 

(14  Ga.  App.  13) 
McNUI/rX  V.  DENNARD.     (No.  6,147.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Byllahiu  hy  the  Court,) 

1.  Petition  fob  Cebtiobabi  Pbopbblt  De- 
nied. 

The  magistrate  did  not  err  in  refusing  to 
dismiss  the  possessory  warrant,  nor  in  exclud- 
ing testimony,  nor  in  rendering  a  judgment  in 
favor  of  the  plaintiff ;  and  the  judge  of  the  supe- 
rior court  properly  refused  to  sanction  the  peti- 
tion for  certiorarL 

2.  Intoxicating  Liquobb  ({  328*)*-Rioht  ov 
Pbopebtt  in— Fossebsort  Wabbant. 

The  possession  of  whisky  or  other  intoxicat- 
ing liquor,  not  obtained  in  violation  of  the  pro- 
hibition law,  may  be  regained  by  possessory  war^ 
rant,  under  such  circumstances  aa  would  render 
that  form  of  action  available  for  the  recovery  of 
other  personal  property. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  466;  Dec  Dig.  f  828.*] 

Error  from  Superior  Ck>urt,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Possessory  warrant  by  Calvin  Dennard 
against  F.  M.  McNulty.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

L.  0.  Hoyl  and  H.  A.  Wilkinson,  both  of 
Dawson,  for  plaintiff  in  error.  John  R. 
Irwin,  of  Dawson,  for  defendant  in  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 


(13  Ga.  App.  785) 

XOUMANS  V.  PUDER.    (No.  5,056.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(SyllahuB  hy  the  Court,) 

Bills  and  Notbs  (if  211.  534*)— Principal 
AND  Surety  (I  190*)— Tbansfeb  or  Titlb— 
Payment  by  Subety— Action  by  Subety— 
Affirm ATiVK  Defense. 

Where  a  negotiable  promissory  note,  indors- 
ed in  blank  and  discounted  at  a  bank,  is  paid  to 
the  bank  at  maturity  by  a  surety  thereon,  title 
to  the  note  passes  to  the  surety  by  mere  deliv- 
ery, and  no  written  assignment  by  the  bank  is 
necessary.  The  surety,  having  title,  may  sue  the 
maker  upon  the  note  and  recover  the  full  amount 
due  thereon,  including  attorney's  fees,  if  the  note 
stipulates  for  such  fees  and  the  statutory  no- 
tice of  suit  is  given.  While  the  petition  in  the 
present  case  alleges  that  the  notes  sued  upon 
were  paid  off  and  discharged  by  the  surety,  tak- 
ing the  allegations  all  together  it  is  apparent 
that  the  surety  intended  to  allege  that  he  paid  to 
the  bank  the  amount  due  on  the  notes,  and  they 
were  delivered  over  to  him  bv  the  bank.  If  the 
surety  was  not  rightfully  the  nolder  of  the  notes, 
or  of  either  of  them,  or  if  for  any  reason  he  was 
not  entitled  to  collect  one  or  more  of  the  notes, 
the  defense  should  have  been  affirmatively  plead- 


*For  other  cssm  see  same  topic  anif  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 


Ga.) 


BASTE  T.  STATE 


86 


ed.  Other  than  the  demurrer  which  la  dealt 
with  above,  no  defense  is  specified  in  tftie  bill  of 
exceptions  or  incorporated  in  the  record,  and  no 
diminution  of  the  record  is  suggested  by  counsel 
for  either  party.  The  points  made  in  the  record 
are  settled  adversely  to  the  plaintiff  in  error. 
by  the  following  decisions:  Sheffield  v.  Bank,  2 
Ga.  App.  221,  58  S.  E.  386:  Bothell  v.  Whitley 
Bros.,  3  Ga.  App.  755,  60  S.  B.  371;  South  v. 
People's  Bank,  4  Ga.  App.  92,  60  S.  B.  1087; 
Gray  v.  Oglesby.  9  Ga.  App.  356,  71  S.  B.  605 ; 
Wade  V.  Elliott,  11  Ga.  App.  646  (3),  75  S.  E. 
989:  Batler  v.  First  Nat  Bank,  13  Ga.  App. 
35,  78  S.  E.  772. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CJent  Dig.  §§600,  501,  1946,  1947;  I>ec 
Dig.  IJ  211.  534;*  Principal  and  Surety,  Cent 
Dig.  H  568-577 ;    Dec  Dig.  1 190.»] 

Error  from  City  Court  of  Baxley;  A,  V. 
Sellers,  Judge. 

Action  by  J.  C.  Puder  against  E.  J.  Tou- 
mans.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  In 
error.  Parker  &  Hlghsmith,  of  Baxley,  for 
defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


a4  6a.  App.  26) 

RASTB  V.  STATE.     (No.  5,260.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(Syllabui  hy  the  Cowri.) 

Criminal  Law  (|f  1044,  1106*)— Sentencb— 
Entobcbment— Effect  of  Ineffectuajl  Ap- 
peal. 

Tbe  objections  to  the  order  directing  the  en- 
forcement of  the  prior  judgment  and  seutence 
of  the  court  came  too  late,  since  the  objections 
were  not  filed  until  after  the  grant  of  the  order, 
and  were  not  brought  to  the  attention  of  the 
court  until  the  presentation  of  the  present 
bill  of  exceptions,  17  days  thereafter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2672,  2674,  2675,  2890-2892; 
Dec.  Dig.  {§  1044,  1106. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

L.  L.  Raste  was  conyicted  of  crime,  and, 
from  an  order  directing  the  enforcement  of 
the  sentence,  he  brings  error.    Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff  in 
error.  N.  J.  Norman,  Sol.  Gen.,  of  Savan- 
nah, for  defendant  in  error. 

RUSSELL,  O.  J.  At  the  October  term, 
1910,  of  TattnaU  superior  court  the  defendant 
was  convicted  of  the  offense  of  burglary,  and 
was  sentenced  by  the  judge.  He  made  a  mo- 
tion for  a  new  trial.  At  some  time  not  dis- 
closed by  the  record  the  motion  for  a  new 
trial  was  denied,  and  on  February  20,  1913,  a 
bill  of  exceptions  was  certified.  At  the  July 
term,  1913,  of  Tattnall  superior  court,  upon  a 
showing  by  the  solicitor  general  that  no  bill 
of  exceptions  had  been  filed  in  the  Court  of 
Appeals,  and  that  no  bill  of  exceptions  was 
of  file  in  the  office  of  the  clerk  of  the  supe- 
rior court  of  Tattnall  county,  and  that  no 
supersedeas  of   the  sentence  had   been  ob- 


tained, the  court  cr^anted  an  order  directing 
the  sheriff  to  arrest  the  defendant,  and  that 
the  sentence  previously  pronounced  be  en- 
forced. This  order  was  entered  July  15, 1913, 
and  on  July  17,  1913,  the  defendant  filed  ob- 
jections to  the  enforcement  of  the  sentence, 
setting  Tip  that  service  of  the  bill  of  excep- 
tions had  been  acknowledged  by  the  solicitor 
general,  and  that  it  had  then  been  filed  with 
the  depnty  clerk  of  the  sui>erior  court,  and  a 
supersedeas  bond  given,  and  that  the  defend- 
ant was  in  no  wise  responsible  for  the  fail- 
ure of  the  clerk  to  send  the  case  to  the  Court 
of  Appeals.  It  further  appeared  from  the 
objections  that  the  bill  of  exceptions  had  not 
been  transmitted  to  the  Court  of  Appeals. 
It  is  stated  In  the  bill  of  exceptions  that  the 
objections  were  filed  during  the  term  at 
which  the  order  to  enforce  the  sentence  was 
granted ;  but  the  only  assignment  of  error  Is 
upon  the  grant  of  the  order  to  enforce  the 
sentence,  which,  as  we  have  stated  above, 
preceded  the  objections,  which  were  brought 
to  the  attention  of  the  judge  for  the  first  time 
when  the  present  bill  of  exceptions  was  pre- 
sented. We  assume  that  the  trial  judge  re- 
fused to  consider  the  objections  (for  he  could 
not  have  dealt  with  them  when  presented); 
but,  Inasmuch  as  there  was  no  motion  to  open 
or  set  aside  the  prior  judgment  ordering  the 
enforcement  of  pie  sentence,  the  court  did 
not  err  In  refusing  to  consider  these  subse- 
quent objections.  The  court's  judgment  or- 
dering the  enforcement  of  the  sentence  could 
not,  after  Its  rendition,  be  attacked  by  ob- 
jections such  as  were  filed,  and,  even  if  the 
objections  be  treated  as  a  motion  to  vacate, 
filed  during  the  term  at  which  the  judgment 
was  rendered,  the  court  did  not  err  in  over- 
ruling them.  It  appears  to  be  undisputed 
that  nearly  five  months  had  elapsed  between 
the  certification  of  the  bill  of  exceptions  and 
the  order  directing  the  enforcement  of  the 
sentence,  and,  wliile  it  appears  from  the  ob- 
jections that  the  bill  of  exceptions  was  duly 
filed  with  the  deputy  clerk  of  the  superior 
court,  and  that  it  was  bis  duty,  and  not  that 
of  counsel  for  the  plaintiff  in  error,  to  trans- 
mit the  bill  of  exceptions  and  transcript  of 
record  to  this  court,  still  we  are  of  the  opin- 
ion that,  in  the  exercise  of  ordinary  dili- 
gence, counsel  for  the  plaintiff  in  error  could 
have  ascertained  and  should  have  known, 
before  the  order  directing  the  enforcement  of 
the  sentence  was  granted,  that  the  bill  of  ex- 
ceptions had  not  in  fact  been  transmitted, 
and  should  have  taken  appropriate  steps  to 
require  it  to  be  transmitted. 

While  the  case  does  not  fall  within  the  rul- 
ings in  cases  such  as  that  of  Farrar  v.  Ogles- 
by, 84  Ga.  188,  11  S.  E.  133,  in  which  the 
writ  of  error  was  dismissed  because  the  de- 
lay of  the  clerk  of  the  superior  court  was 
due  to  the  active  interposition  of  counsel  for 
the  plaintiff  in  error,  still  it  would  seem  to 
be  the  duty  of  a  party  convicted  of  a  crime, 
who  believes  he  is  entitled  to  a  reversal  of 
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the  Judgment  of  conrictloii,  to  take  sufficient 
interest  In  his  case  to  ascertain  whether  nec- 
essary steps  to  that  end  are  being  taken.  It 
would  seem  that  in  a  period  so  long  as  flye 
months  even  ordinary  curiosity  would  have 
prompted  an  inquiry  which  would  have  re- 
vealed, before  the  assembling  of  the  court, 
the  true  condition  of  aflTairs,  and  have  pre- 
vented the  order  of  which  complaint  is  now 
made. 

We  think  the  judge  was  authorized,  upon 
the  showing  made,  to  treat  the  bill  of  ex- 
ceptions, if  filed,  aa  having  been  abandoned; 
but  we  are  not  required  to  rule  upon  this 
point,  for  the  reason  that  there  was  no  mo- 
tion to  set  aside  the  judgment  previously 
rendered,  and  the  objections  to  the  rendition 
of  the  judgment  came  too  late. 

Judgment  affirmed. 


(13  G&.  App.  220) 

CDOWD  V.  NBWNHAM.     (Na  4,633.) 
(Ooart  of  Appeals  of  Georgia.    Aug.  18,  1918.) 

(8yllabu9  hy  the  Court.) 

IL  Municipal  Corpobations  (f  705*)— Inju- 
BT  TO  Pbdestbian— Rights  of  Automobil- 

1ST. 

A  pedestrian  and  a  person  with  an  automo- 
bile have  each  the  right  to  use  the  public  high- 
way; but  the  right  of  an  operator  of  an  auto- 
mobile upon  the  nigbway  is  iiot  superior  to  the 
right  of  the  pedestrian,  and  it  is  the  duty  of  each 
to  exercise  his  right*  with  due  regard  to  the  cor- 
responding rights  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1515-1517;  Dec. 
Dig.  I  705.»] 

2.  Municipal    Cobpobations   (S   705*)— Usb 
or  Streets— Automobiles. 

The  driver  of  an  automobile  is  bound  to 
use  reasonable  care,  and  to  anticipate  the  pres- 
ence on  the  streets  of  other  persons  having  equal 
ri|;hts  with  himself  to  be  there;  and  a  peaes- 
tnan,  when  lawfully  using  the  public  highways, 
is  not  bound  f:o  be  continually  looking  and  listen- 
ing to  ascertain  if  auto  cars  are  apnroaching, 
under  the  penalty  that  if  he  fails  to  oo  so,  and 
is  injured,  it  must  be  conclusively  presumed 
that  he  was  negligent. 

[E)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1515-1517;  Dec. 
Dig.  I  705.*] 

8.  Municipal  Cobpobations  (|  705*)— Auto- 
mobiles—Dutt  OF  Qpbbatob. 

The  degree  of  diligence  which  must  be  ex- 
ercised in  a  particular  exigency  is  such  as  Is 
necessary  to  prevent  injuring  others;  and,  in 
considering  whether  the  operator  of  an  automo- 
bile exercised  due  diligence,  or,  by  failure  to  ex- 
ercise due  diligence,  was  guilty  of  negligence,  the 
character  of  the  instrumentality  which  he  oper- 
ated, and  the  danger  attached  to  its  operation 
if  improperly  used,  as  well  as  the  character  of 
the  highway  being  traversed,  and  the  probability 
of  inflicting  injury  if  all  needed  care  was  not 
used  in  the  operation  of  the  machine,  are  all  to 
be  taken  into  account 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1515-1517;  Dec 
Dig.  i  705.*] 

4.  Negligence  (§  65*)— Contbibutobt  Negli- 

OENCE— FaILUBE  TO  USE  QBDINABT  CaBE. 

The  terms   "contributory   negligence"   and 
failure  to  use  ordinary  care  to  avoid  injury 
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are  not  synonymous,  but  proof  either  that  the 
person  injured  used  ordinary  care  to  avoid  in- 
jury, or  that  the  party  inflicting  the  injury  was 
guilty  of  such  gross  negligence  that  the  injury 
of  the  other  party  could  not  have  been  prevented, 
even  by  the  exercise  of  ordinary  care,  may  en- 
tirely negative  the  existence  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f I  83,  94 ;  Dec.  Dig.  f  65.*] 

5.  Municipal  Cobpobations  (§  706*)- Injtt- 
BT  TO  Pedestbian— Contbibutobt  Neqli- 
okncb. 

A  pedestrian  who,  in  using  a  public  high- 
way, is  in  the  exercise  of  due  care  tor  his  own 
protection  and  for  the  safety  of  others  cannot  as 
a  matter  of  law  be  held  to  be  guilty  of  contribu- 
tory negligence  merely  because  he  does  not  run 
to  escape  injury  by  an  automobile.  Automo- 
biles have  no  priority  of  right  in  the  use  of  the 
public  highway,  and  the  operation  of  an  automo- 
bile upon  the  crowded  streets  of  a  dty  neces- 
sitates exceeding  carefulness  on  the  part  of  the 
driver.  Thoughtless  inattention  on  his  part  is 
the  essence  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  | 
706.*] 

6.  Negligence  (§  122*)— Contbibutobt  Neo- 
LioENCE— Pleading. 

Even  if  contributory  negligence  is  an  af- 
firmative defense  and  must  be  specially  pleaded, 
unless  the  evidence  affirmatively  establishes  that 
the  negligence  of  the  injured  party  contributed 
to  the  injury,  the  defense  of  contributory  neg- 
ligence, whether  pleaded  or  not  cannot  be  em- 
ployed to  defeat  the  action. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  if  221-223,  22&-234;  Dec.  Dig.  | 
122.*] 

7.  Municipal  Cobpobattonb  (|  706*)  — 
Stbeets— Use  of  Automobiles. 

Since  the  driver  of  an  automobile  is  bound 
to  use  a  degree  of  reasonable  care  proportioned 
to  the  danger  of  the  instrumental!^  which  he 
operates,  and  is  bound,  when  traversing  a  much- 
frequented  street,  to  anticipate  the  presence  on 
the  street  of  other  persons  having  an  equal  right 
with  himself  to  be  there,  proof  in  this  case  that 
the  automobile  in  question  was  suddenly  turned 
from  the  course  it  was  taking,  whereby  it  col- 
lided with  a  pedestrian,  to  whom  no  signal  or 
warning  was  given  by  the  driver  of  the  automo- 
bile, it  appearing  from  undisputed  evidence  that 
the  pedestrian  was  exercising  due  care,  was  suffi- 
cient to  authorize  the  jury  to  find  that  the  neg- 
ligence of  the  driver  was  the  proximate  cause  of 
the  injury,  and  to  so  exclude  all  idea  of  con- 
tributory negligence  as  to  render  instructions  by 
the  court  upon  this  subject  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec  Dig.  f 
706.*] 

8.  Municipal  Cobpobations  (Sf  705,  706*) — 
Injubibs  to  Pedestbian— Negligence  of 
Dbiveb  of  Automobile. 

The  operation  of  an  automobile  at  a  rate 
of  speed  in  excess  of  that  prescribed  by  a  valid 
municipal  ordinance  is  negligence  per  se.  The 
driver  must  so  operate  his  automobile  as  to  have 
its  speed  at  all  times  under  his  control;  and 
whenever  it  is  necessary,  for  the  preservation  of 
either  person  or  property,  that  the  automobile 
should  be  brought  to  a  stop,  the  exercise  of  rea- 
sonable care  requires  that  the  vehicle  be  stopped 
instantly.  It  is  for  the  jury  to  determine,  from 
the  evidence,  in  any  case  of  a  collision  between 
an  automobile  and  a  pedestrian,  whether  it  was 
the  duty  of  the  driver  to  have  stopped  the  au- 
tomobile, whether  or  not  he  endeavom  to  do  so. 
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and  whether  the  f^ura  to  stop  hi  the  iMirticular 
case  was  due  to  negligence. 

[£d.  Note.— For  other  cases,  see  Manicipal 
Gorporationa,  Cent  Dig.  |§  1S15-1518;  Dec. 
Dig.  H  705,  706.*] 

9.  Municipal  Corporations  (t  706*)— Um  of 
Street»~At7Tomobilb  Signals. 

Whether  the  oae  of  a  gong,  a  horn,  or  other 
warning  to  pedestrians  is  necessary  in  the  ex- 
ercise of  dae  diligence  by  the  driver  of  an  an- 
tomobile,  and  whedier  the  failure  of  the  driver 
to  give  these  or  other  cautionary  signals  is  neg- 
Ugenoe,  are  jury  questions,  dependent  for  solu- 
tion upon  the  peculiar  facts  of  the  particular 
case;  and  for  this  reason  the  judge  in  this  case 
did  not  err  in  refusing  to  charge  the  jury  that 
*^ere  is  no  law  requiring  the  operator  of  an 
automobile,  while  properly  using  the  streets,  to 
sound  a  gong,  blow  a  horn,  or  give  other  warn- 
ing to  pedestrians  of  its  approacn.** 

[Ed.  Note.— B\>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec.  Dig.  § 
706.*] 

10.  Trial  (§5  260,  261*)— Inbtbuctions. 
Refusal  to  give  a  requested  instruction  to  the 

IB17  is  not  error,  unless  the  charge  requested  is 
in  itself  correct  and  perfect;  and  although  a  re- 
quest to  charge  may  contain  a  correct  abstract 
principle  of  law,  it  is  properly  refused,  where 
it  may  be  misleading  or  confusing  when  applied 
to  the  facts  of  a  particular  case.  However,  so 
&r  as  it  was  pertinent  the  instruction  request- 
ed in  this  case  was  covered  in  the  general  in- 
structions of  tiie  court  to  the  Jury;  and  inas- 
much as  the  instructions  given  were  correct,  the 
complaint  that  some  other  appropriate  principle 
of  law  was  not  given  in  immediate  connection 
therewith  is  not  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  i  484,  651-^60,  671,  673,  676 ;  Dec.  Dig. 
H  260,  261.*] 

11.  Municipal  Corporations  ({  706*)— Inju- 
ry TO  Pbdxstrian—Neoliobncb— Instruc- 
tions. 

Bven  if  the  right  of  one  who  is  Injured  by 
another,  to  whom  he  does  not  occupy  any  con- 
tractual relation,  to  recover  damages  for  the  in- 
jury, can  be  defeated  by  proof  tiEat  the  negli- 
gence of  the  injured  party  was  equal  to  that 
of  the  tort-feasor,  instead  of  merely  beinff  di- 
minished in  proportion  to  the  negligence  01  the 
injured  party,  still  the  charge  of  the  court  up- 
on this  subject  affords  the  defendant  no  cause 
for  complaint  The  court  charged  the  jury:  "If 
you  believe  that  Mr.  Mulherin  (the  driver  of  the 
defendant's  automobile)  was  negligent  to  some 
extent  and  you  also  believe  that  Mr.  Newnham 
was  negligent  to  an  equal  or  to  a  greater  ex- 
tent the  plaintiff  cannot  recover  in  this  case, 
and  your  verdict  shall  be  for  the  defendant."  In 
view  of  this  instruction,  the  failure  of  the  court 
to  charge  that  if  the  deceased  and  the  defendant's 
driver  were  equally  negligent  the  plaintiff  could 
not  recover  is  not  cause  for  a  new  trial,  espe- 
cially as  no  appropriate  request  to  charge  on 
the  subject  of  equality  of  negligence  was  pre- 
sented. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec.  Dig.  f 
706.*3 

12.  SUFFICIBNCT  OF  EVIDBNCB. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Richmond  Coxm- 
ty;  W.  F.  Bye,  Judge. 

Actlcm  by  C.  C  Newnham  against  J.  L. 
ODowd.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 


Mrs.  Newnham  brooi^t  suit  against  J.  L. 
O'Dowd  for  damages  for  the  homicide  of  her 
husband,  .who  was  struck  down  and  killed 
by  the  defendant's  automobile.  The  jury  re- 
turned a  verdict  against  the  defendant  for 
$10,000,  and  bis  motion  for  a  new  trial  having 
been  oyermled,  lie  excepted. 

The  evidence  disclosed  that  Newnham 
was  on  the  northwest  comer  of  McKinne  and 
Broad  streets  in  the  city  of  Augusta,  Ga., 
when  a  street  car  which  passed  his  home 
was  leaving  McKinne  street  In  an  endeavor 
to  catch  the  street  car  he  ran  approximately 
a  straight  line  diagonally  from  Padgett's 
comer  across  the  north  driveway  of  Broad 
street  to  a  point  near  the  center  of  the  street 
where  the  tracks  of  the  street  railway  di- 
verged. He  was  going  practically  in  an  east^ 
erly  direction.  At  the  same  time  the  defend- 
ant was  coming  up  the  north  side  of  Broad 
street  in  an  automobile,  with  his  family, 
going  west  and  when  he  reached  a  point 
approximately  opposite  Newnham  the  auto- 
mobile was  suddenly  turned  to  the  left — L  e., 
south — ^and  was  in  the  act  of  crossing  the 
street  car  tracks  at  right  angles  to  its  orig- 
inal course,  when  the  front  of  the  automobile 
struck  Newnham,  who  was  still  running  to 
overtake  the  street  car.  Nevniham  was  knock- 
ed violently  to  the  ground  and  received  frac- 
tures of  the  skull,  from  which  he  died  a  short 
time  afterward.  There  was  a  brilliant  elec- 
tric arc  light  at  McKinne  street  and  another 
within  a  short  distance  from  the  point  where 
the  collision  occurred,  and  there  was  testi- 
mony which  authorizes  the  inference  that  the 
defendant  and  Newnham  each  saw  the  other, 
or,  in  the  exercise  of  due  diligence,  they 
could  have  seen  each  other,  plainly.  The  dis- 
tance which  Newnham  ran,  from  Padgett's 
comer  to  the  point  where  he  was  struck 
by  the  automobile,  was  approximately  75 
yards.  The  width  of  the  north  driveway  of 
Broad  street  along  which  the  defendant's 
automobile  was  moving,  was  52  feet  The 
total  space  occupied  by  the  car  tracks  in  the 
center  of  Broad  street  was  17  feet  and  9 
inches.  It  is  inferable  from  the  evidence 
that  the  distance  whi<*h  the  automobile  travel- 
ed, from  the  time  it  began  to  turn  to  the 
south,  across  the  street  car  tracks,  to  the 
point  at  which  it  struck  Newnham,  could  not 
have  exceeded  50  feet  while  the  distance 
which  Newnham  ran  was  approximately  210 
feet  There  was  no  obstruction  which  pre- 
vented the  driver  of  the  automobile  from  see- 
ing Newnham. 

There  was  testimony  in  behalf  of  the  de- 
fendant that  the  attempt  to  turn  the  car  to 
the  south,  across  the  tracks,  was  caused  by 
the  fact  that  a  street  car  was  in  the  act  of 
stopping  at  McKinne  street;  but  it  is  undis- 
puted in  the  testimony  that  the  automobile 
suddenly  turned  from  its  west-bound  zone  of 
travel,  up  the  west-bound  driveway  on  Broad 
street  to  a  direction  south  and  approximate- 
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ly  at  right  angles  to  Its  former  direction,  and 
across  the  street  car  tracks  in  the  center  of 
Broad  street  No  gong  was  sounded,  no  horn 
blown,  nor  was  any  warning  or  signal  given 
by  the  driver  or  other  person  In  the  machine. 
Testimony  for  the  defendant  shows  that  the 
driver  of  the  automobile  made  every  effort 
to  stop  the  machine  after  Newnham's  peril 
was  Imminent ;  but  there  is  evidence  that  the 
car  ran  34  feet,  after  the  emergency  brakes 
were  applied,  before  It  stopped,  and  there  Is 
evidence  that  a  car  running  at  the  speed  tes- 
tified to  by  the  defendant's  witnesses  could 
be  stopped,  by  the  application  of  emergency 
brakes,  within  a  much  shorter  distance.  An 
ordinance  of  the  dty  of  Augusta  was  Intro- 
duced which  forbade  the  running  of  automo- 
biles upon  the  public  streets  of  the  dty  at 
a  rate  of  speed  greater  than  12  miles  per 
hour.  The  evidence  as  to  the  speed  at  which 
the  automobile  was  running,  prior  to  the 
time  when  Newnham  was  struck  by  the  driv- 
er of  the  automobile,  was  In  conflict;  but 
there  was  evidence  in  behalf  of  the  plaintiff 
which  would  authorize  the  Jury  to  Infer  that 
the  machine  was  operated  at  a  rate  of  speed 
In  excess  of  that  permitted  by  the  municipal 
ordinance. 

In  the  motion  for  a  new  trial  error  Is  as- 
signed because  the  court  refused  to  charge 
the  jury,  though  requested  so  to  do,  that 
"there  Is  no  law  requiring  the  operator  of  an 
automobile,  while  properly  using  the  streets, 
to  sound  a  gong,  blow  a  horn,  or  give  other 
warning  to  a  pedestrian  of  Its  approach"; 
also  because  the  court  refused  to  charge  as 
follows:  "If  Mr.  Newnham  and  Mr.  Mulherln 
were  equally  In  the  wrong,  the  plaintiff  can- 
not recover,  and  your  verdict  must  be  for  the 
defendant"  Exception  Is  also  taken  to  the 
following  Instruction:  **The  law  permits  the 
use  of  the  streets  to  pedestrians,  equestrians, 
and  users  of  automobiles.  They  all  bave  an 
equal  right  upon  the  street;  but  the  law 
places  the  burden  and  responsibility  upon  all 
users  of  the  street,  and  says  that  each  shall 
exercise  ordinary  care  and  diligence  to  avoid 
and  prevent  Injury  to  the  other."  It  Is  fur- 
ther Insisted  that  the  Judge  In  various  por- 
tions of  his  charge  to  the  effect  that  the  de- 
fendant would  be  liable  If  Mulherln  were 
guilty  of  negligence  unless  Newnham  could 
have  avoided  Injury  by  the  exercise  of  ordi- 
nary care,  excluded  from  the  consideration  of 
the  Jury  the  principle  that.  If  both  Mulherln 
and  Newnham  were  equally  negligent  the 
plaintiff  could  not  recover,  and  also  that  one 
of  the  Instructions  precluded  the  Jury  from 
considering  the  legal  consequences  of  the  de- 
cedent's falling  to  exercise  ordinary  care.  In 
running  In  a  reckless  manner  across  the 
street  at  a  place  other  than  a  crossing,  with 
the  result  of  causing  the  Injury  to  himself. 

Little  &  Powell,  of  Atlanta,  and  W.  H. 
Barrett  of  Augusta,  for  plaintiff  In  error.  E. 
H.  Callaway,  of  Augusta,  and  H.  M.  Holden, 
ot  Athens,  for  defendant  In  error. 


RUSSELIi,  J.  (after  stating  the  foregoing 
facts).  Since  we  are  convinced,  after  a 
painstaking  Investigation  of  the  record,  con- 
sidered in  the  light  of  decisions  of  courts  of 
last  resort  in  many  of  our  sister  states,  that 
the  verdict  was  supported  by  the  evidence 
and  that  there  was  no  material  error  in  any 
of  the  Instructions  of  the  court  to  which  ex- 
ception is  taken,  nor  In  the  refusal  of  the 
court  to  give  the  instructions  which  wert  re- 
quested, we  might  dispose  of  the  case  by  a  sim- 
ple aflSrmance  of  the  judgment  refusing  a  new 
trial.  However,  the  points  Insisted  upc>n  by 
learned  counsel  for  the  plaintiff  in  error  are 
so  ingeniously  and  eamestiy  urged  that  they 
deserve  more  than  a  passing  notice.  Further- 
more, the  largely  increasing  use  of  auto- 
mobiles, and  the  fact  that  the  relative  duties 
of  automoblllsts  and  pedestrians,  under  a 
state  of  facts  similar  to  those  here  present- 
ed, has  not  been  the  subject  of  direct  adjudi- 
cation in  this  state,  makes  imperative,  even 
more  than  ordinarily,  the  duty  Imposed  upon 
us  by  law  of  deciding  each  question  involved 
in  the  case  before  us.    Civil  Code,  §  6197. 

[1]  1.  We  may  start  with  the  proposition, 
which  is  elementary,  and  which  has  been 
recognized  in  all  the  rulings  upon  the  use  of 
automobiles,  that  a  pedestrian  and  the  user 
of  an  automobile  have  equal  rights  upon  pub- 
lic highways,  and  that  each  is  to  use  the 
highways,  bearing  in  mind  the  right  of  the 
other,  and  In  such  a  manner  as  not  to  injure 
the  other.  This  court  has  already  held,  in 
Lewis  V.  Amorous,  3  Ga.  App.  50,  59  S.  B. 
338,  that  automobiles  are  not  inherently 
dangerous  instrumentalities,  but  that  the 
danger  arises  from  the  negligent  or  improper 
use  of  the  machine.  There  may  have  been 
a  time  when,  because  of  the  novelty  of  the 
vehicle,  as  well  as  its  inherent  force  and 
power,  there  was  a  question  as  to  whether 
the  use  of  automobiles  should  be  permitted 
upon  the  public  highways.  However,  ever 
since  the  ruling  of  the  Supreme  Court  of 
Indiana,  in  Indiana  Springs  Company  ▼. 
Brown,  165  Ind.  465,  74  N.  E.  615,  1  L.  R  A. 
(N.  S.)  238,  6  Ann.  Cas.  656,  wherein  it  was 
held  that  "the  law  does  not  denounce  the 
use  of  motor  carriages  as  such,  on  the  public 
ways,"  and  that  the  uses  to  which  a  highway 
may  be  subjected  must  keep  abreast  with 
the  progress  of  the  times,  the  right  of  auto- 
mobiles to  use  public  highways  has  been  ac- 
corded (but  not  the  right  of  way),  upon  the 
authority  of  Chief  Justice  Cooley's  dictum  in 
Macomber  v.  Nichols,  34  Mich.  217,  22  Am. 
Rep.  522  (a  traction  engine  case),  that  "a 
highway  established  for  the  general  benefit 
of  passage  and  traffic  must  admit  of  new 
methods  of  use  whenever  it  Is  found  that  the 
general  benefit  requires  thejn." 

It  is  uniformly  held  that  the  automi)blle, 
when  properly  handled,  has  a  right  to  use 
the  public  highways.  But  as  the  law  recog- 
nizes the  duty  of  every  user  of  the  highway 
to  avoid  Injury  to  every  other  person  entitled 
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to  its  use,  the  law  does  not  lose  sight  of  the 
fact  that  "diligence"  (such  diligence  as  must 
be  used  to  prevent  Injury  to  another)  Is  a 
variable  term,  defining  a  duty  whose  meas- 
ure is  largely  dependent  upon  the  circum- 
stances in  each  particular  case  where  the 
existence  of  this  quality  is  the  subject  of  in- 
quiry. It  is  not  to  be  forgotten  that,  in 
order  to  fulfill  the  duty  of  even  ordinary  dili- 
gence, the  danger  attending  the  use  of  a  par- 
ticular instrumentality  may  impose  a  greater 
degree  of  care  than  would  be  necessary  in 
the  use  of  an  instrumentality  which,  no  mat- 
ter how  it  may  be  used,  is  not  capable  of  in- 
flicting so  serious  an  injury.  To  use  the  il- 
lustration employed  by  one  of  the  courts,  in 
tliis  connection:  "One  who  walks  along  a 
crowded  thoroughfare  with  a  sharp  scythe  in 
Ms  hands  must  use  greater  care  in  handling 
this  instrument  than  would  be  required  of 
him  if  he  held  an  umbrella  or  small  cane." 
WeU  V.  Kreutzer,  134  Ky.  563,  121  S.  W.  471, 
24  L.  R.  A.  (N.  S.)  557. 

[2]  2.  One  of  the  duties  incumbent  upon 
one  who  operates  an  automobile  (and  this  is 
a  duty  incumbent  upon  the  driver  of  any  ve- 
hicle) is  that  of  anticipating  the  presence 
upon  the  highway  of  other  persons  having 
rights  to  be  there  equal  with  his  own,  and  if, 
by  failure  to  discharge  this  duty,  the  right 
of  another  is  disregarded,  and  injury  results, 
the  owner  of  the  automobile  is  liable  for 
any  consequent  damage.  The  driver  of  an 
automobile  is  bound  to  exercise  reasonable 
care  in  anticipating  the  presence  of  pedes- 
trians upon  the  streets  of  a  city,  or  upon 
rural  highways,  as  well  as  to  exercise  reason- 
able care  to  the  end  that  he  does  not  injure 
them  after  he  is  aware  of  their  presence. 
The  application  of  this  principle  is  qualified 
by  the  rule  to  which  we  have  just  referred 
in  the  first  division  of  this  opinion.  The  pe- 
destrian, like  the  driver  of  an  automobile, 
in  the  exercise  of  ordinary  care  for  his  own 
safety  and  for  the  safety  of  others,  is  re- 
quired to  anticipate  the  presence  of  persons 
and  vehicles  upon  the  highway.  But  it  can- 
not be  said  that  the  duty  which  is  upon  the 
pedestrian  is  as  urgent  as  that  devolving  up- 
on the  driver  of  an  automobile;  for  the  foot 
passenger's  action  or  inaction  in  the  prem- 
ises is  far  less  important  to  the  other  users 
of  the  highway.  The  impact  of  the  body 
of  a  pedestrian,  absorbed  in  his  own  medita- 
tions, upon  a  passer-by,  might  be  measurably 
uncomfortable;  but  it  would  seldom  be  haz- 
ardous to  either  life  or  limb,  whereas  the 
impact  of  an  automobile  In  motion  while  the 
driver  is  asleep  might  cause  as  certain  death 
as  if  the  injured  i>erson  had  been  willfully 
pursued  and  wantonly  crushed. 

The  pedestrian  and  the  automobile  have 
equal  rights  ujpon  the  highway,  but  their  ca- 
pacity for  infilcting  injury  is  vastly  dispro- 
portioned.  It  follows,  also,  from  this  that 
the  driver  of  an  automobile  cannot  be  said 
to  be  using  the  highway  within  his  rights, 


or  to  be  in  the  exercise  of  due  care,  if  he 
takes  advantage  of  the  force,  weight,  and 
power  of  his  machine  as  a  means  of  compel- 
ling pedestrians  to  yield  to  his  machine  su- 
perior rights  upon  the  public  highway  design- 
ed for  tLe  use  of  atl  members  of  the  public 
upon  equal  teiTois.  Instances  are  almost  a 
matter  of  daily  occurrence  where  apparently 
the  drivers  of  automobiles  operate  their  ma- 
chines as  if  they  have  been*  granted  a  right 
of  way  over  the  public  highways,  and  as  if 
it  is  nothing  more  than  the  duty  of  the  pe- 
destrian to  yield  precedence  to  the  automo- 
bile, and  to  stop  and  wait  until  the  automo- 
bile has  passed  before  attempting  to  proceed 
in  crossing  a  street  or  otherwise  using  the 
highway.  If  there  is  anything  in  the  argu- 
ment of  priority,  man  was  created  before  the 
automobile,  and,  to  paraphrase  a  quotation 
from  Holy  Writ,  man  was  not  created  for 
the  automobile,  but  the  automobile  was  cre- 
ated for  man.  Generally  the  natural  Instinct 
of  self-preservation  will  inspire  in  the  pedes- 
trian a  due  degree  of  caution  for  his  own 
safety,  when  he  is  aware  of  the  approach  of 
an  automobile,  and  this  the  law  Xvill  require 
him  to  exercise.  Sometimes  the  circumstanc- 
es surrounding  the  approach  of  one  of  these 
vehicles  of  ponderous  proportions  Inspires  a 
terror  which  paralyzes  the  power  of  locomo- 
tion on  the  part  of  the  traveler  on  foot,  es- 
pecially if  he  be  a  child  of  tender  years. 
In  such  a  case,  the  dangerous  character  of 
the  Instrumentality  which  the  driver  of  an 
automobile  is  operating  forbids  the  assertion 
that  he  has  exercised  even  ordinary  diligence 
unless  he  has  used  every  possible  means  to 
avoid  injury  to  the  pedestrian. 

On  account  of  the  ease  with  which  injury 
can  result  from  the  slightest  negligence  or 
inattention  in  the  operation  of  his  machine, 
ordinary  diligence  requires  that  the  driver 
of  an  automobile  be  constantly  on  the  look- 
out, and  that  he  have  his  machine  in  such 
condition  as  that  it  shall  be  under  his  per- 
fect control.  The  pedestrian  also  is  required 
to  be  on  the  lookout;  but  he  has  the  right 
to  assume  that  the  drivers  of  all  automobiles 
are  on  the  lookout  for  him  too,  and  if  he 
is  properly  upon  the  public  highway,  which 
he  is  entitled  to  use  equally  with  them,  he 
has  the  right  to  assume  that  they  are  both 
willing  and  able  to  regard  his  rights.  While, 
therefore,  the  law  requires  that  a  pedestrian 
and  the  driver  of  an  automobile  shall  each 
anticipate  the  presence  of  the  other  upon 
the  public  highways,  and  that  neither  shall 
do  any  act  likely  to  jeopardize  the  safety  of 
the  other,  still,  on  account  of  the  great  dis- 
parity in  their  respective  capacities  to  in- 
flict injury,  the  exercise  of  ordinary  dili- 
gence on  the  part  of  the  pedestrian  to  look 
out  for  automobiles  does  not  necessarily  re- 
quire as  continuous  caution  as  is  requisite 
to  enable  an  automobilist  to  fulfill  the  defini- 
tion of  "ordinary  diligence"  as  applied  to  one 
having  in  his  charge  a  dangerous  and  death- 
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dealing  Instrumentality.  *'The  degree  of 
care  one  must  use  always  bears  a  direct  ra- 
tio to  the  degree  of  Injury  which  would  prob- 
ably be  caused  by  negligence."  Well  t. 
Kreutzer,  supra. 

For  this  reason  the  courts  have  uniformly 
held  tiiat  one  who  Is  operating  an  automo- 
bile upon  the  streets  of  a  city  must  keep  a 
constant  lookout  In  anticipation  of  pedestri- 
ans, but  that  a  ifedestrian  is  not  bound  to  be 
continually  looking  and  listening  to  ascertain 
if  auto  cars  are  approaching,  under  penalty 
that  If  he  fails  to  do  this,  and  Is  injured.  It 
must  be  presumed  from  this  fact  alone  that 
he  was  negligent  Weil  y.  Kreutzer,  supra ; 
Thlee  v.  Thomas  (Sup.)  77  N.  Y.  Supp.  276; 
Bradley  v.  Jaeckel,  65  Misc.  Rep.  509,  119  N. 
Y.  Supp.  1071;  Gregory  v.  Slaughter,  124 
Ky.  346,  99  S.  W.  247,  8  L.  R.  A.  (N.  S.)  1228, 
124  Am.  St  Rep.  402;  Irwin  v.  Judge,  81 
Conn.  492,  71  Atl.  572;  Towle  y.  Morse,  103 
Me.  250,  68  Atl.  1044;  Simeone  ▼.  Lindsay^ 
6  PennewlU  (DeL)  224,  65  Aa  778;  Hannl- 
gan  y.  Wright  5  Pennewill  (Del.)  537,  63  Atl. 
236 ;  McFem  y.  Gardner,  121  Mo.  App.  1, 10, 
97  S.  W.  972;  Hennessey  y.  Taylor,  189 
Mass.  583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.) 
845,  4  Ann.  Gas.  396 ;  Tiffany  y:  Drummond« 
168  Fed.  47,  93  O.  G.  A.  469;  14  Am.  Dig. 
(Decennial  Edition)  1787  et  seq. ;  Buddy  on 
Automobiles,  §§  47,  95  et  seq.;  Babbitt  on 
Motor  Vehicles,  §{  244,  268  et  seq. 

[3]  3.  The  degree  of  diligence  which  must 
be  exercised  in  a  particular  exigency  is  such 
as  is  necessary  to  preyent  injuring  others, 
and,  in  considering  whether  the  operator  of 
an  automobile  exercised  due  diligence,  or  by 
failure  to  exercise  due  diligence  is  guilty  of 
negligence,  the  character  of  the  Instrumen- 
tality which  he  operates,  and  the  danger 
attached  to  its  operation  If  It  be  improperly 
used,  as  well  as  the  character  of  the  highway 
being  trayersed  and  the  probability  of  Inflict- 
ing injury  If  all  needed  care  is  not  used  in 
the  operation  of  the  machine,  are  all  to  be 
taken  Into  account.  While  the  drlyer  of  an 
automobile  Is  required  to  anticipate  the  pres- 
ence of  pedestrians  at  all  times  upon  all  pub- 
lic highways,  still.  If  in  trayerslng  a  straight 
stretch  of  road  or  street  he  saw  no  one  in 
sight  he  would  not  be  expected  to  exercise 
the  same  degree  of  caution  (though  his  look- 
out should  be  none  the  less  yigllant)  as 
would  be  necessary,  were  he  passing  along  a 
thoroughfare  thronged  with  yehlcles  and  pe- 
destrians, or  about  to  pass  a  much-used 
street  crossing. 

As  stated  aboye,  to  comply  with  his  duty 
of  exercising  ordinary  care,  taking  Into  con- 
sideration the  surroundings  and  circumstanc- 
es, the  operator  of  an  automobile  should  use 
eyery  precaution  necessary  to  preyent  in- 
jury. He  should  neyer  lose  sight  of  the 
dahger  to  which  a  pedestrian  may  be  ex- 
posed by  the  operation  of  his  automobile,  or 
the  Injury  which  may  be  inflicted  by  failure 
on  his  part  to  operate  It  without  due  regard 
for  the  safety  of  others.    It  can  well  be  said 


that  as  related  to  the  use  of  an  antomobile, 
it  is  negligence  eyer  to  forget  the  dangerous 
quality  of  the  machine,  or  to  disregard  it  and 
employ  the  machine  as  a  means  of  abusing 
the  rights  of  others.  And  automobilists 
should  eyer  bear  in  mind  the  ordinances  and 
public  laws  regulating  the  operation  of  such 
machines  and  designed  for  the  protection  of 
the  public. 

[4]  4.  It  is  strenuously  urged  by  learned 
counsel  for  the  plaintiff  in  error  that  the 
trial  judge  erred  in  his  charge  by  practically 
limiting  the  defense  to  a  consideration  of 
whether  the  plaintiffs  husband  was  negli- 
gent in  failing  to  exercise  due  care  to  ayold 
the  injury,  and  in  excluding  from  the  jury's 
consideration  O'Dowd's  defense  that  Newn« 
ham's  negligence  concurred  in  bringing  about 
the  danger  from  which  the  injury  resulted. 
We  do  not  assent  to  the  statement  that  the 
trial  judge  excluded  the  defense  of  contrlbu* 
tory  negligence.  As  appears  from  the  record, 
the  Judge  more  than  once  submitted  to 
the  jury  the  question  whether  negligence 
on  the  part  of  Newnham  contributed  to 
the  Injury,  and  instructed  them,  in  effect 
that  if  they  found  that  his  death  was 
caused  by  negligence  of  the  driyer  of  the 
automobile,  but  that  he  also  was  guilty  of 
negligence,  any  damages  they  might  find 
should  be  diminished  in  proportion  to  the 
degree  of  negligence  attributable  to  Newn- 
ham. This,  under  the  facts  of  the  case,  was 
all  that  the  judge  was  required  to  charge. 
It  is  true  that  the  law  recognizes  two  kinds 
of  contributory  negligence;  that  is,  the  law 
recognizes  that  contributory  negligence  may 
be  due  either  to  acts  of  commission  or  to  acts 
of  omission.  In  other  words,  the  lack  of 
diligence  may  consist  in  doing  the  wrong 
thing  at  the  time  and  place  in  question,  or 
it  may  consist  In  doing  nothing  when  some- 
thing should  haye  been  done. 

As  stated  by  counsel  for  the  plaintiff  in 
error,  a  plaintiff  may  be  negligent  when  he 
does  some  act  which  concurs  with  the  defend- 
ant's act  in  bringing  about  the  danger  from 
which  the  injury  results,  or  the  negligence 
may  consist  In  falling  to  use  care  to  ayold  the 
consequences  of  a  danger  after  the  defend- 
ant's act  has  made  that  danger  operatiye, 
aiid  the  plaintiff  sees  and  knows  the  dan- 
ger, or,  in  the  exercise  of  ordinary  care, 
should  haye  seen  and  known  It  We  fully 
concur  in  the  distinction  or  difference  pointed 
out  by  counsel.  But  counsel  admits  that,  if 
it  is  manifest  from  the  circumstances  that 
the  plaintiff  (or  injured  party,  if  another  per- 
son is  entitled  to  recoyer  for  the  injury)  was 
free  from  fault  in  bringing  about  the  Injury, 
a  failure  of  the  court  to  instruct  the  Jury 
with  reference  to  such  concurring  negligence 
on  the  part  of  the  injured  party  as  would 
defeat  recovery  would  be  harmless  error, 
and,  in  our  view  of  the  testimony,  the  undis- 
puted testimony  in  this  case  required  a  find- 
ing that  no  negligence  whateyer  could  be  at- 
tributed to  the  plaintifTs  husband. 
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We  do  not  hold  in  any  case  that  contribu- 
tory negligence,  not  amounting  to  such  a  lack 
of  diligence  as  that  the  plaintiff  by  the 
exercise  of  ordinary  care  could  have  wholly 
avoided  the  injury,  will  entirely  defeat  a 
right  to  recovery  on  the  part  of  a  plaintiff 
who  may  himself  have  been  guilty  of  negli- 
gence which  concurred  in  causing  the  injury. 
Under  our  Code,  if  the  injury  was  primarily 
due  to  the  negligence  of  the  defendant  the 
right  of  the  plaintiff  is  not  defeated,  even 
though,  but  for  the  concurring  negligence  of 
the  plaintiff,  the  injury  might  not  have  re- 
sulted, but  the  plaintiff's  recovery  should  be 
diminished  in  proportion  to  the  degree  in 
which  his  negligence  contributed  to  the  injury. 

It  may  be  conceded  that  the  case  might  be 
different  if  O'Dowd  and  Newnham  had  both 
been  pedestrians,  or  if  both  bad  been  operat- 
ing automobiles.  In  such  a  case  the  consid- 
eration as  to  whether  each  of  them  exercised 
diligence,  or  whether  one  of  them  was  negli- 
gent, or  whether  both  were  negligent,  would 
have  been  governed  by  the  same  principles. 
But,  considering  the  facts  of  the  present  rec- 
ord in  the  light  of  the  principles  to  which  we 
have  heretofore  referred,  there  can  be  no 
question  that  Newnham  was  not  negligent, 
and  the  jury  were  authorized  to  say  that 
the  driver  of  O'Dowd's  automobile  was  negli- 
gent This  took  away  from  O'Dowd  the  pos- 
sibility of  defending  upon  the  first  Idnd  of 
contributory  negligence,  and  submitted  to 
the  jury  only  the  issue  as  to  whether 
O'Dowd's  car  was  operated  In  such  a  manner 
as  that  the  fatality  which  overtook  Newn- 
ham could  properly  be  adjudged  to  have 
been  an  unavoidable  accident  Newnham 
was  a  pedestrian;  he  had  a  perfect  right 
to  cross  the  street  at  right  angles,  or  diagonal- 
ly. It  is  true  that  he  was  running  to  catch 
a  street  car;  but  a  pedestrian  has  as  much 
right  to  run  upon  the  public  street  as  to 
walk,  provided  that  in  running  he  uses  due 
care  for  the  safety  of  others.  He  was  requir- 
ed, also,  to  use  ordinary  care  for  his  own 
safety;  but  there  is  no  evidence  that  his 
safety  was  endangered  by  any  other  vehicle 
of  any  description  while  running  to  catch  the 
street  car.  It  must  be  presumed  that  he  saw 
O'Dowd's  automobile,  because  there  was  no 
obstruction  tp  prevent  his  seeing  it  If  he 
saw  it  he  had  a  right  to  assume  that  the 
driver  of  the  automobile,  in  the  exercise  of 
due  caution  and  keeping  a  lookout  saw  him ; 
and  he  had  a  right  to  assume,  since  he  saw 
the  automobile  traveling  upon  the  north  drive- 
way, that  it  would  not  be  suddenly  turned  be- 
fore reaching  the  crossing,  so  as  to  cut  off 
his  progress,  or  so  as  to  come  into  collision 
with  him. 

There  in  no  theory  that  can  be  drawn  from 
the  evidence  under  which  negligence  can  be 
attributed  to  Newnham,  unless  we  concede 
that  the  rights  of  an  automobillst  upon  public 
highways  are  superior  to  those  of  pedestrians, 


and  that  on  account  of  the  greater  weight 
and  power  of  the  automobile,  the  automobillst 
can  force  a  pedestrian,  whom  he  sees  lawfully 
using  the  streets,  to  turn  from  his  course 
and  stop,  or  flee,  at  his  (the  automobilist's) 
ple«asure.  The  judge  would  not  have  erf ed  if, 
under  the  facts  of  this  case,  he  had  wholly 
omitted  any  reference  to  contributory  negli- 
gence. Generally,  where  these  defenses  are 
relied  upon,  and  always  where  there  is  evi- 
dence in  support  of  both  defenses,  a  trial 
judge  should  give  the  jury  proper  Instruc- 
tions, both  as  to  contributory  negligence  and 
the  duty  of  the  plaintiff  (or  the  party  alleged 
to  have  been  injured)  to  use  ordinary  care 
to  avoid  injury,  because  the  terms  "contribu- 
tory negligence'*  and  *'the  failure  to  use  ordi- 
nary care  to  avoid  injury"  are  not  synony- 
mous. But  proof  that  a  party  used  ordinary 
care  to  avoid  injury,  or  that  the  party  in- 
flicting the  injury  was  guilty  of  such  gross 
negligence  as  that  the  injury  to  the  other 
party  could  not  have  been  prevented  by  the 
exercise  of  ordinary  care,  may  entirely  nega- 
tive the  existence  of  contributory  negligence. 

[5]  6.  A  pedestrian  who,  in  using  a  public 
highway,  is  in  the  exercise  of  due  care  for 
his  own  protection,  and  for  the  safety  of  oth- 
ers, cannot  as  matter  of  law,  be  held  to  be 
guilty  of  contributory  negligence  merely  be- 
cause he  does  not  run  to  escape  injury  by  an 
automobile.  Automobiles  have  no  monopoly 
of  the  public  highways,  nor  any  priority  of 
right  in  their  use,  and  "the  operation  of  an 
automobile  upon  the  crowded  streets  of  a 
dty  necessitates  exceeding  carefulness  on 
the  part  of  the  driver."  Thoughtless  inat- 
tention on  his  part  is  the  essence  of  negli- 
gence. Lampe  v.  Jacobsen,  46  Wash.  536,  90 
Pac.  654 ;  Towle  v.  Morse,  supra. 

[0]  6.  We  are  strongly  of  the  opinion  that 
contributory  negligence,  being  an  affirmative 
defense,  must  be  specially  pleaded  (5  Enc  PL 
&  Pr.  10;  and  see  Savannah  Electric  Go.  v. 
Lackena,  12  Ga.  App.  770,  771,  79  S.  E.  66) ; 
but  even  if  not  still,  unless  the  evidence  al- 
firmatively  establishes  that  the  negligence  of 
the  injured  party  contributed  to  the  Injury, 
the  defense  of  contributory  negligence  can- 
not be  employed  to  defeat  the  action. 

[7]  7.  Since  the  driver  of  an  automobile  is 
bound  to  use  a  degree  of  reasonable  care  pro- 
portioned to  the  danger  of  the  instrumental- 
ity which  he  operates,  and  is  bound,  when 
traversing  a  much-frequented  street  to  an- 
ticipate the  presence  on  the  street  of  other 
persons  having  an  equal  right  with  himself 
to  be  there,  proof  that  the  automobile  in 
question  was  suddenly  turned  from  the  course 
it  was  taking,  whereby  it  collided  with  the 
pedestrian,  to  whom  no  signal  of  .warning 
was  given  by  the  driver  of  the  automobile, 
it  appearing  undisputed  that  the  pedestrian 
exercised  due  care,  was  sufficient  to  author- 
ize the  jury  to  flnd  that  the  negligence  of  the 
driver  was  the  proximate  cause  of  the  injury, 
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and  to  80  exclude  all  Idea  of  contributory 
negligence  as  to  render  Instructions  upon 
this  subject  unnecessary.  See  Arseneau  ▼. 
Sweet,  106  Minn.  257,  110  N.  W.  46,  and  cas- 
es dted  supra. 

[8]  8.  The  operation  of  an  automobile  at  a 
rate  of  speed  In  excess  of  that  prescribed  by 
a  valid  municipal  ordinance  Is  negligence 
per  se.  The  driver  must  so  operate  his  au- 
tomobile as  to  have  Its  speed  at  all  times 
under  his  control ;  and  whenever  It  Is  neces- 
sary, for  the  preservation  of  either  person 
or  property,  that  the  automobile  should  be 
brought  to  a  stop,  the  exercise  of  reasonable 
care  requires  that  the  vehicle  be  stopped  In- 
stantly. It  Is  for  the  jury  to  determine  from 
the  evidence,  In  any  case  of  a  collision  be- 
tween an  automobile  and  a  pedestrian,  wheth- 
er It  was  the  duty  of  the  driver  to  have  stop- 
ped the  automobile,  whether  or  not  he  en- 
deavored to  do  so,  and  whether  the  failure 
to  stop  in  the  particular  case  was  due  to 
negligence. 

[I]  0.  The  Judge  refused  to  charge  that 
*'there  is  no  law  requiring  the  operator  of 
an  automobile,  while  properly  using  the 
streets,  to  sound  a  gong,  blow  a  horn,  or 
give  other  warning  to  pedestrians  of  Its  ap- 
proach." Whether  the  use  of  a  gong,  a  horn, 
or  other  warning  to  pedestrians  Is  necessary 
In  the  exercise  of  due  diligence  by  the  driver 
of  an  automobile,  and  whether  the  failure  of 
the  driver  to  give  these  or  other  cautionary 
signals  is  negligence,  are  both  Jury  questions, 
dependent  for  their  solution  upon  the  pecul- 
iar facts  of  the  particular  case;  and  for 
this  reason  the  Judge  did  not  err  in  refusing 
to  charge  the  Jury  as  above  stated.  To  have 
given  the  charge  requested  would  have  trench- 
ed upon  the  prerogative  of  the  Jury  in  deter- 
mining what  would  constitute  negligence  or 
diligence  In  the  case. 

[II]  10.  Exception  Is  taken  to  the  refusal 
of  the  trial  Judge  to  give  the  following  In- 
struction: "If  Mr.  Newnham  and  Mr.  Mul- 
herln  were  equally  In  the  wrong,  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant"  A  refusal  to  give  a  request- 
ed instruction  is  not  error,  unless  the  charge 
requested  is  In  Itself  correct  and  perfect 
(Macon,  D.  ft  S.  R.  Co.  v.  Joyner,  129  Ga. 
683,  59  S.  B.  902) ;  and  although  a  request 
to  charge  may  contain  a  correct  abstract 
prlnqiple  of  law,  it  Is  properly  refused  where 
it  may  be  misleading  or  confusing  when  ap- 
plied to  the  facts  of  a  particular  case.  How- 
ever, so  far  as  It  was  ];>ertlnent,  the  request 
to  charge  in  question  was  covered  In  the  gen- 
eral Instructions  of  the  court  to  the  Jury, 
and.  Inasmuch  as  the  Instructions  given  were 
correct,  the  complaint  that  some  other  ap- 
propriate principle  of  law  was  not  given  in 
Immediate  connection  therewith  Is  not 
ground  for  a  new  trial.  Central  Ry.  Co.  v. 
Grady,  113  Ga.  1046,  39  S.  B.  441,  and  cita- 
tlona 


[11]  U.  Even  If  the  right  of  one  who  Is 
injured  by  another,  to  whom  he  does  not 
occupy  any  contractual  relation,  to  recover 
damages  for  the  Injury,  can  be  defeated  by 
proof  that  the  negligence  of  the  Injured  par- 
ty was  equal  to  that  of  the  tort-feasor,  In- 
stead of  merely  being  diminished  In  propor- 
tion to  the  negligence  of  the  injured  party, 
still  the  charge  of  the  court  upon  this  sub- 
ject affords  the  defendant  no  cause  for 
complaint  The  court  charged  the  Jury: 
"If  you  believe  that  Mr.  Mulherln  (the 
driver  of  the  defendant's  automobile)  was 
negligent  to  some  extent,  and  you  also  be- 
lieve that  Mr.  Newnham  was  negligent  to  an 
equal  or  to  a  greater  extent  the  plaintiff  can- 
not recover  in  this  case,  and  your  verdict 
shall  be  for  the  defendant"  In  view  of  this 
instruction,  the  failure  of  the  court  to  charge 
that  If  the  deceased  and  the  defendant's 
driver  were  equally  negligent  the  plaintiff 
coukL  not  recover,  is  not  cause  for  a  new 
trial,  especially  as  no  appropriate  request  to 
charge  on  the  subject  of  equality  of  negli- 
gence was  presented. 

[12]  12.  The  evidence  authorized  the  ver- 
dict and  there  was  no  error  in  refusing  a 
new  trial.  * 

Judgment  affirmed. 


(13  Oa.  App.  793) 

.  BANK  OF  BLAKELT  v.  BUOHANNON. 

(No.  6,078.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1913.) 

(SyUahua  hy  the  Court.) 

1.  LnciTATiON  OF  Actions  (J  54*)— Petition — 
Allegation  of  Mutual  Account— Suffi- 

CIBNOY. 

The  objections  raised  by  special  demurrer 
to  the  plain tifTs  petition  were  met  and  cured  by 
proper  amendments,  and  the  general  demurrer 
was  properly  overruled  because  the  plaintiff's 
petition  alleged  a  case  of  mutual  dealings  be- 
tween the  parties  which  relieved  from  the  bar 
of  the  statute  of  limitations  those  items  of  the 
plaintiff's  account  which  otherwise  might  have 
been  subject  to  the  operation  of  the  statute. 

[Ed.  Note.^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  295-298 ;  Dec.  Dig.  f 
54.*1 

2.  LnaxATioN  of  Actions  ({  199*)^Mutuai. 
Account— Question  of  Fact. 

Whether  or  not  an  account  is  a  mutual  one 
is  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  727-730;   Dec.  Dig.  f 

(Additional  Byllahus  ly  Editorial  Staff.) 

3.  Limitation  of  Actions  ({  54*)— "Mutual 
Account." 

A  ''mutual  account**  such  as  will  prevent 
the  statute  of  limitations  from  running  is  one 
based  on  a  course  of  dealing  where  each  party 
has  given  credit  to  the  other  on  the  faith  of  the 
indebtedness. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  295-298;  Dec.  Dig.  { 
64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4646,  4647.] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Error  from  City  Conrt  of  Blakely ;  Clay- 
ton Jones,  Judge. 

Action  by  W.  A.  Buchannon  against  the 
Bank  of  Blakely.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Pope  ft  Bennet,  of  Albany,  for  plaintiff  in 
error.  B.  B.  Collins  and  A.  H.  Gray,  both  of 
Blakely,  for  defendant  in  error. 

ROAN,  J.  Buchannon  filed  a  petition 
against  James  and  the  Bank  of  Blakely,  al- 
leging a  state  of  mutual  dealings  between 
the  parties,  InvolTlng  transactions  covering  a 
period  of  several  years.  To  this  petition 
the  defendants  filed  general  and  special  de- 
murrers. The  plaintiff  offered  amendments 
which  set  forth  spedflcally  the  particular 
features  of  those  transactions  to  which  only 
general  reference  had  been  made  in  the 
original  petition.  The  case  came  to  this 
court  on  exceptions  to  the  allowance  of  the 
amendments  and  to  the  overruling  of  the 
demurrers.  The  special  demurrers,  as  orig- 
inally presented,  were  well  taken.  The  de- 
fendant was  entitled  to  be  informed  definite- 
ly as  to  the  time,  place,  and  person  by  whom 
the  alleged  payments  were  made.  The  peti- 
tion as  originally  drawn  was  also  subject  to 
demurrer  upon  the  ground  6t  misjoinder  of 
parties,  but  this  was  cured  by  the  plaintiff's 
amendment  striking  James  from  the  suit 

[1]  The  real  question  in  the  case,  there- 
fore, is  upon  the  ruling  on  the  general  de- 
murrer, and  is  whether  the  plaintiff's  allega- 
tions present  such  a  case  of  mutual  dealings 
between  the  parties,  under  the  provisions  of 
section  4363  of  the  Code,  as  would  relieve 
from  the  bar  of  the  statute  of  limitations 
those  items  which  prima  fade  would  appear 
to  be  subject  to  the  bar.  This  section  de- 
clares that,  *1n  order  to  make  such  a  mutual 
account  as  will  prevent  the  statute  of  limi- 
tations from  beginning  to  run  except  from 
the  date  of  the  last  item  thereof,  there  must 
be  an  indebtedness  on  both  sides.  Mere  en- 
tries of  partial  payments  are  not  suffi- 
cient" It  is  distinctly  alleged  in  the  peti- 
tion that  there  was  a  mutual  extension 
of  credit,  and,  of  course,  mutual  dealings 
between  the  parties,  and,  in  our  opinion,  the 
case  Is  controlled  by  the  raling  of  the  Su- 
preme Court  In  Wagoner  v.  Steele,  117  Qa. 
145,  43  S.  B.  403. 

[3]  Of  course,  it  is  well  settled  that  "a 
mutual  account  is  one  based  on  a  course  of 
dealing  wherein  each  party  has  given  cred- 
it \o  the  other,  on  the  faith  of  indebtedness 
to  him."  Gunn  v.  Ounn,  74  Qa.  555  (1),  58 
Am.  Rep.  447;  Adams  v.  Holland,  101  Qa. 
43-M,  28  S.  E.  434;  Kirven  v.  Thornton,  110 
6a.  276,  34  S.  B.  848.  According  to  the  alle- 
gations of  the  plaintiff's  petition,  he  extended 
credit  to  the  bank  on  the  faith  of  the  bank's 
indebtedness  to  him,  and  the  bank  likewise 
extended  credit  to  him  on  the  faith  of  his  in- 
debtedness to  it 


[2]  Under  repeated  rulings  of  the  Supreme 
Court,  the  relation  of  the  parties  to  each 
other,  and  the  question  as  to  whether  the 
dealings  were  In  fact  mutual  within  the 
terips  of  the  Code  section.  Is  purely  a  ques- 
tion of  fact  By  the  amendment,  with  an- 
nexed exhibits,  the  plaintiff  made  out  a 
prima  fade  case  of  mutual  dealings  between 
the  parties.  As  was  said  by  the  Supreme 
Court  in  Wagoner  v.  Steele,  supra:  "The 
exhibit  shows  matters  of  account  on  each 
side;  the  averment  in  the- petition  is  that 
these  matters  of  account  were  the  result  of  a 
course  of  mutual  dealing  on  the  faith  of  in- 
debtedness of  the  one  to  the  other.  The  peti- 
tion and  exhibits  therefore,  taken  together, 
contain  the  two  facts  necessary,  under  the 
law,  to  constitute  a  mutual  account,  L  e., 
items  of  indebtedness  by  each  party  to  the 
other,  and  a  course  of  dealing  which  shows 
that  the  indebtedness  of  each  was  the  basis 
of  the  credit  extended  by  the  other."  And, 
as  said  above,  whether  there  was  a  mutual 
course  of  dealing  is  a  question  of  fact  To 
quote  again  from  the  Wagener  Case,  supra: 
An  averment  that  there  has  been  a  mutual 
course  of  dealing  is  a  proper  averment  in  the 
petition.  "A  general  demurrer  admits  this 
fact  When  this  fact  is  admitted,  and  the 
bill  of  particulars  shows  items  of  indebted- 
ness on  each  side,  the  petition  is  not  demur- 
rable on  the  ground  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations,  when 
it  appears  that  the  last  item  of  account  on 
either  side  Is  within  four  years  prior  to  the 
filing  of  the  suit"  When  the  case  comes  to 
a  trial,  of  course,  the  truth  of  the  transaction 
will  be  developed,  but  upon  the  demurrer  the 
trial  judge  ruled  correctly. 

The  case  is  not  altered  by  reason  of  the 
fact  that  the  course  of  mutual  dealings  In 
the  case  now  before  us  was  with  a  bank,  if 
the  allegations  of  the  petition  are  proved  to 
be  true,  because,  "when  money  is  placed  in 
a  bank  on  general  deposit,  title  to  the  money 
passes  to  the  bank  and  the  relation  of  debtor 
and  creditor  is  created  between  the  bank 
and  the  depositor.**  The  moment  the  deposit 
is  made  the  credit  of  the  bank  is  substituted 
for  the  money.  McQregor  v.  Battle,  128  Qa. 
577,  58  S.  B.  28,  13  L.  B.  A.  (K.  S.)  185. 
The  doctrine  of  mutuality  of  account  is  not 
based  on  the  notion  that  every  credit  in 
favor  of  one  is  an  admission  of  Indebtedness  • 
to  the  other,  or  a  new  promise  to  pay,  but 
rests  upon  a  mutual  understanding,  either 
expressed  or  naturally  implied  from  the  con- 
duct of  both  parties,  that  they  will  continue 
to  credit  each  other  until  at  least  one  desires 
to  terminate  the  course  of  confidential  deal- 
ings, and  that  the  balance  will  then  be  as- 
certained, then  become  due,  and  be  paid  by 
the  one  finally  indebted.  From  this  state- 
ment of  the  rule  it  is  very  apparent,  under 
the  allegations  of  the  petition  in  the  present 
case^  that  the  Judge  could  not  determine 


u 


80  SOUTHBASTBRN  BJDPOBTBB 


(N.O. 


upon  demurrer  ibat  these  dealings,  ooyerlng 
a  period  of  several  years,  were  not  mntuaL 
Judgment  affirmed. 

POTTLB,  J.,  disqualified. 


(163  N.  C.  687) 

TALLBY  et  aL  ▼.  SOUTHERN  BY.  00. 

(Supreme  Court  of  North  Carolina.     Not.  19, 

1913.) 

1.  Appeal  and  Ebbob  ({  927*)  — Bbvibw  — 
Nonsuit. 

On  appeal  from  a  judgment  of  nonsuit,  the 
appellate  court  may  consider  onl^  the  evidence 
tending  to  support  plaintifiTs  claim. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  2912,  2917,  3748,  3758, 
4024;    Dec.  Dig.  {  927.»] 

2.  Railroads  ({  377*)— Injubiss  on  Tback— 
Negliqbncb. 

Where  a  pedestrian  is  on  the  same  track 
as  a  train,  so  that  the  circumstances  require 
Uie  exercise  of  alertness  and  attention  from 
him,  a  railroad  engineer  need  not  slacken  speed 
merely  upon  seeing  the  pedestrian,  but  may  as* 
sume  that  he  will  use  his  faculties  for  his  own 
safety,  and  leave  the  track  in  time  to  avoid 
injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (  1280;    Dec  Dig.  S  377.*! 

s.  Railboads  ({  4(X)*)— Injuries  on  Tbaok— 
Actions— JuBT  Question— Negligence. 
In  an  action  for  decedent's  death  by  being 
struck  by  a  train  while  walking  on  a  side 
track,  onto  which  the  train  ran  at  full  speed 
because  the  switch  was  set  wrong,  whether  the 
company's  employ^  were  negligent  with  respect 
to  the  switch,  or  in  not  sooner  getting  the  train 
under  control,  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  S§  1365-1381;    Dec  Dig.  S  400.*] 

4.  Railroads  ({  400*)— Injubies  on  Track- 
Actions  —  JuBT  Question  —  Pboximatb 
Cause. 

In  an  action  for  intestate's  death*  while 
walking  on  a  side  track,  by  being  struck  by 
a  train,  which  ran  at  full  speed  onto  the  side 
track  because  the  switch  was  wrongfully  set 
for  it  instead  of  the  main  line,  whether  the 
negligence  of  the  railroad  employes  as  to  the 
switch,  or  the  control  of  the  train,  was  the 
proximate  cause  of  the  injury,  held'  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ${  1366-1381;    Dec  Dig.  {  400.*] 

5.  Railboads  (J  400*)- Injuries  on  Tback— 

DXTTT  TO  IiOOK  AND  LISTEN. 

The  obligation  of  a  pedestrian  on  a  rail- 
road track  to  look  and  listen  may  be  so  quali- 
fied by  the  surrounding  circumstances  that  the 
auestion  of  contributory  negligence  in  failing  to 
o  so  may  be  for  the  jury. 
[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1365-1381 ;    Dec.  Dig.  S  400.»] 

6.  Railroads  (§  400*)— Injuries  on  Track- 
Jury  Question  —  Contributory  Negli- 
gence. 

In  an  action  for  intestate's  death  by  being 
struck  by  a  train,  while  walking  on  a  side 
track  onto  which  a  train  rah  because  the  switch 
was  wrongfully  set,  whether  plaintiff,  who  had 
an  umbrella  over  his  head  at  the  time,  was 
guilt^r  of  contributory  negligence^  held  a  jury 
question. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ({  1365-1381 ;   Dea  Dig.  {  400.*] 

Walker  and  Brown,  J  J.,  dissenting. 


Appeal  from  Superior  Gonrt,  Rockingtom 
County;   Cooke,  Judga 

Action  by  Martha  Talley,  administratrix, 
and  another,  against  the  Southern  Railway 
Company.  From  a  judgment  of  nonsuit, 
plaintiffs  appeal.    Reversed. 

C.  O.  McMichael,  of  Wentworth,  and  P.  W. 
Glldewell,  of  Reidsville,  for  appellants.  Man- 
ly, Hendren  &  Womble,  of  Wlnston-Salem, 
for  appellee. 

HOKE,  J.  There  was  evidence  on  the 
part  of  plaintiffs  tending  to  show  that  on 
the  22d  of  AprU,  1912,  the  intestate,  Uving 
about  one  mile  south  of  Pelham,  a  station 
on  the  Southern  Railway,  started  to  that 
place  to  mail  a  letter;  that  defendant  com- 
pany had  two  tracks  at  Pelham  running  prac- 
tically i^orth  and  south,  a  main  track  and 
a  siding  or  pass  track,  the  main  track  being 
on  the  east  or  right  side  going  north;  that 
there  was  a  walkway  along  the  right  of  the 
main  track,  there  being  a  low  fill  there,  and 
pedestrians  in  that  vicinity  going  to  Pelham 
were  accustomed  to  use  this  walkway  and 
also  the  main  and  side  tracks,  particularly 
in  rainy  weather;  that  it  was  about  the 
schedule  time  for  the  arrival  of  No.  44,  a 
passenger  train  going  north,  and  the  train 
had  given  the  station  signal  some  distance 
out,  when  intestate,  who  had  been  walking 
along  the  path  with  a  raised  umbrella  over 
him,  it  being  then  raining,  was  seen  to  cross 
the  main  track  and  continue  his  way  along 
the  side  or  pass  track,  when  the  train  en- 
tered on  the  siding  at  a  speed  of  from  40  to 
50  miles  an  hour,  and  ran  over  and  killed  him. 
D.  O.  Ledbetter,  a  telegraph  operator,  whose 
office  was  in  the  blockhouse  of  the  company, 
testified  that  this  train  was  not  "due  to  go 
on  the  side  track"  at  that  place,  and  had 
never  done  so  in  the  six  or  seven  years  that 
the  witness  had  been  employed  at  that  sta- 
tion. It  was  also  admitted  on  the  argument, 
that  the  intestate  was  aware  of  the  schedule 
time  for  this  train  and  of  the  custom  not  to 
take  the  siding.  There  was  also  evidence 
tending  to  show  that  the  switchlock  had 
been  tampered  with,  and  the  switch  wrong- 
fully thrown  or  changed  in  some  way,  and 
that  the  signal  target  gave  indication  of  this 
to  the  approaching  train  by  showing  the  red 
signals  and  they  could  have  been  seen  by 
the  engineer  for  300  or  400  feet  before 
reaching  the  switch,  and  it  was  1,028  feet 
from  the  switch  to  the  point  on  the  siding 
where  the  intestate  was  struck  and  killed; 
that  if  the  intestate  had  looked  around  he 
could  have  seen  when  the  train  entered  the 
siding. 

[1]  There  seems  to  have  been  no  direct  evi- 
dence on  plaintiff's  part  as  to  the  distance 
within  which  this  train  could  have  been  stop- 
ped. A  witness  for  defendant  testified  that 
the  train  was  not  going  over  40'miles  an  hour^ 
which  was  about  the  schedule  time  for  that 
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place*  and  be  did  not  think  it  could  have 
been  stopped  under  1,000  feet  There  was 
eTldence  on  the  part  of  the  defendant  that 
the  train  in  question  was  going  60  to  '60  miles 
an  hour  and  making  up  some  lost  time ;  that 
the  engineer,  on  seeing  the  red  lights  at  the 
switch,  which  he  did  some  200  feet  back, 
immediately  put  on  the  emergency  brakes 
and  did  what  he  could  to  get  the  train  under 
control;  and  that,  under  conditions  present- 
ed, "a  stop  in  2,000  feet  would  have  been  a 
good  one.'*  This  evidence,  however,  coming 
from  defendant's  witnesses,  in  so  far  as  it 
tends  to  excuse  thie  company,  may  not  be 
allowed  effect  in  the  present  appeal,  and,  un- 
der the  well-established  rule  that  only  the 
evidence  tending  to  support  the  plaintiff's 
claim  may  be  considered,  we  are  of  opin- 
ion that  the  cause  should  have  been  submit- 
ted to  the  jury. 

[2]  True,  we  have  held  in  many  well-con- 
sidered cases  that  the  engineer  of  a  moving 
train,  who  sees  on  the  track  ahead  a  pe- 
destrian who  is  alive  and  in  the  apparent  pos- 
session of  hla  strength  and  faculties,  the  en- 
gineer not  having  information  to  the  contra- 
17.  is  not  required  to  stop  his  train,  or  even 
slacken  its  speed,  because  of  such  person's 
presence  on  the  track.  Under  the  conditions 
suggested,  the  engineer  may  act  on  the  as- 
sumption that  the  pedestrian  will  use  his 
faculties  for  his  own  protection,  and  will 
leave  the  track  in  time  to  save  himself  from 
injury.  But  this  is  ordinarily  where  the 
person  ahead  is  on  the  same  track,  and  the 
conditionB  call  for  alertness  of  attention  on 
his  part,  aa  in  the  case  of  Exum  v.  Railroad, 
154  N.  a  408,  70  S.  B.  S45,  83  L.  R.  A.  (N. 
S.)  169,  and  in  Beach  v.  Railroad,  148  N.  G. 
153,  61  &  B.  664,  and  neither  the  decisions 
in  question  nor  the  principle  on  which  they 
rest  necessarily  apply  when,  as  in  this  case, 
a  r^ular  passenger  train,  scheduled  to  the 
contrary,  and  by  reason  of  a  defective  switch, 
unexpectedly  runs  at  a  high  rate  of  speed 
onto  a  siding,  where  people  of  the  vicinity 
have  been  accustomed  to  walk,  and  a  col- 
lision of  some  kind  is  not  unlikely  to  occur. 

[S,4]  These  conditions,  if  established,  call 
for  a  different  ruling,  and  in  such  case  the 
Issae  as  to  the  defendant's  conduct  must  be 
referred  to  the  jury  on  the  question  whether 
there  has  been  negligence  on  the  part  of  the 
company  or  its  employes  in  regard  to  the  de- 
fective switch,  or  in  the  failure  to  get  the 
train  sooner  under  control,  and  whether  such 
negligence,  if  it  existed,  was  the  proximate 
cause  of  the  Injury  complained  of. ' 

[f ]  And  in  reference  to  the  conduct  of  the 
Intestate,  usuaUy  considered  and  passed  up- 
en  on  the  issue  as  to  contributory  negligence, 
while  it  baa  been  repeatedly  held  with  us 
that  a  pedestrian  on  a  railroad  track  is  re- 
quired to  look  and  listen  and  be  properly  at- 
tentive to  hla  own  safety,  and,  if  injured  by 
reason  of  negligent  default  in  this  respect, 
recovery  is  barred  on  account  of  his  own  neg- 


ligent conduct,  it  la  also  well  recognized  that 
the  position  does  not  always  nor  universally 
obtain  as  a  conclusion  of  law,  and  that  the 
obligation  to  look  and  listen,  etc.,  may  be  so 
qualified  by  facts  and  attendant  circum- 
stances that  the  question  of  contributory  neg- 
ligence must  also  be  referred  to  the  jury,  a 
principle  applied  by  the  court  in  Hammett  v. 
Railroad,  157  N.  G.  322,  72  S.  B.  1077;  Snipes 
V.  Manufacturing  Co.,  152  N.  0.  42,  67  S.  B. 
27;  Farris  v.  RaUroad,  151  N.  C.  483,  66  S. 
B.  457,  40  li.  R.  A.  (N.  S.)  1115;  Hudson  v. 
Railroad,  142  N.  C.  198,  55  S.  B.  103;  Ray  v. 
Railroad,  141  N.  G.  84,  53  S.  B.  622;  Sherrill 
V.  Railroad,  140  K.  C  252,  52  S.  E.  940;  Las- 
siter  V.  Railroad,  133  N.  G.  244,  45  S.  B.  570; 
PurneU  V.  Railroad,  122  N.  0.  832,  29  S.  B. 
953 ;  Stanley's  Gase,  120  N.  G.  514,  27  S.  B.  27. 
In  Ray's  Gase,  the  plaintiff,  who  had 
alighted  from  a  train,  was  going  across  the 
railroad  yard  towards  the  depot,  walking  be- 
tween the  tracks,  seeing  another  train  ax>- 
proaching  from  an  opposite  direction,  to 
avoid  a  collision,  stepped  onto  a  parallel 
track,  and  was  struck  by  a  train  negligent- 
ly backing  into  the  yard,  the  one  on  which 
he  had  come;  held  a  question  of  contributory 
negligence  for  the  jury.  In  SherriU's  Gase, 
supra,  plaintiff  was  superintending  the  con- 
struction of  a  depot  where  two  roads  crossed, 
and  was  standing  on  the  track  of  one  road 
overlooking  the  work.  At  the  time  he  took 
this  position  there  was  a  train  of  the  other 
road  on  the  crossing,  some  distance  away. 
While  plaintiff  stood  there,  this  train  hav- 
ing passed  out,  he  was  run  on  and  injured 
by  a  train  of  this  road  which  had  approached 
without  signal  or  other  warning.  The  court 
decided  that  the  cause  was  one  for  the  jury, 
and  in  this  connection  it  was  held:  *'(1)  One 
who  enters  on  a  public  railroad  crossing  is 
required  to  look  and  listen,  and,  when  he 
fails  in  this  duty  #nd  is  injured  in  conse- 
quence, the  view  being  unobstructed,  under 
ordinary  conditions,  such  person  is  guilty  of 
contributory  negligence.  (2)  Negligence  hav- 
ing first  been  established,  facts  and  attend- 
ant circumstances  may  so  qualify  the  obli- 
gation to  look  and  listen  as  to  require  the 
question  of  contributory  negligence  to  be 
submitted  to  the  jury,  and  in  some  instances 
the  obligation  to  look  and  listen  may  be  al- 
together removed."  In  Lassiter's  Gase,  a 
railroad  conductor,  standing  on  a  track  en- 
gaged in  giving  instructions  as  to  the  move- 
ments of  his  train,  was  run  over  and  killed 
by  another  train  backing  on  him  without 
keeping  a  proper  lookout;  the  cause  was 
held  one  for  the  jury.  In  Stanley's  Gase,  re- 
ferred to  with  approval  in  Hammett's  Gase, 
supra,  the  court  among  other  things  held  as 
follows:  '*A  person  walking  on  a  railroad 
track  is  not  bound  to  be  on  the  lookout  for 
a  danger  which  he  has  no  reasonable  ground 
to  apprehend,  and  has  a  right  to  suppose  that 
the  railroad  company  will  take  care  to  pro- 
vide against  injuring  pedestrians,  by  the  usct 
of  proper  lights  and  signals." 
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In  the  decisions  elted  and  chiefly  relied  on 
by  defendant,  the  court  was  of  opinion  that 
there  was  no  fact  In  evidence  tending  to  legal- 
ly qualify  the  obligation  of  the  injured  party 
to  properly  care  for  his  own  safety,  and  re- 
covery was  denied  on  the  ground  of  his  own 
negligence,  existent  and  concurring  at  the  very 
time  of  the  collision.  Thus,  in  Exum's  and 
Beach's  Gases,  the  Intestates  were  killed  when 
they  were  on  the  main  track  of  a  trunk  rail- 
road about  the  schedule  time  for  a  passenger 
train.  The  conditions  called  for  alert  atten- 
tion and  to  the  very  time  of  the  occurrence, 
and  claimants  were  held  guilty  of  contribu- 
tory negligence.  In  Hugh's  Case,  112  N.  C. 
385,  17  S.  E.  79,  the  plalntift  was  on  a  siding 
when  injured,  but  the  freight  train  was  ap- 
proaching on  the  main  track  at  a  very  slow 
rate  of  speed,  and  there  was  nothing  to  sug- 
gest or  indicate  to  plaintiff  that  it  would  not 
enter  on  the  siding.  The  evidence,  too,  seems 
to  establish  that  there  was  a  passenger  train 
also  at  the  station  at  this  time,  making  it 
probable  that  one  or  the  other  would  take 
the  siding.  In  Meredith's  Case  also,  108  N. 
C.  616,  13  S.  E.  137,  the  plaintiff  was  Injured 
on  a  side  track,  but  it  was  by.  a  train  mov- 
ing in  the  same  direction  and 'on  same  track 
as  plaintiff,  and  which  he  had  just  passed. 
In  Truirs  Case,  151  N.  C.  545,  66  S.  E.  586, 
and  McAdoo's  Case,  105  N.  C.  140,  11  6.  E. 
316,  and  seemingly  in  Neal's  Case,  126  N.  C. 
634,  36  S.  E.  117,  49  L.  R.  A.  684,  the  per- 
sons injured  or  killed  were  on  or  near  the 
railroad  yards,  and  were  run  into  by  switch- 
ing engines,  moving  back  and  forth  where 
conditions  called  for  constant  attention,  and 
where,  as  stated,  there  was  nothing  to  legally 
qualify  the  obligation  on  the  claimant  to  be 
continuously  careful  for  his  own  safety.  But 
none  of  these  cases  should  be  allowed  as  con- 
trolling on  the  facts  presented  on  this  ap- 
peal, where  the  intestate  was  killed  by  a  reg- 
ular train  whose  schedule  was  fully  known, 
which  was  not  expecting  to  go  on  the  side 
track,  and  had  not  done  so  for  six  or  seven 
years,  nor  apparently  Intended  to  make  any 
stop  at  the  station,  and  when  the  Intestate, 
on  hearing  the  signal  for  the  station,  passed 
over  onto  this  side  track,  and  continued  on 
his  way  to  the  station. 

[6]  On  the  facts  in  evidence,  we  are  of 
opinion  that  the  cause  is  one  coming  under 
the  first  line  of  cases  to  which  we  have  re- 
ferred, and  the  issue  as  to  plaintiff's  conduct 
should  also  be  submitted  to  the  jury  on  the 
question  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  observe  and 
note  the  approach  of  the  train,  under  all 
the  facts  and  attendant  circumstances  as 
they  may  be  shown  to  have  existed  at  the 
time.  There  was  error  in  the  order  of  non- 
suit, and  the  same  will  be  set  aside. 

Reversed. 

WALKER,  J.  (dissenting).  I  can  see  noth- 
ing in  this  record  that  legally  excuses  the 
conduct  of  the  Intestate,  or  that  takes  the 


case  out  of  the  rule,  long  established  by  fhis 
and  many  other  courts,  that  one  who  uses 
the  tracks  of  a  railroad  company  as  a  foot- 
way for  his  own  convenience,  whether  as 
trespasser  or  licensee,  must  look  and  listen 
for  approaching  trains,  and  the  engineer  has 
the  right  to  presume,  though  he  sees  him 
walking  along  the  track,  and  even  to  the 
very  last  moment,  when  it  is  too  late  to  save 
him,  that  he  will  step  from  the  track  and 
save  himself,  provided  there  is  nothing  in 
his  appearance  indicating  a  state  of  helpless- 
ness, as,  for  example,  a  foot  traveler  on  a 
trestle  or  in  some  other  position  where  he 
cannot  safely  leave  the  track,  or  one  appar- 
ently deprived  of  his  senses  of  sight  and 
hearing,  or  known  by  the  engineer  to  be  defi- 
cient in  his  mental  faculties  and  not  then 
capable  of  taking  care  of  himself.  With 
these  well-known  exceptions,  the  rule  has 
been  invariable  and  uniform  in  all  jurisdic^ 
tions  that  a  railroad  track,  wherever  and 
however  situated,  is  a  place  of  danger  and 
affords  ample  notice  to  any  one  who  uses  it 
that  he  must  look  both  ways  and  listen  for 
approaching  trains,  and  take  care  of  liimself. 
The  question  as  to  the  liability  of  the  de- 
fendant has  never  been  determined,  with  the 
exceptions  already  noted,  by  examining  the 
conduct  of  the  engineer,  but  solely  with  ref- 
erence to  that  of  the  person  who  may  be  on 
the  track  ahead  of  the  train,  if  apparently 
in  possession  of  his  faculties  and  senses  and 
able  to  protect  himself  from  harm. 

There  is  not  the  slightest  question  in  this, 
case  as  to  the  mental  condition  of  the  intes- 
tate being  normal.  It  is  admitted  that  he 
was  walking  on  the  track  and  able  to  leave 
it  at  any  moment,  if  he  had  actually  looked 
and  listened  and  thus  had  become  aware  of 
the  approach  of  the  train,  and  the  plaintiff's 
whole  case  is  bottomed  upon  the  fact  that 
he  did  not  think  the  side  track,  upon  which 
he  was  injured,  would  be  used  by  the  coming 
train.  All  tracks  are  laid  for  the  use  of  the 
railroad  company,  and  they  may  go  upon 
them  at  any  time,  at  their  will  and  pleasure* 
without  previous  notice  to  the  public  of  their 
intention  to  do  so.  Otherwise  the  running 
of  trains  would  be  regulated  by  those  who 
use  its  tracks  as  trespassers  or  implied  licen- 
sees, and  not  by  itself.  It  would  be  gross 
negligence  for  a  company  so  to  conduct  its 
business,  and  we  would  not  hesitate  to  so 
hold,  if  any  injury  resulted  therefrom.  The 
public  safety  requires — ^yes,  demands — ^that 
it  be  allowed  perfect  freedom  in  the  use  of 
its  tracks.  Private  convenience,  in  this  re- 
spect, must  yield  to  the  public  good,  the 
public  convenience,  and  the  public  safety. 
But  this  court  and  many  others  have  held* 
that  the  fact  of  his  not  expecting  a  train  on 
the  siding  is  no  excuse,  and  does  not  except 
his  case  from  the  general  rule.  A  court  ot 
the  highest  authority  has  said:  "The  track 
itself,  as  it  seems  necessary  to  iterate  and 
reiterate,  is  Itself  a  warning.    It  is  a  place 
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of  danger.  It  can  never  be  assumed  that 
cars  are  not  approaching  on  a  track,  and 
that  there  can  be  no  danger  from  them." 

The  true  principle  cannot  be  stated  more 
clearly  or  more  strongly.     But  this  court 
has  stated  this  rule  with  equal  clearness  and 
applied  it  most  rigidly.    In  High  v.  Railroad, 
112  N.  C.  385,  17  S.  B.  79,  a  leading  case  on 
this  subject,  which  has  been  approved  over 
and  over  again,  it  appeared  that  the  plaintiff, 
h  woman  wearing  a  long  poke  bonnet,  which 
totally  obstructed  her  vision,  was  walking  on 
a  sice  track,  supposing  that  the  approaching 
train  would  take  the  main  track,  "as  they 
usually  did,"  but  it  so  happened  that  on  the 
particular  occasion  it  did  not,  but  used  the 
side  track,  and  it  was  held  to  be  clear  that 
she  could  not  recover,  as  she  had  no  right  to 
speculate  on  the  course  the  engine  would 
taie.    This  Is  what  the  court  said  with  ref- 
erence to  the  facts,  which  are  in  every  es- 
sential respect  like  those  we  have  here:  "If 
the  plaintiff  had  looked  and  listened  for  ap- 
proaching trains,  as  a  person  using  a  track 
for  a  footway  should  in  the  exercise  of  ordi- 
nary care  always  do,  she  would  have  seen 
that  the  train,  contrary  to  the  usual  custom, 
was  moving  on  the  siding.    The  fact  that  it 
was  a  windy  day,  and  that  she  was  wearing 
a  bonnet,  or  that  the  train  was  late,  gave  her 
no  greater  privilege  than  she  would  other- 
wise have  enjoyed  as  licensee,  but,  on  the 
contrary,  should  have  made  her  more  watch- 
ful   ♦•    ♦    There  was  nothing  in  the  con- 
duct or  condition  of  the  plaintiff  that  im- 
posed  upon    the    engineer,    in    determining 
what  course  he  should  pursue,  the  duty  of 
departing  from  the  usual  rule  that  the  serv- 
ant of  a  company  is  warranted  in  expecting 
licensees  or  trespassers,  apparently  sound  in 
mind  and  body  and  in  possession  of  their 
senses,  to  leave  the  track,  till  it  is  too  late 
to  prevent  a  collision,"— citing  Meredith  v. 
Railroad,  108  N.  C.  616,  13  S.  B.  137;   Nor- 
wood V.  Railroad,  111  N.  C.  236,  16  S.  B.  4. 
And  those  cases  fully  sustain  the  correctness 
of  the  proposition.     They  both  hold  that, 
when  on  the  track,  the  absolute  duty  of  the 
pedestrian  is  to  look  and  listen,  if  he  can  see 
and  hear,  and  it  is  not  at  all  modified  by 
the  fact  of  its  being  a  side  track  instead  of 
the  main  line. 

We  repeat  that  the  public  could  not  be  safe- 
ly and  adequately  served  upon  any  other 
principle.  If  trains  are  to  be  stopped  to 
await  the  pleasure  of  foot  passengers  in 
leaving  its  tracks,  when  they  can  step  off  so 
easily  and  avoid  injury  and  not  obstruct  the 
passage  of  trains,  the  company  cannot  per- 
form its  public  duty  as  a  carreer,  and  the 
public  convenience  must  give  way  to  private 
interests,  contrary  to  the  maxim  of  the  law. 
In  Meredith's  Case,  the  party  injured  was 
on  the  side  track,  and  not  expecting  the  train 
to  run  on  that  track,  but  on  another.  In  this 
connection  let  it  be  said  that  the  same  prin- 
ciple applies  to  trespassers  and  licensees.    It 


was  said  in  M'eredith^s  Case:  ''Actual  or  Im- 
plied license  from  the  railroad  company  to 
use  the  track  as  a  footway  would  not  re- 
lieve him  from  the  consequences  of  failing  to 
exercise  ordinary  care.  The  license  to  use" 
the  track  "does  not  carry  with  it  the  right  to 
obstruct  the  road  and  impede  the  passage  of 
trains"— citing  McAdoo  v.  Railroad,  105  N.  C. 
140, 11  S.  E.  316.  We  may  also  remark  that 
all  of  those  cases  hold  that  the  speed  of  the 
train  can  make  no  difference,  because  the 
pedestrian,  if  he  exercises  due  care,  can  es- 
cape danger  as  well  in  the  one  case  as  in  the 
other.  High  v.  Railroad  and  McAdoo  v.  Rail- 
road^ supra. 

But  Glenn  v.  Railroad,  128  N,  0.  184,  38 
S.  E.  812,  is  also  decisive  of  the  question.  It 
is  another  case  where  the  plaintiff  stepped 
from  one  track  to  a  side  track,  thinking  that 
he  was  safe  there,  as  the  train  would  not 
run  on  that  track,  and  therefore  he  turned 
his  back  to  the  approaching  train,  which  he 
knew  was  coming,  as  he  heard  its  whistle, 
and  did  not  look  or  listen.  Held,  that  he 
could  not  recover.  This  court  unanimously 
said:  "The  railroad  track  itself  was  a  warn- 
ing of  danger,  made  imminent  by  the  ap^ 
proaching  train.  It  was  then  his  duty  to  keep 
his  'wits'  about  him,  and  to  use  them  for  his 
own  safety.  He  knew  or  ought  to  have 
known  that  he  was  a  trespasser,  and  it  was 
his  duty  to  have  gotten  out  of  the  way  of  the 
train.  The  defendant  was  under  no  obliga- 
tion to  stop  its  train  at  the  sight  of  a  man 
on  its  track."  The  court  further  said  that  it 
was  apparent  to  the  engineer  that  the  plain- 
tiff was  in  full  possession  of  his  faculties  and 
could  take  care  of  himself,  and  the  engineer 
had  the  right  to  presume  that  he  would  leave 
the  track  in  time  to  avoid  injury.  "That  he 
did  not  do  so  was  his  own  fault,  and  he 
should  suffer  the  consequences  of  his  folly." 
See,  also,  Syme  v.  Railroad,  113  N.  C.  558, 
18  S.  B.  114. 

There  was  a  plain  duty  resting  upon  the 
plaintiff's  intestate  to  look  and  listen,  and  not 
to  take  any  chances,  because  he  may  have 
supposed  that  the  company  would  not  use  one 
of  its  tracks.  "According  to  the  principle  de- 
clared in  all  of  the  cases,  the  question  of  lia- 
bility is  not  to  be  solved  by  any  reference  to 
what  the  defendant  may  have  done  or  omit- 
ted to  do,  but  by  the  conduct  of  the  plaintiff, 
and  if  the  latter  would  not  see  when  he  could 
see,  or  would  not  hear  when  he  could  hear, 
and  remained  on  the  track  in  reckless  disre- 
gard of  his  own  safety,  the  law  adjudges  any 
injuries  he  may  have  received  to  be  the  re- 
sult of  his  own  carelessness.  Parker  v.  Rail- 
road, 86  N.  C.  221 ;  Meredith  v.  Railroad,  108 
N.  C.  616  [13  S.  B.  137] ;  Norwood  v.  Rail- 
road, 111  N.  a  236  [16  S.  B.  14] ;  Syme  v. 
Railroad,  113  N.  0.  558  [18  S.  B.  114] ;  Stew- 
art V.  Railroad,  128  N.  C.  618  [39  S.  B.  51]: 
Wycoff  V.  Railroad,  126  N.  C.  1152  [37  S.  E. 
099] ;  Sheldon  v.  Asheville,  119  N.  C.  606  [25 
S,  E.  7811;    BUerbe  y.  Railroad,  118  N.  C. 
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1024  [24  8.  O.  808];  Lea  v.  RaUroad,  129  N. 
C.  459  [40  S.  B.  212]."  Bessent  ▼.  Railroad, 
132  N.  C.  934,  44  S.  E.  648. 

The  decisions  in  otber  states  are  over- 
whelmingly against  the  principle  that  cir- 
comstances  like  those  we  have  here  take  the 
case  out  of  the  general  rule,  and  it  is  held 
that  ho  custom  of  the  railroad  company  to 
run  its  trains  according  to  a  certain  schedule, 
or  to  use  one  track  and  not  another,  or  to  run 
its  trains  at  certain  times  in  pne  direction 
(east)  and  at  other  times  in  another  (west), 
will  excuse  one  using  its  tracks  from  looking 
and  listening,  or  requires  the  engineer  to 
presume  that  he  has  not  done  so,  but,  on  the 
contrary,  it  Is  held  that  he  is  within  the  zone 
of  danger,  however  and  wherever  the  track 
is  located.  Railroad  v.  Hart,  87  111.  529; 
Morgan  v.  Railroad,  116  C.  C.  A.  223,  196 
Fed.  449;  Kinnare  v.  RaUway,  57  111.  App. 
153;  White  v.  Railroad,  68  App.  Div.  561,  73 
N.  X.  Supp.  827 ;  Smith  v.  Railroad,  141  Ind. 
92,  40  N.  B.  270 ;  Boyd  v.  RaUroad,  105  Mb. 
871,  16  S.  W.  909;  Cable  v.  Spokane  &  In- 
land E.  R.  CJo.,  60  Wash.  619,  97  Pac.  744, 
23  L.  R.  A.  (N.  S.)  1224.  Many  other  cases 
might  be  dted,  some  of  them  being  in  de- 
fendant's brief.  The  court  said  in  Morgan  v. 
Railroad,  supra:  "It  is  altogether  probable 
that  he  acted  on  the  daughter's  statement 
that  the  trains  did  not  come  down  that  track; 
but  he  had  no  right  to  do  so.  Which  of  the 
tracks  would  or  should  be  used  for  its  va- 
rious trains  was,  of  course,  a  matter  for  the 
exclusive  determination  of  the  railroad  com- 
pany.*' It  was  held  in  Rich  v.  Railroad,  31 
Ind.  App.  10,  66  N.  B.  1028,  that  a  traveler, 
using  a  railroad  track,  has  no  right  to  con- 
fine his  precautions  to  his  knowledge  of  the 
schedules  and  customs  of  the  company,  but 
must  take  due  care  against  the  approach  of 
"extra  trains"  and  even  "wild  trains" — those 
which  are  expected  as  well  as  those  not  ex- 
pected to  use  the  track  on  which  he  is  walk- 
ing. And  in  White  ▼.  Railroad,  supra,  the 
court  stated  that  the  accident  was  due  en- 
tirely to  the  plaintiff's  want  of  proper  care 
for  his  own  safety  in  relying  upon  his  expec^ 
tation,  which  was  according  to  the  railroad 
company's  usage,  "that  the  train  by  which 
he  was  struck  would  not  come  upon  the 
track.  He  must  look  out  for  all  trains,  and 
any  other  rule,  it  was  said,  would  measure 
his  conduct  by  the  altogether  too  liberal  rule 
of  chances  and  risks,  and  would  impose  upon 
the  railroad  company  too  rigorous  and  bur- 
densome responsibilities,"  regardless  of  the 
inconvenience  to  the  public  arising  from  oper- 
ating its  trains  under  any  such  handicap. 

The  company  owed  the  intestate  no  legal 
duty  to  keep  the  switchlock  in  repair  so  that 
its  trains  would  be  held  to  the  main  track. 
It  did  owe  the  duty  to  its  passengers  to  see 
that  its  track  was  in  proper  condition,  but 
not  to  him.  Nor  was  there  any  duty  to 
notify  him  when  the  side  track  would  be 
used.    His  plain  duty  was  to  act  upon  the 


presumption  that  it  might  be  used  at  any 
time.  Besides,  the  railroad  company  was 
not  guilty  of  any  negligence  with  respect  to 
the  switch,  as  it  was  tampered  with  by  some- 
body and  broken,  without  any  opportunity 
of  the  defendant  to  inspect  and  repair  it  A 
freight  train  had  Just  passed  by  it  on  the 
main  track,  when  it  was  in  good  order. 
What  is  called  a  side  track  in  this  case  is  not 
an  unused  track,  but  is  really  a  "pass  track"; 
that  is,  one  by  means  of  which  trains  run- 
ning in  opposite  directions  can  pass  at  that 
point  One  is  side-tracked,  and  the  other 
passes  by  on  the  main  line.  So  that  intes- 
tate had  no  right  to  believe  that  a  train 
would  not  pass  oVer  the  side  track.  The 
question,  therefore,  is  narrowed  to  this: 
Which  has  the  superior  right  to  the  use  of 
the  track,  the  railroad,  who  owns  it,  and 
is  required  to  operate  its  trains  for  the  bene- 
fit of  the  public  under  certain  penalties  and 
liabilities  for  its  neglect  or  a  trespasser,  or 
even  a  licensee,  who  walks  on  the  same  for 
his  own  convenience,  especially  when,  as  in 
this  case,  the  pedestrian  is  not  bound  to 
use  it,  but  leaves  a  beaten  path  on  the  side 
of  the  main  track  for  that  purpose  and  as 
matter  of  choice?  This  question  is  not  hard 
to  answer,  and  the  preferential  right  of  the 
railroad  company  must  .be  admitted. 

The  court  in  its  opinion  concedes  the  gen- 
eral rule  that  a  person  using  a  railroad  track 
must  "look  and  listen,"  but  says  that  the 
duty  may  be  qualified  by  the  attendant  facts 
and  circumstances.  There  is  no  such  qual- 
ification in  a  case  like  this  one,  and  the 
cases  cited  for  this  position  relate  either  to 
crossings,  when  the  view  is  obstructed  or  no 
signals  given  (Stanley  v.  Railroad),  or  to 
some  duty  owing  to  a  passenger  (Ray  v.  Rail- 
road, 141  N.  G.  84,  53  S.  B.  622),  or  to  em- 
ployte  having  a  right  to  use  the  track  (Sher- 
rill  v..  Railway,  140  N.  O.  252,  52  S.  B.  940; 
Lassiter  v.  Railroad,  133  N.  C.  244,  45  S. 

B.  570),  or  to  flying  switches  or  shunting  of 
cars,  where  a  person  entitled  to  use  the 
track  is  injured  thereby  (Farris  v.  Railroad, 
151  N.  C.  483,  66  S.  B.  457,  40  U  R.  A.  [N. 
S.]  1115 ;  Johnson  v.  Railroad,  79  S.  B.  690, 
at  this  term;  Wilson  v.  Railroad,  142  N.  C. 
333,  55  S.  B,  257;  Hudson  v.  Railroad,  142 
N.  G.  198,  55  S.  B.  103),  or  to  persons  on 
trestles,  or  helpless  on  the  track  (Snipes  v. 
Railroad,  152  N.  C.  42,  67  S.  B.  27),  or  where 
trains  are  run  without  lights  or  signals  in 
the  nighttime  (Hammett  v.  Railroad,  157  N. 

C.  322,  72  S.  B.  1077;  Pumell  v.  Railroad, 
122  N.  0.  832,  29  S.  B.  953).  But  in  all  of 
those  cases  there  was  some  legal  duty  owin^r 
to  the  injured  party  which  was  neglected. 
Not  a  one  of  them  touches  the  facts  of  this 
case,  as  I  think,  but  all  can  be  referred  to 
a  well-recognized  principle  of  the  law,  which 
does  not  apply  to  a  trespasser  or  mere  li- 
censee walking  along  the  track,  in  broad  day- 
light and  in  full  possession  of  all  his  facul- 
ties, with  the  power  and  capacity  to  look  and 
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listen,  with  an  unobstructed  view,  and,  too, 
with  notice  by  the  sound  of  the  whistle, 
which  he  heard,  that  a  train  was  approach- 
ing. 

Besides,  there  was  nothing  here  to  .modify 
the  general  rule  that  a  man  on  the  tracks 
should  look  and  listen,  for  the  company  was 
proceeding  riirhtfuUy  with  its  train  along  one 
of  its  tracks,  without  any  negligence  on  its 
part  Although  the  company  was  not  in  any 
legal  fault,  it  is  required  by  this  decision  to 
look  out  for  foot  passengers,  nevertheless, 
and  to  give  them  timely  warning,  so  that 
they  may  leave  the  track.  Suppose  It  was 
doing  the  unexpected  or  unusual  thing  of 
running  on  its  own  side  track,  it  had  the  le- 
gal right  to  do  it,  and  in  the  exercise  of  a  le- 
gal right  there  can  be  no  wrong.  There  is 
nothing  in  the  evidence  to  prevent  the  full  op- 
eration of  the  ordinary  rule  requiring  track- 
walkers to  look  out  for  trains.  We  have 
said  very  recently  that  even  where  a  traveler 
on  a  highway  at  a  crossing  has  been  misled 
by  the  negligent  act  of  a  railroad  company, 
and  is  exposed  to  injury  by  reason  thereof, 
it  does  not  absolve  him  of  the  duty  to  exer- 
cise due  care  to  avoid  injury,  that  is,  such 
care  and  regard  for  his  own  safety  as  the 
circumstances  and  surroundings  would  nat^ 
orally  and  reasonably  lead  a  man  of  ordi- 
nary prudence  to  use,  and,  if  his  situation 
is  suggestive  of  danger,  he  is  required  to 
use  such  care  as  is  proportioned  to  the  risk 
or  hazard,  making  allowance,  of  course,  for 
the  conduct  of  the  railroad  company  or  its 
servants  in  so  far  as  if  has  reasonably  af- 
fected his  own.  But  at  least  he  must  use  or- 
dinary care,  whatever  the  situation  may  be. 
Johnson  v.  Railroad,  79  S.  E.  690,  at  this 
term.  The  only  care  he  could  use  in  this 
case,  or  the  least  he  could  have  exercised, 
was  to  look  and  listen  for  approaching 
trains. 

Let  us  suppose  that  the  train  had  taken  the 
side  track  under  an  order  from  the  dispatch- 
er and  without  the  knowledge  of  the  intes- 
tate, and  the  switch  had  been  set  to  the  side 
track,  instead  of  being  tampered  with,  in 
execution  of  the  order,  and  plaintiff  had  been 
killed,  as  he  would  have  been;  can  it  be 
said  that  he  was  not  required  to  look  and 
listen,  simply  because  he  did  not  exi)ect  the 
train  on  the  side  track,  but  presumed  that  it 
would  stay  on  the  main  line?  Surely  not 
He  had  no  greater  right  or  privilege,  in  his 
aitoatlon,  than  the  ordinary  track-walker 
who  takes  the  chances  as  he  did.  My  con- 
clusion is  that  the  case  falls  directly  and 
fully  within  the  principle  of  High  v.  Railroad, 
and  the  other  cases  already  cited,  and  the 
present  decision  of  the  court,  therefore,  con- 
flicts with  them. 

I  admit  that  the  decision  is  not  in  conflict 
with  Bessent  v.  Railroad,  132  N.  C.  934,  44 
8.  E.  648,  Morrow  v.  Railroad,  147  N.  C. 
623,  61  8.  E.  621,  Beach  v.  Railroad,  148  N. 


C.  153,  61  S.  E2.  664,  and  the  many  cases  in 
our  reports  which  are  like  them,  and,  while 
it  recognisses  the  principles  as  there  stated 
and  applied,  and  concedes  that  those  cases 
were  properly  decided,  it  fails  to  extend  the 
same  principle,  which  is  thus  recognized,  to 
the  facts  of  this  case  when  it  is  equally  ap- 
plicable to  them.  In  Beach's  Case  we  said : 
'^A  railroad  track  is  intended  for  the  run- 
ning and  operation  of  trains,  and  not  for  a 
walkway,  and  the  company  owning  the  track 
has  the  right,  unless  it  has  in  some  way  re- 
stricted that  right,  to  the  full  and  unimpeded 
use  of  it  The  public  have  rights  as  well  as 
the  individual,  and  usually  the  former  are 
considered  superior  to  the  latter.  That  pri- 
vate convenience  must  yield  to  the  public 
good  and  public  accommodation  Is  an  ancient 
maxim  of  the  law.  If  we  should  for  a  mo- 
ment listen  with  favor  to  the  argument,  and 
eventually  establish  the  principle,  that  an 
engineer  must  stop,  or  even  slacken  his 
speed,  until  it  may  suit  the  convenience  of 
a  trespasser  on  the  track  to  get  off,  the  oper- 
ation of  railroads  would  be  seriously  retard- 
ed, if  not  practically  impossible,  and  the 
injury  to  the  public  might  be  Incalculable. 
The  prior  right  to  th^  use  of  the  track  is  in 
the  railway  as  between  it  and  a  trespasser 
who  is  apparently  in  possession  of  his  senses 
and  easily  able  to  step  off  the  track.''  And 
in  Morrow's  Case:  "If  he  [the  pedestrian] 
actually  saw  the  train  or  heard  it  as  it  ap- 
proached him,  and  failed  to  clear  the  track, 
if  he  had  reasonable  time  to  do  so  (as  he  had 
in  this  case),  he  was  guilty  of  such  negligence 
which  defeats  his  recovery."  The  killing  of 
the  Intestate  was  the  direct  result  of  his  own 
fault,  and  there  is  no  culpability  on  the  part  . 
of  defendant 

BROWN,  J.,  concurs  in  this  opinion. 

OSB  N.  C.  B36) 
^  WALTERS  V.  DURHAM  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  lU, 

1913.) 

1.  Master  and  Sebvant  (|  177*)— Injueies 
TO  Sebvant— Fellow  Sebvant  kule. 

A  master  Ib  not  liable  for  injuries  to  » 
servant  caused  by  tiie  negligence  of  a  fellow 
servant 

[Ed.  Note.^For  other  cases,  see  Master  ami 
Servant  Cent  Dig.  §|  307,  352,  353 ;  Dec.  Dig. 

a    ■*■*••    J 

2.  Master  and  Sebvant  (§  170*)— Injubies 
TO  Sebvant— DuTT  to  Exebcise  Oabb  in  Se- 
lecting Fellow  Sebvants. 

While  a  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  fellow  servant 
he  is  bound  to  use  reasonable  care  in  selecting 
fellow  servants,  and,  if  he  fails  to  use  such  ' 
care,  he  may  be  held  responsible  for  injuries 
Inflicted  by  such  incompetent  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  336;  Dec.  Dig.  {  170.*] 

3.  Masteb  and 'Servant  (§  265*)— Injuries 
to  Sebvant-^Action— Bubden  op  Pboof. 

There  being  a  presumption  tliat  a  master 
will  properly  perform  his  duty  to  exercise  rea- 


*rBrotb«r 
80S. 


■M  Mun«  topie  and  Motion  NU2CBBR  in  Deo.  Dig.  a  Am.  Dig.  Kty-No.  Series  ft  Rep'r  Indexee 


50 


80  SOUTHBASTERN  RBPORTEB 


(N.O. 


sonable  care  in  the  selection  of  fellow  servants, 
a  servant  injured  by  the  ne^igenee  of  another 
has  the  burden  of  proving  that  the  master  was 
negligent  in  employing  an  incompetent  servant, 
or  in  retaining  him  uter  knowledge  of  incom- 
petency. 

JEd.  Note.— Pot  other  case,  see  Master  and 
Servant,  Cent  Dig.  |S  877-908,  955 ;  Dec.  Dig. 
§  2t>5.*] 

4.  Masteb  and  Servant  (|  168*)^Injubie8 
TO  See VANT— Fellow  Servant— * 'Incompe- 
tency*' OP  Fellow  Servant. 

The  term  "incompetency"  in  relation  to  the 
duty  of  the  master  to  use  reasonable  care  to 
select  competent  fellow  servants  for  his  other 
employes  is  not  confined  to  a  lack  of  physical, 
mental,  or  manual  capacity,  but  extends  to  any 
kind  of  imfitness  which  renders  employment  or 
retention  of  a  servant  dangerous  to  his  fellows. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  334,  335,  337-340.  349 ; 
Dec  Dig.  §  168.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3507-3510.] 

5.  Masteb  and  Servant  (§  271*)— Injuries 
to  Servant— Actions— Evidence. 

In  an  action  against  a  master  for  engaging 
and  retaining  an  incompetent  fellow  servant, 
whose  negligence  caused  an  injury  to  plaintiff, 
evidence  of  the  general  reputation  of  the  fellow 
servant  for  incompetency,  and  habitual  careless- 
ness, and  inattention  is  admissible,  as  well  as 
evidence  of  specific  acts  of  negligence,  careless- 
ness, or  inattention  which  may  tend  to  estab- 
lish the  master's  knowledge  of  the  servant's  in- 
competency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  347.  928-931 ;  Dec.  Dig. 
§  271.*] 

6.  Master  and  Servant  (§  173*)  — Knowl- 
edge OF  Agent— Effect. 

Where  the  vice  principal  of  the  master 
knew  of  the  incompetency  of  one  of  plaintiffs 
fellow  servants,  such  knowledge  coming  to  him 
in  the  course  of  his  duties,  the  master  is  charg- 
ed with  notice,  and  the  fact  that  the  vice  prin- 
cipal subsequentiy  left  the  employ  of  the  master 
will  not  affect  the  result 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §f  343-346;  Dec  Dig.  $ 
173.*] 

7.  Appeal  and  Error  (J  927*)  —  Nonsuit — 
Inference. 

In  reviewing  a  judgment  of  nonsuit,  evi- 
dence in  favor  of  plaintiff  must  be  taken  as 
true,  and  interpreted  in  the  light  most  favora- 
ble to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§2912,  2917,  3748,  3758, 
4024;    Dec.  Dig.  {  927.*] 

8.  Master  and  Servant  (§  287*)— Injuries 
TO  Servant— Actio Ns-^URT  Question. 

In  an  action  against  a  master  for  injuries 
caused  by  the  negligence  of  a  fellow  servant 
the  question  of  the  master's  negligence  in  en- 
gaging and  retaining  an  incompetent  fellow 
servant  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  1034,  1045,  1051,  1052, 
1054-1067 ;   Dec.  Dig.  §  287.*] 

9.  Evidence  (J  471*)—Admissibilitt— Opin- 
ion Evidence. 

In  a  personal  injury  action  by  a  servant 
where  he  counted  on  the  master's  negligence  in 
hiring  and  retaining  an  incompetent  fellow  serv- 
ant it  was  not  improper  to  exclude  the  testi- 
mony of  a  witness  that,  in  his  opinion,  the  fel- 
low servant  was  not  competent  tor  the  work  in 
which  he  was  engaged. 

[Ed.  Note.— For  other  cases,  see  E)vidence, 
Cent  Dig.  §§  2149-2185 ;    Dec.  Dig.  §  471.*] 


Apx)eal  from  Superior  Court,  Dnrham 
County;  Peebles,  Judga 

Action  by  S.  A.  Walters  against  the  Dur- 
ham  Lumber  Company.  From  judgment  of 
nonsuit,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Civil  action  to  recover  damages  for  physi- 
cal injuries  caused  by  the  alleged  negligence 
of  the  defendant  company  in  the  selection  of 
a  fellow  employ^,  tried  before  his  honor,  R. 
B.  Peebles,  judge,  and  a  jury,  at  March  term, 
1913,  of  the  superior  court  of  Durham  county. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  on  November  9, 
1911,  the  plaintiff,  an  employ^  of  the  defend- 
ant company,  was  engaged  in  operating  a  rip- 
saw, making  pieces  for  door  panels ;  that  the 
work  Is  ordinarily  done  by  two  persons,  one 
a  feeder,  who  pushes  the  lumber  or  material 
onto  the  saw,  and  the  other  the  "taller," 
who  draws  the  piece  away  from  the  saw, 
a  witness  saying:  *The  taller  takes  hold  of 
It,  and  holds  the  plank  down  to  the  table 
to  keep  it  from  flying  up  until  It  gets  through 
the  saw.  He  then  lays  the  plank  down" — 
that  the  work  requires  careful  and  continuous 
attention,  and,  If  the  taller  raises  the  ma- 
terial before  It  is  severed,  or  before  It  is 
clear  of  the  saw,  it  is  not  unlikely  to'  be 
caught  and  hurled  backward,  causing  Injury 
to  the  other  operator,  the  feeder;  that  on  the 
occasion  in  question,  the  plaintiff's  regular 
assistant,  Roberts,  having  been  called  away, 
one  Milton  Carden,  another  employ^,  was 
sent  to  do  his  work;  that  Carden  had  not 
been  engaged  In  this  or  other  work  of  lik^ 
kind,  and  soon  after  he  commenced,  being  in- 
attentive and  looking  away  from  his  work, 
he  raised  the  piece  of  material  before  It  was 
sawed,  or  before  It  was  dear  of  the  saw; 
that  same  was  caught  and  thrown  against 
the  plaintiff  with  great  force,  causing  serious 
and  very  painful  injuries. 

In  endeavoring  to  develop  his  case  before 
the  court  and  jury,  plaintiff  offered  to  prove 
that  said  Milton  Carden  had  the  general  rep- 
utation of  being  careless  and  inattentive,  and 
unfitted  for  work  of  this  kind.  The  evidence 
was  excluded,  and  plaintiff  excepted. 

Again,  the  plaintiff  offered  evidence  tend- 
ing to  show  that  said  Milton  Carden  was 
habitually  careless,  and  Inattentive  to  his 
duties,  and  had  been  observantly  so  during 
the  time  he  was  In  the  employment  of  de- 
fendant, more  than  a  year.  Proof  excluded, 
and  plaintiff  excepted. 

In  this  connection,  among  others,  a  wit- 
ness by  the  name  of  W.  F.  Stanley  was  asked 
the  following  question:  ''Q.  State  whether 
or  not  Mr.  Carden  had  the  habit  of  looking 
away  from  his  work,  and  not  giving  attention 
to  the  work  that  he  was  engaged  In."  The 
defendant  objected  to  this  question.  Counsel 
for  plaintiff  explained  the  purpose  of  the 
question  submitted  to  the  witness  Stanley 
was  to  show  that  Mr.  Carden,  an  employ^ 
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of  the  defendant  company,  who  was  working 
with  the  plaintiff  at  the  time  of  the  injury, 
was  incompetent,  and  was  in  the  habit  of 
neglecting  his  work,  and  that  this  t&ct  was 
known  to  the  defendant  company.  The  ob- 
jection was  sustained,  and  the  plaintiff  ex- 
cepted. This  witness  was  also  asked  if,  in 
his  opinion.  Garden  was  competent  for  the 
work  he  was  then  engaged  in,  and  question 
was  excluded,  and  plaintiff  excepted. 

Again,  a  witness  by  the  name  of  W.  B. 
lonng  testified  that  he  was  foreman  of  de- 
fendant company  for  some  time  prior  to  1910, 
hsTlng  supervision  over  Garden,  and  with 
power  to  employ  and  discharge  labor,  etc., 
but  was  not  now  in  the  company's  employ- 
ment This  witness  was  asked  the  question: 
"Q.  State  whether  or  not,  as  foreman  of  the 
defendant,  you  know  the  habits  and  diar- 
acter  of  Mr.  Garden  as  a  workman  at  the 
time  you  and  he  worked  with  the  defendant 
company.*'  To  the  foregoing  question  the 
defendant  objected.  The  objection  was  sus- 
tained, and  plaintiff  excepted.  Gounsel  for 
plaintiff  explained  the  question  was  <asked 
for  the  purpose  of  showing  that  Mr.  Garden 
was  Incompetent  as  a  workman,  and  that  he 
was  inattentiye  to  Ms  work ;  that  he  had  a 
habit  of  looking  away  from  his  work,  and 
langhing  and  talking  to  others;  that  this 
was  before  the  injury ;  and  that  these  facts 
were  known  to  this  witness,  as  foreman  of 
the  defendant  company's  mllL  He  was  not 
foreman  at  the  time  the  injury  occurred; 
bnt  Mr.  Hlgfoy  was  foreman.  Question  was 
excluded,  and  plaintiff  excepted. 

This  witness  was  afterwards  recalled,  and 
stated  without  objection:  "Had  worked  for 
some  time,  a  year  or  two,  with  Mr.  Garden  at 
defendant's  plant  He  had  a  way  of  stopping 
and  speajsing  to  any  one,  and  he  would 
catch  hold  of  them  when  they  would  come 
by,  and  I  had  to  speak  to  him  about  it  more 
than  once»  occasionally.  If  any  one  came 
by,  close  by,  he  would  turn  around,  and  speak 
to  them  over  a  Job,  whenever  he  was  at  work." 
And,  again:  ''What  I  have  noticed  and  de- 
scribed was  Just  a  common  habit  he  had. 
I  know  his  general  reputation  in  this  parties 
ular  at  the  mill.  I  was  in  a  position  in  the 
mill  invested  with  power  to  employ  and  dls- 
diarge  labor." 

Cross-examination:  ''I  left  the  employ  of 
the  defendant  company  in  January,  1910; 
w(^ked  with  the  defendant,  the  Durham 
Lumber  Company.  Mr.  Garden  was  a  grown 
man.  He  worked  there  a  long  time;  don't 
remember  how  long.  Mr.  Garden  was  a 
man  of  sense  and  intelligence  enough  to  know 
bow  to  take  the  boards  away  from  that  saw, 
if  he  paid  attention  to  it" 

Several  witnesses  for  defendant  testified 
that  Garden  had  sufiSdent  sense  ahd  intelli- 
gence to  do  this  work,  and  it  was  further 
iiisclosed,  on  cross-examination  of  some  of 
these  witnesses,  that  while  in  defendant's 
employment  he  waa  "earless  and  inattentive. 


and  was  rough  and  careless  in  the  way  he 
did  his  work,"  etc 

On  motion  there  was  Judgment  of  nonsuit, 
and  plaintiff  excepted  and  appealed. 

J.  A.  Giles  and  Bryant  &  Brogden,  all  of 
Durham,  for  appellant  W.  L.  Foushee,  of 
Durham,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1-4]  It  is  the  very  generally  ac- 
cepted principle,  unless  otherwise  provided 
by  statute,  as  it  is  in  this  state.  In  the  case 
of  railroads,  that  an  employer  of  labor  is 
not  responsible  for  injuries  to  an  employ^ 
attributable  solely  to  the  negligence  of  a  fel- 
low servant  Hagins  v.  Bailroad,  106  N.  G. 
537,  11  S.  B.  690.  He  is  held,  however,  to 
the  exercise  of  reasonable  care  in  selecting 
employes  who  are  competent  and  fitted  for 
the  work  in  which  they  are  engaged,  and,  if 
there  has  been  negligence  in  this  respect,  and 
it  is  shown  that  such  negligence  is  the  prox- 
imate cause  of  injufy  to  an  employ^,  he  may 
be  held  liable.  Shearman  &  Bedfleld  on  Neg- 
ligence (6th  Ed.)  f  189;  Bailey  on  Master's 
Liability,  p.  46.  The  presumption  is  that 
the  employer  has  properly  performed  his  duty 
in  the  respect  suggested,  and  before  respon- 
sibility can  be  fixed  on  him  it  must  be  estab- 
lished by  the  greater  weight  of  the  testimony 
that  the  employ^  has  been  injured  by  reason 
of  the  carelessness  or  negligence  due  to  the 
Incompetency  of  a  fellow  servant;  that  the 
master  has  been  negligent  in  employing  or 
retaining  an  Incompetent  employ^  after 
knowledge  of  the  fact,  either  actual  or  con- 
structive. Shearman  &  Redfield  (6th  Ed.) 
§  190;  Bailey  on  Master's  Liability,  pp.  48- 
56;  Big  Stone  Iron  Co.  v.  Ketron,  102  Va. 
23,  46  S.  E.  740,  102  Am.  St  Rep.  839.  In 
the  citation  from  Shearman  &  Redfield,  the 
authors  say:  •*The  burden  of  proving  negli- 
gence in  selecting  or  continuing  an  unfit  serv- 
ant is  upon  the  plaintiff.  He  must  prove 
(1)  the  specific  negligent  act  on  which  the 
action  is  founded,  which  may,  in  some  cases, 
but  not  generally,  be  such  as  to  prove  in- 
competency, but  never  can,  of  Itself,  prove 
notice  to  tile  master;  (2)  incompetency,  by 
inherent  unfitness  or  previous  specific  actd 
of  negligence,  from  which  Incompetency  may 
be  inferred;  (3)  either  actual  notice  to  the 
master  of  such  unfitness  or  bad  habits,  or  con- 
structive notice,  by  showing  that  the  master 
could  have  known  the  facts  had  he  'used 
ordinary  care  in  'oversight  and  supervision,' 
or  by  proving  general  reputation  of  the  serv- 
ant for  incompetency  or  negligence;  and  (4) 
that  the  injury  complained  of  resulted  from 
the  incompetency  proved.  iTor  evidence  of 
a  defect  or  bad  habit  is  of  no  effect,  if  the 
injury  complained  of  was  in  no  way  brought 
about  by  that  defect  or  habit  The  mere 
fact  of  the  Incompetency  of  a  servant  for  the 
work  upon  which  he  was  employed  is  not 
enough  to  warrant  a  Jury  in  finding  the  mas- 
ter guilty  of  negligence  in  employing  him. 
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Rut  the  evldenoe  by  which  sach  incompeteacy 
is  proved  may  be  of  sach  a  nature  as  to  raise 
a  fair  inference  that  the  master  either  had 
notice  of  the  fact  or  else  omitted  to  make 
sach  inquiries  as  common  prudence  would 
have  dictated.*'  And,  in  this  connection,  it 
may  be  well  to  note  that  this  term  "incompe- 
tency*' is  not  confined  to  a  lack  of  physical 
capacity,  or  natural  mental  gifts,  or  of  tech- 
nical training  when  such  training  is  requir- 
ed; but  it  extends  to  any  kind  of  unfitness 
which  "renders  the  employment  or  retention 
of  the  servant  dangerous  to  his  fellow  serv- 
ant," and  would  include  habits  of  careless- 
ness or  inattention  in  a  kind  of  work  where 
such  habits  or  methods  are  not  unlikely  to 
result  in  injury.  4  Thompson  on  Negligence, 
S  4049. 

[f  ]  In  making  out  the  proof  required  to  fix 
the  employer  with  liability  on  an  issue  of 
this  character,  it  is  very  generally  held  that 
testimony  of  the  general  reputation  of  the 
fellow  servant  for  incompetency  is  admissi- 
ble, and  also  of  habitual  carelessness  and  in- 
attention on  his  part  tending  to  show  that 
he  was  unfitted  for  the  work  in  which  he  was 
engaged,  and  by  the  great  weight  of  author- 
ity, it  is  also  held  that  specific  acts  of  negli- 
gence or  carelessness  and  inattention  on  the 
part  of  the  offending  fellow  servant  should 
be  received,  not  to  show  that  there  was  negli- 
gence in  the  particular  case  being  investi- 
gated, but  in  so  far  as  they  may  tend  to 
establish  the  character  of  incompetency,  and 
that  the  same  was  known  to  the  master,  or 
should  have  been  in  the  exercise  of  the  duties 
incumbent  upon  him  as  an  employer  of  labor. 
Alley  V.  Pipe  Co.,  159  N.  G.  327-330,  74  S. 
E.  885;  Lamb  v.  Littman,  132  N.  C.  978,  44 
S.  E.  646;  Baulec,  Adm*x,  v.  nI.  Y.  &  Harlem 
R.  R.,  59  N.  Y.  356,  17  Am.  Rep.  325 ;  West- 
em  Stone  Ck).  v.  Whalen,  151  111.  472,  38  N.  B. 
241,  42  Am.  St.  Rep.  244 ;  Grube  v.  Mo.  Pac. 
Ry..  98  Mo.  330,  11  S.  W.  736,  4  L.  R.  A. 
776.  14  Am.  St  Rep.  645;  Wesley  Hilts  v. 
Chicago  &  G.  R.  R.  Co.,  55  Mich.  437,  21 
N.  W.  878;  Evansville  &  Terre  Haute  R.  R. 
V.  Guyton,  115  Ind.  450,  17  N.  B.  101,  7  Am. 
St  Rep. '458;  B.  &  O.  R.  R.  v.  Camp,  65  Fed. 
962,  13  C.  C.  A.  233;  1  Wigmore  on  Evidence, 
S§  199-208,  250;  Bailey  on  Master's  Uability, 
pp.  55,  56,  67.  In  the  reference  to  Bailey, 
supra,  it  is  said:  "The  presumption  is  that 
the  master  has  exercised  proper  care  in  the 
selection  of  the  servant  It  is  incumbent  up- 
on the  party  charging  negligence  in  this  re- 
spect to  show  it  by  proper  evidence.  This 
may  be  done  by  showing  specific  acts  of  in- 
competency, and  bringing  them  home  to  the 
knowledge  of  the  master  or  company,  or  by 
showing  them  to  be  of  such  nature,  character, 
and  frequency  that  the  master,  in  the  exer- 
cise of  due  care,  must  have  had  them  brought 
to  his  notice.  But  such  specific  acts  of  al- 
leged incompetency  cannot  be  shown  to  prove 
that  the  servant  was  negligent  in  doing  or 
omitting  to  do  the  act  complained  of.    So  it 


is  proper,  when  repeated  acts  of  incompe- 
tency of  a  certain  character  are  shown  on 
the  part  of  the  servant,  to  leave  it  to  the 
jury  to  determine  whether  they  did  come  to 
the  knowledge  of  the  master,  or  would  have 
come  to  his  knowledge  if  he  had  exercised 
ordinary  care."  - 

The  courts  of  Pennsylvania  and  Massachu- 
setts seem  to  have  rejected  the  evidence  of 
specific  acts  of  negligence  for  any  purpose* 
on  the  ground,  chiefly,  that  such  evidence 
tends  to  unduly  multiply  the  issues;  but,  as 
heretofore  stated,  we  think  the  weight  of 
authority  and  the  better  reasooi  sustain  the 
admissibility  of  the  evidence  for  the  purpose 
and  imder  the  circumstances  indicated. 

[8]  Applying  these  principles,  we  are  of 
opinion  that  the  evidence  offei^ed  by  plain- 
tiff tending  to  show  the  general  reputation 
of  Milton  Garden,  the  fellow  servant,  should 
have  been  received;  that  the  question  as  pro- 
pounded to  the  witness  W.  B.  Young  as  to 
the  habits  and  character  of  Garden,  as  a 
workman,  while  under  the  witness  as  fore- 
man of  defendant's  work,  was  also  relevant 
to  the  extent  that  it  tended  to  fix  the  charac- 
ter of  Garden  as  an  incompetent  employ^, 
and  under  circumstances  from  which  knowl- 
edge on  the  part  of  the  master  might  be  rea- 
sonably inferred;  and,  if  it  is  established 
that  knowledge  of  the  kind  indicated  came  to 
this  witness  in  the  course  and  scope  of  his 
duties  as  vice  principal  of  defendant,  it  would 
fix  the  company  with  notice  as  a  conclusion 
of  law,  and  the  fact  that  the  witness  had 
subsequently  left  the  employment  of  the  com- 
pany would  not  affect  the  result  (Fishblate 
V.  FideUty  Co.,  140  N.  G.  589,  53  S.  B.  354 ; 
Neal  V.  Hardware  Co.,  122  N.  G.  104,  29  S. 
B.  96,  66  Am.  St  Rep.  697;  Tiffany  on  Agen- 
cy, p.  257;  1  Clark  &  Skyle  on  Agency,  S 
474),  and,  on  the  evidence  admitted,  we  think 
the  judgment  of  nonsuit  must  be  set  aside. 

[7,  8]  As  the  case  goes  back  for  a  further 
hearing,  we  do  not  consider  it  desirable  to 
make  detailed  or  specific  reference  to  the  in- 
ferences permissible  on  the  testimony;  but, 
applying  the  well-established  rules  that,  when 
there  has  been  a  judgment  of  nonsuit,  under 
the  statute  the  evidence  making  for  validity 
of  plaintiff's  claim  must  be  taken  as  true^ 
and  interpreted  in  the  light  most  favorable 
to  him,  we  are  clearly  of  opinion  that  the 
question  of  defendant's  liability  should  have 
been  referred  to  the  jury  on  the  issues  raised 
by  the  pleadings  and  under  the  principles  as 
heretofore  stated. 

[8]  On  the  question  asked  of  the  witness 
W.  F.  Stanley,  and  excluded,  whether,  in  his 
opinion,  Milton  Garden  was  competent  for  the 
work  in  which  he  was  then  engaged,  there  are 
decided  cases  of  authority  in  support  of  his 
honor's  ruling.  Troy  Fertilizer  v.  Logan,  90 
Ala.  326,  8  South.  46;  Moore  v.  Chicago,  B. 
&  Q.  R.  R.,  66  Iowa,  505,  22  N.  W.  650,  54 
Am.  Rep.  26;  Labatt  on  Master  and  Servant 
(2d  Bd.)  i  1697.    We  are  not  pr^;Mured  to  say 
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that  the  principles  sastained  by  these  de- 
cisioDs  should  apply  to  all  instances,  nor  to 
any  and  every  class  of  employes;  but,  bavlng 
regaid  to  the  character  of  work  and  on  the 
facts  presented,  we  hold  that  the  authorities 
referred  to  should  be  allowed  as  controlling, 
and  that,  in  the  present  case,  the  question 
was  properly  excluded. 

For  the  errors  indicated,  the  judgment  of 
BODsuit  will  be  set  aside,  that  the  case  may 
be  referred  to  the  Jury  under  proper  instruc- 

WOLB. 

Beversed. 

aCS  N.  C.  66S) 

TORRBNCB  et  al.  y.  CITY  OF  GHAB- 

LOTTB  et  al. 

(Supreme  CSoart  of  North  Garolina.     Noy.  19, 

1913.) 

L  Eminent  Domain  (§  317*)— Condemnation 

— POWEB   OF    LEOISLATUBS. 

The  Legislature  has  the  power  to  authorize 
a  public  service  corporation  to  acquire  an  in- 
defeasible fee  in  the  property  condemned. 

[Ed.  Note.^For  other  cases,  see  Eimuent  Do- 
main, Cent  Dig.  §§  834-840 ;  Dec  Dig.  {  317.*] 

2.  Eminent  Domain  ({  317*)->Conoemnation 

— Tttle  Acquibed. 
Priy.  Laws  1881,  c  90,  authorised  the 
Charlotte  Waterworks  Company  to  condemn 
land  in  the  manner  then  provided  for  the  con- 
demnation of  lands  or  other  public  uses.  Bat* 
tie's  Bevisai,  o.  62,  {  20,  then  in  forqe,  pro- 
vided that  land  assessed  and  condemned  should 
be  vested  in  the  condemning  company  in  fee 
simple.  Held,  that  a  judgment  of  condemna- 
tion which  assessed  damages  for  the  full  value 
of  the  land  gave  the  waterworks  compaxnr  an 
indefeasible  title  which  could  not  be  forxeited 
for  nonuser  or  misuser. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  834-^0;  Dec  Dig.  S 
817.*^ 

3w  Eminent  Domain  ({  325*)— Condemnation 
— Ohanob  in  Use  of  Land. 

As  Priv.  Laws  1905,  c  32,  authorized  the 
use  of  land  condemned  for  waterworks  as  a 
public  park,  the  original  owners  are  not  enti- 
tled to  claim  a  forfeiture  of  any  easement  of 
the  waterworks  company;  the  possibility  of 
reverter  beins  a  contingent  claim,  at  best  de- 
feasible at  the  will  of  the  state,  which  alone 
can  forfeit  a  corporation's  franchise,  and  which 
nay  authorise  a  change  in  the  use  of  the  prop- 
erty such  use  being  no  more  burdensome  to  such 
owners. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
min,  Cent.  Dig.  H  854-856,  859 ;    Dec.  Dig.  { 

Appeal  ftom  Superior  Court,  Mecklenburg 
County;   Webb,  Judge. 

Action  by  M.  A.  Torrence  and  others 
against  the  City  of  Charlotte  and  Charlotte 
Park  ft  Tree  Commission.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Affirmed. 

F.  L  Osborne  and  Maxwell  ft  Keerans, 
all  of  Charlotte,  for  appellants.  Cansler  ft 
Cansler,  P.  C.  Whltlock,  and  Chase  Brenizer, 
all  of  Charlotte,  for  appellees. 

CLABK,  a  J.  The  plaintiffs,  hdrs  at  law 
tnd  devisees 'Of  the  original  owners  of  the 


lands,  brought  this  action  against  the  city  of 
Charlotte  and  the  Charlotte  Park  Commission 
to  recover  nine  acres  of  land  on  which  was 
formerly  located  the  waterworks  pumping 
station  and  reservoir  of  the  city,  upon  the 
ground  that,  the  defendants  having  ceased 
to  use  said  property  for  waterworks  purpos- 
es, the  title  thereto  had  reverted  to  the  plain- 
tiffs.  The  answer  denied  the  plaintiffs'  right 
to  recover  upon  the  grounds:  (1)  That  by 
virtue  of  the  condemnation  proceedings  the 
Charlotte  Waterworks  Company,  under  whom 
the  defendants  claim,  acquired  an  indefeasi- 
ble fee  in  said  lands.  (2)  But,  even  If  the 
grantor  of  the  defendants  did  not  acquire  an 
Indefeasible  fee  in  the  lands  In  question,  still 
there  was  no  reverter  to  the  plaintiffs,  be- 
cause the  defendants  were  expressly  author- 
ized by  the  General  Assembly  to  discontinue 
the  use  of  said  lands  for  waterworks  pur- 
poses, and  to  convert  them  into  a  public 
park. 

Under  chapter  90,  Private  Laws  1881,  the 
Charlotte  Waterworks  Company  was  aajhor- 
ized  to  purchase  or  condemn  lands  for  its 
purpose,  and  the  land  .was  taken  under  con- 
demnation proceedings.  The  report,  whlcli 
was  confirmed  by  the  court,  set  forth  that 
$112.50  per  acre  was  the  full  value  thereof, 
which  the  parties  further  agreed  was  ''the 
full  market  value  of  said  lands." 

By  virtue  of  chapter  32,  Private  Laws  1905, 
the  defendant  Charlotte  Park  Commlssiou 
was  created,  and  a  deed  from  the  water- 
works company  was  executed  to  it,  conveying 
said  lands  upon  condition  that  they  should 
be  perpetually  used  for  a  ''public  park  for 
the  white  people.*' 

The  plaintiffs  contend  that  the  waterworks 
under  its  charter  could  acquire  only  an  ease- 
ment In  the  lands  for  waterworks  purposes, 
and  that  consequently,  on  the  property  ceas- 
ing to  be  used  for  that  purpose,  it  reverted 
to  the  plaintiffs.  The  contention  of  the  de- 
fendants is  that  the  waterworks  company 
had  the  power  to  acquire,  by  condemnatlpn 
or  otherwise,  and  under  the  condemnatlou 
proceedings  they  did  acquire  and  paid  for, 
an  indefeasible  fee  simple  In  the  said  lands, 
and  that.  If  this  was  not  so,  the  Legislature 
had  the  right  to  authorize  the  use  of  the 
lands  to  be  changed  from  one  public  purpose 
(waterworks)  to  another  (public  park),  which 
prevented  any  forfeiture  for  nonuser  or  mis- 
user. 

[1]  The  Legislature  had  the  power  to  au- 
thorize the  waterworks  company  to  acquire 
an  Indefeasible  fee  simple.  Railroad  ▼.  Da- 
vis, 19  N.  C.  467;  2  Lewis,  Bm.  Dom.  (3d 
Ed.)  {  448;  Nichols,  Bm.  Dom.  {  201;  Hel- 
len  V.  Medford,  188  Mass.  42,  78  N.  B.  1070, 
69  L.  R.  A.  314,  108  Am.  St  Rep.  469— this 
last  citing  Cooley,  Const  Llm.  (7th  Bd.)  809, 
and  notes  thereto. 

[2]  The  Legislature  having  provided  In  the 
charter  of  the  waterworks  company  that  it 
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slionld  have  the  right  to  condemn  land  "to 
its  use  in  the  manner  now  provided  by  law 
for  the  condemnation  of  lands  for  railroad 
or  other  public  uses/*  this  language  must  be 
referred  back  to  section  20,  c.  62,  Battle's 
Reyisal,  then  in  force,  which  provided:  "The 
bind  assessed  and  condemned  *  *  *  shall 
be  vested  in  the  company  in  fee  simple.*' 

The  Judgment  confirming  the  report -of  the 
commissioners  in  the  condemnation  of  this 
land  for  the  waterworks  stated  that  the  land 
had  been  assessed  "the  full  value  thereof  at 
the  sum  of  $996.75,'*  being,  as  already  said, 
$112.50  per  acre.  It  is  well  settled  that, 
when  the  city  acquired  an  indefeasible  fee  in 
the  latter  for  waterworks,  there  could  be  no 
forfeiture  for  nonuser  or  misuser.  2  Lewis, 
Em.  Dom.  1500.  In  fact  no  authority  should 
be  necessary  for  that  purpose.  To  same  ef- 
fect, 3  Dillon,  Mun.  CJorp.  (5th  Ed.)  1620. 

There  are  numerous  decisions  that,  when 
a  common  carrier  acquires  a  "right  of  way" 
by  condemnation,  it  acquires  only  an  "ease- 
ment" for  that  purpose.  Railroad  v.  Stur- 
geon, 120  N.  O.  225,  26  S.  E.  779,  and  cita- 
tions thereto  in  Anno.  Ed.  When  there  is  a 
nonuser,  the  land  in  such  cases  does  not  re- 
vert, but  the  easement  simply  ceases  to  ex- 
ist More  than  this,  the  common  carrier 
cannot  call  for  the  full  width  of  its  right  of 
way,  notwithstanding  its  condemnation  of, 
and  payment  for,  the  same,  until  actually 
needed  for  its  purposes.  Railroad  v.  Stur- 
geon, supra.  But  this  has  no  application 
where  the  condemnation  is  for  a  purpose  re- 
quiring the  entire  ownership,  as  for  water- 
works, and  especially  when  the  Judgment  in 
such  proceedings  and  the  agreement  of  the 
parties  show  tliat  "full  market  value"  was 
paid. 

[3]  But,  if  it  were  conceded  that  the  wa- 
terworks company  acquired  only  an  ease- 
ment, it  was  within  the  authority  of  the 
Legislature  to  authorize  the  city  to  change 
the  public  use  from  waterworks  to  that  of  a 
public  park;  the  latter  being  not  less  ad- 
vantageous or  more  burdensome  to  the  con* 
tiguous  landowners.  This  was  fully  con- 
sidered and  decided  in  Bass  v.  Navigation 
Co.,  Ill  N.  C.  446,  449,  16  S.  E.  402,  405  (19 
L.  R.  A.  247),  in  which  the  court  said:  "The 
law  applicable  in  our  case  is,  by  its  terms, 
retrospective,  and  we  do  not  think  that  the 
Legislature  transcended  the  limits  of  its  pow- 
ers in  providing  for  the  substitution  of  one 
public  agency  instead  of  another  [in  that 
case  the  change  in  the  use  of  the  canal  from 
navigation  to  manufacturing  purposes],  and 
thereby  postponing  the  possibility  of  the  re- 
verter, if  it  existed  at  all.  That  such  con- 
tingent claim  to  the  reversion  is,  at  best, 
where  admitted  to  exist,  only  an  expectancy 
defeasible  at  the  will  of  the  state  is  made 
more  apparent  when  we  recall  the  admitted 
principle  that  it  rests  with  the  sovereign  to 
insist  upon  the  forfeiture  for  failure  on  the 
part  of  the  corporation  to  comply  with  its 
charter,  and  if,  in  our  case,  the  state  had 


not  moved,  and  should  never  move,  in  the 
matter,  there  could  be  no  dissolution." 

In  Malone  v.  Toledo,  28  Ohio  St  655,  the 
court  held,  in  an  able  and  exhaustive  opin- 
ion: "Whatever  the  estate  is,  or  however  de- 
nominated, whether  fee  or  easement  as  to 
all  property  appropriated  under  the  exercise 
of  the  law  of  eminent  domain,  we  think  that 
the  real  estate  so  appropriated  for  one  par- 
ticular public  use  may  by  legislative  author- 
ity be  applied  to  another  public  use,  and  this 
is  not  necessarily  an  abandonment  nor  is  it 
a  forfeiture  of  the  public  interest*' 

In  Strock  v.  East  Orange,  80  N.  J.  Law, 
619,  77  Atl.  1051,  it  is  said:  "When  land  has 
been  acquired  for  a  public  use,  as  for  a  park, 
by  condemnation  and  payment  to  the  owner 
of  its  full  value,.  ♦  ♦  ♦  it  seems  to  be 
competent  ♦  ♦  ♦  to  authorize  the  munic- 
ipality so  acquiring  it  to  use  it  for  other 
purposes." 

Besides  the  explicit  decision  in  Bass  v. 
Navigation  (30.,  above  cited,  in  a  later  case 
(Wilson  V.  Leary,  120  N.  C.  90,  26  S.  E.  630, 
38  L.  R.  A.  240,  58  Am.  St  Rep.  778),  on  the 
question  of  a  reverter  of  lands  upon  the  dis- 
solution or  extinction  of  a  corporation,  it 
was  held,  expressly  citing  and  overruling 
Fox.  V.  Borah,  36  N.  C.  358,  36  Am.  Dec.  48, 
as  follows:  "Upon  the  dissolution  or  extinc- 
tion of  a  corporation  for  any  cause,  real 
property  conveyed  to  it  in  fee  does  not  re- 
vert to  the  original  grantors  or  their  heirs, 
and  its  personal  property  does  not  escheat  to 
the  state,  and  this  is  so  whether  or  not  the 
corporation  was  limited  by  its  charter  or  gen- 
eral statute." 

This  has  been  cited  and  approved  in  Broad- 
foot  V.  Fayetteville,  124  N.  C.  485,  32  S.  E. 
804,  70  Am.  St  Rep.  610,  which  called  at- 
tention to  the  fact  that  Fox  v.  Borah  had 
been  overruled.  It  had  Indeed  been  previ- 
ously overruled  in  effect  in  Von  Glahn  v. 
De  Rosset  81  N.  G.  467.  In  2  Kent  Com- 
mentary, 807,  note,  it  is  said  of  the  doctrine 
of  reverter:  "This  rule  of  the  common  law 
has  in  fact  become  obsolete  and  odious."  In 
5  Thompson,  Ckxrp.  f  6730,  it  is  said  that  a 
reverter  applies  only  to  a  restricted  class  of 
corporations,  as,  for  instance,  where  a  rail- 
road company  acquired  a  right  of  way  as  an 
easement  and,  on  the  cessation  of  such  ease- 
ment the  land  is  relieved  of  that  burden. 
Land  taken  for  waterworks  is  for  a  "public 
use" ;  that  taken  for  a  railroad  is  taken  for 
a  "quasi  public  use"  only. 

In  Gray  v.  Perpetuities,  ff  44-51,  is  shown 
that:  "My  Lord  (Zk)ke's  doctrine  of  reverter 
rested  on  the  dictum  of  a  fifteenth  century 
Judge  (Mr.  Justice  Choke,  in  the  Prior  of 
Spaldings  Case,  7  Edward  IV,  14  [1467]),  and 
is  contrary  to  the  only  case  really  deciding 
the  point  (Johnson  v.  Norway,  Winch.  37 
[1622]),  though  Coke's  statement  has  often 
been  referred  to  as  law."  The  above  is  quot- 
ed from  the  opinion  in  Wilson  v.  Leary,  120 
N.  C.  93,  26  S.  E.  630,  38  L.  R.  A.  240,  58 
Am.  St  Rep.  778,  which  states  that  the  mod- 
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era  doctrine  I0  tbat,  "upon  the  dissolntion 
of  a  corporation,  tbe  title  to  the  real  prop- 
erty does  not  revert  to  the  original  grantors 
nor  their  heirs,"  citing  5  Thompson,  Corp.  f 
6747;  Owen  v.  Smith,  31  Barb.  (N.  T.)  641; 
Towar  7.  Hale,  46  Barb.  (N.  Y.)  361. 
Affirmed. 


OU  N.  C.  GO) 

BfURRILL  y.  PALMER. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1913.) 

L  Landlord  and  Tenant  (|  114*)— Bxpiba- 
TioN  OF  Leasb— Holding  Ovbht— Remedy  or 
Landlobd. 
Where  a  tenant  for  a  year  or  longer  term 
holds  over  after  tbe  expiration  of  bis  lease, 
tbe  landlord,  at  his  option,  may  treat  the  ten- 
ant as  a  trespasser  and  eject  him,  or  imme- 
diately recognize  him  as  a  tenant;    but,  if  he 
does  the  latter,  it  will  be  presumed  to  create 
a  tenancy  from  year  to  year,  under  the  stipula- 
tions of  the  lease  as  far  as  they  may  apply, 
but  such  presumption  is  rebuttable,  and  may  be 
oTercome  by  proper  and  sufficient  proof. 

[Ed.  Note.—For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  ii  373-381;  Dec.  Dig. 
I  114.*] 

2.  Landlord  and  Tenant  (|  lU*^— Expira- 
tion OF  Lease— Holdinq  Over— Nature  of 
Tenancy. 

Defendant  rented  a  dwelling  house  of 
plaintiff  for  two  years  from  April  1,  1009,  at 
the  rate  of  $4L67  per  month  in  advance.  At 
the  end  of  the  term  defendant  held  over  with- 
oQt  farther  agreement,  and  paid  rent  for  the 
first  month.  On  May  30th,  however,  plaintiff 
wrote  him  that  he  would  like  to  renew  the  lease 
for  the  remainder  of  the  12  months  at  a  high- 
er rent  Defendant  declined  to  pay  more,  but 
offered  to  take  the  property  for  12  months  at 
the  same  rate,  enclosing  a  check  at  that  rate 
for  May.  Nothing  came  -  of  this  correspond- 
ence, and  defendant  continued  in  possession 
daring  1911,  paying  rent  at  the  old  rate  at  the 
end  of  each  month,  and  on  into  the  second 
year,  until  September  28,  1912,  when  he  gave 
plaintiff  written  notice,  and  vacated  the  prem- 
ises on  October  31at.  Heldt  that  defendant  was 
a  tenant  from  year  to  year,  and,  having  vacat- 
ed the  premises  before  the  termination  of  the 
year,  was  liable  for  rent  during  the  term  the 
premises  remained  vacant,  up  to  the  end  of  the 
year. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §|  373-381;  Dec.  Dig. 
f  114.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge 

Action  by  H.  A.  Murrill  against  Chas.  V. 
Palmer.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

The  facts  formally  agreed  upon  by  the  par- 
ties are  stated  in  the  record  as  follows:  "The 
above-named  parties  agree  that  the  follow- 
ing statement  of  facts,  together  with  the  ex- 
hibits, shall  constitute  the  facts  in  this  ac- 
tion, and  agree  that  his  honor,  James  L. 
Webb,  judge  presiding,  shall,  upon  these  facts, 
find  as  a  fact  the  intentions  of  the  parties 
litigant  and  shall  give  Judgment  thereon  as 
he  shall  determine  the  law  to  be  arising 
therefrom:  First  That  the  plaintiff  and  de- 
fendant  entered   into   a    written   lease    on 


March  27, 1909,  for  a  term  of  two  yean  from 
April  1, 1909,  for  the  premises  at  No.  16  East 
Morehead  street,  in  the  city  of  Charlotte,  upon 
the  following  terms  and  conditions:  The  year* 
ly  rental  during  said  term  shall  be  five  hun- 
dred dollars  ($500.00)  which  the  lessee  agrees 
to  pay  In  monthly  payments  of  forty-one  dol- 
lars and  slxty-seven  cents  ($41.67)  each,  on 
the  first  day  of  each  month,  in  advance.' 
Agreeable  thereto,  the  defendant  occupied 
said  premises  and  paid  rent  In  advance  dur- 
ing the  two  years  as  stipulated  under  said 
lease.  The  lease  expired  April  1,  1911.  See 
Exhibit  A  Second.  That  at  the  expiration 
of  said  lease  defendant  continued  to  occupy 
said  premises  and  paid  as  the  rent  therefor 
an  amount  equal  to  the  amount  he  had  for- 
merly paid  In  advance  each  month,  to  wit 
$41.67,  which  sum,  however,  was  paid  at  the 
end  of  each  month  and  never  In  advance. 
That  on  the  80th  day  of  May,  1911,  the  plain- 
tiff addressed  a  letter  to  the  defendant,  stat- 
ing that  the  lease  had  expired,  and  that  he 
*would  like  to  renew  the  lease  for  the  re- 
mainder of  the  twelve  (12)  months  at  $45.00 
per  month.*  See  Exhibit  C.  That  on  the  1st 
day  of  June,  1911,  the  defendant  replied  to 
plaintiff,  stating,  'Will  consider  renewal  for 
the  next  twelve  •  months  at  the  same  rental 
heretofore  paid,'  and  other  conditions,  such 
as  other  improvements,'  'check  covering  rental 
for  the  month  of  May  inclosed.'  See  Exhibit 
D.  That  nothing  came  of  this  correspond- 
ence, and  the  defendant  continued  In  posses- 
sion of  the  premises,  and  the  plaintiff  con- 
tinued to  receive  the  rent  at  the  end  of  each 
month.  Third.  That  on  September  28,  1912, 
the  defendant  gave  the  plaintiff  written  no- 
tice that  he  Would  vacate  said  premises  on 
October  31st,  following.  See  Exhibit  E. 
Fourth.  That  on  October  3,  1912,  the  plain- 
tiff replied  to  the  defendant  advising  him 
that  'he  was  a  tenant  from  year  to  year,  and 
that  he  could  not  vacate  the  premises  until 
March  31,  1913,  but  that  if  he  would  secure 
a  satisfactory  tenant  to  take  the  house  on 
November  the  1st  the  matter  would  be  satis- 
factory. Any  new  lease  on  the  property  will 
have  to  be  made  at  $50.00  per  month  untU 
March  31,  1913.'  See  Exhibit  F.  Fifth. 
That  on  October  16,  1912,  plahitiff  again 
wrote  defendant  as  shown  by  Exhibit  6. 
Sixth.  The  defendant  Immediately  replied, 
stating  that  he  had  consulted  an  attorney, 
and  that  he  was  advised  that  he  had  a  right 
to  vacate  said  premises,  and  would  proceed 
to  do  so,  and  further  offered  to  help  plaintiff 
to  secure  another  tenant  See  Exhibit  H. 
Seventh.  That  oik  October  31,  1912,  the  de- 
fendant vacated  said  premises,  and  they  re- 
mained vacated  until  February  1,  1913,  or 
for  a  space  of  three  months,  which,  as  the 
plaintiff  had  been  receiving  $41.67  each 
month  for  said  premises,  entailed  a  loss  of 
$125.0L  See  Exhibit  B.  Eighth.  That  im- 
mediately upon  the  premises  being  vacated 
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by  the  defflndant,  plaintiff  advertiBed  said 
property  tor  rent,  and  used  due  diligence  in 
every  way  to  secure  a  new  tenant  inunediate- 
ly,  and  that  he  secured  a  new  tenant  within 
a  reasonable  time,  to  wit,  about  90  days. 
That  the  defendant  also  endeavored  to  help 
plaintiff  to  secure  a  new  tenant,  and  that  this 
hiatus  in  the  rental  could  not  have  been 
avoided  by  any  further  efforts.  That  this 
cause  of  action  originated  in  the  magistrate's 
court,  being  appealed  to  the  superior  court 
by  the  defendant  That  if  upon  the  forego- 
ing exhibits  and  record,  his  honor  shall  find 
the  plaintiff  is  entitled  to  recover,  he  shall 
give  Judgment  in  favor  of  the  plaintiff  for 
$125.01,  with  interest  thereon  from  the  1st 
day  of  February,  1913,  until  paid.  If  he 
shall  find  the  plaintiff  is  not  entitled  to  re- 
cover, he  shall  give  judgment  for  the  defend* 
ant"  The  court  thereupon  entered  Judgment 
as  follows:  "This  cause,  coming  on  to  be 
heard  on  the  above-agreed  statement  of  fact 
and  the  record,  and  being  heard,  the  court  is 
of  the  opinion  that  the  defendant  was  a  ten- 
ant at  will  of  the  plaintiff,  and  so  adjudges. 
It  is  therefore  ordered  by  the  court  that  the 
plaintiff  recover  nothing  of  the  defendant 
and  that  the  costs  of  this  action  be  taxed 
against  the  plaintiff."  To  this  Judgment 
plaintiff,  having  duly  excepted,  appealed  to 
this  court 

T.  W.  Alexander,  of  Charlotte,  for  appel- 
lant F.  I.  Osborne,  H.  C.  Millar,  W.  S. 
O'B.  Robinson,  Jr.,  and  N.  A.  Cocke,  all  of 
Charlotte,  for  appellee. 

HOKE,  J.  [1]  It  is  a  principle  fully  recog- 
nized, and  not  infrequently  applied  in  this 
state,  that  when  a  tenant  for  a  year  or  a 
longer  time  holds  over  and  is  recognised  as 
tenant  by  the  landlord  without  further  agree- 
ment or  other  qualifying  facts  or  circum- 
stances, he  becomes  tenant  from  year  to  year, 
and  subject  to  the  payment  of  the  rent  and 
other  stipulations  of  the  lease  as  far  as  the 
same  may  be  applied  to  existent  conditions. 
Holton  V.  Andrews,  151  N.  C.  340,  66  S.  E. 
212 ;  Harty  v.  Harris,  120  N.  C.  408,  27  S.  E. 
90;  Scheelky  v.  Koch,  119  N.  0.  80,  25  S.  B. 
713 ;  Stedman  v.  Mcintosh^  26  K  C.  291,  42 
Am.  Dec.  122;  McAdam,  Landlord  and  Ten- 
ant (3d  Ed.)  §  32  et  seq. ;  Taylor  on  Landlord 
and  Tenant  (9th  Ed.),  f  525. 

The  position,  in  the  first  instance,  is  at  the 
option  of  the  landlord.  He  may  treat  his 
tenant  who  holds  over,  as  a  trespasser  and 
eject  him,  or  he  may  recognize  him  as  tenant, 
but  when  such  recognition  has  been  made,  a 
presumption  arises  of  a  tenancy  from  year  to 
year,  and  as  stated  under  the  terms  and  stip- 
ulations of  the  lease  as  far  as  the  same  may 
apply.  This  is  a  rebuttable  presumption 
which  may  be  overcome  by  proper  and  sufla- 
cient  proof.  When  there  is  testimony  per- 
mitting the  inquiry,  it  is  usually  a  question 
of  intent,  an  intent,  however,  which  under 
some  drcomstances  may  be  inferred  from 


conduct  and  in  direct  opposition  to  the  eix- 
press  declaration  of  one  or  the  other  of  the 
parties;  thus  in  McAdam,  supra,  p.  83,  it  is 
said:  ^'Notifying  the  landlord  that  the  ten- 
ant does  not  intend  to  renew  the  lease  is  in- 
effectual if  the  tenant  wrongfully  holds  over, 
for  the  intent  is  inferred  from  the  act  ^^^  it 
is  this  that  gives  the  landlord  the  right  to 
treat  him  as  a  tenant  for  a  renewed  term.** 
In  further  illustration  of  these  general  prin- 
ciples, there  are  decided  cases,  to  the  effect 
that  the  presumption  in  question  shall  not 
prevail  where  it  is  made  to  appear  that  when 
the  term  closed  the  parties  were  negotiating 
for  a  renewal  or  change  of  the  lease,  and  the 
tenant  remained  in  possession  with  the  ac- 
quiescence of  the  landlord  till  the  matter  was 
determined.  Montgomery  v.  Willis,  45  Neb. 
434,  63  N.  W.  794;  Smith  v.  Allt  7  Daly 
(N.  Y.)  492 ;  Schilling  v.  Klein,  41  TH  App. 
209. 

[2]  Again  it  has  been  properly  held  that 
there  shall  be  no  wrongful  holding  over  with- 
in the  meaning  of  the  principle  when  the  ten- 
ant has  been  compelled  to  continue  his  occu- 
pation of  necessity,  for  instance,  when  he  has 
remained  in  possession  solely  by  reason  of 
the  sickness  of  the  tenant,  or  some  member 
of  his  family,  and  of  such  a  character  that 
removal  could  not  be  presently  made  with- 
out serious  danger  to  the  patient  Herter  v. 
Mullen,  159  N.  Y.  28,  53  N.  B.  700,  44  L.  R.  A. 
703,  70  Am.  St  Rep.  617.  There  is  also  a  de- 
cision in  the  state^  to  the  effect  that  the  right 
of  the  landlord  to  insist  on  a  tenancy  from 
year  to  year  may  be  waived,  and  should  be 
held  waived,  when  after  the  term  had  ex- 
pired the  landlord  made  certain  propositions 
to  the  tenant  for  a  further  renting,  and 
agreed  to  give  the  tenant  time  to  consider 
them,  and,  later,  having  made  peremptory  de- 
mand for  a  sum  certain  for  a  renewal,  with- 
drawing all  other  propositions,  the  tenant 
thereupon  rejected  the  last  proposition  and 
at  once  vacated  the  premises  (Drake  v.  Wil- 
helm,  109  N.  C.  97, 13  S.  E.  891) ;  but  none  of 
the  conditions  suggested  are  presented  in  this 
case.  On  the  contrary  a  perusal  of  the  facts 
agreed  upon  will  disclose:  That  defendant 
rented  the  dwelling  house  of  plaintiff  for  two 
years  from  April  1, 1909,  at  $500  per  annum, 
the  rent  payable  at  $41.67  per  month  in  ad- 
vance. That  at  the  end  of  the  term  the  de- 
fendant held  over  without  further  agreement 
and  paid  the  rent  for  the  first  month.  That 
in  May  30,  plaintiff  wrote  to  defendant  that 
he  would  like  to  renew  the  lease  for  the  re- 
mainder of  the  12  months,  and  demanding  a 
higher  rent  Defendant  answered,  declining 
to  pay  more,  and  offering  to  take  the  proper- 
ty for  12  months  at  same  rate,  inclosing 
check  at  that  rate  for  the  month  of  May,  and, 
as  the  case  agreed  then  states  it  "that  noth- 
ing came  of  this  correspondence."  That  de- 
fendant continued  in  possession  of  the  prem- 
ises during  that  year  1911,  paying  the  rent  at 
the  old  rate  at  the  end  of  each  month  and  on 
into  the  second  year  until  September  28, 1912, 
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when  lie  gaye  plaintiff  written  notloa»  and  va- 
cated the  premises  on  Octi)ber  30,  1912,  and 
plaintiff,  using  due  diligence,  was  left  without 
a  tenant  for  three  months.  At  the  time 
when  the  former  lease  expired  there  was  no 
treaty  pending  for  renewal.  When  plaintiff 
made  his  demand  for  a  higher  rent  the  de- 
fendant did  not  accept  plalntifif  s  position  in 
reference  to  the  tenure  and  vacate  the  prem- 
lae&  He  continued  in  possession,  paying 
rent  at  the  old  rate,  and  in  our  opinion 
there  is  nothing  to  prevent  the  operation  of 
the  principle  usually  obtaining  In  such  cases, 
and  that  plaintiff  had  the  right  to  consider 
and  hold  defendant  as  tenant  from  year  to 
year. 

It  was  urged  for  defendant  that  the  ques- 
tion la  one  of  Intent  which  was  left  for  the 
jndge  to  find,  and  that  his  honor  has  found 
as  a  fact  that  the  intent  was  for  defendant 
to  occupy  the  premises  as  tenant  at  will,  but 
we  do  not  so  interpret  the  action  of  his  honor. 
There  is  no  additional  finding  of  fact  by  him, 
but  on  the  facts  as  presented  he  adjudges  as  a 
conclusion  of  law  that  defendant  occupied  the 
property  as  tenant  at  will.  The  defendant 
after  vacating  the  premises  seems  to  have 
acted  very  well  in  the  matter,  and  to  have 
done  what  he  could  to  aid  plaintiff  in  obtain- 
ing a  new  tenant,  and  he  no  doubt  has  acted 
In  good  faith ;  but,  in  our  opinion,  he  vacated 
the  premises  in  breach  of  his  tenure  as  ten- 
ant from  year  to  year,  and  plaintiff  has  the 
rlg^t  to  recover  the  damages  suffered  by  rea- 
8on  of  the  premises  being  without  a  tenant 

On  the  facts  stated,  the  plaintiff  Is  entitled 
to  judgment  for  loss  of  rents  and  this  will  be 
certified  that  such  judgment  may  be  entered. 

Beversed. 
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(Sopreme  Court  of  North  Carolina.    Nov.  26, 

1913.) 

L  JUDQMBNT  (f  252*)— Complaint— Thbobtot 
Cause— Fbatbb. 
Where  a  complaint  by  the  holder  of  a  mort- 
gage debt,  to  recover  a  deficiency  against  gran- 
tees of  ttie  mortgaged  property  who  had  as- 
nmed  the  mortgage,  was  safficient  in  its  al- 
legations to  warrant  a  recovery,  either  on  the 
theorv  of  subrogation  or  on  that  of  contract 
for  the  benefit  of  a  third  person,  it  was  not 
demiirrabie,  though  the  prayer  followed  the 
contract  theory  alone,  under  the  rale  that  the 
prayer  does  not  narrow  the  scope  of  a  plead- 
ing to  its  own  limits,  but  the  party  may  re- 
cover according  to  the  facts  stated,  and  not 
only  according  to  his  prayer. 

^[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  441,  442 ;   Dec  Dig.  {  252.*^! 

t  MOBTOAOES    (t    558*)  —  MOBTGAOB    DEBT  — 

Assumption  —  Action    fob    Deficiency  — 

subbogation. 
An  assignee  of  a  mortgage  debt,  by  viVtne 
<rf  the  doctrine  of  subrogation,  ma^  recover 
of  the  grantee  of  the  mortgagor  or  his  succes- 
■on,  who  have  assumed  the  mortgage  debt,  a 
deficiency  arising  on  foreclosure. 

^[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1596 ;   Dec.  Dig.  §  568.*] 


8.  PBINOIPAIi  AHD   BUIUBTT  (I  103*)— SXCCTBI- 

XT. 

Where  one  surety  takes  security  from  the 
principal  debtor  for  his  own  indemnity,  it  will 
inure  to  the  benefit  of  all  the  sureties,  under 
the  rule  that  equality  is  equity. 

[Ed.  Note.^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  f§  591-604;  Dec.  Dig.  i 
193.*] 

4.  Mortgages  (§  280*)  —  Sttccessiv*  Oban- 

TEES~C0  VBN  A  NTS. 

Where  mortgaged  premises  passed  through 
the  hands  of  several  grantees,  each  assuming 
the  mortgage  debt,  taking  by  several  deeds  poll, 
they  each  oecame  bound  by  the  covenants  in 
the  deeds  the  same  as  if  they  had  jointly  ex- 
ecuted the  deeds  with  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  737,  740-750,  757-760 ;  Dec.  Dig. 
§  280.*1 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Action  by  Cba&  Baber  against  S.  M.  Haide 
and  others.  From  a  Judgment  in  favor  of 
plaintiff  against  defendants  Hanie  and  Rog- 
ers, but  in  favor  of  defendants  Misenheimer 
and  Brown,  plaintiff  appeals.   Reversed. 

This  is  an  action  to  recover  money,  and  is 
based  upon  the  follovTing  facts:  The  Forest 
Hill  Realty  Company  conveyed  to  S.  M. 
Hanie  a  lot  in  the  city  of  Charlotte,  and  S. 
M.  Hanie  gave  to  Forest  Hill  Realty  Com- 
pany his  notes  for  the  purchase  money  of  said 
lot,  and  secured  the  same  by  deed  of  trust  to 
James  U  De  Laney.  The  Forest  EUll  Realty 
Company  assigned  said  notes  to  J.  J.  Har- 
rill,  who,  in  turn,  transferred  the  same  to 
the  plaintiff.  S.  M.  Hanie  executed  a  sec- 
ond deed  of  trust  to  A.  P.  Rucker  to  secure 
an  indebtedness  to  J.  W.  Lewis  &  Co.,  and 
the  trustee  in  the  first  deed  of  trust  and  the 
realty  company  released  to  make  the  second 
deed  of  trust  a  first  lien  upon  the  property. 
Subsequently  Hanie  conveyed  the  property  to 
H.  Q.  Rogers,  and  in  the  deed  to  Rogers 
from  Hanie  the  following  clause  was  insert- 
ed: ''Said  party  of  the  second  part  (H.  G. 
Rogers)  hereby  assumes  the  payment  of  two 
certain  deeds  of  trust,  one  to  J.  L.  De  Laney 
and  one  to  A.  P.  Rucker."  H.  G.  Rogers 
then  conveyed  the  property  to  the  defendant 
J.  J.  Misenheimer,  and  in  the  deed  from 
Rogers  to  Misenheimer  there  is  this  clause: 
''The  party  of  the  second  part  hereby  as- 
sumes the  payment  of  two  certain  deeds  of 
trust,  one  to  J.  L.  De  lianey  of  $450,  and  one 
to  A.  P.  Rucker,  trustee,  for  $1,200.  Also  one 
note  for  $200,  payable  to  Frank  A.  Rogers, 
which  note  the  party  of  the  second  part 
hereby  assumes  as  a  part  of  the  considera- 
tion of  this  conveyance.'*  The  notes  secured 
by  the  deed  of  trust  to  De  Laney  are  those 
for  the  recovery  of  which  this  action  is 
brought  J.  J.  Misenheimer  conveyed  the 
property  to  Miss  Brown,  in  which  deed  was 
inserted  a  clause  similar  to  the  one  which 
is  in  the  deed  from  Rogers  to  Misenheimer. 
A.  P.  Rucker,  trustee,  foreclosed  his  deed  of 
trust,  and  the  property  brought,  at  the  fore- 
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closnie  sale,  an  amount  sufficient  only  to  pay 
the  notes  secured  by  his  deed  of  trust,  leav- 
ing the  notes  secured  In  the  deed  of  trust 
to  J.  L.  De  Laney  unpaid.  This  action  Is 
brought  against  S.  M.  Hanie,  the  maker  of 
the  notes,  and  also  against  H.  6.  Rogers  and 
J.  J.  Misenheimer  and  Miss  Brown,  to  recov- 
er against  them  personally  the  amount  of 
the  notes.  The  court  held  that  the  action 
was  originally  brought  upon  the  theory  that 
the  assumption  of  J.  J.  Misenheimer  and  of 
H.  6.  Rogers  and  of  Miss  Brown  established 
a  contractual  relation  between  the  plaintiff 
and  the  said  defendants,  so  that  he  had  a 
right  to  bring  an  action  on  the  contract  di- 
rectly against  them.  The  defendant  J.  J. 
Misenheimer  demurred  to  the  complaint, 
and  the  demurrer  was  sustained.  The  plain- 
tiff then,  by  order  of  the  court,  filed  an 
amended  complaint,  upon  the  theory  that  he 
had  an  equity  to  be  subrogated  to  any  right 
S.  M.  Hanle  had  as  against  H.  6.  Rogers, 
and  upon  the  further  theory  that  the  doctrine 
of  subrogation  could  be  extended  from  H.  G. 
Rogers  to  J.  J.  Misenheimer  and  from  Mi- 
senheimer to  Miss  Brown.  Hanle  and  Bogers 
are  insolvent.  The  court  held  that  the 
plaintiff  was  entitled  to  recover  against 
Hanie  and  Rogers,  but  not  against  Misen- 
heimer and  Brown.  Plaintiff  excepted  and 
appealed. 

U  W.  Humphrey  and  Clarkson  &  Taliafer- 
ro, all  of  Charlotte,  for  appellant  J.  F. 
Newell  and  W.  F.  Harding,  botJi  of  Clarkson, 
for  appellees  Misenheimer  and  Brown. 

WALKER,  J.  (after  stating  the  fiicts  as 
above).  [1]  The  court  should  not  have  order- 
ed an  amendment  of  the  original  complaint 
It  was  quite  sufficient,  in  its  itUegations,  to 
warrant  a  recovery  upon  the  theory  of  sub- 
rogation or  that  of  contract  The  prayer 
does  not  narrow  the  scope  of  the  pleading  to 
its  own  limits,  but  a  party  can  recover  now 
according  to  the  facts  he  states  in  his  plead- 
ing and  not  necessarily  or  only  according  to 
his  prayer.  Voorhees  v.  Porter,  134  N.  C 
691,  47  S.  B.  31,  e5  L.  R.  A.  736;  Knight  v. 
Houghtalling,  85  N.  C.  17 ;  Council  v.  Bailey, 
154  N.  C.  54,  69  S.  B.  760;  Silk  Co.  v.  Spin- 
ning Co.,  154  N.  a  421,  70  S.  E.  820,  Ann. 
Cas.  1912A,  897— in  which  cases  we  said  that 
the  special  prayer  of  the  plaintiff  for  other 
relief  does  not  deprive  him  of  that  to  which 
he  is  entitled  upon  the  allegations  of  his  com- 
plaint The  sole  point  of  law  involved  in 
this  appeal  is  as  to  the  right  of  plaintiff 
(holder  of  the  10  purchase-money  notes)  to 
recover  of  defendants  Rogers,  Misenheimer, 
Miss  Brown,  and  Mrs.  Purse,  n6e  Smith, 
the  money  secured  thereby;  all  of  said  de- 
f endante  having  personally  assumed  the  pay- 
ment of  said  notes. 

In  cases  of  this  kind,  a  recovery  by  the 
mortgagee  from  a  vendee  of  the  mortgagor 
of  a  deficiency  in  the  mortgage  debt  after 
foreclosure  has  been  allowed  on  two  grounds. 


Many  of  the  courts  of  this  country — ^probably 
a  large  majority— dillow  recovery  in  such  a 
case  upon  the  broad  principle  that  a  third 
person  may  maintain  an  action  on  a  contract 
made  for  his  benefit  Though  the  present 
case  seems  to  present  a  good  opportunity 
for  the  application  of  that  principle,  yet  from 
a  consideration  of  the  decisions  of  this 
court  they  appear  not  to  have  gone  so  far. 

[2]  The  other  ground  upon  which  a  recov- 
ery has  been  allowed  against  a  grantee  of 
the  mortgagor  Is  under  the  doctrine  of  sub- 
rogation, by  which,  in  equity,  a  creditor  may 
have  the  benefit  of  all  collateral  rights,  reme- 
dies, and  securities  for  the  payment  of  the 
debt  which  a  person  standing  in  the  relation 
of  a  surety  for  others  holds  for  his  in- 
demnity. It  has  been  held  that  an  agree- 
ment by  the  purchaser  of  an  equity  of  re- 
demption with  his  vendor  that  he  will  as- 
sume and  pay  the  mortgage  debt  will  render 
him  personally  liable,  not  only  to  his  grantor, 
but  also  directly  to  the  holder  of  the  mort- 
gage. The  original  doctrine,  which  Is  still 
sometimes  advanced,  was  that  this  right  of 
the  mortgagee  to  hold  the  purchaser  of  tlie 
equity  of  redemption,  by  reason  of  the  lat- 
ter*s  agreement  with  the  mortgagor  to  as- 
sume the  payment  of  the  mortgage  debt, 
does  not  mean  that  the  mortgagee  can  main- 
tain an  action  at  law  upon  this  agreement 
between  the  mortgagor  and  the  purchaser, 
but  rests  upon  the  ground  that  the  contract 
of  the  purchaser  is  a  collateral  stipulation 
obtained  by  the  mortgagor,  which  by  equi- 
table subrogation  inures  to  the  benefit  of 
the  mortgagee.  The  mortgagee  is  said  to 
stand  on  the  righto  of  his  debtor,  and  to  be 
entitled  to  appropriate  for  his  debt  any  se- 
curity held  by  his  debtor  for  its  payment 
and  his  remedy  is  restricted  to  the  privilege 
of  subrogation  to  his  rights,  and  will  give 
him  no  rights  against  the  purchaser  which 
could  not,  under  the  contract  of  purchase, 
have  been  claimed  by  the  original  debtor. 
Accordingly  the  mortgagee  has  been  allow- 
ed to  enforce  the  personal  liability  of  such 
a  purchaser  only  to  the  extent  of  the  de- 
ficiency upon  a  foreclosure  sale  of  the  mort- 
gaged premises,  and  only  if  the  party  to 
whom  the  purchaser's  agreement  was  given 
was  himself  personally  liable  for  the  pay- 
ment of  the  mortgage  debt  The  doctrine  of 
equity  is  that,  when  the  grantee  in  a  deed 
assumes  the  payment  of  the  mortgage  debt, 
he  is  to  be  regarded  as  the  principal  debtor, 
and  the  mortgagor  occupies  the  position  of 
a  surety  as  between  themselves;  and  the 
mortgagee  is  permitted  to  resort  to  the  gran- 
tee to  recover  the  deficiency  after  applying 
the'  proceeds  of  a  sale  of  the  mortgaged 
premises,  by  the  equitable  rule  that  the  credi- 
tor is  entitied  to  the  benefit  of  all  the  col- 
lateral securities  which  his  debtor  has  ob< 
tained  to  reinforce  the  principal  obligation, 
though  this  right  is  strictly  an  equitable  one, 
and  its  exercise  at  law  has  been  refused. 
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But  the  broad  doctriiie  has  since  been  laid 
down  that  one  for  whose  benefit  a  promise 
Is  made  to  another  may  maintain  an  action 
upon  the  promise,  though  he  was  not  a  party 
to  the  agreement  or  privy  to  the  considera- 
tion thereof;  and  it  was  then  held  in  un- 
qualified terms  that  whoever  has,  for  a  valu- 
able consideration,  assumed  and  agreed  to 
pay  another's  debt  may  be  sued  directly  by 
the  creditor,  and  that  a  mortgagee  or  other 
Incumbrancer  may  maintain  a  personal  ac- 
tion against  a  purchaser  from  the  owner  of 
the  equity  of  redemption  whp  has  agreed, 
with  his  grantor,  to  assume  and  pay  off  the 
incumbrance,  if  the  party  with  whom  the 
agreement  was  made  was  himself  personally 
liable  upon  the  mortgage  debt,  and  that  the 
purchaser  who  has  made  such  an  agreement 
cannot  afterwards  be  released  therefrom  by 
his  grantor,  to  whom  it  was  made,  without 
the  consent  of  the  creditor,  to  whose  benefit 
It  Inures,  if  the  latter  has  accepted  it  The 
same  rule  will  be  applied  to  the  case  of  any 
other  incumbrance.  But  the  mortgagee  can 
simply  hold  such  a  purchaser  to  the  perform- 
ance of  his  agreement;  he  will  not  be  sub- 
rogated to  any  other  right  against  the  pur- 
chaser. The  development  of  this  doctrine  is 
doubtless  an  outgrowth  of  the  law  of  sub- 
stitution. It  is  sufficient  to  say  that  it  has 
also  been  emphatically  denied,  and  the  court 
which  laid  down  this  proposition  in  its  broad- 
est terms  (Lawrence  v.  Fox,  20  N.  Y.  268)  has 
refused  to  apply  it  to  other  somewhat  similar 
cases,  and  has  said  that  the  rule  is  one  which 
ought  not  to  be  extended. 

The  above  principles  are  similarly  stated 
by  ^.  Sheldon,  in  his  work  on  Subrogation ; 
but,  in  the  reference  to  the  right  of  recovery 
at  law  on  the  contract,  as  having  been  made 
for  the  benefit  of  the  several  grantees,  he 
classifies  the  courts,  and  assigns  this  one  to 
those  of  the  class  which  deny  the  doctrine  of 
a  recovery  ex  contractu,  but  sustain  it  upon 
the  equitable  principle  of  subrogation,  citing 
in  support  of  the  statement  Peacock  v.  Wil- 
liams, 98  N.  C.  324,  4  S.  B.  650,  to  which  may 
be  added  Woodcock  v.  Bostic,  118  N.  C.  828, 
24  8.  E.  362,  and  they  seem  to  be  aptly  cited 
for  that  purpose.  We  prefer,  therefore,  in 
view  of  the  conflict  of  authority  and  the  pre- 
vious leaning  of  this  court  towards  the  equi- 
table  right  of  subrogation,  not  to  put  our  ded- 
sion  upon  the  disputed  doctrine,  but  rather  to 
adopt  the  other  reason,  which  is  free  from 
doubt,  as  its  basis.  If  the  question  as  to  the 
strict  contractual  rights  of  the  parties  should 
ever  arise,  we  may  then,  perhaps,  consider  it 
in  the  light  of  some  more  recent  decisions  in 
this  court.  We  may  well  rest  our  decisioi}  upon 
the  case  of  Woodcock  v.  Bostic,  118  N.  0. 
828,  24  &  E.  362,  in  which  the  court  distinct- 
ly recognized  this  principle  of  equitable  sub- 
rogation, as  between  the  original  vendor  and 
purchaser,  when  the  latter  had  assumed  to 
pay  the  incumbrance.  The  note  secured  by 
the  mortgage  in  that  case  had  been  trans- 
ferred to  the  plaintiff,  as  was  the  note  in  this 


case,  so  that  the  facts  of  the  two  cases  are 
precisely  the  same.  The  court,  it  is  true,  re- 
fused to  allow  a  recovery  in  that  case  be- 
cause the  equitable  right  was  not  asked  for, 
but,  we  think,  in  that  respect,  it  failed  to  ap- 
ply the  invariable  rule  under  our  Code  that 
relief  is  granted  according  to  the  facts  plead- 
ed, and  not  merely  according  to  the  prayer, 
as  the  facts  stated  warranted  the  granting  of 
the  relief.  The  case,  though,  sufi9clently 
settles  the  other  point,  but  it  does  not  go  be- 
yond the  first  grantee  in  its  scope.  It  cites 
Hayden  v.  Snow  (0.  C.)  14  Fed.  70;  Keller 
V.  Ashford,  133  U.  S.  610,  10  Sup.  Ct  494,  33 
L.  Ed.  667~to  which  may  be  added  20  Am. 
&  EIng.  Enc.  of  Law  (2d  Ed.)  090;  King  v. 
Whitely,  10  Paige  (N.  Y.)  467;  U.  M.  Insur- 
ance Ck).  V.  Hanford,  143  U.  S.  187,  12  Sup. 
Ct  437,  36  h.  Ed.  118;  Henry  v.  Heggie,  79 
S.  E.  982,  at  this  term,  as  to  the  equitable 
liability  of  the  first  grantee.  Prof.  Minor,  in 
his  great  treatise  on  Real  Property,  says: 
"If  the  assignee  (of  the  land)  does  thus  as- 
sume payment  of  the  mortgage  debt,  he  there- 
by becomes  the  principal  debtor,  and  the 
original  mortgagor  is  only  liable  subsidiarily, 
as  a  surety.  And  while  the  mortgagee  may 
continue  to  hold  the  mortgagor  personally 
liable  upon  his  contract  to  pay  the  debt,  not- 
withstanding the  assumption  of  the  mortgage 
by  the  purchaser  of  the  land,  he  may  also,  it 
seems,  hold  the  purchaser  directly  respon- 
sible, though  he  is  not  a  party  to  the  agree- 
ment between  the  mortgagor  and  the  pur- 
chaser— ^a  right  based  sometimes  upon  the 
principle  that  one  may  sue  upon  a  contract 
to  which  he  is  not  a  party  if  it  be  made  for 
his  benefit,  and  sometimes  upon  the  theory 
of  the  subrogation  of  the  mortgagee  to  the 
rights  of  the  mortgagor  (the  surety)  against 
the  purchaser  (the  principal  debtor)."  1 
Minor  on  Real  Property,  §  647.  See,  also,  2 
Tiffany  on  Real  Property,  §  628;  20  A.  &  E. 
Enc.  (2d  Ed.)  992  et  seq.;  3  Pomeroy,  Eq.  Jur. 
{§  1206,  1207.  But  the  doctrine  reaches  be- 
yond this,  and  extends  to  all  the  subsequent 
and  successive  grantees  in  the  chain  of  as- 
sumptions, each  forming  a  link  in  the  chain 
which  binds  the  last  and  the  intervening  pur- 
chasers of  the  equity  of  redemption,  upon 
their  agreements  to  assume,  for  the  payment 
of  the  lien,  not  only  to  the  first  purchaser, 
but  to  his  vendor  and  the  mortgagee. 

In  our  case  Miss  Brown  could,  hold  Mrs. 
Purse  (n§e  Smith)  upon  her  assumption,  and 
since,  as  between  the  immediate  parties  Miss 
Brown  was  principal  and  Misenheimer  surety, 
Misenheimer  could  not  only  hold  Miss  Brown 
on  her  assumption,  but  by  virtue  of  the  equi- 
table doctrine  of  subrogation  he  could  also 
take  advantage  of  Miss  Brown's  right  of  re- 
course to  Mrs.  Purse  (n6e  Smith) ;  and,  since 
Misenheimer  was  legally  bound  to  Rogers  for 
the  debt,  Rogers  could  enforce  all  of  Misen- 
heimer's  rights,  including  the  right  to  pro- 
ceed against  both  Miss  Brown  and  Mrs.  Purse 
(n6e  Smith).  But  Rogers,  in  his  turn,  was 
bound  by  his  obligation  to  Hanie,  so  that 
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Haole  oonld  stand  in  Rogers'  shoes  and  en- 
force all  of  his  (Rogers')  rights,  and  oould 
therefore  take  advantage  of  Rogers*  right  to 
recover  of  Mlsenhelmer,  and  so  forth. 

Now  the  plaintiff,  as  the  holder  in  due 
course  of  the  notes,  can  recover  of  Hanle, 
the  maker  of  the  notes,  and  can  have  the  ad- 
vantage of  all  subsisting  obligations  in  the 
hands  of  Hanle  securing  the  payment  there- 
of. So  that  we  reach  the  Inevitable  and 
logical  conclusion  that,  by  reason  of  his 
equity,  as  creditor,  to  be  subrogated  to  all 
the  debtor's  rights,  remedies,  and  securities, 
plaintiff  can  recover  Judgment  against  each 
and  every  one  of  the  defendants.  It  was  ar- 
gued by  counsel  for  the  defendants,  as  we 
have  stated,  that  because  there  was  no  priv- 
ity between  Hanle  and  Misenhelmer,  there 
could  be  no  recovery  against  MIsenhelmer,  as 
there  was  no  right  eft  recourse  to  Mlsenhelm- 
er  in  favor  of  Hanie  to  which  plaintiff  could 
be  subrogated.  The  court  below,  in  sustain. 
Ing  this  contention,  misconceived  the  theory 
and  scope  of  the  doctrine  of  subrogation. 
If  Hanie  had,  strictly  speaking  and  prima- 
rily, no  cause  of  action  against  MIsenheimer, 
there  was  in  favor  of  Hanle  the  equity  to 
be  subrogated  to  all  the  rights,  remedies,  and 
securities  of  Rogers,  and  among  them  was 
the  right  to  go  against  MIsenheimer.  There 
is  not  lacking  ample  authority  for  the  posi- 
tion here  taken.  27  Cyc.  1355,  which  says: 
"If  mortgaged  property  passes  through  the 
hands  of  successive  grantees,  each  of  whom 
assumes  the  mortgage,  the  personal  liability 
of  the  last  holder  inures  to  the  benefit  of  the 
mortgagee,  and  may  be  enforced  by  him.** 

The  cases  about  to  be  dted  all  recognize 
and  apply  the  rule  that  the  mortgagee  in  such 
a  case,  by  virtue  of  the  equitable  principle 
of  subrogation,  can  recover  of  the  vendee  of 
the  mortgagor,  or  his  successors,  who  have 
assumed  like  obligations  to  their  vendors, 
an  amount  sufficient  to  discharge  the  incum- 
brance. Blddle  V.  Pugh,  59  N.  J.  Eq.  480,  45 
Ati.  626;  Wager  v.  Unk,  134  N.  Y.  122,  31 
N.  B.  213 ;  Fisher  v.  White,  94  Va.  236,  26 
S.  B.  573;  Crowell  v.  Hospital  of  St  Barna- 
bas, 27  N.  J.  Eq.  650;  Miller  v.  Thompson, 
34  Mich.  10 ;  Osborne  v.  Cabell,  77  Va.  462 ; 
Hopkins  V.  Warner,  109  Cal.  136,  41  Pac  868; 
Crowell  V.  Currier,  27  N.  J.  E3q.  152;  Stover 
V.  Tompkins,  34  Neb.  465,  61  N.  W.  1040. 
This  actiofa  was  not  brought  by  the  mortgagee 
who  held  the  incumbrance  on  the  land,  but 
his  assignee  of  the  notes  secured  thereby. 
But  this  should  make  no  difference  in  the  re- 
sult, as  it  is  familiar  doctrine  that  the  as- 
signee of  a  note  secured  by  a  mortgage  is 
entitled  to  the  full  benefit  of  the  mortgage. 
Jones  V.  Ashford,  79  N.  C.  172;  Hyman  v. 
Devereux,  63  N.  C.  624.  It  may  not  be  amiss 
to  add  that  when  the  complaint  in  the  case 
of  Woodcock  V.  Bostic  was  amended  in  the 
court  below,  so  as  to  set  up  the  equity  of 
subrogation,  and  the  case,  after  a  trial  there, 
was  again  brought  to  this  court,  it  afi^med 


a  Judgment  in  favor  of  the  plaintiff.  The 
notes  secured  by  the  mortgage  were,  in  that 
case,  as  it  appears,  assigned  to  the  plaintiff. 
So  that  the  case  is  a  direct  decision  on  the 
question  as  to  the  first  grantee,  and  the 
doctrine  has,  by  the  great  weight  of  authority, 
as  we  have  seen,  been  extended  to  subsequent 
grantees.  We  believe  that  this  decision, 
apart  from  the  direct  authorities  sustaining 
its  basic  principle,  which  is  greatly  favored 
by  the  law,  is  a  fair  and  Just  interpretation 
of  the  meaning  and  intention  of  the  parties, 
and  is  the  proper  deduction  to  be  made  from 
the  form  and  nature  of  the  several  transac- 
tions. The  equity  of  subrogation  springs 
naturally  out  of  the  two  other  equities,  con- 
tribution and  exoneration,  and  is,  in  fact,  one 
of  the  means  by  which  those  equities  are  en- 
forced. It  is  eminently  calculated  to  do  ex- 
act Justice  between  persons  who  are  bound 
for  the  performance  of  the  same  duty  and 
obligation,  and  is  one,  therefore,  which  is 
much  encouraged  and  protected.  It  was  called 
into  existence  for  the  purpose  of  enabling  a 
party  secondarily  liable  to  reap  the  benefit  of 
any  securities  or  remedies  which  the  creditor 
may  hold  as  against  the  principal  debtor,  and 
by  the  use  of  which  the  party  paying  may 
thus  be  made  whole.  It  may  be  used  to  en- 
force the  equity  of  exoneration  as  against  the 
principal  debtor,  or  of  contribution  as  against 
others  who  are  in  the  same  rank.  Bispham 
on  Equity  (6th  Ed.)  {  335.  The  doctrine  is 
far-reaching,  and  has  been  so  extended  that 
a  person  standing  in  the  relation  of  a  surety 
reaps  its  benefit,  and  is  thereby  entitled  to 
have  all  of  the  prindpars  means  of  indemni* 
ty,  including  the  privilege  of  substitution  to 
the  principal's  or  debtor's  claim  to  Indemnity 
or  repayment  from  others,  including  all  rem- 
edies and  securities  held  by  him.  l^heldon 
on  Subrogation,  {  100;    Hobson  v.  Bass,  U 

R.  6  Ch.  792;  Kodenbarger  v.  Bramblett,  78 
Ind.  213. 

[3]  If  one  surety  takes  a  security  from  the 
principal  for  his  own  indemnity,  it  will  in- 
ure to  the  benefit  of  all  the  sureties  by  the 
operation  of  this  rule,  because  equality  is 
equity.  Bispham  on  Equity  (6th  Ed.)  {  837,  p. 
454.  We  hold,  therefore,  that  the  court  has 
incorrectly  applied  the  law  to  the  facts  of 
thi«  casou 

[4]  It  will  not  be  contended  that  when  the 
grantees  accepted  the  several  deeds,  they  did 
not  each  become  bound  by  its  covenants  the 
same  as  if  they  had  JolnUy  executed  them 
with  the  grantors,  and  even  though  they 
were  deeds  poll  and  not  deeds  indented. 
20  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  990, 
King*  V.  Whitely,  10  Paige  (N.  Y.)  467,  and 
Henry  v.  Heggie,  79  S.  B.  982,  at  this  term. 

Before  closing  this  opinion,  we  must 
acknowledge  our  indebtedness  to  Mr.  Talia- 
ferro for  his  learned  brief  and  able  argument 
His  research  has  greatly  enlightened  us  and 
facilitated  our  Investigation  of  the  subject 

Error. 
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SHUFORD  T.  COOK. 

(Supreme  €k>iirt  of  North  Carolina.     Not.  26, 

1913.) 

1  Prhvcipal  and  Sukett  (f  200*)— OOSUBE- 

TIES  —  OONTBIBUTION  —  ACTION  —  PLEAD- 
ING— Demand— Waiveb  by  Denial. 

In  an  action  bjr  one  cosurety  against  an- 
other for  contribution,  defendant's  right  to 
demand  or  notice  before  suit  brought  is  waived 
by  his  denial  of  all  liability  in  his  answer. 

LKd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent.  Dig.  H  041-650;  Dec  Dig. 
S  20O.*J 

2.  Principal  and  Subety  (I  194*)— Cosubb- 
TIE8  —  Contribution  —  Statute  —  Con- 
struction. 

BeYiaal  1905,  |  2814,  giving  a  right  of 
action  to'  a  surety  who  has  paid  the  debt 
against  a  cosurety,  when  the  principal  is  in- 
solvent or  out  of  tne  state,  refers  to  insolvency 
at  the  time  the  action  for  contribution  is  insti- 
tuted, and  not  to  the  time  of  payment 

[£d^  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S§  605-^j23;  Dec.  Dig.  i 
194.*1 

3.  Principal  and  Subety  (§  194*)— Cosube- 
tibs— Contribution— Insolvency  of  Pbin- 

CIPAL. 

Revisal  1905,  t  2844,  gives  a  right  of  ac- 
tion to  a  surety,  who  has  paid  the  debt,  against 
Ills  cosurety,  when  the  principal  is  insolvent 
or  out  of  the  state  at  the  time  the  action  is 
brought  Held  that,  where  plaintiff  and  defend- 
ant were  cosureties  on  a  note^  which  plaintiff 
was  required  to  pay  at  maturity  on  August  5, 
1909,  at  which  time  the  principal  was  insolvent, 
and  plaintiff  brought  suit  for  contribution  Sep- 
tember 11th  following,  and  there  was  no  sug- 
gestion that  there  had  been  any  change  in  tlie 
meantime  in  the  pecuniary  condition  of  the 
principal,  who  was  discharged  in  bankruptcy 
on  September  7,  1909,  the  facts  sufficiently 
showed  that  he  was  insolvent  when  the  action 
was  instituted. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  605-623;  Dec.  Dig. 
i  194.*] 

4.  Principal  and  Surety  (|  192*)— Cobube- 

TIE&— SUPPUDflXNTAL  SUBXTY. 

Defendant  having  been  the  original  in- 
dorser  for  W.  with  reference  to  certain  indebt- 
edness. W.,  on  making  a  new  note,  succeeded  in 
obtaining  plaintiiTs  indorsement^  and  plaintiff 
took  the  note  to  defendant  for  his  indorsement. 
Defendant  at  first  declined,  but  on  being  told 
by  plainHff  that  W.  was  "perfectlv  all  right**  in- 
dorsed the  note.  Held,  that  defendant  was  a 
cosurety  with  plaintiff,  and  liable  to  plaintiff 
for  contribution. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  578-590;  Dec  Dig.  i 
192.*1 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Cllne,  Judge. 

Action  by  A.  A.  Shuford,  Jr.,  against  F.  P. 
Cook.  Judgment  for  plaintiff,  and  defendant 
appeals.    AfQrmed. 

The  action  was  to  recover  the  pro  rata  al- 
leged to  be  due  from  defendant  as  cosurety 
on  a  note  for  $2,400,  executed  to  First  Na- 
tional Bank  of  Hickory,  dated  June  5,  1909, 
payable  60  days  after  date,  by  one  J.  E. 
Wheeler,  as  principal,  and  plaintiff  and  de- 
fendant, aa  8oretle& 

There  was  evidence  on  part  of  plaintiff 
tending  to  show  the  execution  of  the  note; 


that  at  maturity  of  same  the  bank  demanded 
payment,  and  plaintiff,  having  paid  the  en. 
tire  amount  due.  Instituted  the  present  action 
for  contribution;  that  plaintiff  has  recelTed 
nothing*  on  said  payment  from  defendant  or 
otherwise.  The  evidence  further  tended  to 
show  that  at  the  time  of  maturity  of  the 
note,  and  the  payment  of  same,  and  at  the  In- 
stitution of  suit,  the  said  J.  E.  Wheeler,  prin- 
cipal, was  resident  In  Knoxvllle,  Tenn. ;  that 
he  was  Insolvent,  and  had  beeu  duly  adjudged 
bankrupt  by  the  District  Court,  U.  S.,  for 
Northern  Division  of  the  Eastern  District 
of  Tennessee,  and  had  received  his  discharge 
In  bankruptcy. 

The  defendant  denied  any  and  all  liability 
on  said  note,  and  alleged,  further,  that  no 
demand  had  been  made  upon  him  for  contri- 
bution before  bringing  suit 

The  following  issues  were  submitted  and 
responded  to  by  the  Jury: 

*'<1)  Was  J.  E.  Wheeler  a  nonresident  of 
this  state  at  the  time  plaintiff  alleges  that 
he  paid  off  the  note  of  $2,400  to  the  bank? 
Answer:   Tes. 

"(2)  Was  the  said  J.  B.  Wheeler  Insolvent 
at  the  time  plaintiff  alleges  he  paid  the 
amount  of  said  debt  to  said  bank?  Answer: 
Yes. 

"(3)  In  what  amount.  If  any,  is  defendant 
Indebted  to  the  plaintiff?  Answer:  $1,200, 
with  Interest  from  the  8th  day  of  September, 
1909." 

Arery  &  Ervln,  of  Morganton,  for  appel- 
lant W.  A.  Self  and  Bagby  &  Blackwdlder, 
all  of  Hickory,  for  appellee. 

HOKE,  J.  [1]  It  was  chiefly  urged  for  de- 
fendant that  no  demand  upon  him  was. al- 
leged in  the  complaint  before  bringing  suit, 
and  therefore  no  cause  of  action  was  stated. 
The  complaint  alleges:  "That  defendant  did 
not  pay  and  has  not  paid,  directly  or  In- 
directly, any  part  of  said  obligation,  and  has 
failed  and  refused  to  reimburse  plaintiff  In 
any  measure  for  the  sum  so  paid  by  plain-  ■ 
tiff,  and  refuses  to  make  contribution  as  the 
demands  of  Justice  and  equity  require'' — and 
this  might  well  be  Interpreted  as  sufficient  al- 
legation of  demand  to  permit  evidence  that 
same  was  made  before  suit  brought;  but, 
however  that  may  be,  It  is  uniformly  held, 
in  cases  of  this  character,  that  the  right  to 
a  demand  or  notice  will  be  considered  as 
waived  when  all  liability  Is  denied  in  the 
answer.  It  is  .only  a  defective  statement  of 
a  good  cause  of  action,  and  the  defect  Is 
cured  by  such  deniaL  Woolen  Co.  v.  Mc- 
Klnnon,  114  N.  a  661,  19  S.  E.  761;  Buffkins 
V.  Eason,  112  N.  C.  162,  16  S.  E.  916 ;  FeUon 
V.  Hales,  67  N.  C.  107. 

[2]  It  was  further  objected  that  our  stat- 
ute (Rev.  i  2844),  giving  a  right  of  action  to 
a  surety  who  has  paid  the  debt  against  a  co* 
surety  when  the  principal  is  insolvent  or 
out  of  the  state,  by  correct  Interpretation, 


*^r  other  eases  see  suns  tapie  and  section  NUMBER  in  Doc  Dig.  A  Am.  Dig.  Koy-No.  Sorles  ft  Rop'r  Indoatss 
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refers  to  the  time  when  the  action  is  insti- 
tuted by  the  surety,  and  not  to  th^  time  of 
payment  This  construction  has  been  given 
the  statute  in  Leak  y.  Covington,  99  N.  O. 
559,  6  S.  E.  241 ;  but,  in  the  present  case,  the 
note  was  paid  at  maturity  August  5,  1909. 
The  action  was  instituted  on  September  11th 
following.  There  is  no  evidence  or  suggestion 
that  there  had  been  any  change,  meantime,  in 
the  pecuniary  condition  of  the  principal;  in 
fact  the  discharge  in  bankruptcy  issued  to 
the  principal  as  to  any  and  all  debts  existent 
on  September  7,  1909,  would  seem  to  be  con. 
elusive  on  this  question,  and,  under  the  plead- 
ings and  all  the  facts  in  evidence,  we  are 
clearly  of  opinion  that  the  issues  are  suffi- 
ciently determinative  to  Justify  and  uphold 
the  Judgment. 

[3]  It  was  further  insisted  that  there  was 
evidence  on  part  of  defendant  tending  to 
show  that  the  defendant  was  not  in  fbct  a  co- 
surety with  plaintiff,  but  only  a  "supplemen- 
tal surety,*'  and  that,  as  between  the  two,  the 
plaintiff  was  under  the  primary  liability. 
The  position  and  the  testimony  tending  to 
support  U  is  sufficiently  indicated  from  this 
excerpt  from  the  examination  of  defendant 
as  a  witness  in  the  cause:  "I  was  in  Hickory 
when  I  indorsed  the  $2,400  note  of  Wheeler 
with  Shuford.  Mr.  Shuford  had  the  note 
when  I  first  saw  it  It  had  already  been  in- 
dorsed by  Mr.  Shuford  when  he  handed  it 
to  me,  and  asked  me  to  indorse  it  ♦  ♦  • 
He  said  ^Ix.  Wheeler  is  all  right;  that  he 
was  not  uneasy  about  him;  that,  as  I  had 
indorsed  the  first  notes,  he  wanted  me  to  go 
on  with  him.  I  agreed  to  Indorse  it  with 
Mr.  Shuford,  and  did.  Q.  What  was  the  in- 
ducement for  your  indorsement  of  this  first 
note?  (Defendant  proposed  to  show  that  his 
inducement  to  indorse  the  note  was  the  re- 
quest of  the  plaintiff,  and  his  assurance  that 
there  was  no  danger  in  it;  that  Wheeler  was 
perfectly  all  right  Plaintiff  objects.  Sus- 
tained. Defendant  excepts,  and  this  is  de- 
fendant's sixth  exception.)"  And  further: 
"I  will  state  again  that  Shuford  came  to  my 
house,  and  said  Wheeler  had  written  to  him, 
and  asked  him  to  indorse  It,  and  asked  me  to 
indorse  it  with  him.  I  told  him  I  had  been 
on  it  by  myself  for  awhile,  and  now  he  could 
go  on  by  himself.  Shuford  said  there  was 
no  danger  in  it;  that  Wheeler  is  perfectly 
all  right;  there  is  no  danger.  I  told  him  all 
right,  and  I  indorsed  it  That  is  about  all 
that  was  said  in  the  conversation  between  me 
and  Mr.  Shuford." 

Under  authoritative  decisions,  here  and 
elsewhere,  there  is  nothing  in  this  evidence, 
either  that  admitted  or  proposed,  which  tends 
to  establish  a  primary  liability  on  the  part 
of  plaintiff,  nor  which  makes  or  tends  to 
make  any  change  in  the  position  of  these  par- 
ties as  ordinary  cosureties  on  the  note.  At- 
water  v.  Farthing,  118  N.  O.  388,  24  S.  B. 
736;  Daniel  v.  McRea,  9  N.  C.  590,  11  Am. 
Dec.  787 ;    Chappel  v.  John,  45  Colo.  45,  99 


Pac.  44,  132  Am.  St  Rep.  134,  16  Ann.  Oas. 
854. 

A  perusal  of  the  entire  evidence  bearing  on 
this  transaction  will  disclose  that  the  de- 
fendant was  the  original  indorser  for  Wheel- 
er in  this  indebtedness,  and  later  the  plain- 
tiff came  to  share  it  with  him,  and  thereby 
relieved  him  of  a  part  at  least  of  his  obliga- 
tion. There  is  nothing  in  the  record  to  ex- 
cuse or  which  tends  to  excuse  defendant 
from  contributing  his  Just  share  of  the  Joint 
liability,  and  the  Judgment  on  the  verdict  is 
therefore  affirmed. 

No  error. 

aw  N.  C.  19) 

AMERICAN  TRUST  CO.  r.  GOODB  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1913.) 

1.  Appeal  ano  Ebbob  (f  927*)  —  Nonsuit — 
Review. 

In  reviewing  an  order  granting  a  motion 
for  nonsuit,  the  Supreme  Court  must  consider 
the  evidence  in  the  light  most  favorable  to  plain- 
tiff, and  draw  all  reasonable  inferences  permis- 
sible therefrom  for  plaintiffs  benefit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2912,  2917,  3748,  3758, 
4024 ;    Dec.  Dig.  $  927.*] 

2.  Brokebs  (S  56*)— Sale  of  Real  Fbopebtt 
— RiQHT  to  Commissions. 

Where  defendant,  having  placed  certain 
real  property  with  plaintiff  for  sale  at  a  price 
between  $30,000  and  $35,000,  with  knowledge 
that  plaintiff  had  been  endeavoring  to  sell  the 
property  to  L.,  himself  met  L.,  and  sold  the 
property  to  him  for  a  price  satisfactory  to  him- 
self, he  was  liable  to  plaintiff  for  commissions. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S§  85-89;    Dec  Dig.  f  56.*] 

Appeal  from  Superior  Court,  Mecldenburg 
County;    Webb,  Judge. 

Action  by  the  American  Trust  Company 
against  U.  S.  Goode  and  others.  At  the  con- 
clusion of  the  evidence  the  court  granted  a 
nonsuit,  and  plaintiff  excepted,  and  appeals. 
Reversed. 

J.  W.  Hutchison,  of  Concord,  and  Pharr  & 
Bell,  of  Charlotte,  for  appeUant  Cansler  & 
Cansler,  of  Charlotte,  for  appellees. 

BROWN,  J.  The  plaintiff  sues  to  recover 
commissions  upon  a  sale  of  real  estate  alleg- 
ed to  have  been  made  by  it  on  behalf  of  the 
defendants.  The  plaintiff  is  a  corporation 
doing  business  in  Charlotte,  and  has  a  de- 
partment for  the  sale  and  purchase  of  real 
estate,  of  which  E.  C.  Griffith  is  manager. 

[1]  The  evidence  must,  in  passing  upon  the 
motion  to  nonsuit,  be  taken  in  the  light  most 
favorable  to  the  plaintiff,  and  all  reasonable 
inferences  must  be  drawn  for  the  plaintiff's 
benefit. 

The  evidence  tends  to  prove  that  the  de- 
fendants owned  certain  property  occupied 
by  one  Lummus  as  tenant;  that  defendant 
requested  Griffith  to  sell  this  property  to 
Lummus;  that  Griffith  was  trying  to  sell 
Lummus  the  Draper  property;    when  Lum- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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rnns  refused   to  bny  tbe  Draper  property, 
Lnmmns  asked  for  a  price. 

Griffith  testifies:  "I  went  to  Bftr.  Goode, 
And  asked  him  for  the  price,  and  he  told  me 
he  wanted  to  submit  the  property  on  the 
basis  of  $35,000,  and  not  to  fail  to  get  a  prop- 
osition to  submit  to  him.  This  was  the  day 
preceding  the  consummation  of  the  deaL  I 
then  went  to  see  Lummns  again,  and  he  was 
still  Yery  much  interested  in  the  proposition, 
and  asked  me  to  come  back  the  next  after- 
noon at  5  o'clock.  Before  the  appointed 
hour  came,  Goode  came  into  the  office,  and 
said  he  was  about  to  close  the  trade  with 
Lnmmus  for  this  property,  which  was  locat- 
ed at  203  South  Church  street,  and  wanted 
me  to  help  him.  I  had  had  a  number  of  pre- 
Tioos  transactions  with  Goode,  having  sold 
him  the  lot  upon  which  the  building  was 
snbsequently  located.  In  the  first  conversa- 
tion, Goode  stated  that  anywhere  between 
$30,000  and  $35,000  would  be  interesting  to 
him,  and  asked  me  to  submit  it  at  $35,000. 
Said  he  wanted  $35,000  for  It;  that  any- 
where between  $30,000  and  $35,000  would 
bny  the  property.  I  tried  to  get  this  offer, 
and  made  an  appointment  with  Lummus  for 
5  o'clock  the  next  afternoon.  When  Goode 
told  me  he  had  closed  the  deal,  he  came  into 
the  office,  and  said  that  he  had  incidentally 
seen  Lummus,  they  had  started  talking  about 
the  purchase  of  the  property,  and  that  he 
had  gotten  down  to  the  point  of  a  bargain — 
they  wanted  to  trade.  He  said  he  wanted 
me  to  remain  in  the  office  until  he  and 
Lnmmus  came  there;  wanted  me  to  draw 
np  the  papers.  In  ten  minutes  he  returned 
with  Lummus;  said  they  had  decided  to 
trade,  but  was  depending  upon  a  loan  propo- 
sition, which  I  undertook  to  negotiate,  and 
did.'* 

The  plaintlfTs  evidence  tends  further  to 
prove  that  the  defendant  was  thinking  of 
buying  the  Draper  property,  which  the  plain- 
tUf  had  for  sale,  and  that  the  agreement 
was  that,  if  he  did  so,  he  was  to  pay  only  a 
nominal  commission  for  the  sale  of  his  own 
property.  About  two  weeks  after  the  sale 
of  his  property,  defendant  came  to  see  Grif- 
fith, and  told  him  he  was  unable  to  pur- 
chase the  Draper  property,  and  asked  Grif- 
fith what  the  charges  were  for  selling  his 
property  to  Lummus. 

There  Is  no  evidence  in  the  record  that 
defendant,  after  placing  the  property  in  the 
plaintifTs  hands  for  sale,  ever  took  it  out 
On  the  contrary,  the  plaintifTs  evidence 
tends  to  prove  that  in  this  case  Griffith  took 
np  the  matter  of  sale  with  Lummus  at  de- 
fendant's request,  and  was  the  efficient 
means  by  which  the  sale  was  made,  and  that 
he  continued  in  the  transaction,  managed 
and  conducted  it  to  a  successful  conclusion. 

[2]  It  is  a  fair  Inference  to  be  drawn  from 
the  defendant's  conduct  in  going  to  Griffith 
^ftpx  he  decided  not  to  buy  the  Draper  prop- 


ed  his  liability  to  pay  a  reasonable  commis- 
sion. He  had  received  the  full  benefit  of 
Griffith's  services  in  selling  his  property, 
negotiating  the  loan,  and  in  preparing  and 
executing  the  necessary  papers.  At  that 
time  the  plaintifT  evidently  thought  the  la- 
borer was  worthy  of  his  hire,  and  therefore 
he  inquired  the  amount  of  his  indebtedness. 
It  seems  to  be  well  settled  that,  if  the  owner 
authorizes  the  broker  to  effect  the  sale  of 
his  property  at  a  stipulated  price,  he  cannot 
make  a  sale  direct  to  a  person  with  whom 
he  knows  the  broker  to  be  negotiating,  or 
who  has  be&i  sent  to  him  by  the  broker,  at 
a  less  price,  and  thus  defeat  the  broker's 
claim  for  compensation.  9  Ann.  Gas.  435, 
note  and  cases  cited  in  notes. 

In  Schelgal  v.  Allerton,  65  Conn.  260,  32 
Atl.  363,  the  owner  of  real  estate,  after  his 
efforts  to  sell  to  W.  had  failed  and  been 
abandoned,  put  it  in  the  hands  of  a  real  es- 
tate agent  to  sell  at  a  certain  price.  He 
then  commenced  negotiations  wit]^  W.,  and 
while  it  still  remained  in  his  (agent's) 
hands,  without  notice  to  him,  the  owner 
sold  the  property  to  W.  for  a  less  price  than 
that  at  which  the  agent  had  been  authorized 
to  sell.  The  court  held  the  agent  was  en- 
titled to  his  commissions  on  the  amount  for 
which  the  property  sold. 

In  Byrd  v.  Frost  <Tex.Civ.App.)  29  S.  W. 
46,  the  court  held  that,  where  an  owner  of 
land  places  it  in  the  hands  of  a  broker  to  be 
sold  for  $4,000,  and,  at  the  instance  of  the 
broker,  a  proposed  purchaser  looks  at  the 
land,  and  afterwards  buys  it  from  the  owner 
for  $3,750,  the  latter  is  liable  for  the  bro- 
ker's commissions. 

In  Williams  v.  Bishop,  11  Colo.  App.  378, 
58  Pac  239,  the  court  held  that  one  who 
sells  directly  at  a  reduced  price  property 
listed  with  a  real  estate  broker  to  a  pur- 
chaser the  brokOT  had  found,  and  with 
whom  he  was  negotiating  a  sale,  without 
having  introduced  him  to  his  principal,  is 
liable  for  commissions  on  the  price  received. 

Hoadley  v.  Bank  of  Danbury,  71  Conn. 
599,  42  AU.  667,  44  L.  R.  A  321,  is  a  case  in 
point.  Here  property  was  placed  in  the 
plaintiff's  hands  for  sale,  and  they  told  the 
plaintiff  that  X.  might  be  a  possible  pur- 
chaser, and  asked  him  to  see  X.,  and  induce 
him  to  buy,  stating  that  X.  had  some  months 
before  offered  $38,000  for  the  property. 
Plaintiff  saw  him  a  number  of  times,  and  X. 
looked  over  the  property.  The  defendants 
then  sold  to  X.  for  $25,000.  No  agreement 
for  any  special  rate  of  commission  was  made. 
The  court  found  that  plaintiff  was  the  pro- 
curing cause  of  the  sale,  and  entitled  to  re- 
cover. The  court  said:  "When  an  owner 
places  land  with  a  real  estate  broker  foi 
sale,  he  agrees,  in  the  absence  of  any  spe- 
cial contract,,  to  pay  the  customary  commis- 
sion or  brokerage  in  case  a  sale  is  consum- 


erty,  and  inquiring  how  much  he  owed  him  I  mated  with  a  purchaser  who  was  led  to  be- 
for  his  services^  that  the  defendant  recogniz-    gin  the  negotiation  through  the  intervention 
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of  the  broker.  It  is  immaterial  •  •  • 
that  the  owner,  after  the  broker  has  inter- 
ested the  purchaser,  secretly  pursues  the  ne- 
gotiations, and  himself  completes  the  sale, 
or  that  the  owner  of  his  own  accord  effects 
a  sale  at  a  less  price  than  that  he  gave  the 
broker.  If  any  act  of  the  broker  in  pur- 
suance of  his  authority  to  find  a  purchaser 
is  the  initiatory  step  that  leads  to  the  sale 
consummated,  Uie  owner  must  pay  the  com- 
mission. *  *  *  The  procuring  cause  of 
sale  Is  such  intervention  of  the  broker  for 
that  purpose  as  constitutes  the  foundation 
on  which  the  negotiation  is  begun.  •  *  * 
The  law  is  dear  that  a  broker  does  not  for- 
feit his  commission  because  the  owner  avails 
himself  of  the  services  rendered  to  sell  at  a 
price  less  than  that  limited,  *  *  *  and 
the  owner's  position  is  not  improved,  if  he 
seeks  to  fortify  his  evasion  of  liability  by 
telling  the  broker,  after  the  rendition  of  the 
services,  he  will  pay  no  commission,  if  he 
(the  owner)  sells  at  such  price.*' 

Our  own  court  has  said:  **Where  a  broker, 
authorized  to  sell  at  private  sale,  has  com- 
menced negoUations,  the  owner  cannot,  pend- 
ing the  negotiation,  take  it  into  his  own 
hands,  and  complete  it,  either  at  or  below 
the  price  limited,  and  then  refuse  to  pay  the 
oommissiona"  Martin  v.  Holly,  104  N.  O. 
30,  10  S.  E.  83. 

In  the  case  at  bar,  if  Griffith's  evidence 
is  to  be  believed,  the  sale  was  made  within 
the  limits  fixed  by  the  defendant  when  he 
placed  his  property  in  Griffith's  hands  for 
sale,  that  is,  between  $30,000  and  |35,000. 
.  Upon  Griffith's  version  of  the  facts,  the 
plaintiff  is  entitled  to  recover  reasonable 
commissions.  The  decisions  cited  by  the  de- 
fendant (Mallonee  v.  Young,  119  N.  O.  649, 
26  S.  B.  141;  Abbott  v.  Hunt,  129  N.  O.  403, 
40  S.  B.  119;  Trust  Co.  v.  Adams,  140  N. 
0.  161,  68  S.  B.  1008;  Clark  v.  liumber  Co., 
108  N.  C.  139,  73  S.  B.  793)  are  based  upon 
a  different  state  of  facts,  and  are  easily 
distinguishable  from  this  case  as  made  out 
upon  the  plaintiff's  evidence. 

The  Judgment  of  the  superior  court  n<m- 
sniting  the  plaintiff  is  reversed. 


(164  N.  C.  1) 

HOOPBR  V.  HOOPER. 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1913.) 

1.  Husband  and  Wira   (I  297^)— Sspaeatb 

Maintenance— Action— ISSUES. 

Revisal  1905,  I  1567,  providing  a  remedy 
for  the  wife  where  the  hasband  separates  him- 
self and  fails  to  support  her,  gives  a  remedy 
solely  for  support,  and  the  oxily  material  is- 
sues are  as  to  whether  the  marriage  relation 
existed  when  the  proceeding  was  begun  and 
the  husband's  separation;  and  his  reasons 
and  excuses,  such  as  her  infidelity,  are  irrel- 
evant to  the  Inquiry. 

'Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  1090;    Dec.  Dig.  {  297.*] 


2.  Husband   and  Wm  (|  209*)— Sbparati 

Maintenance— JuDoiiBNT. 

In  a  proceeding  by  a  wife  under  Revisal 
1905,  {  1507,  for  support  on  the  ground  of  the 
husband's  separation,  the  judgment  is  not  final, 
for^  should  the  husband  return  and  resume  his 
obligations,  necessity  for  such  provision  would 
cease,  and  thereafter  the  husband  also  retained 
his  right  to  an  action  for  divorce. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  tf  1094-1097;  Dec.  Dig.  f 
299.*] 

Appeal  from  Superior  Court,  Polk  County; 
Lyon,  Judge. 

Action  by  Mrs.  B.  V.  Hooper  against  J.  O. 
Hooper.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Aflirmed. 

This  is  a  proceeding  for  support  The 
defendant  aslced  that  issues  be  submitted  to 
a  Jury,  which  was  refused,  and  he  excepted. 
He  also  offered  aflSdavits  containing  charges 
of  infidelity  against  his  wife,  which  his 
honor  refused  to  receive,  and  he  excepted. 

Smith  &  Shipman,  of  Hendersonville,  for 
appellant  Fortune  &  Roberts,  of  Ashvllleb 
for  appellee. 

ALLEN,  J.  [1]  This  is  a  special  proceed- 
ing for  alimony,  without  divorce,  brought 
under  section  1567  of  the  RevisaL  The  de- 
fendant admits  the  marriage,  and,  while  he 
denies  the  allegation  of  the  petition  as  to 
separation,  he  says  in  his  answer  that  he  im- 
mediately ceased  to  occupy  a  room  with  his 
wife  or  to  be  with  her  at  any  place  in 
privacy,  and  that,  in  order  to  protect  him- 
self, he  informed  his  landlady  of  his  trou- 
bles, and  that  from  that  time  on  he  would 
not  be  responsible  for  his  wife's  board,  and 
authorized  her  to  so  inform  his  wife  and  tell 
her  his  reasons,  which  is  equivalent  to  an  ad- 
mission of  a  separation.  The  statute  is  one 
solely  for  support,  and  it  provides  a  remedy 
for  the  wife  "if  any  husband  shall  separate 
himself  from  his  wife  and  fail  to  provide  her 
with  necessary  subsistence."  It  was  there- 
fore correctly  held,  in  Skittletharpe  v.  Skit- 
Uetharpe,  130  N.  C.  72,  40  S.  E.  851,  that 
only  two  material  issues  of  fact  can  arise  in 
the  proceeding,  "(1)  as  to  whether  the  mar- 
riage relation  existed  at  the  time  of  the  in- 
stitution ot  the  proceeding,  (2)  whether  the 
husband  separated  himself  from  his  wife,** 
and  also  that  the  reasons  and  excuses  of  the 
husband  for  the  separation  are  irrelevant  to 
the  inquiry. 

[2]  If  the  plaintiff  is  guilty  of  the  acts 
charged  against  her,  the  defendant  may  have 
his  remedy  in  an  action  for  divorce,  and,  as 
the  judgment  in  this  proceeding  is  not  final, 
he  could  then  move  to  modify  or  set  it  aside. 
In  the  Skittletharpe  Case  the  court  says:  "It 
is  not  contemplated  by  the  statute  that  the 
Judgment  should  be  final  and  conclusive;  for, 
should  the  husband  return  to  the  wife  and 
resume  his  marriage  relations  and  obliga- 
tions, the  necessity  for  such  a  provision  would 
cease;  or,  should  defendant  Institute  a  suit 


•For  other  eases  see  same  topio  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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tor  diTorce  (which  Is  not  permitted  by  the 
statute  to  be  done  until  six  months  after  ob- 
taining the  Information  for  such  cause  of 
action)  and  obtain  an  absolute  divorce,  It  Is 
certain  that  he  ought  to  be  relieved  from 
ber  farther  support,  which  could  not  be  done 
with  a  final  judgment  binding  upon  the  par* 
tiea" 

It  follows,  as  there  are  no  Issues  of  fact 
raised  by  the  pleadings  requiring  submission 
to  a  Jury,  and  as  the  charges  In  the  affidavits 
offered  by  the  defendant  are  Inmiaterlal  now, 
that  there  Is  no  error  In  the  proceedings  In 
tbe  superior  court 

A£9rmed. 

a64  N.  a  s) 

PRUETT  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1918.) 

L  Gabbisbs  <S  285*)  —  Injubt  to  Passskokb 

***  * AcoTPB? wr  ** 
Plaintiff,  a' passenger  on  one  of  defendant's 
trtina,  was  seated  near  an  open  window  in  the 
rear  of  the  smoking  compartment,  and  as  the 
train  was  passing  through  a  rock  cut  on  a 
carre  a  passenger  seated  in  front  of  plaintiff 
threw  a  whisky  bottle  out  the  window,  and  as 
it  struck  against  the  rock  bank  a  splinter  of 
glass  rebounded  through  plaintiff's  window, 
struck  plaintiff,  and  cut  his  eye.  Held,  that 
such  occurrence  was  pure  accident,  which  is  an 
unforeseen,  extraordinary,  extraneous  Interfer- 
ence, out  of  the  range  of  ordinary  calculation, 
for  whicik  the  carrier  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.   ff  1136-1.139;    Dec  Dig.  i  285.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  62-70;    voL  8,  p.  7560.] 

2.  Gabbikbs    (f   280*)  •— Tbanspobtation    or 

PASSXNQSn»--k>ABE  KEQUIBED. 

A  common  .carrier  is  not  a  guarantor  of 
the  safety  of  passengers  under  all  circumstanc- 
es, but  is  required  only  to  exercise  proper  care 
to  guard  against  injuries  to  passengers  that  may 
reasonably  be  anticipated. 

[Ed.  Note.--For  other  cases,  see  Carriers, 
Cent  Dig.  H  1085-1092,  1098-1103,  1106, 
1106,  1100,  1117;    Dec.  Dig.  f  280.*] 

3.  Cabbdebs  (f  284*)— Injubt  to'  Passbngeb— 
Acts  of  Otbxb  fassbnoebs. 

A  carrier  is  not  responsible  for  injury  to 
a  passenger  from  the  acts  of  another  passenger, 
aniess  the  drcnmstances  are  such  that,  by  the 
exercise  of  ordinary  care,  the  carrier  could 
have  anticipated  the  danger,  and  guarded 
against  it;  the  rule  that  it  is  the  duty  of  a 
carrier  to  use  the  highest  degree  of  care  to 
protect  a  passenger  from  wrong  or  injury  by 
a  fellow  passenger  applying  only  when  the  car- 
rier has  knowledge  of  the  existence  of  the  dan- 
ger or  of  the  facts  and  circumstances  from 
which  the  danger  may  reasonably  be  antici- 
pated. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  If  1125,  1127-1135,  1173,  1222; 
Dec  Dig.  i  284.*] 

Appeal  from  Superior  Court,  Cleveland 
County;  Justice,  Judge. 

Action  by  W.  M.  Pruett  against  the  South- 
em  Railway  Company  to  recover  damages 
for  injuries  to  plaintiff  as  a  passenger.  At 
the  conclusion  of  the  evidence  the  court 
granted  a  nonsuit,  and  plaintiff  appeal&  Af- 
firmed. 


Webb  &  Mull,  of  Shelby,  for  appellant 
O.  F.  Mason,  of  Gastonla,  and  O.  M.  Gard- 
ner, of  Shelby,  for  appellee. 

BROWN,  J.  [1]  The  evidence  seems  to  be 
undisputed,  and  all  of  it  tends  to  prove,  that 
on  August  12,  1911,  the  plaintiff  was  a  pas- 
senger on  the  defendant's  train,  and  occupied 
the  rear  seat  in  the  smoking  compartment 
There  were  two  other  seats  on  that  side  in 
front  of  the  plalntifTs  seat,  and  these  seats 
were  turned  so  that  the  four  other  passen- 
gers occupying  them  sat  facing  each  other. 
The  windows  were  up,  as  the  weather  was 
hot.  One  of  these  four  fellow  passengers 
had  a  bottle  with  some  whisky  in  It  The 
bottle  was  passed,  and  the  whisky  drunk,  and 
the  empty  bottle  was  thrown  out  of  the 
window,  and  it  struck  against  the  bank  of  a 
cut  through  which  the  train  was  passing,  and 
broke,  and  pieces  of  it  came  back  through 
the  window  of  the  car  at  which  plaintiff  was 
sitting,  and  cut  his  eye.  The  banks  of  this 
cut  were  jagged  and  perpendicular  (it  being 
a  rock  cut),  and  the  roadbed  passed  through 
the  cut  on  a  curve,  and  the  right  side  of  the 
track  was  higher  than  the  left  side  or  in- 
side of  the  curve. 

We  are  of  opinion  that  the  Injury  to  the 
plaintiff  resulted  from  no  negligence  of  the 
defendant,  for  there  is  no  evidence  that 
the  defendant  failed  In  any  duty  it  owed 
him.  The  misfortune  was  occasioned  by  a 
pure  accident  that  reasonable  care  and  fore- 
sight could  not  well  guard  against  It  was 
"an  unusual  and  unexpected  event  from  a 
known  cause,  a  chance  casualty."  Crutch- 
field  V.  Railway  Co.,  76  N.  C.  322.  As  Web- 
ster defines  it,  "an  accident  in  law  is  equiva- 
lent to  casus,  or  such  unforeseen,  extraordi- 
nary, extraneous  Interference  as  is  out  of 
the  range  of  ordinary  calculation."  All  the 
courts  and  text-writers  agree  that  mischief, 
which  could  by  no  reasonable  possibility  have 
been  foreseen,  and  which  no  reasonable  per^ 
son  would  have  anticipated,  cannot  be  taken 
into  account  as  a  basis  upon  which  to  predi- 
cate a  wrong. 

[2]  The  carrier  is  not  required  to  forsee 
and  guard  the  passenger  against  all  injuries, 
but  only  against  such  as  from  the  circum- 
stances may  reasonably  be  expected  to  occur. 
Penny  v.  Railroad  Co.,  153  N.  C.  296,  69  S.  B. 
238,  32  lu  R.  A.  (N.  S.)  1209;  Brltton  v. 
Railroad  Co.,  88  N.  C.  636,  43  Am.  Rep.  749. 

A  common  carrier  Is  not  a  guarantor  of  the 
safety  of  its  passengers  under  all  circum- 
stances, but  is  required  only  to  exercise  prop- 
er care  to  guard  them  against  injuries  which 
may  reasonably  be  anticipated. 

A  carrier  of  passengers  "is  not  responsible 
for  either  violent  acts  or  their  consequences, 
if  they  could  not  reasonably  have  been  antic- 
ipated as  within  the  range  of  possibility,  nor 
for  such  acts  as  he  could  not,  with  due  care 
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and  diligence,  preyent"  Shearman  &  Red- 
field  on  Negligence  (6th  Ed.)  |  512. 

A  passenger  on  a  street  car  who  was  smok- 
ing struck  a  match,  and  then  threw  it  away 
while  lighted,  so  that  it  ignited  the  frock  of 
a  female  passenger,  which  blazed,  and  caused 
a  panic  on  the  car,  because  of  which  plaintiff 
either  was  thrown,  pushed,  or  Jumped  from 
the  car,  and  was  injured.  Held,  that  such 
facts  were  insufficient  to  establish  negligence 
on  the  part  of  the  railway  company.  Fanlzzl 
V.  Railroad  Co.,  113  App.  Div.  440,  09  N.  Y. 
Supp.  281;  SulUvan  v.  Railway  CJo.,  133  Mo. 
1,  34  S.  W.  566,  32  L.  R.  A.  167. 

[3]  "A  carrier  is  not  responsible  for  In- 
Jury  to  a  passenger  from  the  acts  of  another 
passenger,  unless  the  circumstances  are  such 
that,  by  the  exercise  of  ordinary  care,  he 
could  have  anticipated  the  danger,  and  guard- 
ed against  it"  Adams  v.  Railway  Co.,  134 
Ky.  620,  121  S.  W.  419,  135  Am.  St  Rep. 
425,  21  Ann.  Cas.  321. 

"The  rule  that  it  is  the  duty  of  a  carrier 
to  use  the  highest  degree  of  care  to  protect 
the  passsenger  from  wrong  or  injury  by  a 
fellow  passenger  applies  only  when  the  car- 
rier has  knowledge  of  the  existence  of  the 
danger,  or  of  the  facts  and  circumstances 
from  which  the  danger  may  be  reasonably 
anticipated."  Norris  v.  Railway  Co.,  84  S.  C. 
15,  65  S.  B.  956;  Railway  Co.  v.  Duncan, 
55  Tex.  Civ.  App.  440,  121  S.  W.  362. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

(164  N.  C.  482) 

STATE  et  aL  v.  RUSSELL. 

(Supreme  Court  of  North  Carolina.     Nov.  19, 

1913.) 

1.  Intoxicating  Liquobs  (5  132*)— Wbong- 
ruL  Sale— Statutes— Repeal. 

Pub.  Acts  1907,  cc.  819,  992,  prohibiting 
the  keeping  for  sale  of  any  spirituous  liquors 
ha.  Mecklenburg  county,  with  immaterial  excep- 
tions, and  providing  that  possession  of  more 
than  2^  gallons  of  such  liquor  shall  be  prima 
facie  evidence  of  an  intent  to  sell,  are  not 
repealed,  so  far  as  an  offense  alleged  to  have 
been  committed  January  18,  1913,  was  con- 
cerned, by  the  search  and  seizure  law  (Pub. 
Acts  1913,  e.  44),  the  two  acts  not  being  neces- 
sarily in  conflict,  so  that  the  earlier  act  may 
be  properly  regarded  as  in  force  as  to  offenses 
committed  before  the  later  act  took  effect,  it 
also  providing  that  it  should  not  repeal  any  local 
or  special  acts  prohibiting  the  manufacture, 
sale,  or  other  disposition  of  liquors,  or  any 
laws  for  the  enforcement  of  the  same,  but  such 
acts  should  continue  in  force  and  in  concur- 
rence with  the  act  of  1913. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  141;    Dec.  Dig.  §  132.*] 

2.  Constitutional  Law  ({{55,  266*)— Intox- 
icating Liquobs  (§  19*)— Wrongful  Saia— 
Statutes—  Validity. 

Pub.  Acts  1907,  cc.  819,  992,  prohibiting 
the  keeping  for  sale  of  spirituous  liquors  in 
Mecklenburg  county,  and  providing  that  pos- 
session of  more  than  2%  gallons  of  such  liquor 
shall  be  prima  facie  evidence  of  an  unlawful 
intent  to  sell,  are  not  unconstitutional  as  an 
invasion  by  the  Legislature  of  the  judicial  pow- 


ers, or  because  depriving  accused  of  the  benefit 
of  the^presumption  of  innocence  and  of  the  doc- 
trine of  reasonable  doubt,  and  placing  on  him 
the  burden  of  proving  himself  innocent. 

TEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {§  58-69,  71,  80,  81.  83, 
756;  Dec  Dig.  f§  55,  266;*  Intoxicating  Liq- 
uors, Cent  Dig.  §  25 ;   Dec.  Dig.  §  19.*J 

3.  Intoxicating  Liquobs  (§  224*)  —  Wbong^ 
FUL  Sale  —  Keeping  —  "Prima  Facie  Evi- 

DENCB  ** 

Pub.  Acts  1907,  cc.  819,  992,  make  it  an 
offense  for  one  to  have  in  possession  more  than 
2^  gallons  of  intoxicating  liquor  for  the  pur- 
pose of  sale,  and  declare  that  the  keeping  of 
such  amount  shall  be  prima  facie  evidence  of 
unlawful  intent  to  sell.  Held,  that  **prima  facie 
evidence"  is  such  as  in  the  judgment  of  law 
is  sufficient  to  establish  the  ultimate  fact,  un- 
less explained  or  rebutted  without  forestalling 
the  verdict,  leaving  the  inference  of  guilt  for 
the  jury  to  find,  and  hence  the  fact  that  accused 
was  in  possession  of  2^  gallons  of  intoxicating 
liquor  was  only  evidence  from  which  the  jury 
might  find  a  verdict  of  guilty  in  case  such  pos- 
session was  not  explained,  and  did  not  remove 
from  the  state  the  obligation  to  prove  defend- 
ant's guilt,  beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §S  275-281;  Dec.  Dig.  | 
224.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5549,  5550;    vol.  8,  p.  7762.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Lewis  Russell  was  convicted  of  having 
more  than  2^  gallons  of  intoxicating  liquor 
for  the  purpose  of  sale  and  with  keeping  in- 
toxicating liquor  for  that  purpose,  and,  hav- 
ing again  been  convicted  of  the  same  offense 
on  appeal  to  the  superior  court,  he  appeals. 
Affirmed. 

The  defendant  was  charged  before  J.  L. 
Brown,  a  Justice  of  the  peace*  upon  the  afiS- 
davit  of  a  police  officer,  with  the  crime  of 
having  in  his  possession,  on  January  18, 1913, 
more  than  2%  gallons  of  intoxicating  liquor 
for  the  purpose  of  sale,  and  with  keeping  in- 
toxicating liquor  for  the  same  purpose.  He 
was  arrested'  under  the  Justice's  warrant, 
which  was  returnable  before  the  recorder  of 
the  city  of  Charlotte,  before  whom  he  was 
tried  and  convicted.  Appealing  to  the  supe- 
rior court  from  this  judgment,  he  was  tried 
before  Hon.  James  L.  Webb  and  a  Jury,  and, 
having  been  again  convicted,  he  appealed 
from  the  Judgment  to  this  court 

Barry  &  Henry,  of  Charlotte,  for  appellant 
Attorney  General  Bickett,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  prisoner's  counsel  has  raised 
several  questions  by  a  motion  to  quash  the 
proceeding,  by  demurrer  to  the  evidence,  and 
by  prayers  for  instruction. 

[1]  First.  The  Indictment  is  under  the  Pub- 
lic Laws  1907,  cc.  819,  992,  which  together 
prohibit  the  keeping  for  sale  any  spirituous 
liquor  In  Mecklenburg  county,  with  certain 
exceptions  not  applicable  to  this  case,  and. 
provide  that  the  possession  of  more  than 
2%    gallons  of  sucb   liquor  shall  be  prima 
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fkde  eyidence  of  the  unlawful  Intent  to 
sell.  Section  1  of  chapter  819  of  the  Acts  of 
1907  seems  to  be  substantially  the  same  as 
section  2  of  chapter  992  of  the  Acts  of  1907. 
The  prlsoner*s  counsel  contends  that  these 
laws,  so  far  as  pertinent  to  this  cas^,  are 
repealed  by  what  is  sometimes  called  the 
"Search  and  Seizure  Law."  Public  Acts  of 
1913,  c.  44.  There  are  two  conclusive  an- 
swers to  this  contention:  (1)  By  the  decision 
in  State  v.  Perkins,  141  N.  C.  797,  53  S.  B. 
735,  9  L.  B.  A.  (N.  S.)  165,  we  held  that  a 
statute  (Acts  1905,  c.  497),  prohibiting  the 
sale  of  spirituous  liquor  in  Union  county  and 
repealing  all  laws  in  conflict  with  it,  and  fur- 
ther luroTlding  that  it  should  take  effect  on 
June  1,  1905,  did  not  work  a  repeal  of  Act 
1903,  c.  434,  which  also  prohibited  the  keep- 
ing for  sale  of  spirituous  liquors  in  that  coun- 
ty and  made  the  possession  of  more  than  one 
quart  of  such  liquor  prima  facie  evidence  of 
the  unlawful  act.  The  puri)ort  of  the  ruling 
was  that  the  two  acts  were  not  necessarily 
in  conflict,  but  could  easily  be  reconciled  by 
confining  the  earlier  one  to  offenses  commit- 
ted before  the  passage  of  the  later  one,  and 
the  latter  to  offenses  committed  after  it  took 
effect  on  June  1,  1905.  The  legal  effect  of 
which  was  to  hold  that  the  last  act  was 
pro8i)ective  in  its  operation.  That  case  and 
this  are  practically  alike  In  their  facts  and 
the  legal  questions  involved,  and,  in  this  re- 
spect, the  decision  must  be  the  same,  except 
it  may  be  said  that  the  language  of  the  act 
of  1913  more  strongly  favors  the  continued 
operation  of  Acts  1907,  cc.  819,  992,  relating 
to  Mecklenburg  county,  than  did  the  act  of 
1905  in  respect  to  the  former  act  of  1903, 
relating  to  Union  county.  The  Perkins  Case 
stands  plainly  in  the  way  of  this  contention, 
and  meets  it  at  every  point.  (2)  The  other 
answer  is  that  the  act  of  1913,  by  sections  8 
and  9,  distinctly  excepts  cases  of  this  class 
where  the  offense  was  committed  before  its 
enactment,  from  its  operation.  Section  8 
provides:  "That  all  laws  or  parts  of  laws 
in  conflict  with  this  act  be,  and  the  same 
are  hereby,  to  the  extent  of  such  conflict, 
repealed:  Provided,  however,  that  nothing 
in  this  act  shall  operate  to  repeal  any  of 
the  local  or  special  acts  of  the  General  As- 
sembly of  North  Carolina  prohibiting  the 
manufacture  or  sale  or  other  disposition  of 
any  of  the  liquors  mentioned  in  this  act,  or 
any  laws  for  the  enforcement  of  the  same, 
but  all  such  acts  shall  continue  in  full  force 
and  effect  and  in  concurrence  herewith,  and 
indictment  or  prosecution  may  be  had  ei- 
ther under  this  act  or  any  special  or  local 
act  relating  to  the  same." 

[2]  Second.  The  prisoner's  counsel  then 
f&ll  back  upon  the  position,  which  they  de- 
fend with  an  able  and  learned  argument, 
that  the  Acts  of  1907,  cc  819,  992,  making 
the  bare  possession  of  2^  gallons  of  liquor 
prima  fade  evidence  that  it  is  kept  for  sale, 
are  invalid,  as  in  violation  of  the  constitu- 


tional rights  of  the  citizen,  for  two  reasons: 
(a)  It  is  an  assumption  by  the  Legislature  of 
Judicial  power  and  therefore  an  invasion  by 
it  of  the  province  assigned  to  another  and 
co-ordinate  branch  or  department  of  the  gov- 
ernment, (b)  It  deprives  the  prisoner  of  the 
common-law  presumption  of  innocence  and 
of  the  full  benefit  of  the  doctrine  of  reason- 
able doubt,  and,  besides,  it  casts  upon  him 
the  burden  of  showing  his  innocence.  With- 
out admitting  that  the  act  has  the  effect,  in 
law,  thus  imputed  to  it,  we  must  decline  to 
enter  upon  a  discussion  of  the  questions  thus 
pressed  upon  our  attention,  and  for  the  very 
good  reason  that  we  have  squarely  decided 
against  a  similar  contention  in  State  v.  Bar- 
rett, 138  N.  C.  630,  50  S.  E.  506,  1  L.  R.  A. 
(N.  S.)  626,  and  again,  at  this  term,  in  State 
V.  Wilkerson,  79  S.  E.  888.  In  both  cases, 
after  an  exhaustive  consideration  of  the  mat- 
ter, we  have  deliberately  decided  that  a  like 
provision  of  the  law  (in  the  acts  relating  to 
Union  county,  and  in  the  law  of  general  ap- 
plication in  the  state,  passed  at  the  last 
regular  session  of  the  General  Assembly,  Acts 
1913,  c.  44,  the  search  and  seizure  law),  are 
constitutional  and  valid,  both  as  to  their 
criminal  feature  and  the  rule  of  evidence 
established  by  them.  In  the  Barrett  Case 
we  upheld  the  Union  county  law,  and  in  the 
Wilkerson  Case  we  sustained  the  search  and 
Seizure  Law.  The  legal  effect  of  those  two 
decisions  is  so  plain  and  unmistakable  that 
there  can  be  no  fair  or  reasonable  doubt  of 
it  So  far  as  this  court  is  concerned,  they 
are  valid  laws  of  the  state,  and  will  be  en- 
forced strictly  and  rigidly,  accordipg  to  the 
intention  of  the  Legislature  in  passing  them. 
[3]  The  prisoner  reserved  certain  excep- 
tions to  the  instructions  of  the  court  to  the 
jury,  but  we  may  say,  with  absolute  correct- 
ness and  propriety,  that  the  law,  as  de- 
clared by  this  court  in  Barrett's  Case,  and 
Wilkerson's  Case  (not  decided  at  the  time) 
could  not  have  been  more  clearly  stated,  or 
with  greater  precision  and  conciseness,  than 
was  done  In  the  charge  of  Judge  Webb  in 
response  to  the  prisoner's  request,  which 
was  as  follows:  "That  notwithstanding  all 
t|ie  laws  prohibiting  the  keeping  in  posses- 
sion of  or  sale  of  spirituous,  vinous,  or  malt 
liquors  or  intoxicating  bitters,  it  is  neverthe- 
less lawful  for  any  one  to  keep,  or  to  have 
on  hand,  any  quantity  of  such  liquors,  or 
to 'have  same  under  his  control,  provided  he 
has  same,  or  controls  same,  for  his  own  use, 
or  to  give  to  others,  and  that  this  is  true 
whether  such  liquors,  so  kept  for'  his  own 
use  of  for  transfer  by  gift,  are  bought  in 
this  state  or  shipped  into  from,  some  other 
state.  The  statutory  presumption  in  this 
case  to  the  effect  that  keeping  or  having  on 
hand  or  under  one's  control  more  than  2^ 
gallons  of  intoxicating  liquor  shall  be  prima 
facie  evidence  of  an  intent  to  sell  same  con- 
trary to  law  is  not  binding  upon  the  jury, 
though  the  defendant  does  not  see  fit  to  in- 
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trodnce  any  testimony,  or  to  go  cm  the  stand 
as  a  witness  for  himself.  The  Jury  Is  still 
at  liberty  to  acquit  the  defendant,  If  they 
find  his  guilt  is  not  proved  beyond  a  reason- 
able doubt"  The  court  also,  In  Its  general 
charge,  explained  to  the  Jury  the  nature  and 
legal  force  of  prima  facie  evidence,  and  dis- 
tinctly told  them  that  neither  upon  such  evi- 
dence by  Itself,  nor  In  connection  with  other 
circumstances  Uiat  strengthened  it,  could 
they  convict  the*  defendant,  unless  they  were 
satisfied  beyond  a  reasonable  doubt  of  his 
guilt  This  was  the  proper  instruction,  as 
the  Legislature  has  not,  for  a  very  good  rea- 
son, attempted  to  make  the  bare  possession 
of  liquor  conclusive  as  evidence  of  the  pur- 
pose unlawfully  to  sell  it,  but  only  as  evi- 
dence fit  to  be  considered  by  the  Jury  upon 
the  question  of  guilt,  and  sufficient  to  con- 
vict, even  standing  alone  and  unsupported 
by  any  other  circumstance.  The  Judge  did 
not  shift  the  burden  to  the  defendant,  as 
was  done  in  State  v.  Wllkerson,  but  kept  it 
where  it  belonged,  upon  the  state.  We  said 
in  Wllkerson's  Case:  "It  is  not  made  unlaw- 
ful for  a  person  to  have  more  than  one  gal- 
lon of  spirituous  liquor  in  his  possession,  but 
it  is  criminal  to  have  possession  of  that 
quantity  for  the  purpose  of  sale ;  and,  while 
the  bare  possession  of  so  much  may.  In  Itself 
and  as  a  fact,  be  innocent,  It  Is  yet  made 
prima  facie  evidence  of  guilt  under  the  stat- 
ute, as  held  in  State  v.  Barrett,  138  N.  C.  630 
[50  S.  E.  506,  1  L.  R.  A.  (N.  S.)  626].  But 
it  is  only  evidence;  and,  while  it  has  the 
added  force  or  weight  of  being  prima  facie, 
the  latter  means  no  more  than  that  it  is 
suifident  for  the  Jury  to  convict  upon  it 
alone  and  unsupported,  if  no  other  proof  is 
offered,  but  upon  the  whole  evidence,  wheth- 
er consisting  of  the  mere  fact  of  possession 
or  of  additional  facts,  the  Jury  are  not  bound 
to  convict,  but  simply  may  do  so  if  they  find 
beyond  a  reasonable  doubt,  or  are  fully  sat- 
isfied, that  the  defendant  is  guilty.  The  Jury 
are  no  more  required  to  convict  upon  a  prima 
fade  case  than  they  are  to  acquit  because 
of  the  presumption  of  innocence.  They  must 
Judge  themselves  as  to  the  force  of  the  testi- 
mony and  ItB  sufficiency  to  produce  in  their 
minds  a  conviction  of  guilt."  The  words, 
"prima  fade,"  as  used  in  connection  with  the 
f6rce  and  effect  of  evidence,  means  no  more 
than  that  the  latter,  on  its  face  or  at  first 
view  and  without  contradiction  or  explana- 
tion, tends  to  prove  the  fact  in  issue — ^not 
that  it  does  necessarily  establish  It  Per- 
haps a  more  exact  legal  definition  is  that  it 
18  such  isis  is,  in  Judgment  of  law,  suffident 
to  establish  the  ultimate  fact,  and,  if  not  ex- 
plained or  rebutted,  remains  suffident  for 
that  purpose.  It  does  not,  in  law,  forestall 
the  verdict,  but  leaves  the  inference  of  guilt, 
as  in  this  case,  for  the  Jury  to  find,  after 
exduding  all  reasonable  doubt 

We  have  examined  the  prayers  for  in- 
struction most  carefully,  and  the  charge,  and 
conclude  that  the  Judge  fairly  and  fully  ex- 


plained the  law  to  the  Jury.  We  said  in 
Barrett's  Oase:  "This  (prima  facie  evidence) 
neither  conclusively  determines  the  guilt  or 
innocence  of  the  party  who  Is  accused,  nor 
withdraws  from  the  Jury  the  right  and  duty 
of  passing  upon  and  deciding  the  issue  to  be 
tried.  The  burden  of  proof  remains  contin- 
ually upon  the  state  to  establish  the  accusa- 
tion which  it  makes,  as  prima  fade  evidence 
does  not  diange  or  shift  the  burden"  (dtlng 
Com.  V.  Williams,  72  Mass.  [6  Gray]  1). 
When  proof  of  a  certain  fact  is  made  prima 
fade  evidence  of  the  main  fact  to  be  estab- 
lished, the  law  does  not  mean  that  there  is 
any  conclusive  presumption  of  guilt  thereby 
created,  but  that  there  is  sufficient  evidence 
to  go  to  the  Jury,  and  upon  which  they  may 
convict  if  there  is  no  countervailing  testi- 
mony. It  does  not  shift  the  burden  of  the 
issues,  but  the  state  is  still  required  to  prove 
its  case  beyond  a  reasonable  doubt  Wig., 
Bv.,  {  2404  (2);  Womble  ▼.  Grocery  C5o^ 
135  N.  G.  474,  47  S.  B.  493. 

Liquor  cases  are  no  exception  to  the  rule, 
which  every  one  will  recognize,  that  trials 
should  be  conduded  strldly  according  to 
the  settled  principles  of  the  law.  A  good 
cause  is  never  aided,  but  on  the  contrary 
retarded,  by  fordng  the  law  to  suit  our  In- 
dividual conceptions  of  right  and  wrong,  in 
an  effort  to  advance  it  beyond  the  limit  at 
present  fixed  by  the  Legislature.  Such  a 
course  is  not  only  wrong  In  Itself  and  un- 
justifiable, but  it  would  be  contrary  to  the 
recorded  will  of  the  people  and  the  intent 
of  the  lawmaking  body,  which  alone  is  in- 
vested- with  the  power  of  legislation.  Its  in- 
tention should  be  fully  executed,  without 
straining  its  language  to  extend  it  beyond 
what  is  authorized  by  its  written  words. 
Parties  have  the  common-law  right,  whidi 
has  been  guaranteed  by  our  Gonstitation,  to 
be  heard  by  us  impaTtially  and  with  cold 
neutrality,  so  that  exact  Justice  may  be  done 
w^ithin  the  law.  As  said  by  a  learned  and 
Just  Judge,  in  his  charge  to  the  Jury,  which 
was  recently  reviewed  by  us,  the  safe  guide 
for  us  Is  the  one  laid  down  by  the  great  law* 
giver  to  the  Judges  of  Israel:  "Thou  shalt 
do  no  unrighteousness  in  Judgment  Thou 
shalt  not  respect  the  person  of  the  poor,  nor 
honor  the  person  of  the  mighty,  but  in  right- 
eousness shalt  thou  Judge  thy  ndghbor.** 
It  is  not  what  we  may  think  the  law  should 
be,  but  what  it  is,  that  furnishes  the  true 
rule  of  procediure,  discarding  from  our  minds 
any  mere  personal  view  of  the  law's  policy, 
and  not  embodying  in  the  laws,  for  the  pur- 
pose of  enforcing  them,  our  own  Ideas  of 
right  and  wrong.  If  we  unsettle  the  founda- 
tions of  the  law  by  substituting  our  own  in- 
dividual opinion  of  what  Is  right,  often 
biased  and  prejudiced,  for  the  safer,  wiser, 
and  more  temperate  rule  of  the  law,  we  will 
surely  bring  discredit  upon  our  decisions, 
and  Justly  merit,  as  we  will  certainly  re- 
ceive^ the  condemnation  of  the  people.    We 
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caDnot,  therefore  consider  any  matters,  un- 
less based  upon  the  facts  and  law  of  the 
case,  instead  of  onr  individual  notions  of 
Justice  and  expediency.  Such  action  on  our 
part  would  be  a  wide  departure  from  the 
true  course  which  has  been  set  for  us  by  the 
CoDstltutlon  and  the  laws. 

Even  a  cursory  review  of  the  charge*  be- 
fore examining  it  more  critically,  has  satis- 
fied us  that  the  prisoner  had  the  full  benefit 
of  the  doctrine  of  reasonable  doubt  and  the 
presumption  of  innocence,  to  the  extent  that 
he  was  entitled  to  it,  and  also  a  fair  and  cor- 
rect instruction  concemi^ig  the  effect  of  the 
possession  of  liquor  as  prima  fade  evidence 
of  his  keeping  it  for  sale,  under  the  statute. 

In  conclusion,  we  hold  the  act  of  1907 
valid,  as  we  did  the  act  of  1013  in  State  v. 
WUkerson,  at  this  term,  and  we  further  de- 
cide that  the  prisoner  was  tried  according 
to  the  provisions  of  the  former  statute  and 
the  general  rules  of  law  applicable  to  the 
case.  His  conviction,  therefore,  must  be 
sustained. 

The  difference  between  this  case  and  the 
WUkerson  Case  is  this:  In  the  WUkerson 
Case  the  judge  charged  the  Jury  erroneously 
as  to  the  effect  of  prima  facie  evidence,  and 
we  ordered  a  new  triaL  In  this  case  the 
Judge  gave  a  correct  charge  as  to  the  effect 
of  snch  evidence,  and  we  affirm  the  Judg- 
ment of  conviction.  In  both  cases  the  pro- 
hibition act  and  the  search  and  seizure  act 
are  declared  to  be  valid  and  enforceable, 
but  we  decide  that  a  man  charged  under 
either  must  be  tried  according  to  law. 

No  error. 

CLARK,  C.  J.  (concurring  in  the  result). 
I  agree  with  the  following  definition  of 
''prima  fade,"  given  in  the  opinion  of  the 
court,  that  it  is  "in  Judgment  of  law  suf- 
ficient to  establish  the  ultimate  fact,  and  if 
not  explained  or  rebutted  rem;^ins  suffi- 
cient for  that  purpose.^ 

I  also  agree  cordially  with  the  statement 
in  the  opinion  that  the  Search  and  Seizure 
Law  and  the  other  prohibition  statutes  "are 
the  laws  of  this  state,  and  will  be  enforced 
strictly  and  rigidly  according  to  the  inten- 
tion of  the  Legislature  in  passing  them." 
And,  further,  that,  as  is  so  well  said  in  the 
opinion:  ''If  we  unsettle  the  foundation  of 
the  law  by  substituting  our  own  individual 
opinion  of  what  is  right,  often  biased  and 
prejudiced,  for  the  safer,  wiser,  and  more 
temperate  rule  of  the  law,  we  will  surely 
bring  discredit  upon  our  decisions,  and  Just^ 
ly  merit,  as  we  will  certainly  receive,  the 
condemnation  of  the  people." 

When  the  Legislature  saw  fit  to  make  the 
possession  of  liquor,  more  than  one  gallon 
in  Qoantltyt  prima  fade  evidence  of  an  in- 
tent to  sellv  it  was  acting  within  its  powers 
and  in  aseertainlng  the  meaning  of  the  Leg- 
islature we  must  take  it  that  they  meant  to 


use  words  in  their  ordinary  and  general  ac- 
ceptation. The  words  "prima  fade  evi- 
dence" are  defined  In  Webster's  International 
Dictionary  as  meaning  "evidence  sufficient, 
in  law,  to  raise  a  presumption  of  fact  or  es- 
tablish the  fact  in  question  unless  rebutted." 
We  must  presume  that  the  Legislature  had 
such  meaning  in  mind  when  such  words 
were  used  in  the  statute.  Indeed,  the  court 
in  the  opinion  in  this  case  uses  that  very 
definition.  Not  until  very  recent  years  has 
a  different  idea  been  advanced,  and  a  dis- 
tinction between  "the  burden  of  the  issue" 
and  the  "burden  of  proor*  been  introduced. 
Such  distinction.  It  seems  to  me,  is  unneces- 
sary (though  we  have  used  it  more  than 
once),  and  not  easy  to  be  understood  by  a 
Jury.  Such  charge  has  not  been  required 
by  any  statute,  and  is  entirely  Judge-made. 
To  my  Judgment  it  is  an  unnecessary  dis- 
tinction, calculated  to  confuse  a  Jury.  In 
view  of  the  better  tendency  in  these  days  to 
abolish,  and  not  to  create,  subtle  distinc- 
tions, it  ought  not  longer  be  recognized.  An 
inadvertent  disregard  of  this  distinction  by 
a  Judge  in  his  charge  may  sometimes  result 
in  the  acquittal  of  a  guilty  man.  But  it  is 
hardly  conceivable  that  its  use  will  ever 
militate  to  the  better  ascertainment  of  the 
truth,  when  a  prima  fade  case  has  been  es- 
tablished in  the  manner  required  by  the 
statute.  The  facts  should  be  ascertained 
upon  the  evidence  unhampered  by  overreflne- 
ments  In  the  charge. 

(164  N.  C.  4S2) 
8TATB  V.  LAWINQ. 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1013.) 

1.  MiTNiciFAi.  Corporations  (>  603*)— Po- 
LicB  Power  —  Pirb  Ldutb  —  Statutory 
Provisions. 

The  Legislature  had  power  to  authorize 
the  governing  body  of  the  town  of  lincolnton 
to  establish  fire  limits  within  which  it  should 
be  unlawful  to  erect,  construct,  or  repair  any 
building  of  wood  or  other  inflammable  material, 
as  it  did  by  section  70  of  the  charter  of  that 
town  (Priv.  Laws  1809,  c  369). 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1334;  Dec.  Dig.  | 
603.»] 

2.  Municipal  Corporations  (8  603*)— Ordi- 
nances AND  Bt- Laws— Judicial  Rkview. 

The  action  of  town  authorities  in  estab- 
lishing fire  limits  pursuant  to  statutory  author- 
ity cannot  be  supervised  by  the  courts  except 
possibly  in  a  case  of  palpable  oppression; 
whether  they  have  acted  with  judgment  or  not 
being  a  matter  for  the  people  of  the  town  to 
correct  by  making  their  wishes  known,  or  by 
electing  a  new  board. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  (3ent  Dig.  S  1334;  Dec  Dig.  f 
603.»] 

3.  Municipal  Corporations  ({  631*)— Polios 
Power  — FiRB  LdociTs  —  Statutory  Provi- 
sions. 

A  town  ordinance  forbidding  the  erection 
of  any  building  within  the  fire  limits  unless 
the  outer  walls  were  of  brick,  stone,  or  con- 
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Crete,  and  proyiding  that  no  person  should 
repair^  add  to,  change,  or  improTe  anv  exist- 
ing building  not  so  constructed,  was  violated  by 
placing  a  metal  roof  on  a  wooden  building, 
even  though  this  made  the  building  less  danger- 
ous, since,  while  the  ordinance  did  not  prohib- 
it slight  repairs.  It  not  only  prohibited  the 
building  of  wooden  buildings  but  also  substan- 
tial repairs  making  the  building  habitable,  and 
thereby  insuring  its  continuance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §9  1386-1388;  Dec. 
Dig.  (  631.*] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  Webb,  Judge. 

K.  Li.  Lawlng  was  complained  against  for 
Tlolating  a  town  ordinance.  Prom  a  jud^:- 
ment  of  acquittal,  the  State  appeals.  Re- 
versed. 

The  Attorney  General  and  A.  L.  Qulckel, 
of  Lincolnton,  for  the  State.  It,  B.  Wetmore, 
of  Lincolnton,  for  appellee. 

CLARK,  C.  J.  [11  The  charter  of  (Lincoln- 
ton  (Laws  1899,  c  369,  §  70)  provides:  "Said 
board  of  aldermen  may  establish  fire  limits  in 
said  town,  within  which  it  shall  be  unlawful 
for  any  person  or  persons  to  erect,  construct, 
or  repair  any  building  of  wood  or  other  ma- 
terial inflammable  or  peculiarly  [subject]  to 
fire." 

Under  authority  of  above  provision  of  law, 
the  aldermen  enacted  Town  Ordinance,  §  34, 
as  follows:  "No  person  shall  erect  any  build- 
ing or  structure  unless  the  outer  walls  thereof 
be  of  brick,  stone  or  concrete,  and  covered 
with  metal,  stone  or  other  nonlnflammable 
roofing,  within  the  fire  limits  as  designated 
by  section  33,  on  page  8  of  the  printed  Ordi- 
nances of  said  town;  nor  shall  any  person  re- 
move any  building,  not  so  constructed  from 
without  into  said  prescribed  fire  limits,  nor 
from  one  place  to  another  within  said  fire 
limits;  and  no  person  shall  repair,  add  to, 
or  in  any  way  change  or  improve  any  build- 
ing not  constructed  as  required  above  now 
within  said  fire  limits;  provided,  the  above 
ordinance  shall  not  apply  to  the  construction 
or  repair  of  hitching  stalls  within  said  fire 
limits.**  The  prescribed  fire  limits  are  very 
limited,  and  are  in  the  center  of  the  town, 
and  mostly  abutting  on  the  courthouse 
square. 

It  appears  from  the  special  verdict  that 
within  the  fire  limits  of  the  town  the  defend- 
ant owns  a  hotel  building,  consisting  of  a 
main  building,  three  stories  high,  constructed 
of  brick,  with  a  two-story  ell  extending  out 
therefrom,  and  the  ell  (constructed  prior  to 
the  establishment  of  any  fire  limit  in  the 
town)  is  of  wood,  being  an  ordinary  frame 
building  with  a  shingle  roof.  The  roof  of 
shingles  had  become  decayed  and  in  such  a 
rotten  condition  that  it  leaked  badly.  The 
defendant,  after  the  passage  of  the  ordinance 
above  quoted,  removed  the  old  rotten  shingle 
roof,  and  re-covered  the  same  with  sheet  iron. 

[2]  It  cannot  be  doubted  that  the  people  of 


the  state,  acting  through  their  Legislature, 
have  authority  to  authorize  the  governing 
body  of  any  town  to  establish  fire  limits  for 
the  protection  of  life  and  property  therein 
which  would  be  endangered  by  fire.  There 
is  nothing  here  to  show  that  the  town  author- 
ities have  acted  unreasonably  in  the  estab- 
lishment of  fire  limits.  Whether  they  have 
acted  with  judgment  or  not  is  a  matter  for 
the  people  of  the  town  who  can  correct  their 
action,  if  not  agreeable,  by  making  their 
wishes  known  to  the  authorities,  or  by  the 
election  of  a  new  board,  if  necessary.  This 
court  has  neither  the  information  nor  the 
authority  to  supervise  their  conduct  ordi- 
narily at  least,  though  in  a  case  of  palpable 
oppression  an  injunction  might  possibly  lie 
until  the  people  of  a  town  can  pass  upon  the 
matter  in  the  election  of  officers.  As  was 
said  by  Pearson,  C.  J.,  in  Brodnax  v.  Groom, 
64  N.  C.  250,  as  to  the  action  of  county  com- 
missioners in  matters  within  their  jurisdic- 
tion: "This  court  is  not  capable  of  control- 
ling the  exercise  of  power  on  the  part  of  the 
General  Assembly  or  of  the  county  authori- 
ties, and  it  cannot  assume  to  do  so  without 
.putting  itself  in  antagonism  as  well  to  the 
General  Assembly  as  to  the  county  author- 
ities, and  erecting  a  despotism  of  five  men, 
which  is  opposed  to  the  fundamental  princi- 
ple of  our  government  and  usages  of  all 
times  past  For  the  exercise  of  powers  con- 
ferred by  the  Constitution,  the  people  must 
rely  upon  the  honesty  of  the  members  of 
the  General  Assembly  and  of  the  persons  elec- 
ted to  fill  places  of  trust  in  the  several  coun. 
ties.  This  court  has  no  power,  and  is  not 
capable  if  it  had  the  power,  of  controlling 
the  exercise  of  the  power  conferred  by  the 
Constitution  upon  the  legislative  department 
of  the  government  or  upon  the  county  author- 
ities.'* The  above  has  been  dted  and  ap- 
proved in  very  numerous  cases.  See  Citations 
in  Anno.  Ed. 

It  may  be  noted  that,  since  this  ordinance 
was  adopted  May  13,  1912,  there  has  been  an 
election  of  a  new  governing  board  for  the 
said  town,  and  the  ordinance  must  have  been 
approved  by  the  people  of  the  town,  and  the 
new  officials,  as  it  has  not  been  repealed. 

The  decisions  are  thus  summed  up:  "The 
prevention  of  and  protection  against  confla- 
gration is  generally  recognized  as  an  appro- 
priate exercise  of  the  police  power  by  munici- 
palities, and  the  enactment  of  ordinances 
establishing  fire  limits,  and  forbidding  the 
use  of  inflammable  material  in  building  or  in 
the  erection  thereof  within  such  limits,  have 
been  uniformly  sustained  as  appropriate 
methods  of  its  exercise.  While  some  courts 
hold  that  this  power  is  inherent  in  a  munic^ 
ipality,  it  nevertheless  usually  exists  only 
by  reason  of  an  express  grant  or  a  necessa- 
rily implied  statutory  or  constitutional  dele- 
gation.*'   28  Cyc.  741. 

Even  in  the  absence  of  statutory  authority 
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it  bas  been  held  that  the  town  authorities 
hare  the  power  to  prohibit  the  repairing  or 
altering  of  wooden  buildings  within  prescrib- 
ed  limits.  Ex  parte  Fiske,  72  Cal.  125, 13  Pac. 
310;  King  v.  Davenport,  98  111.  305,  38  Am. 
Rep.  89 ;  State  v.  O'Neil,  49  La.  Ann.  1171, 
22  South.  352;  Brady  v.  Insurance  Ck).,  11 
MielL  425.  In  Bank  v.  Sarlls,  129  Ind.  201, 
28  N.  E.  434,  13  L.  R.  A.  481,  28  Am.  St  Rep. 
1S5,  It  was  held  that  the  power  to  prohibit 
the  repair  of  a  building  did  not  exist  unless 
granted  by  the  general  law  or  by  the  charter 
of  a  town.    This  last  is  the  case  here. 

In  our  own  state,  in  State  v.  Tenant,  110 
N.  C.  609,  14  S.  B.  387,  15  U  R.  A.  423,  28 
Am.  St  Rep.  715,  the  ordinance  was  held  in- 
valid solely  because  it  left  the  matter  of  such 
bnilding  to  the  arbitrary  discretion  of  the 
board  of  aldermen,  and  did  not,  as  in  this 
case,  prescribe  a  uniform  rule  of  action  gov- 
erning the  exercise  of  the  discretion. 

In  this  instance,  the  town,  under  the  ex- 
press provisions  of  the  charter,  has  power 
to  pass  the  ordinance  prohibiting  the  erect- 
ing or  repairing  of  a  wooden  building,  and. 
In  State  v.  Johnson  114  N.  C.  846,  19  S.  E. 
599,  an  ordinance  such  as  the  one  now  un- 
der consideration  was  sustained  against  the 
defendant,  who  was  prosecuted  for  making 
repairs  to  a  house  that  had  been  partially 
destroyed  by  fire. 

In  Durham  v.  Cotton  Mills,  141  N.  O.  635, 
54  S.  E.  460,  7  L.  R.  A.  (N.  S.)  321,  Walker,  J., 
says,  in  speaking  of  a  somewhat  similar  act 
to  protect  the  waters  of  creeks,  etc.,  from 
pollution:  "The  design  of  the  act  is  not  to 
take  property  for  public  use,  nor  does  it  do 
80  within  the  meaning  of  the  Constitution. 
It  is  intended  to  restrain  and  regulate  the  use 
of  private  property  so  as  to  protect  the  com- 
mon right  of  all  the  citizens  of  the  state. 
Such  acta  are  plainly  within  the  police  power 
of  the  Legislature,  which  power  is  the  mere 
application  to  the  whole  community  of  the 
maxim,  *Sic  utere  tuo,  ut  alienum  non  Isedas,' 
nor  does  such  restraint,  although  it  may 
interfere  with  the  profitable  use  of  the  prop- 
erty by  its  owner,  make  it  an  appropriation 
to  a  public  use  so  as  to  entitle  him  to  compen- 
sation." After  citing  various  authorities,  it 
is  farther  said:  "Many  instances  of  such 
an  exercise  of  this  power  can  be  found.  The 
state  regulates  the  use  of  property  in  intoxi- 
cating liquors  by  restraining  their  sale,  not 
on  the  ground  that  each  particular  sale  does 
injury,  for  then  the  sale  would  be  prohibited, 
bat  for  the  reason  that  their  unrestricted  sale 
tends  to  injure  the  public  morals  and  com- 
fort The  state  is  not  bound  to  wait  until 
contagion  is  communicated  from  a  hospital 
established  in  the  heart  of  a  city;  it  may 
prohibit  the  establishment  of  such  a  hospital 
there,  because  it  is  likely  to  spread  contagion. 
So  the  keeping  of  dangerous  explosives  and 
inflammable  substances  and  the  erection  of 
buildings  of  combustible  materials  within  the 
limits  of  a  dense  population  may  be  prohib- 


ited because  of  the  probability  or  possibility 
of  public  injury.  Such  instances  might  be  in- 
definitely multiplied;  but  these  are  sufficient 
to  illustrate  this  case.  The  object  of  this 
legislation  is  to  protect  the  public  comfort 
and  health.  For  that  purpose  the  Legisla- 
ture may  restrain  any  use  of  private  prop- 
erty which  tends  to  the  injury  of  those  public 
interests." 

[3]  It  is  urged  that  the  placing  of  a  metal 
roof  upon  this  wooden  ell  makes  it  not  more 
dangerous  but  less  so.  But  this  loses  sight 
of  the  object  of  the  ordinance,  which  is  not 
only  to  prohibit  the  building  of  wooden  build- 
ings within  the  prescribed  limits,  but  which, 
though  not  requiring  the  pulling  down  of 
the  wooden  buildings  now  within  the  limits, 
prohibits  their  repair  in  order  to  prevent 
their  Ukdeflnite  co^itinuance  therein  as  would 
be  the  case  if  they  can  be  repaired  from  time 
to  time.  As  was  said  in  State  v.  Johnson, 
supra,  this  does  not  prohibit  slight  repairs, 
such  as  putting  in  broken  windows,  or  hang- 
ing a  shutter,  or  fixing  up  the  steps.  But  it 
does  prohibit  such  repair,  as  in  this  case,  of 
putting  on  a  new  roof,  which  makes  the 
building  habitable,  and  thereby  insures  its 
continuance.  This  is  contrary  to  the  spirit 
and  the  letter  of  the  ordinance,  and  defeats 
its  purpose,  which  is  to  permit  only  brick, 
concrete,  or'Stone  buildings  to  be  erected,  and 
contemplates  the  discontinuance  of  wooden 
buildings  as  fast  as  they  become  by  decay 
unfit  for  further  use  or  habitation.  The 
substantial  repair  of  such  buildings  is  there- 
fore forbidden. 

In  State  v.  BaskervUle,  141  N.  O.  818,  63 
S.  E.  744,  Hoke,  J.,  says:  "It  is  well  estab- 
lished  that  an  act  of  the  Legislature  will 
never  be  declared  unconstitutional  unless  it 
plainly  and  clearly  appears  that  the  General 
Assembly  has  exceeded  its  powers."  In  Og- 
den  V.  Saunders,  12  Wheat  213,  6  Ia  Ed. 
606,  and  Cooley,  Const  Lim.  (7th  Ed.)  253, 
the  Supreme  Court  of  the  United  States  held 
that  '*no  act  should  be  held  unconstitutional 
unless  it  is  clearly  so  beyond  a  reasonable 
doubt." 

The  action. of  the  Legislature  authorizlnf 
the  enactment  of  this  ordinance  and  of  th* 
board  of  aldermen  in  passing  It  is  not  a  tak- 
ing of  private  property  for  public  uses ;  but 
it  is  the  restriction  of  the  defendant  in  the 
unlimited  use  6t  his  property  by  virtue  oA 
the  police  power  (Dillon,  Mun.  Corps.  301^ 
727),  for  the  purpose  of  protecting  the  com- 
munity  from  the  dangers  to  which  the  publio 
would  be  exposed  by  the  continuance  of  a 
wooden  building  in  that  locality,  by  the  re- 
quirement that,  when  it  becomes  unusable  bj 
decay,  it  shall  be  replaced  by  a  safer  con- 
struction than  wood. 

Upon  the  special  verdict  the  court  should 
have  directed  that  the  Jury  return  a  verdict 
of  guilty. 

Reversed* 
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STATE  V.  BNGLISH. 

(Supreme  Ck>art  of  North  Carolina.     Nov.  26, 

1913.) 

1.  Cbihinal  Law  (J  586*)  —  Continttancb — 
Discretion  of  Coubt. 

The  granting  of  a  motion  for  a  continuance 
is  in  the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1311;   Dec  Dig.  f  686*] 

2.  Criminal  Law  (§  594*)— Cowtinttahob— 
Absence  of  Witnesses. 

In  a  prosecution  for  murder,  there  was  no 
abuse  of  discretion  in  oyerruling  defendant's 
motion  for  a  continuance,  made  on  the  ground 
of  the  absence  of  witnesses,  where  the  court, 
with  the  consent  of  the  solicitor,  offered  to 
postpone  the  trial  so  that  defendant  could  take 
depositions  of  such  witnesses,  the  time,  place, 
and  commissioner  to  be  named  by  defendant, 
and  no  reply  was  made  by  defendant's-  attor- 
neys. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1321,  1322,  1332;  Dec.  Dig. 
f  594.»] 

3.  CanciNAL  Law  (f  1151*)  —  Appbal  and 
E^BOB  —  Review  —  Discbetion    of    Loweb 

CotJBT—CONTINUANCE. 

The  rulins[  of  the  trial  court  upon  a  mo- 
tion for  a  continuance  is  not  reviewable  by  the 
appellate  court  except  in  case  of  abuse  of  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3046-3049;  Dec.  Dig.  » 
1151.»] 

4.  JuBY  (S  103*)— Competency  of  Jubobb— 

FOBMATION   OF   OPINION. 

Where,  in  a  prosecution  for  murder,  jurors 
stated  on  their  voir  dire  that,  notwithstanding 
opinions  formed  from  newspaper  accounts, 
they  could  try  the  case  according  to  the  law 
and  the  evidence,  there  was  no  abuse  of  discre- 
tion in  ruling  that  they  were  competent 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §S  444,  456,  460,  461-479,  497;  Dec  Dig. 
(  103.  ♦] 

5.  Cbiminal  Law  (S  1158*)— AppEAii— Qubs- 
TioN  OF  Fact— Indiffebence  of  Jttbob. 

The  findings  of  fact  of  a  trial  court  as  to 
whether  a  juror  is  indifferent  are  not  review- 
able on  appeal 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  3061-3066,  3070,  3071, 
3074 ;   Dec.  Dig.  ^  ll58.»] 

6.  Cbiminal  Law  (|  1166%*)  —  Review  — 
Habmless  BIbbob  —  Juby  —  Challenge  fob 
Cause. 

Where  a  party  has  not  exhausted  his  per- 
emptory challenges  when  the  panel  is  complet- 
edj  an  objection  that  jurors  should  have  been 
rejected  for  cause  is  not  available. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3114-3123;  Dec.  Dig.  9 
1166%.»] 

7.  Homicide  (|  171*) —Evidence  — Compe- 
tency. 

In  a  prosecution  for  murder,  a  witness  for 
the  state,  who  lived  near  by,  was  properly  per- 
mitted to  testify  that  immediately  before  he 
heard  the  shots  he  saw  defendant  in  his  buggy 
looking  for  some  one,  and  that  he  ran  down, 
and  found  defendant  with  a  pistol  in  his  hand, 
and  deceased  wouuded,  and  being  carried  away. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |§  351-358;   Dec.  Dig.  §  171.*] 


8.  Cbiminal  Law  (|  1169*)— Appeal— Harm- 
less Ebbobt- Admission  of  Evidence. 

The  erroneous  admission  of  evidence  was 
harmless  where  the  same  facts  were  establish- 
ed by  other  undisputed  evidence. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  (  1169.»] 

9.  Cbiminal  Law  (|  824*)— Appeal— Necessi- 
ty OF  Objections- Evidence. 

Defendant,  in  a  prosecution  for  murder, 
cannot  complain  that  evidence,  admissible  be- 
cause corroborative,  of  testimony  of  other  wit- 
nesses was  not  connued  to  that  particular  pur- 
pose, when  no  request  was  made  by  him  to  that 
effect 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f|  1996-2004;  Dec  Dig.  S 
824.*] 

10.  Cbiminal  Law   ((  695*)— Tbial— Objeo* 
tions  to  Evidence. 

An  objection  to  evidence  as  a  whole,  where 
a  part  is  admissible,  is  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent   Dig.    if  1633-1638;    Dec.   Dig.   | 

11.  Cbiminal  Law  (}  1045*)— Appeal— Dboi- 
siONS  Reviewable— Necessity  of  Ruling. 

The  jurisdiction  of  this  court  is  restrict- 
ed to  the  correction  of  errors  in  the  rulings 
of  the  court  below,  and,  where  no  ruling  was 
made,  there  can  be  no  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (f  2652,  2685;  Dec.  Dig.  | 
1045.  •] 

12.  Homicide  (J  28*)  —  Mubdeb  —  Delibeba- 
TioN  AND  Premeditation. 

*'  If  defendant,  when  he  committed  the  homi- 
cide, had  become  .incapable  by  the  constant 
use  of  liquor  or  drugs  to  form  the  intent  to 
kill,  or  to  plan,  deliberate,  or  premeditate  be- 
forehand, he  should  not  be  convicted  of  mur- 
der in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  99  44,  45,  46,  133;   Dec  Dig.  f  28.*] 

18.  Homicide  ({  27*)— Capacity  fob  Cbime^ 
Cbime. 

If,  at  the  time  of  the  killing,  defendant  was 
mentally  unsound  or  unbalanced  to  such  an  ex- 
tent that  he  did  not  know,  or  could  not  un- 
derstand, the  quality  of  his  act,  and  was  una- 
ble to  distin^ish  between  good  and  evil,  he  waa 
not  responsible,  and  should  be  acquitted. 

[Ed.  Note. — For  other  cases,  see  Homicide* 
Cent  Dig.  H  43%,  44;    Dec.  Dig.  (  27.*] 

Appeal  from  Superior  Court,  Randolph 
County;  Long,  Judge. 

L.  R.  English  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

The  defendant  was  indicted  in  the  superior 
court  of  Randolph  county  for  the  murder  of 
John  H.  Armstrong;  the  homicide  having 
been  committed  on  March  24, 1913.  The  trial 
took  place  at'  July  term,  1913,  when  defend- 
ant was  convicted  of  murder  In  the  second 
degree,  and  was  sentenced  to  imprisonment 
for  25  years. 

The  special  nature  of  the  defense  is  Indicat- 
ed by  the  following  testimony,  taken  from 
the  record:  "On  the  trial,  evidence  was  offer- 
ed by  the  state  showing  that  the  defendant 
and  the  deceased  were  engaged  in  the  busi- 
ness of  leasing  lands  and  looking  after  lodges 
for  hunting  purposes,  the  defendant  for  the 
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Arclidale  Shooting  CHub,  and  the  deceased 
for  George  Gonld,  and  that  the  deceased  suc- 
ceeded in  leasing  some  lands  which  the  de- 
fendant wanted,  and  the  defendant  had  got- 
ten mad  with  the  deceased  on  that  account, 
and  had  cursed  him,  and  had  some  time  be- 
fore that  threatened  to  kill  him ;  that  on  the 
24th  of  March,  1913.  about  5  o'clock  in  the 
afternoon,  the  deceased,  who  lived  near  High 
Point,  came  through  Archdale,  returning  to 
Ms  borne,  and  stopped  near  the  house  of  Mr. 
Horace  Ragan  in  order  to  see  Mr.  Ragan 
abont  the  purchase  of  some  cattle ;  that  the 
deceased  was  traveling  in  an  automobile,  and 
accompanied  by  William  White;  that  they 
found  Mr.  Ragan,  and  while  looking  at  the 
cattle,  which  were  in  a  lot  belonging  to  Mr. 
Ragan,  and  immediately  in  the  rear  of  the 
defendant's  house,  the  defendant  saw  deceas- 
ed, and  went  to  his  bam,  hitched  his  horse  to 
Ms  buggy,  and  drove  up  to  where  he  had 
seen  the  deceased  and  Ragan  standing ;  while 
be  was  hitching  his  horse  to  his  buggy,  the 
deceased  and  Ragan  had  gone  in  an  opposite 
direction  away  from  defendant's  house  to  Mr. 
J.  L.  Freeman's  to  look  at  a  pony,  several 
bandred  yards  from  where  the  defendant  had 
seen  them,  and  out  of  his  sight;  that  defend- 
ant was  seen  to  drive  in  his  buggy  up  to  the 
place  where  the  deceased  had  left  his  auto- 
mobile, and  where  defendant  had. seen  de- 
ceased and  Ragan  standing,  and  peering 
around  the  automobile  and  into  a  bam  near 
by  as  if  he  were  looking  for  some  one ;  that 
the  roads  fork  at  the  place  where  the  defend- 
ant had  driven  up,  and  he  first  went  up  one 
fork  of  the  road,  and,  seeing  nothing  of  the 
deceased,  he  came  back,  and  placed  his  buggy 
in  the  forks  of  the  road  between  the  de- 
ceased's automobile  and  Freeman's,  so  that 
whichever  way  the  deceased  returned  he 
would  have  to  pass  the  defendant;  that  the 
defendant  waited  there  until  the  deceased, 
and  Ragan,  and  White,  and  Freeman,  and 
his  son  returned  from  looking  at  the  pony; 
that  defendant  allowed  Ragan  and  White  to 
pass  him  without  interference,  while  deceas- 
ed had  stopped  close  by  to  speak  to  Mr. 
Moses  Hammond  and  George  Miller,  *  who 
stood  at  Ebimmond's  gate  and  within  a  few 
yards  of  the  buggy;  that  deceased,  after 
shaking  hands  with  Hammond  and  Miller, 
approached  the  buggy  in  which  the  defend- 
ant sat,  spoke  to  defendant,  shook  hands  with 
him,  and,  as  deceased  turned  away  to  go  on 
with  Ragan  and  White,  defendant  called  to 
him,  and  said,  *I  have  something  for  you,' 
and  as  he  spoke  drew  his  pistol,  and  fired  at 
the  deceased;  that  deceased  was  unarmed, 
and  dodged,  and  ran  to  a  tree  very  close  by, 
and  as  he  ran,  just  before  he  reached  the 
tree,  t^e  defendant  shot  again,  hitting  the 
deceased  in  the  back,  the  bullet  penetrating 
the  intestines  in  21  places,  and  inflicting  a 
wound  of  which  the  deceased  died  the  next 
day;  that  after  the  defendant  had  shot  the 
deceased,  and  deceased  had  gone  behind  the 
tree,  the  defendant  turned  and  fired  twice  at 


George  MiUes,  who  stood  on  the  opposite  side 
t)f  the  road,  and  towards  whom  It  was  shown 
that  he  had  very  bitter  feeling,  and  whom 
he  had  threatened  to  kill;  that,  after  firing 
five  times,  the  defendant  reloaded  his  pistol, 
and,  when  Ragan  and  White  picked  up  the 
deceased  to  carry  liim  to  Ragan's  house,  de- 
fendant followed  them  along  in  his  buggy 
until  he  heard  the  deceased  say  that  he  was 
killed,  and  was  going  to  die,  when  defendant 
turned  and  went  on  to  his  house,  put  up  his 
horse  and  buggy,  returned  to  his  house,  went 
out  on  the  porch,  drew  his  pistol,  and  called 
to  his  wife  to  come  and  see  him  finish  what 
he  was  going  to  do;  that  some  neighbors 
came  in,  and  took  the  pistol  from  the  de- 
fendant, and  shortly  thereafter  he  left  his 
home,  went  into  the  woods,  and  remained 
there  until  about  noon  the  next  day,  when  he 
was  found  and  arrested.  The  defendant  tes- 
tified that  about  five  years  ago  his  first  wife 
died,  and  shortly  thereafter  he  began  to  take 
morphine,  and  continued  to  take  it,  in  the 
form  of  what  is  called  papine,  for  about 
three  years ;  that  papine  is  a  liquid  prepalra- 
tion  sold  in  eight-ounce  bottles,  and  contains 
eight  grains  of  morphine  and  11  per  cent,  of 
alcohol;  that  he  contracted  the  morphine 
habit,  and  for  7%  months  he  used  as  much 
as  eight  ounces  of  papine  a  day,  thereby  tak- 
ing eight  grains  of  morphine  and  a  quantity 
of  alcohol  daily,  in  consequence  of  which  he 
was  taken  to  a  sanitarium,  and  treated,  and 
cured  of  that  habit ;  that  shortly  afterwards 
he  began  to  use  whisky,  drinking  as  much  as 
a  quart  a  day  for  two  years  before  the  hom- 
icide ;  he  took  a  drink  of  whisky  in  Dr.  Tom- 
linson's  office,  and  ftom  that  time  until  after 
the  killing  his  mind  was  utterly  blank,  and 
that  he  did  not  come  to  himself  until  after 
the  shooting,  when  he  heard  his  wife  scream ; 
and  that  when  he  heard  his  wife  scream  he 
came  to  himself.  Defendant  also  offered  the 
evidence  of  certain  witnesses  that  at  different 
times  during  a  period  of  four  or  five  years 
they  had  seen  the  defendant  when  they 
thought  he  was  in  such  a  mental  condition 
that  he  did  not  know  what  he  was  about. 
All  the  witnesses  who  saw  the  honddde,  six 
or  seven  in  number,  some  of  whom  had  known 
the  defendant  all  his  life,  testified  that  de- 
fendant was  cool  and  deliberate  in  what  he 
did,  and  that  his  mind  was  all  right,  and 
that  he  knew  what  he  was  doing,  and  other 
witnesses  for  the  state  testified  that  they  had 
known  him  for  years,  that  they  had  had  busi- 
ness transactions  with  him  on  the  very  day 
of  the  homicide  and  but  a  few  hours  before, 
and  that  the  defendant  was  perfectly  sober, 
and  that  his  mind  was  all  right  and  just  as 
good  as  that  of  any  average  man.  One  of 
these  witnesses,  Mr.  Woodall,  who  lived  in 
Archdale,  in  plain  view  of  the  defendant's 
house  and  premises,  and  who  saw  the  de^ 
fendant  drive  up  in  his  buggy,  apparently 
looking  for  some  one  at  the  place  where  the 
deceased  had  driven  up  in  his  automobile, 
testified  that  he  heard  the  shots  fired,  and 
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heard  the  defendant's  wife  scream,  and  he 
ran  down  to  see  what  had  happened,  and  saw 
the  defendant  sitting  in  his  buggy  with  a 
pistol  in  his  hand,  and  found  the  deceased 
wounded  and  being  carried  to  the  house  of 
Horace  Ragan.  The  witness  lived  about  250 
yards  from  the  house  of  the  defendant,  and 
about  150  yards  from  where  the  shootifig  oc- 
curred." 

With  reference  to  the  plea  of  insanity, 
and  the  effect  of  intoxication  or  the  liquor 
and  morphine  habit  upon  the  defendant's 
mental  state  or  condition,  the  court,  at  de- 
fendant's request,  gave  the  following  special 
Instructions : 

"(1)  The  Jury  is  instructed  that,  although 
they  might  find  from  the  evidence  that  the 
defendant  committed  the  criminal  act  in  the 
manner  and  form  as  charged  in  the  indict- 
ment, still,  if  the  Jury  believe  from  the  evi- 
dence that  at  the  time  he  committed  the  act 
he  was  so  affected  by  long  and  continued  use 
of  alcoholic  liquors  or  drugs,  or  both,  that  he 
did  not  know  the  nature  of  the  act,  whether 
it  was  wrongful  or  not,  and  did  not  know  his 
relations  to  others,  and  that  such  mental 
deficiency  was  induced  by  antecedent  and 
long-continued  use  of  such  intoxicating 
drinks  or  drugs,  and  not  the  immediate  ef- 
fects of  intoxication,  then  the  defendant  can- 
not be  held  criminally  responsible  for  such 
act,  and  the  Jury  should  find  the  defendant 
not  guilty. 

"(2)  In  determining  the  question  whether 
the  defendant  was  insane  at  the  time  of  the 
alleged  commission  of  the  crime,  the  Jury 
are  to  consider  all  of  his  acts  at  the  time  of, 
before,  and  since  the  commission  of  the 
crime,  as  such  acts  and  conduct  have  been 
shown  by  the  evidence,  and  the  Jury  should 
consider  the  defendant's  appearance  and  ac- 
tions at  the  time  of,  before,  and  after  the 
commission  of  the  offense,  and,  if  the  Jury  is 
satisfied  from  the  evidence  that  at  the  time 
defendant  shot  the  deceased  defendant  was 
so  affected  in  his  mind  and  memory  that  he 
was  not  able  to  distinguish  right  and  wrong, 
and  had  no  knowledge  and  understanding  of 
the  character  and  consequences  of  the  act, 
and  power  and  will  to  abstain  from  it,  then 
he  was  not  a  legally  responsible  being,  and 
the  Jury  should  find  [defendant]  not  guilty. 

'*(3)  The  court  instructs  you  that,  if  you 
are  satisfied  from  this  evidence  that  if  the 
prisoner  was  of  insane  mind  to  such  an  ex- 
tent that  he  was  not  conscious  of  the  nature 
of  the  act  he  was  doing,  then  you  ought  to 
acquit  him  on  the  ground  of  insanity. 

"(4)  The  court  Instructs  you  that,  if  you 
are  satisfied  from  the  evidence  in  this  case 
that  at  the  time  of  the  commission  of  the 
offense  the  defendant  was  suffering  from 
mental  aberration  or  sickness  of  mind  pro- 
duced by  any  cause,  and  by  reason  thereof 
his  Judgment,  memory,  and  reason  were  so 
perverted  or  dethroned  that  he  did  not  real- 
ize the  nature  and  quality  of  the  acts  he 
was  doing,  or  that  he  did  not  realize  that  it 


was  wrong,  yon  most  find  that  he  was  in- 
sane, and  for  that  reason  not  guilty." 

The  court  then,  in  its  general  charge,  pro- 
ceeded as  follows:  "These  prayers  request- 
ed by  the  defendant,  to  which  I  have  called 
your  attention,  I  give  you,  and  in  this  con- 
nection also,  to  present  the  prisoner's  de- 
fense more  fully,  and  the  state's  contention 
with  regard  to  it,  I  add  the  following:  The 
prisoner  pleads  that  at  the  time  of  the  al- 
leged shooting  of  the  deceased  that  his  mind 
was  dethroned,  and  that  he  had  not  the 
mental  capacity  to  distinguish  between  right 
and  wrong,  that  he  did  not  have  the  power 
to  premeditate  and  deliberate  upon  the  na- 
ture and  consequence  of  his  act,  and  that 
in  the  eye  of  the  law  he  is  excused.  The 
burden  of  this  plea  is  upon  him,  and  not 
upon  the  state,  to  satisfy  you  of  its  truth, 
for  in  law  he  is  presumed  to  be  sane,  not  in- 
sane. This  presumption  of  the  law  is  re- 
buttable by  evidence,  and  to  do  so  he  is  not 
required  to  establish  his  plea  beyond  a  rea- 
sonable doubt;  but  it  is  incumbent  upon 
him  to  establish  it  by  evidence  to  your  satis- 
faction. The  prisoner,  to  be  responsible  for 
his  act,  must  have  had  legal  capacity  at  the 
time  to  distinguish  between  good  and  evil, 
and  to  have  known  what  he  was  doing,  to 
comprehend  his  relations  towards  others, 
the  nature  of  his  act,  and  to  have  had  a 
consciousness  of  wrongdoing.  In  the  inquiry 
as  jto  the  prisoner's  mental  condition  he  is 
assumed  to  have  been  sane,  that  is,  to  have 
had  the  degree  of  mind  and  reason  required 
to  constitute  criminal  responsibility  for  his 
acts;  but  the  want  of  such  legal  capacity 
may  appear  by  evidence  of  the  presence  of 
insanity.  The  measure  of  criminal  responsi- 
bility is  this:  If  the  prisoner  at  the  time 
of  the  homicidal  act  was  in  a  state  of  mind 
to  comprehend  his  relations  to  others,  the 
nature  and  criminal  character  of  the  act, 
was  conscious  that  he  was  doing  wrong,  he 
was  responsible  for  his  act  Otherwise,  he 
was  not,  and  your  verdict  will  be  as  you  find 
the  facts  from  the  evidence.  If  you  find  the 
prisoner  was  intoxicated  at  the  time  of  the 
alleged  homicide  from  the  use  of  some  excit- 
ing stimulant,  and  you,  notwithstanding,  find 
and  are  satisfied  beyond  a  reasonable  doubt 
that  he  had  mind  sufi^cient  to  have  a  fixed 
purpose  and  to  plan,  and  that  he  deliberately 
and  with  premeditation  formed  the  design 
to  kill  the  deceased,  and  that  he  deliberated 
and  premeditated  upon  the  killing  in  con- 
sequence of  such  formed  design,  and  that,  in 
consequence  of  such  formed  design,  he  exe- 
cuted it,  and  shot  and  killed  the  deceased, 
then  the  fact,  if  found,  that  the  prisoner  was 
intoxicated  would  not  excuse  the  act;  but 
the  offense  would  under  such  findings  be 
murder  in  the  first  degree.  If,  however,  you 
have  a  reasonable  doubt  as  to  the  shooting 
and  killing  with  premeditation  and  delibera- 
tion, but  you  find  that  the  prisoner  had  ca- 
pacity to  comprehend  his  relations  to  others, 
was  conscious  that  it  was  wrong  to  take  the 
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Die  of  a  fellowman,  and  knew  the  nature,  of 
the  act  he  was  committing,  and  under  these 
drcnmstances  yon  find  that  he  shot  and  kill- 
ed the  deceased,  he  would  he  guilty  of  mur- 
der in  the  second  degree,  and  you  would  so 
find.  If,  however,  upon  a  review  of  all  the 
evidence  you  find  that  the  prisoner  killed 
the  deceased  as  alleged  by  the  state,  but  you 
find  that  at  the  time  of  the  killing  he  was 
insane,  or  was  in  a  state  of  mind  not  to 
comprehend  his  relations  to  others,  nor  the 
nature  and  criminal  character  of  the  act, 
when  he  shot  the  deceased,  and  was  not 
conscious  that  he  was  doing  wrong,  under 
these  findings,  if  so  made  by  you,  he  would 
not  be  responsible,  and  upon  such  findings 
you  would  acquit  the  prisoner.  The  burden 
of  establishing  the  plea  of  insanity,  however, 
with  the  specification  as  I  have  heretofore 
explained,  is  upon  the  prisoner,  and  not  up- 
on the  state.  With  regard  to  this  plea, 
which  is  made  by  the  prisoner,  that  he  was 
not  able  to  know  what  he  was  doing  at  the 
time,  and  which  is  more  fully  set  out  in  the 
Instructions  which  I  have  given  you,  I  will 
now  state  the  contentions  of  the  parties." 
The  presiding  judge  then  very  carefully  re- 
viewed the  testimony,  and  stated  fully,  fair- 
ly, and  impartially  the  several  contentions 
of  the  parties,  and  concluded  his  statement 
as  follows:  "I  cannot  give  you  all  the  con- 
tentions made  by  the  parties  on  both  sides 
with  regard  to  this  matter,  gentlemen.  If  I 
hare  left  out  any  meritorious  contention, 
that  is  to  say,  a  contention  as  to  the  fact^ 
based  upon  evidence,  and  evidence  which 
addresses  itself  to  your  conviction,  whether 
made  by  one  side  or  the  other,  I  ask  you  to 
consider  it,  and  give  it  such  weight  as  you 
think  it  deserves."  The  court  then  instruct- 
ed the  jury  what  verdict  they  could  render 
according  as  they  found  the  facts  to  be. 
From  the  judgment  rendered  upon  the  ver- 
dict, the  prisoner  appealed  to  this  court 

Brooks,  Sapp  &  Hall,  of  Greensboro,  T.  J. 
Gold,  of  High  Point,  and  G.  H.  Redding,  J.  A. 
Spence,  R.  G.  Kelly,  and  J.  T.  Brittain,  all 
of  Ashboro,  for  appellant  Attorney  General 
Blckett  and  T.  H.  Galvert  Asst  Atty.  Gen., 
for  the  State. 

WALKER,  J.  The  prisoner  noted  several 
exceptions  during  the  course  of  the  trfi^l, 
and  we  will  now  consider  them  in  the  order 
they  are  stated  in  the  record. 

[1-3]  The  first  exception  was  taken  to  the 
ruling  of  the  court  refusing  a  motion  for  a 
continuance.  The  motion  was  heard  upon 
affidavits,  and  it  appears  therefrom  that  it 
was  made  on  the  ground  that  the  defendant 
was  unable  to  procure  the  attendance  of 
certain  witnesses.  A  reading  of  the  afli- 
davits,  and  the  drcnmstances  attending  the 
making  of  the  motion  and  the  ruling  of  the 
conrt  thereon,  show  that  there  was  no  abuse 
of  discretion.  The  granting  of  a  motion  for 
a  continuance  is  In  the  discretion  of  the  trial 


court  State  v.  Scott  80  N.  O.  365;  State 
V.  Pankey,  104  N.  O.  840, 10  S.  B.  316 ;  State 
V.  Sultan,  142  N.  G.  569,  54  S.  E.  841,  9  Ann. 
Gas.  310;  State  v.  Hunter,  143  N.  G.  607, 
66  S.  B.  547,  118  Am.  St  Rep.  830.  The  de- 
cision thereon  is  not  reviewable  except  to 
see  whether  there  has  been  a  clear  abuse  of 
discretion.  State  v.  lindsey,  78  N.  G.  499. 
It  appears  that  the  Judge,  with  the  full  con- 
sent of  the  solicitor,  proposed  to  postpone  the 
trial  of  the  case,  so  that  the  defendant  could 
take  the  deposition  of  the  absent  and  infirm 
witnesses,  and  further  suggested,  the  solicitor 
consenting,  that  defendant  might  name  the 
time  and  place  for  taking  the  deposition,  and 
select  the  commissioner,  whom  the  court 
would  appoint  for  the  purpose;  "the  entire 
matter  b^ng  left  with  the  defendant  and 
his  counsel,  provided  the  testimony  was  taken 
so  that  the  trial  could  proceed  during  the 
term.  The  defendant's  counsel  declined  to 
suggest  to  his  honor  the  name  of  the  commis- 
sioner, or  to  take  the  deposition  of  the  said 
witnesses,  and  had  nothing  further  to  say 
in  response  to  his  honor's  suggestions  and 
the  agreement  of  the  counsel  for  the  state," 
and  his  honor  thereupon  ruled  that  the  trial 
should  be  proceeded  with,  and  the  defendant 
excepted.  The  court  exercised  Its  discretion 
fairly,  even  liberally,  and  the  refusal  of  de- 
fendant to  accept  the  terms  offered  by  it  de- 
prives him  of  any  possible  ground  of  objec- 
tion. Under  the  circumstances,  he  was  sure- 
ly not  prejudiced.  The  case  of  State  v.  Black- 
ley,  138  N.  G.  620,  60  S.  B.  310,  which  he  cites 
in  support  of  this  exception,  does  not  sus- 
tain it  but  on  the  contrary,  supports  the  ac- 
tion of  the  court  for  there  it  is  said  that  a 
ruling  upon  a  motion  for  a  continuance  is 
.not  reviewable  by  this  court  on  appeal,  •'un- 
less possibly  where  there  has  been  a  gross 
abuse  of  the  Judge's  discretion,  which  was 
not  the  case"  there,  and  is  not  the  case  here. 
There  was  no  abuse  at  all,  but  a  lenient  re- 
gard for  the  rights  of  the  defendant  State 
State  V.  Scott  80  N.  G.  365. 

[4-6]  The  second  exception  was  taken  to 
the  ruling  of  the  court  that  certain  Jurors 
passed  by  the  state  were  impartiaL  The  rec- 
ord shows  that  those  Jurors  stated,  in  answer 
to  questions  by  the  court  that  notwithstand- 
ing they  had  formed  an  opinion  about  the 
case  from  the  newspaper  accounts,  they  were 
sure  that  they  could  assume  the  obligation  of 
Jurors,  and  enter  the  Jury  box;  and  hear  the 
evidence  from  the  witnesses  and  the  charge 
of  the  court,  and  render  a  verdict  entirely  in 
accordance  with*  the  law  and  the  evidence^ 
uninfluenced  by  ansrthing  that  they  had  read 
or  any  opinion  that  thcsy  may  have  formed 
from  what  they  read  about  the  case  or  other- 
wise. This  statement  of  the  Jurors  under 
oath  was  sufiadent  to  Justify  the  ruling  of 
the  court;  but  it  further  appears  that  none 
of  the  Jurors  thus  objected  to  were  accepted 
by  the  defendant  All  of  them  were  chal- 
lenged peremptorily,  and,  when  the  twelve 
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jurymea  had  been  chosen,  the  defendant  had 
the  right  to  two  more  peremptory  challenges 
which  he  had  not  exercised.  The  right  of 
challenge  is  not  one  to  accept,  but  to  reject 
It  is  not  given  for  the  purpose  of  enabling 
the  defendant,  or  the  state,  to  pick  a  Jury, 
but  to  secure  an  impartial  one.  The  defend- 
ant got  an  acceptable  Jury,  for  he  had  two 
peremptory  challenges  left,  which  he  could 
have  used  if  he  had  thought  otherwise.  In 
State  V.  Bohanon,  142  N.  C.  695,  55  S.  B.  797, 
we  said:  "There  is  a  familiar  principle  of 
the  law  which  fully  meets  and  answers  this 
objection.  The  defendant  did  not  exhaust  his 
peremptory  challenges ;  but  there  were  many 
left  to  him  when  the  panel  was  completed. 
When  such  is  the  case,  the  objection  to  a 
Juror  who  could  have  been  rejected  peremp- 
torily is  not  available.  State  v.  Hensley,  94 
N.  C.  1021 ;  State  v.  Pritchett,  106  N.  C.  667 
[11  S.  B.  357] ;  State  v.  Teachey,  138  N.  C. 
587  [50  S.  E.  232]."  The  Judge  found  that  the 
challenged  Jurors  were  indifferent,  and  his 
ruling  in  this  respect  will  not  be  reviewed 
here.  State  v.  Bohanon,  supra,  where  the 
cases  to  that  date  are  collected.  See,  also, 
State  V.  Banner,  149  N.  C.  522,  63  S.  B.  84. 
[7-10]  The  prisoner  next  objected  to  the 
testimony  of  Mr.  Woodall,  which  was  admit- 
ted by  the  court  The  exception  is  not  spe- 
cific enough,  and  of  course  should  be  so.  Wil- 
son V.  Lumber  Co.,  131  N.  C.  163,  42  S.  B. 
565.  But  the  evidence  was  competent  and 
relevant  We  do  not  see  why  it  was  not 
competent  to  allow  the  witness  to  state  that 
he  saw  the  defendant  In  his  buggy  looking 
for  some  one,  heard  the  shots,  and  immediate- 
ly ''ran  down  to  see  what  had  happened, 
when  he  found  the  prisoner  with  a  pistol  in 
his  hand,  and  the  deceased  wounded,  and  be- 
ing carried  to  the  house  of  Horace  Ragan." 
He  lived  near  by,  and  knew  the  parties.  Be- 
sides, the  evidence  was  harmless,  as  these 
facts  had  already  been  given  In  evidence,  and 
were  not  disputed.  The  evidence  was  also 
corroborative  of  other  witnesses,  and  no  re- 
quest was  made  that  It  be  condned  to  that 
particular  purpose.  Rule  of  this  court  No. 
27,  in  140  N.  C.  662,  66  S.  E.  viU.  Another 
conclusive  answer  to  this  assignment  Is  that 
the  objection  was  made  to  a  mass  of  testi- 
mony, some  of  which,  at  least,  was  clearly 
competent  The  rule  is  stated  in  State  v. 
Ledf ord,  133  N.  C.  722,  45  S.  B.  947 :  "The 
objections  are  general,  and  the  rule  is  well 
settled  that  such  objections  will  not  be  enter- 
tained, if  the  evidence  consists  of  several 
distinct  parts,  some  of  which  are  competent, 
and  others  not  In  such  a  case  the  objector 
must  specify  the  ground  of  the  objection, 
and  it  must  be  confined  to  the  incompetent 
evidence.  Unless  this  is  done,  he  cannot  aft- 
erwards single  out  and  assign  as  error  the 
admission  of  that  part  of  the  testimony  which 
was  incompetent  Bamhardt  v.  Smith,  86  N. 
O.  473;  Smiley  v.  Pearce,  98  N.  C.  185  [3 
S.  B.  631];    Hammond  v.  Schifl»  100  N.  C. 


161  [6  S.  B.  763] ;  State  v.  Stanton,  118  N. 
O.  1182  [24  S.  B.  536] ;  McRae  v.  Malloy,  93 
N.  C.  154.  The  same  rule  applies  to  an  ob- 
jection to  the  Judge's  charge,  when  it  con- 
sists of  several  propositions.  Bost  v.  Bost  87 
N.  O.  477;  Insurance  Co.  v.  Sea,  21  WalL 
158  [22  Ia  Bd.  511].  Some  of  the  evidence 
objected  to  by  the  defendant  was  ciearly 
admissible."  See,  also,  Carmichael  v.  Tele- 
phone Co.,  162  N.  G.  333,  78  S.  E.  507. 

[11]  The  next  objection  is  stated  in  the 
record  without  any  ruling  having  been  made 
upon  which  it  could  be  based.  It  appears 
that  a  witness  for  the  defendant  was  asked 
a  question  on  redirect  examination  to  which 
the  state  objected,  and  the  witness  was  then 
directed  to  stand  aside,  with  permission  to 
the  defendant  to  recall  and  examine  him  lat- 
er if  desired;  defendant's  counsel  stating 
that  they  would  submit  to  the  court  further 
authorities  upon  the  question.  The  defend- 
ant's counsel  did  not  recall  the  witness,  nor 
ask  permission  to  recall  or  examine  him  fur- 
ther on  this  point,  and  no  ruling  was  made 
by  the  court  The  Jurisdiction  of  this  court 
is  restricted  to  the  correction  of  errors  in  the 
rulings  of  the  court  below,  and,  where  no 
ruling  has  been  made,  there  can  be  no  re- 
view here.  This  is  self-evident  Tyson  v. 
Tyson,  100  N.  C.  360,  6  S.  E.  707;  Scroggs 
V.  Stevenson,  100  N.  C.  354,  6  S.  B.  111. 
There  was  no  offer  to  show  what  would  be 
the  answer  of  the  witness,  and  the  question, 
on  its  face,  does  not  sufficiently  indicate  it 
We  are  not,  therefore,  informed  as  to  its  rel- 
evancy. In  re  Smith's  Will,  79  S.  B.  977,  at 
this  term. 

[12,13]  This  brings  us  to  a  consideration 
of  the  prayers  for  instruction  and  the  charge 
of  the  court  Exceptions  were  taken  to  tlie 
refusal  of  certain  requests  for  instruction  to 
the  Jury  and  to  the  charge.  We  may  say 
generally  that  the  charge  of  the  court  was 
very  explicit  and  accurate,  and  clearly  set 
forth  the  principles  of  law  arising  upon  the 
evidence.  It  gave  the  defendant  the  full 
benefit  of  the  doctrine  that,  if  the  prisoner, 
when  he  committed  the  homicide,  had  be- 
come incapable  by  the  constant  use  of  liquor 
or  drugs  to  form  the  intent  to  kill,  or  to 
plan,  deliberate,  or  premeditate  beforehand, 
the  Jury  should  not  convict  him  of  murder 
in  the  first  degree.  And  the  charge  in  re- 
spect to  the  effect  of  the  liquor  or  drugs  up* 
on  his  mental  condition  was  also  correct,  as 
the  court  told  the  Jury  that  if,  at  the  time 
of  the  killing,  he  was  mentally  unsound  or 
unbalanced  to  such  an  extent  that  he  did 
not  know  or  could  not  understand  the  quali- 
ty of  his  act,  and  was  not  able  to  distin- 
guish between  good  and  evil«  he  was  not  re- 
sponsible in  law,  and  they  should  acquit  him« 
This  was  as  t&T  as  the  Judge  could  well  go 
and  stay  within  the  law.  The  instruction  ia 
sustained  by  State  v.  Haywood,  61  N.  O.  376. 
In  that  case.  Judge  George  Green  diarged 
the  Jury  as  follows:  "If  the  prisoner,  at  the 
time  he  committed  the  homldde^  was  in  a 
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state  to  comprehend  his  relations  to  other 
persons,  the  nature  of  the  act  and  Its  crimi- 
nal character,  or,  In  other  words,  If  he  was 
conscious  of  doing  wrong  at  the  time  he  com- 
mitted the  homicide,  he  is  responsible.     But 
if,  on  the  contrary,  the  prisoner  was  under 
the  visitation  of  God,  and  could  not  distin- 
guish between  good  and  evil,  and  did  not 
know  what  he  did,  he  is  not  guilty  of  any 
offense    against   the   law,    for    guilt    arises 
from  the  mind  and  wicked  avIII.'*     This  In- 
struction was  approved  by  this  court  on  ap- 
peal;   Chief  Justice  Pearson,  for  the  court, 
saying:    '"We  fully  approve  of  the  charge  of 
his  honor  upon  the  subject  of  insanity.     It 
is  dear,  concise,  and  accurate,  and,  as  It  is 
difficult  to  convey  to  the  minds  of  Jurors  an 
exact  legal  idea  of  the  subject,  we  feel  at 
liberty  to  call  the  attention  of  the  other  judg- 
es to  this  charge."    This  case  was  also  ap- 
proved in  State  v.  Potts,  100  N.  C.  458,  6  S. 
E.  660,  where  the  court,  by  Chief  Justice 
Smith,  said:    "The  charge  Is  strictly  in  ac- 
cordance with  State  v.  Haywood,  61  N.  0. 
376.     We  find  no   authority  In  support  of 
the  proposition  contained  in  the  prisoner's 
eighth  instruction,  that  the  prisoner's  drunk- 
en condition,  while  not  absolving  him  from 
all  guilt,  might  repel  the  malice  and  reduce 
his  crime  to  a  lower  grade,  though  earnestly 
pressed  in  the  argument  on  his  behalf.    The 
test  of  accountability  for  crime  is  the  abil- 
ity of  the  accused  to  distinguish  right  from 
wrong,'  and  that  in  doing  a  criminal  act  he  Is 
doing  wrong.     This  is  settled  in  State  v. 
Haywood,  supra."    In  State  v.  Banner,  149 
N.  C.  519,  63  S.  E3.  84,  the  present  Chief  Jus- 
tice, for  the  court,  also  approved  It  In  these 
words:    'The  cross-examination  had  endeav-^ 
ored  to  show  by  a  witness  that  the  prisoner 
was  insane,  and  these  questions  were  legiti- 
mate to  show  that  the  prisoner  was  attend- 
ing to  business,  and  knew  that  it  was  wrong 
to  shoot  any  one  down.     In  State  v.  Hay- 
wood, 61  N.  C.  376,  the  court  approved  this 
charge,  when  the  defense  of  insanity  was  set 
up:  'If  the  prisoner  was  conscious  of  doing 
wrong  at  the  time  he  committed  the  homi- 
cide, he  l0  responsible.' "    The  charge  of  the 
court  is  also  sustained  by  State  v.  Murphy, 
157  N.  C.  614,  72  S.  B.  1075.     In  that  case 
it  was  held  that,  when  the  defendant  was  in 
such  a  state  of  voluntary  drunkenness  at  the 
time  of  the  killing  that  his  mind  and  reason 
were  so  completely  overthrown  as  to  render 
him  utterly  Incapable  of  forming  a  deliberate 
and  premeditated  purpose  to  kill,  he  could 
not  be  found  guilty  of  murder  in  the  first 
degree.    Where  a  specific  Intent  is  essential 
to  constitute  crime,  the  fact  of  intoxication 
(or,  we  may  add,  the  use  of  drugs)  may  neg- 
ative its  existence,  where  the  mind  is  so  af- 
fected or  weakened  by  it  as  to  be  incapable 
of  forming  the  intent,  or  by  premeditating  or 
deliberating.    Clark's  Cr.  Law,  p.  75.    Justice 
Hoke  said,  in  State  v.  Murphy,  supra:    "It 
Is  very  generally  understood  that  voluntary 
drunkenness  is  no  legal  excuse  for  crime,  and 


the  position  has  been  held  controlling  in 
many  causes  In  this  state  and  oii  indictments 
for  homicide.  ♦  •  •  The  principle,  how- 
ever, is  not  allowed  to  prevail  where,  in  ad- 
dition to  the  overt  act,  it  is  required  that  a 
definite,  spedflc  intent  be  established  as  an 
essential  feature  of  the  crime."  He  further 
says:  '*It  [evidence  of  drunkenness]  has  been 
excluded  in  well-considered  decisions  where 
the  facts  show  that  the  purpose  to  kill  was 
deliberately  formed  when  sober,  though  It 
was  executed  when  drunk,  a  position  pre- 
sented in  State  v.  Kale,  124  N.  C.  816  [32  S. 
E.  892],  and  approved  and  recognized  in  Asz- 
man  v.  State,  123  Ind.  347  [24  N.  B.  123,  8 
L.  R.  A.  33],  and  it  does  not  avail  from  the 
fact  that  an  offender  is,  at  the  time,  under 
the  infiuence  of.  intoxicants,  unless,  as  here- 
inbefore stated,  his  mind  is  so  affected  that 
he  is  unable  to  form  or  entertain  the  speci- 
fied purpose  referred  to."  Wharton  sums  up 
the  matter  by  saying  that:  "A  person  who 
commits  a  crime  while  so  drunk  as  to  be  in- 
capable of  forming  a  deliberate  and  premed- 
itated design  to  kill  is  not  guilty  of  murder 
in  the  first  degrea**  Wharton  on  Homicide, 
infra.  The  charge  of  the  judge  below,  in 
Com.  V.  Cleary,  148  Pa.  27,  23  Atl.  1110,  ap- 
proved by  that  court,  and  alao  by  us  in  State 
V.  Murphy,  supra,  was  as  follows:  **If,  how- 
ever, you  find  that  the  intoxication  of  the 
prisoner  was  so  great  as  to  render  it  impos- 
sible for  him  to  form  the  willful,  deliberate, 
and  premeditated  Intent  to  take  the  life  of 
the  deceased,  the  law  reduces  the  grade  of' 
the  homicide  from  murder  in  the  first  degree 
to  murder  in  the  second  degree.  The  mere 
intoxication  of  the  prisoner  will  not  excuse 
or  palliate  his  offense,  unless  he  was  in  such 
a  state  of  intoxication  as  to  be  incapable  of 
forming  this  deliberate  and  premeditated  at- 
tempt. If  he  was,  the  grade  of  offense  is  re- 
duced to  murder  in  the  second  degree.*'  The 
clear  exposition  of  Dr.  Wharton  (Wh.  Hom- 
icide [3d  Ed.]  p.  811),  which  is  as  follows, 
we  have  also  approved:  "Intoxication,  though 
voluntary,  is  to  be  considered  by  the  jury  in 
a  prosecution  for  murder  in  the  first  degree, 
in  which  a  premeditated  design  to  cause 
death  is  essential,  with  reference  to  its  ef- 
fect upon  the  ability  of  the  accused  at  the 
time  to  form  and  entertain  such  a  design, 
not  because,  per  se,  it  either  excuses  or  miti- 
gates the  crime,  but  because,  in  connection 
with  other  facts,  an  absence  of  malice  or  pre- 
meditation may  appear.  Drunkenness  as  evi- 
dence of  want  of  premeditation  or  delibera- 
tion is  not  within  the  rule  which  excludes  It 
as  an  excuse  for  crime.  And  a  person  who 
commits  a  crime  when  so  drunk  as  to  be  in- 
capable of  forming  a  deliberate  and  premed- 
itated design  to  kill  is  not  guilty  of  murder 
in  the  first  degree.  The  infiuence  of  intoxi- 
cation upon,  the  question  of  the  existence  of 
premeditation,  however,  depends  upon  its  de- 
gree, and  its  effect  on  the  mind  and  passions. 
No  inference  of  the  absence  of  deliberation 
and  premeditation  arises  from  intoxication^ 
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as  a  matter  of  law.  And  Intoxication  cannot 
serve  as  an  excuse  for  the  offender,  and  it 
should  be  received  with  great  caution,  even 
for  the  purpose  of  reducing  the  crime  to  a 
lower  degree."  These  principles  were  stated 
and  applied  in  State  v.  Shelton,  79  S.  E*.  883, 
at  this  term.  If  we  apply  them  to  the  facts 
of  this  case,  it  is  perfectly  dear  that  the  in- 
structions of  the  court  were  as  favorable  to 
the  prisoner  as  the  law  permitted.  As  we 
have  seen,  he  had  the  full  benefit  of  the 
principle  in  regard  to  insanity. 

We  may  well  doubt,  if  there  was  sufficient 
evidence  in  this  case,  that  is,  such  as  is  fit 
to  be  considered  by  a  Jury,  that  the  prisoner 
was  insane  at  the  time  of  the  homicide.  His 
every  action,  and  his  general  conduct,  in- 
dicated the  full  possession  of  his  faculties, 
unimpaired  by  any  previous  habit  of  intoxi- 
cation or  of  any  other  sort  That  he  had  a 
motive  is  well  established,  and  that  he  was 
influenced  by  his  hatred  of  the  deceased,  en- 
gendered by  a  rivalry  in  the  same  kind  of 
business,  appears  with  equal  certainty.  He 
proceeded  towards  the  execution  of  his  pur- 
pose to  slay  with  all  the  intelligence  of  a 
man  who  knew  what  he  intended  to  do,  and 
how  he  should  do  it  He  prepared  himself 
beforehand,  and  quietly  awaited  the  opportu- 
nity he  was  seeking  to  destroy  his  rivaL 
There  was  an  absence  of  all  excitement  or 
impulsiveness,  and  in  its  place  a  steady  and 
studied  effort  to  carry  out  his  design.  But, 
if  there  was  evidence  of  an  unbalanced  or 
abnormal  mind,  it  surely  had  not  reached 
the  stage  of  insanity,  such  as  would  excuse 
the  offense,  and  not  merely  reduce  it  in  de- 
gree. There  was  ample  evidence  to  Justll^ 
a  conviction  for  the  higher  felony;  but  the 
Jury  took  the  benevolent  view  of  it  all,  and 
gave  him  the  benefit  of  the  doubt,  and  the 
defendant  has  no  reason  whatever  for  com- 
plaint 

No  error. 
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IRVIN  ▼.  SOUTHERN  RY.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1913.) 

1.   WiTNBSSBS   (§    140»)— COMPKTENOT— TBANB- 
ACTIONS  WITH  DECEDENT. 

Under  Revisal  1905,  §  1631,  declaring  that 
when  one  party  to  a  transaction  \a  dead,  the 
party  or  person  interested  in  the  event  or  a 
person  from,  through,  or  under  whom  such 
party  derives  his  interest  shall  not  be  examined 
as  a  witness  against  the  executor,  administra- 
tor, or  survivor  of  the  deceased  person,  a  moth- 
er suing  a  railroad  company  for  damages  for 
the  wrongful  death  of  her  son  is  competent  to 
testify  because  not  testifying  against  the  repre- 
sentative of  the  deceased  person. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  ff  598-^18 ;   Dec.  Dig.  {  140.*] 

2.  Death  (§  64*)— Injubies  to  Sebvant— Ac- 
tion—Evidence— Admissibility. 

In  an  action  for  the  wrontcful  death  of  a 
servant  brought  under  the  federal  Employers* 


Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65  [U.  S.  Comp.  St  Supp.  1911.  p.  1322]), 
where  the  plaintiff  was  the  mother  of  deceased, 
the  recovery  being  limited  to  the  pecuniary 
benefits  which  she  would  have  received  by  the 
continuance  of  the  life  of  the  child,  evidence  of 
the  amoant  of  his  contribution  to  her  support 
or  his  failure  to  contribute,  is  material. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  8  83 ;  Dec  Dig.  (  64.*]' 

3.  Tbial  (I  106*)— Aboument  of  Counsel— 
Discbetion  of  Coubt. 

The  conduct  of  counsel  in  presenting  the 
cause  to  the  jury  is  largely  in  the  discretion 
of  the  trial  judge,  but  that  discretion  does  not 
authorize  him  to  deprive  a  litigant  of  the  benefit 
of  his  counsers  argument  when  it  is  confined 
within  proper  bounds  and  addressed  to  the  ma- 
terial facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  267 ;    Dec.  Dig.  (  106.*] 

4.  Tbial  (§  122*)— Aboument  of  CounskI/— 
Mattebs  of  Comment. 

In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  plaintiff's  son  brought 
under  the  Employers*  Liability  Act  (Act  April 
22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St 
Supp.  1911,  p.  1322])  the  failure  of  plaintiff  to 
testify  as  to  the  amount  of  the  contributions 
of  her  son  to  her  support  is  a  legitimate  matter 
of  comment  by  defendant's  counsel,  where  there 
was  no  proof  offered  on  that  question,  and 
plaintiff  was  the  only  one  who  would  know  all 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  299 ;   Dec.  Dig.  §  122.*] 

5.  Appeal   and   Erbob    (§    1060*)— Tbial    (8 
121*)— Review— Habmless  Ebrob. 

In  an  action  by  a  mother  for  the  wrongful 
death  of  her  son,  brought  under  the  federal  l^m- 
ployers'  Liability  Act  (Act  April  22,  1908.  c. 
149,  35  Stat  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  13221),  the  refusal  of  the  trial  court  to  al- 
low defendant's  counsel  to  comment  on  the 
mother's  failure  to  show  that  he  contributed 
to  her  support  is  reversible  error,  particularly 
where  the  court  refused  to  charge  that  there 
was  no  eyidence  that  her  son  gave  her  any  part 
of  his  earnings  and  in  the  charge  assumed  that 
he  did. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Br- 
ror.  Cent  Dig.  §4135;  Dec.  Dig.  (  1060;*  Trial, 
Cent  Dig.  §§  294-298,300;  Dec.  Dig.  {  121.*] 

6.  Masteb  and  Sebvant  ({  293*)— Injubies — 
Action—Inbtbuctions. 

In  an  action  against  a  railroad  company 
and  its  engineer  for  the  wrongful  death  of  a 
servant  the  only  negligence  claimed  to  be  that 
of  the  defendants,  the  railroad  company  is  en- 
titled to  an  instruction  that,  if  the  engineer 
was  not  negligent  his  acts  would  not  support 
a  finding  that  deceased  was  killed  by  reason  of 
the  negligence  of  defendant  or  its  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f9  1148-1156,  1158-1160; 
Dec.  Dig.  (  293.*] 

7.  Appeal   and  Ebbob  (|  1067*)— Review— 
Habmless  Ebbob. 

In  an  action  for  the  wrongful  death  of  a 
servant  brought  both  against  the  railroad  com- 
pany and  the  engineer,  the  refusal  of  the  trial 
court  to  charge  that,  if  the  engineer  was  not  neg- 
ligent his  acts  could  not  be  considered  in  de- 
termining whether  either  the  railroad  company 
or  the  engineer  was  negligent  is  prejudicial  to 
the  railroad  company,  even  though  the  jury 
found  that  the  engineer  was  not  negligent  where 
the  court  charged  that  if  any  negligence  which 
resulted  in  the  death  was  caused  by  the  neg- 
ligence of  the  crew  of  the  train,   the  railroad 


•For  other  casea  see  same  topic  and  Bectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  iDdexes 


N.  C.) 


IKVIN  r.  SOUTHERN  RY.  CO. 


79 


company  was  liable,  for  this  charge  faUed  to 
direct  the  miDds  of  the  jurors  to  the  facts  In 
controversy  and  to  exclude  the  immaterial  facts. 
[Ed.  J^fote. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  4229;   Dec.  Dig.  §  1067.*] 

8.  TbIAI.  (8  184*)— IN8TRUCTI0N&— PUBPOSE. 

The  principal  benefit  to  be  derived  from  a 
charge  to  the  jury  is  not  a  statement  of  law  but 
the  elimination  of  irrelevant  matters. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  407% ;    Dec  Dig.  f  184.*] 

9.  Tbiai.  (I  267*)— IN8TBU0TI0T»8— Rbqttest. 

Where  a  special  instruction  is  asked  as  to 
a  particular  aspect  of  the  case  presented  by 
the  evidence,  which  contains  a  correct  state- 
ment of  the  laWj  it  should  be  given  with  sub- 
stantial conformity  to  the  prayer. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  668-672,  674;    Dec  Dig.  S  267.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Cooke,  Judge. 

Action  by  B.  A.  Irvln,  administratrix, 
against  the  Southern  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff 
against  the  corporate  defendant,  it  appeals. 
Reversed  and  remanded. 

This  is  an  action  under  the  federal  Em- 
ployers' liability  Act  (Act  April  22,  1908,  c 
149.  35  Stat.  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322])  to  recover  damages  for  the  alleged 
wrongful  death  of  plaintiff's  intestate  and 
son,  Leonard  C.  Irvin,  caused  by  being  caught 
between  an  engine  and  a  freight  caboose  in 
the  course  of  a  switching  movement  by  using 
a  push  pole  on  the  yards  at  Rural  Hall,  N. 
C.  The  engineer,  W.  D.  Thomas,  was  made 
a  party  defendant  and  filed  an  answer ;  the 
Jury  answering  the  issue  directed  at  his  con- 
duct and  the  allegations  of  negligence  in 
respect  thereto  in  his  favor. 

The  deceased  was  a  member  of  the  crew, 
acting  in  the  capacity  of  flagman,  and  was  23 
years  old  when  he  was  killed.  The  train, 
which  was  a  freight  train,  had  Just  come  in 
from  Mt  Airy.  While  the  conductor  was  up 
at  the  station,  getting  the  bills  from  the  sta- 
tion agent,  preparatory  to  checking  the  cars 
that  were  to  be  put  into  his  train,  the  en- 
gineer and  the  fireman,  who  were  on  the  en- 
gine, together  with  Irvin,  O'Neal,  and  Wall, 
were  endeavoring  to  get  the  caboose  at  9, 
point  on  the  yard  where  it  could  be  placed  at 
the  rear  of  the  train.  To  do  this,  it  was 
necessary  to  get  it  over  and  across  a  switch 
or  "crossover,"  where  the  Wilkesboro  main 
line  and  the  Mt.  Airy  main  line  converge. 
The  first  effort  made  in  this  direction  was 
to  push  the  caboose  on  a  knoll  and  release 
the  brakes,  expecting  gravity  (It  being  down- 
grade) to  take  it  across  the  switch.  This 
failed,  however;  the  caboose  getting  only 
partially  across  the  switch,  thus  blocking  it 
and  preventing  the  engine  from  getting  to  a 
necessary  portion  of  the  yard.  It  was  nec- 
essary to  get  the  caboose  out  of  the  way  and 
from  across  the  switch.  It  was  while  en- 
deavoring to  do  this  that  Irvin  was  killed. 

The  switch  on  which  the  caboose  stood  was 


a  crossover  switch,  the  caboose  having  come 
down  from  the  knoll  on  one  track  while  the 
engine  stood  on  another,  these  tracks  cross- 
ing at  the  switch.  The  method  employed  was 
to  get  a  pole,  carried  on  the  side  of  the 
tender  for  that  purpose,  which  was  eight 
feet  four  inches  long  and  some  six  inches  in 
diameter,  weighing  about  74  pounds,  and  put 
one  end  against  the  end  sill  of  the  caboose 
where  it  was  held  by  Irvin,  and  let  the  en- 
gine come  up  and  strike  the  other  end,  which 
was  held  by  Wall,  thus  giving  the  caboose 
sufficient  momentum  to  clear  the  switch  by 
shoving  it  forward  on  the  track  it  came  in 
on  from  the  knoll,  while  the  engine  (the 
switch  being  thrown  by  O'Neal)  would  pro 
ceed  across  the  switch  along  the  same  track 
it  stood  on.  The  pole,  which  was  called  a 
push*  pole,  would  be  at  a  slight  angle.  At 
the  time  the  push  pole  was  taken  down  by 
Irvin,  the  conductor  was  still  in  the  neigh- 
borhood of  the  station,  but  the  evidence  of 
the  plaintiff  tended  to  prove  that  he  was 
present  when  the  Intestate  was  killed  and 
gave  the  signal  to  the  engineer  to  move  for- 
ward. No  evidence  was  introduced  that  the 
intestate  had  ever  contributed  to  the  sup- 
port of  his  mother. 

After  setting  forth  in  paragrapli  5  that 
the  conductor  "was  personally  present,  stand- 
ing within  a  few  feet  of  plaintiff's  intestate, 
at  the  time  he  was  injured,  and  directed 
plaintiff's  intestate  in  the  discharge  of  his 
duties  at  said  time  and  gave  the  signal  to 
the  engineer  to  come  forward  with  the  en- 
gine," the  complaint  proceeds  to  charge  neg- 
ligence as  follows:  That  the  deceased  was 
negligently  ordered  to  hold  the  push  pole 
"against  the  end  of  the  caboose  car,  which 
was  standing  near  the  intersection  of  the 
main  track  and  a  side  track,  while  another 
employe  was  holding  the  other  end  of  the 
pole,  so  that  the  engine"  would  in  moving 
up  come  in  contact  with  the  pole,  thereby 
giving  the  caboose  car  sufi^clent  momentum 
to  get  it  off  the  switch;  that  the  deceased 
was  •'negligently  required  to  stand  at  the 
crossing  under  the  direction  of  the  conductor 
and  hold  his  end  of  the  pole  against  the 
caboose";  that  there  was  no  socket  on  the 
caboose  to  hold  the  end  of  the  pole  up  against 
the  caboose;  that  the  engine  was  an  old 
engine  without  sufficient  brakes  and  other- 
wise defective,  and  that  the  pole  was  old  and 
not  strong  enough  to  do  the  work ;  that  the 
engineer  was  not  a  prudent  and  careful  en- 
gineer and  negligently  and  at  an  excessive 
speed  brought  the  engine  in  contact  with  the 
pole,  "causing  the  pole  which  plaintiff's  In- 
testate was  holding  against  the  caboose  to 
bend  and  slip,"  thereby  catching  the  plain- 
tiff's intestate  between  the  engine  and  ca- 
boose; that  the  manner  in  which  the  work 
was  being  done  was  negligent  and  irregular. 

As  a  result  of  failure  of  proof  by  the 
plaintiff,  the  jury  was  instructed  not  to  con- 
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aider  the  following  allegations:  (b)  That  the 
intestate  was  ordered  to  use  the  push  pole; 
(c)  that  the  intestate  was  required  by  the 
conductor  "to  stand  at  the  crossing  and  hold 
his  end  of  the  pole  against  the  caboose" ;  (d) 
that  the  engine  was  an  old  engine,  without 
sufficient  brakes  and  otherwise  defective; 
(e)  that  the  push  pole  was  old  and  not 
strong  enough. 

The  following  is  the  whole  of  his  honor's 
charge  on  the  allegations  of  negligence  left 
to  the  jury:  "This  is  an  action  brought  by 
the  administratrix  of  Leonard  G.  Irvin  to 
recover  damages  for  the  death  of  her  intes- 
tate, which  she  alleges  was  caused  by  the 
negligence  of  the  defendants,  and  the  court 
charges  you  it  is  the  duty  of  a  railroad  com- 
pany, or  its  servants  and  agents,  when  en- 
gaged in  operating  a  train,  to  be  continuous- 
ly in  the  exercise  of  reasonable  care  to  avoid 
injury  to  its  servants,  as  well  as  its  pas- 
sengers; and  if  there  shall  be  a  failure  to 
perform  such  duty,  and,  in  consequence 
thereof  one  is  killed  or  injured,  that  shall  be 
negligence;  and  if  the  jury  should  find  by 
the  greater  weight  of  the  evidence  that  such 
negligence  was  the  proximate  cause  of  the 
injury,  that  would  be  actionable  negligence. 
Reasonable  care  is  such  degree  of  care  as  a 
prudent  man  should  use  under  like  circum- 
stances and  charged  with  a  Uke  duty.  Prox> 
imate  cause  of  an  injury  is  one  which  pro- 
duces the  result  in  continuous  sequence  and 
without  which  such  injury  would  not  have 
occurred,  and  from  which  any  man  of  ordi- 
nary prudence  could  forsee  that  such  result 
was  probable,  under  the  facts  as  they  exist- 
ed. ♦♦  •  Now,  applying  these  principles 
of  law  to  the  facts  in  tliis  case,  the  court  in- 
structs the  jury  that,  if  they  shall  find  by 
the  greater  weight  of  the  evidence  that  the 
defendant,  the  railroad  company,  through  its 
servants  or  agents  who  were  operating  the 
train  by  w;hich  the  plaintiff  was  killed,  and 
W.  D.  Thomas,  the  engineer,  failed  to  exer- 
cise reasonable  care  (both  of  them)  for  the 
safety  of  its  crew,  and  in  consequence  there- 
of the  plaintiff  was  killed,  and  if  the  jury 
shall  further  find  by  the  greater  weight  of 
the  evidence  that  such  failure  was  the  prox- 
imate cause  of  the  injury,  then  they  shall 
answer  that  issue  *yes'  as  to  both  of  them. 
If  they  should  so  find  as  to  only  one  of  the 
defendants,  they  should  answer  'yes'  as  to 
one  and  name  the  one.  If  they  should  not  so 
find  as  to  either  one  of  the  defendants,  they 
should  answer  that  issue  *no* — 'nothing.'  If 
any  of  that  negligence  or  any  negligence 
which  resulted  in  the  death  of  the  intestate 
was  caused  by  the  negligence  of  any  one  of 
the  crew  who  was  on  that  train,  and  it  was 
the  proximate  cause,  as  I  have  explained 
proximate  cause  of  an  injury,  and  the  negli- 
gence was  due  to  a  want  of  exercise  of  rea- 
sonable care,  then  the  railroad  company  is 
responsible,  because  they  have  to  operate 
their  train  by  agents,  and,  if  the  death  of 
the  plaintiff  was  due  to  a  want  of  exercise  of 


reasonable  care  on  the  part  of  any  one  who 
was  representing  the  railroad  company  there 
in  the  operation  of  its  train,  it  would  be 
imputed  to  the  railroad  company.  So  far  as 
Thomas  is  concerned,  the  court  charges  you 
that  notwithstanding  Thomas  was  the  engi- 
neer, and  the  conductor  was  there  about  the 
train,  or  whether  he  was  there  or  not,  or 
whether  he  was  directed  by  the  conductor  to 
move  it  or  not,  doesn't  make  any  differ- 
ence why  he  did  it,  if  when  he  was  proceed- 
ing with  that  engine  he  saw,  or  by  the  ex- 
ercise of  reasonable  care  could  have  seen, 
and  it  was  a  fact  that  he  could  not  pass 
along  there  and  move  that  car  that  they 
wanted  to  move  (that  is,  the  caboose)  with-  ' 
out  imperiling  the  safety  of  the  men  who 
were  holding  the  end  of  the  pole,  and  if  that 
was  the  proximate  cause  of  the  injury  (that 
is,  his  moving  down  there),  whether  it  was 
at  greater  speed  or  not,  if  he  saw  he  could 
not  accomplish  it  without  great  danger  to 
the  plaintiff,  and  that  was  the  cause  of  the 
injury,  then  it  was  the  proximate  cause,  and 
you  will  say  *yes'  as  to  him." 

The  defendant  requested  his  honor  to 
charge  the  jury:  "If  the  jury  find  from  the 
evidence  that  the  defendant  W.  D.  Thomas 
is  not  guilty  of  negligence,  then  in  so  far  as 
the  plaintiff  seeks  to  charge  the  railway  com- 
pany, by  reason  of  his  conduct  and  acts  with 
respect  to  the  movement  and  handling  of  the 
engine,  I  charge  you  that  such  conduct  and 
acts  will  not  support  an  answer  to  the  first 
issue,  and  you  ^11  not  consider  that  phase 
of  the  case  against  the  railway  company." 
This  was  refused,  and  the  defendant  ex- 
cepted. 

During  the  argument  the  counsel  for  the 
Southern  Railway  Company,  the  last  one 
who  addressed  the  jury  in  its  behalf,  said 
to  the  jury  in  substance  that  had  Mrs.  Ir^ 
vin  gone  on  the  stand  she  could  have  testified 
whether  her  son,  during  his  life,  contributed 
to  her  support  or  not,  and  how  much. 
Whereupon  the  court  stopped  counsel,  stat- 
ing that,  if  Mrs.  Irvin  had  gone  on  the 
stand  as  a  witness,  she  could  not  have  tes- 
tified to  such  a  fact,  and  directed  the  jury 
not  to  consider  such  an  argument  Where- 
upon, and  at  the  time,  the  counsel  of  the 
'Southern  Railway  Company  objected  to  the 
ruling  of  the  court  and,  upon  the  objection 
being  overruled,  excepted. 

The  defendant  requested  his  honor  to 
charge  upon  the  issue  of  damages:  "Upon 
the  question  of  the  pecuniary  value  of  the 
life  of  the  deceased  to  his  mother,  I  charge 
you  that  there  is  no  evidence  that  he  gave 
any  part  of  his  earnings  to  his  mother/* 
Refused,  and  defendant  excepted. 

His  honor  charged  the  jury  on  the  issue 
of  damages  as  follows: 

"As  this  act  la  brought  under  the  act  of 
Congress  known  as  the  'Federal  Employ- 
ers* Liability  Act,*  its  provisions  govern  the 
rights  and  liabilities  of  the  plaintiff  and  the 
defendant  the  Southern  Railway  Company^ 
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EDd  all  rales  of  law  mnst  be  determined  by 
and  in  accordance  with  its  provisions,  for 
it  is  absolutely  exclusive  as  to  the  subject- 
matter  of  its  provisions.  Tbe  state  law  can- 
not govern  in  any  aspect  of  the  ease.  By 
Tirtne  of  the  provisions  of  the  federal  Em- 
ployers* Liability  Act,  the  fact  that  an  em- 
ploy^ may  have  been  guilty  of  contributory 
negligence  cannot,  as  it  does  under  the  state 
law,  bar  a  recovery,  but  the  damages,  if  the 
Jury  find  that  the  plaintiff  is  entitled  to  dam- 
ages, shall  be  diminished  in  proportion  to 
the  amount  of  negligence  attributable  to 
such  employ^. 

'*TIie  measure  of  damages  in  this  case  is 
not  the  measure  of  damages  obtaining  under 
the  state   practice,    to   wit,    the   pecuniary 
value  of  the  life  of  the  intestate,  during  its 
prospective  continuance,  but  is  the  measure 
of  damages  as  fixed  by  the  federal  Employ- 
ers' Liability  Act  and  is  brought  for  the 
benefit  of  some  certain  person,  to  wit,  in  this 
case  the   mother,   so   that  the  measure  of 
damages  in  this  case  is  the  loss  in  money 
caused  the  mother  by  reason  of  the  death  of 
her  son.    It  is  purely  and  entirely  a  money 
or  financial  loss.    How  much  money  has  the 
mother  been  deprived  of  by  the  death  of  her 
son,  computing  the  same  at  its  present  worth 
or  value?    It  is  not  a  question  of  how  much 
the  son  could  have  made  for  his  own  use 
had  he  lived  out  his  allotted  time,  but  the 
present  value  of  the  sum  his  mother  might 
reasonably  have  expected  to  receive  from  his 
earnings  during  her  life,   for  the  limit  of 
time  within  whidi  she  could  expect  to  re- 
ceive financial  aid  from  her  son  is  the  time 
which  she  could  reasonably  be  expected  to 
live.    You  most  not  undertake  to  give  the 
equivalent  or  the  value  of  human  Ufe.    Tou 
win  allow  nothing  for  the  suffering  or  sor- 
row of  either  the  deceased  or  his  mother. 
Yon  must  not  attempt  to  punish  the  railway 
company  but  endeavor  to  give  a  fair  and 
reasonable  pecuniary  value  for  the  continua- 
tion of  the  life  of  the  deceased  to  his  moth- 
er.   Therefore  you  will  consider  what  sum 
of  money,  paid  at  the  present  time,  in  a 
lamp  sum,  would  represent  the  fair  value 
of  what  the  mother  had  a  reasonable  right 
to  expect,   under  all  the  circumstances,  to 
receive  from  the  earnings  of  her  son,  had  he 
lived  until  her  death.    As  a  basis  on  which 
to  enable  you  to  make  your  estimate,  it  is 
proper  for  you  to  consider  the  wages  the  son 
was  receiving,  the  age  and  health  of  the  son, 
the  fact  that  the  son  might  have  married 
and  thereby  made  it  necessary  to  use  all  or 
a  part  of  his  earnings  in  the  support  of  his 
own  family;    you  will  consider  the  habits, 
prospect  in  life,  industry,  and  skill  of  the 
son,  the  business  in  which  he  was  engaged, 
and  its  hazards  as  to  life ;  you  will  consider 
how  much  of  his  earnings  he  egpent  on  him- 
self or  otherwise,  either  for  necessities  or 
for  other  purposes,  as  distinguished  from 
what  he  spent  on  or  gave  to  his  mother,  if 
you  find  from  the  evidence  that  he  contrib- 
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uted  anything  from  his  earnings  to  his  moth- 
er, because  the  part  of  his  wages  that  he 
spent  on  himself  or  for  other  purposes  than 
thi^t  contributed  to  his  mother,  or  what  in 
the  future  she  might  reasonably  expect  he 
could  contribute^  would  be  entirely  eliminat- 
ed from  your  calculations 

'"There  Is  another  limitation  upon  the 
amount  that  you  will  allow  as  damages,  and 
that  is  this :  You  will  allow  only  the  present 
value  of  what  you  may  find  the  mother  has 
lost  in  money  because  of  the  death  of  her 
son,  for  she  is  getting  now  in  a  lump  sum 
that  which  she  would  have  received  from 
time  to  time  during  a  future  period.  By 
this  you  are  not  to  understand  that  you  are 
to  ascertain  the  number  of  years  that  the 
contributions  to  the  mother  from  her  son 
would  probably  continue,  and  then  mutiply 
such  number  of  years  by  the  amount  of  such 
probable  yearly  contribution,  but  you  are  to 
give  a  sum  of  money  that  will  represent  the 
present  value  of  such  contributions. 

"The  evidence  you  have  heard  as  to  the 
probable  duration  of  the  life  of  the  mother, 
based  upon  the  mortality  tables  of  the  in- 
surance companies,  is  not  conclusive,  upon 
the  question  of  the  duration  of  her  life. 
Such  tables  are  submitted  to  you,  not  to 
control  you,  but  merely  to  guide  you.  They 
are  based  ui)on  averages,  and  there  is  no 
certainty  that  any  person  will  live  the  aver- 
age duration  of  life. 

"Now,  if  you  answer  the  first  issue  'yes,' 
to  wit,  that  the  Southern  Railway  is  charge- 
able with  negligence,  you  should  first  con- 
sider the  question  of  damages,  without  re- 
lation to  the  question  of  contributory  neg- 
ligence. If  you  find  that  the  plainUCTs  in- 
testate was  guilty  of  contributory  negli- 
gence, it  would  then  be  your  duty  to  reduce 
the  amount  of  damages  in  proportion  there- 
to, since  the  act  provides  that  damages  shall 
be  diminished  in  proi)ortion  to  the  amount 
of  negligence  attributable  to  the  injured  em- 
ploy&  I  instruct  you  that  this  provision 
meanS  this:  If  you  find  that  the  negligence 
of  the  two  is  equal  (that  is,  that  the  railway 
company  was  guilty  of  negligence  and  the 
plaintiiTs  intestate  was  guilty  of  equal  neg- 
ligence that  contributed  to  the  injury),  you 
will  reduce  the  damages  one-half.  If  you 
find  that  the  plaintiff's  intestate  was  guilty 
of  more  negligence  than  the  railway  com- 
pany, then  the  damages  should  be  reduced 
more  than  one-half.  If  he  was  guilty  of  less 
negligence  than  the  railway  company,  then 
the  damages  should  not  be  reduced  as  much 
as  one-half.*' 

The  following  verdict  was  returned  by  the 
Jury: 

"(1)  Was  the  plainUrs  intesUte  killed  by 
the  negligence  of  the  defendant  the  Southern 
Railway  Company  and  of  William  D.  Thom- 
as, or  either  one  of  them,  and,  if  only  one, 
which  one,  as  alleged  in  the  complaint? 
Answer:    Yes,  Southern  Railway. 

''O  Did  the  plaintifl's  Intestate,  hy  lii» 


82 


80  SOUTHBASTBRN  REPORTBB 


(N.C. 


.own  negligence,  contribute  to  his  Injury,  as 
alleged  in  tbe  answers  of  the  defendant  the 
Southern  Railway  Company  and  William  D. 
Thomas?    Answer:  No. 

"(3)  What  damage,  if  any.  Is  the  plaintiff 
entitled  to  recover?    Answer:  $8,000." 

Judgment  was  entered  upon  the  verdict  for 
$6,000,  the  plaintiff  having  consented  to  the 
reduction,  and  the  defendant  appealed. 

Manly,  Hendren  &  Womble,  of  Winston- 
Salem,  for  appellant  Watson,  Buxton  & 
Watson,  of  Wlnston-Salem,  and  D.  L.  Ward, 
of  New  Bern,  for  appellee. 

ALLEN,  J.  [1]  We  will  first  consider  the 
exception  to  the  refusal  of  his  honor  to  per- 
mit counsel  for  the  defendant  to  argue  that 
the  failure  of  the  son  to  support  the  mother 
should  be  considered  by  the  Jury,  and  that, 
if  he  had  contributed  to  her  support,  it  would 
have  been  proven  by  the  mother.  If  the  fail- 
ure of  the  son  to  contribute  to  the  support 
of  the  mother  is  a  relevant  circumstance, 
and  the  mother  is  a  competent  witness  to 
prove  the  fact,  there  is  error  in  the  ruling. 

1.  Is  the  mother  a  competent  witness  to 
prove  the  fact  of  support?  The  only  objec- 
tion urged  against  her  competency  is  under 
section  1631  of  the  Revisal.  An  accurate  and 
comprehensive  analysis  of  this  section  will 
be  found  in  Bunn  v.  Todd,  107  N.  O.  266,  11 
S.  E.  1043,  where  the  present  Chief  Justice 
says:  "It  disqualifies  whom:  (1)  Parties  to 
the  action.  (2)  Persons  interested  in  the 
event  of  the  action.  (3)  Persons  through  or 
under  whom  the  persons  in  the  first  two 
classes  derive  their  title  or  interest  A  wit- 
ness belonging  to  one  of  these  classes  is  in- 
competent only  In  the  following  cases: 
When— To  testify  In  behalf  of  himself,  or  the 
person  succeeding  to  this  titie  or  Interest, 
against  the  representative  of  a  deceased  per- 
son, or  committee  of  a  lunatic,  or  any  one 
deriving  his  titie  or  Interest  through  them. 
And  the  disqualification  of  such  person,  and 
in  even  such  instances.  Is  restricted  to  the 
following  subject-matter:  As  to  a  personal 
transaction  or  communication  between  the 
witness  and  the  person  since  deceased  or 
lunatic.  And  even"  to  those  persons  and 
"in  those  cases  there  are  the  following  ex- 
ceptions: When  the  representative  of,  or 
person  claiming  through  or  under,  the  deceas- 
ed person  or  lunatic  is  examined  In  his  own 
behalf,  or  the  testimony  of  the  deceased  per- 
son or  lunatic  is  given  in  evidence  concerning 
the  same  transaction.  Burnett  v.  Savage,  d2 
N.  C.  10;   Sumner  v.  Candler,  92  N.  C.  634." 

Tested  by  this  construction  of  the  statute, 
the  mother  is  a  competent  witness,  because, 
while  interested  in  the  event  of  the  action, 
she  would  not  be  testifying  against  the  rep- 
resentative of  a  deceased  person,  etc. 

[2]  2.  Is  the  failure  of  the  son  to  contrib- 
ute to  the  support  of  the  mother  a  relevant 
circumstance?  We  have  held  at  this  term, 
in  Dooley  t.  Railroad,  79  S.  B«  970,  that  an 


action  may  be  maintained  under  the  federal 
statute  in  behalf  of  a  parent  when  there  is 
a  reasonable  expectation  of  pecuniary  bene- 
fit from  the  continuance  of  the  life  of  the 
child,  although  the  child  has  not  contributed 
to  the  support  of  the  parent,  and  the  authori- 
ties which  support  this  principle  also  hold 
that  evidence  of  contributions  by  the  child 
to  the  support  of  the  parent  is  material  and 
Important  in  determining  whether  such  rea- 
sonable expectation  exists,  and  in  the  assess- 
ment of  damages  which  may  be  recovered, 
and,  if  such  evidence  is  material  and  compe- 
tent for  the  parent,  the  defendant  may  prove 
the  contrary. 

[8-5]  The  mother  Is  not  only  a  competent 
witness,  but  in  all  probability  the  only  wit- 
ness, who  would  know  all  the  facts;  and  it 
is  held  in  Hudson  v.  Jordan,  108  N.  C.  12, 
12  S.  B.  1030,  "that  the  Introduction  or  non- 
introduction  of  a  party  as  a  witness  in  his 
own  behalf  is  the  subject  of  comment  exactly 
as  the  Introduction  or  nonintroduction  of  any 
other  witness  would  be." 

The  conduct  of  counsel  in  presenting  their 
causes  to  Juries  is  left  largely  to  the  discre- 
tion of  the  trial  Judge,  and  that  this  discre- 
tion has  been  exercised  liberally  is  shown  by 
the  following  excerpt  from  38  Cyc.  1471, 
where  the  author  says :  "Counsel  may  bring 
to  his  use  in  the  discussion  of  the  case  well- 
established  historical  facts  and  may  allude 
to  such  principles  of  divine  law  relating  to 
transactions  of  men  as  may  be  appropriate 
to  the  case.  Hct  may  argue  matters  of  which 
Judicial  notice  is  bound  to  be  taken  and  state 
matters  which  the  law  presumes,  and  he  may 
indulge  in  impassioned  bursts  of  oratory,  or 
what  he  may  consider  oratory,  so  long  as 
he  introduces  no  facts  not  disclosed  by  the 
evidence.  It  is  not  Impassioned  oratory 
which  the  law  condemns  and  discredits  in 
the  advocate,  but  the  introduction  of  facts 
not  disclosed  by  the  evidence.  It  has  been 
held  that  he  may  even  shed  tears  during  the 
argument;  the  only  limitation  on  this  right 
being  that  they  must  not  be  indulged  In  to 
such  excess  as  to  impede  or  delay  the  busi- 
ness of  the  court" 

It  does  not  seem  that  counsel  In  this  case 
exercised  all  his  privileges;  but,  however 
this  may  be,  the  discretion  vested  in  the 
Judge  does  not  "include  the  right  to  deprive 
a  litigant  of  the  benefit  of  his  counsel's  ar- 
gument when  it  is  confined  within  proper 
bounds  and  is  addressed  to  the  material  facts 
of  the  case."  '  Puett  y.  Railroad,  141  N.  C. 
335,  53  S.  E.  854.  We  are  therefore  of  opin- 
ion that  the  ruling  of  his  honor  was  errone- 
ous, and  that  it  constitutes  reversible  error, 
becaui^  the  defendant  was  not  only  deprived 
of  the  argument  of  its  counsel  on  a  material 
matter  but  the  error  was  accentuated  when 
his  honor  refused  to  charge  the  Jury,  at  the 
request  of  the  defendant,  that  there  was  no 
evidence  that  the  son  gave  any  part  of  his 
earnings  to  his  mother,  and  assumed  in  his 
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charge  there  was  such  eyidence,  when  there 
was  hone,  by  sayisg:  "You  will  consider 
how  mnch  of  his  earnings  he  spent  On  him- 
self or  otherwise,  either  for  necessities  or 
for  other  purposes,  as  distinguished  from 
what  he  spent  on  or  even  gave  to  his  mother, 
if  you  find  from  the  evidence  that  he  con- 
tributed anything  from  his  earnings  to  his 
motber." 

[6,7]  The  defendant  was  also  entitled  to 
hare  the  Jury  instructed,  as  requested,  that, 
if  tbey  found  from  the  evidence  that  the  de- 
fendant engineer  was  not  negligent,  his  acts 
and  conduct  would  not  support  an  answer  to 
the  first  issue  in  favor  of  the  plaintiff  and 
should  not  be  considered  in  determining  the 
liability  of  the  railroad  company.  We  at  first 
thought  this  might  be  treated  as  harmless,  in 
view  of  the  fact  that  the  Jury  found  that  the 
engineer  was  not  negligent  and  could  not 
therefore  be  presumed  to  base  their  finding 
of  negligence  against  the  defendant  company 
upon  his  acts  and  conduct,  but  it  not  only 
appears  that  the  prayer  was  refused  but  also 
that  his  honor  charged  the  Jury:  *'If  any 
of  that  negligence  or  any  negligence  which  re- 
sulted in  the  death  of  the  intestate  was  caus- 
ed by  the  negligence  of  any  one  of  the  crew 
who  was  on  that  train,  and  it  was  the  prox- 
imate cause,  as  I  have  explained  proximate 
cause  of  an  injury,  and  the  negligence  was 
due  to  a  want  of  exercise  of  reasonable  care, 
then  the  railroad  company  is  responsible,  be- 
cause they  have  to  operate  their  trains  by 
agents,  and  if  the  death  of  the  plaintiff  was 
due  to  a  want  of  exercise  of  reasonable  care 
on  the  part  of  any  one  who  was  representing 
the  railroad  company  there  in  the  operation 
of  its  train,  it  would  be  imputed  to  the  rail- 
road company."  The  charge  given  is,  of 
course,  predicated  upon  a  finding  of  negli- 
gence, but  it  fails  to  direct  the  minds  of  the 
jurors  to  the  facts  in  controversy  or  to  ex- 
dude  the  conduct  of  the  engineer,  if  he  was 
not  negligent 

[I]  The  principal  benefit  to  be  derived 
from  a  charge  to  the  Jury  is  not  the  state- 
ment of  propositions  of  law  but  the  elimi- 
nation of  irrelevant  matters  and  causes  of 
action  or  allegations  as  to  which  no  evidence 
has  been  offered,  and  thereby  let  the  Jury 
understand  and  appreciate  the  precise  facts 
that  are  material  and  determinative.  As 
said  by  Merrimon,  0.  J.,  in  State  v.  Wilson, 
104  N.  C.  873,  10  S.  E?.  317:  "The  Jury 
should  see  the  issues,  stripped  of  all  redun- 
dant and  confusing  matters,  and  in  as  clear 
a  light  as  practicable." 

[9]  The  prayer  for  instruction  is  a  correct 
statement  of  the  law  upon  an  aspect  of  the 
cue  presented  by  the  evidence;  and  as  said 
by  Justice  Walker  in  Baker  v.  Bailroad,  144 
N.  a  42,  56  S.  E.  555:  "We  have  held  re- 
peatedly that,  if  there  is  a  general  charge  up- 
on the  law  of  the  case,  it  cannot  be  assign- 
ed here  as  error  that  the  court  did  not  in- 


struct the  Jury  as  to  some  particular  phase 
of  the  case,  unless  it  was  specially  requested 
so  to  do/  Simmons  v.  Davenport,  140  N.  G. 
407  [53  S.  E.  225].  It  would  seem  to  follow 
from  this  rule,  and  to  be  inconsistent  with  it 
if  we  should  not  so  hold,  that,  if  a  special 
instruction  is  asked  as  to  a  particular  as- 
pect of  the  case  presented  by  the  evidence, 
it  should  be  given  by  the  court  with  substan- 
tial conformity  to  the  prayer."  There  must 
therefore  be  a  new  trial  as  between  the  plain- 
tiff and  the  railroad  company. 

We  have  not  discussed  the  refusal  to  sub- 
mit an  issue  as  to  assumption  of  risk  be- 
cause we  expressed  our  views  on  this  ques- 
tion in  Horton  v.  Railroad,  78  S.  E.  494,  162 
N.  C.  424,  and  it  is  not  necessary  to  repeat 
them,  but  we  would  suggest  that  the  issue  be 
submitted  at  the  next  trial  and  that  the  Jury 
be  instructed  to  answer  it  "no,"  if  they  find 
by  the  greater  weight  of  the  evidence  that 
the  plaintiff  was  Injured  by  the  negligent 
conduct  of  the  conductor  in  signaling  the  en- 
gine forward. 

We  have  set  out  the  charge  of  his  honor  on 
the  issue  of  damages  in  full  because  it  in- 
volves a  new  question  and  is  clear,  accurate, 
and  comprehensive,  as  applied  to  the  facts  of 
this  case,  but  would,  of  course,  have  to  be 
modified  to  fit  other  facts. 

New  trial. 

GLABK,  0.  J.>  concurs  in  result 


a®  N.  C.  597> 

MONTGOMERY  v.  CAROLINA  ft  N.  W.  R. 

CO. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1913.) 

1.  Masteb  and  Servant  ((  286*)— Questions 
FOB  J UBT— Negligence  on  Pabt  of  Mas- 
ter. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman,  evidence  that  two 
attempts  to  couple  cars  had  failed,  and  tiiat 
the  brakeman  was  killed  on  the  third,  was  suffi- 
cient to  take  to  the  jury  the  question  whether 
the  coupler  was  defective,  whether  tried  under 
the  state  law,  or  the  United  States  Safety  Ap- 
pliance Act  (Act  March  2.  1893,  c.  196,  27 
Stat.  631  [U.  S.  Com  p.  St  1901.  p.  8174]). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §!  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050 ; 
Dec.  Dig.  S  286.»] 

2.  Master  ano  Sebvant  <{f  111,  227,  228*)— 
Actions— CoNTRiBUTOBT  negligence. 

Under  the  state  law  or  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908, 
c.  149.  35  Stat  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322]),  the  failure  of  a  railroad  company 
to  have  self -coupling  devices  is  negligence,  and 
contributory  negligence  is  no  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  215-217,  255,  668,  669, 
670,  671 ;   Dec  Dig.  ||  111,  227,  228.*] 

Appeal  from  Superior  Conrt,  Caldwell 
County;  Webb,  Judge. 

Action  by  Ella  G.  Montgomery  against  the 
Carolina  &  N.  W.  Railroad  Company.    Judg> 
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ment  for  defendant;   plaintiff  appeals.    Re- 
versed. 

Mark  Squires,  J.  W.  Whisnant,  Tbos.  New- 
land,  and  M.  N.  Harshaw,  all  of  Lenoir,  and 
Murray  Allen,  of  Raleigh,  for  appellant.  W. 
C.  Newland,  of  Lenoir,  J.  H.  Marion,  of  Ches- 
ter, and  O.  F.  Mason,  of  Gastonia,  for  ap- 
pellee. 

CLARK,  C.  J.  This  is  an  action  for  wrong- 
ful death,  caused  by  the  negligence  of  the 
defendant  The  plaintiff  alleges  negligence 
in  providing  incompetent  and  untrustworthy 
coemploy6s  and  their  failure  to  operate  the 
train  In  a  proper  manner.  But  the  negli- 
gence chiefly  relied  upon  is  in  the  failure  to 
provide  automatic  couplers  that  were  in  prop- 
er condition,  and  that  those  used  on  the  car 
in  question  were  so  defective  and  out  of  order 
that  they  failed  to  couple  automatically  by 
impact,  as  required  by  law,  so  that  it  became 
necessary  for  plaintiff's  intestate  to  go  be- 
tween the  cars  for  the  purpose  of  adjust- 
ing the  couplers. 

[1]  The  evidence  was  that  the  train  had 
Just  arrived  at  the  station,  the  engineer  had 
gone  to  his  dinner,  and  the  fireman  who  had 
been  left  in  charge  of  the  engine  had  formerly 
been  discharged  for  drunkenness.  The  cab 
had  been  detached  from  the  train  and  left 
near  the  station.  The  train  of  cars  was  then 
run  backwards  and  forwards,  switching.  The 
conductor  instructed  the  employes  to  couple 
up  to  the  caboose,  and  then  went  back  into 
the  office  at  the  station.  Upon  the  first  ef- 
fort to  couple  up  the  cab,  the  coupling  failed, 
and  the  cab  was  knocked  back  some  dis- 
tance. The  deceased  then  stepped  in  to  fix 
the  pins  and  signed  the  train  back,  and  on 
the  second  impact  the  cab  again  failed  to 
make  the  coupling.  The  plaintiff's  Intestate 
then  again  stepped  in  to  adjust  the  coupling, 
when  the  cab  rolled  down  upon  him  while 
he  was  endeavoring  to  adjust  the  coupling, 
and  crushed  him  to  death.  The  testimony 
on  these  points  is  uncontradicted.  It  would 
be  a  reasonable  inference  from  the  evidence 
that  when  the  cab  rolled  down  the  third  time 
it  was  in  a  third  attempt  to  make  the  coup- 
ling. Or  it  may  have  been  because  the  cab 
was  itself  not  under  sufficient  control,  by 
negligence  of  employ^,  or  some  defect  in 
roadway.  We  have,  then,  in  tills  case  a  coup- 
ler so  defective  that  it  missed  making  connec- 
tion twice,  and  in  the  third  attempt  it  killed 
the  plaintiff's  intestate.  This  is  sufficient  ey- 
idence  to  go  to  the  Jury  that  the  coupler  was 
defective.  The  act  of  Congress  requires  au- 
tomatic couplers  that  are  in  good  condition. 
To  furnish  one  that  was  as  defective  as  this 
is  not  even  a  colorable  compliance  with  the 
law. 

Under  the  federal  statute  it  is  held:  "Un- 
der the  Safety  Appliance  Act  (March  2,  1893, 
c  196,  27  Stat  531  [U.  S.  Comp.  St  1901,  p. 
3174])  the  failure  of  a  coupler  to  act  at  any 
time  Bustains  the  charge  of  negligence  on 


the  part  of  the  carrier.**  Railroad  v.  Brown, 
229  U.  S.  317,  33  Sup.  Ct  840,  57  L.  Ed.  1204 ; 
citing  Railroad  v.  U.  S.,  220  U.  S.  559,  31 
Sup.  Ct.  612,  55  L.  Ed.  582. 

In  Nichols  v.  Railroad,  195  Fed.  913,  115 
C.  C.  A.  601,  it  is  said:  *'The  rule  eUminat- 
ing  all  questions  of  due  care  and  requiring, 
at  all  events,  that  the  apparatus  shall  be  in 
working  order,  •  •  •  repeated  and  un- 
successful efforts  to  make  the  lever  operate 
are  some  evidence  that  it  was  not  in  the  con- 
dition required  by  the  statute." 

In  WiUett  V.  Railroad  (Minn.)  142  N.  W. 
883,  the  Supreme  Court  of  Minnesota  said: 
"This  court  •  •  •  has  held  that  the  fed- 
eral Safety  Appliance  Act  imposes  upon  rail- 
roads engaged  in  moving  interstate  traffic  the 
absolute  duty  to  equip  their  cars  with  coup- 
lers 'that  will  at  all  times,  when  operated 
in  an  ordinary  and  reasonable  manner,' 
couple  upon  impact"  And  it  was  further 
said  that  this  duty  was  not  discharged  by 
merely  equipping  the  car  with  automatic 
couplers  without  using  due  diligence  to  keep 
them  in  good  working  order.  Delk  y.  Rail- 
road, 220  U.  S.  580,  31  Sup.  Ct  617,  55  L. 
Ed.  590;  Railroad  y.  U.  S.,  220  U.  S.  559, 
31  Sup.  Ct  612,  55  L.  Ed.  582. 

In  Burho  y.  Railroad,  121  Minn.  830,  141 
N.  W.  302,  the  court  said:  ''If  a  coupler  falls 
to  work  when  an  honest  and  reasonable  ef- 
fort is  made  to  operate  it,  under  circum- 
stances and  in  the  manner  it  is  designed  to 
be  operated,  we  conclude  that  the  law  la  not 
complied  with." 

The  United  States  Safety  Appliance  Act 
provides  that  it  is  unlawful  to  use  "any  car 
in  moving  interstate  commerce  not  equipped 
with  couplers,  coupling  automatically  by  im< 
pact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends 
of  the  cars."  This  act  covers  coupling  as 
well  as  uncoupling.  Railroad  y.  Voelker,  129 
Fed.  527,  65  C.  C.  A.  226,  70  L.  R.  A.  2C4 
(opinion  by  Van  Devanter,  C.  J.,  now  on 
United  States  Supreme  Court) ;  Johnson  y. 
Railroad,  196  U.  S.  18,  on  page  19,  25  Sup. 
Ct  158,  on  page  162  (49  L.  Ed.  363),  in  whicti 
Fuller  C.  J.,  states  the  history  of  the  act  and 
says:  "The  risk  of  coupling  and  uncoupling 
was  the  evil  sought  to  be  remedied,  and  that 
risk  was  to  be  obviated  by  the  use  of  coup- 
lers actually  coupling  automatically." 

In  Railroad  y.  Brown,  229  U.  S.  320,  33 
Sup.  Ct  841,  57  L.  Ed.  1204  (decided  June  10, 
1913),  the  court  said:  It  is  "settled  that  the 
failure  of  a  coupler  to  work  at  any  time 
sustains  a  charge  of  negligence  in  this  re- 
spect, no  matter  how  slight  the  puU  on  the 
coupling  lever." 

To  same  effect,  Thornton  on  Safety  Appli- 
ances, 584  and  588;  note,  20  L.  R.  A.  (N.  S.) 
474,  and  cases  cited.  Proof  that  a  coupler 
will  not  couple  automatically  by  impact 
makes  out  a  prima  fade  case  sufficient  to  go 
to  the  jury;  and,  if  there  are  extenuating 
facta,  they  must  be  shown  by  the  defend- 
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ant**  BaUroad  t.  Poole,  175  Ind.  607,  d3  N. 
E.  26. 

[2]  It  is  unnecessary  to  consider  whether 
under  the  facts  of  this  case  the  action  is  to 
be  tried  under  the  provisions  of  the  federal 
statute,  or  under  the  state  law.  If  tried  un- 
der the  federal  Employers'  LiabUlty  Act 
(April  22,  1908,  c  149,  35  Stat  65  [U.  S. 
Gomp.  St.  Supp.  1911,  p.  1322]),  contributory 
negligence  is  not  a  defense,  but  is  to  be  con- 
sidered in  reduction  of  damages  merely. 
Horton  v.  Railroad,  157  N.  C.  146,  72  S.  B. 
958;  Burho  ▼.  Railroad,  121  Minn.  826,  141 
N.  W.  300;  Johnson  v.  Railroad,  178  Fed. 
643,  102  C.  G.  A.  89.  Assumption  of  risk  is, 
In  express  terms,  abolished  by  the  United 
States  Safety  Appliance  Act  Schlemmer  v. 
Railroad,  220  U.  B.  590,  31  Sup.  Gt  561,  55 
L.  Ed.  596. 

It  is  alleged  In  paragraph  3  of  complaint 
that  the  defendant  was  engaged  as  a  com- 
mon carrier  in  interstate  commerce,  and  this 
Is  admitted  in  paragraph  2  of  the  answer. 
If,  however,  as  the  defendant  contends,  this 
case  Is  to  be  considered  as  an  injury  occur- 
ring in  intrastate  commerce,  the  law  is  pre- 
cisely the  same.  It  was  held  by  this  court, 
first  of  all  the  courts  of  the  Union,  in  Green- 
lee y.  Railroad,  122  N.  G.  977,  30  S.  E.  115,  41 
L.  R.  A.  399,  65  Am.  St  Rep.  734,  and  in 
Tpoxler  V.  Railroad,  124  N.  C.  191,  32  S.  B. 
550,  44  L.  R.  A.  813,  70  Am.  St  Rep.  580,  and 
In  the  many  cases  affirming  the  doctrine 
there  laid  down,  that  the  failure  of  a  rail- 
road company  to  have  self-coupling  devices 
on  its  cars  is  a  continuing  negligence,  and, 
in  an  action  for  injury  sustained  by  failure 
to  do  8o,  contributory  negligence  is  no  de- 
fense. In  Elmore  v.  Railroad,  132  N.  G.  865, 
44  S.  E.  620,  the  court  held  the  failure  on 
the  part  of  a  railroad  company  to  keep  au- 
tomatic couplers  in  good  condition  and  re- 
pair is  negligence,  as  much  so  as  if  the  cars 
had  never  been  equipped  with  such  couplers. 
In  the  opinion  in  that  case,  which  was  the 
third  time  it  was  before  this  court,  the  sub- 
ject was  fully  discussed  and  the  conclusion 
then  reached  has  ever  since  been  adhered 
to,  see  citations  in  the  Annotated  Edition. 
The  fticts  in  the  Elmore  Gase  were  almost 
identical  with  these  in  the  present  case. 

The  judgment  of  nonsuit  must  be  reversed. 


OAi  N.  C.  197) 

MORRISON  et  aL  v.  PARES. 

(Supreme  Oourt  of  North  Garolina.     Dec»  3, 

1913.) 

1.  CoiTTBAcrrs  (§  176*)— Question  fob  Jubt— 

CORSTBUCnON. 

The  constniGtloii  of  a  written  contract  is 
for  the  court 

[Ed.  Note. — For  other  cases,  see  Gontracts, 
Cent  Dig.  U  767-770,  917,  956,  979,  1041, 
1097,  1825;    Dea   Dig.   {  176.*] 

2.  ConrnuLCTB  ii  23^)— RxQintsiTES  or  Aocept- 

▲NCB. 

To  make  an  offer  and  acceptance  a  con- 
tract,   the   acceptance    must    be    unconditional, 


identical  with  the  terms  of  the  offer^  and  in  the 
mode,  at  the  place  and  within  the  tune  express- 
ly or  impliedly  required  by  the  offer. 

[Ed.  Note.— For  other  cases,  see  Gontractp, 
Gent  Dig.  if  96-99,  160;    Dec.  Dig.  fi  23.*] 

3.  Saij{8  (S  22*)— Offbb— Accbftanob— What 

oonstittjtbs— **l0o  rtjn." 

.  Where  a  seller  offered  80.000  feet  of  oak 
"log  run,'*  a  term  meaning  lumber  of  any  thick- 
ness with  culls  out,  at  $16,  and  offered  to  take 
SS  per  1,000  for  mill  culls,  and  the  buyer  of- 
fered $16  per  1,000  for  4/4  oak.  that  term 
designating  lumber  an  inch  thick  of  any  length 
or  widthj  and  $4.60  for  mill  culls,  there  was  no 
unconditional  acceptance  identical  with  the 
terms  of  the  offer,  and  hence  no  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  {§  39-13 ;    Dec  Dig.  {  22.*] 

Appeal  from  Superior  Gourt,  Oatawba 
County;   Daniels,  Judge. 

Action  by  S.  R.  Morrison  and  others 
against  J.  H.  Parks.  Judgment  for  defend- 
ant, and  plaintifTs  appeaL    Affirmed. 

A.  A.  Whltener,  of  Hickory,  for  appellants. 
W.  A.  Self,  of  Hickory,  and  Spainhonr  & 
Mnll,  of  Morganton,  for  appellee. 

GLARK,  G,  J.  This  is  an  action  to  recover 
$320  on  account  of  defendant's  failure  to  exe- 
cute an  alleged  contract  for  the  sale  of  cer- 
tain lumber.  At  the  close  of  plaintiff's  evi- 
dence the  court  sustained  the  motion  for  a 
nonsuit 

The  defendant  addressed  a  letter  to  the 
plaintiff  as  follows:  "Gentlemen:  I  have 
about  80,000  feet  of  oak  left  yet,  for  which 
I  will  take  $16  per  M.  delivered  on  cars  at 
Bridgewater  'log  run.'  I  will  take  $8  per  M. 
for  the  mill  calls  I  have  at  Bridgewater,  as 
that  is  what  it  cost  me,  cut  and  deliver 
same.**  To  this  the  plaintiff  replied:  "Dear 
Sir:  Your  letter  of  the  20th  received  and 
would  say  we  will  take  your  4/4  oak,  at  $16, 
mill  culls  out,  delivered  on  cars  at  Bridge- 
water.  We  will  handle  all  your  mill  culls, 
but  not  at  the  price  you  are  asking.  We  are 
buying  from  A.  L.  &  Go.  for  $4.50  on  board 
the  cars.  We  would  be  glad  to  handle  yours 
at  this  price.  How  soon  will  you  have  some 
4/4  ready  to  load?  We  will  take  the  80,000 
feet  and  will  depend  on  this,  and  will  load  it 
out  as  soon  as  you  can  put  it  on  the  railroad. 
Please  write  us  at  once  how  soon  you  will 
have  some  of  this  stock  ready  to  load.** 

[1,2]  The  alleged  contract  being  in  writ- 
ing, the  construction  of  this  written  evidence 
was  a  matter  for  the  court  In  order  to 
make  the  offer  and  reply  a  contract,  the  ac- 
ceptance must  be  "(a)  absolute  and  uncondi. 
tional;  (b)  identical  with  the  terms  of  the 
offer ;  (c)  In  the  mode,  at  the  place,  and  with- 
in the  time  expressly  or  implUvlly  required  by 
the  offer.**  Glark  on  Gontracts  (2d  Ed.)  25; 
SumreU  v.  Salt  Go.,  148  N.  C  552.  62  S.  E. 
619.  The  plaintiff  Morrison  testified  that 
"4/4"  means  lumber  *'an  inch  thick,  of  any 
length  or  width,**  and  that  "log  run**  means 
*'any  thickness,  with  culls  out**  He  further 
testified  that  the  market  price  of  4/4  lumber, 
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of  that  character,  at  that  place  and  time  was 
$18.50. 

.[3]  It  is  apparent  that  the  reply  was  not 
an  acceptance  of  the  terms  of  the  offer  of  the 
defendant  (1)  The  defendant  offered  to 
take  $8  per  M.  for  mill  culls.  The  plaintiff 
replied,  offering  $4.50.  (2)  The  defendant 
offered  80,000  feet  of  oak,  "log  run,"  at  $16. 
The  plaintiff  replied,  offering  $16  per  M.  for 
4/4  oak — an  entirely  different  article  and 
which  he  himself  testified  was  then  worth  in 
the  market  $18.50  at  the  same  place. 

There  was  no  contract  The  offer  of  the 
defendant  was  not  accepted,  but  a  counter 
offer  of  an  entirely  different  nature  was 
made.    The  minds  of  the  parties  never  met 

The  Judgment  of  nonsuit  must  be  affirmed. 


(96  S.  C.  148) 

BATESBURG   COTTON   OIL  CO.  ▼. 
JONES  et  al. 

(Supreme  Court  of  South  Carolina.     Not.  11, 

1913.) 

1.  Bills  and  Notes  (S  527*)— Evidbncb— Suf- 
ficiency. 

Where  J.*  gave  a  note  to  a  bank  with  a 
note  from  T.  to  him  as  collateral  security,  to 
obtain  money  for  T.,  a  part  of  which  at  least 
was  used  in  buying  stock  for  T.  under  an  agree- 
ment with  him,  it  required  clear  evidence  to 
show  that  T.'s  note  was  paid,  and  that  J.  and 
the  bank  released  T.  from  all  obligations  by  a 
renewal  of  J.'s  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  CentDig.  H 1847-1855 ;  DecDig.  §  527.*] 

2.  Courts  (J  92*)— Stabb  Decisis— Dicta- 
Ruling  ON  Question  Not  Pbesentbd  Be- 
low. 

Where  the  contention  that  a  mortgage 
could  not  be  foreclosed  because  It  was  held 
merely  as  collateral  was  not  made  before  the 
trial  court,  a  finding  of  the  Supreme  Court  on 
that  question  would  be  mere  dictum. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §  335 ;    Dec.  Dig.  §  92.*] 

3.  Fbauds,  Statute  of  (S  44*)— Aobesments 
TO  BE  Performed  Within  One  Year. 

.  An  oral  agreement  by  one  party  to  pay 
commissions  to  another  on  purchases  of  stock 
made  by  him  for  the  first  party  was  not  void 
under  the  statute  of  frauds,  where  the  services 
were  to  be  performed  at  once  and  it  did  not  ap- 
pear that  any  of  the  purchases  were  not  made 
within  one  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  66;    Dec.  Dig.  §  44.*] 

4.  Brokers  (J  7*)— Contract  of  Eiiplotment 
—Validity— Legality. 

An  agreement  by  one  party  to  pay  another 
commissions  on  purchases  of  stock  made  by 
him  for  the  first  party  was  not  void  merely 
because  the  first  party's  name  was  not  to  be  re- 
vealed in  connection  with  the  purchases,  since, 
while  a  concealment  of  the  name  of  the  pur- 
chaser or  the  purpose  of  a  purchase  might 
sometimes  be  held  fraudulent,  there  must  be 
some  reason  recognized  by  the  law  for  so  hold- 
ing. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  t§  5^;    Dec.  Dig.  $  7.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  J.  W.  De  Vore,  Judge. 

Action  by  the  Batesburg  Cotton  Oil  Compa- 
ny against  C.  E.  Jones  and  others.    From  the 


Judgment,  defendant  John  Bell  Towill  ap- 
peals.   Afi3rmed. 

B.  L.  Asbill,  of  Leesville,  and  Barrett 
Jones,  of  Batesburg,  for  appellant  Thur- 
mond &  Nicholson,  of  Edgefield,  for  defend* 
ant  Jones.  George  Bell  Timmerman,  of  Lex- 
ington, for  defendant  Bank  of  Batesburg. 

FRASEB,  J.  This  is  an  action  to  fore- 
close a  mortgage.  The  bank  la  made  a  party 
because  it  holds  another  mortgage.  The 
bank's  mortgage  was  collateral  to  a  note 
which  it  held.  The  defendant  Jones  bought 
the  land  covered  by  the  plain tifiTs  mortgage 
for  himself  and  his  codefendant,  Towill. 
The  deed  was  taken  to  Jones  alone.  Mr. 
Jones  subsequently  made  deed  to  one-half 
interest  to  Mr.  TowiU.  This  deed  was  not 
produced  in  evidence,  having  been  lost  and 
its  time  of  execution  in  dispute.  The  plain- 
tiff's mortgage  was  on  what  is  called  the  Fox 
land.  There  is  a  conflict  of  evidence  as  to 
what  amounts  were  paid  by  the  purchasers 
on  this  purchase.  Subsequently  Mr.  Towill 
desired  to  purchase  a  controlling  interest  in 
a  business  corporation  called  the  Planters' 
Storage  Company,  and,  because  he  appre- 
hended some  trouble  in  the  purchase  of  the 
stock  from  the  stockholders,  engaged  the 
service  of  Mr.  Jones  to  purchase  it  for  him. 
Mr.  Towill  claims  that  he  was  only  to  pay  a 
reasonable  sum  for  these  services,  and  did 
pay  Mr.  Jones  the  sum  of  $500  in  full  settle- 
ment. Mr.  Jones  claims  that  Mr.  Towill 
agreed  to  pay  him  20  per  cent  commissions 
on  the  value  of  the  stock,  and  there  has  been 
no  payment  It  was  necessary  to  borrow  the 
money  to  purchase  the  stock.  *  Mr.  Jones 
borrowed  the  money — $3,300 — ^and  gave  as 
collateral  security  a  mortgage  on  the  Fox 
land,  a  note  from  Mr.  Towill  to  him,  and 
other  securities,  Including  certain  bank 
stock.  Mr.  Jones'  note  was  renewed  from 
time  to  time,  and  only  $100  paid  on  the  prin- 
cipal. Mr.  Towill  makes  this  statement  in 
his  testimony:  "Q.  Who  put  up  the  collater- 
al to  secure  that  loan?  A.  I  will  tell  you 
the  transaction:  We  went  to  the  bank  to 
borrow  this  amount  of  money,  and  they  said 
I  had  two  loans.  I  do  not  know  how  many, 
but  they  amounted  to  $2,000,  or  more,  al- 
ready, and  that  was  entirely  too  much  for 
any  one  man  to  get,  and  the  inspector  would 
come  around  and  not  permit  it,  and  they  said 
they  could  not  make  the  loan,  and  so  they 
told  us,  or  rather  Mr.  Jones;  we  agreed 
that  Mr.  Jones  borrow  the  money — the  $3,300 
— and  I  should  put  up  the  collateral."  Mr. 
Towill  desired  to  sell  the  bank  stock,  and 
substituted  a  mortgage  on  the  other  tract  of 
land  and  sold  the  bank  stock.  As  a  result  of 
the  various  transactions,  an  accounting  was 
had  between  Messrs.  Towill  and  Jones.  The 
case  was  tried  before  Judge  De  Vore,  and 
he  rendered  a  decree  ordering  the  mortgages 
foreclosed  and  the  other  securities  sold,  and 
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contracts  yoid»  and  the  contract  for  personal 
services  to  be  performed  within  the  year  la 
not  one  of  them.  These  services  were  to  have 
been  performed  at  once,  and  there  is  no  state- 
ment in  the  evidence  that  any  of  the  pur- 
chases were  not  made  within  the  year. 

[4]  (c)  Appellant  further  contends  that  in- 
asmuch as  Mr.  Jones  was  not  to  reveal  Mr. 
Towlirs  name  in  the  contract  to  purchase,  it 
was  an  actual  fraud,  and  the  court  would 
not  enforce  the  contract  It  sometimes  hap- 
pens that  the  concealment  of  the  name  of 
the  purchaser,  or  the  purpose  for  which  the 
purchase  is  made,  wHl  be  held  to  be  fraudu- 
lent, but  there  must  be  some  substantial  rea* 
sons  recognized  by  the  law,  or  the  contract  is 
not  void  because  the  name  of  the  purchaser 
is  not  revealed. 

It  win  be  observed  here,  further,  that  Mr. 
Jones  was  not  only  to  purchase  the  stock, 
but  that  he  was  to  borrow  the  money  with 
which  the  stock  was  to  be  purchased,  and 
become,  as  he  did  become,  personally  respon- 
sible for  the  whole  amount 

The  exceptions  are  overruled,  and  the 
Judgment  below  affirmed. 

GARY,  C  J^  and  HYDRICK  and  WATTS, 
JJ.,  concur. 


gave  Judgment  on  the  accounting  in  favor  of  j  ute  of  frauds  makes  certain  Qpedflc  parol 
Mr.  Jones  for  a  large  amount.  From  this 
decree  Mr.  Towill  appeals,  with  63  excep- 
tions. Forty-two  of  them  complain  of  the 
findings  of  fact  as  against  the  preponderance 
of  tbe  evidence.  These  exceptions  are  not 
argued  separately,  and  therefore  will  not  be 
separately  considered. 

Tbe  appellant  has  not  convinced  us  that 
tbe  preponderance  of  the  evidence  is  in  his 
favor,  and  the  exceptions  raising  this  ques- 
tion are  overruled*  Mr.  Towill  trusted  large- 
ly to  his  memory,  and  Mr.  Jones  came  into 
reference  with  books  which  he  claimed  con- 
tained contemporaneous  entries.  If  these 
books  were  not  contemporaneous  entries,  or 
false  entries,  then  Mr.  Jones  has  committed 
a  crime.  If  Mr.  TowiU's  statements  are  not 
in  accord  with  the  facts,  he  may  be  mis- 
taken. We  cannot  say  the  preponderance  of 
tbe  evidence  was  in  favor  of  the  appellant 

The  other  exceptions  raise  the  following 
questions:  (1)  Was  there  error  in  allowing 
interest  on  the  amount  due  by  Mr.  Towill 
and  Mr.  Jones,  and  attorney's  fees  thereon? 
The  interest  and  attorney's  fees  was  allow- 
ed not  on  unliquidated  demands,  but  on  vari- 
ous notes,  and  where  attorney's  fees  were  al- 
lowed, they  were  on  notes  which  provided 
for  attorney's  fees. 

[1]  (2)  Was  the  Towill  note  paid?  There 
is  no  evidence  that  the  Towill  note  was  paid. 
Payment  is  a  question  of  intention,  and 
there  is  no  evidence  that  there  was  any 
agreement  or  any  intention  of  the  parties 
that  the  note  of  Mr.  Towill  should  be  paid 
by  the  renewal  made  by  Mr.  Jones.  Mr.  To- 
wlU  admits  that  the  money  was  gotten  for 
him,  and  much  of  it,  at  least,  spent  to  buy 
stock  for  him,  and  it  would  require  clear  evi- 
dence to  show  that  Mr.  Jones,  who  had  bor- 
rowed the  money  for  Mr.  Towill,  and  the 
bank  who  had  loaned  the  money,  intended  to 
release  Mr.  Towill  from  all  obligations  to 
pay  the  money  which  had  been  borrowed  for 
him. 

[2j  (3)  Was  there  error  in  ordering  the 
foreclosure  of  a  mortgage  which  was  held 
merely  as  collateral?  Judge  De  Yore  held 
that  this  question  was  not  made  before  him, 
and  a  finding  by  this  court  would  be  merely 
dictum. 

(4)  Could  Jones  give  a  mortgage  on  the  en- 
tire interest  in  the  land,  one-half  interest  in 
which  was  owned  by  Mr.  Towill?  Judge  De 
Vore  finds  the  facts  against  Mr.  Towill,  and 
holds  that  the  mortgage  was  executed  before 
the  deed;  we  cannot  say  the  preponderance 
of  the  evidence  was  against  the  finding. 

[3]  (5)  The  last  question  to  be  considered 
is  the  question  of  commissions.  Appellant 
daims:  (a)  That  there  was  no  contract  to 
pay  20  per  cent,  commissions.  The  fftct  had 
been  found  against  him. 

Q))  Appellant  claims  that  the  contract  was 
contrary  to  the  statute  of  frauda    The  stat- 
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(Supreme  Court  of  South  Carolina.     Nov.  18, 

1913.)  ^ 

L  Appeal  and  HibBOB  ({  916*)~Pbesumption 

—Pleading. 

Where  no  answer  appears  in  the  record  on 
appeal  from  tbe  dissolution  of  a  temporary  in- 
junction,  it  must  be  assumed  that  there  was 
no  answer  to  the  complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3699-3705;  Dec.  Dig.  { 
916.*] 

2.  Appeal  and  Ebbob  (S  920*)  —  Pbbsuicp- 

TIONS— GbOUNDS  of  JUDGMENT. 

Where  an  order  dissolving  a  temporary  in- 
junction gave  no  reason  therefor,  hut  the  de- 
fendant, in  its  printed  argument,  on  appeal, 
stated  that  the  motion  was  made  on  mree 
grounds,  the  court  must  assume  that  the  or- 
der was  based  upon  one  or  more  or  all  of  those 
grounds. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3714-3721;  Dec.  Dig.  ^ 
920.*] 

3.  Champebtt  and   Maintenance   ({   6*)  — 
contbact. 

A  contract  whereby  one  seized  in  fee  and 
possessed  of  land  gave  an  option  to  purchase 
timber  thereon  for  $1,000,  payable  $1  cash  and 
the  balance  within  60  days  from  t^e  decision 
of  a  court  of  last  resort  affirming  a  good  title 
to  the  grantee  for  the  timber  therein  conveyed, 
accompanied  by  an  instrument  empowering  the 
grantor's  attorney  to  represent  him  in  any  set- 
tlement, and  to  prosecute  any  action,  at  the 
expense  of  the  grantee,  was  not  on  its  face 
champertous  and  void. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  §§  5-8,  17,  18,  19 ; 
Dec.   Dig.  S  a*] 
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4.  Specific  Pkbjdbmaitcs  (S  17*)— Bight  to 
Perfobmancb— Conditions. 

Acceptance,  within  the  time  specified,  of 
an  option  to  purchase  timber  in  compliance 
with  the  conditions,  if  any,  changres  the  option 
into  a  contract  of  sale  binding  upon  both  par- 
ties, and  gives  an  optionee  such  title  or  inter- 
est as  to  enable  him  to  maintain  an  action  for 
specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  38-46;  Dec.  Dig.  { 
17.*] 

5.  Injunction  (§  147*)— Tempobaby  Injunc- 
tion—Issues. 

In  an  action  to  enjoin  the  cutting  and 
removal  of  timber,  the  issue  whether  defend- 
ant had  commenced  cutting  and  removal  with- 
in the  time  permitted  by  its  contract  so  as  to 
bring  it  within  its  rights  cannot  be  tried  upon 
afildavits  in  the  injunction  suit,  but  should  be 
left  for  determination  at  the  trial  on  the  merits. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §§  320-^22;    Dec.  Dig.  S  147.*] 

6.  Injunction  *(§  86*)— Pbotection  of  Pbop- 
ebtt— equitabi.b  interest. 

The  court  will  grant  an  injunction  where 
equitable  interest  or  title  is  the  issue  involved, 
as  well  as  where  the  legal  title  is  involved. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig,  U  82-84 ;  Dec.  Dig.  {  36.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County ;  T.  H.  Spain,  Judge. 

Action  by  T.  C.  McSwain  against  S.  U. 
Davis  and  the  Atlantic  Coast  liumber  Corpo- 
ration. From  an  order  dissolving  a  tempora- 
ry injunction,  plainti£F  appeals.    Beversed. 

Complaint 

*The  complaint  of  tiie  above-named  plain- 
tiff respectfully  shows  to  the  court: 
•    "For  a  first  cause  of  action: 

''I.  That  the  defendant  Atlantic  Coast  Lum- 
ber Corporation  is  a  corporation  duly  char- 
tered and  organized  under  the  laws  of  the 
state  of  South  Carolina. 

"II.  That  on  the  9th  day  of  November,  A. 
D.  1910,  D.  K.  Godbold  was  seized  in  fee  and 
possessed  of  a  certain  tract  of  land,  situate 
in  the  county  of  Marlon  and  state  of  South 
Carolina,,  containing  500  acres,  more  or  less, 
commonly  known  as  the  Cannon  lands,  and 
described  as  follows:  North  by  lands  of  Mrs. 
Annie  Gresham,  south  by  lands  of  Ben  Rich- 
ardson, east  by  lands  of  J.  W.  Jones  and  R. 
B.  Brown,  and  west  by  lands  of  Wesley 
Gasque. 

"III.  That  on  the  said  9tli  day  of  Novem- 
ber, A.  D.  1910,  the  said  D.  K.  Godbold  ex- 
ecuted and  delivered  to  S.  W.  Norwood  an 
option  to  purchase,  or  privilege  or  right  of 
purchasing,  the  timber  upon  the  above-de- 
scribed tract  of  land  for  the  sum  of  $1,000, 
payable  within  60  days  from  the  dateNOf  the 
filing  of  the  decision  of  the  court  of  last  re- 
sort affirming  a  good  and  sufficient  title  for 
the  timber  therein  described  in  the  said  D.  K. 
Godbold,  his  heirs  or  assigns,  and,  for  value 
received,  agreed  to  convey  to  the  said  S.  W. 
Norwood,  his  heirs  or  assigns,  all  the  timber 
described  therein,  upon  the  payment  of  said 
sum,  in  accordance  with  the  terms  of  the 
said  option,  which  said  option,  privilege,  or 


right  was  entered  for  record  in  the  clerk  of 
court's  office  for  Marlon  county  on  the  18th 
day  of  January,  A.  D.  1911,  and  was  on  said 
date  duly  recorded  in  Book  TTT,  at  page  516. 
That  a  copy  of  said  option,  privilege,  or  right 
is  hereto  attached,  and  hereby  made  a  part 
hereof,  and  to  which  all  necessary  reference 
is  craved. 

"IV.  That  thereafter,  by  sundry  mesne  con- 
veyances, all  the  right,  title,  and  Interest  of 
the  said  S.  W.  Norwood  in  and  to  the  said 
timber,  under  the  terms  of  said  option,  privi- 
lege, or  right,  were  acquired  and  held  by 
plaintiff,  and  plaintiff  is  how  possessed  of 
and  the  owner  of  all  rights  granted  to  the 
said  S.  W.  Norwood  in  said  option,  privilege, 
or  right 

"V.  That,  when  said  option,  privilege,  or 
right  was  executed,  it  was  the  intention  of 
the  parties  that  a  suit  should  be  instituted  to 
remove  any  cloud  that  might  be  upon  the 
title  of  the  said  grantor  to  the  timber  de- 
scribed therein.  That  pursuant  to  said  op- 
tion and  the  intention  of  the  parties,  as 
above  stated,  on  the  25th  day  of  July,  A.  D. 

1911,  the  said  D.  K,  Godbold  executed  and 
delivered  to  the  plaintiff  a  power  of  attorney 
authorizing  such  action  as  might  be  necessary 
or  expedient  for  the  protection  of  the  said  D. 
K.  Godbold  and  plaintiff,  which  said  power 
of  attorney  was,  on  the  26th  day  of  January, 

1912,  entered  in  the  clerk  of  court's  office  for 
record,  and  was  on  said  day  duly  recorded,  a 
copy  of  which  power  of  attorney  is  hereto  at- 
tached, and  expressly  made  a  part  hereof. 

"VI.  That,  as  plaintiff  is  informed  and 
believes,  the  said  D.  K.  Godbold  has  since 
conveyed  the  above-described  tract  of  land  to 
defendant  S.  U.  Davis. 

"VII.  That  the  plaintiff  has  been,  and  is 
now,  willing  to  exercise  said  option  and  pay 
the  purchase  price  therein  mentioned  upon 
the  removal  of  the  cloud  on  the  title  of  the 
said  D.  K,  Godbold,  and  his  grantee,  the  de- 
fendant S.  U.  Davis,  by  reason  of  a  certain 
timber  deed  or  contract  executed  on  the  15th 
day  of  December,  A.  D.  1898,  by  H.  H.  Alford 
to  R.  Lb  Montague,  herelnajrter  more  specifi- 
cally referred  to,  and  that  this  court  should 
by  decree  order  the  said  S.  U.  Davis  to  con- 
vey to  plaintiff  the  said  timber,  in  accord- 
ance with  the  terms  of  said  option,  upon  pay- 
ment of  the  sum  of  $1,000  within  60  days  aft- 
er the  determination  of  this  action ;  that  is 
to  say,  within  60  days  after  the  filing  of  the. 
decision  of  the  court  of  last  resort  removing 
any  cloud  on  the  title  of  the  said  S.  U.  Davis, 
and  affirming  in  Mm  a  good  and  sufficient  ti- 
tle to  same. 

"VIII.  That,  as  an  evidence  of  good  faith 
and  as  a  tender,  in  accordance  with  the 
terms  of  said  option,  the  plaintiff  has  caused 
to  be  deposited  with  the  clerk  of  this  court 
said  sum  of  $1,000  to  be  paid  to  the  said  S. 
U.  Davis  upon  the  execution  of  the  deed,  in 
accordance  with  the  terms  of  said  option, 
upon  the  determination  of  this  litigation,  or 
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upon  the  removal  of  any  cloud  on  the  title  of 
the  said  S.  17.  Davis  to  the  timber,  according 
to  the  terms  of  said  option. 

"For  a  second  cause  of  action: 

"I.  That  the  defendant  Atlantic  Coast 
Lumber  Corporation  is  a  corporation  duly 
chartered  and  organized  under  the  laws  of 
the  state  of  South  Carolina.  ' 

''II.  That  on  the  9th  day  of  November,  A. 
D.  1910,  D.  K.  Godbold  was  seized  In  fee  and 
possessed  of  a  certain  tract  of  land,  situate 
In  the  county  of  Marlon  and  state  of  South 
Carolina,  containing  500  acres,  more  or  less, 
commonly  known  as  the  Cannon  lands,  and 
described  as  follows:  North  by  lands  of  Mrs. 
Annie  Gresham,  south  by  lands  of  Ben  Rich- 
ardson, east  by  lands  of  J.  W.  Jones  and 
R.  B.  Brown,  and  west  by  lands  of  Wesley 
Casque. 

"^III.  That  on  the  said  9th  day  of  Novem- 
ber, A  D.  1910,  the  said  D.  K.  Godbold  exe- 
cuted and  delivered  to  S.  W.  Norwood  an  op- 
tion to  purchase,  or  privilege  or  right  of  pur- 
diasing,  the  timber  upon  the  above-described 
tract  of  land  for  the  sum  of  $1,000,  payable 
within  60  days  from  the  date  of  the  filing  of 
the  decision  of  the  court  of  last  resort  affirm- 
ing a  good  and  sufficient  title  for  the  timber 
therein  described  In  the  said  D.  K.  Godbold, 
his  heirs  or  assigns,  and,  for  value  received, 
agreed  to  convey  to  the  said  S.  W.  Norwood, 
his  heirs  or  assigns,  all  the  timber  described 
therein,  upon  the  payment  of  said  sum,  in 
accordance  with  the  terms  of  the  said  op- 
tion, which  said  option,  privilege,  or  right 
was  entered  for  record  in  the  derk  of  court's 
office  for  Marion  county  on  the  18th  day  of 
January,  A.  D.  1911,  and  was  on  said  date 
duly  recorded  In  Book  TTT,  at  page  516. 
That  a  copy  of  said  option,  privilege,  or  right 
is  hereto  attached,  and  hereby  made  a  part 
hereof,  and  to  which  all  necessary  reference 
Is  craved. 

"IV.  That  thereafter,  by  sundry  mesne  con- 
veyances, all  the  right,  title,  and  interest  of 
the  said  S.  W.  Norwood  In  and  to  the  said 
timber,  under  the  terms  of  said  option,  privi- 
lege, or  right,  were  acquired  and  held  by 
plaintiff,  and  plaintiff  is  now  possessed  of 
and  the  owner  of  all  rights  granted  to  the 
said  S.  W.  Norwood  In  said  option,  privilege, 
or  right 

"V.  That,  when  said  option,  privilege,  or 
light  was  executed.  It  was  the  Intention  of 
the  parties  that  a  suit  should  be  instituted 
to  remove  any  dond  that  might  be  upon  the 
title  of  the  said  grantor  to  the  timber  de- 
scribed therein.  That  pursuant  to  said  op- 
tion and  the  Intention  of  the  parties,  as  above 
stated,  on  the  25th  day  of  July,  A.  D.  1911,  the 
said  D.  K.  Goldbold  executed  and  delivered 
tG  the  plaintiff  a  power  of  attorney  authoriz- 
ing such  action  as  might  be  necessary  or  ex- 
pedient for  the  protection  of  the  said  D.  K. 
Godbold  and  plaintiff,  which  said  power  of 
attorney  was,  on  the  26th  day  of  January, 
1912,  entered  In  the  clerk  of  court's  office  for 
leeord.  and  was  on  said  day  duly  recorded. 


a  copy  of  which  power  of  attorney  Is  hereto 
attached,  and  expressly  made  a  part  hereof. 

'*yi.  That,  as  plaintiff  Is  Informed  and  be- 
lieves, the  said  D.  K.  Godbold  has  since  con- 
veyed the  above-described  tract  of  land  to  de- 
fendant S.  U.  Davis. 

"VII.  That  the  plaintiff  has  been,  and  is 
now,  willing  to  exercise  said  option  and.  pay 
the  purchase  price  therein  mentioned  upon 
the  removal  of  the  cloud  on  the  title  of  the 
said  D.  K.  Godbold,  and  his  grantee,  the  de- 
fendant S.  U.  Davis,  by  reason  of  a  certain 
timber  deed  or  contract  executed  on  the  15th 
day  of  December,  A.  D.  1898,  by  H.  H.  Alford 
to  R.  L.  Montague,  hereinafter  more  specifi- 
cally referred  to,  and  that  this  court  should 
by  decree  order  the  said  S.  U.  Davis  to  con- 
vey to  plaintiff  the  said  timber.  In  accord- 
ance with  the  terms  of  said  option,  upon  pay- 
ment of  the  sum  of  $1,000  within  60  days  aft- 
er the  determination  of  this  action;  that  Is 
to  say,  within  60  days  after  the  filing  of  the 
decision  of  the  court  of  last  resort  removing 
any  doud  on  the  title  of  the  said  S.  U.  Davis, 
and  affirming  in  him  a  good  and  suffident  ti- 
tle to  same. 

"VIII.  That,  as  an  evidence  of  good  faith 
and  as  a  tender,  In  accordance  with  the 
terms  of  said  option,  the  plaintiff  has  caused 
to  be  deposited  with  the  clerk  of  this  court 
said  sum  of  $1,000  to  be  paid  to  the  said 
S.  U.  Davis  upon  the  execution  of  the  deed, 
in  accordance  with  the  terms  of  said  option, 
upon  the  determination  of  this  litigation,  or 
upon  the  removal  of  any  cloud  on  the  title 
of  the  said  S.  U.  Davis  to  the  timber,  ac- 
cording to  the  terms  of  said  option. 

"IX.  That  heretofore,  to  wit,  on  the  15th 
day  of  December,  A.  D.  1898,  H.  H.  Alford, 
being  then  seized  in  fee  and  possessed  of 
said  tract  of  land,  executed  and  delivered  to 
one  R.  I*  Montague  a  certain  instrument  of 
writing  styled  and  known  as  a  'Deed  and 
Contract,'  and  commonly  called  a  Timber 
Deed,'  bearing  date  on  said  day,  whereby  he 
purported  to  sell  and  convey  unto  the  said 
R^  L.  Montague  all  the  timber  of  every  kind 
and  description  to  12  Inches  stump  diameter 
and  upwards,  12  Inches  from  the  ground  at 
the  time  of  cutting,  then  standing  and  being 
upon  that  certain  piece,  parcel,  or  tract  of 
land  described  in  paragraph  2  hereof,  togeth- 
er with  certain  timber  rights,  rights  of  way, 
privileges,  and  easements  therein  more  spe- 
dfically  set  forth,  all  of  which  will  more 
fully  appear  by  reference  to  said  deed,  a 
copy  of  which  is  hereto  attached,  and  here- 
by made  a  part  of  this  complaint,  and  to 
which  all  necessary  reference  is  craved. 

"X.  That  thereafter,  by  sundry  mesne  con- 
veyances, all  the  right,  title,  and  interest 
of  said  grantee,  R.  L.  Montague,  In  and  to 
the  said  timber,  timber  rights,  rights  of  way, 
privileges,  and  easements  mentioned  and  de« 
scribed  in  the  said  deed  were  acquired  and 
held  by  the  defendant  Atlantic  Coast  Lum- 
ber Corporation*  which,  as  this  plaintiff  is 


90 


80  SOUTHEASTBRN  REPORTER 


(S.G. 


informed  and  believes,  claims  and  asserts  its 
rights  to  hold  the  same  under  and  by  virtue 
of  a  deed  of  conveyance  executed  and  de- 
livered to  it 

"XI.  That  on  or  about  the  20th  day  of 
December,  A.  D.  1912,  the  defendant  Atlan- 
tic Coast  Lumber  Corporation,  by  and  with 
the  connivance  and  consent  of  said  S.  U. 
Davis,  as  plaintiff  is  informed  and  believes, 
in  utter  disregard  of  the  rights  of  plaintiff, 
willfully  and  wantonly  entered  upon  the 
aforesaid  lands,  as  described  in  said  option, 
and  as  hereinbefore  described,  with  a  force 
of  men  and  teams,  and  prepared  and  intend 
to  operate  and  lay  out  roads  and  tram- 
roads  upon  and  over  the  said  lands,  and  be- 
gan to  cut,  fell,  and  remove  the  said  tim- 
ber, both  standing  and  fallen,  therefrom,  and 
that,  as  plaintiff  is  informed  and  believes, 
the  said  defendants  are  still  continuing,  and 
threaten  and  intend  to  continue*  its  said  log- 
ging operations  upon  the  said  lands  of  the 
plaintiff.  That  said  defendants  have  already 
willfully  and  wantonly  cut  and  removed, 
or  are  about  to  remove,  large  quantities  of 
timber  from  said  lands  to  plaintiff's  damage 
$800. 

"XII.  That,  when  the  said  deed  was  exe- 
cuted and  delivered  by  the  said  H.  H.  Al- 
ford  to  the  said  R.  L.  Montague,  as  plaintiff 
is  Informed  and  believes,  it  was  the  intent 
and  purpose  of  the  parties  to  the  aforesaid 
deed  and  timber  contract  hereinbefore  set 
forth  that  the  said  grantee,  his  heirs  or  as- 
signs, should  at  once,  or  within  a  reasonable 
time  after  the  date  of  the  execution  and  de- 
livery thereof,  commence  to  cut  and.  remove 
the  timber  from  said  lands,  and  continue 
the  same  without  cessation  until  the  said 
timber  should  have  been  cut  and  removed; 
but  that,  although  a  period  of  more  than  14 
years  has  elapsed  and  expired,  neither  the 
said  grantee  nor  his  heirs  and  assigns  nor 
either  of  the  defendants  herein  commenced 
the  cutting  and  removing  of  the  said  timber 
until  the  date  above  mentioned,  and  the 
plaintiff  alleges  that  a  reasonable  time  for 
said  cutting  and  removing  has  long  since 
expired,  and  had  expired  long  before  the 
entry  of  defendants  aforesaid. 

"XIII.  That  the  value  of  the  said  timber 
constitutes  by  far  the  larger  part  of  the 
value  of  the  said  land,  and  the  cutting  and 
the  removal  thereof  would  involve  irrepara- 
ble Injury  upon  the  plaintiff  by  wasting  and 
devastating  the  freehold.  That  the  opera- 
tions of  the  said  defendants  thereon,  if  con- 
tinued, would  constitute  a  series  of  succes- 
sive and  repeated  entries  upon  the  said 
lands,  and  wx)uld  entail  upon  the  plaintiff 
loss  and  damage  for  which  he  could  not  ob- 
tain adequate  redress  at  law,  and  same 
would  Involve  a  multiplicity  of  vexatious, 
harassing,  and  expensive  suits,  and  the  plain- 
tiff can  therefore  obtain  adequate  remedy 
for  the  same  only  in  a  court  of  equity. 

'XIV.  That,  inter  alia,  the  said  contract 
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reads  as  follows:  'It  Is  agreed  that  the 
time  limit  of  this  conveyance,  as  above  set 
forth,  shall  be  ten  years  from  the  time  the 
second  party  begins  cutting  and  removing 
the  said  timber  from  the  lands  above  de- 
scribed; but  the  first  party  agrees  that  the 
said  time  limit. may  be  extended  from  year 
to  year  thereafter  upon  the  payment  by  the 
said  second  party,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  of  interest  on  the 
original  purchase  price  at  the  rate  of  six 
(6%)  per  cent,  per  annum' — ^and  this  plain- 
tiff alleges  that,  by  a  proper  construction 
of  saiid  deed  and  contract,  it  must  be  held 
to  have  imi)osed  upon  the  said  grantee,  his 
heirs  and  assigns,  the  duty  and  obligation 
to  begin  the  cutting  and  removal  of  the  tim- 
ber therein  described  within  a  reasonable 
time  after  the  date  thereof,  and  the  plaintiff 
alleges  that  such  reasonable  time  had  long 
since  expired  prior  to  any  entry  by  defend- 
ants, or  by  the  said  grantee,  his  heirs,  or 
assigns,  including  the  defendants  herein, 
and  that  the  said  grantee,  his  heirs  and  as- 
signs, including  the  defendants  herein,  have 
forfeited  and  lost  all  right,  title,  and  inter- 
est in  and  to  the  said  timber,  all  the  said 
timber  rights,  rights  of  way,  privileges,  and 
easements,  and  the  same  have  by  operation 
of  law  reverted  and  revested  in  plaintiff, 
and  that  the  entry  upon  the  said  lands  by 
the  said  defendants  was  a  trespass,  and 
that,  if  the  said  defendants  should  be  per- 
mitted to  continue  their  logging  operations 
thereon,  the  same  would  amount  to  a  series 
of  repeated  vexatious  and  harassing  tres- 
passes. 

"Wherefore,  plaintiff  demands  judgment: 

"I.  That  the  said  deed  be  adjudged  to 
have  required  the  grantee,  and  his  heirs 
and  assigns,  including  the  defendants,  to 
commence  the  cutting  and  removal  of  the 
said  timber  within  a  reasonable  time,  and 
that  said  time  may  be  decreed  to  have 
elapsed  and  expired  prior  to  entry,  and  that 
it  may  be  adjudged  that  the  defendants  have 
forfeited  and  lost  all  rights  under  the  said 
deed  by  reason  of  the  expiration  of  such 
reasonable  time,  and  that  the  said  defend- 
ants shall  deliver  up  the  same  to  be  can- 
celed. 

"II.  That  the  defendants,  their  officers, 
agents,  servants,  and  employes,  and  all  per- 
sons claiming  or  acting  for,  through,  or  un- 
der them,  or  either  of  them,  may  be  perpetu- 
ally enjoined  and  restrained  from  entering 
upon  the  said  lands  of  the  plaintiff,  for  the 
purpose  of,  and  from,  cutting  or  removing: 
any  of  the  timber,  cither  standing  or  fallen, 
and  from  cutting  or  opening  or  laying  out 
roadways  or  cartways  thereon,  or  causing  or 
suffering  to  be  done  or  committed  any  other 
act  or  things  looking  to  the  exercise  of  any 
rights  claimed  under  the  said  deed  and  con- 
tract. 

"III.  That  in  the  meantime,  and  pending 
the  final  determination  oif  this  action,  the 
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said  defendants,  their  officers,  agents,  serv- 
ants, and  employes,  and  all  other  persons 
acting  or  claiming  by  or  under  them,  or 
<^itber  of  them,  may  be  enjoined  and  re- 
strained from  doing  or  committing,  or  cans- 
log  or  suffering  to  be  done  or  committed, 
any  of  the  acts  or  things  aforesaid. 

''IV.  That  plaintiff  herein  have  judgment 
against  said  defendants  for  the  sum  of  $800 
damages,  and  that  said  defendants  be  re- 
qaired  to  account  for  all  timber  cut  by  them, 
or  either  of  them. 

"V.  That  upon  the  cancellation  of  said 
deed,  that  the  said  S.  U.  Davis  be  ordered 
to  convey  to  plaintiff  the  said  timber,  in  ac- 
cordance with  the  terms  of  the  said  option, 
and  receive  therefor  said  sum  of  $1,000, 
which  the  clerk  of  this  court  should  pay 
o?er  to  him  upon  the  execution  and  delivery 
of  said  deed. 

"YI.  For  the  costs  and  disbursements  of 
this  action,  and  for  such  other  and  further 
relief  as  to  this  honorable  court  may  seem 
JQSt  and  equitable.' 


»» 


Power  of  Attorney. 

"State  of  South  Carolina,  Ck)unty  of  Marlon. 

"Whereas,  on  the  9th  day  of  November,  A. 
D.  1910,  I,  the  undersigned,  for  value  re- 
ceived, executed  and  delivered  to  S.  W.  Nor- 
wood an  option  to  purchase  the  timber  on  all 
and  singular  that  certain  piece,  parcel,  or 
tract  of  land,  containing  500  acres,  more  or 
less,  and  bounded  as  follows:  North  by  Mrs. 
Annie  Gresham,  south  by  Ben  Richardson, 
east  by  J.  W.  Jones  and  R.  B.  Brown,  and 
west  by  Wesley  Gasque— commonly  known 
as  *Gannon  Lands,'  which  said  option  was 
duly  recorded  In  clerk  of  court's  office  for 
said  county  and  state,  in  Book  TTT,  pages 
516,  517,  518,  on  the  18th  day  of  January, 
19U; 

"And  whereas,  the  said  S.  W.  Norwood 
duly  assigned,  transferred,  and  set  over  to 
T.  G.  McSwaln  the  said  option  by  his  assign- 
ment, dated  December  21,  1910,  duly  record- 
ed in  clerk  of  court's  office  for  said  county 
and  state  January  18,  1911,  In  Book  TTT, 
page  536;  and 

*'Whereas,  it  was  the  Intention  of  the  par- 
ties to  said  option  that  a  suit  should  be  in- 
stituted by  the  said  S.  W.  Norwood,  or  his 
assigns,  to  remove  any  cloud  that  may  exist 
upon  the  title  to  said  timber,  and  to  have  it 
determined  by  the  court  whether  I  have  good 
and  sufficient  title  to  the  said  timber;  and 

'*  Whereas,  the  said  T.  C.  McSwaln  is  ready 
and  willing  to  comply  with  the  terms  of  said 
option  on  his  part,  and  to  take  title  to  said 
timber  as  soon  as  any  cloud  upon  the  title 
to  said  timber  shall  be  removed;  and 

"Whereas,  the  said  T.  C.  McSwaln  has  re- 
tained and  appointed  Henry  Buck,  attorney 
at  law,  to  represent  the  undersigned  and 
bim,  and  to  take  such  action  as  he  may 
deem  necessary  and  expedient  for  the  pro- 
tection of  the  rights  of  the  undersigned  and 


said  T.  O.  McSwaln,  and  to  make  any  such 
settlements  as  may  be  deemed  for  the  best 
interest  of  the  said  T.  O.  McSwaln,  protect- 
ing fully  the  rights  of  the  undersigned  in 
reference  to  the  consideration  to  be  paid 
for  the  timber  by  T.  G.  McSwaln,  as  fixed  in 
said  option: 

"Now,  therefore,  in  consideration  of  the 
foregoing,  and  in  order  to  fully  protect  the 
rights  of  the  undersigned  and  T.  G.  Mc- 
Swaln, and  for  his  benefit,  and  for  the  bene- 
fit of  the  undersigned,  I  hereby  fully  ratify 
and  confirm  said  option  in  all  particulars, 
and  hereby  authorize  and  empower  the  said 
Henry  Buck  to  represent  me  in  an^  settle- 
ment that  may  be  made  by  any  person,  per- 
sons, firm,  or  corporation,  to  institute  and 
prosecute  at  such  times  as  he  deems  best  in 
my  name  such  action  or  actions  as  to  him 
may  seem  necessary  or  expedient;  it  being 
expressly  understood  that  the  power  hereby 
conferred  is  exclusive  and  irrevocable. 

"And  it  is  hereby  expressly  understood 
and  agreed  that  under  no  circumstances  am 
I,  the  undersigned,  to  receive  for  said  timber 
any  sum  other  than  the  consideration  pro- 
vided therefor  in  said  option,  which  said 
sum  shall  be  payable  immediately  upon  any 
settlement  made  with  any  person,  firm,  or 
corporation  claiming  Interest  in  said  timber, 
if  any  settlement  be  made,  or  within  60  days 
after  a  decree  of  the  court  of  last  resort 
confirming  the  title  of  the  undersigned  to 
said  timber  upon  the  execution  of  the  con- 
veyance provided  for  in  said  option. 

"And  it  is  expressly  understood  and  agreed 
that  the  undersigned  shall  furnish  the  said 
attorneys  such  information  as  may  be  neces- 
sary in  the  preparation  and  prosecution  of 
any  action  decided  upon  by  them;  it  being 
expressly  understood  and  agreed  that  the 
said  T.  G.  McSwaln  shall  bear  all  expenses 
In  connection  with  any  settlement  or  litiga- 
tion, and  shall  pay  all  attorney's  fees. 

"In  witness  whereof,  I  have  hereunder  set 
my  hand  and  seal,  this  25th  day  of  July,  A. 
D.  1911. 

"[Signed]  D.  K.  Godbold.    [SeaL]- 

Affidavits. 

"State  of  South  Garollna,  Gounty  of  Florence. 

"Personally  appeared  before  me  John  Rich- 
ardson, Jr.,  who,  being  duly  sworn,  says  that 
he  has  been  since  the  year  1907  in  the  employ 
of  Atlantic  Goast  Lumber  Gorporation,  one  of 
the  defendants  in  the  above-stated  case. 

*That  he  is  familiar  with  the  tract  of  land 
containing  500  acres,  more  or  less,  described 
in  the  deed  or  timber  contract  entered  Into 
between  H.  HI  Alford  and  H.  L.  Montague, 
and  dated  the  8th  day  of  September,  1898. 

**That  during  the  winter  or  spring  of  the 
year  1907  he  was  placed  in  charge  of  the 
work  of  the  corporation  in  Marion  county, 
looking  to  the  cutting  of  its  timber  holdings 
ther^  and  transporting  same  to  Georgetown 
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oy   water,   to  be  there  mannfactnred  Into 
lumber. 

"That,  In  the  exercise  of  the  rights  con- 
veyed in  the  said  H.  H.  Alford  timber  con- 
tract, he  entered  npon  the  tract  of  land 
therein  described  some  time  between  January 
and  May,  1907,  and  laid  out  and  opened  up  a 
right  of  way  to  be  used  for  the  construction 
of  a  main  line  logging  railroad,  by  means  of 
which  to  remove  the  timber  upon  this  tract 
and  other  tracts  of  land  In  that  community. 

*'That  in  March,  1908,  the  railroad  track 
was  actually  constructed  across  the  lands  In 
question,  and  was  thereafter  used  in  the  ex- 
ercise of  the  rights  conveyed  by  the  deed 
above  described  for  transporting  timber  to 
Pee  Dee  river. 

"That,  from  the  H.  H.  Alford  tract  of 
land,  which  was  at  that  time  owned  by  one 
D.  K.  Godbold,  he  actually  cut  pine  timber 
to  be  manufactured  tuto  lumber,  and  trans- 
ported same  to  Pee  Dee  river  for  shipment  to 
Georgetown,  to  the  amount  of  approximately 
two  hundred  thousand  (200,000)  feet,  and 
that  this  cutting  was  done  in  March  or  April, 
1909,  about  which  time  a  tramroad  extending 
from  the  main  line  logging  railroad  was  con- 
structed entirely  across  this  tract  of  land,  in 
the  further  exercise  of  the  rights  acquired 
under  the  Alford  contract 

*That  at  the  time  the  said  D.  E.  Qodbold 
was  residing  on  the  tract  of  land  in  question, 
and  knew  of  the  operations  that  were  being 
conducted  thereon,  but  did  not  at  any  time 
interpose  any  objection  thereto,  or  notify 
this  deponent  of  any  contention  on  his  part 
to  the  effect  that  the  rights  of  the  corpora- 
tion had  expired,  or  that  there  was  any  limit 
upon  the  time  within  which  he  conceived  it 
to  be  its  duty  to  remove  the  timber  from  his 
lands. 

"That  at  the  time  when  he  went  into  that 
conmaunity,  and  commenced  the  operations 
hereinabove  detailed.  It  was  the  bona  fide 
intention  and  purpose  of  the  corporation  to 
commence  the  logging  of  the  timber  In  that 
territory.  In  the  exercise  of  the  rights  ac- 
quired under  the  contracts  covering  same, 
with  a  view  to  continuing  such  cutting  with- 
in the  definite  periods  provided  in  said  con- 
tracts, or  such  extensions  thereof  as  might 
be  obtained  by  the  payment  of  Interest,  and 
that  the  operations  were  discontinued  tempo- 
rarily solely  because  the  method  of  trans- 
porting the  timber  to  Georgetown  by  water 
did  not  prove  profitable. 

'*Jno.  Richardson,  Jr. 

"Sworn  to  before  me  this  21st  day  of  Jan- 
uary, A.  D.  1913.  Henry  EL  Davis  [L.  S.] 
Notary  PubUc  in  and  for  S.  C." 

''State  of  South  Carolina,  Marlon  County. 

''Personally  appeared  before  me  D.  K.  God- 
bold,  who,  on  oath,  says  that  he  has  read 
the  affidavits  of  John  Richardson,  Jr.,  J.  D. 
Montgomery,  and  M.  C.  Woods,  In  the  case 
of  Annie  Law  Gresham  against  the  Atlantic 
Coast  Lumber  Corporation,  herein,  and  affi- 


davit of  John  Richardson,  Jr.,  in  the  case  of 
T.  C.  McSwaln  against  the  Atlantic  Coast 
Lumber  Corporation  et  al.,  herein,  and  that 
he  knows  of  his  own  knowledge  that  the  said 
corporation  and  its  agents  were  notified  and 
warned  not  to  cut  or  remove  any  of  the  tim- 
ber on  the  lands  described  in  the  above-stated 
cases,  that  he  in  person  gave  said  notice  to 
the  company's  agents,  one  John  Richardson, 
Jr.,  and  others,  and  that  the  said  company, 
neither  In  1907  or  1909,  cut  or  removed  any 
timber  of  consequence  firom  the  aforesaid 
lands,  except  in  small  quantities,  and  then 
only  for  building  camps  or  for  tramroad  pur- 
poses, and  not  for  manufacture  or  shipping 
to  market;  that  deponent  has  read  affidavit 
of  Mrs.  Annie  Law  Gresham,  and  concurs  in 
same.  D.  K,  Godbold. 

"Sworn  to  before  me  this  January  24th, 
1913.    Henry  Mulllns  [L.  S.]  Notary  Public- 
Exceptions. 

"I.  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  dissolving  the  temporary 
in  J  unction  herein,  in  that  said  temporary  in- 
junction was  and  is  essential  to  the  preserva- 
tion and  protection  of  the  rights  of  plaintiff 
pending  the  determination  of  the  case  on  its 
merits. 

"II.  Because  his  honor  erred,  it  Is  respect- 
fully submitted,  in  dissolving  the  temporary 
injunction  herein,  as  its  dissolution  makes 
it  possible  for  the  defendant  to  cut  and  re- 
move the  timber  which  Is  the  subject  of  the 
action  pending  a  final  hearing  of  the  case 
on  its  merits,  and  thus  deprive  plaintiff  of 
the  benefit  of  a  favorable  determination  of 
the  case. 

"III.  Because  his  honor  erred,  it  Is  respect- 
fully submitted,  in  dissolving  the  temporary 
injunction,  in  that  the  dissolution  was  abuse 
of  discretion,  and  deprived  plaintiff  of  the 
right  to  a  trial  of  the  case  on  its  merits,  and 
denies  him  the  preservation  and  protection 
of  his  rights  pending  the  trial  of  the  case,  for 
without  said  temporary  injunction  defend- 
ant Atlantic  Coast  Lumber  Corporation  will 
cut  and  remove  the  entire  body  of  timber, 
and  thus  destroy  the  subject  of  the  action, 
and  result  in  irreparable  injury  to  plaintiff. 

"IV.  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  dissolving  the  temporary 
injunction  herein,  in  that  it  appears  from 
the  record  that  on  the  9th  day  of  November, 
A.  D.  1910,  one  D.  K.  Godbold,  then  seized  in 
fee  and  possessed  of  the  premises  described 
in  the  deed  attached  to  complaint,  executed 
and  delivered  an  option  to  purchase,  or  priv- 
ilege or  right  of  purchasing,  the  timber  on 
said  land,  which  said  option  was  duly  re- 
corded on  January  18,  1911,  that  this  was 
notice  to  the  defendant  S.  U.  Davis,  and  upon 
the  commencement  of  this  action  and  the 
deposit  of  the  consideration  named  in  said 
option,  to  wit,  $1,000,  the  relation  of  vendor 
and  purchaser  became  established  between 
plaintiff  and  said  S.  U.  Davis,  and  plaintlll 
was  entitled  to  a  conveyance  of  the  timber. 
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in  accordance  wltb  the  terms  of  said  option, 
upon  the  removal  of  the  doad  on  the  title  of 
S.  U.  Davis  by  reason  of  the  deed  and  con- 
tract between  H.  H.  Alford  and  R.  L.  Mon- 
tague attached  to  the  complaint,  and  In  that, 
until  the  case  can  be  heard  upon  its  merits, 
a  temporary  Injunction  is  necessary  for  the 
protection  of  platntitrs  rights  and  Interest 
in  and  to  the  timber,  and  Its  dissolution 
would  work  irreparable  injury  on  plaintiff, 
be  haylncr  no  adequate  remedy  at  law. 

"V.  Because  his  honor  erred,  it  is  respect- 
fally  submitted,  In  dissolving  the  temporary 
injunction  herein  on  motion  of  defendant 
Atlantic  Coast  Lumber  Corporation,  in  that 
It  appears  that  the  timber  on  said  lands 
were  conveyed  to  R.  Ia  Montague  by  deed 
dated  December  15,  1898,  and  that  under  the 
allegations  of  the  complaint  no  entry  was 
made  upon  said  lands  for  cutting  or  remov- 
ing the  timber  until  on  or  about  the  29th 
day  of  December,  1912,  a  period  of  more  than 
14  years  having  elapsed  since  the  execution 
of  the  said  deed,  which  said  period  plaintiff 
alleged  was  more  than  a  sufficient  reasonable 
time  in  which  to  conmience  to  cut  and  re- 
move said  timber,  and  plaintiff  was  and  is 
entitled  to  a  restraining  order  until  this 
question  can  be  determined  at  the  trial  of 
the  case  on  its  merits. 

*TI.  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  dissolving  the  temporary 
Injhnction  herein,  In  that  even  under  the 
affidavit  of  John  Richardson,  Jr.,  submitted 
by  defendant,  no  entry  was  made  until  1907, 
9  years  after  the  execution  of  the  said  deed 
and  contract,  wliidi  said  period  was  a  more 
than  sufficient  reasonable  time  within  which 
to  commence  to  cut  and  remove  said  timber, 
and  to  dissolve  the  Injunction  before  the  de- 
cision of  what  would  be  a  reasonable  time 
would  work  irreparable  injury  on  plaintiff 
by  destroying  the  subject-matter  of  the  ac- 
tion. 

"Vn.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  considering  any  at- 
tack upon  the  validity  of  the  option  and 
power  of  attorney  attached  to  the  complaint 
by  the  defendant  Atlantic  Coast  Lumber  Cor- 
poration, in  that  said  defendant  has  no  con- 
nection therewith,  or  Interest  therein,  and 
any  objection  thereto  should  be  raised  by  de- 
fendant S.  U.  Davia.** 

A.  F.  Woods,  Mulllns  &  Hughes,  and  Hen- 
ly  Buck,  all  of  Marion,  for  appellant.  Wlll- 
eox  &  WlUeox,  of  Florence,  and  M.  C.  Woods, 
of  Marion,  for  respondents. 

DB  YORB,  J.  This  case  was  commenced 
by  the  service  of  a  summons  and  complaint 
on  January  16,  1913,  and  is  for  the  purpose: 
llrst,  of  specific  performance;  second,  to  ob- 
tain a  decree  of  the  court  adjudging  a  deed 
and  contract,  a  copy  of  which  is  attached  to 
the  complaint,  to  require  the  grantee  therein 
to  commence  cutting  and  removing  the  tim- 
ber therein   conveyed  within  a  reasonable 


time;  third,  that  such  reasonable  time  had 
elapsed  and  expired  prior  to  eatry;  fourth, 
that  the  defendant  Atlantic  Coast  Lumber 
Corporation  had  forfeited  and  lost  all  rights 
under  said  deed  by  expiration  of  such  rea- 
sonable time;  fifth,  for  the  purpose  of  se- 
curing an  injunction  against  the  cutting  and 
removing  of  the  timber  in  question.  A  tem- 
porary Injunction  was  granted  by  Judge 
Spain  on  January  15,  1913,  and  was  dissolv- 
ed on  January  26,  1913,  on  motion  of  the 
defendant  Atlantic  Coast  Lumber  Corpora- 
tion on  notice  duly  given.   . 

[1]  This  appeal  is  from  the  order  of  the 
dceult  judge  dissolving  the  injunction,  and 
is  base4  on  eight  exceptions,  all  of  which 
need  not  be  considered,  as  will  be  shown 
hereafter.  No  answer  appears  in  the  record 
before  the  court,  and  it  must  be  assumed 
there  was  none  to  the  complaint  herein.  The 
complaint,  together  with  the  record  now  be- 
fore the  court,  shows:  That  on  December  15, 
1898,  H.  H.  Alford  made  and  delivered  to  R. 
L.  Montague  what  is  known  as  a  "timber 
deed,"  or  contract,  wherein  there  was  no 
time  fixed  when  the  party  having  the  right  to 
do  so  should  commence  to  cut  and  remove 
the  timber  from  the  land  described  therein, 
and  described  in  the  complaint.  Indorsed  on 
the  back  of  this  "timber  deed"  is  a  receipt  by 
H.  H.  Alford,  dateifl  17th  of  January,  1900, 
whereby  he  acknowledges  in  full  the  pur- 
chase money  of  same,  and  that  the  deed  be- 
comes absolute  and  complete  according  to  its 
terms.  Thereafter  the  defendant  Atlantic 
Coast  Lumber  Gorporation  acquired  all  the 
rights  of  Montague.  On  November  9,  1910, 
D.  K.  Godbold,  being  seized  in  fee  and  pos- 
sessed of  said  land,  executed  and  delivered 
to  S.  W.  Norwood  an  Instrument,  termed  an 
option,  whereby  he  sold  the  right  to  purchase 
said  timber  for  $1,000,  payable  $1  cash  and 
the  balance  within  60  days  from  tlfe  filing  of 
the  decision  of  the  court  of  last  resort  affirm- 
ing a  good  and  sufficient  title  to  the  grantee 
for  the  timber  therein  conveyed.  Thereaft- 
er S.  W.  Norwood  sold  this  option  or  paper  to 
T.  C.  McSwaln,  who  accepted  the  terms  and 
conditions  therein  stated,  and,  in  good  faith, 
put  up  $1,000  in  the  hands  or  possession  of 
the  clerk  of  the  court  for  Marlon  county  to  be 
paid  to  S.  U.  Davis ;  the  same  being  the  con- 
sideration named  in  the  option,  and  D.  K. 
Godbold  having  thereafter  conveyed  the  tract 
of  land  to  the  defendant  S.  U.  Dayis,  who 
had  notice  of  the  option.  On  the  25th  of  Ju- 
ly, 1911,  Godbold  executed  an  instrument 
whereby  he  authorized  and  empowered  Mr. 
Henry  Buck,  his  attorney,  to  represent  him 
'In  any  settlement  that  may  be  made  by  any 
person  or  persons,  firm  or  corporation,  and 
to  institute  and  prosecute  any  action  or  ac- 
tions as  to  him  may  seem  necessary  or  expe- 
dient; it  being  expressly  understood  and 
agreed  that  said  T.  0.  McSwaln  shall  bear 
all  expenses  in  connection  with  any  settle- 
ment or  litigation,  and  shall  pay  all  attor- 
n^s   fee."*    This  Instrument   recites:    '^It 
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was  the  intention  of  the  parties  to  said  op- 
tion that  a  snlt  should  be  instituted  by  the 
said  S.  W.  Norwood  to  remove  any  cloud  that 
might  exist  upon  the  title  to  said  timber." 
The  complaint  alleges  that  defendant  Atlan- 
tic Coast  Lumber  Corporation,  with  a  force 
of  hands,  on  the  20th  of  December,  1912,  with 
the  connivance  and  consent  of  S.  U.  Davis, 
entered  upon  the  land  in  Titter  disregard  of 
plaintifTs  rights,  prepared  and  intended  to 
operate,  and  began  to  cut  and  remove  the 
timber  therefrom,  as  the  plaintiff  is  Informed 
and  believes,  and  that  the  defendant  Atlan- 
tic Coast  Lumber  Corporation  intends  to  con- 
tinue to  do  so ;  that  it  has  already  cut  and 
removed  large  quantities  of  timber  l  that  the 
cutting  and  removing  would  Involve  Irrepara- 
ble Injury  upon  the  plaintiff.  The  above 
statement  from  the  record  is  sufBdent  for 
this  appeal. 

[2]  By  reference  to  the  order  of  the  circuit 
judge  it  will  be  seen  there  is  no  reason  given 
for  dissolving  the  temporary  injunction.  The 
defendants,  however,  state  in  their  printed 
argument  that  the  motion  was  made  on  three 
grounds.  The  court  must  therefore  assume 
that  it  was  upon  one  or  more  or  all  of  these 
grounds  that  the  order  dissolving  the  tem- 
porary injunction  was  based. 

[3]  The  first  ground  was:  "That  the  con- 
tract appeared  on  the  face  of  the  papers  to  be 
champertous  and  barretrous,  and  thereby 
contrary  to  public  policy  and  void."  At  the 
hearing  of  the  case,  individually,  I  was  very 
much  impressed  with  this  position  and  con- 
tention of  the  defendants ; '  but,  after  investi- 
gating the  following  authorities,  I  am  satis- 
fied this  position  cannot  be  sustained.  5  Cyc. 
618,  note  15;  5  A.  &  Enc.  of  Law,  820;  Fraser 
&  Dill  V.  Charleston,  13  S.  C.  533 ;  State  v. 
Chitty,  1  Bailey,  400;  Verdier  v.  Simons,  2 
McCord  Bq.  385;  Traer  v.  Clews,  115  U.  S. 
528,  6  Sup.  Ct  155,  29  lU  Ed.  467 ;  ELSer  v. 
Village  of  Gross  Point,  223  III.  230,  79  N.  E. 
27,  114  Am.  St  Rep.  326;  Brown  v.  Bigne,  21 
Or.  260,  28  Pac.  11,  14  L.  R.  A.  745,  28  Am. 
St  Rep.  752;  Metropolitan  Life  Ins.  Co.  v. 
Fuller,  61  Conn.  252,  23  Atl.  193,  29  Aul  St 
Rep.  196. 

[4]  Second  ground:  "That  the  papers  show- 
ed upon  their  face,  and  that  it  appears  upon 
the  face  of  the  complaint,  when  considered  in 
connection  with  the  documents  attached 
thereto,  that  plaintiff  has  no  title  to  the  prop- 
erty in  dispute,  that  he  has  not  even  such  a 
claim  as  would  entitle  him  to  specific  per- 
formance, and  that  he  could  not  maintain  an 
action  upon  such  title,  or  absence  of  title,  for 
an  injunction."  The  record  in  the  case  shows 
that  the  plaintiff,  the  assignee  of  the  original 
option,  has  elected  to  affirm  the  contract  for 
the  sale  of  the  timber,  and  has  deposited 
$1,000  with  the  cleric  of  the  court,  the  amount 
to  be  paid  for  the;  timber  as  per  the  contract, 
and  has  brought  an  action  to  require  the  per- 
formance of  the  contract,  and  to  remove  any 
cloud  upon  the  title,  and,  after  the  court  of 
last  resort  shall  afflirm  a  good  and  sufficient 


title  as  per  the  agreement  contained  in  the 
power  of  attorney,  then  the  $1,000  is  to  be 
paid  for  the  timber.  Godbold,  in  the  power 
of  attorney,  acknowledges  plaintlff*8  readi- 
ness and  willingness  to  perform,  and  agrees 
that  he  may  perform  when  the  cloud  upon  the 
title  is  removed.  The  following  authorities 
hold  and  lay  down  the  doctrine  that  "accept- 
ance, within  the  time  specified,  of  an  option 
to  purchase  and  compliance  with  the  condi- 
tions, if  any,  changes  the  option  into  a  con- 
tract of  sale,  binding  upon  both  parties."  39 
Cyc.  1243;  Ross  v.  ParlES,  93  Ala.  153,  8 
South.  368,  11  L.  R.  A.  148,  30  Am.  St  Rep. 
47;  Mier  y.  Hadden,  148  Mich.  488,  111  N. 
W.  1040,  118  Am.  St  Rep.  586,  12  Ann.  Cas. 
88;  Sams  v.  Fropp,  10  Rich.  Eq.  447;  Lum- 
ber Co.  V.  SmaUs,  84  8.  C.  439,  66  S.  E.  880. 
These  authorities  are  not  in  conflict  with  the 
authorities  cited  by  defendant,  to  wit:  Wa- 
terman V.  Banks,  144  U.  S.  394,  12  Sup.  Ot 
646,  86  L.  Ed.  479;  Richardson  v.  Hardwids, 
106  U.  S.  252,  1  Sup.  Ct  213,  27  L.  Ed.  145: 
Bank  of  Columbia  v.  Hagner,  25  U.  S.  (1  Pet) 
464,  7  L.  Ed.  219;  Rutland  Marble  Co.  v. 
Ripley,  77  U.  S.  (10  Wall.)  339,  19  L.  Ed. 
955. 

These  authorities  apply  where  the  parties 
stand  in  the  relation  to  each  other  as  option- 
or  and  optionee,  not  where  the  relation  has 
been  changed  to  that  of  vendor  and  vendee, 
by  a  compliance  with  the  terms  and  condi- 
tions of  the  option,  accepting  them  and  plac- 
ing the  purchase  price  where  It  is  available 
to  pay  for  the  timber,  as  in  this  case,  and  as 
agreed  upon  by  the  optionor  and  the  optionee, 
when  the  title  is  perfected.  The  second 
ground  of  contention  of  the  defendant  can- 
not therefore  be  sustained. 

[61  Third  ground:  "That  upon  the  ftice  of 
the  papers,  and  upon  the  overwhelming* 
weight  of  the  evidence,  the  defendant  cor- 
poration should  be  held  to  have  commenced 
the  cutting  and  removing  the  timber  in  ques- 
tion within  the  time  permitted  by  the  con- 
tract, and  was  therefore  within  its  rights  In 
continuing  to  cut  the  timber."  This  Involves 
the  main  issue,  to  wit:  What  is  a  reasonable 
time  within  which  to  commence  to  cut  and 
remove  the  timber?  This  issue  must  be  set- 
tled and  determined  when  the  case  is  tried 
on  its  merits  by  the  proper  judicial  tribunal. 
Mcaary  v.  A.  C.  L.  Corporation,  90  S.  C.  153, 
72  S.  E.  145;  Crawford  v.  A.  C.  L.  Corpora- 
tion, 77  S.  a  81,  57  S.  E.  670;  Riley  v.  Union 
Station  Co.,  67  S.  C.  84,  45  S.  E.  149.  "To  try 
this  issue  upon  affidavits  would  be  a  most 
unsatisfactory  mode  of  eliciting  truth." 
Cudd  V.  Calvert,  54  S.  C.  457,  32  S.  B.  503. 

There  is  no  answer  to  the  complaint  in  so 
far  as  the  record  shows;  hence  the  facts 
stated  therein  are  not  denied  for  the  purposes 
of  the  case  under  consideration,  and  besides 
the  verified  complaint  there  Is  the  affidavit 
of  D.  K.  Godbold,  which  is  in  direct  conflict 
with  the  affidavit  of  John  Richardson,  Jr., 
the  only  evidence  submitted  by  the  defend- 
ant on  motion  to  dissolve  the  temporary  in- 
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^nctton.  So,  If  tbe  circuit  Judge  based  bis 
order  of  dissolution  on  tbe  tbird  ground,  it 
was  really  trying  tbe  main  issue  in  tbe  case, 
based  on  tbe  verified  complaint,  and  tbe  affl- 
daTlt  of  D.  K.  Godbold  on  bebalf  of  tbe  plain* 
tiff,  and  tbe  affidavit  of  Jobn  Ricbardson,  Jr., 
on  bebalf  of  tbe  defendants,  wbicb,  according 
to  Cadd  V.  Calvert,  supra,  is  a  most  unsatis- 
factory mode  of  eliciting  trutb.  The  third 
position  or  contention  of  .the  defendant  can- 
not therefore  be  sustained. 

There  is  no  difference  between-  this  case 
and  the  principle  laid  down  in  the  case  of 
Gresham  v.  A.  0.  (U  Corporation,  79  S.  B. 
790,  in  which  the  opinion  has  been  recently 
filed,  except  in  the  Gresham  Case  the  legal 
title  to  the  timber  was  involved,  and  in  this 
case  the  equitable  title  to  or  interest  in  the 
timber  is  involved. 

[6]  The  court  will  grant  an  injunction  upon 
a  proper  showing,  where  equitable  Interest  or 
title  is  the  issue  involved,  as  well  as  where 
the  legal  title  is  the  issue  involved,  and  the 
showing  made  at  the  hearing  below  before 
the  circuit  Judge  was  sufficient  to  grant  an 
injunction  upon.  Payne  v.  Melton,  67  S.  O. 
233,  45  S.  B.  154 ;  Boyd  v.  Trexler,  84  S.  a 
51,  65  S.  B.  836;  Sizemore.v.  Jennings,  88  S. 
C.  243,  70  S.  E.  726. 

Exceptions  4,  5,  and  8  made  by  the  plaintiff 
are  sustained;  they  covering  in  substance 
all  the  errors  imputed  to  the  circuit  Judge. 
It  is  unnecessary  to  consider  the  others. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  Judge  dissolving  the  in- 
junction be  and  the  same  is  hereby  reversed. 
Let  the  complaint,  t)ie  exceptions,  power  of 
attorney,  and  tbe  affidavits  of  John  Richard- 
son, Jr.,  and  of  D.  K.  Godbold  be  printed  with 
the  report  of  the  case. 

HTDRICK,  WATTS,  and  FRASER,  JJ^ 
concur. 

GARY,  G.  J.  I  concur  on  the  ground  that 
the  plaintiff  made  a  prima  fade  showing 
when  the  temporary  order  of  injunction  was 
granted,  and  that  the  ends  of  Justice  would 
be  subserved  by  continuing  the  injunction,  es- 
pecially as  the  dissolution  thereof  would  ma- 
terially change  the  status  of  the  property, 
and  might  be  very  prejudicial  to  the  rights 
of  the  parties. 

(115  Va.  463) 

BOWMAN  v.  FIRST  NAT.  BANK  OF 
BROADWAY. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1913.) 

h  Action  (|  40*)— Causes  of  Action— Join- 

DKB— InDOBSEB  and  GUABANTOB  OF  NOTE. 

Under  the  rule  that  demands  against  the 
ume  party  may  be  joined  when  they  are  all 
of  the  same  nature  and  the  same  judgment  may 
be  given  as  to  each,  though  the  pleas  may  be 
dLterent,  a  cause  of  actiou  against  defendant  as 
indorser  of  notes  sued  on  may  be  joined  with 


another  cause  of  action  against  him  as  gnaran- 
tor  of  tbe  same  notes. 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  §§  320-«27;    Dec.  Dig.  {  40. ♦] 

2.  Pleading  (S  248*)— ©bclabation— Amend- 
ment—Diftebent  Cause  of  Action. 

Since  plaintiff,  in  an  action  on  notes  against 
defendant  as  indorser,  might  originally  have 
charged  defendant  both  as  indorser  and  guar- 
antor, it  was  not  error  to  permit  an  amendment 
of  the  declaration,  adding  counts  against  de- 
fendant as  iruarantor  of  the  same  notes,  after 
a  plea  denying  defendant's  liability  as  inaorser. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  G86,  687,  680-706,  7081/^,  709; 
Dec.  Dig.  {  248.*} 

3.  Plealinq    (I  248*)— Amendment— Diffeb- 
ENT  Cause  of  Action. 

Where  an  amended  declaration  asserts 
rights  or  claims  arising  out  of  the  same  trans- 
action, act,  agreement,  or  obligation  on  which 
the  original  declaration  is  founded,  the  amend- 
ment will  not  be  regarded  as  for  a  new  cause 
of  action,  however  threat  may  be  the  difference 
in  the  form  of  liability  asserted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  «  686,  687,  689-706,  708%,  709; 
Dec  Dig.  {  248.*] 

4.  Bills  and  Notes  (fi  467*)— Deolabation— 
OwNEBSHiP  of  Debt. 

Where,  in  an  action  against  defendant  as 
guarantor  of  certain  notes,  the  declaration 
averred  that  the  notes  were  payable  to  defend- 
ant's order,  and  then  there  followed  an  aver- 
ment that  defendant,  for  a  valuable  considera- 
tion, undertook,  promised,  and  guaranteed  pay- 
ment of  the  notes  to  plaintiff,  there  was  a  suf- 
ficient averment  that  plaintiff  was  the  owner  or 
legal  holder  of  the  notes  so  guaranteed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  1480-1^8,  1490,  1491; 
Dec  f)ig.  S  467.*] 

6.  Bills  and  Notes  (§  616*)  —  Guabantt  — 
Action  against  Guabantob— EyiDSNCE. 
In  an  action  against  defendant  as   guar- 
antor of  certain  notes,  evidence  held  to  warrant 
a  verdict  for  plaintiff. 

rEd.  Note. — For  other  cases,  see  Bills  and 
Notes,  CentDig.  §§  1800-1806 ;  DecDig.  §  516.*] 

6.  Pbincipal  and  Agent  (S  120*)  —  Signa- 
tube  of  Notes— AuTHOBiTY— Evidence. 

Where,  in  an  action  on  notes  alleged  to 
have  been  signed  by  defendant's  father,  since 
deceased,  who  it  was  claimed  had  signed  defend- 
ant's name  as  indorser,  there  w^re  facts  and 
circumstances  proved  indicating  that  defend- 
ant had  fall  knowledge  of  the  use  his  father 
was  making  of  his  name,  evidence  of  about  50 
other  notes  negotiated  in  and  through  plaintiff 
b€Uik  by  defendant's  father,  bearing  defendant's 
name  either  as  maker  or  indorser,  was  admis- 
sible to  show  that  the  father  had  authority  to 
indorse  defendant's  name  on  the  notes  sued  on. 

[Eid.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  402-412;  Dec  Dig.  § 
120.*] 

7.  Witnesses   (S   344*)— Cbedibiuty— Repu- 
tation. 

That  plaintiff  bank  in  an  action  on  certain 
notes,  after  its  cashier  had  testified,  introduc- 
ed evidence  of  his  general  reputation  for  truth 
did  not  entitle  defendant  to  prove  that  the 
cashier  sometimes  took  advantage  of  his  posi- 
tion to  lend  his  own  money  instead  of  that  of 
the  bank  to  persons  who  applied  to  the  bank 
for  loans. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Pig.  §t  1120,  1125;   Dec.  Dig.  §  344.*] 
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8.  Appkal  ahd  Bbbob  d  692*)  —  Rkoobd  — 
Pbejudicb— Rulings  on  Evidence. 

A  bill  of  ezceptiona  to  the  ezclasion  of 
evidence  is  insufficient  to  present  a  question 
for  review  where  it  does  not  show  an  offer  of 
proof  indicating  the  answer  expected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  290&>2909:  Dec  Dig.  { 
692.*] 

9,  Trial    (J   260*)~'lNSTBUonoN»-^BfeQX7EST 
TO.  Chabqe. 

In  an  action  against  defendant  as  indorser 
or  guarantor  of  certain  notes  executed  by  de- 
fendant's father,  since  deceased,  to  plaintiff 
bank,  instructions  given  held  sufficient  and  to 
cover  certain  requests  to  charge. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §(  651-669;    Dec.  Dig.  (  260.*] 

Error  to  Circuit  Conrt,  Rockingham  Connty. 

Action  by  the  First  National  Bank  of 
Broadway  against  Sidney  L.  Bowman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Rudolph  Bumgardner,  of  Staunton,  and 
Conrad  &  Conrad,  of  Harrisonburg,  for  plain- 
tiff in  error.  Chas.  Wlnfleld,  of  Broadway, 
for  defendant  In  error. 

BUCHANAN,  J.  The  defendant  in  error, 
the  First  National  Bank  of  Broadway, 
brought  Its  action  of  debt  against  the  plain- 
tiff in  error,  Sidney  L.  Bowman,  upon  two 
negotiable  notes  made  by  Joseph  M.  Bowman, 
payable  to  the  order  of  the  said  Sidney  L. 
Bowman,  his  son,  and  by  him,  as  alleged  in 
the  original  declaration,  indorsed  to  the  said 
bank.  To  that  declaration  a  plea  was  filed, 
in  which  the  defendant  denied  that  he  had 
indorsed  the  notes  or  authorized  any  one  else 
to  do  so.  Thereupon  the  plaintiff  bank  filed 
an  amended  declaration,  in  the  second  and 
third  counts  of  which  it  is  alleged  that  the 
defendant,  Sidney  L.  Bowman,  for  a  valuable 
consideration  undertook  and  guaranteed  the 
payment  of  the  said  notes  to  the  bank.  The 
defendant  demurred  to  the  amended  declara- 
tion. 

[1]  The  first  and  fourth  grounds  of  demur- 
rer assigned  are  that  the  defendant  could  not 
be  sued  In  the  same  action  as  indorser  and 
guarantor,  and  that  there  was  therefore  a 
misjoinder  of  counts  or  causes  of  action. 

The  general  rule  is  that  demands  against 
the  same  party  may  be  Joined  when  they  are 
all  of  the  same  nature,  and  the  same  Judg- 
ment has  to  be  given  in  each,  although  the 
pleas  may  be  different  Burks  on  PL  &  Pr. 
{  456,  and  authorities  cited. 

Tested  by  this  rule  it  is  manifest  there  was 
no  misjoinder  In  this  case. 

Another  cause  of  demurrer  relied  on  was 
that  an  action  entirely  different  from  that 
originally  sued  on  was  attempted  to  be  set 
up  in  the  amended  declaration. 

[2, 3]  In  the  original  declaration,  it  is  true, 
the  demand  asserted  against  the  defendant 
is  as  Indorser,  and  In  the  amended  declara- 
tion the  demand  asserted  is  as  guarantor  as 
well  as  indorser.    Both  the  original  and  the 


amended  declarations  were  based  upon  the 
two  negotiable  notes  made  by  Joseph  M.  Bow- 
man, payable  to  the  order  of  Sidney  L*.  Bow- 
man, and  the  recovery  of  the  sum  eyldenced 
by  those  notes  was  the  object  of  the  action. 
The  plaintiff  might  have  declared  against 
the  defendant  originally  both  as  Indorser  and 
guarantor  of  the  notes,  and  we  know  of  no 
reason  why  he  could  not  amend  his  declara- 
tion and  add  counts  against  him  as  guarantor 
of  the  same  notes  after  he  had  filed  his  plea 
denying  Ids  liability  on  them  as  Indorser. 
Our  cases  hold  that,  where  an  amended  dec- 
laration asserts  rights  or  claims  arising  out 
of  the  same  transaction,  act,  agreement,  or 
obligation  as  that  upon  wldch  the  original 
declaration  is  founded.  It  will  not  be  regard- 
ed as  for  a  new  cause  of  action,  however 
great  may  be  the  difference  in  the  form  of 
liability  asserted  in  the  original  and  the 
amended  declarations.  The  two  declarations 
are  regarded  as  alleging  variations  in  the 
form  of  liability  to  meet  the  varying  phases 
of  the  evidence  as  it  may  appear.  New  River 
Min.  Co.  V.  Painter,  100  Va.  GOT,  510,  42  S.  E. 
300,  and  cases  cited. 

[4]  Another  ground  of  demurrer  is  that, 
in  the  counts  against  the  defendant  as  guar- 
antor, there  are  no  averments  of  ownership 
of  or  right  to  collect  the  notes. 

In  these  counts  it  is  averred  that  "the  de- 
fendant, for  a  valuable  consideration  in  writ- 
ing, undertook,  promised,  and  guaranteed  the 
payment  [of  the  said  notes]  to  the  plaintiff.** 
It  would  have  been  better  pleading  to  have 
averred  In  terms  how  the  plaintiff  became 
the  owner  or  holder  of  the  notes.  In  each 
of  these  counts  it  Is  averred  that  the  notes 
were  payable  to  the  defendant's  order,  and 
then  follow  the  averments  quoted  as  to  the 
guaranty.  These  averments,  taken  together, 
necessarily  imply,  as  it  seems  to  us,  that  the 
plaintiff  had  become  and  was  the  owner  or 
legal  holder  of  the  notes,  the  payment  of 
which  to  it  the  defendant  had  guaranteed. 

[i]  The  next  error  assigned  is  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence. 

The  evidence  tended  to  show:  That,  from 
the  opening  of  the  plaintiff  bank  in  the  year 
1904  to  the  making  of  the  notes  sued  on  in 
the  year  1908,  Joseph  M.  Bowman  had  nego- 
tiated in  and  through  the  plaintiff  bank  50 
notes  or  more,  which  purported  to  have  been 
made  by  S.  U  Bowman,  in  which  J.  M-  Bow- 
man was  the  payee,  and  which  were  indorsed 
by  him.  That  during  the  same  period  J. 
M.  Bowman  negotiated  in  and  through  the 
plaintiff  bank  eight  or  more  notes,  in  which 
J.  M.  Bowman  was  the  maker  and  S.  L.  Bow- 
man was  the  payee.  That  the  signature  of 
S.  L.  Bowman,  whether  as  maker  or  indors- 
er on  all  these  notes,  as  well  as  the  notes  sued 
on,  are  in  the  same  handwriting,  and  that  the 
officers  of  the  plaintiff  bank  believed  when 
said  notes  were  negotiated  that  the  signature 
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of  S.  L.  Bowman  on  each  was  his  genuine 
gignatnre.  That,  when  the  several  notes  ez- 
ecnted  prior  to  September,  1906,  approached 
maturity,  notice  thereof  was  sent  in  due  and 
regular  course  of  business  to  S.  L.  Bowman 
by  mail,  with  a  request  on  the  envelopes  in 
which  they  were  sent  to  return  to  the  bank 
if  not  delivered,  and  that  none  of  the  notices 
thu:}  sent  were  returned.  That  in  Septem- 
ber, 1906,  when  J.  M.  Bowman  was  absent 
from  the  state,  one  of  said  notes  was  protest- 
ed for  nonpayment  and  notice  tnereof  mailed 
to  S.  Lb  Bowman,  who  in  a  day  or  two  after 
protest,  and  before  J.  M,  Bowman  had  re- 
turned from  West  Virginia,  went  to  the 
plaintiff  bank  in  reference  to  it  and  was  told 
that  the  matter  could  rest  until  J.  M.  Bow- 
man's return.  That  a  few  days  afterwards 
J.  M.  Bowman  settled  the  protested  note  with 
a  renewal  note  signed  and  indorsed  in  the 
same  manner  and  in  the  same  handwriting 
as  to  the  signatures  as  was  the  protested 
note.  That  within  ten  days  after  said  notice 
of  protest  S.'  L.  Bowman  went  to  the  plain- 
tiff bank  again  and  requested  and  instructed 
its  cashier  thereafter  to  send  notices  of  the 
maturity  of  such 'notes  to  J.  M.  Bowman, 
as  they  were  his  to  take  care  of,  and  that 
afterwards  notices  of  maturity  were  mailed 
to  J.  M.  Bowman  alone.  That  during  the 
said  period  two  lines  of  notes  were  being 
nm  in  the  bank,  one  line  in  which  S.  L. 
fiowman  was  maker  and  J.  M.  Bowman  in- 
dorser,  and  the  other  in  which  J.  Bi.  Bow- 
man was  maker  and  S.  L.  Bowman  was 
payee,  but  J.  M.  Bowman  negotiated  and  re- 
ceived the  proceeds  of  both  lines  of  notes. 
That  many  oC  these  notes  were  renewals  of 
former  notes.  That,  prior  to  the  death  of 
J.  M.  Bowman  in  1908,  all  of  the  J.  M.  Bow- 
man and  S.  L.  Bowman  paper  had  been  paid 
or  converted  into  the  two  notes  sued  on. 
That  after  the  death  of  J.  M.  Bowman,  who 
had  a  high  reputation  for  honesty  and  in- 
tegrity, his  son  8.  Lb  Bowman,  who  seems 
to  have  had  charge  of  his  estate,  went  to 
the  plaintiff  bank  and  inquired  what  was  his 
father's  indebtedness  to  it  and  was  shown 
the  notes  sued  on,  in  which  he  was  payee 
and  indorser.  That  he  manifested  no  sur- 
prise that  his  name  was  upon  them  as  in- 
dorser and  made  no  disclaimer  as  to  his  lia- 
bility. That  before  the  maturity  of  each  of 
said  notes  he  informed  the  cashier  that  it 
was  not  convenient  to  take  up  the  notes  at 
that  time  and  was  told  by  the  cashier  that 
If  he  would  sign  the  **usual  waiver"  he  felt 
sore  that  it  would  be  all  right  with  the  bank, 
and  that  It  would  extend  the  time  and  not 
press  him  for  an  immediate  payment,  he 
having  stated  that  he  was  going  to  make  sale 
of  property  belonging  to  J.  M.  Bowman's  es- 
tate for  the  purpose  of  paying  its  indebted- 
ness, and  that  he  thereupon  signed  the  fol- 
lowing, which  is  stamped  on  each  of  the 
notes:  '^Payment  guaranteed.-  Protest,  de- 
mand and  notice  of  nonpayment  waived." 
That  this  was  the  usual  form  of  waiver  used 
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by  the  bank.  That  some  Hme  afterwards, 
when  it  became  apparent  that  J.  M.  Bow- 
man's estate  would  not  pay  his  indebtedness, 
the  defendant  denied  that  he  was  liable  on 
the  notes  as  he  had  neither  indorsed  nor  au- 
thorized any  one  else  to  indor  ^j*  place  his 
signature  upon  them.  Immediately  after- 
wards this  action  was  instituted  but  was  not 
pressed  until  after  it  was  ascertained  what 
amount  upon  the  notes  would  be  realized 
from  the  estate  of  J.  M.  Bowman. 

The  defendant  testifled  that  his  business 
and  his  father's  at  the  plaintiff  bank  were 
entirely  separate*  and  that  he  did  not  at  any 
time  in  any  way  give  authority,  general  or 
special,  to  sign  liis  name  as  maker  or  in- 
dorser of  the  notes  his  fkither  had  discounted 
at  the  plaintiff  bank,  or  upon  which  he  was 
borrowing  money;  that  soon  after  his  fa- 
ther's death  he  went  to  the  plaintiff  bank 
to  attend  to  matters  of  his  own,  when  his  at- 
tention was  called  by  the  cashier  to  the 
notes  sued  on  and  the  cashier  suggested  that 
he  could  waive  protest ;  that  he  did  not  tell 
the  cashier  that  the  signature  was  not  his, 
or  that  he  was  not  liable  on  the  notes,  be- 
cause he  thought  that  his  father's  estate 
would  probably  pay  out,  and  that  he  would 
be  able  to  "settle  up  the  whole  matter  and 
keep  that  a  secret  to  myself';  that  he  aft- 
erwards agreed  to  waive  protest  of  the  notes 
and  did  so,  but  that  he  never  undertook  to 
guarantee  the  payment  of  the  notes  and  re- 
ceived no  consideration  therefor  and  did  not 
know  that  there  was  any  statement  to  that 
effect  in  the  stamped  indorsement  which  he 
signed;  that  afterwards,  when  the  cashier 
was  attempting  to  get  him  to  furnish  addi- 
tional security,  he  disclaimed  liability,  deny- 
ing that  he  had  indorsed  the  notes,  or  that  it 
had  been  done  with  his  knowledge ;  that  he 
had  never  received  notices  of  the  approaching 
maturity  of  the  40  or  50  notes  which  were 
sent  to  him  as  claimed  by  the  plaintiff  bank. 

The  evidence  in  the  case  was  clearly  suffi- 
cient to  sustain  the  verdict  of  the  jury  if 
the  case  was  properly  submitted  to  them. 
Two  grounds  of  error  are  assigned  as  to  the 
manner  in  which  the  case  went  to  the  Jury, 
one  as  to  evidence  admitted  and  rejected, 
and  the  other  as  to  instructions  refused. 

[6]  The  action  of  the  court  in  permitting 
to  go  in  evidence  the  said  50  odd  notes  here- 
inbefore mentioned  and  described,  negotiated 
in  and  through  the  plaintiff  bank  b:^  J.  liC. 
Bowman,  is  assigned  as  error. 

If  there  had  been  no  evidence  tending  to 
show  that  S.  L.  Bowman  had  notice  of  the 
discounting  of  those  notes  by  his  father, 
their  admission  in  evidence  would  have  been 
improper;  but,  under  the  facts  and  circum- 
stances of  the  case  which  tended  to  show 
that  the  defendant  had  full  knowledge  of  the 
use  his  father  was  making  of  his  name,  that 
evidence  was  admissible  as  tending  to  show 
that  his  father  had  authority  to  indorse  the 
defendant's  name  on  the  notes  sued  on. 

[J]  Neither  did  the  court  err  in  excluding 
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evidence  that  Grim,  the  cashier  of  the  plain- 
tiff bank  (who  was  a  witness  In  the  case), 
sometimes  took  advantage  of  his  position  as 
cashier  to  lend  his  own  money  instead  of  the 
money  of^  the  bank  to  persons  who  applied 
to  the  bank  for  loana  The  fact  that  the 
plaintiff  had  Introduced  evidence  of  the 
cashier's  general  reputation  for  truth  did  not 
authorize  inquiry  as  to  particular  facts 
which  might  tend  to  affect  his  credibility. 
1  Greenleaf  on  Bv.  §  461. 

[8]  Even  if  the  evidence  sought  to  be  elic- 
ited by  the  questions  set  out  in  bill  of  excep- 
tions No.  2  as  to  the  irregularities  in  the 
manner  in  which  the  affairs  of  the  plaintiff 
bank  were  managed  during  the  time  Grim 
was  cashier  had  been  proper,  it  does  not  ap- 
pear that  any  prejudice  resulted  to  the  de- 
fendant from  the  action  of  the  court,  since 
the  bill  of  exceptions  does  not  show  what 
the  answers  to  the  questions  would  have 
been. 

[8]  The  court  refused  to  give  four  instruc- 
tions asked  for  by  the  defendant  The  re- 
jected instructions  were  as  follows: 

"(10)  The  court  instructs  the  jury  that 
though  the  number  of  witnesses  who  testify 
to  a  given  ftict  in  a  case  is  greater  than 
the  number  who  testify  to  the  contrary  upon 
such  fact;  yet  the  jury  is  not  obliged  to 
render  their  verdict  upon  such  disputed  fact 
in  accord  with  the  testimony  of  the  greater 
number  of  witnesses,  but  the  Jury  may  ac- 
cept the  testimony  of  one  man  as  a^nst 
that  of  several,  if  under  the  facts  and  cir- 
cumstances of  the  case  the  Jury  believe  his 
testimony  entitled  to  more  weight  than  the 
opposing  evidence. 

"(11)  The  court  instructs  the  Jury  that, 
though  (they)  should  believe  the  preponder* 
ance  of  the  evidence  shows  that  when  the 
note  for  $1,125  was  protested  in  September, 
1005,  S.  L.  Bowman  directed  the  bank  to 
thereafter  send  notices  to  his  father  and  not 
to  him  as  to  maturity  of  notes  on  which  S. 
L.  Bowman  was  maker  or  indorser,  yet  such 
request  alone  does  not  entitle  the  bank  to 
recover  on  the  notes  sued  on  but  may  be  con- 
sidered along  with  other  evidence  in  deter^ 
mining  whether  S.  L.  Bowman  gave  author- 
ity to  another  to  sign  his  name  to  the  notes 
sued  on. 

"(12)  The  court  Instructs  the  Jury  that  the 
burden  of  proof  rests  upon  the  plaintiff  in 
this  case  to  establish  by  preponderance  of 
the  evidence  that  S.  L.  Bowman  is  liable  for 
the  debt  sued  on,  and,  if  upon  any  fact  es- 
sential to  create  such  liability  the  evidence 
offered  by  the  plaintiff  is  contradicted  by 
equally  credible  evidence  of  the  defendant 
then  upon  such  fact  the  plaintiff  has  failed 
to  sustain  its  burden  and  they  must  find  a 
verdict  in  favor  of  the  defendant" 

"The  jury  is  instructed  that  when  a  sig- 
nature is  forged,  or  made  without  the  au- 
thority of  the  person  whose  signature  it  pur- 
ports to  be,  it  is  wholly  inoperative,  and  no 
right  to  retain  the  Instrument  or  enforce 


payment  thereof  against  any  party  thereto 
can  be  acquired  through  or  under  such  sig- 
nature, unless  the  party  against  whom  it  is 
sought  to  enforce  such  right  is  precluded 
from  setting  up  forgery  or  want  of  authori- 
ty ;  and  if  the  Jury  believe  from  the  evidence 
that  the  signatures  'S.  L.  Bowman'  as  in- 
dorser on  the  two  notes  sued  on  were  not 
made  by  the  defendant,  or  were  made  with- 
out his  authority,  they  must  find  for  the 
defendant" 

Conceding  that  the  propositions  of  law 
contained  in  these  instructions  were  substan- 
tially correct,  the  jury  were  sufficiently  in- 
structed upon  each  one  of  them  by  the  in- 
structions which  the  court  gave  without  ob- 
jection, and  which  were  as  follows: 

"(1)  The  Jury  are  instructed  that  forgery 
creates  no  legal  right  or  obligation  against 
the  party  whose  name  is  forged,  even  though 
the  instrument  be  sought  to  be  enforced  by  a 
purchaser  for  value  without  notice;  and,  if 
the  Jury  believe  from  the  evidence  that  the 
indorsement  of  S.  1$,  Bowman  upon  the  two 
notes  sued  on  was  not  made  by  him  or  by 
his  authority,  he  cannot  be  held  liable  by 
reason  of  su(^  indorsement,  notwithstanding 
they  may  be  of  opinion  that  the  plaintiff  was 
a  purchaser  for  value  without  notice  and  be- 
fore maturity  of  the  said  notes. 

"(2)  The  Jury  are  instructed  that,  the  de- 
fendant, S.  Lb  Bowman,  having,  by  his  plea 
and  affidavit,  denied  that  he  either  indorsed 
his  name  on  the  said  two  notes  sued  on  or 
authorized  any  one  else  to  indorse  his  name 
thereon,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  said  indorsement 
of  the  name  'S.  L.  Bowman'  upon  the  said 
notes  sued  on  was  made  by  him  or  some  one 
duly  authorized  to  put  his  signature  upon  the 
said  notes  and  bind  him  thereon  as  an  in- 
dorser on  the  said  notes;  and  if  the  Jury 
believe  from  the  evidence  that  the  said  S.  L. 
Bowman  did  not  indorse  the  said  notes,  did 
not  authorize  any  one  to  indorse  them  for 
him,  then  they  cannot  find  the  defendant  li- 
able by  virtue  of  such  indorsement 

"(3)  If  the  Jury  believe  from  the  evidence 
that  the  name  of  the  defendant  was  used  by 
Jos.  M.  Bowman,  defendant's  fftther,  now 
deceased,  without  defendant's  authority  in 
the  indorsement  of  the  two  notes  in  suit,  the 
defendant  cannot  be  bound  by  such  indorse- 
ments. But  if  the  Jury  believe  from  the  evi- 
dence that,  prior  to  the  making  and  indorse- 
ment of  the  two  notes  in  suit,  Jos^  M.  Bow- 
man had  general  authority  from  the  defend- 
ant to  use  his  (the  defendant's)  name  in 
making  and  indorsing  notes  to  be  discounted 
for  the  use  and  benefit  of  the  said  Jos.  M. 
Bowman  at  the  Broadway  Bank,  and  that 
such  authority  continued  up  to  and  included 
the  indorsement  of  the  two  notes  in  suit, 
then  they  should  find  the  defendant  bound 
by  said  indorsements.  Authority  to  bind  the 
defendant  by  such  use  of  his  name  could  not 
arise  out  of  the  mere  failure  of  the  defend- 
ant to  notify  the  bank  that  he  dlscdaimed 
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liability  when  apprised  of  sncb  use  of  his 
name,  even  If  It  be  true  tbat  he  was  so 
apprised ;  but  If  the  jury  are  of  the  opinion 
tliat  it  Is  shown  by  the  evidence  that  the 
defendant  knew  by  notices  from  the  bank  or 
otherwise  that  his  father  was  In  the  habit 
of  using  his  (the  defendant's)  name  upon  pa- 
per discounted  for  his  own  (the  said  Jos.  M. 
Bowman's)  use  at  the  plaintiff's  bank,  and 
made  no  disclaimer  or  repudiation  of  the 
same,  the  jury  has  the  right  to  consider  such 
failure  to  disclaim  as  an  item  of  circum- 
stantial evidence,  to  be  weighed  along  with 
all  of  the  other  evidence  in  the  case  bearing 
on  the  question,  In  determining  whether  or 
not  Jos.  M.  Bowman  in  point  of  fact  used 
the  name  of  defendant  as  indorser  on  the 
two  notes  In  suit  with  defendant's  authority 
or  permission,  general  or  special. 

"(4)  The  court  instructs  the  jury  that  a 
waiver  of  the  protest  of  a  negotiable  note  Is 
not  a  contract  and  does  not  alter  or  In  any 
manner  affect  the  rights  or  liabilities  of  the 
parties,  except  that  It  dispenses  with  the 
necessity  of  notice  to  Indorsers  of  the  dis- 
honor of  the  note;  and,  If  the  jury  believe 
from  the  evidence  that  at  the  time  the  words, 
•payment  guaranteed,  protest,  demand  and 
notice  of  nonpayment  waived,'  were  put  by 
means  of  a  rubber  stamp  on  the  back  of  the 
notes  In  suit  and  signed  by  defendant,  there 
was  no  treaty  or  agreement  by  which  S.  L. 
Bowman  was  to  assume  any  new  or  any  dif- 
ferent liability  on  the  notes,  but  the  whole 
intent  of  the  parties  as  expressed  In  their 
conversation  was  to  waive  the  protest,  and 
the  defendant  signed  the  same  without  read- 
ing, supposing  It  to  be  a  waiver  of  protest 
only,  then  the  Indorsement  so  stamped  on 
the  notes  In  suit  and  signed  by  the  defendant 
can  be  effectual  only  as  a  waiver  of  protest, 
and  the  contractual  words  'payment  guar- 
anteed' are  without  binding  force  to  hold  the 
defendant  to  liability  on  said  note& 

"(5)  The  court  Instructs  the  jury  that  a 
mere  naked  promise  In  writing  (not  under 
seal)  to  pay  or  guarantee  the  payment  of  an 
existing  debt  of  another,  made  without  any 
valuable  consideration  for  such  promise.  Is 
not  binding;  and  though  the  jury  should 
believe  from  the  evidence  that  the  defendant 
signed  the  writing  stamped  on  the  back  of 
the  notes.  Intending  thereby  to  guarantee 
payment  of  the  same,  yet  If  the  jury  further 
believe  from  the  evidence  that  the  original 
indorsements  were  not  made  by  the  defend- 
ant or  by  his  authority,  and  that  such  guar- 
antee was  made  or  signed  without  any  valu- 
able consideration  either  expressly  or  im- 
pliedly agreed  on  at  the  time,  as  an  induce- 
ment for  such  guaranty,  the  defendant  can- 
not be  held  liable  by  reason  of  the  words 
'payment  guaranteed,'  and  the  jury  must  find 
for  the  defendant  on  that  issue. 

**(6)  Where  the  consideration  for  the  prom- 
ise of  one  party  Is  the  promise  of  another 
party,  there  must  he  absolute  mutuality  of 


engagement,  so  that  each  party  has  the 
rl^t  to  hold  the  other  to  a  positive  agree- 
ment Both  parties  must  be  bound  or  neither 
Is  bound. 

**And  If  the  Jury  believe  from  the  evidence 
that  there  was  no  promise  on  the  part  of  the 
bank  at  the  time  the  stamped  indorsements 
on  the  notes  sued  on  were  signed  by  the 
defendant,  which  could  be  enforced  by  the 
defendant,  such  as  delay  in  the  enforcing 
the  collection  of  said  notes,  then  they  must 
find  for  the  defendant  as  to  his  liability  as 
guarantor. 

''(7)  The  jury  are  instructed  that,  if  es- 
toppel by  the  conduct  of  the  defendant  Is 
relied  on  by  the  plaintiff,  the  party  sought 
to  be  estopped  must  have  caused  the  other 
party  to  occupy  a  more  disadvantageous  posi- 
tion than  he  would  have  occupied  but  for 
such  conduct;  and  if  the  jury  believe  from 
the  evidence  that  at  the  time  the  defendant, 
S.  li.  Bowman,  signed  the  stamped  Indorse- 
ment, 'Payment  guaranteed,  protest,  demand 
and  notice  of  nonpayment  waived,'  the  plain- 
tiff was  the  holder  of  said  notes,  that  Jos- 
eph M.  Bowman,  the  maker  of  said  notes, 
was  dead,  and  that  the  plaintiff's  rights  have 
not  been  impaired,  nor  the  prosecution  of  Its 
rights  against  the  said  Joseph  M.  Bowman, 
nor  the  defendant,  S.  Li  Bowman,  prevented 
by  his  subscribing  to  the  said  stamped  in- 
dorsement, then  the  jury  are  Instructed  that 
the  said  defendant  Is  not  estopped  by  that 
act  from  setting  up  the  defense  that  the 
Indorsement  on  said  notes  was  neither 'made 
nor  authorized  by  him. 

"(8)  The  court  instructs  the  jury  that  the 
burden  of  proof  in  the  case  is  upon  the  bank 
to  prove  to  the  satisfaction  of  the  jury  by 
preponderance  of  evidence  every  fact  essen- 
tial to  place  upon  the  defendant  liability  for 
the  debt  sued  on. 

"(9)  The  court  Instructs  the  jury  that  they 
are  the  sole  judges  of  the  weight  and  cred- 
ibility of  evidence,  and  the  jury  has  the  right 
to  discard  or  accept  the  testimony  or  any 
part  thereof  of  any  witness,  which  the  jury 
regards  proper  to  discard  or  accept  when 
considered  in  connection  with  the  whole  evi- 
dence in  the  case." 

The  Instructions  given  covered  every  ques- 
tion Involved  in  the  case  and  submitted  the 
case  to  the  jury  as  favorably  to  the  de- 
fendant as  he  was  entitled  to  have  It  sub- 
mitted. The  jury  were  fully  Informed  by 
the  instructions  given  that  the  burden  was 
upon  the  plaintiff  to  prove  by  a  preponder^ 
anoe  of  evidence  every  fact  necessary  to 
establish  the  defendant's  liability,  and  that 
in  considering  the  evidence  of  the  witnesses 
they  were  the  sole  judges  of  Its  weight  and 
credlblUty. 

Upon  the  whole  case,  the  court  Is  of  opin- 
ion that  there  Is  no  error  In  the  judgment 
and  that  It  should  he  affirmed. 

Affirmed* 
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STONEGA  COKE  &  COAL  CO.  v.  WIL- 
LIAMS. 

(Supreme  Coart  of  Appeals  of  Virginia.    Nov. 

20,  1913.) 

1.  Masteb  and  Servant  (§  235*)— Injuky  to 
Servant— CoNTBiBUTOBY  Nboliqbncb. 

That  a  motormaD,  who,  on  runninf  a  mo- 
tor into  a  coal  mine,  was  injured  by  projecting 
timbers  on  another  motor  standing  without  his 
knowledge,  on  the  track  just  inside,  was  at  the 
time  giving  his  attention  to  keeping  his  pole 
in  contact  with  the  trolley  wire,  did  not  neces- 
sarily make  him  guilty  of  contributory  negli- 
gence, in  view  of  the  condition  of  the  wire 
making  it  necessary  to  hold  the  pole  against 
it,  and  the  fact  that  he  had  a  right  to  rely  on 
the  premises  being  kept  reasonably  safe  for  him 
to  do  the  work  tibat  the  foreman  had  directed 
him  to  do. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent-  Dig.  H  710-722;  Dec.  Dig.  § 
235.*] 

2.  Master  and  Servant  (§  286*)— Place  to 
Work  — Warning  of  Danger  — Duty  of 
Foreman  —  Ignorance  of  Servant  — Evi- 
dence. 

Within  the  rule  that  a  place  of  work,  origi- 
nally safe,  having  become  unsafe  in  the  absence 
of  a  servant,  and  he  being  ignorant  of  it  and 
nnable  to  discover  it  by  Uie  exercise  of  ordi- 
nary care,  it  is  the  duty  of  the  foreman,  in  the 
absence  of  the  master  or  a  higher  official,  to 
warn  the  servant  of.  it,  evidence,  in  an  action 
for  injury  to  a  motorman,  taking  his  motor  in- 
to a  mine,  from  timbers  on  another  motor 
standing  on  the  track  just  inside  the  entrance, 
held  sufficient  to  go  to  the  jury  on  the  ques- 
tion of  the  motorman*s  ignorance  of  the  pres- 
ence of  the  other  motor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  104&-1050; 
Dec  Dig.  §  286.»] 

3.  Master  and  Servant  (§  247*)— Injxtbt  to 
Servant— CoNTRiBUTORT  Negligence. 

Any  negligence  of  a  servant  injured  when 
taking  his  motor  into  a  mine,  by  timbers  on 
another  motor  standing  just  inside,  in  not  hav- 
ing his  brake  properly  wound  up,  was  not  con- 
tributory negligence,  where  had  it  been  so 
wound  it  would  have  been  too  late,  when  the 
danger  was  discovered,  to  avoid  the  collision. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §(  795-800;  Dec.  Dig.  S 
247.*] 

4.  Master  and  Servant  (§  281*)- Injury  to 
Servant— Contributory  Nbquoenck— Evi- 
dence. 

Evidence,  in  action  for  injury  to  a  servant, 
taking  his  motor  into  a  mine,  from  collision 
with  timbers  on  a  motor  standing  a  short  dis- 
tance inside,  held  to  authorize  a  finding  that  he 
was  not  guilty  of  contributory  negligence,  ei- 
ther in  going  at  excessive  speed,  or  in  going 
unnecessarily  far. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g(  987-096;  Dec  Dig.  { 
281.»] 

5.  Master  and  Servant  (§  217*)— Injury  to 
Servant— Assumption  of  Risk. 

A  servant  injured  when  taking;  his  motor 
into  a  mine,  by  collision  with  projecting  tim- 
bers on  another  motor  standing  unprotected  in 
the  unlighted  entry,  did  not  assume  €be  risk; 
he  being  ignorant  of  the  presence  of  the  car, 
and  it  not  being  customary  to  leave  cars  stand- 
ing there. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  674-600;  Dec  Dig.  i 
217.*] 


6.  Trial  (§  156*)— Dehubbbb  to  Evidence. 

Where  on  the  evidence  the  jury  might  rea- 
sonably find  for  plaintiff,  it  must,  on  demurrer 
thereto,  be  held  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  tt  354-^6;    Dec  Dig.  §  156.*] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  Ivory  Williams,  by,  etc,  against 
the  Stonega  Coke  &  Coal  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Bullitt  &  Chalkley,  of  Big  Stone  Gap,  for 
plaintiff  in  error.  Vicars  &  Peery,  of  Wise 
C.  H.,  and  C.  R.  McGorkle,  of  Appalachian 
for  defendant  In  error. 

CARDWELIi,  J.  This  suit  was  brought 
to  recover  damages  for  the  alleged  Injury  of 
the  plaintiff  by  the  defendant  company,  a 
coal  mining  corporation.  At  the  trial  of  the 
cause  there  was  a  demurrer  to  the  evidence 
by  the  defendant  company,  which  was  over- 
ruled, and  judgment  given  the  plaintiff  for 
the  damages  ascertained  by  the  jury.  This 
ruling  of  the  trial  court  Is  brought  under  re- 
view by  writ  of  error  awarded  by  one  of  the 
judges  of  this  court 

Viewing  the  evidence  from  the  standpoint 
of  the  demurrer  thereto,  the  following  are 
the  facts  appearing  in  the  record:  The  plain- 
tiff. Ivory  Williams,  a  youth  of  18  years, 
was,  at  the  time  of  the  injury  of  which  he 
complains.  In  the  employ  of  the  defendant 
company  as  motorman  at 'the  mining  opera- 
tions of  the  company  known  as  Roda  mine 
No.  2.     Mine  No.  2  is  connected  with  mine 
No.  1 — that  is  to  say,  the  entrance  to  both 
is  the  same;  one  branches  off  from  the  oth- 
er about  800  feet  from  the  drift  mouth  of 
the  entry.     There  is  a  track  entering   the 
mines  known  as  the  "load  track,"  on  which 
cars  loaded  with  coal  are  pulled  out  of  the 
mine  with  electric  motors,  and  another  track 
entering  the  mines  called   the  "cut-around 
track."    The  motor  upon  bringing  a  "trip** 
of  loaded  coal  cars  out  of  the  mine,  and  aft- 
er getting  down  near  the  tipple,  cut  loose 
from  the  "trip"  of  coal  cars,  ran  past  the 
switch  of  the  "cut-around"  track,  and  then 
ran  back  on  the  "cut-around"  track  and  Into 
the  mine  about  500  feet    The  switch  refer- 
red to  is  a  cross-over  switch,  crossing  over 
the  "load  track"  and  joining  with  a  track  call- 
ed the  "empty  chute."    After  the  motor  cuts 
loose  from  the  cars,  they  run  down  to   the 
tipple  by  gravity,  and  are  there  dumped,  and 
then  are  pushed  back  on  the  empty  track 
and  run  again  by  gravity  back  onto  the  "emp- 
ty chute";    this  "empty  chute"  being  lower 
towards  the  drift  mouth  than  it  is  at  the  tip- 
ple.   The  motors  are  then  run  into  the  "empty 
chute"  from  a  point  600  feet  within  the  mine, 
as  before  mentioned,  pick  up  the  empties,  ajid 
carry  them  into  the  mine  for  distribution. 
There  is  also  another  track  shown  on  a  dia- 
gram made  a  part  of  the  record  In  this  cause 
outlining  the  situation  of  the  company's  va- 
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rious  tracks  at  tbe  drift,  which  is  deslgiiated 
as  the  '^timber  track/'  and  extends  outside 
of  the  mine  down  the  hill  to  the  place  where 
timber  is  loaded  apon  cars  to  be  taken  into 
the  mine.  Still  another  track  ranning  off  in 
the  opposite  direction  from  tbe  timber  track 
leads  to  the  motor  house,  where  the  motors 
are  taken  for  repairs,  and  sometimes  taken 
for  storage  purposes  when  they  can  be  got- 
ten there.  The  "load**  track,  it  appears,  was 
frequently  blocked,  and  the  motors,  when 
the  operators  ceased  to  use  them  for  the  day, 
would  be  left  in  the  "cut-around'*  track,  fre- 
quently within  the  drift  mouth  to  the  dis- 
tance of  as  many  as  150  feet,  and  sometimes 
out  of  the  drift  mouth  around  the  sand  house, 
a  short  distance  from  the  drift  mouth.  The 
defendant  company,  in  the  operation  of  its 
mine,  had  a  day  ahd  a  night  shift  of  an- 
ployte,  divided  into  crews;  each  having  a 
designated  foreman.  The  coal  was  hauled 
out  of  the  mine  by  the  day  shift,  which  quit 
work  at  6  o'clock  in  the  evening,  and  the 
night  sliift  went  to  work  at  this  time.  This 
night  shift  did  not  haul  any  coal  out  of  the 
mines,  or  empties  in;  their  duties  being  to 
take  in  timbers  to  be  used  by  the  miners  the 
next  day  at  various  working  places,  clean  up 
slate,  make  the  entries  safe,  etc.  For  a  dis- 
tance of  about  400  feet  from  the  drift 
mouth,  the  main  entry  of  the  mine  was  used 
in  common  by  the  crews  of  mine  No.  1  and 
mine  No.  2.  .  One  Andrew  Brock  was  the 
night  foreman  in  mine  No.  1,  and  A  B.  Davis 
the  night  foreman  in  mine  No.  2.  About  two 
months  before  Williams  (the  plaintilf)  was 
injured,  he  had  been  employed  by  Davis  to 
work  on  his  slate  force,  Davis  having  au- 
thority to  employ  the  men  who  worked  under 
him ;  and,  three  or  four  days  before  the  ac- 
cident to  Williams,  Davis'  regular  motorman 
had  quit,  and  he  put  Williams  on  as  motor- 
man.  Davis  admits  that  Williams  did  not 
ask  him  for  this  job,  but  that  he  simply  put 
him  on  because  he  considered  Williams  was 
entitled  to  the  job  by  reason  of  being  the 
oldest  member  of  his  force,  Davis  making  no 
inquiries  of  Williams,  as  to  his  exp^ence  in 
running  motors,  nor  had  he  or  any  one  else 
for  the  company  given  Williams  any  instruc- 
tions or  called  his  attention  to  any  rules 
with  reference  to  running  motors. 

On  the  evening  that  Williams  was  injured, 
whidi  occurred  shortly  before  7  o'clock  p. 
m.,  the  two  night  crews  were  preparing  to 
go  into  the  mines — Brock  into  mine  No.  1, 
and  Davis  into  mine  No.  2.  Williams  re- 
ported for  duty  about  6:30  o'clock  and  had 
been  around  on  the  premises  near  the  drift 
mouth  for  about  15  minutes,  a  part  of  which 
time  was  spent  by  him  at  and  around  the 
motor  house,  when  Davis,  his  foreman,  or- 
dered him  to  take  his  motor  (which  was 
ctandlng  on  the  "cut-around"  track  near  the 
sand  house)  into  the  cfntry  beyond  the  timber 
track  switch  (which,  as  before  stated,  was 
situated  right  at  the  mouth  of  the  entry), 


so  that  motors  "D"  and  "E"  could  be  shifted 
ftom  the  timber  track  on  to  the  "cut-around" 
track.  But  a  few  minutes  before  this  (cer- 
tainly not  over  20  minutes)  Brock  had  hauled 
with  a  big  motor  a  car  of  brattice  lumber 
Into  the  entry,  on  the  *'cut-around"  track,  to 
a  distance  of  from  25  to  35  feet  from  the 
drift  mouth,  where  he  left  it  standing.  This 
brattice  lumber,  for  use  in  the  mines,  was  of 
irregular  lengths,  and  extended  out  over  the 
bumpers  of  the  car  towards  the  drift  mouth 
a  distance  of  about  four  feet  There  was 
no  light  placed  on  this  car,  nor  any  signal 
of  any  kind  to  give  warning  of  its  presence, 
nor  did  the  company  have  any  rules  with 
reference  to  lights  or  other  signals  in  such 
cases.  There  were  two  small  motors  stand- 
ing near  the  sand  house  on  the  "cut-around" 
track,  upon  one  of  which  Williams  was  to  go 
into  mine  No.  2  with  Davis,  his  foreman; 
and  Brock,  the  night  foreman  in  mine  No.  1, 
was  to  go  in  with  his  crew  on  the  other  small 
motor.  The  car  loaded  with  brattice  lumber 
had  been  pulled  up  the  timber  track  by  the 
big  motor,  and  the  big  motor  was  standing 
on  the  timber  track  near  the  drift  mouth. 
It  was  necessary  to  switch  the  motors  so  that 
the  big  motor  could  get  out  of  the  way  of  the 
little  motors  and  one  of  them  could  back  up 
to  and  couple  with  the  car  of  brattice  lumber. 
In  order  to  do  this  directions  were  given 
by  Brock  to  Davis,  according  to  what  Brock 
states;  or,  according  to  Davis,  he  and  Brock 
agreed  that  Brock  should  take  the  big  motor 
and  this  car  of  brattice  lumber  from  the 
timber  track  into  the  drift  mouth  far  enough 
to  let  the  little  motors  run  past  the  point  of 
the  switch  and  back  on  the  timber  track,  it 
being  the  intention  of  Brock  and  Davis,  after 
this  was  done,  to  run  the  big  motor,  with  the 
car  of  brattice  lumber,  back  towards  tbe  tip- 
ple on  the  "cut-around"  track,  when  the  big 
motor  would  cut  loose  ftom  the  car,  run 
back  into  the  mine  past  the  point  of  the 
switch  at  the  drift  mouth,  and  the  little 
motors  would  then  pull  up  past  the  point 
of  the  switch,  back  back  on  the  "cut-around" 
track,  and  then  the  big  motor  was  to  back  in- 
to the  timber  track,  whereby  the  way  would  be 
clear  for  one  of  the  small  motors  to  run 
ahead  into  the  mine  about  its  business,  and 
clear  for  the  other  little  motor  to  couple  to 
the  brattice  car  and  take  it  in  the  mine. 
Brock,  in  accordance,  with  the  directions  of 
Davis,  or  in  accordance  with  the  understand- 
ing between  them,  run  the  big  motor  into  the 
mine,  so  that,  as  before  stated,  the  end  of  the 
car  load  of  lumber  was  from  25  to  35  feet 
from  the  drift  mouth,  or  the  point  of  the 
switch ;  the  point  of  the  switch  being  at  the 
drift  mouth.  Brock  then  set  the  brake  on 
the  big  motor  and  walked  back  on  the  "cut- 
around"  track  to  near  the  sand  house  where 
Williams  was  with  his  motor,  and  Williams 
was  then  directed  by  Davis  to  pull  his  motor 
up  iMist  the  point  of  the  switch  into  the  drift 
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mouth,  and  back  it  back  on  the  timber  track. 
Williams,  without  knowledge,  as  he  states, 
that  the  car  of  lumber  was  standing  within 
the  entry,  proceeded  with  his  motor  into  the 
entry,  with  the  view,  and  in  accordance  with 
what  he  had  been  told  to  do,  of  taking  it  to  a 
distance  beyond,  the  point  of  the  switch,  and 
there  stop  and  wait  until  some  switching 
was  done  and  his  mine, foreman,  Davis,  Join- 
ed him.  Davis  was  standing  at  the  mouth  of 
the  entry  when  he  ordered  Williams  to  take 
his  motor  in,  and  knew  that  the  car  of  lym- 
ber  was  standing  in  the  entry  and  that  it 
was  unguarded  and  with  no  light  or  signal 
on  it,  but  failed  to  notify  Williams  of  the 
fact ;  his  only  excuse  for  not  doing  so  being 
that  he  thought  Williams  had  seen  the  car 
taken  in.  Williams  claims  to  have  looked 
ahead  before  going  into  the  entry,  but  could 
see  nothing.  When  the  rear  end  of  his  motor 
had  gotten  about  four  feet  into  the  entry, 
Henry  Cotton,  a  laborer  in  the  mines,  who 
was  either  on  the  rear  end  of  Williams*  mo- 
tor, or  standing  near  the  drift  mouth,  no- 
ticed the  car  of  lumber  standing  on  the  track 
ahead  and  endeavored  to  warn  Williams  by 
hallooing  to  him,  but  did  not  succeed  in  at- 
tracting Williams*  attention  until  he  was 
within  two  or  three  feet  of  the  car  of  lumber. 
Williams  then  shut  otf  his  controller  and  en- 
deavored to  avoid  the  collision,  both  by  re- 
versing the  current  of  his  motor  and  by  en- 
deavoring to  apply  the  brake,  but  was  too 
close  to  avoid  a  collision  with  the  car  of 
lumber.  He  was  **sorter  setting  down**  when 
he  first  saw  the  car,  and  ''sorter  jumped  up** 
then,  to  prevent  the  lumber  catching  him  in 
the  body.  His  right  leg  was  caught  between 
his  own  motor  and  the  end  of  the  brattice 
lumber,  and  was  broken  just  below  the  knee 
and  otherwise  crushed  and  injured. 

The  plaintiff,  Williams,  bases  the  liability 
of  the  defendant  company  to  him  for  his  in- 
juries upon  two  grounds:  First,  because  the 
place  in  which  he  was  ordered  to  work  was 
in  an  unsafe  and  dangerous  condition,  by 
reason  of  the  car  of  brattice  lumber  being 
left  unguarded  within  the  entry  to  the  mines, 
of  which  danger  he  was  ignorant,  and  could 
not  have  discovered  in  the  exercise  of  ordi- 
nary care;  and  the  defendant  company's 
foreman,  Davis,  who  was  the  highest  official 
of  the  company  present  at  the  time,  had 
knowledge  of  this  danger,  and  the  duty  of 
giving  the  plaintiff,  Williams,  warning  de- 
volved upon  Davis,  as  vice  principal  of  the 
company;  and  tliat  Davis*  negligence  in  fail- 
ing to  give  warning  of  the  danger  was  the 
negligence  of  the  company,  rendering  it  liable 
for  the  injury  resulting  to  the  plaintiff  there- 
from. Second,  that  the  defendant  company 
was  guilty  of  negligence  in  failing  to  adopt 
and  promulgate  proper  and  reasonable  rules 
for  the  conduct  of  its  businesa 

On  the  other  hand,  the  defendant  company 
contends  that  the  real  cause  of  the  accident 


to  the  plaintiff  was  because  he  did  not  have 
the  brake  on  his  motor  wound  up  as  he 
should  have  had  it,  and  that  if  he  had  had 
it  in  working  order  the  accident  would  not 
have  happened.  Stress  is  also  laid  upon  the 
fact  that  there  was  evidence  to  show  that 
the  plaintiff,  upon  entering  the  drift  mouth, 
was  engaged  in  holding  the  pole  to  keep  it 
in  contact  with  the  trolley  wire,  and  that 
this  prevented  him  from  looking  ahead  and 
prevented  him  from  seeing  the  car  of  lumber 
as  he  might  have  done  if  he  had  been  looking 
ahead. 

[1]  With  reference  to  this  last  contention 
of  the  defendant  company,  it  Is  conceded 
that  because  of  the  conditions  existing  at 
the  entry  of  the  mines  it  was  necessary  that 
the  trolley  wire  be  made  higher  at  this  point, 
and  that  such  condition  of  the  wire  made  it 
necessary  to  hold  the  trolley  pole  against  it 
While  allowing  this  condition  to  exist  may 
not  have  been  negligence  on  the  part  of  the 
defendant  company,  in  view  of  the  fact  that 
the  uncontradicted  statement  of  the  plaintiff 
that,  in  addition  to  the  ordinary  conditions 
then  existing,  a  kink  in  the  trolley  wire  made 
it  necessary  for  him  to  give  attention  to 
keeping  the  trolley  pole  in  contact  with  the 
trolley  wire  instead  of  looking  ahead,  the 
jury  would  have,  upon  all  the  evidence  in 
the  case,  been  warranted  in  finding  that  he 
was  not  negligent  in  giving  attention  at  the 
moment  to  keeping  his  pole  in  contact  with 
the  trolley  wire  instead  of  looking  ahead  of 
his  motor,  especially  in  view  of  the  fact  that 
he  had  a  right  to  rely  ui)on  the  premises  be- 
ing kept  reasonably  safe  for  him  to  do  the 
work  that  his  foreman  had  directed  him 
to  do. 

[2]  The  case,  as  we  view  it  upon  the  facts 
stated,  falls  directly  within  the  rule  enun- 
ciated in  the  cases  of  Lane  Bros.  v.  Bauser- 
man,  103  Va.  146,  48  S.  E.  857,  106  Am.  St 
Rep.  872;  and  Low  Moor  Iron  Co.  v.  La 
Bianca,  106  Va.  83,  55  S.  E.  532,  9  Ann.  Cas. 
1177.  The  proposition  of  law  stated  in  the 
first  named  of  these  cases  was  approved  and 
followed  in  the  last  named,  wherein  it  Is 
said:  "Ordinarily  the  foreman  or  boss  of  a 
gang  of  hands  employed  in  executing  the 
master's  orders  is  a  mere  fellow  servant 
with  the  other  members  of  the  gang,  but  if 
he  is  discharging  a  nonassignable  duty  of  the 
master  he  is  to  that  extent  a  vice  principal. 
One  of  these  nonassignable  duties  is  to  ex- 
ercise ordinary  care  to  provide  a  reasonably 
safe  place  in  which  the  servant  is  to  work. 
If  the  place  was  originally  safe,  but  has 
become  unsafe  during  the  absence  of  the 
servant,  and  he  is  ignorant  of  this  fact,  and 
cannot  discover  it  by  the  exercise  of  ordinary 
care,  it  is  the  duty  of  the  master  to  inform 
him  of  it,  and  in  his  absence  this  duty  de- 
volves upon  the  foreman  of  the  gang,  as  vice 
principal** 

In  this  caae^  trlrile  Brock,  as  a  witness  tot 
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the  plaintiff,  and  Davis,  a  witness  for  tbe 
defendant  company,  both  state  that  the 
plaintiff,  Williams,  was  standing  near  when 
the  order  was  given  by  Davis  to  carry  the 
car  of  brattice  into  the  entry,  and  that  Wil- 
liams could  have  heard  these  directions  and 
could  have  seen  the  car  load  of  brattice  car- 
ried in,  Williams  testified  that  he  neither 
heard  the  directions  given  by  Davis  with 
respect  to  the  car  being  carried  into  the 
entry,  nor  saw  it  when  carried  in  by  Brock. 
As  we  have  seen,  neither  Brock  nor  Davis 
state  that  Williams  heard  these  directions 
given  by  Davis  or  saw  the  car  carried  into 
the  entry,  bat  only  that  they  thought,  or 
were  under  the  impression,  that  he  heard  the 
directions  and  saw  the  car  carried  in;  sa 
that  the  jury  might  have  found  the  fact  to 
be  as  positively  stated  by  Williams,  rather 
than  have  concluded  from  the  impressions 
testified  to  by  Brock  and  Davis  that  he  did. 
know  that  the  car  had  been  carried  into  the 
entry  and  left  there.  The  testimony  for  the 
defendant  company  given  by  Owens,  its  su- 
perintendent at  these  mines,  as  well  as  by 
Brock  and  Davis,  recognizes  the  fact  that 
VVilliams  should  have  been  warned  of  the 
presence  of  the  car  of  brattice  lumber  stand- 
ing in  the  entry,  if  he  did  not  know  it  to  be 
there;  the  last  two  named  saying  that  they 
would  have  warned  him  if  they  had  not 
thought  he  had  seen  the  car  taken  in. 

Since  the  Jury  might  well  have  found  upon 
the  evidence  that  Davis,  who  was  the  highest 
official  of  the  defendant  company  present  on 
the  grounds,  had  knowledge  of  this  danger, 
and  that  the  duty  of  warning  Williams  de- 
volved upon  him  as  vice  principal  of  the  com; 
pany,  and  that  his  negligent  failure  to  give 
Williams  warning  of  the  danger  was  the 
proximate  cause  of  the  injury  to  him,  this 
court  must  <so  find.  Low  Moor  I.  Go.  v.  La 
Bianca,  supra,  and  authorities  cited. 

[3]  The  further  contention  of  the  defend- 
ant company,  that  Williams  was  guilty  of 
contributory  negligence  in  not  having  the 
brake  on  his  motor  properly  wound  up,  is 
without  merit.  The  evidence  as  to  how 
quickly  a  motor  running  under  control  could 
be«topped  with  the  brake  in  proper  shape  not 
only  shows  that  the  motor  could  be  stopped 
a  great  deal  quicker  by  reversing  the  current 
than  by  the  use  of  the  brake,  but  further 
shows  the  fact  that  Williams  was  within  two 
or  three  feet  of  the  car  of  lumber  when  he 
first  saw  it,  and  when  it  was  too  late  to 
avoid  the  collision,  even  by  reversing  the  cur- 
rent; therefore  the  result  would  have  been 
the  same,  whatever  might  have  been  the  con- 
dition of  the  brake.  Upon  the  evidence  the 
jury  would  have  been  justified  in  finding 
that  the  condition  in  which  Williams  liad  his 
brake  was  not  even  a  contributing  cause  of 
big  Injury. 

[4]  With  respect  to  the  further  contention, 
that  WiUlams   was  guilty  of  contributory 


negligence  in  running  his  motor  Into  the 
mine  at  excessive  speed,  and  in  running  his 
motor  farther  beyond  the  switch  than  was 
necessary,  we  deem  it  only  necessary  to  re- 
fer briefiy  to  the  evidence.  As  to  the  speed  of 
the  motor,  Davis,  the  foreman,  testifying  for 
the  defendant  company,  stated  that  Williams 
should  have  had  his  controller  on  the  second 
point.  Not  only  did  Williams  say,  when  tes- 
tifying for  himself,  that  he  had  his  control- 
ler on  the  first  or  second  point,  but  Calton, 
testifying  for  the  defendant  company,  stated 
that  he  had  it  on  the  second  point  where 
Davis  said  it  should  have  been.  The  evi- 
dence placed  the  car  of  lumber  in  the  entry 
at  a  point  from  25  to  35  feet  from  the  drift 
mouth,  and  admitting  that  the  two  motors  on 
the  timber  track  were  small  motors,  each 
only  12  feet  long,  still  the  three  motors,  in- 
cluding Williams*,  would  have  reached  36 
feet  beyond  the  point  of  the  switch,  without 
allowing  any  margin  at  all  between,  or  any 
space  for  clearance. 

[5]  The  remaining  ground  of  demurrer  to 
the  evidence,  assigned  by  the  defendant  com- 
pany, is  also  without  merit,  viz.,  that  "Wil- 
liams assumed  the  risk  of  the  danger  which 
caused  his  injury." 

Williams  testified  that  he  had  never  known 
a  car  of  brattice  lumber  to  be  left  within  tbe 
entry,  and  that  it  was  the  custom  to  leave 
such  cars  outside  the  entry,  on  the  timber 
track, 'while  the  shifting  was  being  done; 
and  practically  all  the  other  witnesses  tes- 
tify that,  although  tbe  day  shift  frequentiy 
left  motors  standing  within  the  entry,  it 
was  not  customary  to  leave  cars  standing 
therein.  It  further  appears  from  the  evi- 
dence that  there  would  be  but  slight  danger 
of  a  collision  with  another  motor,  or  an 
ordinary  car  standing  in  the  entry,  on  ac- 
count of  the  protection  afforded  by  the 
bumpers.  In  this  instance  a  car  load  of  brat- 
tice lumber  was  left  standing  unprotected 
within  the  unlighted  entry,  with  the  irregu- 
lar ends  of  the  lumber  extending  four  feet 
beyond  the  bumpers  of  the  car,  constituting 
an  unusual  danger. 

An  employ^  only  assumes  the  risks  ordi- 
narlly  incident  to  the  service,  and  those 
known  to  him  or  so  obvious  as  to  be  readily 
observed  by  one  of  his  age,  experience,  and 
mental  capacity,  in  the  exercise  of  ordinary 
care.  Southern  Ry.  Co.  v.  Newton,  108  Va. 
114,  60  S.  B.  625 ;  U.  S.  Leather  Co.  v.  Sho- 
walter,  11»  Va.  479,  74  S.  E.  400. 

[6]  Upon  the  whole  case  in  judgment,  we 
are  of  opinion  that  if  it  had  gone  to  the  jury 
the^if  might  readily  and  reasonably  have 
foxmd  that  the  plaintiff,  Williams,  sustained 
the  injury  of  which  he  complains  without 
fault  on  his  part,  and  solely  a43  a  result  of  the 
negligence  of  the  defendant  company,  and  it 
is  too  well  settied  to  need  citation  of  authori- 
ty that,  if  the  jury  might  have  found  the 
defendant  company  guilty  of  negligence  and 
the  plaintiff  free  from  contributory  negU- 
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gence,  tbe  oonrt  must  so  find  on  the  demur- 
rer to  the  evidence. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed* 

KE2ITH,  P.,  absent 


(U5  Va.  688) 

LIQUID   CARBONIC   CO.  ▼.   WHITEHEAD 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1913.) 

1.  ASSIONIOBNTS    FOB    BENEFIT   OF    CbBDITOBS 

(§  184*)  —  Tbustse  as  Bona  Fide  Pub- 

OHASBB. 

A  trustee  in  a  deed  of  trust  to  secure 
creditors  is  a  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §t  555-{S71 ; 
Dec.  Dig.  S  184.»] 

2.  ASSIONHSNTS    FOB    BENEFIT    OF    CBBDITOBS 

(I  340*)— Remedy  of  CBEDiroBr— Bubden  of 

Pboof— Notice. 

A  creditor,  charging  that  the  trustee  in  a 
deed  of  trust  to  secure  creditors  had  notice  of 
his  own  prior  right  to  or  lien  upon  the  proper- 
ty conveyed  to  him,  has  the  burden  of  showing 
such  notice,  which,  however,  may  be  inferred 
from  circumstances  as  well  as  from  direct  evi- 
dence, but  the  proof  must  be  such  as  to  affect 
the  conscience,  and  so  strong  and  clear  as  to 
fix  the  imputation  of  bad  faith. 

LEd.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  if  1025- 
1034;   Dec.  Dig.  i  340.*] 

3.  Assignments  fob  Benefit  of  Cbeditobs 
(I  340*)— Action  by  Cbbditob— Sufficien- 
cy of  kvidsnob. 

In  an  action  by  a  seller  by  conditional  sale, 
brought  against  the  buyers,  their  trustee  under 
a  deed  of  trust  to  secure  creditors,  and  a  pur- 
chaser from  such  trustee,  evidence  held  suffi- 
cient to  show  that  the  trustee  and  the  pur- 
chaser firom  him  had  actual  notice  of  the  cred- 
itor's rights  and  claims. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §|  1026- 
1034;    Dec  Dig.  »  340.*] 

4.  Assignments  fob  Benefit  of  Cbeditobs 
(I  249*)— Sale  by  Assignee  —  Right  of 

PUBCHASEB. 

A  purchaser  from  a  trustee  in  a  deed  of 
trust  to  secure  creditors,  with  actual  notice  of 
the  seller's  reservation  of  titie,  cannot  defeat 
the  seller's  claim  on  the  around  that  the  in- 
strument reserving  titie  Bad  not  been  duly 
docketed  or  recorded,  as  required  by  Code  1904, 
§  2462. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  {fi  783,  790, 
791;    Dec  Dig.   §  249.«] 

5.  Assignments  fob  Benefit  of  Cbeditobs 
(f  249*)— Lien  of  Creditor— Liability  of 
Trustee  and  Pubghaseb  with  Notice. 

A  trustee  under  a  deed  of  trust  to  secure 
creditors,  with  fuU  knowledge  of  a  seller's  res- 
ervation of  titie,  and  a  purchaser  of  the  ea- 
tire  trust  property  with  like  knowledge,  who 
in  turn  sold  it  to  bona  fide  purchasers  for  val- 
ue, withholding  from  them  his  knowledge  as 
to  the  seller's  rights,  and  retained  tiie  whole 
purchase  money  with  the  deliberate  intent  of 
defeating  the  seller's  claim,  were  liable  to  the 
seller  for  the  amount  of  his  claim. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  {§  783, 
790,  791;  Dec  Dig.  §  249.*] 


6.  Saixs  (9  452*)  —  Conditional  Sales  — 
Statutes— CoNSTBUCTioN. 

Code  1904,  I  2462,  relating  to  the  rishts 
of  sellers  reservmg  titie  to  chattels  sold.  Is  a 
remedial  statute,  and  must  be  liberally  con- 
strued to  give  effect  to  the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  1322;   Dec  Dig.  §  452.*3 

7.  Assignments  fob  Benefit  of  Cbeditobs 
(j  340*)  —  Lien  of  Cbeditob  —  Pbbsonal 
Judgment. 

Code  1904,  §  2462.  declares  by  subdivi- 
sion 1  that  a  sale  of  goods  #ith  delivery  of  pos- 
session to  the  buyer  and  reservation  of  titie 
shall  be  void  as  to  creditors  of,  and  purchas- 
ers for  value  without  notice  from,  such  buyer, 
unless  the  contract  of  sale  be  in  writing,  stat- 
ing the  reservation,  and  docketed  in  the  office 
of  the  clerk  of  the  circuit  and  corporation 
courts  where  the  goods  may  be,  and  by  subdivi- 
sion 2,  that  all  reservations,  whether  record- 
ed or  not,  may  be  enforced  on  petition  and  up- 
on the  procedure  and  pleading  prescribed,  and 
that  the  court  shall  render  such  judgnaent  as 
may  be  reouired.  Held,  that  a  seller  with  res- 
ervation of  titie,  who  recovered  against  the 
buyers,  their  trustee  to  secure  creditors  and 
a  purchaser  who,  with  actual  notice,  sold  to 
bona  fide  purchasers  so  as  to  put  the  chattel 
out  of  the  seller's  reach,  was  entitied  to  m 
personal  Judgment  against  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §{  1025- 
1034;   Dec  Dig.  {  840.*] 

Appeal  from  Corporation  Court  of  Buena 
Vista. 

Action  by  the  Liquid  Carbonic  Company 
against  L.  B.  Whitehead  and  others.  From 
a  judgment  of  dismissal,  plaintiff  appeals. 
Reversed  and  judgment  ordered  to  be  entered 
for  plaintiff  against  defendants  Whitehead, 
A.  W.  Robertson,  trustee,  L.  Blair,  and  S.  £L 
Yokeley,  jointly  and  severally. 

Glasgow  &  White,  of  Lexington,  and  H.  8. 
Rucker,  of  Martinton,  W.  Va.,  for  plaintiff 
in  error.  Robt  R  Scott,  of  Richmond,  for 
defendants  In  error. 

CARDWELL,  J.  The  Liquid  Carbonlo 
Company,  a  corporation,  in  November,  1910, 
sold  and  delivered  to  L.  B.  Whitehead,  a 
pharmacist  doing  business  in  the  city  of 
Buena  Vista,  a  soda  water  fountain  and  fix- 
tures, for  the  price  of  $940,  partly  in  cash 
and  tlie  residue  In  installments  of  fixed 
amounts,  to  be  paid  at  stated  intervals;  the 
title  to  the  fountain  being  reserved  to  the 
vendor  until  the  purchase  money  therefor 
was  fully  paid.  The  contract  of  sale  was 
in  writing  signed  by  the  parties,  and  a  memo- 
randum therefrom  was  produced  February 
24,  1911,  in  the  office  of  the  clerk  of  the  cor* 
poration  court  of  the  dty  of  Buena  Vista, 
and  doclieted  in  the  ''Retention  of  Titie  Book 
No.  1,"  a  book  provided  and  used  for  the 
docketing  of  conditional  sales  of  personal 
property,  as  authorized  by  section  2462  of 
the  Code  of  1904. 

Whitehead,  on  the  21st  day  of  February, 
1911,  sold  a  one-half  interest  in  his  pharma- 
cy, including  the  said  soda  fountain  and  fix- 
tures, to  one  S.  H.  Yokeley,  who  thereby  be- 
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came  a  fall  partner  with  Whitehead,  and  this  | 
partneishlp  was  conducted  by  them  under 
the  name  of  the  "Buena  Vista  Pharmacy*' 
UDtll  August  16,  1911,  when  YokeleJ^  sold 
out  his  interest  in  the  business  to  one  B.  K. 
Morris.  About  the  time  ol  the  sale  by  Yoke- 
ley  to  Morris,  a  corporation  was  chartered 
under  the  name  of  the  '^Whitehead  Drug 
Company,  Incorporated,*'  to  which  the  drug 
business  was  transferred,  but  at  that  time, 
as  well  as  at  the  time  of  the  sale  by 
Yokeley  to  Morris,  the  business  had  become 
a  fkUure,  and  the  parties  theretofore  con- 
ducting it  totally  insolyent 

On  October  27,  1911,  the  Whitehead  Drug 
Company  had  prepared  by  A  W.  Robertson 
a  deed  of  assignment  to  him  as  trustee,  but 
for  some  reason  this  deed  was  never  execute 
ed.  Later,  however,  on  November  18,  1911, 
another  deed  of  assignment  by  said  drug 
company  of  its  assets  was  prepared  by  Robert- 
son, to  himself  as  trustee,  which  deed  was 
duly  executed,  Whitehead  and  Morris  unit- 
ing, delivered,  and  recorded,  whereupon  Rob- 
ertson, the  trustee,  took  full  and  complete 
possession  of  the  stock  of  drugs  and  fixtures 
conveyed  to  him,  including  the  soda  fountain. 
After  considerable  effort  and  continuing  the 
business  for  several  months,  Robertson,  trus- 
tee, sold  out  the  entire  business,  Including 
all  the  stock  and  fixtures  and  the  soda  foun- 
tain, at  the  gross  price  of  $2,500,  to  one  L. 
Blair,  but  did  not  receive  this  money  from 
Blair.  As  we  shall  see  later  in  this  opinion, 
it  very  clearly  appears  that  at  the  time  of 
the  sale  by  Robertson,  trustee,  to  Blair  the 
latter  waa  fully  informed  of  the  claim  and 
lien  of  the  liquid  Carbonic  Company  on 
the  soda  fountain,  and  agreed  with  the  trus- 
tee to  hold  him  harmless  so  far  as  this  claim 
was  concerned,  and  to  *'see  that  the  claim 
was  paid  if  the  same  was  valid."  In  the 
meantime,  and  before  Blair  bought  said  stock 
of  drugs  and  fixtures,  he  had,  for  and  on 
behalf  of  Tokeley,  bought  up  all  the  claims 
against  the  Buena  Vista  Pharmacy,  except 
the  dalm  of  the  Liquid  Carbonic  Company, 
the  Whitehead  Drug  Company  not  having 
contracted  any  debts.  Yokeley,  it  appears, 
knew  and  admitted  that  he  was  liable  as  a 
partner  for  the  debts  outstanding  against 
said  Buena  Vista  Pharmacy,  and  employed 
Blair  to  buy  up  all  of  these  claims  at  the 
lowest  rate  possible,  and  obligated  himself 
to  reimburse  Blair  the  amount  he  had  paid 
in  buying  up  the  claims,  and  gave  to  Blair 
a  deed  of  trust  on  property  good  for  such 
amounts  as  Blair  had  paid  for  him.  So  it 
also  appears  that  when  Robertson,  trustee, 
■old  the  stock  of  drugs  and  fixtures,  includ- 
ing the  soda  fountain,  to  Blair,  the  money 
ttins  legally  coming  into  Robertson's  hands 
for  the  benefit  of  the  creditors  secured,  was 
payable,  except  the  debt  of  the  liquid  Car- 
bonic Company,  to  Yokeley.  It  further  ap- 
pears that  the  Liquid  Carbonic  Company  was 
not  preferred  In  the  deed  of  assignment,  be- 


cause Whitehead  assumed  that  it  already 
held  title  to  and  lien  on  the  soda  fountain 
for  the  unpaid  purchase  money  due  thereon; 
hence,  Robertson,  trustee,  required  Blair  to 
agree  to  save  him  harmless  as  to  the  claim 
of  the  Liquid  Carbonic  Company,  the  trustee 
presuming  that  Blair  was  buying  up  the 
claims  upon  the  trust  fund  for  himself,  as 
he,  the  trustee,  was  not  aware  of  the  fact 
that  Blair  was  buying  them  for  Yokeley,  and, 
believing  that  Blair  was  buying  them  for 
himself,  he  allowed  Blair  to  retain  the  pur- 
chase price  of  the  stock  and  fixtures  and 
apply  it  to  said  claims  as  they  were  all  own- 
ed by  him,  or  supposed  to  be,  when  they  were 
in  fact  owned  by  Yokeley,  a  real  and  actual 
debtor  liable  for  said  claims,  as  well  as  for 
the  dalm  of  the  Liquid  Carbonic  Company, 
which  latter  claim  was  ignored  in  the  deal 
with  Blair. 

In  this  situation,  the  liquid  Carbonic  Com- 
pany made  demand  upon  Robertson,  trustee, 
for  the  balance  due  on  its  claim  of  title  to 
and  lien  on  the  soda  fountain,  amounting  to 
$633,  with  interest,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  to  Blair,  but  Blair  decliiied 
to  admit  said  claim  as  being  prior  in  right  to 
payment  of  the  claims  bought  up  by  him  for 
Yokeley,  and  therefore  declined  to  pay  over 
to  the  trustee  a  sufBcient  portion  of  the  pur- 
chase price  of  the  trust  assets  with  which 
to  discharge  the  claim  of  the  Liquid  Carbonlr 
Company,  and  in  the  meantime  Blair  hud 
resold  the  entire  stock  and  fixtures,  liiclii cl- 
ing the  soda  fountain,  to  H.  H.  Parker  aucl 
J.  T.  L.  Dickinson,  who  laid  claim  to  them  as 
purdiasers  without  notice  of  the  title  and 
lien  of  the  Liquid  Carbonic  Company.  There- 
upon the  Liquid  Carbonic  Company  filed  its 
X)etition  in  this  cause,  naming  as  defendants 
thereto  all  of  the  above-named  parties,  ex- 
cept Morris,  the  object  of  which  was  to  en- 
force the  reservation  of  title  in  the  condi- 
tional sale  contract  above  mentioned,  and  to 
get  possession  of  the  soda  fountain,  fftillng 
in  that,  for  a  personal  judgment  against  A 
W.  Robertson,  trustee^  and  in  his  own  right, 
and  against  L.  Blair,  as  well  as  against  L. 
B.  Whitehead  and  8.  H.  Yokeley,  the  orig- 
inal debtors  to  the  petitioner  for  the  pur- 
chase price  of  said  soda  fountain. 

Upon  the  hearing  of  the  cause  on  the 
pleadings,  the  demurrers  of  certain  of  the 
defendants  to  the  petition  were  overruled, 
and  thereupon,  neither  party  requiring  a 
jury,  the  whole  matter  of  law  and  fact  was 
submitted  to  the  court  for  its  decision,  and 
the  court,  having  heard  the  evidence  of  wit- 
nesses and  arguments  of  counsel,  adjudged  as 
follows:  "(1)  That  the  contract  in  the  peti- 
tion mentioned  was  not  docketed  or  record- 
ed, as  required  by  law,  and  that  the  defend- 
ants H.  H.  Parker  and  J.  T.  L.  Dickinson,  are 
complete  purchasers  for.  value  and  without 
notice  of  the  plaintifTs  claim  or  contract; 
(2)  that  under  the  facts  proven  ^  •  •  the 
plaintiff  is  not  entitled  in  this  proceeding  to 
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a  personal  Judgment  against  the  defendants, 
or  any  of  them,  for  Its  alleged  claim,  or  any 
part  thereof.  It  Is  therefore  considered  by 
the  court  that  the  petition  be  dismissed 
♦  •  •"  with  costs  to  the  defendants. 
"But  this  order  shall  be  without  prejudice  to 
the  plaintiff  to  prosecute  Its  claim  to  a  per- 
sonal Judgment  or  decree  In  other  proper 
proceedings  against  the  said  defendants  or 
any  of  them.** 

To  said  Judgment  the  liquid  Carbonic  Com- 
pany applied  for  and  obtained  this  writ  of 
error. 

It  was  practically  agreed,  and  rightly,  in 
the  oral  argument  before  this  court,  that  the 
recent  decision  In  the  cases  of  National  Gash 
Register  Co.  v.  Burrow,  110  Va.  785,  67  S.  B. 
370,  and  the  same  against  Norfolk  Realty  Co., 
110  Va.  791,  67  S.  E.  372,  rules  thla  case  as  to 
the  question  whether  or  not  the  conditional 
sale  contract  was  docketed  or  recorded  as  re- 
quired by  law,  and  that  by  reason  of  certain 
omissions  from  the  contract  as  docketed  or 
recorded  the  lower  court  did  not  err  In  ruling 
that  the  contract  In  question  had  not  been 
duly  docketed  or  recorded  as  required  by 
law.  The  trial  court,  taking  the  Tlew  that  it 
had  no  Jurisdiction  In  these  proceedings  to  do 
more  than  determine  In  whom  the  title  to  the 
property  (the  soda  fountain  and  its  fixtures) 
was,  did  not  rule  upon  the  question  whether 
or  not  Robertson,  trustee,  when  the  said  deed 
of  assignment  was  executed  and  delivered  to 
him  had  actual  notice  of  plaintiff  in  error's 
contract  of  conditional  sale  to  Whitehead  of 
the  soda  fountain,  etc.,  retaining  title  and 
ownership  to  and  in  the  same,  and  communi- 
cated this  notice  to  Blair  when  he  sold  and 
turned  over  to  him  (Blair)  the  entire  business 
of  the  Whitehead  Drug  Company,  including 
all  the  stock  and  fixtures  and  the  soda  foun- 
tain, etc.,  on  May  7,  1912. 

In  our  view  of  the  case  it  is  necessary  to 
determine  this  question  of  notice  to  Robert- 
son, trustee,  and  Blair,  before  determining 
whether  or  not  the  trial  court  erred  in  ruling 
that  it  had  no  Jurisdiction  in  this  proceeding 
to  do  more  than  to  ascertain  in  whom  was 
the  title  to  the  property  involved. 

[1,  2]  That  a  trustee  in  a  deed  of  trust  to 
secure  creditors  Is  a.  purchaser  for  value  is 
too  well  settled  to  require  citation  of  au- 
thority. It  is  also  true  that  if  such  trustee 
is,  as  in  thi^  case,  charged  with  notice  of  a 
prior  right  to  or  lien  upon  the  property 
conveyed  to  him,  the  burden  of  proof  to  show 
such  notice  is  on  the  party  alleging  It  The 
fact  of  notice,  however,  may  be  Inferred  from 
circumstances  as  well  as  shown  by  direct  ev- 
idence, but  the  proof  must  be  such  as  to  af- 
fect the  conscience  of  the  purchaser,  and 
must  be  so  strong  and  clear  as  to  fix  upon 
him  the  imputation  of  bad  faith.  Arbuckle 
V.  Gates  &  Brown,  95  Va.  802,  30  S.  E.  496, 
and  authorities  cited. 

[I]  Tested  by  this  rule,  we  have  to  reach 
tti0  conclusion  that  the  proof  unmistakably 


fixes  upon  Robertson,  trustee,  as  wdl  as  up- 
on Blair,  the  purchaser  of  the  trust  assets, 
actual  notice  of  the  rights  and  claim  of 
plaintiff  in  error  with  respect  to  the  soda 
fountain  and  its  fixtures.  L.  B.  Whitehead, 
who  directed  the  making  of  the  deed  of  as- 
signment to  Robertson,  trustee,  when  ques- 
tioned as  a  witness  in  this  cause  as  to  wheth- 
er the  trustee,  to  whom  he  was  making  the 
assignment,  had  notice  of  the  rights  and 
claims  of  plaintiff  in  error,  says:  "Yes,  sir, 
at  the  time  that  I  called  on  Mr.  Robertson 
for  legal  advice,  I  gave  him  full  information 
that  the  liquid  Carbonic  Company  reserved 
a  right  in  that  fountain  to  the  extent  that 
they  had  in  it  the  amount  of  money  that  was 
left  unpaid."  He  further  says:  "The  trustee 
knew  they  (Liquid  Carbonic  Company)  had 
their  Uen  on  it,  and  the  fact  that  he  omitted 
it  was  to  my  mind  Indication  that  it  was  not 
necessary.'*  The  witness  in  this  last  state- 
ment was,  of  course,  referring  to  the  fact 
that  the  Liquid  Carbonic  Company  was  not 
preferred  or  mentioned  in  the  deed  of  assign- 
ment Witness  also  said:  "I  am  absolutely 
sure  that  he  (Robertson)  was  thoroughly  fa- 
miliar with  it  (claim  of  Liquid  Carbonic 
Company).**  Robertson,  in  his  testimony, 
when  inquired  of  as  to  notice  to  him  of  the 
rights  of  plaintiff  in  error  with  respect  to 
the  soda  fountain,  says:  "From  a  deed  that  I 
prepared  prior  to  the  deed  that  was  eventu- 
ally executed,  it  would  appear  that  I  had 
knowledge  that  there  was  some  lien  on  the 
soda  fountain.**  He  says  further:  "Well,  I 
cah*t  say  Just  whether  I  even  thought  about  it 
when  we  drew  up  the  second  deed,  but  it  ap- 
pears, as  I  said  ftom  the  first,  that  I  knew 
at  the  time  that  Whitehead  did  not  own  an 
absolute  title  to  the  soda  fountain.**  Further 
on,  when  referring  to  cei^tain  language  in  the 
deed,  witness  says:  "Now  that  language 
seems  to  indicate  that  Whitehead  had  told 
me  something  to  the  effect  that  he  did  not 
own  the  soda  fountain  in  the  clear,  but  it 
has  been  more  than  a  year  ago,  and  my  recol- 
lection is  not  distinct  as  to  exactly  what  was 
said  or  done.**  Robertson  does  not  deny  that 
he  had  notice  of  plaintiff  in  error's  rights 
when  the  deed  of  assignment  was  "eventually 
executed,**  but  only  says,  in  substance,  that 
he  does  not  recollect  whether  or  not  he  had 
in  mind  at  the  time  what  he  admits  that 
Whitehead  had  previously  told  him.  When, 
however,  he  came  to  the  negotiations  of  a 
sale  of  the  trust  property  to  Blair,  he  did 
have  the  matter  in  mind.  To  a  question  pro- 
pounded by  the  court  aa  to  whether  the  claim 
on  the  soda  fountain  was  not  put  in  the  deed 
"because  it  was  supposed  that  there  was  a 
prior  claim  secured  by  the  recordation  of  the 
vendor's  Uen,**  the  witness  answered:  "At 
the  time  Mr.  Blair  purchased  we  discussed 
the  matter  of  the  Uen.  We  knew  then  that 
the  Liquid  Carbonip  Company  claimed  a  bal- 
ance, but  Mr.  Blair  did  not  seem  to  think 
that  their  claim  was  legal.  I  did  not  know.** 
When  asked  further  as  to  his  conversation 
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witli  Blair,  witness  answered:  "Oh,  yes;  I 
told  him  he  would  have  to  make  me  safe  in 
the  matter ;  if  he  (Blair)  could  establish  the 
fact  that  the  Liquid  Carbonic  Company  had 
no  claim,  it  was  all  right  with  me,  but  he 
would  have  to  make  me  safe." 

[4]  Whatever  may  have  been  Robertson's 
recollection  at  the  time  of  the  trial  as  to 
what  he  recollected  at  the  time  of  the  trans- 
action being  inquired  into,  his  whole  course 
and  dealing  with  the  soda  fountain  while  he 
had  it  in  charge  and  up  to  the  time  that  he 
sold  it,  eight  months  after  the  deed  of  assign- 
ment to  him,  showed  that  he  did  recollect  the 
lien  of  plaintiff  in  error,  and  that  this  knowl- 
edge was  sufficient  to  affect  his  conscience. 
Accordingly,  when  Robertson  came  to  con- 
summate the  sale  to  Blair,  he  required  Blair 
to  agree  to  save  him  harmless.  Later  Blair, 
it  seems,  did  not  recognize  the  binding  force 
of  Ms  agreement  to  save  Robertson  harmless 
with  respect  to  plaintiff  in  error's  claim,  and 
Robertson  wrote  him  several  letters,  insist^ 
ing  upon  Blair's  living  up  to  his  agreement, 
in  which  letters  Robertson's  statements  clear- 
ly show  that  he  all  through  this  transaction, 
from  his  first  interview  with  Whitehead  to  the 
sale  to  Blair,  necessarily  knew  of  the  rights 
and  claim  of  plaintiff  in  error  with  respect  to 
the  soda  fountain.  The  fact  is  he  relied  on 
Blair  "to  save  him  harmless"  as  he  had 
agreed,  while  Blair  was  relying  upon  defeat- 
ing plaintiff  in  error's  claim  on  the  ground 
that  it  had  not  been  duly  docketed  or  record- 
ed, overlooking  the  fact  that  if  he  had  actual 
notice  of  this  lien  and  the  rights  reserved  to 
plaintiff  in  error  thereby,  the  failure  to  prop-* 
erly  docket  and  record  the  claim  would  not 
avail  him. 

*'It  is  important  to  remember  that  actual 
notice  and  constructive  notice,  in  any  of  its 
varieties,  produce  exactly  the  same  effects 
upon  the  equitable  rights  and  liabilities  of 
the  party  charged  thereby;  the  general  rule 
under  consideration  equally  includes  both 
kinds  within  Its  operation."  2  Pom.  Eq. 
Jur.,  I  690. 

[5]  As  before  stated,  Blair  had  actually 
bought  up  for  Tokeley  (who  admitted  in  his 
testimony  that  he  was  liable  for  every  dol- 
lar of  it)  the  indebtedness  of  the  Buena 
Vista  Pharmacy  and  the  Whitehead  Drug 
Company,  and  Robertson,  with  full  knowl- 
edge of  the  claim  and  rights  of  plaintiff  in 
error,  sold  the  entire  trust  assets  under  his 
control  to  Blair,  who  had  like  knowledge; 
and  Blair  sold  the  property  to  Parker  and 
Dickinson  at  a  price  over  $200  more  than 
that  he  was  to  pay  the  trustee  for  it,  with- 
holding from  them  the  knowledge  which  he 
possessed  as  to  the  rights  of  plaintiff  in  er- 
ror, so  that  they  (Parker  and  Dickinson)  be- 
came the  purchasers  for  value  and  witiiout 
such  notice.  The  proof  conclusively  shows 
that  the  parties,  other  than  Parker  and 
Dickinson,  purchasing  the  soda  fountain  and 
dealing  with  respect  to  it»  had  full  actual 


knowledge  of  the  claim  and  rights  of  plain- 
tiff in  error,  and  that  in  these  circumstanc- 
es Blair  was  permitted  to  retain  the  entire 
sum  of  the  purchase  money  ($2,500),  not  only 
with  knowledge  of  the  rights  of  plaintiff  in 
error  in  and  to  the  soda  fountain,  but  with 
the  deliberate  purpose  of  subsequently  try- 
ing to  defeat  its  claim.  Whitehead  and 
Yokeley  were  primarily  liable  for  this  debt, 
and  Robertson,  trustee,  and  Blair,  having 
dealt  with  the  soda  fountain  in  the  manner 
stated,  made  themselves  personally  liable  for 
the  amount  of  plaintiff  in  error's  claim,  with 
interest,  as  asserted  in  the  petition  in  these 
proceedings. 

"A  purchaser,  who  has  notice  of  the  rights 
of  another,  and  sells  to  a  third  person  with* 
out  giving  notice  thereof  to  him,  so  as  to 
place  the  subject  of  controversy  beyond  the 
reach  of  the  right  owner,  becomes  person- 
ally responsible  for  the  demand."  Thomp- 
kins  V.  Powell,  6  Leigh  (33  Va.)  576;  Hobson 
V.  Whitiow,  80  Va.  784. 

The  learned  author  of  Pom.  Eq.  Jur.,  su- 
pra, in  section  688,  under  the  headlines,  "Ef- 
fects of  Notice — Illustrations,"  says:  "The 
third,  and  in  its  practical  effects  by  far  the 
most  important,  rule  is  that  a  party  taking 
with  notice  of  an  equity  takes  subject  to 
that  equity.  The  full  meaning  of  this  most 
Just  rule  is  that  the  purchaser  of  an  estate, 
legal  or  equitable,  even  for  a  valuable  con- 
sideration, with  notice  of  any  existing  equi- 
table estate,  interest,  daim,  or  right,  in  and 
to  the  same  subject-matter,  held  by  a  third 
person,  is  liable  in  equity  to  the  same  ex- 
tent and  in  the  same  manner  as  the  person 
from  whom  he  made  the  purchase;  his  con- 
science is  equally  bound  with  that  of  his 
vendor,  and  he  acquires  only  what  his  ven- 
dor can  honestly  transfer.  The  applications 
of  this  rule  are  as  numerous  as  are  the  vari- 
ous kinds  of  equitable  interests.  •  •  •*' 
The  first  illustration  given  by  the  learned 
author  is  peculiarly  applicable  to  the  facts 
in  the  case  at  bar:  "A  purchaser  with  notice 
of  a  trust,  either  express  or  implied,  becomes 
himself  a  trustee  for  the  beneficiary  with  re- 
spect of  the  property*  and  is  bound  in  the 
same  manner  as  the  original  trustee  ftom 
whom  he  purchased." 

[6, 7]  The  remaining  question  here  pre- 
sented is  whether  or  not  the  lower  court 
erred  in  its  ruling  that  plaintiff  in  error 
was  not  entitled  "in  this  proceeding  to  a 
personal  Judgment  against  the  defendants  or 
any  of  them,  for  its  alleged  claim,  or  any 
part  thereof." 

Before  the  amendment  of  1004  (Laws  1904, 
c.  54)  to  section  2462  of  the  Code  of  1887, 
supra,  the  section  did  no  more  than  simply 
provide  for  the  reservation  of  title  to  chat- 
tels sold  conditionally,  without  mention  of 
any  proceedings  to  enforce  the  same,  and  up 
to  that  time  the  parties  were  left  to  their 
remedy,  either  at  law  or  in  equity,  as  the 
nature  of  the  case  required.   The  statute  on- 
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der  which  this  proceeding  was  instituted  is 
a  remedial  statute,  and  must  be  liberally 
construed  to  give  effect  to  the  legislative  in- 
tent It  appears  to  us  that  the  purpose  of 
the  amendment  of  the  statute  is  to  furnish 
a  remedy  coextensive  with  any  case  that 
might  fall  within  its  purview  or  influence. 
No  other  words  appear  to  be  needed  to  en- 
able the  court  to  do  full  and  complete  Jus- 
tice to  all  concerned  in  a  proceeding  author- 
ized by  the  statute.  In  subdivision  1  it  sets 
forth  that:  "Every  sale  or  contract  for  the 
sale  of  goods  and  chattels  wherein  the  title 
thereof  or  a  lien  thereon  is  reserved  until 
the  same  be  paid  for  in  whole  or  in  part, 
or  the  transfer  of  title  is  made  to  depend 
on  any  condition,  and  possession  be  delivered 
to  the  vendee,  shall,  in  respect  to  such  res- 
ervation and  condition,  be  void  as  to  credi- 
tors of  and  purchasers  for  value  without 
notice  from  such  vendee  unless  such  sale  or 
contract  be  in  writing,  signed  by  both  the 
vendor  and  vendee,  in  which  the  said  reser- 
vation or  condition  is  expressed,  and  until 
and  except  from  the  time  that  a  memoran- 
dum of  said  writing  setting  forth  the  date 
thereof,  the  amount  due  thereon,  when  and 
how  payable,  and  a  brief  description  of  said 
goods  or  chattels,  be  docketed  in  the  clerk's 
office  of  the  circuit  or  corporation  court  of 
the  county  or  corporation  In  which  said 
goods  or  chaltels  may  be." 

Subdivision  2  provides  that  all  reserva- 
tions, liens,  conditions,  and  the  collection  of 
all  money  mentioned  in  any  such  written 
contract,  whether  recorded  or  not,  may  be 
enforced  on  petition,  etc. 

**A  copy  thereof  shall  be  served  on  each 
person  whose  rights  will  be  affected  by  the 
proceedings,  which  may  be  had  thereon  at 
least  ten  days  before  the  date  named  therein 
for  asking  for  judgment,  and  the  original 
shall  be  filed  with  the  Justice  or  derk  of 
court  at  least  ten  days  before  such  date. 

**A  defendant  shall,  when  the  case  is  in  a 
circuit  or  corporation  court,  state  the  grounds 
of  his  defense  or  his  counterclaim  or  offset 
in  an  answer  to  the  petition,  to  which  the 
plaintiff  may  reply,  and  no  further  plead- 
ing shall  be  required.  But  any  such  pleading 
may  be  demurred  to  as  pleadings  in  other 
cases.  The  court  or  Justice  may  permit  all 
proper  amendments  to  the  petition  or  other 
pleadings.  The  court  or  Justice  shall  hear 
and  determine  all  questions  arising  out  of 
or  under  the  contract  wliich  are  properly 
raised  by  the  pleadings  (no  pleadings  other 
than  the  petition  being  necessary  before  a 
justice),  and  shall  render  such  judgment 
theron  as  may  be  required  by  the  rules  of 
law  or  equity  applicable  to  such  questions. 

"The  property  may  be  sold  or  possession 
delivered  or  such  other  disposition  made  of  it 
as  the  court  or  Justice  may  direct  When 
the  judgment  is  for  money  or  costs  or  for 
the  specific  property,  execution  therefor  may 


issue  as  in  other  cases.  Where  property  is  to 
be  sold  or  other  disposition  made  of  It  the 
judgment  or  order  of  the  court  or  justice 
shall  be  executed  by  the  sheriff  or  otiier  of- 
ficer of  the  court  authorized  to  execute  pro* 
cess  or  by  a  constable." 

There  is  no  room  for  any  other  construe- 
tion  of  the  statute  than  that  in  a  proceed- 
ing under  it  the  court  may  and  should  ren- 
der such  judgment  as  the  facts  justify  under 
the  "rules  of  law  and  equity"  applicable  to 
the  questions  it  is  called  upon  to  adjudicate. 
The  chattel  in  this  case  had  been,  by  the 
wrongful  acts  of  the  defendants,  placed  be- 
yond the  reach  of  its  rightful  owner,  to  the 
extent  that  it  had  not  been  paid  for,  and 
therefore  the  only  relief  that  could  be  given 
to  the  petitioner  (plaintiff  in  error)  in  the 
proceeding  was  a  personal  Judgment  against 
the  defendants,  jointly  and  severally,  whose 
wrongful  dealings  with  the  chattel  in  ques- 
tion had  put  it  beyond  the  reach  of  the  right- 
ful owner  thereof  or  the  mandate  of  the 
court,  for  the  amount  of  purchase  money  due 
and  owing  on  the  chattel  to  the  petitioner, 
with  interest  thereon  from  the  1st  day  of 
April,  1911,  until  paid,  as  alleged  in  its  peti- 
tion, and  the  costs  of  these  proceedings. 

With  the  rights  of  the  defendants  inter 
sese,  with  respect  to  their  wrongful  dealings 
with  the  soda  fountain  in  question,  plaintiff 
in  error  is  not  concerned.  It  having  alleged 
in  its  petition  and  proven  the  facts  to  which 
we  have  adverted,  it  could  not,  by  any  rea- 
sonable construction  of  the  statute,  have  been 
relegated  to  another  fomm  to  prosecute  its 
claim  to  a  personal  Judgment  or  decree 
against  these  defendants. 

It  follows  that  the  Judgment  of  the  trial 
court  has  to  be  reversed,  and  this  court  will 
enter  the  judgment  which  that  court  should 
have  entered,  viz.,  that  plaintiff  in  error  re- 
cover of  defendants  in  error,  A.  W.  Robert- 
son, as  trustee  and  in  his  own  right,  L.  Blair, 
L.  B.  Whitehead,  and  S.  H.  Yokeley,  jointly 
and  severally,  the  sum  of  $083,  with  interest 
thereon  from  the  Ist  day  of  April,  1911,  till 
paid,  and  the  costs  of  this  litigation. 

Reversed. 

(115  Va.  640) 
GOODLOB  et  aL  ▼.  WOODS  et  iL 

(Supreme  Court  of  Appeals  of  Virginia.    Vow* 

20,  1913.) 

1.  PowEBS  (§  84^)— GoNBTBUcmoN  — Bzsoir- 

TION. 

Where  a  testator  devised  lands  to  one  for 
life,  to  be  disposed  of  at  the  devisee's  death 
as  he  might  think  proper,  the  devisee  had  a 
power  of  appointment  which  he  could  exercise 
either  by  will  or  by  deed;  there  being  no  mode 
of  execution  prescribed. 

[Bd.  Note.— For  other  cases,  see  Powers. 
Cent  Dig.  (|  121-127;   Dec  Dig.  |  84.*] 

2.  Wills  (|  706^)— Conbtbuctxon— Judgmxiit 
—conclusivknbss. 

Where  a  judgment  construing  a  testator's 
will  declared   that  a   devisee  took  land  with 
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power  of  appointment  either  by  wQl  or  deed, 
and  was  not  appealed  from,  but  remained  in 
force  for  many  years,  it  became  a  conclasive 
adjudication  of  the  rights  under  the  will,  and 
coald  not  thereafter  be  collaterally  attacked. 

[Ed.  Note.*~For  other  cases,  see  WilU,  Cent 
Dig.  S  1682;    Dec.  Dig.  t  705.*1 

8.  Husband  and  Wits  (§  31*)— Antbihtftzal 

Settlkments. 

Where  a  man  having  a  life  estate  in  lands, 
under  his  father's  will,  with  power  of  appoint- 
ment, agreed  to  convey  to  his  contemplated 
wife  his  entire  interest  therein,  and  conveyed 
the  land  to  n  trustee  for  the  benefit  of  his  wife 
tod  her  diildren,  if  any,  and  the  wife  acquiesced 
in  the  conveyance,  purchasers  of  the  land 
from  the  wife  could  not  attack  the  conveyance 
on  the  theory  that  the  husband  did  not  carry 
out  his  agreement  with  his  contemplated  spouse. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  §|  ITS-lOG,  883,  884: 
Dec  Dig.  I  SI.*] 

4.  Husband  and  Wife  (§  31*)  —  Antenup- 
tial CONyBTANCE—ESTATES  GONYEYED. 

Where  a  prospective  husband  conveyed 
land  in  tmst  for  the  benefit  of  his  wife  and  any 
children  who  might  be  the  issue  of  the  mar- 
riage, the  wife  did  not  take  the  fee  simple,  but 
the  diUdren  took  Jointly  with  her;  it  appear- 
hig  that  the  conveyance  provided  for  reversion 
in  case  of  the  wife's  death  withont  issue. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  U  178-195,  883,  884; 
Dec.  Dig.  »  SI.*] 

5.  JuDiciAi.  Sales   (§  63*)— Intebestl  Gon- 


Where  land  which  had  been  conveyed  in 
trust  for  a  woman  and  her  children  was  sold  in 
a  proceeding  in  which  the  children  were  not 
made  parties,  the  purchaser  did  not  acquire 
their  interest 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Gent  Dig.  (  270;    Dec  Dig.  §  53.*] 

6l  Husband  and  Wde  ((  81*)— ANtENUPxiAL 
Settlements— OoNSTBuCmoN. 
Where  a  prospective  husband  conveyed 
hind  in  tmst  for  the  benefit  of  his  wife  and 
any  children  who  might  be  bom  to  her,  such 
chfidren  took  a  vested  interest 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  §§  178-195,  883,  884; 
Dec  Dig.  I  81.*] 

7.  Judgment  (|  677*)— Pbbsons  Bound— Rep- 
bb8entati0n. 

The  doctrine  of  representation,  whereby 
one  party  who  is  before  the  court  represents 
the  interests  of  others  not  made  parties,  ap- 
plies only  to  contingent  interests,  and  hence 
cannot  operate  to  defeat  the  rights  of  children 
who  had  a  vested  interest  in  a  trust  estate  by 
giving  validi^  to  a  judicial  sale  of  the  tmst 
property  hao  in  a  proceeding  to  which  they 
were  not  parties. 

(Ed.  Note.— For  other  cases,  see  Judgment 
Dec  Dig.  I  677.*] 

8.  Judgment  (§  677*)  —  Persons  Bound  — 
Rbfresentation. 

Where  a  prospective  husband  conveyed 
land  in  trust  for  the  benefit  of  his  wife  and  the 
children  of  the  marriage,  with  a  provision  that 
it  should  revert  to  him  in  case  of  her  death 
without  issue,  the  husband  could  not  by  being 
made  a  party,  represent  the  minor  children  so 
as  to  hind  them  in  a  proceeding  whereby  it  was 
sought  to  subject  the  land  to  the  payment  o( 
obligations  of  the  testator  who  devised  it  to 
the  nasbaiid;  the  interests  of  the  husband  and 
his  children  not  being  identieaL 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1062,  11»3;   Dec  Dig.  §  677.*] 


9.  Tenancy  in   Oommon   (§  19*)  ^  Inoum- 

BBANCES   on   LaND  —  PUBCHASE   BT  GOTEN- 
ANT. 

Where  a  mother  and  her  minor  children 
were  tenants  in  common,  the  mother's  pur- 
chase of  the  land  at  judicial  sale  was  for  the 
benefit  of  herself  and  her  children,  and  she  was 
merely  entitled  to  credit  for  discharging  the 
incumbrance. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Gommon,  Gent  Dig.  U  55-59:  Dec  Dig.  §  19.*] 

10.  Tenancy  in  Gommon  (}  43*)  — Gonvet- 
ance  by  tenant-^brfbct. 

A  deed  from  a  tenant  in  common  carries 
to  the  grantee  onlv  an  undivided  interest,  no 
matter  by  what  description  the '  property  is 
conveyed,  and  hence,  where  a  mother  was  ten- 
ant in  common  of  land  with  her  two  children, 
the  mother's  mortgage  of  the  entire  tract  will 
not  defeat  the  rights  of  the  children,  and  a  re- 
conveyance by  ue  mortgagee  to  the  mother 
after  foreclosure  will  not  change  the  interests 
of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common.  Gent  Dig.  H  180-182,  186,  187;  Dec 
Dig.  §  43.*] 

11.  SFEdFio  Pebfoemanob  (|  95*)— Rioht  to 
GoMPEL— Title  or  Vendor. 

Vendors  who  cannot  furnish  the  purchas- 
ers with  a  perfect  title  are  not  entitled  to  spe- 
cific performance. 

[Ed.  Note.~For  other  cases,  see  Spedflc  Per- 
formance, Gent  Dig.  {{  257-277;    ]3ec  Dig.  f 

96.*] 

12.  Vendob  and  Pubchabeb  (§|  126,  127*)-r- 
Possession— Rents  and  PBOFiTa— Impbote- 

MENTS. 

Where  a  vendor  of  land,  after  putting  his 
purchaser  into  possession,  was  unable  to  give 
a  marketable  titie,  and  thus  obtain  specific 
performance,  the  purchaser,  upon  exercising 
his  privilege  of  rejecting  the  titie.  is  charge- 
able with  the  rents  and  profits  of  tne  land  dur- 
ing the  time  in  which  he  was  in  possession  and 
for  any  waste  conmiitted,  but  is  entitled  to 
credit  for  improvements. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  ^,  230,  281,  232; 
Dec  Dig.  tt  126,  127.*] 

18w   GOSTS     (I     12*)— ImP08ITION*-DIJ9CBETION 

OF  Goubt. 

The  imposition  of  costs  is  in  the  discretion 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Gosts. 
Gent  Dig.  §i  20,  22,  23 ;    Dec  Fig.  §  12.*] 

Appeal  from  Gircait  Gonrt,  Nelson  Gounty. 

Bill  by  Sallie  B.  Woods  and  another 
against  W.  O.  Goodloe  and  others.  From  the 
decree,  defendants  Goodloe  and  Mathews  ap- 
peaL    Affirmed. 

Goleman,  Easley  &  Goleman,  of  Lynchburg, 
for  appellants.  Gaskie  &  Gaskie  and  White- 
head &  Whitehead,  all  of  Lynchburg,  for  ap- 
pellees. 

HARRISON,  J.  On  June  6,  1909,  Sallie 
B.  Woods  and  Samuel  F.  Woods,  her  hus- 
band, entered  into  a  contract  with  W.  Q.  Good- 
loe, whereby  they  undertook  to  sell  him  a 
tract  of  land  in  Nelson  county,  containing 
165  acres,  at  the  price  of  $1,160.  Of  tbis 
sum  the  purchaser  paid  $25  In  cash,  under- 
took to  have  a  proper  deed  of  conveyance 
prepared,  took  possession  of  the  land,  and 
afterwards  transferred  the  benefits  of  the 
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contract  to  one  F.  L.  Mathews,  and  delivered 
to  Mm  the  possession.  Neither  Goodloe  nor 
Mathews  ever  paid  anything  on  the  purchase 
except  the  $25  mentioned,  and  on  the  18th  of 
August,  1910,  more  than  a  year  after  the 
contract  was  made,  Goodloe  wrote  to  Mrs. 
Woods,  the  vendor,  that  there  was  trouble 
about  the  title,  and  that  nothing  would  be 
paid  on  account  of  the  purchase  until  the 
title  was  cleared  up. 

To  the  following  April  rules  (1911)  the  ap- 
pellees filed  the  bill  in  this  case,  in  which 
they  set  out  the  facts  mentioned,  and  allege, 
among  other  things,  that  they  were  advised 
that  the  land  in  question  belonged  equally 
to  the  appellee  Sallie  E.  Woods  and  her  two 
children,  that,  if  this  was  true,  the  parties 
were  powerless  to  convey  the  interest  of  the 
children,  and  that  it  would  be  inequitable  to 
allow  the  appellants  to  retain  the  land  and 
refuse  to  pay  any  part  of  the  purchase  mon- 
ey. The  prayer  of  the  bill  was  that  the  con- 
tract might  be  specifically  executed,  if  the 
purchasers  were  willing  or  could  be  required 
to  take  such  title  as  Woods  and  wife  could 
give,  or  that  the  contract  be  rescinded,  and 
complainants  restored  to  the  possession  of 
the  land,  and  that  the  defendants  be  required 
to  account  for  a  fair  and  reasonable  rent 
during  the  time  it  had  been  in  their  posses- 
sion. 

W.  G.  Goodloe,  F.  L.  Mathews,  and  the  two 
children  of  Sallie  E.  Woods  were  made  par- 
ties defendant  to  this  bill,  with  leave  to  an- 
swer; affirmation  to  such  answers  being 
waived. 

Percy  L.  Woods,  one  of  the  children  of  Sal- 
lie E.  Woods  (an  adult),  answered  the  bill, 
risserting  his  rights  in  the  land,  insisting 
chat  he  has  done  nothing  to  impair  such 
rights,  and  objecting  to  any  action  that 
would  interfere  with  his  ownership,  or  any 
right  be  may  have  in  the  land.  Ruth  Woods, 
the  other  of  the  two  children,  is  an  infant, 
and  answered  by  guardian  ad  litem,  asking 
that  her  rights  be  protected. 

The  defendants  Goodloe  and  Mathews  file 
separate  answers,  in  which  each  of  them  de- 
nies that  the  two  children  of  Sallie  E.  Woods 
have  any  interest  in  the  land,  and  insist  that 
Samuel  F.  Woods  and  wife  should  be  require 
ed  to  specifically  execute  their  contract  by 
making  a  clear  title  thereto. 

The  circuit  court  held  that  the  children 
of  Sallie  E.  Woods  were  jointly  interested 
with  her  in  the  land,  that  the  title  was  not 
such  as  the  purchasers  should  be  required 
to  take,  and  allowed  them  to  elect  whether 
they  would  take  such  title  as  their  vendors 
could  give,  and,  if  not,  that  the  parties  should 
be  restored  to  their  former  rights.  The  pur- 
chasers declining  to  accept  such  title  as  they 
were  held  to  be  entitled  to  under  their  con- 
tract, the  court  directed  that  the  possession 
of  the  land  should  be  restored  to  Sallie  E. 
Woods  and  her  two  children,  and  referred 
the  cause  to  a  commissioner  to  take  an  ac- 


count of  rents,  improvements,  etc.  From  this 
decree,  the  defendants  Goodloe  and  Mathews 
have  taken  this  appeal. 

Whether  or  not  the  decree  complained  of 
is  right  depends  upon  the  correctness  of  its 
conclusion  that  the  diildren  of  Sallie  E. 
Woods  have  a  vested  interest  jointly  with 
her  in  the  land  in  controversy.  The  record 
shows  that  in  1869  James  Woods,  of  Nelson 
county,  died,  leaving  a  will,  by  the  fifth 
clause  of  which  he  devised  certain  lands  to 
ten  persons,  of  whom  Samuel  F.  Woods  was 
one,  during  their  respective  lives,  and  to  be 
disposed  of  by  them  at  their  deaths  as  they 
might  think  proper,  and  provided  for  a  divi- 
sion of  the  lands  between  the  parties.  A  di- 
vision of  these  lands  was  had;  the  tract 
involved  in  this  controversy  being  assigned 
to  Samuel  F.  Woods.  Soon  after  the  death 
of  James  Woods  a  chancery  suit  was  brought 
in  the  circuit  court  of  Nelson  county  to  ad- 
minister his  estate,  to  which  all  of  his  devi- 
sees were  made  parties.  In  this  proceeding 
the  will  of  the  deceased  had  to  be,  and  was, 
construed  by  decree  therein  of  September, 
1871;  the  court  holding  that  the  parties  men- 
tioned in  the  fifth  clause  of  the  will  took  a 
joint  estate  for  life  in  the  lands,  moneys,  etc., 
left  them  by  that  clause,  with  power  of  ap- 
pointment, either  by  deed  or  will,  to  take 
effect  at  their  death.  So  that  the  proper 
court,  with  all  proper  parties  before  it,  more 
than  40  years  ago,  adjudicated  and  deter- 
mined that  Samuel  F.  Woods  took  a  life  es- 
tate in  the  land  now  in  controversy,  with  a 
power  of  appointment  to  take  effect  at  his 
death,  and  that  this  power  might  be  exer- 
cised either  by  deed  or  will.  No  appeal  was 
ever  taken  from  that  decree. 

By  contract  dated  June  6,  1886,  Samuel 
F.  Woods  agreed  to  convey  bis  entire  inter- 
est in  the  estate  of  James  Woods,  deceased, 
to  Sallie  E.  Canady  upon  the  consummation 
of  her  marriage  with  him.  One  week  after 
this  contract  was  made,  by  deed  dated  June 
12,  1886,  Samuel  F.  Woods,  after  reciting 
the  contract  and  the  consummation  of  the 
marriage,  in  consideration  thereof,  conveyed 
to  I.  A.  Paul,  trustee,  the  tract  of  land  in 
question,  upon  trust  for  the  use  and  benefit 
of  his  wife,  Sallie  E.  Woods,  and  all  children 
hereafter  to  be  born  of  her  by  the  grantor, 
providing  that  in  the  event  of  her  death 
without  issue  the  property  should  revert  to 
the  grantor. 

[1]  It  is  not  controverted  that  Samuel  F. 
Woods  took  a  life  estate  In  the  land  assigned 
to  him  under  the  will  of  James  Woods,  de- 
ceased, with  a  power  of  appointment  as  to 
the  remainder;  but  the  appellants  contend 
that,  whilst  the  deed  to  Paul,  trustee,  made 
in  pursuance  of  the  marriage  contract, 
conveyed  the  life  estate,  it  was  unauthorized 
as  to  the  remainder,  because  the  power  of  ap- 
pointment could  only  be  exercised  by  will. 

The  will  of  James  Woods  prescribes  no 
method  by  which  the  power  is  to  be  exercised. 
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Dor  Is  there  anything  to  Indicate  that  the 
testator  Intended  that  any  particular  method 
should  be  adopted,  unless  the  language  ''to 
be  disposed  of  by  them  at  their  deaths  as 
they  may  think  proper"  can  be  construed  as 
an  intimation  that  the  power  is  to  be  ezerds^ 
ed  by  will.  In  onr  opinion  that  expression  is 
not  sufficient  to  Umit  the  exercise  of  the  pow- 
er to  a  will. 

Id  22  Am.  &  Eng.  Bncy.  Law  (2d  Ed.)  pp. 
1107, 1108,  the  rule,  supported  by  authorities, 
IS  laid  down  as  follows:  "No  special  mode  is 
necessary  for  executing  a  power,  unless  there 
is  a  provision  in  regard  thereto  in  the  in- 
strument creating  the  power.  In  the  absence 
of  such  provisions  the  power  may  be  executed 
by  deed,  will,  or  other  simple  writing,  suffi- 
cient as  regards  the  subject-matter.  Thus, 
where  a  general  power  of  disposition  over 
the  reversion  is  given  to  the  life  tenant  of 
real  estate,  it  may  be  exercised  by  a  deed  ex- 
ecuted and  delivered  during  his  lifetime.*' 

In  31  Gyc.  p.  1115,  it  is  said:  "As  a  gener- 
al rule  a  power  must  be  executed  in  strict  ac- 
cordance with  its  terms ;  but,  where  no  mode 
is  prescribed,  or  where  the  manner  of  execu- 
tion is  left  to  the  discretion  of  the  donee,  he 
may  execute  it  in  any  manner  which  will 
legally  effectuate  the  intention  of  the  donor.*' 
In  support  of  this  text  the  author  cites 
Knight  V.  Yarborough,  4  Rand.  (25  Va.)  566, 
and  Cowles  v.  Brown,  4  Call  (8  Va.)  477. 

In  the  case  last  dted  the  testatrix  devised 
certain  slaves  to  her  husband  for  life,  with 
power  at  his  death  to  divide  them  among  the 
children  of  Thos.  and  John  Cowles.  The  hus- 
band made  the  appointments,  and  disposed  of 
the  slaves,  or  some  of  them,  in  his  lifetime, 
and  this  exercise  of  his  power  was  sustained. 

[2]  The  authorities  seem  to  fully  sustain 
the  method  of  exercising  the  power  reposed 
in  him  by  the  will  of  James  Woods,  which 
was  adopted  in  the  case  at  bar  by  Samuel  F. 
Woods.  It  was,  however,  unnecessary  to  con- 
sider that  question  for  the  law  of  this  case 
on  tliat  subject  was  clearly  settled  by  the  de- 
cree of  September,  1871,  already  mentioned, 
in  the  case  of  Woods  v.  Woods,  which  decided 
that  Samuel  F.  Woods  took,  under  the  will 
of  James  Woods,  deceased,  an  estate  for  life, 
with  power  of  appointment  either  by  deed  or 
will,  to  take  effect  at  his  death.  That  decree 
settled  the  question,  and  left  no  longer  any 
doubt  as  to  the  interest  of  Samuel  F.  Woods 
in,  or  his  power  over,  the  land  in  controversy. 
The  validity  of  that  adjudication  has  never 
been  questioned  until  assailed  in  this  collat- 
eral proceeding  42  years  after  the  decree  was 
rendered. 

[3]  Appellants  further  say  that  by  the 
terms  of  the  marriage  contract  Samuel  F. 
Woods  bound  himself  to  convey  to  his  contem- 
plated wife  his  entire  interest  in  the  estate 
of  James  Woods,  and  insist  that  he  did  not 
do  80.  We  fail  to  appreciate  the  pertinency 
of  this  contention  in  the  case  before  ns.  If 
Samuel  F.  Woods  violated  liis  contract  with 


his  wife,  she  oould  call  him  to  account  there- 
for; but  it  would  constitute  no  ground  for 
compelling  him  to  exercise  his  power  of  aih 
pointment  in  favor  of  the  appellants,  or  ei- 
ther of  them.  Samuel  F.  Woods  had  no  in- 
terest in  the  land  except  a  life  estate.  He 
conveyed  that  life  estate  by  the  deed  to  Paul, 
trustee,  and  the  only  complaint  that  can  be 
made  is  that  he  conveyed  It  to  a  trustee  for 
his  wife  and  the  children  of  their  marriage 
rather  than  to  her  alone.  In  this  the  wife 
acquiesced,  and  has  not  only  been  claiming 
under  the  deed  ever  since  it  was  executed,  26 
years  ago,  but  has  defended  it  when  assailed, 
and  had  its  validity  judicially  determined. 

[4]  Appellants  contend  that,  if  the  deed  to 
Paul,  trustee,  for  the  benefit  of  Sallie  E. 
Woods  and  her  children  is  valid,  under  its 
terms  the  children  have  no  interest  in  the 
property,  and  the  mother  takes  the  fee  sim- 
ple. In  support  of  this  proposition  appel- 
lants refer  to  the  line  of  cases  of  which  Wal- 
lace V.  Dold,  3  Leigh  (30  Va.)  258,  was  the 
first 

The  law  is  settled  that  a  gift  to  a  wife  and 
children,  without  more,  vests  a  joint  estate 
in  the  wife  and  children  in  equal  portions. 
The  language  'to  the  mother  and  her  chil- 
dren," standing  alone,  is  not  sufficient  to 
create  a  fee  simple  in  the  mother.  The  moth- 
er is  given  a  fee  simple  only  when  it  appears 
from  the  context,  or  the  whole  instrument 
taken  together,  that  such  was  the  intention  of 
the  testator.  Fltzpatrick  v.  Fitzpatrick,  1(X) 
Va.  552,  42  S.  B.  306,  93  Am.  St  Rep.  976. 
This  rule  is  as  applicable  in  the  case  |of  a 
gift  by  deed  to  a  mother  and  her  children  as 
it  is  to  such  a  gift  by  will. 

The  language  of  the  deed  bearing  upon  this 
question  is  as  follows:  "Nevertheless,  upon 
trust  for  the  use  and  benefit  of  the  said  Sal- 
Ue  E.  Canady,  who  is  now  Sallie  BX  Woods, 
the  wife  of  Samuel  F.  Woods,  and  ^11  chil- 
dren hereafter  to  be  born  of  the  said  Sallie 
B.  Woods  by  her  said  husband,  Samuel  F. 
Woods  and  should  the  said  Sallie  K  Woods 
die  without  issue,  then  and  in  that  event  the 
said  property  hereby  conveyed  shall  revert 
to  the  said  Samuel  F.  Woods." 

We  find  nothing  in  this  language  to  in- 
dicate a  purpose  to  give  Sallie  B.  Woods  the 
entire  fee  in  the  property  conveyed.  On  the 
contrary,  the  reverse  quite  clearly  appears; 
it  being  expressly  provided  that  it  should 
go  to  her  and  her  <±ildren,  and,  if  she  had 
no  children,  it  should,  at  her  death,  go 
back  to  the  said  Samuel  F.  Woods. 

[5]  It  appears  from  the  record  that  dur- 
ing the  progress  of  the  old  suit  of  Woods  v. 
Woods,  which  was  brought  for  the  purpose 
of  settling  the  estate  of  James  Woods,  de- 
ceased, it  was  found  necessary  to  lUve  re- 
course to  the  lands  devised  by  James  Woods, 
in  order  to  pay  the  debts  for  which  his  estate 
was  liable,  and  the  deed  from  Samuel  F. 
Woods  to  Paul,  trustee,  was  called  in  ques- 
tion.  The  court,  in  1891,  held  the  deed  to  b< 
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valid  and  binding  between  the  parties,  but 
void  as  to  the  creditors  of  James  Woods, 
deceased.  The  share  of  the  indebtedness  for 
which  the  land  in  controversy  was  held  liable 
was  fixed  at  $180»  and  a  sale  was  ordered 
and  made  to  satisfy  that  sum.  At  that  sale 
Sallle  E.  Woods  became  the  purchaser  of 
the  property  at  a  price  many  times  more 
than  sufficient  to  satisfy  the  $180.  This 
sum  of  $180  was  afterwards  paid  by  Sallle 
B.  Woods,  and  was  the  only  sum  paid  by  her 
on  account'  of  her  purchase.  Subsequently 
a  deed  conveying  the  land  to  Sallie  B.  Woods 
was  made  by  a  commissioner  of  the  court 
The  appellants  rely  upon  this  transaction  as 
placing  the  fee  simple  to  the  land  in  Sallle 
B.  Woods.  It  is  conceded  that  the  children 
of  Sallle  E.  Woods  were  not  before  the  court 
in  the  case  of  Woods  v.  Woods,  and  nothing 
is  better  settled  than  that  a  purchaser  at 
a  judicial  sale  takes  only  the  rights  or  in- 
terest of  the  parties  before  the  court,  and 
that  persons  not  before  the  court  are  not 
bound  in  any  way  by  the  proceeding. 

[6-8]  But  it  is  suggested  that  their  father, 
Samuel  F.  Woods,  was  before  the  court,  and 
represented  his  children.  At  the  time  the 
sale  referred  to  was  made  the  older  of  the 
two  children  of  Sallie  B.  Woods  was  an  In- 
tftnt  of  very  tender  years,  and  the  youngest 
was  not  bom.  These  children  clearly  took 
a  vested  interest  under  the  deed  to  Paul, 
trustee,  in  the  land  in  dispute.  The  doctrine 
of  representation  applies  only  to  contingent 
Interests,  and,  further,  in  order  to  represent 
parties  not  before  the  court,  the  party  before 
the  court  must  be  one  of  a  class  whose  in- 
terests are  identical  with  the  parties  to  be 
represented.  Baylor  v.  Dejamette,  13  Qmt 
(54  Va.)  153-1G6;  Faulkner  v.  Davis,  18 
Grat  (69  Va.)  684,  08  Am.  Dec.  608;  Har^ 
risen  v.  Wallton,  95  Va.  725,  30  S.  B.  372, 
41  L.  R  A.  703,  64  Am.  St  Rep.  830; 
Williamson  v.  Jones,  4S  W.  Va.  562,  27  S.  B 
411,  38  L.  R.  A.  694,  64  Am.  St  Rep.  891; 
Downey  v.  Seib,  185  N.  Y.  427,  78  N.  B  66, 
8  L.  R.  A.  (N.  S.)  77,  and  note,  113  Am.  St 
Rep.  926;  Detrick  v.  Mlgatt,  19  111.  146,  68 
Am.  Dec.  584. 

In  Harrison  v.  Wallton,  supra,  it  is  said: 
'*The  doctrine  of  virtual  representation  has 
been  introduced,  by  which  certain  parties 
before  the  court  are  regarded  as  represent- 
ing those  coming  after  with  contingent  in- 
terests"—citing  Baylor  v.  Dejamette,  supra. 

[I]  If,  however,  th.ese  children  had  both 
been  in  being,  and  had  been  parties  to  the 
suit,  the  sale  to  Sallle  E.  Woods  would  not 
have  deprived  them  of  their  interest  in  the 
land.  It  is  well  settled  that  a  co-owner  can- 
not purchase  an  outstanding  title  except  for 
the  common  benefit  The  purchase  made  by 
Sallie  B.  Woods  from  th^  commissioner,  for 
which  she  discharged  the  small  liability  up- 
on the  land  of  $180,  inured  to  the  benefit  of 
her  children,  who  were  co-owners  with  her- 
self, and  they  were  not  deprived  of  their 
rights  and  interests  by  the  deed  being  made 


to  their  mother  alone.  She  was  merely  pay- 
ing off  a  small  incumbrance  against  the 
lands  owQed  Jointly  by  herself  and  her  chil- 
dren, and  is  entitled  to  credit  for  such  pay- 
ment in  any  settlement  made  with  her  co- 
owners.  Forrer  v.  Forrer,  29  Grat  (70  Va.) 
134;  Buchanan  ▼.  King,  22  Grat  (63  Va.) 
414;  Pillow  V.  Southwest  Va.  Imp.  Co.,  92. 
Va.  144,  23  S.  B.  32,  53  Am.  St  Rep.  804; 
Va.  Coal,  etc.,  Co.  v.  Kelly,  93  Va.  332,  24  S. 
B.  1020. 

[10]  It  further  appears  that  in  1886,  prior 
to  the  marriage  of  Samuel  F.  Woods,  he  con- 
veyed the  property  in  controversy  to  a  trus- 
tee to  secure  a  debt  of  $186.25.  This  debt 
subsequently  became  the  property  of  Rachel 
Clampitt,  and  was  paid  off  by  Sallie  B. 
Woods  with  money  which  she  borrowed  from 
Virginia  Dickerson,  and  secured  to  her  by 
deed  of  trust  on  the  property.  The  property 
was  sold  to  satisfy  this  debt,  and  bought  by 
Virginia  Dickerson  for  the  amount  due  her. 
Virginia  Dickerson,  having  received  a  deed 
from  the  trustee,  subsequently  reconveyed 
the  land  to  Sallle  B.  Woods.  Whatever 
change  these  transactions  may  have  made 
in  the  title,  the  interests  of  the  children  in 
the  property  were  not  affected  thereby.  Sal- 
lie B.  Woods  had  no  power  to  convey  as 
security  for  the  Dickerson  debt  anything 
more  than  her  undivided  interest  in  the  prop- 
erty. A  deed  from  a  tenant  in  common  car- 
ries to  the  grantee  only  an  undivided  in- 
terest in  the  property,  no  matter  by  what 
description  the  property  is  conveyed.  Woods 
V.  Early,  95  Va.  807,  28  S.  B.  374;  Parker 
V.  Brast  45  W.  Va.  399,  82  S.  B.  269. 

When,  therefore,  the  property  was  recon- 
veyed to  Sallie  B.  Woods  by  Virginia  Dicker- 
son,  she  took  and  held  it  under  the  same 
terms  and  conditions  as  before  she  parted 
with  it.  Apart  from  this  view,  Virginia  Dick- 
erson was  a  party  to  the  suit  of  Woods  v. 
Woods,  and  had  constructive,  if  not  actual, 
notice  of  every  fact  therein  showing  the  in- 
terest of  the  children  in  the  land  and  the 
limited  interest  of  Sallie  B.  Woods  therein. 

[11, 1  J]  There  being  no  error  in  the  ruling 
that  the  children  of  Sallle  E.  Woods  had  a 
vested  interest  in  the  land,  the  circuit  court 
properly  held  that  the  appellants  could  not 
be  compelled  to  accept  a  defective  title,  and 
properly  gave  them  the  privilege  of  accept- 
ing or  not  as  they  chose,  such  title  as  their 
vendors  had.  The  appellants  having  declin- 
ed to  accept  the  unsatisfactory  title,  the 
court  properly  directed  the  property  to  be 
returned  to  the  parties  to  whom  it  belonged. 

As  already  stated,  the  appellants  were 
placed  in  possession  of  the  land  when  the 
contract  of  sale  was  executed.  The  circuit 
court  held  that  the  party  in  possession  of 
the  land  was  liable  to  the  owners  thereof 
for  a  reasonable  rent  during  the  period  of 
his  occupancy,  subject  to  a  credit  for  such 
part  of  the  purchase  money  as  was  paid,  leas 
the  value  of  any  permanent  improvements 
placed  on  the  land  by  the  appellanta»  and 
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referred  the  canse  to  a  cominissioner  to  take 
an  account  showing  what  balance  of  rent,  if 
any,  was  due  by  the  party  in  possession.  This 
action  of  the  court  is  assigned  as  error. 

[13]  As  to  the  matter  of  rent  due,  if  any, 
no  amount  has  been  ascertained  or  fixed. 
Whether  upon  the  coming  in  of  the  report 
ordered  it  will  be  held  that  the  parties  are 
entitled  to  any  decree  for  rent,  and,  if  so, 
whether  the  amount  will  be  sufficient  to  giye 
this  oonrt  Jurisdiction,  has  not  yet  developed. 
As  to  this  subject,  the  decree  appealed  from 
would  seem  to  be  interlocutory  merely ;  but, 
be  that  as  it  may,  it  is,  we  think,  settled 
that,,  where  real  estate  is  sold,  and  the  ven- 
dor cannot  give  a  good  title,  but  puts  the 
vendee  in  possession,  who  makes  improve- 
ments thereon,  if  an  accounting  is  taken,  the 
rents  and  profits  up  to  the  time  of  the  de- 
cree for  the  surrender  of  the  property  are  to 
offset  against  the  improvements.  The  ven- 
dee is  chargeable  with  reasonable  rents  and 
profits,  and  with  any  waste  committed  by 
him.  Hoover  v.  Calhoun,  16  Grat  (57  Va.) 
100;  Walker  v.  Beauchler,  27  Grat  (68  Va.) 
611.  That  the  costs  are  in  the  discretion  of 
the  court  cannot  be  questioned,  and  its  ac^ 
tion  will  not  be  reversed,  except  upon  a 
clear  showine  of  abuse.  Dillard  v.  Dillard, 
77  Va.  820.  There  is  nothing  in  the  case  at 
bar  to  show  any  abuse  of  the  court's  discre- 
tion, or  any  reason  for  disturbing  its  award 
of  costs  against  the  appellants. 

Upon  the  whole  case,  we  find  no  error  in 
the  decree  appealed  from,  and  it  is  afiirmed. 

Affirmed* 


(U5  Va.  571) 

JACX>BS  V.  WARTHEN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

.20,  1013.) 

1.  Balks  (|  359*)— Aotions— Bvidengb— Suf- 
ficisnct. 

In  an  action  for  the  purchase  price  of 
horses,  where  defendant  pleaded  a  breach  of 
warranty,  evidence  held  safficient  to  support  the 
judgment  for  plaintiff. 

pSd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  IS  511,  1056-1059;    Dec.  Dig.  t  359.*] 

2.  Appeal  and  Ebbob  (§  690*)  —  Record  — 
Questions  Pbesented— Admission  of  Evi- 
dence. 

A  bill  of  exceptions  to  the  ruling  of  the 
court  on  the  admissibility  of  evidence  is  not 
saffident,  although  it  gives  the  questions  asked 
the  vdtness  and  his  answers  thereto,  unless  it 
contains  sufficient  of  the  preceding  evidence  to 
give  the  appellate  court  a  clear  apprehension 
of  the  propriety  of  the  ruling. 

[Sd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2897-2899,  2901^-2904, 
2906,  2908;   Dec.  Dig.  f  690.*] 

S.  Appeai,  and  Ebbob  (§«  970,  971*)-^Tbial 
g  e2»)--WiTNES8E8  (§  262*)— Conduct  of 
Trial— Rebuttal  Testimony. 

The  trial  court  has  a  wide  discretion  in 
the  matter  of  recalling  witnesses,  and  its  al- 
lowance of   the   introduction   of  testimony   on 


rebuttal  will  not  be  disturbed  In  the  absence 
of  a  palpable  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    Cent   Dig. 


Dig.  §§  797,  899,  904,  1165 ;   Dec.  Dig.  §  262.*] 


4.  Appeal  and  Ebbob  (§   1067*)  — Instbuc- 
TioNS— Habmless  Ebbob. 

Where  the  instructions  given  fully  and 
fairly  submitted  all  the  issues  to  the  jury,  and 
the  evidence  was  such  that  no  other  verdict 
than  that  for  plaintiff  could  have  been  prop- 
erly found,  the  refusal  of  defendant's  instruc- 
tions must  be  considered  harmless. 

[Ed.  Note.— For  other  cas.es,  see  Appeal  and 
Error,  Cent.  Dig.  §  4229;  Dec  Dig.  f  1067.»] 

Error  to  Circuit  Court,  Clarke  County. 

Action  by  A  L.  Warthen  against  B.  B. 
Jacobs.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Instructions  given  were  as  follows: 

"(1)  The  court  instructs  the  Jury  that, 
while  the  burden  of  proof  is  upon  the  plain- 
tiff,  Warthen,  to  show  that  he  sold  the  three 
horses  to  Jacobs,  yet  the  burden  of  proof  is 
upon  Jacobs  to  establish  that  the  horses  came 
into  his  possession  in  some  way  other  than 
by  bargain  and  sale. 

"(2)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  Warthen 
offered  to  sell  to  Jacobs  the  Pendennis  mare, 
the  Black  Cock  horse,  and  the  Semper  Ego 
horse  at  the  price  of  $1,050,  and  that  said 
offer  was  accepted  by  Jacobs,  and  nothing  re- 
mained to  be  done  by  Warthen  to  complete 
the  contract,  then  title  passed  from  Warthen 
to  Jacobs  as  soon  as  the  said  offer  was  ac- 
cepted. 

*'(3)  The  court  further  instructs  the  jury, 
if  they  believe  from  the  evidence  that  there 
was  a  sale  of  the  three  horses  by  Warthen  to 
Jacobs,  then,  in  considering  whether  the  said 
horses  or  any  of  them  were  unsound,  the 
jury  are  confined  to  the  condition  in  which 
the  said  liorses  were  at  the  time  the  said 
sale  was  consummated  and  title  passed;  the 
court  telling  the  jury  that  it  is  immaterial 
whether  the  horses  or  any  one  of  them  were 
injured  or  in  a  crippled  condition  after  title 
passed  to  Jacobs,  provided  they  were  unin- 
jured and  sound  when  title  did  pass. 

*'(4)  The  court  instructs  the  Jury  that  in 
aU  sales  of  personal  property  the  doctrine  of 
'caveat  emptor,'  or  let  the  buyer  beware,  ap- 
plies, except  when  there  has  been  a  warranty 
or  deception  or  some  fraud,  or  a  deception 
upon  the  part  of  the  seller,  misleading  the 
buyer  to  his  injury,  and  upon  which  the 
buyer  relied. 

"(5)  The  court  Instructs  the  Jury  that,  al- 
though they  may  believe  from  the  evidence 
that  the  defendant  purchased  the  horses  at 
an  agreed  price  to  be  paid  for  when  sold, 
yet,  as  a  matter  of  law,  the  time  of  payment 
in  such  a  case  would  be  a  reasonable  time 
after  the  delivery  of  said  horses  to  the  de- 
fendant    The  court  also  instructs  the  jury 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexe» 
80  S.E.-8 


lU 


80  SOUTHEASTERN  REPORTER 


(Va. 


that,  if  the  defendant  relies  upon  the  repre- 
sentation of  the  plaintiff  which  he  alleges  to 
be  untrue,  the  burden  of  the  proof  Is  upon 
the  defendant  to  establish  that  the  plaintiff 
made  the  representations,  that  the  same  were 
false,  and  that  the  defendant  relied  upon 
them,  and  was  Injured  by  reason  of  their 
falsity;  the  court  telling  the  Jury  that  to 
bear  this  burden  the  defendant  must  do  so 
by  preponderance  of  affirmative  testimony. 

"(6)  The  court  instructs  the  jury  that,  al- 
though they  may  believe  from  the  evidence 
that  the  Semper  Ego  horse  is  now  crippled, 
and  was  crippled'  when  he  arrived  at  Jacob's 
place,  yet,  if  they  believe  that  the  said  horse 
was  sold  to  Jacobs,  then  Warthen  cannot  be 
.held  responsible  for  any  Injury  which  may 
have  occurred  after  said  sale  was  consum- 
mated and  title  passed ;  the  court  telling  the 
Jury  that  this  is  true  even  though  they  should 
believe  from  the  evidence  that  Warthen  war^ 
ranted  his  soundness. 

"(7)  The  court  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  there 
was  a  sale  by  Warthen  to  Jacobs,  and  that 
at  the  time  of  the  sale  the  Semper  Ego  horse 
was  apparently  sound,  it  matters  not  what 
the  condition  of  the  horse  was  on  the  road, 
or  when  he  arrived  at  Jacob's  place,  unless 
they  believe  from  the  evidence  that  Warthen 
expressly  warranted  his  soundness,  or  knew 
that  he  was  unsound,  or  had  any  knowledge 
of  his  being  unsound;  the  court  telling  the 
jury  that  the  burden  of  the  proof  is  upon 
Jacobs  to  establish  such  a  warranty  or  knowl- 
edge on  the  part  of  Warthen  by  a  preponder- 
ance of  affirmative  testimony. 

"(8)  The  court  instructs  the  Jury  that,  if 
a  seller  warrants  the  property  sold,  and 
there  is  a  breach  of  the  warranty,  the  pur- 
chaser has  the  election  between  two  reme- 
dies. First,  he  may  rescind  the  contract, 
if  within  a  reasonable  time  he  notifies  the 
seller  of  his  intention  so  to  do,  and  offers  to 
restore  the  property.  In  such  case  the  con- 
tract is  terminated,  and  the  rights  of  the 
party  revert  as  if  no  contract  had  ever  ex- 
isted between  them.  The  property  belongs  to 
the  seller,  and  the  purchaser  is  not  liable  for 
the  purchase  price,  and  may  recover  any 
reasonable  expenses  to  which  he  may  have 
been  exposed.  But,  in  order  to  entitle  the  pur- 
chaser to  this  remedy,  he  must,  after  the  dis- 
covery of  the  breach,  act  with  reasonable 
promptness  in  notifying  the  seller  and  mak- 
ing offer  to  restore  the  property.  If  he  un- 
reasonably delays  or  does  any  act  in  recogni- 
tion of  the  contract  after  knowledge  of  the 
breach,  he  is  concluded  by  the  election  he  has 
made,  and  must  take  the  property.  Nor  is  he 
permitted  to  rescind  the  contract  in  part,  en- 
forcing it  so  far  as  it  is  favorable  to  him, 
and  reject  so  far  as  it  is  unfavorable  to  him. 
He  must  rescind  as  a  whole,  or  accept  as  a 
whole.  He  has  also  but  one  election.  Hav- 
ing elected  to  stand  on  the  contract,  he  cannot 
afterwards  reject  it    Secondly,  he  may  ac- 


]  cept  the  goods,  and  abide  by  the  contract, 
and  rely  upon  his  damages  for  the  breach  of 
the  warranty,  in  which  case  the  property  is 
the  property  of  the  purchaser;  but  he  is  en- 
titled to  set  off  against  the  purchase  price 
such  damages  as  he  may  be  entitled  by  rea- 
son of  the  breach  of  the  warranty.  The 
measure  of  damages  in  such  a  case  is  the  dif- 
ference between  the  value  of  the  property  as 
warranted  and  the  value  of  the  property  as 
It  actually  was  at  the  time  of  the  sale. 

"(9)  If  the  Jury  believe  from  the  evidence 
that  there  was  no  sale,  but  that  the  prop- 
erty was  delivered  to  the  defendant  to  be 
sold  at  an  agreed  price  upon  a  warranty  that 
the  property  was  sound,  and  the  property 
was  unsalable  because  the  iHroperty  was  not 
as  warranted,  then  it  was  the  duty  of  the 
defendant  to  notify  the  plaintiff  of  the  breach 
of  the  warranty,  and  offer  to  return  the 
property  to  him,  and  he  can  recover  no  dam- 
ages until  his  offer  to  return  has  been  made 
to  the  plaintiff.  His  damages  In  such  case 
would  be  any  expense  to  which  he  may  hare 
been  exposed  for  the  keep  of  the  property 
after  he  has  offered  to  return  the  same,  less 
any  profit  he  may  have  made  out  of  the 
contract.  The  Jury  are  instructed  that  the 
defendant  should  be  entitled  to  set  off  the 
$25  due  by  the  plaintiff  to  him,  if  they  be- 
lieve that  plaintiff  owes  him  that  sum." 

At  the  request  of  defendant  the  court 
gave  the  following  instruction: 

*'(1)  The  court  instructs  the  Jury  that  to 
constitute  a  warranty  no  particular  form  of 
expression  is  required;  an  apparent  inten- 
tion to  warrant  is  sufficient  It  is  enough  if 
the  words  used  import  an  engagement  on  the 
part  of  the  vendor  that  the  article  is  what  he 
represents  it  to  be.  Any  distinct  affirmation 
of  quality  made  by  the  vendor  at  the  time  of 
the  sale,  or  during  the  negotiations  that  led 
up  to  the  sale,  not  as  an  expression  of  opin- 
ion or  belief,  but  as  an  assurance  to  the  pur- 
chaser of  the  truth  to  the  fact  affirmed,  and 
an  inducement  to  him  to  make  the  purchase, 
is,  if  accordingly  received,  and  relied  on,  and 
acted  upon  by  the  purchaser,  an  express  war* 
ranty." 

Marshall  McCormlck  and  F.  B.  Whiting, 
both  of  Berry vlUe,  for  plaintiff  in  error. 
Downing  &  Weaver,  of  Front  Royal,  for  de- 
fendant in  error. 

CARDWEaJL,  J.  This  action  is  brought  by 
A.  L.  Warthen,  upon  notice  under  the  stat- 
ute, to  recover  of  the  defendant  E.  B.  Jacobs 
the  sum  of  $1,050,  the  purchase  price  of 
three  horses,  named  Semper  £3go,  Black  Cock, 
and  Pendennls,  which  were  delivered  to  the 
defendant  at  the  plaintiff's  stables  on  April 
1,  1911.  The  defendant,  at  the  calling  of  the 
case  for  trial,  filed  the  plea  of  the  general 
issue  in  assumpsit  and  two  special  pleas, 
under  oath,  setting  forth  his  defense  (1)  that 
he  had  never  bought  the  horses,  and  (2)  that 
he  took  them  to  sell  for  the  plaintiff,  and 
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bad  incurred  expenses  In  the  care  and  keep 
of  them  In  the  sum  of  $564,  for  which  amount 
he  was  entitled  to  a  judgment  against  the 
plalntiflP,  and  aUeging  that  the  plaintiflP  had 
warranted  the  horses  to  be  sound  and  high 
class. 

The  theory  of  the  plaintiff  Is  (1)  that  he 
sold  to  the  defendant  the  three  horses  at  the 
agreed  price  of  $1,050,  without  a  warranty, 
and  (2)  that,  although  he  did  not  warrant 
the  horses  to  be  sound,  yet,  as  a  matter  of 
fact,  they  were  sound  when  delivered  to  the 
defendant 

Upon  the  issue  joined  and  the  evidence  In- 
troduced by  the  respective  parties,  the  jury 
rendered  a  verdict  In  favor  of  the  plaintiff, 
assessing  his  damages  at  $1,025,  for  which 
amount  and  Interest  thereon  from  the  date 
of  the  verdict  the  court  entered  Its  judgment, 
to  which  this  writ  of  error  was  awarded. 

It  appears  ftom  the  evidence  that  on  March 
90, 1911,  the  defendant,  who  resides  In  Clarke 
comity,  Ya.,  and  who  was  engaged  In  the 
buying  and  selling  of  horses,  came  to  Front 
fioyal,  Warren  county,  and  looked  over  the 
stables  of  the  plaintiff.    After  doing  so,  he 
informed  the  plaintlflF  that  he  had  a  customer 
in  New  York  who  would  probably  be  pleased 
with  the  horse  Pendennis,  and  that  he  might 
also  handle  the  Black  Cock  horse;   but  that 
he  would  be  especially  pleased  to  purchase 
Semper  Ego,  since  he  liked  this  animal  bet- 
ter than  any  of  the  other  horses  which  the 
plaintiff  owned.     Plaintiff  Informed  defend- 
ant that  Semper  Ego  was  not  for  sale;   that 
^e  had  purchased  him  for  his  own  use;  but 
that  he  would  be  glad  to  dispose  of  any  of 
the  other  horses  which  he  then  had  In  his 
stables.     During  the  afternoon  of  the  day 
of  defendant's  visit  to  plaintiffs  stable  he 
asked  permission  to  ride  Semper  E^o  to  the 
horse  show  grounds,  a  distance  of  about  one 
ndle  from  Front  Royal,  which  was  granted, 
and  at  the  same  time  he  took  with  him  the 
horse   Black  Cock.     The  defendant,  accom- 
panied by  a  son  of  the  plaintiff,  and  one 
WlUlam  Smith,  went  to  the  show  grounds,  and 
attempted  to  jump  Semper  Ego.    The  horse, 
being  green,  never  having  been  trained  or 
schooled,  refused  to  jump;   but  this  did  not 
seem   to  lessen  defendant's  admiration  for 
the  animal,  he  making  the  remark,  In  the 
presence  of  young  Warthen  and  Smith,  that 
he  "had  a  boy  who  could  break  him.  If  there 
was  any  break  In  him."     Defendant  rode 
Semper  Ego  back  to  plaintiffs  stables,  and 
left  on  the  evening  train  for  his  home,  the 
plalntlflf.not  being  then  at  home,  and  hence 
had   no  further  conversation  with  plaintiff 
since  his  refusal  to  sell  or  price  the  horse 
Semper  Ego.     Upon  defendant's  arrival  at 
his  home,  he  called  plaintiff  over  the  phone, 
telling  him  that  Semper  Ego  had  "behaved 
very,  badly,"  but  that  nevertheless  he  liked 
him,  and  again  insisted  upon  plaintiff  selling 
Mm.     tPlalntlff,  however,  again   refused  to 
entertain  any  proposition  of  sale,  again  giv- 
ing as  his  reason  that  the  horse  was  of  a  I 


type  that  he  liked,  and  that  he  had  de- 
termined to  keep  him  for  his  own  riding. 
On  the  following  morning  defendant  wrote 
plaintiff  as  follows: 

••March  31,  1911. 
**Dear  Mr.  Warthen: 

'*The  girl  to  buy  your  Pendennis  mare  a^' 
rives  Tuesday  night,  the  4th,  and  if  the  mar% 
goes  anything  like  right  she  wUl  buy  her. 
I  wrote  the  man  who  was  to  come  Sunday 
to  put  it  off  until  he  heard  from  me.  I 
think  he  would  buy  your  Black  Cock  or  Mit- 
chell horse.  Also  have  a  party  who  wants  a 
hack  for  himself  and  one  for  his  wife.  I 
would  like  very  much  Indeed  to  have  your 
Semper  Elgo,  and  will  run  up  to  see  you 
almost  any  time  you  have  time  to  have  an 
hour  of  heart  to  heart  talk. 

•*Oon't  fall  me  on  the  Pendennis  mare,  as 
I  will  be  in  a  real  hole  if  I  don't  get  her. 

"Sincerely,  Edward. 

"Win  send  for  Pendennis  mare  Monday.'* 

About  the  middle  of  the  day  that  thl« 
letter  was  written  defendant  again  called 
plaintiff  over  the  phone  to  inquire  if  he  had 
received  the  letter.  Plaintiff  replied  that  he 
had  received  it,  and  that,  rather  than  send 
the  Pendennis  mare  alone,  he  would  sell  de- 
fendant the  three  horses.  Black  Cock,  Pen- 
dennis, and  Semper  Ego,  for  $1,100.  De- 
fendant replied  that  he  did  not  have  the 
money  at  that  time,  and  plaintiff  then  said 
that  he  did  not  care  for  the  money  at  that 
time,  and,  if  he  (defendant)  would  take  the 
three  horses  at  $1,100,  he  could  pay  for 
them  ''as  he  got  it  out  of  the  horses,"  where- 
upon, defendant  offered  $1,000  for  the  three 
horses,  and  they  finally  "split  the  difference,'* 
fixing  the  price  at  $1,050;  defendant  agree- 
ing to  send  his  men  for  them  on  the  follow- 
ing morning,  April  1,  1911.  On  April  1st 
defendant  sent  two  negroes  for  the  horses, 
who  arrived  at  plaintiff's  stables  after  he 
had  left  for  Baltimore,  and  the  horses  were 
turned  over  to  them  by  William  Smith  in 
the  presence  of  five  other  disinterested  per- 
sons, one  of  them  a  veterinarian,  all  of 
whom  have  testified  in  this  case  that  the 
horses  were  sound  and  uninjured  when  they 
departed  for  defendant's  home. 

Plaintiff  heard  nothing  whatever  from  the 
defendant  or  the  horses  until  the  lapse  of 
three  weeks,  when,  on  April  2l6t,  defend- 
ant wrote  him  as  follows: 

"Dear  Mr.  Warthen: 

"I  have  been  trying  to  get  you  over  the 
phone  for  the  past  three  days;  but  my  phone 
has  been  out  of  order.  I  want  you  to  come 
here  to  see  the  Semper  Ego  horse.  My  boy 
was  all  day  getting  him  here,  as  he  stag- 
gered, and  had  to  be  led  down  some  of  the  , 
hills.  He  is  better  than  he  was;  but  when  I 
brought  him  out  yesterday  to  show  to  Twlgg 
I  had  to  have  a  man  on  each  side  of  the  door 
to  keep  him  from  hitting  his  hips.  Neither 
Twlgg  nor  the  Captain  noticed  it,  so  I  had 
him  put  back  as  quick  as  I  could,  and  ^Id 
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them  he  was  too  green  yet  for  what  Twigg 
wanted.  I  hare  phoned  Humphrey  and 
Cameron  to  come  here  today. 

"Sincerely,  Edward  B.  Jacobs.'* 

It  Is  readily  to  be  observed  that  defendant 
admits  that  he  was  able  to  phone  for  veterl- 
naries,  but  why,  at  the  same  time,  he  was 
unable  to  phone  the  plaintiff  he  does  not 
explain,  nor  does  he  explain  why  his  efforts 
to  phone  plaintiff  were  confined  to  the  "past 
three  days,"  when  the  horses  had  been  In  his 
possession  for  the  past  three  weeks;  hence 
it  was  but  natural  for  the  plaintiff  to  be^ 
lieve,  as  he  claims  he  did,  that  defendant  or 
his  employes,  while  attempting  to  school  and 
jump  the  horse  Semper  Ego,  injured  him,  and 
having  every  reason  to  conclude  that,  if,  as 
defendant  stated,  the  horse  was  injured 
when  he  arrived'  at  defendant's  home,  he 
would  not  have  waited  three  weeks  before 
making  complaint,  and  paid  no  attention  to 
the  letter.  The  impressions  of  plaintiff,  as 
was  to  be  expected,  were  strengthened  when, 
on  May  4th,  defendant  sent  him  a  certificate 
from  the  veterinary  to  the  effect  that  the 
horse  was  "suffering  from  a  severe  etrain 
over  the  loins  which  gives  him  a  tottering 
gait" 

Having  heard  nothing  from  defendant, 
plaintiff,  on  May  8th,  wrote  him  as  follows: 

"Dear  Edward: 

"I  hope  the  Semper  Ego  has  gotten  O.  K. 
I  did  not  go  into  the  matter  with  you  as  I 
knew  the  horse  was  absolutely  sound  when 
he  left  my  stable,  and  that  I  would  have  no 
trouble  establishing  that  fact  Indeed,  1 
think  he  was  hurt  after  reaching  'Rosslyn'; 
but,  as  I  had  no  doubt  that  he  would  soon 
come  around,  I  thought  it  useless  to  go  into 
that  My  understanding  of  the  deal  was  that 
you  were  to  pay  me  $1,050  for  the  three 
horses  as  they  were  sold.  Of  course,  I  did 
not  understand  that  I  was  to  assume  any  risk 
as  to  their  being  crippled  or  killed.  Had 
they  all  three  died  next  day,  I  should  have 
expected  the  $1,050.  I  have  always  thought 
you  fair,  and  still  think  so,  and  am  only 
writing  that  you  may  know  my  understand- 
ing. I  would  not  have  sold  them  to  any  one 
else  on  such  terms,  as  I  had  to  pay  cash  for 
them,  and  did  not  make  much  profit  on  the 
three.    Let  me  hear  from  you. 

"With  kind  regards  to  Mrs.  Jacobs,  I  am 
"Sincerely  yours,  Arthur  L.  Warthen. 

''Perkins  did  not  buy  a  horse  from  any 


»» 


one. 

In  this  letter,  as  will  be  noted,  plaintiff 
sets  forth  his  idea  of  the  contract,  and  re- 
minds defendant  that  he  would  not  have 
sold  the  horse  Semi)er  Ego  to  any  one  else 
on  the  same  terms.  Defendant,  in  his  reply 
ito  this  letter  on  June  7,  1911,  instead  of  de- 
nying a  sale  of  the  horses  to  him,  inclosed 
to  plaintiff  his  note  for  $450  for  the  Penden- 
nis  mare  and  the  Black  Ck>ck  horse,  saying, 
among  other  things:  'These  two  horses,  as 
you  know,  I  would  not  have  bought  except  to 


get  the  Semper  Ego.  They  came  here  In  the 
shape  I  saw  them,  and  I  accept  them.  The 
Semper  Ego  came  wabbling  and  stumbling." 
Notwithstanding  defendant  also  stated  in  the 
letter  just  mentioned  that  he  was  told  of 
Semper  Ego's  injuries  the  next  morning  aft- 
er he  got  him,  he  never  mentioned  the  sub- 
ject to  the  plaintiff  for  three  weeks  there- 
after, and  then  by  letter  of  AprU  21,  1911, 
copied  above,  said:  "M^  boy  was  all  day 
getting  him  here,  as  he  staggered,  and  had 
to  be  led  down  some  of  the  hills.  He  is  bet- 
ter than  he  was;  but  when  I  brought  him 
out  yesterday  to  show  to  Twigg  I  had  to  have 
a  man  on  each  side  of  the  door  to  keep  him 
from  hitting  his  hips.  Neither  Twigg  nor 
the  Captain  noticed  It,  so  I  had  him  put  back 
as  quick  as  I  could,  and  told  them  that  he 
was  yet  too  green  for  what  Twigg  wanted." 
To  the  letter  of  the  defendant  of  date  June 
7,  1911,  supra,  plaintiff  replied  on  June  9, 

1911,  declining  to  accept  the  note  inclosed  to 
him  by  defendant,  and  returned  the  eame  to 
him,  and  again  insisted  that  he  sold  the 
three  horses  to  the  defendant  for  $1,050;  that 
he  could  prove  by  others  who  saw  the  horses 
the  afternoon  before  they  started  to  defend- 
ant's home  that  the  horse  Semper  Ego  "was 
sound,  nimble,  and  nothing  the  matter"; 
that  he  could  prove  by  defendant's  neighbors 
that  the  horse  was  not  crippled  after  he  had 
gone  two  miles  of  the  journey  to  defendant's 
home;  and  that  defendant  never  mentioned 
to  plaintiff  or  to  his  (defendant's)  neighbors, 
or  to  any  of  plaintiff's  friends^  for  ten  days 
after  the  horse  was  received  at  defendant's 
home  any  trouble  with  the  horse.  ."The 
certificate  you  sent  me  shows  that  the  horse 
was  probably  hurt  trying  to  jump  him,  and 
he  never  once  saw  a  jump  in  my  hands  since 
you  had  him  out  at  the  show  grounds.  I,  of 
course,  would  hate  for  you  to  lose  money  on 
the  horses;  but  I  neither  guaranteed  their 
life,  nor  did  I  guarantee  that  you  would 
make  money.  •  «  •  Had  I  said  to  you, 
as  I  would  to  most  men,  the  night  before, 
'Send  me  your  note  for  $1,050,  and  you  can 
have  the  horses,'  you  know  you  would  have 
done  it  Now,  because  I  trusted  you,  I  ought 
not  to  have  to  beg  for  It" 

Defendant  later  agreed  to  give  his  note, 
Indorsed  by  his  wife,  for  the  purchase  price 
of  the  three  horses;  but  on  the  following 
day  he  forwarded  to  plaintiff  a  note  for 
$650,  Instead  of  the  amount  agreed  upon, 
which  note  was  returned,  and  on  April  12, 

1912,  this  action  was  instituted. 

[1]  We  deem  it  unnecessary  to  review  the 
evidence  further  than  we  have  done  in  stat- 
ing the  case,  for  it  is  suflScient  to  say  that 
if  the  trial  court  did  not  err  in  admitting 
certain  evidence  objected  to,  or  in  giving  or 
refusing  instructions,  the  evidence,  viewed  as 
upon  a  demurrer  thereto.  Is  not  only  amply 
sufildent  to  sustain  the  verdict  of  the  jury, 
but  no  other  finding  could  have  been  prop- 
erly made  thereon. 

[2]  Did  the  court  err  in  permitting  certain 
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evidence  to  go  to  the  Jnry?  Tbls  question 
arises  on  defendant's  bills  of  exceptions  Nos. 
1,  2,  and  3;  the  first  being  to  the  court's 
raling  in  permitting  Capt  Conrad,  a  witness 
offered  in  rebuttal  by  the  plaintiff,  "to 
be  asked  and  to  answer  the  question,  *Will 
you  tell  the  jury  whether  or  not  that  horse 
[referring  to  Semper  Ego]  was  sound?*" 
Not  only  does  the  court  certify  In  this  bill 
of  exceptions  that  both  sides  were  given  the 
fullest  opportunity  to  develop  their  case, 
but  the  exception  fails  to  set  out  what  an- 
swer, if  any,  was  given  to  the  question,  or 
was  expected  when  the  question  was  pro- 
pounded, nor  does  it  in  any  way  bring  to 
the  attention  of  this  court  the  evidence  that 
preceded  it,  but  leaves  the  court  to  an  ex- 
amination of  the  whole  of  the  preceding  evi- 
dence in  order  to  know  whether  or  not  the 
question  and  the  answer,  or  expected  answer, 
thereto  were  proper. 
The  same  is  true  of  bill  of  exceptions  No.  2. 
Bill  of  exceptions  No.  3  does  set  out  the 
Questions  asked  the  witness,  over  the  ob- 
jection of  the  defendant,  and  the  answers 
made  by  the  witness  thereto ;  but,  as  in  ex- 
ceptions Noa.  1  and  2,  no  reference  is  made 
to  the  evidence  that  preceded  this  evidence 
objected  to,  thus  leaving  this  court  to  an  ex- 
amination of  the  whole  of  the  preceding  evi- 
dence in  order  to  know  whether  the  ques- 
tions and  answers  were  proper  or  not 

"A  bill  of  exception  to  the  ruling  of  the 
court  on  the  admissibility  of  evidence  is  not 
sufficient,  although  it  gives  the  question 
asked  the  witness  and  his  answer  thereto, 
unless  it  also  contains  sufficient  of  the  evi- 
dence which  has  preceded  to  give  this  court 
a  clear  apprehension  of  the  propriety  or  im- 
propriety of  the  ruling  of  the  trial  court" 
HoUeran  v.  Meisel,  91  Va.  143,  21  S.  E.  658 ; 
Burton  v.  Seifert  &  Co.,  lOS  Va.  338,  61  S.  E. 
833. 

[3]  The  principal  object,  however,  in  the 
three  bills  of  exceptions  just  adverted  to  was 
to  save  the  point  for  review  by  this  court, 
that  the  lower  court  erred  in  admitting  in 
rebuttal  the  testimony  of  the  witnesses 
named  in  the  exceptions. 

In  Burke  v.  Shaver,  92  Va.  345,  23  S.  E. 
749,  it  was  held:  **The  examination  of  wit- 
ne.<$es  lies  chiefiy  in  the  discretion  of  the 
trial  court,  and  its  exercise  is  rarely,  if  ever, 
to  be  controlled  by '  an  appellate  court 
Much  latitude  of  discretion  should  be  al- 
lowed the  trial  court  in  the  matter  of  recall- 
ing witnesses,  and  its  action  will  not  be  re- 
versed by  an  appellate  court  except  for  pal- 
pable error." 

In  N.  &  W.  Ry.  Ca  v.  Morris,  101  Va.  422, 
44  S.  E.  719,  this  rule  was  sanctioned  and 
approved;  the  opinion  saying:  "It  [this 
court]  will  not  reverse  merely  because  evi- 
dence proper  in  chief  was  introduced  in  re- 
buttal." See,  also,  Pocahontas  C.  Co.  v. 
Williama,  106  Va.  708,  54  S.  E.  868;    Bett- 


man  v.  Skinner,  113  Va.  24,  73  S.  B.  436. 

Even  if  bills  of  exceptions  Nos.  1,  2,  and 
3  in  the  present  case  were  properly  to  be 
considered,  we  find  nothing  in  the  record 
that  would  warrant  us  in  regarding  it  as 
coming  within  an  exception  to  the  establish- 
ed rule  to  which  we  have  Just  adverted. 

[4]  The  learned  Judge  of  the  trial  court 
gave  to  the  Jury  seven  instructions  asked  by 
the  plaintifT,  two  (8  and  9)  of  its  own  voli- 
tion, and  also  instruction  No.  1,  asked  by 
the  defendant,  rejecting  defendant's  instruc- 
tion No.  2,  to  which  ruling  defendant  except- 
ed. The  instructions  given  (to  be  set  out  in 
the  official  report  of  this  opinion)  fairly  and 
fully  submitted  to  the  Jury  the  case  on  every 
material  point  involved,  stating,  as  we  view 
the  Instructions  and  the  record,  the  defend- 
ant's rights  and  duties  liberally,  as  well  as 
Justly  and  fairly;  therefore  we  deem  it  un- 
necessary to  consider  the  rulings  of  the  trial 
court  on  the  instructions,  since  no  other  ver- 
dict than  that  rendered  by  the  Jury  could, 
in  our  opinion,  have  been  properly  found. 
Schwalm  v.  Beardsley,  106  Va.  407,  56  S.  E. 
135;  Ghes.  &  Ohio  Ry.  CSo.  v.  Fortune,  107 
Va.  412,  59  S.  E.  1095;  Vaughan  v.  Pleas- 
onton.  112  Va.  508,  71  8.  B.  529;  W.  V.  Ry. 
Co.  V.  Bouknlght,  113  Va.  696,  75  S.  B.  1032. 

The  rulings  of  the  trial  court  complained 
of  are  without  error,  and  its  Judgment  upon 
the  verdict  of  the  Jury  is  therefore  affirmed 

Affirmed 
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CITY    OP  LYNCHBURG   v.  AMHERST 

COUNTY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

20.  1913.) 


1.  Bridges    (S§    10,   21*)  ~  Ownership    akd 
Maintenance— AuTHORiTT  of  County. 

Under  the  geDeral  law,  a  county  has-  no 
power  to  unite  with  a  city  in  purchasing  a 
bridge,  nor  may  the  county  contribute  to  the 
care  and  maintenance  of  a  bridge  outside  its 
territorial  limits. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  §§  20-22,  48-C5;    Dec  Dig.  SS  10,  21.*] 

2.  Bridges  (§  21*) — OwNSRsniP—MuNiciPAL 
Corporations— Maintenance— Terms. 

The  city  of  Lynchburg  and  the  counts  of 
Amherst  having  been  authorized  by  Acts  1881- 
82.  c.  13,  to  purchase  a  toil  bridge  across  the 
James  river,  and  such  act  having  fixed  the 
amount  of  the  purchase  money  to  be  paid  by 
each  and  the  terms  and  conditions  on  which 
the  bridge  was  to  be  used,  the  rights  and  lia- 
bilities of  the  city  and  county  inter  se  were 
fixed  and  limited  by  the  statute;  and  hence 
an  agreement  between  the  city  and  county,  so 
far  as  it  provided  for  repairing  and  guarding 
the  bridge  by  the  county,  was  not  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent. 
Dig.  §§  48-55 ;   Dec.  Dig.  i  21.*] 

'6,  Bridges  (§  21*)— Maintenance— Repairs. 
Where  an  agreement  between  a  city  and 
county,  as  expressly  provided  by  Acts  1881- 
82,  c.  13,  coDferring  authority  on  the  city  and 
county  to  purchase  a  bridge  across  the  James 
river  and  Iceep  the  same  in  repair,  declared 
that  repairs  exceeding  the  cost  of  $100  at  auy 


*For  otlkar  cams  see  Mine  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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one  time  should  be  made  as  might  from  time  to 
time  be  agreed  on  by  the  council  of  the  dty 
and  the  board  of  supervisors  of  the  county, 
the  county  had  no  power  to  pay  for  repairs  ex- 
ceeding $100  in  value,  made  by  the  dty  with- 
out any  concurrent  action  on  the  part  of  the 
dty  council  and  the  board  of  supervisors. 

[Ed.    Note.— For   other   cases,    see   Bridges, 
Cent  Dig.  §(  48-65;    Dec.  Dig.  §  21.*] 

4.  Bridges    (§   21*)—Maintbnance— Watch- 
man. 

Where  an  agreement  between  a  dty  and 
county  for  the  maintenance  of  a  bridge  provid- 
ed that,  if  it  should  be  deemed  necessary  by 
the  dty  council,  for  the  safety  and  preserva- 
tion of  the  bridge,  to  employ  a  watchman,  the 
county  should  pay  half  of  his  compensation,  the 
county  was  not  liable  for  the  salary  of  a  watch- 
man employed  prior  to  action  by  the  dty  coun- 
cil as  a  body,  dedaring  the  necessity  therefor, 
and  the  council  could  not,  by  subsequent  reso- 
lution of  necssity,  render  the  county  liable 
for  any  portion  or  the  watchman's  salary  pre- 
viously earned. 

[Ed.    Note. — For    other    cases,   see    Bridges, 
Cent.  Dig.  §§  48-55;    Dec.  Dig.  §  21.«] 

5.   INTEBEBT    (|    7*)— PROMISE   TO    PAT— IMPU- 
CATION. 

The  common  law  did  not  imply  a  promise 
to  pay  interest,  which  could  not  be  recovered 
unless  expressly  contracted  for. 

[Ed.    Note. — For   other    cases,   see   Interest, 
Cent  Dig.  §§  17-19 ;   Dec.  Dig.  §  7.*1 

6.  Counties  (§  198*)— Claims— Interest. 

Under  Code  1904,  §  834,  cl.  2,  providing  for 
the  examination,  settiement,  and  allowance  of  ac- 
counts chargeable  against  a  county,  and  declar- 
ing that  no  interest  shall  be  paid  by  any  coun- 
ty on  a  county  warrant,  and  under  the  rule  that 
a  daim  against  the  state  or  a  county,  in  the 
absence  of  statute,  does  not  bear  interest,  in- 
terest was  not  recoverable  against  a  county 
for  nonpayment  of  its  share  of  certain  daims 
of  a  city  for  the  maintenance  of  a  jointiy  own- 
ed bridge. 

[Ed.  Note. — For   other   cases,  see   Counties, 
Cent  Dig.  {  335;    Dec  Dig.  i  198*] 

7.  Bridges  (§  21*)— County  and  City— Obli- 
gations—Statutes. 

Where  a  dty  and  county  were  jointly  au- 
thorized to  purchase,  own,  and  maintain  a 
bridge  by  Acts  1881-82,  c  13,  the  rights,  du- 
ties, and!  liabilities  of  the  dty  and  county  with 
reference  to  the  property  so  jointly  owned  were 
not  those  which  would  attach  to  natural  per- 
sons similarly  situated,  but  were  only  those 
conferred  and  imposed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  S§  48-55 ;  Dec  Dig.  §  21.*] 

Error  to  Circuit  Conrt,  Amherst  County. 

Action  by  the  City  of  Lynchburg  against 
the  County  of  Amherst  From  a  Judgment 
for  plaintiff  for  $1,271.53,  plaintiff  brings  er- 
ror.   Beversed  and  remanded. 

N.  C.  Manson,  Jr.,  of  Lynchburg,  for  plain- 
tiff in  error.  Whitehead  &  Whitehead,  of 
Lynchburg,  and  O.  L.  Evans  and  Aubrey 
Strode,  both  of  Amherst,  for  defendant  In  er- 
ror. 

BUCHANAN,  J.  By  an  act  of  the  General 
Assembly  approved  January  14,  1882  (Acts 
1881-82,  pp.  15,  16),  the  city  of  Lynchburg 
and  the  county  of  Amherst  were  authorized 
to  purchase  a  toll  bridge  across  James  river 
at  Lynchburg,  and  *'to  determine  and  fix  the 


amount  of  purchase  money  to  be  paid  by 
each  of  them  and  the  terms  and  conditions 
upon  which  the  bridge  was  to  be  used."  The 
bridge  was  purchased  at  the  price  of  $25,000 ; 
the  city  and  county  each  paying  one-half  the 
purchase  price.  By  the  agreement  between 
them  under  which  the  purchase  was  made,  it 
was  provided  that  the  bridge  and  franchises 
should  be  held  by  them  as  Joint  owners;  each 
being  seised  of  an  undivided  moiety  thereof. 
It  was  further  provided : 

"2d.  The  expense  of  keeping  said  bridge 
in  good  repair  shall  be  borne  equally  by  the 
parties  of  the  second  and  third  parts  in  the 
following  manner,  that  is  to  say  all  repairs 
to  the  said  property,  as  and  when  the  same 
shall  become  necessary,  provided  the  same 
shall  not  exceed  the  cost  of  one  hundred  dol- 
lars at  any  one  time,  shall  be  made  by  the 
city  of  Lynchburg  and  under  the  superin- 
tendence of  its  proper  officers  and  be  in  the 
first  instance  paid  by  the  said  city  and  the 
county  of  Amherst  shall  and  will  repay  to 
the  said  city  without  delay  one-half  of  such 
expenses  upon  the  same  being  certified  to 
the  board  of  supervisors  by  direction  of  the 
council  of  said  city,  and  the  said  city  shall 
have  the  power  to  rent  out  the  tollhouse  and 
store  or  stall  adjoining  the  same,  collect  the 
rents,  and  apply  them  to  the  expense  of 
keeping  the  said  property  in  repair  as  afore- 
said and  will  account  for  all  such  rents  so 
collected  or  which  by  due  diligence  might 
have  been  so  collected,  in  the  accounts  of  ex- 
penses and  repairs  so  above  provided  to  be 
rendered  and  certified. 

*'3d.  If  it  shall  be  deemed  necessary  by 
the  coundl  of  said  city,  for  the  safety  and 
preservation  of  the  said  Joint  property  to  ap- 
point or  employ  a  watchman,  the  amount  of 
salary  or  compensation  paid  or  furnished  him 
shall  enter  into  and  be  a  part  of  the  accounts 
so  to  be  certified  and  settied. 

"4th.  Repairs  exceeding  a  cost  of  $100.00 
at  any  one  time  shall  be  made  as  may  from 
time  to  time  be  agreed  on  by  the  council  of 
said  dty  and  the  board  of  supervisors  of 
said  county." 

About  the  year  1908  differences  arose  be- 
tween the  city  and  the  county  as  to  c'ertain 
claims  presented  by  the  city  to  the  board  of 
supervisors  of  the  county  for  payment,  for 
money  paid  by  the  dty.  The  claims  present- 
ed by  the  city  aggregated  $2,716.27,  and 
were  made  up  of  items  for  repairs  costing 
over  $100  at  one  time,  and  for  services  of  a 
watchman  at  the  bridge.  The  board  of  su- 
pervisors refused  to  allow  as  proper  charges 
against  the  county  either  of  the  claims. 

The  county  insists  that  this  action  was 
proper  because  the  agreement  between  the 
city  and  county,  so  far  as  it  provided  for 
repairing  and  guarding  the  bridge  by  the 
county,  was  ultra  vires  and  void. 

[1,2]  It  is  true,  as  argued  by  the  counsel 
of  the  county,  that  the  bridge  is  almost  en- 
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tlrely  within  the  city  of  Lynchbnrg,  and  that 
Qoder  the  general  law  the  county  did  not 
have  the  right  to  expend  money  in  caring 
for  and  guarding  such  a  bridge  outside  of  Its 
territorial  limits.  But  it  Is  equally  true  that 
under  the  general  law  the  county  did  not 
liave  the  power  to  unite  with  the  city  In 
purchasing  the  bridge.  The  same  special  act 
wUch  authorized  the  city  and  county  to  make 
the  purchase  also  authorized  them  "to  de- 
termine and  fix  the  t^rms  and  conditions  on 
which  the  bridge  was  to  be  used."  It  Is  con- 
ceded that  the  county  was  acting  within  the 
power  conferred  by  the  act  of  assembly  in 
purchasing  and  making  the  bridge  a  free 
bridge.  It  seems  to  us  clear  that  when  they 
purchased  the  bridge  and  did  away  with  the 
tolls  by  which  it  was  kept  up,  they  had  the 
right,  under  their  authority,  "to  determine 
and  fix  the  terms  and  conditions  on  which 
the  bridge  was  to  be  used/'  to  agree  how  the 
bridge  was  to  be  kept  in  condition  for  use, 
and  in  what  manner  the  expenses  therefor 
were  to  be  incurred  and  paid.  The  act  of 
assembly  was  their  only  authority  for  its 
purchase,  and  by  the  agreement  which  it  au- 
thorized them  to  make,  their  rights  In  the 
property  and  their  duties  and  obligations  to 
each  other  In  reference  to  it  were  to  be,  and 
were,  fixed.  The  general  law  neither  author- 
ized its  purchase  nor  provided  how  property 
acquired  in  that  way  was  to  be  cared  for  by 
them. 

We  are  of  opinion  that  the  agreement  be- 
tween the  city  and  county  for  caring  for 
the  bridge  was  not  ultra  vires. 

[3]  It  Is  conceded  by  the  county  that  if 
this  be  so  the  county  is  liable  for  the  claim 
of  $181.16  asserted  by  the  dty  for  repairs 
to  the  bridge  costing  $100  and  under  at  one 
time,  and  that  the  trial  court  did  not  err 
in  so  holding.  The  county  denies  its  liabil- 
ity for  the  other  two  claims  asserted  by  the 
dty,  upon  the  further  ground  that  they  were 
incurred  in  violation  of  the  terms  of  the  con- 
tract between  it  and  the  city.  By  that  agree- 
ment repairs  exceeding  a  cost  of  $100  at  any 
one  time  were  to  be  made  "as  may  from  time 
to  time  be  agreed  upon  by  the  council  of 
the  city  and  the  board  of  supervisors  of  the 
county."  It  appears  that  the  cost  of  repairs, 
made  by  the  dty  at  a  cost  of  more  than  $100 
at  a  time,  aggregate  $2,885.48  (one-half  of 
which  it  claims  the  county  should  pay),  and 
were  never  agreed  upon  by  the  city  council 
and  the  board  of  supervisors,  either  before 
or  after  they  were  made.  Indeed,  more  than 
half  of  that  sum  was  expended  by  the  dty 
without  even  notice  to  the  county  that  it 
was  to  be  expended. 

It  is  true,  as  argued  by  counsel  of  the  city, 
that  the  agreement  provided  that  the  expense 
of  keeping  the  bridge  in  repair  should  be 
borne  equally  by  them,  but  the  agreement 
further  provided  that  the  expenditures  for 
that  purpose  should  be  made  In  the  manner 
aet  out  therein.  The  city  had  the  right  to 
make  repairs  costing  $100  and  less  at  any 


one  time  without  the  consent  of  the  county, 
and  the  county,  as  we  have  seen,  was  bound 
to  pay  one-half  the  expenses  of  such  repairs. 
But  the  dty,  under  the  contract,  had  no  right 
to  make  any  repairs  which  cost  more  than 
$100  at  any  one  time,  unless  such  repairs 
were  agreed  to  by  the  county.  The  county 
had  not  only  not  agreed  to  the  expenditures 
for  this  item  of  repair,  but  gave  as  an  addi- 
tional reason  for  refusing  to  pay  the  claim 
when  presented  that  the  bridge  was  beyond 
repair,  and  that  it  was  injudicious  to  expend 
sums  upon  it  in  excess  of  $100  at  any  one 
time. 

The  court,  at  the  instance  of  the  county^ 
gave  the  following  instructions: 

"(1)  No  recovery  can  be  had  by  the  dty 
against  the  county  for  any  item  in  the  ac- 
counts sued  upon  covering  expenditures  in 
excess  of  $100  at  any  one  time  for  repairs 
not  agreed  to  by  the  board  of  supervisors  of 
the  county." 

"(5)  The  dty  had  no  right  to  repair  and 
charge  the  county  for  one-half  thereof  after 
the  board  of  supervisors  of  the  county  had 
declared  that  the  bridge  was  beyond  repair 
and  declined  to  contribute  to  further  repairs, 
except  as  to  expenditures  for  repairs  not 
exceeding  $100  at  one  time.** 

These  instructions  correctly  stated  the  law, 
in  our  view,  and  the  court  did  not  err  In 
giving  them.  Nor  did  it  err  in  refusing  to 
give  instructions  Nos.  4  and  5,  offered  by  the 
dty,  which  were  based  upon  the  theory  that 
although  the  county  had  not  agreed  to  such 
expenditures  for  repairs,  yet  if  they  were 
necessary  for  the  use  and  preservation  of 
the  bridge,  or  the  county  had  notice  that 
such  expenditures  were  going  to  be  made,  it 
would  be  liable.  The  board  of  supervisors, 
under  the  general  law,  had  no  authority  to 
expend  money  upon  property  so  acquired  ly- 
ing outside  of  the  county.  Having  no  author- 
ity to  expend  money  upon  the  bridge  except 
by  virtue  of  the  agreement,  and  the  repairs 
made  by  the  city  not  having  been  made  in 
accordance  therewith,  the  county  was  not 
only  under  no  obligation,  but  had  no  author- 
ity to  pay  any  part  thereof;  for  its  au- 
thority and  that  of  its  representative,  the 
board  of  supervisors,  is  derived  solely  from 
statute,  and  neither  have  any  power  other 
than  those  expressly  conferred  or  necessarily 
implied.  Roper  v.  McWhorter,  77  Va.  214; 
Supervisors  v.  Powell,  96  Va.  635,  29  S.  B. 
682;  CJounty  of  Alleghany  v.  Parrish,  93  Va. 
621,  25  S.  E.  882. 

As  to  the  claim  for  the  services  of  a 
watchman  at  the  bridge:  Upon  this  question 
the  court,  upon  the  motion  of  the  plaintiff, 
gave  the  following  instruction: 

[4]  "(2)  The  court  Instructs  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
payment  of  watchman's  services  was  submit- 
ted to  the  council  by  the  engineer,  and  that 
the  employment  of  the  watchman  and  his 
payment  was  subsequently  approved  by  the 
council,  then  they  must  find  for  the  dty  as 
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to  one-half  of  the  amounts  paid  by  the  dty 
for  watchman's  services." 

The  contract  provides  that  if  it  should  be 
deemed  necessary  by  the  city  council  for 
the  safety  and  preservation  of  the  bridge  to 
employ  a  watchman,  the  county  was  to  pay 
one-half  of  his  compensation.  It  is  not  shown 
that  the  members  of  the  council  in  session 
ever  considered  the  question  of  employing  a 
watchman  for  the  bridge,  until  February, 
1912,  after  this  action  had  been  instituted, 
when  the  council  in  meeting  by  resolution 
declared  that  a  watchman  was  deemed  nec- 
essary for  the  safety  of  the  bridge,  and  rat- 
ified and  confirmed  the  employment  of  a 
watchman  since  November  1,  1906. 

It  is  argued  by  the  counsel  of  the  dty  that 
if  the  employment  of  a  watchman  was  in 
fact  necessary,  the  question  of  whether  or 
not  his  employment  was  deemed  necessary 
by  the  council  was  an  unimportant  detail, 
and  that  the  county  was  in  no  manner  preju- 
diced by  the  failure  of  the  council  to  pass  a 
formal  resolution  to  that  effect,  before  he 
was  employed,  especially  as  the  members  of 
the  council,  from  the  reports  made  by  the 
dty  officials  from  year  to  year,  were  fully 
informed  that  payments  were  being  made 
for  a  watchman's  services,  and  therefore 
they  must  have  deemed  his  employment  nec- 
essary, since  no  objection  was  made  by  them 
to  such  payments. 

What  the  members  of  the  council  knew  in- 
dividually, or  may  have  said  or  done  sepa- 
rately, can  have  no  bearing  upon  the  ques- 
tion under  consideration.  Whether  or  not 
a  watchman  was  necessary  was  to  be  deter- 
mined, under  the  contract,  by  the  council  of 
the  dty,  and  nothing  is  better  settled  -than 
that  a  dty  council  can  only  act  at  authorized 
meetings  duly  held,  and  not  separately  and 
individually.  2  Dillon  on  Mun.  Corp.  (3d 
Ed.)  §  501. 

Under  the  agreement  between  the  dty  and 
county  the  latter  has  no  voice  in  passing  up- 
on the  question  whether  or  not  a  watchman 
is  necessary.  The  determination  of  that 
question  is  left  solely  to  the  dty  council, 
and  its  Judgment  is  condusive  upon  the 
county.  This  bdng  so,  it  was  clearly  the 
duty  of  the  coundl  to  ascertain  whether  or 
not  a  watchman  was  necessary  before  he 
was  employed.  Its  dedaration  years  after- 
wards, and  after  the  cost  of  employing  him 
had  been  incurred  and  would  have  to  be 
borne  entirely  by  the  dty,  unless  it  could  de- 
clare that  it  deemed  the  watchman's  employ- 
ment necessary,  was  not  such  an  expression 
of  opinion  by  the  council  as  the  county  un- 
der its  contract  was  entitled  to  have. 

It  follows  from  what  has  been  said  in  dis- 
cussing this  question  that  the  instruction  giv- 
en by  the  court  was  erroneous. 

The  dty  also  assigns  as  error  the  refusal 
of  the  court  to  Instruct  the  Jury  that  items  of 
account  sued  for,  which  they  found  in  favor 
of  the  dty,  must  bear  interest  from  the  date 


such  items  were  rejected  by  the  board  of 
supervisors  of  the  county. 

[6,  6]  As  a  rule,  the  common  law  did  not 
Imply  a  promise  to  pay  interest,  and  interest 
could  not  be  recovered,  save  where  it  was 
expressly  contraded  for.  4  Minor's  Inst 
(1st  Ed.)  738,  and  authorities  cited.  While 
the  courts  in  this  state,  aided  by  the  Legis- 
lature hav^  established  a  different  doctrine 
as  between  natural  persons  and  private  cor- 
porations, vis.,  that  it  is  but  natural  Justice 
that  he  who  has  the  use  of  another's  money 
should  pay  interest  on  it  (4  Minor's  Inst  738, 
and  cases  dted),  yet  so  far  as  we  know  it  has 
never  been  held  by  tills  court  that  a  claim 
asserted  against  the  state  or  a  county  bears 
interest  where  there  is  no  provision  in  the 
statute  or  authorized  agreement  creating  the 
liability  for  the  payment  of  interest  Not 
only  is  there  no  statute  or  precedent  for  the 
payment  of  interest  on  claims  like  those  as- 
serted in  this  case,  but  dause  2,  |  8S4,  of  Pol- 
lard's Code,  which  provides  for  the  examina- 
tion, settlement,  and  allowance  of  all  ac^ 
counts  chargeable  against  the  county  and  for 
the  issuance  of  warrants  therefor  when  set- 
tled and  allowed,  expressly  declares  tliat  no 
interest  shall  be  paid  by  any  county  on  any 
county  warrant  If  the  board  of  supervisors 
had  allowed  the  daims  of  the  dty,  or  any  of 
them,  and  issued  a  warrant  therefor,  and 
the  county  afterwards  refused  to  pay  the 
claim  and  litigated  its  liability,  as  it  had  the 
right  to  do  (Code,  §  843),  and  Judgment  had 
been  rendered  against  it  for  the  amount  of 
the  warrant  so  issued,  by  the  plain  terms  of 
the  statute  It  would  not  have  been  charge- 
able with  interest  This  being  so,  it  is  difil- 
cult  to  see  upon  what  ground  the  county 
would  be  liable  for  interest  on  the  same 
claims  when  disallowed  by  the  board  of  su- 
pervisors The  instruction  was  properly  re- 
fused. 

[7]  The  counsel  of  the  dty,  in  his  writ- 
ten and  oral  arguments,  insisted,  as  we  un- 
derstood him,  that  as  the  dty  and  county 
were  Joint  owners  of  the  bridge,  their  rights 
and  obligations  should  be  determined  upon 
the  same  prindples  as  if  they  were  natural 
persons  who  were  Joint  tenants  or  tenants 
in  common. 

There  is  a  marked  difference  between  the 
rights  and  duties  of  natural  persons  in  re- 
gard to  thdr  Joint  property  and  the  rights 
and  duties  which  exist  between  a  dty  (a 
munidpal  corporation)  and  a  county  (a  quasi 
corporation)  as  to  thdr  Joint  property.  In 
the  case  of  natural  persons,  they  can  do  any- 
thing expressly  or  impliedly  in  reference  to 
the  common  property  not  forbidden  by  law. 
In  the  case  of  a  dty  and  a  county,  in  refer- 
ence to  their  Joint  property,  the  powers  pos- 
sessed and  the  duties  imposed  are  all  statu- 
tory. They  are,  as  we  have  seen,  only  such 
as  are  expressly  provided  by  the  statutes,  or 
necessarily  implied,  and  especially  is  this 
so  with  reference  to  a  county  which  is  a 
mere  subdivision  of  the  state. 
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The  Jndgment  complained  of  must  be  re- 
versed for  tbe  error  of  the  trial  court  in  giv- 
ing instruction  No.  2,  asked  for  by  tbe  plain- 
tiff city,  the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  not  in  con- 
flict with  the  views  expressed  in  this  opinion. 

Reversed. 

(TIW.  Va,  1S7) 

GENTRAIi  BANKING  &  SECURITY  CO.  ▼. 

UNITED  STATES  FIDELITY  & 

GUARANTY  CO.  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  11,  1913.) 

(8yUabu9  by  the  Court.) 

t  EXKOUTOBS  AND  AOMINISTKATOBS  (|  26*)— 

Bond— Validity. 
A  bond  of  a  personal  representative,  taken 
by  an  officer  without  authority  and  voluntarily 
giTen,  is  valid  as  a  common-law  obligation  and 
eDforceable  as  such,  in  the  absence  of  a  statu- 
tory prohibition  of  such  construction. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gf  144-170;  Dec 
Dig.  1 26.*] 

2.  EZSCTJTOBS  AND  Administbators  (Jg  26, 
527^)  — Adioniszratob's  Bond  — Validitt 
AifD  Effect. 

Bonds,  given  by  a  personal  representative 
before  the  clerk  of  a  county  court  m  the  vaca- 
tion of  the  court  as  new  bonds,  after  he  had 
previously  qualified  and  given  bond,  are  not  sub- 
stitutes for  the  original  bond,  but  are  valid  and 
enforceable  as  additional  ones  and  as  further  se- 
curity; and,  in  case  of  necessity  for  contribution 
amoof  the  sureties,  the  proportion  of  contribu- 
tion is  determinable  by  the  penalties  of  the  sev- 
eral bonds. 

[Ed.  Note.— For  other  cases,  see  Executors 
end  Administrators,  Cent.  Dig.  §|  144-170, 
2355-2374';  Dec  Dig.  ii  26,  527.«] 

2.  SXXCXTTOBS  AND  Adminibtbatobs  (S  26*) — 
ADiaNISTEATOB'S  BOND— CONSTBUCTION. 

A  recital  in  such  a  subsequent  bond  of  the 
tender  thereof  in  lieu  of  the  preceding  one,  in 
compliance  with  a  desire  on  the  part  of  the  prin- 
diMl  therein  to  release  the  surety  in  it  from 
fortiier  liability,  is  not  a  stipulation  or  cove- 
nant for  indemnity  of  the  surety  in  the  preced- 
ing bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  J|  144-170;  Dec. 
Dig.  i  26.*] 

€.  EzBCxrroBs  and  Adminibtratobs  (|  527*)— 
Res  Adjudicata— Administratob's  Bonds 
—Contribution  among  Subbties. 

A  decree,  in  a  suit  by  the  distributees  of 
the  estate  for  the  benefit  of  which  such  bonds 
were  given  against  the  principal  and  sureties  in 
all  of  them,  dismissing  the  bill  as  to  the  sureties 
in  the  subsequent  ones,  on  their  separate  demur- 
rers tiiereto,  does  not  conclude  the  surety  in  the 
original  bond  in  a  subsequent  suit  against  tbe 
soreties  in  the  others  for  contribution,  under 
the  principles  of  res  judicata,  after  payment  and 
satisfaction  of  tbe  liability  to  the  estate  by  the 
surety  in  such  first  bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i|  2355-2374; 
Dec  Dig.  I  527.*] 

&  Ezbcutobs  and  Adminisibatobs  (§  527*)— 
Res  Adjudicata— Administratob's  Bond— 
Contbibdtion  among  Subetieb. 

The  cause  of  action  in  such  subsequent  suit 
is  separate  and  distinct  from  that  involved  in 
the  first  and  is  not  therefore  merged  in  the  de- 
cision therein.    In  such  case,  the  decree  in  the 


first  suit  does  not  bar  the  second,  unless  the 
question  of  liability  involved  in  tbe  second  was 
actually  put  in  issue  by  proper  pleadings  and 
decided  in  the  first 

[£d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §|  2355-^2374; 
Dec.  Dig.  {  527.*] 

Williams,  J.,  dissenting. 

(Additional  8yUahu9  by  Editorial  Staff.) 

6.  Contbibution  (|.l*)— Subboqation  (I  1*) 
— Dzstingui&hjbd  fbom  * 'Contbibution." 
''Contribution"  and  **subrogation"  are  sep- 
arate and  distinct  things;    the  latter  being  in 
equity  a  broader  right  and  including  the  former. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Cent  Dig.  |  1;  Dec  Dig.  §  1;*  Subrogation, 
Cent  Dig.  ||  1,  2 ;  Dec  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6721-6727;  voL  8,  p.  7807;  voL  2, 
pp.  1537-1540.] 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  the  Central  Banking  &  Security 
Company  against  the  United  States  Fidelity 
&  Guaranty  Company  and  others.  From 
Judgment  for  defendants,  plaintiif  appeals. 
Affirmed. 

Merrick  &  Smith,  of  Parkeraburg,  for  ap- 
pellant Van  Winkle  &  Ambler,  of  Parkers- 
burg,  and  J.  M.  Hamilton,  of  GrantsviUe,  for 
appellees. 

POFFENBARGER,  P.  After  the  Central 
Banking  &  Security  Company,  surety  in  one 
of  the  bonds  of  Amnon  Taylor,  administrator 
of  Tasriel  Taylor,  had  paid  the  decrees  pro- 
nounced against  it,  as  corrected  and  affirmed 
by  this  court,  in  Taylor  v.  Taylor,  66  W.  Va. 
238,  66  S.  E.  690, 10  Ann.  Cas.  414,  it  brought 
this  suit,  primarily  for  indenmity  and  sec- 
ondarily for  contribution,  against  the  United 
States  Fidelity  &  Guaranty  Company,  of  Bal- 
timore, Md.,  and  the  Citizens*  Trust  &  Guar- 
anty Company,  of  Parkersburg,  W.  Va.,  sure- 
ties in  the  two  subsequent  bonds  given  by 
Taylor  as  administrator  of  the  same  estate. 
The  prayer  of  the  bill  is  in  the  alternative. 
The  plaintiff  claims  the  subsequent  bonds  op- 
erate in  law  as  full  and  complete  indemnity, 
requiring  the  sureties  therein,  or  one  of  them, 
to  reimburse  it  to  the  extent  of  the  whole 
amount  it  was  compelled  to  pay  as  Taylor's 
surety.  It  had  become  the  surety  in  a  $6,- 
000  bond  given  in  February,  1903.  In  July, 
1904,  the  United  States  Fidelity  &  Guaranty 
Company  gave,  before  the  clerk  of  the  county 
court  of  Calhoun  county,  another  bond  in  the 
same  penalty,  and  in  July,  1905,  the  Citizens* 
Trust  &  Guaranty  Company  became  surety  in 
a  third  bond  in  the  same  penalty  and  given  in 
the  same  way.  Each  of  these  subsequent 
bonds  contains  a  recital  of  desire  on  the  part 
of  the  principal  therein  to  release  the  surety 
in  the  preceding  one  from  further  liability, 
and  of  tender  thereof  in  lieu  of  the  preced- 
ing one.  The  claim  for  complete  indemnity 
and  full  reimbursement  is  predicated  upon 
this  recital.  In  the  case  of  Taylor  v.  Tay- 
lor, the  distributees  of  the  Taylor  estate  sued 
the  principal  and  sureties  in  all  three  of  the 
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bonds,  and  the  trial  court  sustained  the  de- 
murrers of  the  United  States  Fidelity  & 
Guaranty  Company  and  the  Citizens*  Trust 
&  Guaranty  Company,  and  dismissed  the  bill 
as  to  them.  It  held  the  Central  Banking  & 
Security  Company  liable  as  surety  in  the  first 
bond,  and  it  appealed  from  the  decrees.  The 
sureties  in  the  other  two  did  not  appeal,  and 
the  dismissal  as  to  them  remains  unreversed. 
As  the  bill  in  this  cause  exhibits  the  print- 
ed record  of  the  former  one,  showing  all  the 
proceedings  had  therein,  as  well  as  the  man- 
date and  opinion  of  this  court  in  it,  the  de- 
fendants herein,  in  their  separate  demurrers 
thereto,  relied  principally  upon  said  dismiss- 
al of  the  former  bill  as  an  adjudication  in 
their  favor,  not  only  against  the  plaintiff  fn 
the  former  suit,  but  as  against  the  alleged 
cosurety,  the  plaintiff  here.  The  demurrer 
of  the  United  States  Fidelity  &  Guaranty 
Company  to  this  bill  was  unqualifiedly  over- 
ruled, and  that  of  the  other  defendant  par- 
tially sustained,  but  the  bill  was  not  dismiss- 
ed as  to  it;  the  court  deeming  it  a  proper 
party,  but  not  subject  to  direct  liability. 
Thereafter  the  United  States  Fidelity  &  Guar- 
anty Company  filed  its  answer,  and  answer 
in  the  nature  of  a  cross-bill,  praying  affirma- 
tive relief  against  the  Central  Banking  &  Se- 
curity Company,  the  Citizens*  Trust  &  Guar- 
anty Company,  and  the  administrator  and 
heirs  of  Taylor,  the  purpose  of  which  was, 
in  the  main,  to  demand  indemnity  from  the 
Citizens'  Trust  &  Guaranty  Company,  its  suc- 
cessor in  the  bond  as  surety,  or  rather  the 
surety  in  the  last  of  the  three  bonds.  The 
Citizens*  Trust  &  Guaranty  Company  filed  its 
answer  to  the  original  bill  and  also  to  the 
cross-bill,  and  upon  these  pleadings  and  gen- 
eral replications  of  the  plaintiff  to  the  an- 
swers and  a  stipulation  as  to  the  facts,  the 
court  held  the  parties  to  be  cosureties,  and 
required  each  of  the  two  defendants  to  pay 
to  the  plaintiff  one-third  of  the  amount  it 
had  been  compelled  to  pay  at  the  suit  of  the 
distributees  of  the  Taylor  estate.  From  this 
decree,  the  Central  Banking  &  Security  Com- 
pany has  appealed,  complaining  of  the  disal- 
lowance of  full  indemnity  against  the  other 
companies,  and  also  of  the  denial  of  contri- 
bution as  to  the  costs  and  expense  incident  to 
its  defense  in  the  cause  of  Taylor  v.  Taylor. 
Denying  liability  for  contribution  or  indem- 
nity, the  two  defendants  cross-assign  error 
in  tile  enforcement  thereof,  and  resist  the 
further  claims  of  the  appellant 

[1, 2]  In  the  cross-assignments  of  error, 
the  validity  of  the  two  subsequent  bonds  is 
denied  on  account  of  lack  of  authority  in  the 
clerk  of  the  county  court  of  Callxoun  county 
to  take  them.  As  is  shown  by  the  report  of 
the  decision  in  Taylor  v.  Taylor,  these  two 
bonds  were  taken  by  the  clerk  in  the  vaca- 
tion of  the  court,  and  he  had  no  authority, 
under  the  statute,  to  take  them  as  substitute 
bonds;  each  releasing  the  preceding  one. 
The  contention  in  that  cause  was  that  they 
were  such  bonds,  and  that  there  was  no  lia- 


bility except  upon  the  last  one,  the  one  in 
which  the  Citizens*  Trust  &  Guaranty  Com- 
pany was  the  surety.  •  In  the  rejection  of  this 
claim  and  contention,  the  question  of  the 
validity  of  the  two  subsequent  bonds  as  ad- 
ditional ones  was  left  open  and  undecided. 
As  the  statute  nowhere  confers  upon  the 
clerk  authority  to  take  a  new  bond  from  a 
personal  representative  or  other  fiduciary, 
and  makes  it  his  duty  to  report  to  the  court 
the  necessity  thereof,  it  may  well  be  conced- 
ed he  had  no  authority  to  take  either  of  the 
two  substitute  bonds,  but  their  absolute  in- 
validity and  worthlessness  does  not  necessa- 
rily follow.  Every  bond  taken  without  au- 
thority in  the  officer  who  took  it  is  not  void. 
Such  bonds  are  often  held  good  as  common- 
law  obllgation&  Numerous  authorities  hold- 
ing them  void  are  cited  in  support  of  the 
cross-assignments  of  error,  but  the  bonds  in 
those  cases  were,  for  the  most  part,  held 
void  because  the  taldng  thereof  contravened 
a  principle  of  public  policy.  Most  of  them 
were  recognizances  under  which  officers  had 
discharged  prlsonera  One  of  them,  involved 
in  Benedict  v.  Bray,  2  Cal.  251,  56  Am.  Dec. 
332,  was  a  void  attachment  bond,  but  the 
opinion  is  unsatisfactory.  It  assumes,  con- 
trary to  almost  uniform  authority,  that  all 
bonds,  taken  by  officers  not  authorized  to 
take  them,  are  void.  The  law  on  this  sub- 
ject was  summarized  by  Judge  Green  in  Por- 
ter's Ex*r  V.  Daniels,  11  W.  Va.  250,  in  the 
following  terms:  ''The  mere  fact  that  a  bond 
not  authorized  by  law  has  been  taken  by  an 
officer  does  not  render  such  bond  invalid  at 
common  law.  Such  bonds  have  been  fre- 
quently held  void  at  common  law,  but  wher- 
ever so  held,  it  has  been  not  simply  because 
taken  by  an  officer  without  authority,  but  for 
other  and  sufficient  reasons  appearing  in 
each  particular  case — such  as  that  they  were 
not  voluntarily  executed;  that  they  were 
given  to  the  officer,  to  Induce  him  to  violate 
his  duty  as  such  officer ;  or  to  induce  him  to 
perform  a  duty  he  was  bound  to  perform 
without  the  giving  of  such  bond;  that  the 
taking  of  the  bond  was  oppressive,  and  it 
was  given  without  consideration;  that  the 
obligee  in  the  bond  had  no  interest  in  the 
subject-matter;  that  the  taking  of  the  bond 
was  a  violation  of  public  policy,  or  was  ex- 
ecuted under  circumstances,  or  contained 
provisions,  which  would  have  rendered  a  pri- 
vate bond  void  at  law.'*  These  bonds  were 
voluntarily  "given  for  consideration  paid  to 
the  sureties,  and  neither  the  acceptance  nor 
the  giving  of  the  same  contravenes  any  prin- 
ciple of  public  policy.  Hence  they  are  clearly 
good  as  common-law  obligations. 

[3]  That  they  were  not  substitute,  release, 
or  indemnity  bonds  as  matter  of  law  or  by 
force  of  the  statute  was  decided  in  the  case 
of  Taylor  v.  Taylor.  It  is  said,  however,  the 
parties  expressly  made  them  such  by  stipula- 
tion. The  only  matter  relied  upon  as  evi- 
dence of  such  an  undertaking  is  the  recital 
in  each  of  the  subsequent  bonds  as  to  the  mo- 
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tire  or  imrpose  of  the  giving  of  tbe  same.    It 
says  the  new  bond  was  tendered  in  lieu  of  the 
old  one  in  compliance  with  a  desire  of  the 
principal  therein  to  release  the  snrety  in  the 
preceding  one  from  further  liability,  not  from 
all  liability.    It  proyes  a  tender  of  the  sub- 
sequent bond  in  lieu  of  the  preceding  one  for 
the  purpose  of  releasing  the  former  surety 
from  further  liability,  but  it  is  not  a  cove- 
nant of  indemnity  for  breaches  of  the  con- 
dition of  the  former  bond.    The  assumption 
of  this  grave  responsibility  must  be  imposed 
by  implication,  if  at  all,  and  the  Implication 
does  not  necessarily  arise  from  the  terms 
osed.    Generally  a  provision,  fact,  or  purpose 
is  not  read  into  an  instrument  as  having 
been  implied,    unless   necessity  therefor  is 
fonnd  in  the  terms  used,  or  purpose  express- 
ed therein.    White  v.  Bailey,  65  W.  Va.  573, 
64  S.  E.  1019,  23  L.  R.  A.  (N.  S.)  232 ;   Mor- 
gan v.  Railroad  Co.,  96  U.  S.  716^  24  L.  Ed. 
743;  Turnpike  Co.  v.  People,  9  Barb,  (N.  Y.) 
161;  Jackson  v.  Lewis,  17  John.  (N.  Y.)  475; 
United  States  v.  Fisher,  2  Cranch,  358,  2  L. 
Ed.  304;  Chitty  on  Cont  p.  113;  Ham.  Cont 
pp.  811,  813,  §  412 ;   Dev.  Deeds,  §  836.    The 
implication  is  said  to  arise  here  out  of  the 
fact  that  the  bond  given  is  such  a  one  as 
would  have  been  required  by  the  court,  un- 
der the  provisions  of  section  10  of  chapter  87 
of  the  Code,  and  must  therefore  be  consider- 
ed as  having  been  given  with  intent  that  it 
should  operate  as  a  statutory  bond  would; 
but  the  circumstances  contemplated  by  said 
section  were  not  disclosed  at  the  time  these 
bonds  were  given.    The  court  had  not  order- 
ed a  new  bond,  nor  does  it  ai^ear  that  neces- 
sity for  one  had  been  shown  by  the  report  of 
the  derk  or  a  conunissioner,  or  evidence  pro- 
duced by  a  surety  or  other  person  interested. 
It  cannot  be  assumed  that,  under  such  circum- 
stances, either  of  the  two  defendants  would 
have  executed  a  subsequent  bond.    If  the  Cen- 
tral Banking  &  Security  Company  had  moved 
the  court  to  be  released  as  surety,  the  United 
States  Fidelity  &  Guaranty  Company  would 
have  at  once  suspected  some  default  on  the 
part  of  the  principal,  or  some  other  good  and 
sufficient  cause  for  refusal  of  the  surety  to 
remain  on  hia  bond,  and  would  almost  cer- 
tainly have  refused  to  take  its  place.    The 
same  observations  may  be  made  as  to  the 
Citizens'  Trust  &   Guaranty  Company.    In 
either  case,  there  would  have  been  a  previous 
ascertainment  of  the  condition  of  the  deced- 
ent's estate  in  the  hands  of  the  administrator, 
and  of  his  ability  to  make  good  any  devlsavlt 
committed  by  him  or  other  default  in  the 
conduct  in  this  trust    No  such  investigation 
was  made  because  no  steps  had  been  taken 
that  were  suggestive  of  any  default  or  irreg- 
ularity in    the   administration.    Had   there 
been  a  previous  order  of  the  court  requiring 
a  new  bond.  It  would  have  suggested  irregu- 
larity and  failure  of  duty  on  the  part  of  the 
principal  which  would,  no  doubt,  have  pre- 
vented the  giving  of  a  new  bond  and  left  the 
surety  in  the  first  one  liable  for  the  entire  de- 


fault In  view  of  these  facts,  the  authorities 
do  not  sustain  an  implied  undertaking  on  the 
part  of  the  sureties  in  the  subsequent  bonds. 
To  confer  a  right  or  impose  an  obligation  by 
implication,  the  Intention  arising  out  of  the 
terms  used  or  the  purpose  of  the  instrument 
and  circumstances  under  which  it  was  given 
must  be  so  strongly  apparent  that  the  con- 
trary thereof  cannot  be  reasonably  supposed. 
The  implication  must  be  a  necessary  one,  as 
is  shown  by  authorities  already  cited. 

Being  valid  obligations  and  yet  not  substi- 
tute bonds,  and  having  been  given  for  the 
same  principal  as  the  one  for  whom  the  first 
bond  was  given,  and  to  guarantee  faithful 
execution  of  the  same  trust,  the  two  subse- 
quent bonds  are  mere  cumulative  or  addi- 
tional bonds,  and  the  sureties  therein  are  co- 
sureties with  the  surety  in  the  first  one. 
Brandt,  Suretyship  &  Guar.  {  707.  "Succes- 
sive bonds  given  by  guardian  are  cumulative 
securities  for  the  faithful  performance  of  the 
duties  of  the  office,  and  the  liabilities  of  the 
sureties  are  in  proportion  to  the  penalties  of 
the  several  bonds  in  which  the  respective 
sureties  bound  themselves."  Jones  v.  Hayes, 
38  N.  C.  502,  44  Am.  Dec.  78.  "In  all  these 
cases  the  sureties  have  a  common  burthen; 
they  are  Joined  by  the  common  end  and  pur- 
pose of  their  several  obligations,  as  much  as 
if  they  were  Joined  in  one  instrument,  with 
this  difference  only :  That  the  penalties  will 
ascertain  the  proportion  in  which  they  are 
to  contribute,  whereas  if  they  had  Joined  in 
one  'bond,  it  must  have  depended  on  jther 
circumstances."  Bering  v.  Winchelsea,  1 
Cox's  Ch.  Cas.  318. 

[4,  6]  That  the  dismissal  of  the  blU  in  the 
cause  of  Taylor  v.  Taylor  as  to  the  sureties 
in  the  two  subsequent  bonds  is  not  an  adju- 
dication against  the  right  of  contribution,  nor 
as  between  the  sureties,  is  obviously  appar- 
ent from  principles  enunciated  in  Pomeroy 
National  Bank  v.  Huntington  National  Bank, 
79  S.  E.  662,  not  yet  officially  reported,  Hud- 
son V.  Land  &  Mining  Co.,  76  S.  E.  797,  and 
Biern  v.  Ray,  49  W.  Va.  129,  38  S.  E.  530. 
That  all  three  of  the  sureties  were  parties  to 
that  suit,  relating  to  the  bonds  in  which  they 
were  sureties,  is  not  conclusive.  Even  though 
parties  to  a  subsequent  suit  are  the  same  as 
those  to  the  prior  one,  a  former  decision  Is 
not  conclusive  in  the  second  one,  and  does 
not  bar  it,  unless  the  cause  of  action  in  the 
two  suits  is  the  same.  If  the  second  one  Is 
founded  upon  a  different  cause  of  action  from 
that  involved  in  the  first,  the  former  adjudi- 
cation is  conclusive  only  as  to  matters  ac- 
tually litigated  and  decided  in  the  first  suit 
In  Hudson  v.  Land  &  Mining  Co.,  dted,  these 
propositions  were  stated  as  follows:  ''When 
the  cause  of  action  in  the  second  suit  is  the 
same  as  that  in  the  first  and  the  parties  are 
identical,  they  are  concluded,  not  only  as  to 
what  was  actually  decided,  but  also  as  to  all 
matters  which  the  plaintiff  could  have  ad- 
duced to  sustain  his  claim,  and  which  the  de- 
fendant could  have  pleaded  or  proven  in  de- 
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tense  of  tbe  action.  In  such  cases  tbere  is 
no  Inquiry  as  to  what  was  actually  decided, 
as  contradistinguished  from  things  which 
could  have  been  decided  or  may  have  been. 
But  the  principle  applies  in  cases  in  which 
the  parties  to  the  second  suit  are  the  same  as 
those  of  the  first  and  the  cause  of  action  is 
not  the  same,  so  as  to  prevent  a  trial  in  the 
second  suit  of  a  question  settled  and  deter- 
mined in  the*  first ;  but  the  rules  in  subh  cas- 
es are  different  In  them  it  becomes  neces- 
sary to  ascertain  whether  the  particular  ques- 
tion sought  to  he  raised  in  the  second  suit 
was  actually  decided  and  determined  in  the 
first.  This  necessitates  resort  to  the  particu- 
lar issues  made  and  findings  thereon." 

In  Taylor  v.  Taylor  there  was  no  decision 
of  any  question  between  the  sureties.  There 
was  one  between  the  plaintiffs  in  that  suit, 
the  distributees  of  the  Taylor  estate  on  the 
one  hand,,  and  the  principal  and  sureties  on 
the  other.  The  cause  of  action  therein  com- 
prehended two  tilings:  The  right  to  a  proper 
accounting  and  distribution  of  funds  by  the 
principal  in  the  bond,  guaranteed  by  the 
sureties;  and  failure  of  the  principal  to  ac- 
cord such  right.  The  suit  was  brought  for 
redress  of  wrongs  done  the  plaintiffs.  No 
pleadings  in  the  cause  put  in  issue  any  right 
of  contribution  or  any  other  matter  between 
the  sureties.  There  was  an  adjudication  of 
nonliability  as  to  the  distributees  of  the  es- 
tate as  to  two  of  the  sureties,  but  this  was 
obviously  not  an  adjudication  of  nonliability 
to  tlieir  cosurety.  It  could  not  have  been, 
for  no  issue  of  that  sort  was  raised  by  the 
pleadings.  The  cause  of  action  asserted  here 
is  a  right  of  contribution  among  the  co- 
sureties and  injury  by  refusal  of  the  defend- 
ants to  contribute  to  the  common  burden  the 
plaintiff  had  to  discharge  under  the  decree 
against  it  in  the  former  suit.  Notwithstand- 
ing the  two  rights  grow  out  of  the  same 
transaction  among  the  parties,  they  are  not 
the  same  nor  even  similar.  The  nonidentlty 
of  causes  of  action  here  asserted  is  well  il- 
lustrated in  OoviUe  &  Garber  v.  Gilman,  IS 
W.  Va.  314.  Under  an  agreement  between 
himself  and  A.,  B.  sunk  an  oil  well.  A. 
claimed  B.  was  to  pay  himself  a  reasonable 
price  for  drilling  the  well  out  of  its  produc- 
tion, and  thereafter  the  well  was  to  belong 
to  A.  B.  claimed  he  was  to  sink  the  well 
and  pay  himself  for  the  same  out  of  the 
first  oil  obtained,  and  thereafter  he  and  A. 
were  to  be  equal  partners  in  the  production 
thereof.  On  this  theory  of  the  contract,  A. 
sued  B.  in  assumpsit  and  recovered  a  Judg- 
ment, on  the  verdict  of  a  Jury,  for  oil  pro- 
duced from  the  well  and  sold  by  B.  After- 
wards A.  brought  another  suit  in  assumpsit 
for  oil  subsequently  produced  and  sold. 
Then  B.  filed  his  bill  setting  up  a  copartner- 
ship relation  between  them,  and  asking  for 
a  dissolution  thereof  and  settlement  of  the 
partnership  account  and  an  injunction  to 
ptevent  the  collection  of  the  Judgment  pre- 
viously  obtained.     A.    endeavored    to   rely 


upon  that  Judgment  as  an  adjudication 
against  the  existence  of  the  copartnership. 
To  that  contention  this  court  replied  as  fol- 
lows: ''This  verdict  and  Judgment  did  not 
establish  that  there  was  no  partnership  in 
the  oil  pumped  after  the  institution  of  the 
first  suit,  even  though  it  were  proven  ever  so 
clearly  that  there  was  and  is  no  claim  that 
any  partnership  in  any  of  the  oil  existed,  ex- 
cept such  as  might  have  been  formed  by  the 
original  contract,  and  that,  in  the  trial  of  the 
common-law  suit,  B.  defended  himself  by 
claiming  that  this  original  contract  created  a 
partnership  in  all  the  oil  pumped  from  the 
well,  and  obtained  from  the  court  an  instruc- 
tion that  if  the  Jury  believe  such  partnership 
existed,  they  must  find  for  the  defendant,  and 
that,  as  the  question  of  partnership  or  no 
partnership  was  not  directly  involved  in  the 
pleadings,  it  cannot,  so  far  as  oil  not  sued 
for  in  that*  suit  is  concerned,  be  regarded, 
as  conclusively  determined  by  the  verdict  of 
the  Jury  and  Judgment  of  the  court,  though 
it  be  shown  by  evidence  it  was  the  contro- 
verted fact  on  wliich  the  verdict  of  the  Jury 
must  have  been  based.  Nor  is  this  verdict 
even  evidence  of  the  nonexistence  of  jthe 
partnership." 

The  limited  application  of  the  first  proposi- 
tion, namely,  that  everything  the  parties  to 
the  first  action  could  have  litigated  between 
themselves  Is  deemed  to  have  been  deter- 
mined, in  other  words,  is  merged  in  the 
Judgment,  is  sometimeB  overlooked  by  the 
courts,  and  the  principle  regarded  as  if  it 
were  general  in  Its  application.  It  is  for 
this  reason  more  than  any  other  that  courts 
sometimes  fall  into  an  error  in  applying  the 
principles  of  res  Judicata,  and  the  doctrine 
is  so  often  Invoked  under  circumstances  not 
Justifying  its  application.  The  rule  or  prin- 
ciple by  which  to  test  the  conclusiveness  of 
former  litigation  between  parties  seems  to 
have  been  first  deduced  and  clearly  stated  by 
Mr.  Justice  Fields  in  Cromwell  v.  County  of 
Sac,  94  U.  S.  351,  24  L.  Ed.  105,  decided  in 
1876.  Since  that  time  the  rules  and  princi- 
ples governing  the  doctrine  have  been  much 
better  understood  than  they  were  before,  and 
there  have  been  fewer  misapplications  of  it 
Prior  to  that  time  many  courts  perceived  the 
difference  between  a  former  Judgment  be- 
tween the  same  parties  upon  the  same  cause 
of  action  as  that  Involved  in  the  subsequent 
suit  and  a  Judgment  between  the  same  parties 
upon  a  cause  of  action  different  ftom  that 
involved  in  the  subsequent  suit,  and  correct- 
ly applied  the  principles  without  defining  the 
standard  or  test  of  applicability. 

An  attempt. is  made  here  to  show  identity 
of  the  present  cause  of  action  with  that  in- 
volved in  Taylor  v.  Taylor.  It  is  said  the 
principal  in  the  bond  is  the  representative  of 
the  sureties,  and  the  latter  are  bound  by  his 
action  in  all  respects,  so  long  as  he  acts  in 
good  faith,  wherefore  a  Judgment  either  for 
or  against  him  Is  binding  upon  all  the  sure- 
ties, not  only  as  regards  tiie  right  of  the 
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creditor  or  obligee  in  the  bond,  but  also  as 
regards  tbe  relation  of  cosuretysbip.  Tbis 
argument  ia  supplemented  by  the  further 
proposition  that  the  right  of  contribution 
among  sureties  stands  only  upon  the  princi- 
ple of  subrogation.  Ordinai*iIy  a  Judgment 
against  a  principal  is  not  evidence  against 
the  surety,  unless  the  surety  was  a  party  to 
the  action,  or  was  made  priyy  thereto  by 
notice.  In  the  latter  case,  it  may  be  evi- 
dence, but  it  is  clearly  not  conclusive.  There 
are  some  exceptional  instances  in  which  a 
Judgment  against  the  principal  alone  is  con- 
clusive upon  the  surety,  as  when  the  under- 
taking of  the  surety  is  that  he  will  be  liable 
for  the  result  of  the  suit  against  the  prin- 
cipal. State  V.  Abbott,  63  W.  Va.  189,  61  S. 
E.  369;  Brandt  on  Suretyship  &  Guar.  {  802. 
"A  Judgment  against  the  principal  alone  is, 
as  a  general  rule,  evidence  against  the  sure- 
ty of  the  fact  of  its  recovery  alone,  and  not 
of  any  fact  which  it  was  necessary  to  find 
in  order  to  recover  such  Judgment"  Id.  | 
803.  This  is  given  by  the  author  as  the 
general  rule,  sustained  by  the  weight  of  au- 
thority. Under  it  the  judgment  against  the 
principal  is  no  evidence  of  liability  on  the 
part  of  the  surety.  By  another  line  of  cases, 
the  Judgment  against  the  principal  is  prima 
facie  evidence  against  the  surety*  but  not 
conclusive.  Brandt,  Suretyship  &  Guar.  § 
808.  These  conclusions  deduced  from  the 
authorities  show  the  principal  is  not  the  rep- 
resentative of  the  surety  in  any  comprehen- 
sive sense  of  the  term.  If  he  were,  the  Judg- 
ment against  him  would  be  conclusive  upon 
the  surety  in  all  cases. 

[I]  Nor  is  the  right  of  contribution  derived 
from  the  equitable  principle  of  subrogation. 
Contribution  and  subrogation  are  separate 
and  distinct  things,  the  latter  being  in  equity 
a  broader  right  and  including  the  former, 
just  as  many  other  legal  rights  are  obtain- 
able through  subrogation.  Subrogation  gives 
the -surety,  as  against  the  principal  and  co- 
surety, all  the  rights  and  remedies  of  the 
creditor,  and  some  of  these  may  be  legal. 
Subrogation  is  not  strictly  a  remedy.  It  is 
an  equitable  prin^ple  through  which  the 
benefit  of  remedies  is  obtained.  As  subro- 
gation is  not  recognized  at  all  by  the  law 
courts,  the  recognition  and  enforcement  of 
contribution  in  actions  at  law  proves  contri- 
bution is  not  dependent  upon  the  right  of  sub- 
rogation. It  must  be  distinct  from  subro- 
gation, else  courts  of  law  could  not  enforce 
it.  That  a  surety  has  a  right  of  action  at 
law  against  a  cosurety  for  contribution  is 
well  seUled.  Story's  £q.  Jur.  §  495;  Kemp 
T.  Slnden,  12  M.  &  W.  421;  MitcheU  and 
Davis'  Adm'r  v.  Sproul,  6  J.  J.  Marsh.  (Ky.) 
264;  Bachelder  v.  Fisk,  17  Mass.  464.  The 
meaning  of  the  declaration,  often  made, 
that  contribution  does  not  spring  from  con- 
tract is  sometimes  misapprehended.  It  only 
means  that  there  need  not  be  an  express  con- 
tract for  it.  This  is  made  clear  by  the  opin- 
ion of  Lord  Chief  Baron  (Byre)  in  Bering  ?. 


Winchelsea,  1  Cox,  Ch.  Caa  816.  As  the 
sureties  in  that  case  obligated  themselves  by 
separate  instruments,  it  was  argued  there 
could  not  possibly  be  any  contract  of  co- 
suretyship  between  them.  The  court  held: 
"If  we  take  a  view  of  the  cases  both  in  law 
and  equity,  we  shall  find  that  contribution 
is  bottomed  and  fixed  on  general  principles 
of  justice,  and  does  not  spring  from  con- 
tract.'* The  opinion  then  goes  on  to  show 
many  instances  in  which  the  courts  of  com- 
mon law  had  always  enforced  contribution, 
not  because,  however,  there  was  a  contract 
in  express  terms  to  indemnify,  but  because 
natural  Justice  and  equity  imposed  the  duty. 
In  the  opinion  the  Lord  Chief  Baron  said: 
"Now  the  doctrine  of  equality  operates  more 
effectually  in  this  court  than  in  a  court  of 
law."  This  la  a  plain  recognition  of  the 
jurisdiction  of  the  law  courts  to  enforce  con- 
tribution, and  obviously  they  could  have 
none  if  the  right  were  purely  equitable.  The 
plain  purpose  of  the  argument  was  to  dis- 
pense with  the  necessity  of  proof  of  an  ex- 
press contract  for  contribution  or  indemnity, 
and  not  to  deny  contribution  as  a  legal 
right  Of  course  the  relation  of  suretyship 
gives  rise  to  equities,  not  cognizable  by  the 
law  courts,  in  which  contribution  is  includ- 
ed, or  equities  growing  out  of  the  legal  right 
of  contribution.  There  are  grounds  for  in- 
terposition of  equitable  remedies  for  the  pror 
tection  of  a  surety  before  his  right  to  sue 
at  law  has  accrued,  and  tQ  obtain  greater 
relief  than  the  law  courts  can  give. 

That  the  demand  of  a  cosurety  for  contri- 
bution is  a  new  and  distinct  cause  of  action 
from  that  founded  on  the  contract  between 
the  creditor  and  the  promisors  or  obligors 
in  the  instrument  has  been  decided  and 
clearly  demonstrated  by  the  application  of 
legal  principles  in  Camp  v.  Bostwick,  20  Ohio 
St  337,  6  Am.  Rep.  669.  The  court  held: 
<*The  right  to  contribution  among  cosureties 
is  not  founded  on  the  contract  of  surety- 
ship, but  is  based  on  an  equity  arising  from 
the  relation  of  cosureties.  •  •  «  The 
right  of  action  for  contribution  among  co- 
sureties accrues  when  one  has  paid  more 
than  this  proportion  of  their  liability."  In 
working  out  this  conclusion.  Judge  Mcllvaine 
said:  "But  this  action  was  not  founded  on 
the  note.  The  note  was  fully  paid  and  sat- 
isfied by  the  payment  of  Giddings*  judgment 
by  Bostwick,  on  the  19th  of  November,  1866. 
By  that  payment,  however,  a  new  cause  of 
action  accrued  to  Bostwick  against  the  repre- 
sentatives of  his  deceased  cosurety,  founded 
upon  {I  'general  equity*  which  equalizes  bur- 
dens and  benefits  among  cosureties.  This 
new  cause  of  action  never  did  accrue  to  Gld- 
dings,  and  it  first  accrued  to  Bostwick  only 
40  days  before  suit  was  commenced.  •  «  « 
If  the  right  of  a  cosurety  to  claim  contribu- 
tion rested  upon  the  doctrine  of  subrogation 
to  the  rights  of  the  creditor,  the  proposition 
might  be  true.  The  doctrine  of  subrogation 
has  its  origin  in  the  relation  of  principal 
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and  surety,  whereby  a  surety  who  pays  the 
debt  of  his  principal  is,  in  equity,  substituted 
in  the  place  of  the  creditor,  and  is  entitled 
to  all  the  rights  which  the  creditor  may  have 
against  his  principaL  But  the  doctrine  of 
contribution  has  its  origin  in  the  relation  of 
cosureties  or  other  Joint  promisors  in  the 
same  degree  of  obligation.  It  is  not  founded 
upon  the  contract  of  suretyship.  *  *  • 
It  is  an  equity  which  springs  up  at  the  time 
the  relation  of  cosureties  is  entered  into, 
and  ripens  into  a  cause  of  action  when  one 
surety  pays  more  than  his  proportion  of 
the  debt.  •  •  •  From  this  relation  the 
common  law  implies  a  promise  to  contribute 
in  case  of  unequal  payments  by  cosureties. 
But  equity  resorts  to  no  such  fiction.  It 
equaliases  burdens,  and  recognizes  and  enforc- 
es the  reasonable  expectations  of  cosureties, 
because  it  is  Just  and  right  in  good  morals, 
and  not  because  of  any  supposed  promise  be- 
tween them.  This  equity,  having  once  aris- 
en between  cosureties,  this  reasonable  ex- 
pectation that  each  will  bear  his  share  of 
the  burden  is,  as  it  were,  a  vested  right  in 
each,  and  remains  for  his  protection  until 
he  is  released  from  all  his  liability  in  excess 
of  his  ratable  share  of  the  burden.  Neither 
the  creditor,  the  principal,  the  statute  of  lim- 
itations, nor  the  death  of  a  party  can  take 
it  away."  In  accordance  with  this  view,  the 
court  further  held :  •*The  neglect  of  a  cred- 
itor, whereby  the  estate  of  one  surety  is 
released,  under  the  statutes  of  limitation, 
from  its  direct  liability,  does  not  discharge 
a  cosurety  from  his  liability  for  the  whole 
or  any  part  of  the  debt.*'  Similarly,  in  Mc> 
Crory  v.  Parks,  18  Ohio  St  1,  it  was  held 
that  the  Judgment  in  an  action  by  the  obligee 
against  the  principal  and  sureties  in  a  sher- 
iff's bond  was  not  res  Judicata  of  the  right 
of  contribution  among  the  sureties.  The 
principle  was  again  Judicially  applied  in 
Koelsch  V.  Mixer,  52  OhiO'  St  207,  39  N.  E. 
417.  In  that  case  Judge  Mlnshall  said :  "It 
is  not  enough  that  an  issue  may  have  been 
Joined  between  the  obligee  and  the  defendant 
as  to  the  liability  of  the  latter  on  the  bond. 
Whatever  the  issue  may  have  been,  it  was 
not  an  issue  between  himself  and  his  co- 
defendant,  the  plaintiff  in  this  action,  and 
could  not  therefore  conclude  the  latter. 
Though  parties  to  the  suit,  they  were  not 
such  in  an  adversary  character,  being  simply 
codefendants  to  the  suit  on  the  bond.  The 
plaintiff  in  this  suit  could  not,  in  the  former 
suit,  as  a  matter  of  right,  have  insisted  on 
the  admission  or  rejection  of  evidence  on  the 
trial  of  the  issue,  had  no  right  to  move  for 
a  new  trial,  nor  prosecute  error  if  aggrieved 
by  the  rulings  of  the  court;  and  hence  he 
cannot  be  held  bound  by  the  Judgment  in 
any  subsequent  litigation  to  which  he  may 
be  a  party."  He  then  states  the  limitation 
upon  the  doctrine  of  res  Judicata  as  follows : 
**It  is  the  general  rule  that  parties  to  a  Judg- 
ment are  not  bound  by  it,  in  a  subsequent 


controversy  betwe^i  each  other,  unless  they 
were  adversary  parties  in  the  original  ac- 
tion"— and  cites  abundant  authority  to  sus- 
tain the  proposition.  This  is  only  another 
way  of  saying  the  former  Judgment,  to  be 
conclusive,  in  the  absence  of  a  showing  of 
an  express  decision  of  the  question  in  the 
later  one,  must  have  been  upon  the  same 
cause  of  action,  and  fully  harmonizes  with 
the  principles  of  res  Judicata  as  herein 
stated. 

To  make  the  former  Judgment  in  such 
cases  conclusive  puts  the  surety  at  a  fear- 
ful disadvantage.  As  shown  by  Judge  Min- 
shall,  he  has  no  control  of  the  action  on  the 
bond,  and  is  at  the  mercy  of  the  creditor, 
whose  sole  object  is  to  get  his  money  in  the 
shortest  time,  with  least  expense,  and  at 
the  slightest  risk.  Standing  within  his  legal 
rights,  he  permits  all  the  sureties  but  one  to 
get  away,  and  then  his  action,  according  to 
the  contention  here,  is  forever  binding  on 
the  remaining  surety,  cutting  off  resort  to 
his  cosureties  for  contribution. 

Our  conclusion  harmonizes  with  other  prin- 
ciples. Until  he  has  paid,  the  surety  has  no 
cause  of  action.  How  then  can  he  be  said 
to  have  asserted  it  in  the  action  on  the  bond? 
He  had  not  then  paid  and  had  none  to  as- 
sert If  he  can  be  said  to  have  had  an  equi- 
ty, a  court  of  law  in  which  he  may  have 
been  sued,  would  not  recognize  that;  and  in 
a  court  of  equity  it  is  an  incomplete  cause  of 
action,  and  a  man  is  not  bound  to  sue  until 
his  cause  of  action  is  complete.  Trustees 
V.  Siers,  68  W.  Va.  126,  69  S.  B.  468,  Ann. 
Cas.  1912A,  920. 

Only  two  decisions  declaring  the  contrary 
of  the  conclusions  here  stated  have  been 
found.  Cross  v.  Scarboro,  6  Baxt  (Tenn.) 
134,  and  Hood  v.  Morgan,  47  W.  Va.  817,  35 
S.  E.  911.  In  neither  of  them  was  there  any 
effort  in  the  opinion  to  apply  the  principles 
of  res  Judicata.  In  other  words,  the  princi- 
ples were  not  stated,  nor  was  there  any  ef- 
fort to  demonstrate  their  application.  The 
conclusions  are  certainly  not  sustained  by 
the  application  of  those  principles.  Hood  v. 
Morgan  erroneously  assumes  that  the  right 
of  contribution  arises  by  subrogation  only, 
and  it  is  upon  that  proposition  it  declares 
the  former  Judgment  in  favor  of  the  sureties 
against  the  creditor  conclusive.  The  deci- 
sion in  that  case  may  not  be  wrong.  Pos- 
sibly it  can  be  sustained  upon  the  doctrine  of 
estoppel.  As  to  whether  it  can  or  not,  it 
would  be  useless  to  enter  upon  any  inquiry 
now.  It  suffices  to  say  it  makes  an  erroneous 
application  of  the  doctrine  of  res  Judicata, 
and  no  element  of  estoppel  appears  in  this 
cause. 

As  the  costs  paid  and  expenses  incurred 
in  the  litigation  in  the  cause  of  Taylor  v. 
Taylor  by  the  plaintiff  in  this  bill  were  the 
result  of  its  effort,  not  to  refute  liability  in 
general  to  the  distributees  of  the  estate  of 
Taylor,  but  to  be  relieved  from  liability  on 
the  bond,  as  a  result  of  the  execution  of  the 
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subsequent  ones,  the  court  did  not  err  in 
refusing  to  enforce  contribution  against  the 
defendants  as  to  costs  and  expenses.  In  the 
main  the  defense  was  purely  personal. 

Seeing  no   error  in  the  decree  appealed 
from,  we  will  affirm  It 

LYNCH,  J.,  absent. 

WILIilAMS,  J.  (dissenting).  I  think  the 
decree  in  Taylor  v.  Taylor,  sustaining  the  de- 
murrers of  the  United  States  Fidelity  & 
ouaranty  Company  and  the  Citizens'  Trust 
k  Guaranty  Company,  and  dismissing  the  bill 
as  to  them,  Is  an  adjudication  against  the 
Central  Banking  &  Trust  Company  of  any 
right  to  contribution.  The  principal  and  all 
the  sureties  were  there  sued,  and  a  decree 
rendered  holding  the  principal  and  one  surety 
only  liable,  and  releasing  the  other  two. 
What  is  the  effect  of  that  final  and  unrerers- 
ed  decree?  In  the  absence  of  fraud  or  collu- 
sion between  the  obligee  and  the  discharged 
sureties,  is  It  not  conclusive  upon  the  co- 
sureties as  well  as  upon  the  creditor?  If 
not,  why  so?  There  is  a  privity  of  relation 
and  obligation  between  principal  and  sure- 
ty; and  It  is  out  of  regard  to  that  relation 
that  a  Judgment  against  a  principal,  bound 
iOT  a  collateral  undertaking,  is  conclusive  of 
the  amount  for  which  his  surety  is  liable 
Grim  v.  England,  46  W.  Va.  480,  83  S.  E. 
310,  76  Am.  St  Rep.  826;  State  v.  Nutter, 
44  W.  Va.  385,  30  S.  B.  67;  Turner  v.  Stew- 
art, 61  W.  Va.  403,  41  S.  E.  924.  No  one,  I 
imagine,  will  question  that  a  Judgment  re- 
covered against  a  principal  and  all  the  sure- 
ties, in  a  subsequent  suit  for  contribution  by 
the  surety  who  paid  it,  would  be  conclusive 
of  liability  to  the  creditor.  They  would  be 
estopped  to  deny  liability.  Why?  Because  the 
right  of  contribution  rests  on  liability  to  the 
obligee,  and  that  liability  was  an  issue  adju- 
dicated by  the  Judgment  Why,  then,  is  not 
a  Judgment  of  discharge  as  to  some  of  the 
sureties  equally  conclusive?  It  will  not  do 
to  say  that  a  Judgment  against  them  has  one 
effect,  and  a  Judgment  for  some  of  them  and 
against  others,  on  the  same  issue,  has  an- 
other effect  The  Judgment  must  have  the 
same  force  in  either  case.  The  right  of  con- 
tribution is  not  a  primary  right;  it  de- 
pends on  a  common  liability  to  a  third  per- 
son. The  sureties  must  occupy  toward  the 
creditor  exactly  the  same  attitude.  The 
right  to  have  contribution  springs  out  of  a 
common  burden  resting  on  two  or  more 
persons  occuplng  the  same  position  in  rela- 
tion to  the  creditor.  27  A.  &  E.  E.  L.  483. 
Therefore,  if  a  surety  is  not  liable  to  the 
creditor,  he  Is  under  no  obligation  to  help 
bear  the  burden;  he  is  not  then  liable  to  his 
cosurety.  A  surety  who  pays  a  debt  for 
which  another  surety  is  not  liable  cannot 
have  contribution.  1  Brandt  on  Suretyship 
&  Guaranty,  $  267.  "He  takes  the  place  of 
the  original  creditor,  and  may  be  resisted  on 


the  same  principles,  and  in  the  same  way.'* 
Lowndes  v.  Plnckney,  1  Rich.  Eq.  (S.  C.)  155. 
A  surety  paying  a  debt  can  occupy  no  bet- 
ter position  than  the  creditor  did.  2  Brandt 
on  Suretyship  &  Guaranty,  §  316.  In  a  suit 
for  contribution,  by  a  surety  who  paid  the 
Judgment,  there  is  Involved  the  same  identi- 
cal issue  that  was  litigated  In  the  suit  by  the 
creditor  against  the  sureties,  and  that  issue, 
having  been  determined  by  a  final  Judgment, 
is  res  Judicata.  It  matters  not  that  the  is- 
sue was  not  Joined  between  cosureties.  It 
was  Joined  between  the  creditor  on  the  one 
side  and  the  principal  debtor  and  sureties  on 
the  other,  and,  in  the  absence  of  fraud,  it  is 
conclusive  on  all  parties.  It  is  on  the  ground 
that  a  Judgment  in  such  case  has  a  concln- 
sive  effect  that  equity  subrogates  the  surety 
who  pays  it  to  all  the  rights  of  the  creditor, 
not  only  as  against  the  principal  debtor,  but 
against  the  other  sureties  as  well.  Hawker 
V.  Moore,  40  W.  Va.  49,  20  S.  E.  848;  Woods 
V.  Douglas,  46  W.  Va.  667,  33  S.  E.  771; 
Hess'  Estate,  69  Pa.  272;  2  Brandt  on  Sure- 
tyship &  Guaranty,  |  309.  What  are  the 
rights,  then,  of  a  creditor  who  has  obtained  a 
Judgment  against  prfncipal  and  sureties? 
Why,  he  has  a  final  Judgment  conclusive  up- 
on all  of  them,  which  the  law  makes  a  lien 
upon  their  lands.  Now,  is  It  not  clear  that 
if,  in  a  suit  for  contribution,  a  cosurety 
could  controvert  the  Judgment,  the  surety 
who  paid  it  would  not  be  enjoying  the  rights 
of  the  creditor?  Says  Chief  Justice  Marshall 
in  Lidderdale  v.  Robinson,  2  Brock.  (U.  S. 
dr.  Ct)  159,  Fed.  Cas.  No.  8,337,  after  re- 
viewing some  early  Virginia  decisions:  "The 
principle  which  the  cases  decide  Is  this: 
Where  a  person  has  paid  money  for  which 
others  were  responsible,  the  equitable  claim 
which  such  payment  gives  him  on  those  who 
were  so  responsible  shall  be  clothed  with  the 
legal  garb  with  which  the  contract  he  has 
discharged  was  Invested,  and  he  shall  be  sub- 
stituted, to  every  equitable  Intent  and  pur- 
pose, in  the  place  of  the  creditor  whose  dalm 
he  has  discharged.  This  principle  of  substi- 
tution is  completely  established  in  the  books, 
and,  being  established,  it  must  apply  to  all 
persons  who  are  parties  to  the  security,  so 
far  as  is  equitable.  The  cases  suppose  the 
surety  to  stand  in  the  place  of  the  creditor, 
as  completely  as  if  the  Instrument  liad  been 
transferred  to  him,  or  to  a  trustee  for  his 
use.  Under  this  supposition,  he  would  be  at 
full  liberty  to  proceed  against  every  person 
bound  by  the  instrument  Two  cosureties 
were  sued  Jointly,  and  Judgment  was  ren- 
dered in  favor  of  them  both.  The  creditor 
appealed  to  the  Supreme  Court  from  the 
Judgment  in  favor  of  one  of  them,  and  such 
Judgment  was,  as  to  such  surety,  reversed, 
and  Judgment  in  the  Supreme  Court  was  ren- 
dered against  such  surety  for  a  large  amount, 
which  he  paid.  Held,  he  could  not  recover 
contribution  from  the  other  surety.  The 
Judgment  which  as  to  him  remained  In  force 
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In  the  court  below  established  the  foct  that 
he  was  not  liable  to  the  creditor,  and  conse- 
quently not  liable  for  contribution."  1 
Brandt  on  Suretyship  &  Guaranty,  |  267. 
The  author  cites  Ledoux  y.  Durrive,  10  La. 
Ann.  7,  which  is  not  in  the  library.  But  I 
have  no  doubt  he  correctly  states  the  prin- 
ciple decided. 

Mr.  Black,  a  very  eminent  law  writer,  in 
his  work  on  Judgments,  §  691,  says:  "Where, 
in  a  suit  against  one  of  two  sureties,  judg- 
ment is  fairly  obtained  against  him,  and  no 
collusion  existed  between  him  and  the  party 
recovering  the  judgment  or  the  principal  ob- 
ligor of  the  bond,  if  notice  of  the  pendency 
of  such  suit  has  been  given  his  cosurety,  the 
latter  stands  virtually  in  privity  with  him 
against  whom  the  judgment  has  been  ob- 
tained. The  cosurety  in  such  case  is  bound 
to  avail  himself  of  any  defense  which  he  may 
have,  and  he  will  not  be  permitted  after- 
wards, in  a  suit  for  contribution  brought 
against  him  by  his  cosurety  who  has  paid  and 
satisfied  the  judgment,  to  set  up  any  defense 
which  he  ought  to  have  pleaded  In  the  orig- 
inal suit  upon  the  bond,  by  becoming  a  party 
for  that  purpose.  It  was  his  duty  to  join  in 
the  defense  to  the  action.  Having  taHed  to 
do  so,  though  he  had  full  notice  of  the  pend- 
ency of  the  action,  he  waives  all  defenses 
he  might  have  had,  and  in  the  suit  for  con- 
tribution the  matter  is  res  judicata.*'  The 
author  here  states  a  proposition  even  stron- 
ger than  the  one  I  am  contending  for,  but  he 
is  supported  by  Love  v.  Gibson,  2  Fla.  598, 
and  other  authorities.  I  would  fi^ve  the  judg- 
ment conclusive  effect  only  ill  case  the  sure- 
ties were  parties  to  the  suit  The  exact 
principle  for  which  I  contend  arose,  and  was 
decided,  in  Hood  v.  Morgan,  47  W.  Ya.  817,  85 
S.  B.  911.  But  the  majority  opinion,  in  effect, 
overrules  that  case.  The  question  was  also  de- 
cided by  the  Supreme  Court  of  Tennessee  in 
Cross  V.  Scarboro,  6  Baxt  (Tenn.)  184.  That 
case  is  almost  identical  with  the  one  at  bar. 
There  some  of  the  sureties,  as  in  this  case, 
bad  executed  several  obligations.  In  a  suit 
by  the  creditor  against  all  of  them  some  were 
discharged  and  others  held  liable.  Those 
that  were  held  Uabie  paid  the  debt  and  sued 
the  others  for  contribution,  and  the  court 
held  that  the  former  judgment  of  discharge 
was  an  adjudication  of  their  nonliability, 
and  was  binding  on  the  cosureties.  The  fol- 
lowing cases  are  also  pertinent:  Preslar  v. 
Stallwarth,  87  Ala.  402;  Hess'  Estate,  69 
Pa.  272 ;  Fletcher  v.  Jackson,  23  Vt  581,  56 
Am.  Dec.  98.  In  fact,  after  a  very  careful 
examination  of  the  subject,  I  do  not  find  that 
any  court,  except  the  Supreme  Court  of  Ohio, 
holds  to  the  principle  decided  by  the  major- 
ity opinion.  The  cases  of  Pomeroy  National 
Bailk  V.  Huntington  National  Bank,  Hudson 
V.  Land  &  Mining  Co.,  and  Blem  v.  Ray,  de- 
cided by  this  court  and  dted  in  the  majority 
opinion,  in  my  opinion,  are  not  applicable. 


(73  W.  ya.  151) 

BERRY  et  al  ▼.  BCRRY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  4,  1913.) 

(Syllabus  hy  the  Court.) 

Obstbuction  op  Way. 

The  decree  below  is  affirmed  on  the  prin- 
ciples enunciated  in  Wooldridge  v.  Coushlin, 
46  W.  Va.  345,  33  S.  E.  233,  Boyd  v.  Wool- 
wme,  40  W.  Va.  282,  21  S.  E.  1020,  Walton 
V.  Knight,  62  W.  Va.  223,  58  S.  E.  1025,  and 
Hoffman  v.  Shoemaker,  69  W.  Va.  233,  71 
S.  E.  198,  34  L.  R.  A.  (N.  S.)  632. 

Appeal  from  Circuit  Court,  Braxton  Coun- 
ty. 

Bill  by  A.  Bf.  Berry  and  others  against 
John  P.  Berry.  Decree  for  complainants, 
and  defendant  appeals.    Affirmed. 

Morrison  ft  Rider,  of  Sutton,  for  appellant. 
Hines  &  Kelley,  of  Sutton,  for  appellees. 

MILLER,  J.  The  decree  appealed  from  per- 
petually enjoined  defendant  from  obstruct- 
ing a  road  or  way,  claimed  as  a  way  by  pee- 
scription  or  of  necessity,  or  both,  from  plain- 
tiffs' land  through  the  lands  of  defendant  to 
the  public  road,  which  road  or  way  the  evi* 
dence  shows  had  been  in  use  for  more  than 
twenty  years,  and  was  the  only  way  by 
which  plaintiffs  and  their  ancestors  and  pred- 
ecessors in  title  had  for  getting  to  the  pub- 
lic road.  We  see  nothing  in  the  fticts  proven 
to  differentiate  this  case,  so  far  as  the  legal 
principles  applicable  are  concerned,  from  the 
cases  referred  to  in  the  one  point  of  the 
syllabus,  and  we  think  the  principles  of  those 
cases  rule  this  one,  and  that  the  decree  ap- 
pealed from  should  be  affirmed,  and  such 
will  be  the  decree  and  mandate  of  this  oonrt. 

(78  W.  Va.  182) 

BBARDSLBT   CO.   y.    V.   B.  ASHDOWN    ft 

CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

.    Nov.  4,  1913.) 

(8yUdbu9  5y  the  Court.) 

1.  Rbceivebs  (}  146*)— Termination  of  Sur 

— JUBISDICTION    OVER   PROPEBTT. 

Property  or  funds  in  the  hands  of  a  receiv- 
er is  in  cua.todia  legis;  and  if  the  suit  should 
terminate  for  want  of  jurisdiction,  or  any  other 
cause,  the  court  still  has  jurisdiction  for  the 
purpose  of  making  restoration  to  the  owner  of 
such  property  or  funds  or  to  the  person  who 
has  acquired  a  legal  right  thereto. 

[Ed.  Note.— For  other  cases,  see  ReceiTers, 
Cent.  Dig.  §}  253-256;    Dec  Dig.  i  146.*] 

2.  Receivers  (|  192*)^Sali  of  Pbopbrtt— 
Accounting. 

If  the  receiver  has  in  good  faith  sold  the 
property  under  direction  of  the  court,  he  should 
not  be  required  to  account  for  more  than  Its 
value  at  the  time  it  was  wrongfully  taken. 

[Ed.  Note.^For  other  cases,  see  Receivers- 
Cent,  Dig,  §  383;  Dec  Dijj.  i  192.*] 

3.  Receivers  (|  202*)— Sale  .  of  Propbrtt^ 
Accounting — Evidence  of  Value. 

After  due  advertisement  for  competitive 
bids  for  a  stock  of  goods  offered  for  sale  in 
bulk,  the  highest  bid  received  should  be  taken 


•For  othsr  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Bep'r  Indexes 
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&s  evidence  of  their  value  rather  than  the  value 
eyidenced  by  an  invoice  thereof  taken  by  the 

owner. 

[Ed.  Note. — For  other  cases,  see  Receivera, 
Cent  Dig.  §  403;    Dec.  Dig.  §  202.  ♦] 

Appeal  from  Gircait  Court,  Ohio  County. 

Bill  by  the  Beardsley  Company  against  Y. 
E.  Aahdown  &  Co.  and  others.  Decree  for 
complainant,  and  Lonls  Paall  appeals.  Re> 
versed  and  remanded. 

George  A.  Blackford  and  Noyes  ft  Ritz,  all 
of  Wheeling,  for  appellant  J.  B.  Handlan, 
of  Wheeling,  for  appellee. 

WIIiIilAMS,  J.  The  Beardsley  Company,  a 
corporation  chartered  for  the  purpose  of 
"decorating,  painting,  papering,  buying,  and 
selling  wall  paper,  paints,  and  decorator's 
supplies  and  for  the  purpose  of  renovating, 
overhauling,  repairing,  and  renewing  build- 
ings generally,"  having  its  principal  place  of 
bnsiness  in  the  dty  of  Wheeling,  becoming 
largely  indebted  and  being  threatened  with 
salts,  brought  a  suit  in  equity  against  its 
numerous  creditors,  praying  that  a  receiver 
be  appointed  to  take  charge  of  its  assets, 
and  that  he  be  given  power  to  **complete  its 
contracts  and  dispose  of  its  assets  by  the 
making  of  n%w  contracts,  or  in  such  manner 
as  will  bring  the  greatest  possible  price  for 
the  same."  It  also  prayed  that  its  creditors 
be  enjoined  from  prosecuting  suits  against  it 
or  in  any  wise  interfering  with  such  receiv- 
er, and  that  its  assets  be  applied  to  the  pay- 
ment of  its  debts  in  the  order  of  their  priori- 
ties, and  that  any  surplus,  after  the  pay- 
ment of  debts,  be  paid  to  its  stockholders. 
Thereupon,  in  December,  190S,  Louis  Paull 
was  appointed  receiver,  gave  bond  and  took 
charge  of  all  of  plaintiif*s  property,  and  con- 
ducted the  business  for  about  a  year.  He 
made  his  first  report  to  court  on  the  5th  of 
February,  1910,  saying  "that,  after  conduct- 
ing the  business  for  one  year  in  the  most 
economical  way  possible,"  he  found  that  it 
could  not  be  run  with  profit  to  the  creditors, 
and  asked  that  he  be  permitted  to  make  im- 
mediate sale  of  the  property  and  wind  up 
plaintilTs  affairs  under  directions  of  the 
court  The  court  authorized  him  to  make 
sale  and  at  the  same  time  referred  the  cause 
to  a  commissioner  to  ascertain  and  report 
the  debts  and  to  settle  and  audit  the  receiv- 
er's accounts.  The  receiver  sold  all  the  prop- 
erty then  on  hand  in  bulk,  as  he  was  au- 
thorized to  do,  after  having  advertised  for 
competitive  bids,  to  John  T.  Kelly,  of  Cleve- 
hind,  Ohio,  at  the  price  of  $3,880.86;  he 
being  the  highest  of  four  competitive  bidders, 
one  of  whom  resided  in  the  city  of  Wheeling. 
The  decree  appointing  the  receiver  directed 
him  to  take  an  inventory  of  the  property  and 
assets  of  every  kind  which  had  been  turned 
over  to  him  and  to  report  to  court  the 
amount  thereof,  and  also  to  report  what  con- 
tracts the  plaintiff  had  made,  the  condition 
thereof,  and  whether  it  would  be  profitable 


for  the  receiver  to  complete  them  '^nder  the 
directions  and  orders  of  the  court,*'  and 
whether  it  would  be  feasible  and  profitable 
for  him  to  undertake  to  obtain  other  con- 
tracts and  conduct  the  business  of  plaintiff. 
He  did  not  take  an  inventory  but  relied 
upon  the  one  taken  by  plaintiff  and  exhibited 
with  its  bill,  which  showed  the  value  of  the 
stock  of  goods  then  on  hand  to  be  something 
over  $13,000,  besides  $71.27  in  cash.  In  his 
settlement  of  the  receiver's  account,  the  com* 
missioner  charged  him  with  that  valuation, 
because  the  receiver  had  incorporated  it  in 
his  own  report  The  receiver  took  a  number 
of  exceptions  to  the  report,  all  of  which 
were  overruled,  except  one  which  related  to 
the  commissioner's  finding  that  the  receiver 
was  personally  liable  for  something  over 
$2,000  of  debts  created  by  his  own  purchase 
of  goods,  as  such  receiver,  and  used  in  con- 
ducting plaintifTs  business  'during  the  re- 
ceiversliip.  This  exception  was  sustained* 
and  the  question  of  his  liability  for  those 
debts  left  undetermined.  But  the  court  held 
him  liable  for  the  value  of  the  goods  as  evi- 
denced by  the  inventory»  instead  of  their  val- 
ue as  ascertained  by  the  subsequent  sale 
made  under  order  of  court;  and  he  has  ap- 
pealed, assigning  as  error  that  the  court  was 
without  jurisdiction  to  grant  relief  in  the 
cause  and  therefore  could  not  decree  against 
him;  and  that  the  decree  is  also  erroneous 
in  amount 

The  bill  is  admittedly  without  equity.  It 
presented  no  cause  of  action  and  was  finally 
dismissed  for  want  of  Jurisdiction.  But,  be- 
fore it  was  dismissed,  plaintiff  had  been  ad- 
Judged  a  bankrupt  by  the  district  court  for 
the  Northern  district  of  West  Virginia,  and 
the  trustee  in  bankruptcy  had  filed  his  peti- 
tion in  this  cause  praying  that  the  funds  In 
the  hands  of  the  receiver  be  turned  over  to 
him.  The  court  accordingly  decreed  that  the 
receiver  pay  to  A.  L.  Sawtelle,  trustee  in 
bankruptcy,  $11,600.33,  less  the  sum  of  $249, 
costs  of  suit,  which  he  was  directed  to  turn 
over  to  the  clerk  of  the  court  This  sum  is 
arrived  at  according  to  tbe  value  of  the 
goods  that  went  into  the  receiver's  hands, 
taken  by  the  commissioner  from  the  inven- 
tory filed  with  plaintiff's  bill,  after  allowing 
the  receiver  certain  credits. 

Notwithstanding  the  court  was  without 
Jurisdiction  to  appoint  a  receiver  or  to  do 
anything  else  in  the  cause,  it  still  had  the 
power  to  correct  the  wrong  which  it  had 
done  by  restoring,  as  far  as  possible,  the 
property  to  the  party  from  whom  it  had 
been  wrongfully  taken.  But  the  property 
had  been  sold,  and  it  was  therefore  impossi- 
ble to  restore  it  in.  kind;  all  the  court  could 
then  do  was  to  turn  over  the  proceeds.  The 
bankruptcy  court  had  in  the  meantime  ac- 
quired Jurisdiction  to  administer  plaintiff's 
assets,  and  the  trustee  in  bankruptcy  was 
therefore  the  proper  person  to  receive  the 
proceeds.    A  receiver  is  not  a  trustee  for  the 
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litigants.  He  Is  appointed  as  the  court's 
officer  to  serve  Its  convenience  and  to  pre- 
serve rights  pending  their  determination. 

[1]  Property  in  his  hands,  as  such  officer,  is 
said  to  be  in  custodia  legls;  and  if  the  court 
has  taken  property  from  the  owner,  without 
jurisdiction,  it  ought  in  Justice  to  restore  it 
The  receiver  has  no  right  to  complain  of  this 
exercise  of  power  by  the  court,  for  he  Is  not 
thereby  divested  of  any  right  As  between 
him  and  the  owner  of  the  property,  the  re- 
ceiver is  estopped  to  deny  the  Jurisdiction  of 
the  court  to  make  restoration.  Baltimore  B. 
&  Li,  Ass'n  V.  Alderson,  99  Fed.  489,  39  G.  C. 
A.  609.  We  are  not  called  upon  to  say,  and 
therefore  do  not  determine,  to  what  extent, 
.  if  any,  a  receiver  appointed  by  a  void  order, 
and  the  sureties  on  his  bond,  are  liable  to 
third  persons  for  his  conduct  All  we  do  de- 
cide is  that  he  may  be  required  by  the  court 
that  appointed  him  to  make  restoration  to 
the  owner  of  property  wrongfully  taken  from 
him,  or  of  its  proceeds,  if  it  has  been  sold 
under  order  of  court  It  is  one  of  the  inher- 
ent powers  of  courts,  charged  with  the  ad- 
ministration of  Justice,  to  right  their  own 
wrongs  whenever  possible  to  do  so.  Such 
power  is  Independent  of  whether  the  court 
had  Jurisdiction  of  the  cause  in  which  the 
wrong  was  committed.  We  find  a  number  of 
cases  in  which  this  principle  has  been  sanc- 
tioned and  applied. 

Northwestern  Fuel  Co.  v.  Brock,  139  U.  S. 
216, 11  Sup.  Ct  523,  35  L.  Ed.  151,  was  a  case 
where  the  plaintiff  had  recovered  a  Judg- 
ment in  the  United  States  Circuit  Court  for 
the  Northern  District  of  Towa,  and,  on  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  the  Judgment  was  reversed  for  want 
of  Jurisdiction  in  the  circuit  court  The  Su- 
preme Court  ordered  that  the  plaintiffs  in  er- 
ror have  execution  for  their  costs;  and  the 
cause  was  remanded  for  further  proceedings. 
On  the  filing  of  the  mandate  in  the  circuit 
court,  defendants  moved  for  Judgment  against 
plaintiff  for  their  costs,  and  also  for  certain 
sums  of  money  which  had  been  collected,  in 
the  meantime,  on  the  void  Judgment.  The 
court  ascertained  that  $629.23  had  been  col- 
lected on  the  Judgment  and  gave  Judgment 
for  that  sum  and  the  costs,  which  together 
aggregated  $840,  and  plaintiff  took  a  writ  of 
error  to  the  Supreme  Court  of  the  United 
States,  alleging  as  error  that  the  court,  being 
without  Jurisdiction  of  the  cause  of  action, 
was  without  Jurisdiction  to  render  Judgment 
either  for  costs  or  for  the  money  which  had 
been  collected  on  the  void  Judgment  But 
the  action  of  the  lower  court  was  sustained. 
Justice  Field  who  wrote  the  opinion,  in  which 
all  the  Justices  concurred,  says :  "We  are  of 
opinion  that  the  proceeding  to  enforce  the 
restitution  in  the  cases  mentioned  Is  under 
the  control  of  the  court,  and  that  all  needed 
Inquiry  can  be  had  to  guide  Its  Judgment  in 
a  summary  proceeding,  upon  motion  of  the 
parties ;  the  only  requisite  being  that  the  op- 
posite party  shall  be  heard,  so  that  in  direct- 


ing restitution  no  further  wrong  be  commit 
ted.    The  restitution  is  not  made  to  depend 
at  all  upon  the  question  whether  or  not  the 
court  rendering  the  Judgment  reversed  act- 
ed within  or  without  its  Jurisdiction." 

Bank  of  Mississippi  v.  Duncan,  52  Miss. 
740,  was  a  case  involving  the  right  of  the 
court  to  make  restoration  of  funds  in  the 
hands  of  its  receiver,  who  had  been  appointed 
by  a  decree,  void  for  want  of  Jurisdiction. 
Point  1  of  the  syllabus  is  in  part  as  follows : 
"Where  the  court  takes  the  fund  from  a  de- 
fendant, pending  litigation,  and  afterwards 
becomes  satisfied  it  cannot  grant  relief  and 
dismisses  the  bill,  it  still  has  power  to  retain 
the  bUl  for  the  purpose  of  repairing  the 
wrong.  Equity  courts  can  compel  receivers 
to  pay  a  fund  into  court  or  to  account,"  etc. 

In  Whiteside  v.  Prendergast,  2  Barb.  Ch, 
(N.  Y.)  471,  it  was  held :  Where  "the  protec- 
tion of  the  rights  of  a  defendant  requires  the 
continuance  of  the  receiver,  the  court  will 
not  grant  a  discharge  although  the  suit  is  at 
an  end;  but  it  will  require  the  defendant 
thus  protected  to  file  a  bill  forthwith  to  set- 
tle his  rights." 

Baltimore  B.  &  L.  Ass*n  v.  Alderson,  99 
Fed.  489,  39  C.  C.  A.  609,  a  case  decided  by 
the  Circuit  Court  of  Appeals  on  an  appeal 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  West  Virginia,  is  also  in 
point  The  Circuit  Court,  acting  without 
Jurisdiction,  had  appointed  a  receiver  and  or- 
dered sale  of  certain  property.  The  receiver 
gave  bond,  as  required,  and  made  sale,  re- 
ceiving a  portion  of  the  purchase  money  In 
cash.  He  embezzled  it,  and  his  surety  re- 
sponded by  paying  the  money,  for  him,  into 
the  registry  of  the  court  On  appeal  to  the 
Qrcuit  Court  of  Appeals  (90  Fed.  142,  32  C. 
C.  A.  542),  it  was  held  that  the  Qrcuit  Court 
was  without  Jurisdiction  to  entertain  the  suit 
and  that  the  entire  proceedings  were  coram 
non  Judlce  and  void.  When  the  mandate 
came  down  to  the  Circuit  Court,  the  surety, 
who  had  answered  for  the  receiver's  default, 
demanded  that  the  money  which  he  had  paid 
into  the  registry  of  the  court  be  returned  to 
him,  on  the  alleged  ground  that  the  order  ap- 
pointing the  receiver  was  void  and  his  bond 
created  no  obligation.  But  the  court  held 
that  he  was  liable  as  surety,  notwithstanding 
the  want  of  Jurisdiction  to  appoint  ^the  re- 
ceiver, and  decreed  that  the  purchaser  at  the 
void  sale,  and  not  the  surety,  was  entitied  to 
the  money.  Judge  Slmonton,  who  delivered 
the  opinion  of  the  court,  in  discussing  the  of- 
fice and  duties  of  a  receiver,  says:  "He  is 
its  (the  court's)  agent,  merely  its  ministerial 
officer.  His  possession  is  custodia  legls. 
Whether  the  court  had  the  right  in  that 
particular  case  to  appoint  him,  he  could  not 
question  it  He  and  his  sureties  are  estop- 
ped from  denying  the  Jurisdiction  of  the 
court  Indeed,  one  of  the  reasons  for  his  ap- 
pointment was  the  protection  of  the  property 
in  case  it  should  appear  that  tlie  court  was 
without  Jurisdiction." 
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In  Field  v.  Jones,  11  Ga.  413,  a  receiver 
had  been  appointed  to  collect  the  rents,  Is- 
sues, and  profits  of  certain  property;  and 
afterwards  the  bill  was  dismissed  on  demur- 
rer for  want  of  jurisdiction.  The  court  there 
held  that,  notwithstanding  the  receiver's 
functions  Int^r  partes  had  ceased,  he  was 
still  amenable  to  the  court,  and  the  funds 
in  his  hands  were  subject  to  its  order,  and 
that  it  should  be  returned  to  the  party  from 
whom  it  was  taken.  Judge  Nisbet,  who  wrote 
the  opinion  (11  6a.  at  page  415),  says :  "The 
decision  on  the  demurrer,  determining  that 
the  complainants  in  the  bill  had  no  equity, 
determined  also  that  the  fund  in  question  had 
been  wrongfully  placed  in  the  custody  of  the 
receiver.  This  being  so,  it  was  the  duty  of 
the  chancellor  to  order  it  to  be  paid  to  Fields 
or  his  assignees,  without  conditions,  unless 
withheld  from  so  doing  by  the  claim  of  other 
persons,  rightfully  and  according  to  the  forms 
of  chancery  proceedings,  brought  to  his  cog- 
nizance.** 

It  was  proper  to  require  appellant  to  make 
settlement  of  his  accounts  and  to  hold  him 
liable  for  the  proceeds  derived  from  sale  of 
the  property,  crediting  him  with  any  liens  he 
may  have  paid  and  with  all  legitimate  and 
necessary  expenses  incurred  in  caring  for  the 
property  and  in  making  sale  of  it  He  is  al- 
so entitled  to  a  ftiir  remuneration  for  services 
performed  in  executing  the  court's  orders 
but  not  for  services  in  conducting  plaintiff's 
business  for  a  year  without  any  direction 
from  the  court  so  to  do. 

[2]  Neither  the  rights  of  plaintiff's  credi- 
tors nor  of  the  creditors  of  the  receiver  can 
be  determined  in  this  suit  Inasmuch  as  the 
receiver  sold  the  property  under  the  direction 
of  the  court,  in  good  faith,  and  appears  to 
have  procured  the  best  price  obtainable,  which 
Is  very  much  below  the  value,  as  shown  by 
the  inventory  taken  by  plaintiff  when  it  filed 
its  bill,  he  should  not  be  held  to  account  for 
that  valuation,  in  the  absence  of  proof  that 
the  depreciation  was  caused  by  his  miscon- 
duct or  neglect  of  duty. 

The  proceeding  in  bankruptcy  did  not  di- 
vest the  state  court  of  its  jurisdiction  to  as- 
certain what  was  in  its  receiver's  hands  and 
to  direct  him  to  turn  it  over  to  the  person 
lawfully  entitled  thereto,  who,  as  we  have 
said,  is  the  trustee  in  bankruptcy.  The  fed- 
eral court  itself  has  recognized  such  Jurisdic- 
tion in  the  state  court  by  authorizing  the 
trustee  in  bankruptcy  to  apply  to  it  for  the 
funds. 

[3]  In  view  of  the  fftct  that  the  receiver 
carried  on  the  business  for  a  year  without 
authority  from  the  court,  and  no  doubt  con- 
sumed a  portion  of  the  stock  of  goods  that 
came  into  his  hands  in  completing  contracts 
made  by  plaintiff,  and  in  performing  new 
ones  made  by  himself,  it  may  be  difficult  to 
determine  accurately  the  amount  of  funds 
which  are  or  should  be  in  his  handa  But 
the  amount  should  be  ascertained,  as  near  as 


may  be,  according  to  the  principles  of  equity 
and  justice.  In  the  absence  of  fraud,  he 
should  not  be  held  responsible  for  what  he 
did  not  and  could  not  realize  on  a  sale  of  the 
goods.  The  stock  very  probably  consisted 
largely  of  remnants,  and  plaintiff,  in  order 
to  make  as  fair  a  showing  to  its  creditors  as 
possible,  may  have  valued  them  in  the  in- 
voice at  the  original  cost  But  it  is  common 
knowledge  that  the  remnant  of  a  stock  of 
merchandise  cannot  be  sold  in  bulk  at  any- 
thing like  its  first  cost '  Moreover,  the  cred- 
itors were  personally  served  with  process  and 
made  no  effort  to  stop  the  receiver  from  con- 
ducting the  business.  They  must  have  known 
that  he  was  carrying  on  the  business  without 
direction  from  the  court,  and  they  made  no 
effort  to  stop  him  or  to  have  him  discharged. 
Many  of  them  lived  in  the  city  of  Wheeling ; 
the  bill  apprised  them  of  what  the  receiver 
was  asked  to  do;  and  therefore  it  may  fairly 
be  assumed  that  they  acquiesced  in  both  his 
appointment  and  In  his  conducting  the  busi- 
ness. While  consent  can  never  confer  juris- 
diction so  as  to  validate  the  proceeding,  it 
would  nevertheless  seem  inequitable  for  them 
now  to  complain ;  and,  in  view  of  the  plain- 
tiff's insolvency,  no  one  else  has  a  right  to 
complain. 

We  reverse  the  decree  of  March  27,  1911, 
and  remand  the  cause  for  a  reascertainment 
of  the  funds  in  the  hands  of  Louis  Paull,  re- 
ceiver, according  to  the  principles  herein 
stated  and  further  according  to  equity  and 
Justice,  with  costs  of  this  appeal  to  be  paid 
out  of  the  fund  in  the  receiver's  hands. 


(78  W.  Va.  156) 

CITY  OF  CHARLESTON  et  al.  v.  LITTLE- 
PAGE,  Judge,  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  4,  1913.) 

(Syllahut  hy  the  Court,) 

1.  Municipal  Cobpobations  (§   217*)  — Em- 
ployment  OF  ATTOBNEY— AUTHOBITT— OON- 

TBACT. 

The  employment  Of  an  agent  or  attorney 
to  perform  a  special  service  for  a  munidpid 
corporation  need  not,  in  the  absence  of  a  stat- 
ute requiring  it,  be  evidenced  by  a  formal  or- 
dinance, by-law.  or  resolution,  nor  is  it  essen- 
tial that  it  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  576,  577,  579,  580; 
Dec.  Dig.  §  217.*] 

2.  Pbohibition   (§  17*) — Conditions  Pbece- 

DENT— DiSCBETION. 

The  rule  under  which  a  supervising  court 
sometimes  requires  an  applicant  for  a  writ  of 
prohibition  first  to  make  application  to  the  low- 
er court  for  discontinuance  or  vacation  of  the 
proceeding  or  action  complained  of  on  the 
ground  of  lack  of  jurisdiction  is  a  discretionary 
one  of  courtesy  and  deference  to  the  court  be- 
low, and  does  not  apply  if  it  appears  in  any 
manner  that  such  court  has  acted  deliberately 
or  has  considered  the  question  of  its  jurisdic* 
tion  and  intends  to  proceed. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §  66;    Dec.  Dig.  §  17.*] 
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3.  Courts  (8  32*)— Prohibition  (|  29*)— Ju- 
risdictional Facts—Time  for  Considera- 
tion OF  Pleading. 

Where  the  jurisdiction  of  a  court  depends 
upon  the  existence  of  facts,  it  has  no  right  or 
power  to  proceed  or  act  upon  a  pleading  which 
dotfs  not  substantially  set  forth  such  facts,  and, 
if  it  has  acted  upon  such  insufficient  pleading, 
its  claim  of  right  to  time  for  consideration  of 
the  sufficiency  thereof  does  not  justify  or  sus- 
tain its  action  in  refusing  to  vacate  the  void 
order. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §|  134,  137,  139;  Dec.  Dig.  §  32;* 
Prohibition,  Cent  Dig.  $  78;    Dec.  Dig.  $  29.*] 

4.  Municipal  Corporations  (§  68*)— Powers 
—Control  by  Courts. 

In  the  absence  of  a  statutory  right  of  su- 
pervision or  control,  a  court  cannot,  at  the  in- 
stance of  citizens  and  taxpayeri^,  in  any  man- 
ner restrain  or  control  the  governing  body  of  a 
municipal  corporation,  in  the  exercise  of  pow- 
ers and  functions  vested  in  it  by  law,  wheth- 
er the  discretion  and  power  so  vested  is  legis- 
lative, executive,  or  administrative. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  155,  1378,  1879; 
Dec  Dig.  §  63.*] 

(Additional  SyUahu$  hy  Editorial  Staf.) 

5.  Attorney  and  Client  (S  72*)— Presump- 
tion OF  Employment. 

Where  the  board  of  affairs  of  a  dty  had 
power  to  make  a  verbal  contract  with  an  at- 
torney to  represent  the  city,  the  failure  of  the 
board  8  record  to  disclose  an  order,  resolution, 
or  entiry  of  such  employment  did  not  disprove 
its  existence  in  an  action  wherein  the  attor- 
ney appeared  to  represent  the  city;  the  pre- 
sumption being  in  favor  of  an  attorney's  em- 
ployment where  he  appears  in  behalf  of  a  cli- 
ent 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CHent,  Cent  Dig.  S§  102-104;  Dec  Dig.  | 
72.*] 

Petition  for  writ  of  prohibition  by  the 
City  of  Charleston  and  others  against  Hoik. 
&inuel  D.  Lrittlepage,  Judge,  etc.,  and  oth- 
ers.   Writ  awai'ded. 

J.  E.  Chilton  and  John  Baker  White,  both 
of  Charleston,  for  petitioners.  B.  T.  Clay- 
ton, Jones,  Murphy  &  Ballard,  Morgan  & 
Morgan,  and  C.  J.  Van  Fleet,  all  of  Charles- 
ton, for  respondents. 


POFFENBAHGEB,  P.  The  circuit  court 
of  Kanawha  county  having  provisionally  en- 
joined the  city  of  Charleston,  the  members 
of  its  board  of  affairs,  and  council,  from  con- 
sideration of  a  certain  ordinance  and  action 
thereon,  granting  a  franchise  to  the  West 
Virginia  Water  &  Electric  Company,  secur- 
ing to  it  privileges  in  the  dty  streets  and  al- 
leys for  pipe  lines  for  supplying  the  city  and 
its  inhabi!tants  with  water,  obligating  the 
city  to  take  a  certain  number  of  hydrants  at 
spedfled  rentals,  and  prescribing  rates  and 
regulations  for  supply  of  water  to  the  inhab- 
itants of  the  city,  and  from  passing  said  ordi- 
nances, it  being  then  pending  in  the  council, 
the  city  and  others  of  the  defendants  ap- 
plied to  this  court  for  a  writ  of  prohibition 
to  restrain  the  judge  of  said  court  and  the 
plaintiffs  in  the  said  bill  from  enforcing  the 


injunction  and  from  further  procedure  upon 
the  bUL 

Before  this  action  was  taken,  certain  mem- 
bers of  the  council  and  the  West  Virginia 
Water  &  Electric  Company  appeared  and 
filed  demurrers  to  the  bill.  Chilton,  MacCor- 
kle  &  Chilton  tendered  a  demurrer  on  behalf 
of  the  city,  the  board  of  affairs,  and  council 
which  was  objected  to  on  the  ground  of  al- 
leged lack  of  authority  in  the  attorneys  to 
appear  for  the  city,  and  the  court  took  the 
objection  under  advisement  Thereupon  and 
on  the  same  day,  four  members  of  the  coun- 
cil moved  the  court  to  dissolve  the  injunc- 
tion, which  motion  the  court  overruled.  The 
return  sets  up  the  alleged  failure  of  the  city, 
its  board  of  affairs,  and  councU,  to  appear 
and  demur  to  the  bill  or  move  to  dissolve 
the  injunction,  as  matter  for  abatement  of 
the  rule,  and  an  affidavit  was  filed  showing 
a  search  of  the  records  of  the  meetings  of 
the  board  of  affairs  had  disclosed  no  order 
or  entry  appointing  or  employing  J.  E.  Chil- 
ton, a  member  of  said  law  firm,  who  actually 
appeared  for  the  dty,  an  attorney  for  the 
board  of  affairs  or  any  authority  in  him  to 
appear  on  behalf  of  the  dty  in  said  cause, 
or  to  appear  for  it  in  this  proceeding  to  pro- 
hibit the  prosecution  of  the  injunction  bUL 

[1,  6]  The  effort  to  show  such  lack  of  au- 
thority apparently  proceeds  upon  the  as- 
sumption that  the  employment  of  the  attor- 
ney must  have  been  made  a  matter  of  rec- 
ord. He  is  not  acting  in  the  capadty  of  an 
officer,  either  dectlve  or  appointive.  He  is  a 
mere  employ^  or  agent,  and  a  munidpal 
corporation,  in  the  absence  of  a  statutory 
restriction  upon  its  powers,  may  make  ver- 
bal contracts  for  such  employment,  just  as 
private  corporations  and  individuals  may. 
**The  contract  need  not  be  In  writing,  except 
where  so  required  by  statute  or  ordinance. 
So  the  employment,  in  the  absence  of  statu- 
tory or  charter  provisions,  need  not  neces- 
sarily be  by  a  formal  9rdinance,  by-law,  or 
resolution.  •  •  •  An  implied  request  for 
services,  as  well  as  an  implied  promise  to 
pay  therefor,  may  be  raised  against  a  munic- 
ipality, the  same  as  against  an  individual* 
by  circumstances."  28  Cya  586.  A  statute 
requiring  all  officers  not  otherwise  elected  to 
be  elected  by  the  general  council  does  not  ap- 
ply to  mere  clerks  and  employes,  or  laborers, 
whose  appointment  may  be  made  in  such 
manner  as  the  coundl  shall  designate.  Laow- 
ry  V,  Lexington,  113  Ky.  763,  68  S.  W.  1109. 
That  such  contracts  to  be  valid  need  not  be 
made  matter  of  record  is  well  established. 
Ross  V.  City  of  Madison,  1  Ind.  281,  48  Am. 
Dec.  361;  Langsdale  v.  Bouton,  12  Ind.  469; 
Indianapolis  v.  Skeen,  17  Ind.  628;  McCabe 
V.  Commissioners,  46  Ind.  383;  Logansport 
V.  Dykeman,  116  Ind.  15.  17  N,  B.  587 ;  Wilt 
V.  Town  of  Redkey,  29  Ind.  App.  199,  64  N. 
E.  228.  A  verbal  employment  of  an  attorney 
was  made  in  Board  v.  Sackrider,  35  N.  Y. 
154,  and  the  court  found  no  fault  with  the 
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employment  on  account  of  its  form,  or  rath- 
er for  lack  of  writing  or  matter  entered  of 
record,  but  declared  tbe  action  of  the  attor- 
ney in  bringing  the  suit  void,  because  the 
commissioners  had  not  first  determined  to 
institute  it,  but  had  left  it  in  his  discretion 
to  do  so.  As  the  board  of  affairs  clearly  had 
the  power  to  make  a  verbal  contract  of  em- 
ployment with  the  attorney  to  represent  the 
dty,  the  failure  of  its  record  to  disclose  an 
order,  resolution,  or  entry  of  such  employ- 
ment does  not  disprove  its  existence,  and  no 
other  evidence  is  offered.  When  an  attorney 
appears  for  a  client,  there  is  a  presumption 
in  favor  of  his  employment  which  must  be 
overcome  with  proof,  before  the  court  can 
deny  him  the  privilege  of  representing  his 
client.  State  v.  Bhrlick,  65  W.  Va.  700,  64 
N.  fi.  935,  23  L.  R.  A  Q«7.  S.)  691 ;  MuUan 
V.  United  States,  118  U.  S.  271,  6  Sup.  Ct 
1041,  30  L.  Ed.  170;  Railroad  Go.  v.  United 
States,  107  U.  S.  526,  108  U.  S.  512,  2  Sup. 
Ct  802,  862,  27  L.  Ed.  621,  806.  The  general 
rule  is  that  the  question  of  an  attorney*s  au- 
thority to  represent  an  alleged  client  can 
only  be  raised  on  a  motion  directly  made  for 
that  purpose  and  supported  by  affidavit,  after 
notice  of  the  motion.  4  Cyc.  931.  In  view 
of  these  principles  and  authorities,  it  is 
dear  that  the  authority  of  the  attorney  to 
appear  here  for  the  city  of  Charleston  has 
not  been  successfully  denied  or  questioned. 

[2]  If  the  circuit  court  had  cognizance  of 
the  matter  in  which  the  attorney  appeared, 
the  judge  thereof  would  likely  have  been  en- 
titled to  time  for  consideration  of  the  ob- 
jection informally  made;  but,  if  the  cause 
was  not  within  its  jurisdiction,  he  could  not 
bring  it  within  it  by  his  claim  of  right  to 
time  for  consideration  of  the  objection. 
Courts  always  pass  upon  questions  of  their 
own  jurisdiction  at  their  peril,  and  an  erro- 
neous decision  on  that  point  avails  nothing. 
However,  as  the  court's  alleged  lack  of  juris- 
diction was  brought  to  its  attention  by  the 
demurrer  of  four  members  of  council  and  the 
corporation  seeking  the  franchise,  and  the 
motion  of  the  four  members  of  the  council  to 
dissolve  the  injunction,  it  is  immaterial 
whether  the  city  properly  filed  its  demurrer 
otr  not.  It  is  not  the  purpose  of  the  rule,  un- 
der which  we  sometimes  require  want  of  ju- 
risdiction in  the  lower  court  to  be  brought 
to  its  attention  as  a  condition  precedent  to 
the  application  for  the  writ  of  prohibition,  to 
require  the  question  of  jurisdiction  to  be 
there  litigated  and  decided  for  review  here, 
but  only  to  give  that  court  an  opportunity 
to  correct  its  act  in  excess  of  its  jurisdic- 
tion, due  to  misapprehension  or  oversight  or 
some  other  adventitious  circumstance.  The 
rule  is  a  mere  exercise  of  the  discretion  of 
this  court  and  is  not  in  any  sense  rigid  or 
arbitrary.  Its  application  is  clearly  unnec- 
essary in  any  instance  in  which  the  inten- 
tion of  the  Inferior  court  to  act  beyond  its 
jurisdiction  is  made  apparent  in  any  way. 
The  rule  was  first  announced  by  this  court 


in  Board  v.  Holt,  51  W.  Va.  435,  41  13.  B. 
337,  and  it  was  there  characterized  as  a  rule 
of  courtesy,  or  deference  to  the  judge  below. 
In  Board  v.  Holt,  54  W.  Va.  167,  46  S.  E. 
134,  it  was  not  applied  because  deliberate  ac- 
tion on  the  part  of  the  judge  was  apparent 
It  was  applied  in  Jennings  v.  Judge,  56  W. 
Va.  146,  49  S.  E.  23,  because  it  was  apparent 
the  decree  complained  of  had  been  inadvert- 
ently entered.  At  least  there  was  nothing  to 
show  it  had  not  been  so  entered.  The  neces- 
sity of  application  to  the  court  below  in  any 
case  was  denied  in  Swinbum  v.  Smith,  15 
W.  Va.  483;  Hdn  v.  Smith,  13  W.  Va.  858; 
Supervisors  v.  Gorrell,  20  Grat  (Va.)  484. 
Here  it  appears  beyond  question  that  tbc> 
court's  alleged  want  of  jurisdiction  had  been 
brought  to  its  attention.  De^iurrers  to  the 
bill,  sufficient  to  raise  the  jurisdictional  ques- 
tion, had  been  filed,  and  the  court  had  over- 
ruled a  motion  to  dissolve  the  injunction, 
made  by  the  parties  to  the  bill,  having  a 
right  to  appear  and  make  the  motion.  Hence 
there  is  a  clear  lack  of  just  grounds  for  ap- 
plication of  the  discretionary  rule  of  cour- 
tesy. 

Suing  as  residents,  citizens,  qualified  vot- 
ers, householders,  and  freeholders,  the  plain- 
tiffs charged  in  their  bill  intent  and  purpose 
on  the  part  of  the  council  of  the  city  to  cre- 
ate an  unconstitutional  debt  by  the  passage 
of  the  ordinance.  This  charge  was  founded 
upon  provisions  In  the  proposed  ordinance  or 
franchise' binding  the  dty  to  rent  from  the 
company  170  fire  hydrants  at  an  annual 
rental  of  $38  each,  payable  at  the  rate  of 
$9.50  quarterly  for  each  hydrant,  making  a 
total  of  $1,615  per  quarter;  such  rentals  to 
be  paid  during  the  life  of  the  contract  or 
franchise,  an  absolute  period  of  30  years  and 
an  additional  conditional  one  of  20  years. 
This  contract,  if  consummated,  would  impose 
an  annual  charge  for  water  hydrants  of 
$6,460,  and  there  is  no  suggestion  of  insuffl- 
dency  of  the  revenue  or  income  of  the  city 
to  pay  it  It  does  not  impose  an  indebted- 
ness of  30  or  50  times  the  amount,  which, 
added  to  the  existing  Indebtedness,  might 
make  a  sum  in  excess  of  that  permitted  to 
the  city  by  the  Constitution  and  statutes. 
Allison  V.  Chester,  69  W,  Va.  533,  72  S.  E. 
472,  37  L.  R.  A.  (N.  S.)  1042,  Ann.  Cas. 
1913B,  1174.  As  thiis  provision  does  not  cre- 
ate an  indebtedness  within  the  statutory  or 
constitutional  limitations,  nothing  in  the  char- 
ter of  the  dty  requires  the  matter  to  be  sub- 
mitted to  a  vote  of  the  people,  and  the  charge 
of  inralidity  or  excess  of  authority,  based 
upon  failure  so  to  submit  the  proposition,  is 
wholly  unsustained  and  without  foundation. 
That  the  contract  is  intended  to  run  beyond 
the  terms  of  office  of  the  present  council  and 
board  of  affairs  does  not  make  the  passage 
thereof  an  ultra  vires  act,  for  nothing  in  the 
charter  or  general  statutes  prohibits  the 
making  of  sudi  a  contract  The  bill  contains 
a  number  of  allegations  as  to  excessive  or 
extravagant  charges  for  service,  but  these 
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are  all  matters  clearly  within  the  Jurisdic- 
tion and  power  of  the  council.  A  provision 
for  the  purchase  of  the  plant  at  the  expira- 
tion of  30  years  is  said  to  be  illegal  because 
it  requires  the  city  to  pay  for  the  plant  on 
the  basis  of  its  productive  value,  but  this  al- 
legation is  contradicted  by  the  provision  it- 
self»  exhibited  with  the  bill.  It  gives  the 
city  an  option  of  purchase  "at  a  fair  valua- 
tion" to  be  determined  by  arbitration;  but 
the  arbitrators  are  authorized  to  take  into 
consideration  the  productive  value  of  the 
waterworks  company's  rights  and  privileges 
and  property,  but  not  the  value  of  the  unex- 
pired term  of  the  franchise.  A  charge  of 
perpetuity  in  the  franchise  is  founded  upon 
a  provision  requiring  the  company,  at  the 
expiration  of.  the  franchise,  to  continue  to 
furnish  water  to  the  city  and  its  inhabitants 
at  the  rates  and  upon  the  conditions  therein 
prescribed  until  other  rates  may  be  agreed 
upon.  Clearly  this  provision  contemplates 
nothing  more  than  continued  operation  at  the 
option  and  will  of  the  city.  It  is  a  provision 
for  the  benefit  of  the  city  and  its  inhabitants. 
It  enables  them  to  obtain  water  from  the 
company  at  the  expiration  of  the  franchise, 
or  pending  settlement  of  the  terms  of  pur- 
chase, in  case  of  necessity  therefor,  due  to 
the  inability  of  the  city  or  its  unprepared- 
ness  to  obtain  water  from  other  sources. 
The  right  of  the  company  to  occupy  the 
streets  and  furnish  water  is  expressly  lim- 
ited to  50  years  at  the  most,  and  the  right 
to  shorten  this  period  by  purchase  is  reserv- 
ed to  the  city.  Notwithstanding  the  charge 
of  Insolvency  of  the  applicant  for  the  fran- 
chise, the  ability  to  perform  the  service  re- 
quired of  it  is  clearly  a  question  for  the 
council.  The  dty  is  not  bound  to  pay  any- 
thing unless  the  services  are  performed. 
Moreover,  failure  to  comply  with  conditions 
and  covenants  in  favor  of  the  city  and  its 
inhabitants  is  made  a  ground  of  forfeiture 
by  the  terms  of  the  franchise.  Neither  the 
charter  nor  any  statute  prescribes  any  stand- 
ard or  measure  of  financial  ability  of  per- 
sons or  corporations  applying  for  franchises. 
A  clause  in  the  franchise  providing  a  scheme 
or  method  of  co-operation  between  the  appli- 
cant and  the  city  for  the  licensing  of  plumb- 
ers is  said  to  amount  to  a  delegation  of  the 
police  powers  of  the  city,  but  an  examination 
of  this  provision  shows  a  reservation  of  full 
control  of  these  licenses  by  the  city.  There 
is  no  surrender  of  its  power  of  revocation  of 
licenses,  and  applicants  have  a  right  to  ap- 
peal to  the  board  of  affairs  in  cases  of  de- 
nial of  their  applications  by  the  company. 
A  charge  of  exclusiveness  in  the  franchise 
and  intent  to  establish  a  monopoly  is  found- 
ed upon  a  provision  binding  the  dty  not  to 
maintain  or  operate  any  waterworks  plant 
or  system  in  the  city,  except  the' system  now 
owned  by  the  waterworks  company.  This 
provision  would  fall  under  the  rule  of  strict 
construction.  Gas  Co.  v.  Parkersburg,  30  W. 
Va.  435,  4  S.  E.  650,  and,  under  that  rule. 


it  would  not  be  construed  as  denying  to  the 
city  power  to  grant  a  rival  franchise.  Its 
plain  purpose  is  to  prevent  the  city  from 
becoming  Itself  a  rival  of  the  grantee  of  the 
franchise.  The  bill  contains  no  charge  of 
fraud  or  corruption  on  the  part  of  the  coun- 
cil, but  it  says  large  and  powerful  influences 
have  been  brought  to  bear  through  the  pub- 
lic press  and  otherwise  upon  the  members  of 
the  council,  and  that  deceit,  fraud,  and  mis- 
representations have  been  resorted  to  in  or- 
der to  deceive  the  people.  There  is  nothing 
in  this  charge  inconsistent  with  honest  action 
on  the  part  of  the  coundl.  Hence  the  alle- 
gation has  no  semblance  of  a  charge  of  fraud 
or  corruption  on  their  part. 

[3]  In  the  argument,  suffldency  of  the  al- 
legations of  the  bill  to  show  acts  ultra  vires 
or  to  make  out  a  case  of  fraud  was  not  vig- 
orously insisted  upon.  Their  insuffidency 
was  rather  tacitly  admitted,  but  the  right 
o£  the  court  below  to  let  the  injunction  stand 
pending  consideration  of  the  sufllciency  of 
the  bill  *was  insisted  upon  and  constituted 
the  shibboleth  of  the  argument  This  posi- 
tion is  altogether  untenable.  Though  not 
often  so  expressed  in  terms  by  the  courts, 
the  rule  is  that,  in  passing  upon  the  question 
of  its  own  Jurisdiction,  a  court  always  acts 
at  its  peril.  Its  decision  upon  that  question 
affords  it  no  protection  from  supervisory 
process  from  a  higher  court  and  confers  no 
right  upon  the  parties  in  whose  favor  the 
dedsion  was  rendered.  Had  not  the  injunc- 
tion been  awarded  and  the  exercise  of  Ju- 
risdiction on  the  bill  made  effective,  the 
Judge  of  the  drcuit  court  could  no  doubt 
have  taken  time  for  consideration  of  the 
question.  He  cpuld  deliberate  as  to  wheth- 
er he  would  act  But  he  had  already  acted 
upon  the  bill  and  granted  the  relief  prayed 
for.  If  the  bill  conferred  no  Jurisdiction,  hLs 
claim  of  right  to  time  for  consideration  of 
the  demurrer  came  after  action,  and,  insist- 
ing upon  the  right  to  consider,  he  refused 
first  to  undo  what  he  had  done  without  au- 
thority. Being  wrongfully  in  the  domain 
of  another,  he  insisted  upon  staying  there 
pending  consideration  of  his  right  of  occu- 
pancy. Though  it  may  not  have  been  ex- 
pressly stated  in  the  return  to  the  rule  or  in 
argument  in  the  case  of  Board  v.  Holt,  51  W. 
Va.  435,  41  S.  E.  337,  such  was  the  position 
of  the  Judge  of  the  circuit  court  in  that  case. 
He  refused  to  entertain  a  motion  to  dismiss 
and  postponed  the  hearing  to  a  future  time. 
This  was  a  tacit,  if  not  express,  assertion  of 
right  to  time  for  consideration.  This  court 
denied  any  such  right  by  saying  his  action 
in  refusing  dismissal  was  equivalent  to  a 
determination  in  favor  of  Jurisdiction  and 
subjected  him  to  the  writ  of  prohibition. 
Such  appears  to  have  been  the  interpretation 
of  the  rule  in  Jennings  v.  Judge,  56  W.  Va. 
146,  49  S.  E.  23,  in  which,  the  drcuit  court 
was  accorded  mere  opportunity  to  vacate  a 
void  decree.  It  says  to  the  effect  that,  if  the 
Judge  refuses  to  do  so  upon  request,  he  will 
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be  Immediately  subjected  to  the  writ  of  pro- 
hibition. To  warrant  interposition  by  the 
writ  of  prohibition,  it  is  only  necessary  to 
show  that  the  inferior  tribunal  is  actually 
proceeding  or  about  to  proceed  in  some  mat- 
ter in  which  it  has  no  rightful  jurisdiction. 
Hessinger  v.  Holt,  47  W.  Va.  348,  34  S.  E. 
728;  High,  Extr.  Rem.  §  780.  Thus  stated  by 
courts  everywhere,  the  terms  of  the  rule  pre- 
clude right  to  time  for  consideration  after 
action,  and  authorize  prevention  of  action 
without  any  allowance  of  time  for  consid- 
eration. In  other  words,  a  court  proceeded 
against  by  prohibition  decides  in  favor  of 
Its  own  Jurisdiction  at  its  peril,  whether  its 
decision  be  in  the  form  of  an  act  done  or  a 
claim  of  right  to  time  for  consideration,  with 
intent  to  act  pending  that  consideration.  Its 
action  is  not  sustained  by  reason  of  the  ne- 
cessity of  decision  of  legal  questions  in  the 
process  of  the  unauthorized  act  In  Mc- 
Coniha  v.  Guthris,  21  W.  Va.  134,  the  lower 
court,  in  affirming  the  right  of  a  railroad 
company  to  take  land  within  20  feet  of  a 
dwelling,  found  it  necessary  to  pass  upon 
intricate  questions  of  statutory  interpreta- 
tion and  construction.  Nevertheless  this 
court  awarded  prohibition.  In  Ensign  Co. 
V.  Carroll,  30  W.  Va.  532,  4  S.  E.  782,  the 
action  of  the  court  below  in  perpetually  en- 
Joining  a  judgment  involved  many  intricate 
questions;  but  the  necessity  of  their  decision 
afforded  no  protection  from  the  writ  of  pro- 
hibition. The  proposition  thus  affirmed  is 
fundamental  and  its  soundness  so  apparent 
and  self-evident  that  it  is  seldom  questioned. 
Tha't  allegations  of  fact,  when  necessary  to 
vest  jurisdiction  in  a  court,  must  be  suffi- 
cient, is  an  obvious  corollary  of  the  proposi- 
tion Just  asserted.  To  say  the  court  may 
act  upon  insufficient  allegations,  because 
they  may  be  made  sufficient  by  amendment, 
is  clearly  inconsistent  with  the  rule  or 
principle.  The  facts  stated  do  not  confer 
Jurisdiction,  and  ability  to  amend  is  mere 
matter  of  surmise  and  conjecture.  Nothing 
in  the  view  of  the  court  establishes  it 
Hence  it  is  not  a  fact  within  the  knowledge 
of  the  court  If  it  is  permitted  to  act  under 
such  circumstances,  it  clearly  acts  without 
Jurisdiction.  To  permit  action  upon  such  a 
bill  or  pleading  will  enable  the  court  at  any 
time  to  exercise  jurisdiction  in  cases  in 
which  it  has  none.  If  it  has  power  to  retain 
for  amendment  and  act  upon  the  pleading, 
I)ending  the  process  of  amendment,  the  time 
allowable  for  amendment  would  be  within 
its  discretion  and  not  reviewable.  It  might 
take  a  week,  a  month,  or  a  year,  during 
which  there  would  be  action  without  Juris- 
diction shown.  The  power  to  proceed  at  all 
depends  upon  certain  facts,  and  they  are  not 
shown  and  may  never  be.  If  a  court  could 
act  upon  such  a  pleading,  th^re  would  never 
be  any  lack  of  Jurisdiction  except  in  those 
cases  in  which  it  is  denied  by  some  statute 
or  principle  of  law  and  is  in  no  sense  de- 
pendent upon  fact& 


[4]  Assuming  for  the  purposes  of  this  case, 
without  deciding  it,  that  citizens  and  tax- 
payers may  enjoin  the  counsel  of  a  city 
from  passing  an  ordinance,  because  the  pro- 
posed act  when  done,  will  be  one  ultra  vires, 
and  that  this  may  be  done  without  any  con- 
clusive showing  that  the  pending  ordinance 
will  be  passed,  or  an  averment  of  facts, 
showing  intent  on  the  part  of  the  council  to 
pass  it,  as  contradistinguished  from  a  mere 
claim  that  it  will  be,  and  that  citizens  and 
taxpayers,  without  showing  any  special  in- 
terest or  injury  peculiar  to  them  and  distinct 
from  that  which  the  general  public  will  suf- 
fer by  reason  of  the  act  the  question  raised 
by  the  bill  is  whether  or  not  citizens  and 
taxpayers  may  enjoin  a  city  council  from 
proceeding  to  consider  and  act  upon  a  pro- 
posed ordinance  without  a  disclosure  of  lack 
of  power  or  jurisdiction  in  the  council  to 
consider  and  act  upon  it  In  other  words,  the 
question  is  whether  citizens  and  taxpayers 
may,  by  an  appeal  to  the  court  control  the 
discretion.  Judgment,  and  action  of  a  city 
council  within  its  own  Jurisdiction.  That 
they  cannot  do  so  is  plainly  apparent  A 
municipal  corporation  is  vested  by  law  with 
certain  powers  which  it  may  exercise  as 
freely  as  a  court  may  exercise  its  own  juris- 
diction or  an  individual  his  own  right  re* 
specting  his  property  and  privileges  accorded 
by  law.  Within  the  limitations  prescribed 
by  law,  a  citizen  may  do  what  he  pleases 
with  his  property  and  make  such  contracts 
as  he  sees  fit  His  discretion  respecting 
these  matters,  whatever  it  may  be  called,  is 
beyond  the  power  of  control  by  courts.  So 
is  that  of  a  municipal  council.  Such  matters 
as  have  been  intrusted  to  it  or  are  determin- 
able by  its  discretion,  no  matter  whether 
that  discretion  is  legislative  or  administra- 
tive, belongs  to  it  and  to  no  other  tribunal. 
If  its  discretion  is  reviewable  or  controlla- 
ble by  the  citizens  under  a  referendum  stat- 
ute, their  right  of  veto  or  control  is  a  limi- 
tation upon  the  city's  powers ;  but,  if  power 
has  been  vested  in  the  city  without  any  such 
limitation,  the  absence  thereof  affords  no 
ground  for  intervention  or  control  by  the 
courts.  If  a  municipal  corporation  is  exceed- 
ing its  powers,  courts  may,  under  some  cir- 
cumstances, intervene  by  injunction  or  other- 
wise and  prevent  such  action.  What  these 
circumstances  are  and  what  interest  the  citi- 
zen must  have  in  order  to  confer  such  right 
upon  him,  it  is  not  necessary  here  to  inquire. 
It  suffices  to  say  that,  in  those  instances,  the 
jurisdiction  of  the  court  commences  with  the 
lack  of  Jurisdiction  in  the  city  or  its  govern- 
ing body,  and  the  court  cannot  proceed  until 
it  has  been  shown.  In  the  absence  thereof, 
it  has  no  power  to  interfere  by  certiorari, 
appeal,  injunction,  or  any  other  remedy. 
County  Court  v.  Boremail,  34  W.  Va.  87,  11 
S.  E.  747;  County  Court  v.  Boreman,  34  W. 
Va.  362,  12  S.  E.  490;  County  Court  v.  Arm- 
strong, 34  W.  Va.  326,  12  S.  E.  488;   Miller 
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V.  County  Court,  34  W.  Va.  285,  12  S.  B.  702; 
State  ex  rel.  v.  County  Court,  33  W.  Va.  589, 
11  S.  E.  72 ;  Fleming  v.  Guthrie,  32  W.  Va. 
1,  9  S.  K  23,  3  L.  R.  A.  53,  25  Am.  St  Rep. 
792.  Nor  has  equity  jurisdiction  to  enjoin 
every  illegal  act  on  the  part  of  a  governing 
body  or  public  officer.  Mann  v.  County 
Court,  58  W.  Va.  651,  52  S.  E.  776;  Morgan 
V.  County  Court,  53  W.  Va.  372,  44  S.  B. 
182.  Ordinarily,  in  the  absence  of  a  statu- 
tory right  of  interference,  a  citizen  much 
show,  in  addition  to  the  illegality,  an  injury 
to  himself  from  the  illegal  act,  peculiar  and 
distinct  from  that  suffered  by  the  public  in 
general. 

Upon  these  principles  and  conclusions,  the 
writ  of  prohibition  prayed  for  was  awarded. 

(73  W.  Va.  162) 

KUNST  ▼.  FINDLBY  et  al. 

(Supremt  Court  of  Appeals  of  West  Virginia. 

Nov.  4.  1913.) 

(8yllabu9  5y  the  Court,) 

1.  bzkcution  (§  155*)— fobthcomino  bowd— 
Bnpobcembnt—Notice. 

A  notice  of  a  motion  for  execution  on  a 
forthcoming  bond,  which  does  not  show  the 
value  of  the  property  taken  under  the  execution 
and  released  nnder  the  bond,  is  insufficient,  and 
should  be  quashed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Di^.  SI  425^33;    Dec.  Dig.  8  155.*] 

2.  Execution  (|  155*)— Fobthcomino  Bond— 
Validitt. 

Such  defective  notice  is  amendable,  since 
it  answers  the  purpose  of  a  pleading;  but, 
if  the  bond  is  produced  in  the  proceeding,  and 
discloses  omission  of  any  recital  therein  of  the 
value  of  the  property,  the  bond  itself  and  the 
proceeding  Uiereon  are  incurably  defective,  and 
cannot  be  saved  by  an  amendment. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  425-433 ;   Dec.  Dig.  i  155.*] 

3.  Execution  (§  155*)— Fobthcominq  Bond— 
NoTicB>— Amendment. 

If  such  bond  is  good  as  a  common-law  ob- 
ligation, the  cause  of  action  arising  upon  it  is 
wholly  different  from  that  involved  in  a  pro- 
ceeding upon  a  valid  forthcoming  bond,  and 
an  amendment  of  the  notice  so  as  to  authorize 
procedure  thereon  would  introduce  a  new  cause 
of  action. 

[Ed.  Note.— Fop  other  cases,  see  Execution, 
Cent  Dig.  IS  425-433;    Dec.  big.  §  155.*] 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  J.  T.  Kunst,  executor,  against 
Irven  Bindley  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

J.  H.  S.  Barlow,  of  Grafton,  for  plaintiffs 
in  error. 

POFFENBARGER,  P.  On  this  writ  of  er- 
ror to  a  Judgment  on  a  forthcoming  bond, 
errors  are  assigned  respecting  the  sufficiency 
of  the  notice,  service  thereof,  validity  of  the 
bond,  a  plea  of  non  est  factum,  and  the  evi- 
dence. 

The  proceeding  was  by  motion,  and,  after 
the  notice  had  been  served  and  docketed, 
there  was  a  motion  to  quash  the  notice  and 


the  return  of  service  thereof.  As  first  made 
on  the  27th  day  of  October,  1908,  the  motion 
challenged  only  the  sufficiency  of  the  notice. 
On  a  renewal  thereof,  on  the  9th  day  of  Feb- 
ruary, 1909,  it  also  attacked  the  return  of 
service  as  to  Irven  Flndley,  one  of  the  de- 
fendants. On  said  date  the  United  States 
Fidelity  &  Guaranty  Company,  the  other  de- 
fendant, the  surety  in  the  bond,  appeared, 
and  service  as  to  it  was  not  questioned.  The 
alleged  defect  in  the  return  as  to  service  on 
Irven  Findley  was  that  it  did  not  show 
James  W.  Findley,  to  whom  the  notice  was 
delivered,  was  a  member  of  the  family  of  the 
defendant  Irven  Findley.  The  service  was 
made  by  the  sheriff  of  Taylor  county,  and 
his  return  distinctly  states  James  W.  Find- 
ley was  a  member  of  the  family  of  Irven 
Findley.  The  fact  was  sufficiently  estab- 
lished by  the  return,  and  it  is  uncontra- 
dicted. 

[1, 2]  The  notice  recites  the  date,  the  pen- 
al^, condition,  obligee,  and  obligors  of  the 
bond,  the  substance  of  the  execution,  upon 
which  it  was  taken,  giving  the  amount  there- 
of, including  the  fee  for  taking  the  bond, 
and  the  officer's  commission,  and  breach  of 
the  condition,  and  declares  the  purpose  of 
the  obligee  to  move  the  circuit  court  of  the 
county,  on  the  first  day  of  its  next  regular 
term,  to  award  execution  on  the  bond  for 
principal,  interest,  and  costs.  But  omission 
of  the  value  of  the  property  taken  under  the 
execution  and  left  in  the  hands  of  the  prin- 
cipal in  the  bond  vitiates  it  The  motion 
foreshadowed  by  the  notice  was  a  statutory 
one,  calling  for  execution  on  the  bond,  which 
must  be  for  the  value  of  the  property  as 
shown  by  the  recital  thereof  in  the  bond,  not 
the  penalty  thereof,  nor  the  debt  called  for  by 
the  execution.  Code,  c.  142,  SS  1»  2,  3,  and  4. 
The  amount  for  which  the  execution  shall  is- 
sue on  such  a  bond,  made  a  judgment  by  the 
statute,  may  be  less  than  the  penalty  or  the 
debt  Calling  in  general  terms  for  execution 
on  the  bond  for  the  principal,  interest  and 
costs,  the  notice  demands  something  the 
statute  fails  to  give,  and  omits  what  it  does 
give.  In  other  words,  the  notice  omits  one 
of  the  facts  'essential  to  the  right  claimed. 
On  the  facts  stated  in  it  the  statutory  right 
asserted  cannot  stand.  Thus  viewed,  it  is 
insufficient  If  the  plaintiff  has  such  a  right 
as  he  claims,  the  notice  does  not  disclose  it 
This  is  not  the  ordinary  proceeding  for  judg- 
ment on  notice  and  motion,  but  a  statutory 
one  for  execution  on  what  the  statute  makes 
in  legal  effect  a  judgment  without  trial.  If 
not  successfully  impeached,  the  bond  is  a 
judgment  in  law,  foreclosing  the  question  of 
liability,  and  fixing  the  amount  thereof. 
Sklpwith  V.  Assurance  Society,  10  Leigh, 
(Va.)  502.  The  <notion  contemplated  in  such 
case  is  not  one  for  judgment  on  an  ordinary 
bond  or  other  contract  In  writing,  and  the 
notice  thereof  must  show  the  statutory  right 
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it  claims,  for  the  statute  confers  the  alleged 
right  as  well  as  the  suiumary  proceeding, 
and.  as  that  right  is  not  designated  at  all, 
the  liberal  rule  applicable  to  motions  under 
the  general  statute  cannot  be  invoked  here. 
The  same  omission  makes  the  bond  itself 
insnffldent  to  sustain  this  proceeding.  It 
sets  forth  in  detail  the  property  taken  under 
tlie  execution  and  released  by  the  bond,  but 
without  any  spedhcation  of  the  value  of  any 
of  it. 

Its  sufficiency  was  challenged  by  a  motion 
to  quash  it,  an  objection  to  its  introduction 
as  evidence,  and  a  motion  to  exclude  the  evi- 
dence after  its  introduction ;  the  bond  being 
the  only  evidence  introduced.  Although 
given,  not  by  the  debtor,  but  by  a  claimant  of 
the  property  levied  upon,  it  was  tendered  as 
a  forthcoming  bond,  and  has  many  of  the 
features  thereof.  After  having  given  a  sus- 
pending bond  prescribed  by  section  4  of 
chapter  107,  the  claimant  of  property  levied 
upon  under  a  writ  of  fieri  facias  or  a  dis- 
tress warrant  may  give  a  forthcoming  bond. 
Code,  a  107,  |  7. 

The  recital  of  the  value  of  the  property 
required  by  the  statute,  the  basis  of  the  Judg- 
ment, and  execution  on  the  bond  was  omitted. 
Without  this,  it  would  be  void  as  a  Judgment 
after  forfeiture  for  uncertainty.  The  stat- 
ute does  not  contemplate  Judgment  or  execu- 
tion for  the  penalty  or  the  amount  of  the  ex- 
ecution, but  only  for  the  value  of  the  proper- 
ty, provided  it  does  not  exceed  the  amount 
collectible  on  the  execution.  This  defect 
would  absolve  a  creditor  from  the  duty  to 
resort  to  the  bond,  and  allow  him  to  proceed 
against  the  sheriff.  In  other  words,  it  does 
not  afford  protection  to  the  sheriff  as  a  stat- 
utory bond  does,  because  it  does  not  give  the 
creditor  the  security  and  remedy  the  law  re- 
quires the  sheriff  to  take  for  him  on  releasing 
the  property.  On  the  statutory  'bond,  the  is- 
sues the  obligors  can  raise,  pertaining  to  its 
execution  and  validity,  are  few  and  simple, 
and  the  amount  of  the  recovery  is  unalter- 
ably fixed  by  the  recital  of  value.  If  the  in- 
strument has  not  the  elements  of  a  stat- 
utory bond,  though  good  as  a  common-law 
bond,  the  issues  may  be  entirely  different, 
and  the  amount  of  the  recovery  determined 
in  a  different,  less  speedy  and  certain,  and 
more  expensive  manner.  The  sheriff  and 
debtor  or  claimant  cannot  force  upon  the 
creditor  such  a  bond  in  lieu  of  the  one  the 
Btatute  contemplates.  Hence  it  is  perfectly 
dear  this  bond,  lacking  an  important  and 
▼aluable  feature  of  the  one  contemplated  by 
law,  is  not  a  good  statutory  bond. 

[3]  If  the  bond  were  sufficient,  the  notice 
oould  no  doubt  be  amended.  Loan  &  Trust 
Co.  V.  Fields,  110  Va.  827,  67  S.  B.  342 ;  WU- 
•on  V.  Pylee,  1  Strob.  (S.  C.)  357 ;  WUbanks 
V.  Willis,  2  Rich,  (S.  C.)  108;  Walker  v. 
Tumipseed,  8  Ala.  679;  Jemison  v.  Bank,  23 
Ala.  168 ;   Palmer  v.  Fltts,  61  Ala.  480.    But, 


assuming  the  bond  to  be  good  as  a  common- 
law  obligation,  an  amendment  would  wholly 
change  the  cause  of  action.  It  would  no 
longer  be  a  proceeding  under  the  statute  for 
vindication  of  a  statutory  right  Though  up- 
on the  same  instrument,  the  proceeding 
would  involve  an  entirely  different  cause  of 
action.  As  the  bond  was  given  for  the  bene- 
fit of  the  creditor,  he  could  waive  irregulari- 
ties in  it  no  doubt;  but  his  waiver  of  the 
omission  here  not^d  could  not  supply  it  He 
cannot  write  into  the  paper  the  value  of  the 
property,  without  which  it  is  not  a  statuto- 
ry bond.  By  his  election  to  sue  on  it  as  a 
common-law  obligation  he  cannot  effect  that 
result  The  Infirmity  of  the  paper  utterly 
precludes  achievement  of  the  purpose  mani- 
fested by  the  notice.  Any  proceeding  he  may 
be  able  to  maintain  on  the  bond  will  have  for 
its  purpose  the  accomplishment  of  a  wholly 
different  result  That  it  would  be  founded 
upon  the  instrument  upon  which  this  one  is 
based  is  immateriaL  Several  causes  of  ac- 
tion may  spring  out  of  the  same  paper  or 
transaction.  Hudson  v.  Land  ft  Mining  Ck)., 
76  S.  E.  797;  Pomeroy  Bank  v.  Huntington 
Bank,  79  S.  E.  662,  not  yet  officially  reported. 
The  notice  being  incurably  bad,  in  view  of 
the  infirmity  of  the  bond,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
proceeding  dismissed,  with  costs  in  this 
court,  as  well  as  in  the  trial  courts  to  the 
plaintiffs  in  error. 

ROBINSON,  J.,  absent 


(78  W.  Va.  126) 

PENCE  V.  BRYANT  et  aLf 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  4,  1913.) 

(8yllahu4  hy  the  Court.) 
NbW  TaiAI.   (§   8*)-^0INT  Defenoants— Db- 

NiAL  AS  TO  Certain  Defendants. 

Where,  in  a  joint  action  for  tort  against 
three  persons  who  unite  in  the  same  pleas,  the 
jury  finds  generally  against  all  of  them,  the 
court  may,  in  passing  on  their  motion  for  a 
new  trial,  and  the  plaintiflTs  motion  for  judg- 
ment on  Uie  verdict  against  two  (naming  them), 
whose  guilt  the  evidence  establishes,  and  to 
dismiss  as  to  the  other,  render  such  judgment 
as  to  the  two  defendants,  and  set  aside  the 
verdict  as  to  the  third,  of  whose  guilt  there  is 
no  proof. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  11;    Dec  Dig.  S  8.*] 

Error  to  Circuit  (Dourt,  Mercer  County. 

Action  by  Jennie  K.  Pence  against  R.  G. 
Bryant  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  entered. 

Wllllamd  &  Williams,  of  Bluefleld,  for 
plaintiff  in  error.  A  W.  Reynolds,  of  Prince- 
ton, for  defendants  in  error. 

LYNCH,  J.  Plaintiff  sued,  in  trespass  on 
the  case,  to  recover  damages  for  the  obstruc- 
tion of  a  public  street  in  front  of  her  bote? 
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property  in  the  town  of  Bramwell,  and  for 
the  pollution  of  the  well  on  her  lot  by  rea- 
son of  the  percolation  of  impure  water  there- 
to from  the  excavation  which  constitutes  in 
part  the  alleged  obstruction.  The  defend- 
ants, by  joint  plea,  denied  the  existence  of 
the  street  or  easement  claimed  to  be  affected. 
They  also  Joined  in  the  general  issue  of  not 
guilty.  Upon  the  trial,  the  Jury  returned  a 
general  verdict  in  favor  of  plaintiff  for  $1,- 
400.  Thereupon,  the  defendants  moved  for 
a  new  trial,  on  the  grounds  (1)  that  there 
was  no  evidence  to  support  the  verdict  as 
against  the  Pocahontas  Coal  &  Coke  Com- 
pany, and  (2)  that  the  court  erred  in  its  rul- 
ings on  instructions.  Plaintiff  then  offered  to 
dismiss  as  to  the  coal  and  coke  company, 
and  asked  for  Judgment  against  the  other 
two  defendants.  But,  defendants  still  in- 
sisting on  their  motion,  the  court  wholly  set 
aside  the  verdict,  and  awarded  them  all  a 
new  trial.  It  is  to  reverse  this  action  that 
this  writ  of  error  has  been  prosecuted  by 
the  plaintiff. 

Before  the  Jury,  the  plaintiff  substantially 
proved  her  cause  of  action.  The  nature  and 
extent  of  the  injuries  to  her  property  were 
clearly  shown.  The  damage  was  traced  to 
the  conduct  of  the  defendants  Bryant  and 
Hamilton  as  the  proximate  cause.  But  there 
was  no  proof  of  participation  in  the  wrong  by 
the  Pocahontas  Coal  &  Coke  Company. 

Although  doubtful  whether  the  instructions 
are  properly  presented  by  bills  of  exception, 
we  may  nevertheless  say  that  those  given  for 
plaintiff  correctly  propound  the  law  applica- 
ble to  the  facts  proved.  By  No.  1,  the  court 
told  the  Jury  that  the  ordinance  discontinu- 
ing part  of  the  obstructed  street  as  a  public 
highway  '*is  not  evidence  for  any  purpose  in 
this  case,"  and  that  therefore  they  should 
not  consider  it.  For  reasons  stated  by  Judge 
Brannon,  in  Pence  v.  Bryant,  54  W.  Va.  270, 
46  S.  E.  275,  an  injunction  suit  between  the 
same  parties  concerning  the  same  subject-mat- 
ters as  are  here  involved,  this  instruction  was 
not  improper.  The  owner  of  a  lot  abutting  on 
a  street  has  a  right  to  access  to  the  street, 
for  the  obstruction  of  which,  whether  by  an 
individual  or  by  the  municipality  itself,  he 
is  entitled  to  compensation  in  damages  com- 
mensurate with  his  injury.  2  Smith,  Mun. 
Corp.  S  1283 ;  5  Ahl  R.  &  Corp.  Cas.  117 ;  2 
Dillon,  Mun.  Corp.  f  6566 ;  Elliott  on  Roads 
and  Streets,  §  877 ;  Sherlock  v.  Kansas  City, 
142  Mo.  172,  43  S.  W.  629,  64  Am.  St  Rep. 
551;  Lewis  on  Em.  Dom.  §  134;  Moose  v. 
Carson,  104  N.  C.  431,  10  S.  E.  689,  7  L.  R. 
A.  548,  17  Am.  St  Rep.  681.  These  authori- 
ties also  show  the  propriety  of  plaintiff's  in- 
struction No.  2.  Her  third  and  fourth  in- 
structions were  clearly  proper.  In  effect, 
they  state  that,  if  the  Jury  believe  the  evi- 
dence sufficient  to  support  the  declaration, 
they  should  return  a  verdict  for  the  plaintiff 
in  an  amount  fully  compensating  her  for  the 
injury  sustained. 


Defendants'  instruction  Na  3,  refused,  was 
bad,  because  it  limited  recovery  to  defend- 
ants' acts  prior  to  February  1,  1904,  and 
not  to  May  30,  1904,  the  date  of  the  action. 
The  theory  of  its  proponents  was  that  the 
ordinance  of  the  former  date,  vacating  part 
of  the  obstru<^d  street,  operated  to  defeat 
recovery  for  injury  sustained  by  plaintiff 
thereafter,  which,  as  stated,  is  an  erroneous 
theory.  But  defendants'  instruction  No.  5 
should  have  been  given.  While  perhaps  its 
language  was  not  explicit  enough  to  avoid 
danger  of  an  improper  inference  by  the  Jury, 
its  purpose  was  to  say,  and  perhaps  it  did 
with  sufficient  definiteness  state,  that,  while 
the  Jury  might  find  against  Bryant  and  Ham- 
ilton or  not,  according  to  the  testimony,  yet, 
in  no  aspect,  could  it  find  against  the  Poca- 
hontas Goal  &  Coke  Company.  The  Jury 
could  not,  with  any  degree  of  propriety,  as 
heretofore  stated,  find  against  the  company, 
for  the  sufficient  reason  that  the  evidence 
entirely  exonerated  it  from  any  part  in  the 
consummation  of  plaintiff's  injury.  Yet  the 
Jury  included  it  in  the  verdict  on  some  theo- 
ry not  now  apparent  Had  this  instruction 
been  given,  there  would  have  been  no  occa- 
sion for  wholly  setting  aside  the  verdict,  as 
the  court  did,  apparently  because  of  lack  of 
proof  as  to  the  coal  and  coke  company. 

It  is  true  this  court  held,  in  Tracy  v.  Cloyd, 
10  W.  Va.  19,  that  a  verdict  against  Joint 
trespassers  upon  a  Joint  plea  cannot  be  va- 
cated as  to  only  one  of  the  defendants.  But 
in  that  case  the  defendants  did  not  request  a 
similar  instruction,  nor  did  the  plaintiff  aft- 
er verdict  offer  to  dismiss  as  to  the  defend- 
ants whose  guilt  was  not  proved,  and  ask 
for  Judgment  against  the  others.  No  sub- 
stantial reason  suggests  itself  excusing  the 
refusal  to  permit  the  plaintiff  here  to  dis- 
miss as  to  the  coal  and  coke  company,  and 
take  Judgment  against  Bryant  and  Hamilton, 
as  to  whom  the  proof  was  entirely  sufficient 
Such  refusal,  it  is  true,  finds  some  support 
in  a  few  early  cases ;  but  it  is  purely  techni- 
cal, and  not  sustained  by  reason  or  by  later 
authorities.  Railroad  Co.  v.  Foulks,  191  IlL 
58,  60  N.  B.  890 ;  Nordhaus  v.  Railroad  Co., 
242  111.  166,  89  N.  E.  974 ;  Pecararo  v.  Hal- 
berg,  24i3  lU.  95,  92  N.  E.  600.  In  the  first 
case  cited,  the  court  said:  "A  plaintiff  in  an 
action  of  tort  may  take  Judgment  against  as 
many  defendants  as  he  pleases.  The  liabil- 
ity of  tort-feasors  is  Joint  and  several,  and 
tlie  person  injured  can  select  which  of  them 
he  chooses  to  have  Judgment  against"  And 
in  the  second  case:  "While  the  action  was 
Joint,  the  liability  was  Joint  and  several. 
Several  persons  acting  Independently,  but 
causing  together  a  single  injury,  may  be 
sued  either  Jointly  or  severally,  and  the  in- 
jured party  may,  at  his  election,  sue  any  of 
them  separately,  or  he  may  sue  all  or  any 
number  of  them  Jointly.  If  he  sues  all,  he 
may,  at  any  time  before  Judgment,  dismiss 
as  to  either  or  any  of  the  defendants,  and 
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proceed  as  to  tlie  others."  In  the  other  case 
cited,  the  court  said:  "The  right  of  a  plain- 
tiff in  an  action  of  tort  to  sue  as  many  de- 
fendants as  he  chooses  and  to  have  judgment 
against  those,  only,  who  are  proved  guilty  is 
well  established.  So  is  his  right  to  take 
Judgment  against  a  part,  only,  of  those 
against  whom  a  verdict  is  !rendered.  It 
does  not  concern  the  appellant  (a  codefend- 
ant)  whether  the  case  is  dismissed  as  to  the 
dty  (the  other  defendant)  or  not" 

But  suppose  no  offer  had  been  made  to 
dismiss  as  to  the  Pocahontas  Coal  &  Coke 
Company.  It  was  still  the  duty  of  the  court, 
under  the  modern  rule,  established  by  an 
overwhelming  weight  of  authority,  to  grant  a 
new  trial  as  to  it  alone,  leaving  the  verdict 
stand  as  to  the  other  two  defendants.  "In 
an  action  against  two  charging  them  Jointly 
with  the  commission  of  a  tort,  If  the  evi- 
dence sustains  the  charge  against  one,  but 
not  as  against  the  other,  the  verdict  as  to 
the  one  against  whom  no  proof  is  made  will, 
upon  his  application,  be  set  aside,  and  the 
judgment  be  permitted  to  stand  as  against  the 
party  proven  guilty  of  the  wrong  which 
caused  the  damage."  Hayden  v.  Woods,  16 
Neb.  306,  20  N.  W.  345 ;  Gross  v.  Scheel,  67 
Neb.  223,  93  N.  W.  418 ;  Loving  v.  Com.,  103 
Ky.  534,  45  S.  W.  773 ;  Seeley  v.  Chittenden, 
4  How.  Prac  (N.  Y.)  265;  Albright  v.  Mc- 
Tighe  (C.  C.)  49  Fed.  817;  Pecararo  v.  Hal- 
berg,  246  111.  95,  92  N.  E.  600;  Railway  Co. 
V.  Gore,  106  Tenn.  390,  61  S,  W.  777;  Ter- 
penning  v.  Gallup,  8  Iowa,  74;  Kansas  City 
V.  File,  60  Kan.  157,  55  Pac  877;  Moreland 
V.  Durocher,  121  Mich.  398,  80  N.  W.  284; 
Heffner  v.  Moyst,  40  Ohio  St  112 ;  Railway 
V.  Moore  (Tex.  Civ.  App.)  119  S.  W.  697; 
Sparrow  v.  Bromage,  83  Conn.  27,  74  Atl. 
1070,  27  U  R.  A.  (N,  S.)  209,  and  note,  19 
Ann.  Ca&  796.  See,  also,  Railroad  Co.  v. 
Jones,  155  U.  S.  333,  15  Sup.  Ct.  136,  39  L. 
Ed.  176 ;  Gaslight  v.  Lansden,  172  U.  S.  556, 
19  Sup.  Ct  296,  43  U  Ed.  543.  In  the  first 
five  of  these  cases,  there  were  a  Joint  plea 
and  a  Joint  verdict. 

The  law  is  well  summarized  in  Sparrow  v. 
Bromage:  "Where  two  or  more  persons  unite 
in  an  act  which  constitutes  a  wrong  to  an- 
other, intending  at  the  time  to  commit  it  or 
In  doing  it  under  circumstances  which  fairly 
charge  them  with  intending  the  consequences 
whicb  follow,  they  incur  a  Joint  and  several 
liability  for  the  acts  of  each  and  all  of  the 
Joint  participants.  There  is  no  apportion- 
ment of  responsibility,  and  no  right  of  con- 
tribution or  indemnity  between  them.  One 
may  be  sued  severally,  or  any  or  all  together. 
Where  more  than  one  is  sued,  a  verdict  or 
Judgment  may  be  rendered  for  or  against  any 
or  all.  Where  Judgment  is  rendered  against 
more  than  one,  it  is  in  legal  effect  several  as 
well  BB  Joint  The  liability  continues  to  be 
a  sereral  one.  The  Judgment  may  be  revers- 
ed aa  against  one  or  more  and  sustained  as 


against  other&  These  well-settled  principles 
as  to  the  nature  of  the  Uabllity  of  Joint  tort- 
feasors, and  the  legal  effect  accorded  to  legal 
processes  to  enforce  that  liability,  lead  logi- 
cally and  naturally  to  the  conclusion  that, 
when  a  verdict  is  returned  against  several, 
the  court  may  deal  with  it  in  further  proceed- 
ings as  it  might  with  verdicts  returned 
against  each  in  separate  actions.  •  ♦  ♦ 
To  so  deal  with  the  verdict,  and  set  It  aside 
as  to  some,  and  not  as  to  others,  is  not  to 
depart  from  it  in  the  rendition  of  a  Judgment 
upon  it  against  those  others.  Such  a  Judg- 
ment pursues  it  in  its  legal  aspect  as  a  sever- 
al verdict  against  each" — citing  Cooley  on 
Torts,  224,  226,  and  many  other  cases. 

In  Kansas  City  v.  File,  supra,  the  court 
said:  "Error  is  claimed  because  of  the  re- 
fusal of  the  court  to  grant  a  new  trial  to 
the  dty  while  allowing  one  to  the  light  com* 
pany.  The  case  against  the  two  defendants 
was,  of  course,  tried  as  a  single  action.  What 
the  reason  was  for  awarding  a  new  trial  to 
one  while  refusing  it  to  the  other  is  not 
satisfactorily  shown  by  the  record.  Counsel 
in  argument  say  the  court  thought  that  the 
evidence  of  the  light  company's  ownership 
of  the  line  of  wire  upon  which  the  accident 
occurred  was  not  satisfactorily  established. 
If  so,  its  action  was  Justifiable.  Be  that  as 
it  noay,  no  legal  reason  exists  why  a  new 
trial  might  not  be  granted  to  one  defendant 
and  denied  to  the  other.  The  plaintiff  could 
have  prosecuted  actions  against  them  sepa- 
rately and  recovered  separate  Judgments. 
Neither  one  had  the  right  to  insist  upon  the 
Joinder  of  the  other  with  it  and  in  fact  as 
already  stated,  the  city  objected  to  the  Join- 
der of  the  light  company  with  it  Inasmuch 
as  separate  actions  could  have  been  maintain- 
ed against  each  of  the  defendants,  neither 
one  of  them  had  the  right  to  insist  that  the 
other  be  retained  in  the  case  until  final  trial 
and   Judgment." 

So,  also,  in  Albright  v.  McTlghe,  supra,  the 
court  says;  **It  is  settled  beyond  all  contro- 
versy that  the  liability  of  defendants  In  a 
suit"  for  tort  •'is  Joint  and  several.  All  the 
persons  liable,  or  any  one  or  more  of  them, 
may  be  sued  In  the  same  action,  and  a  re- 
covery may  be  had  against  one  or  more  or  all 
the  defendants  in  the  suit  or  plaintiff  may, 
at  his  election,  bring  several  actions  against 
persons  engaged  in  the  same  wrongdoing. 
Joining  them  as  he  pleases,  and  may  obtain 
several  Judgments  for  different  amounts; 
but  his  acceptance  of  satisfaction  of  any  one 
of  the  Judgments  will  operate  as  a  satisfac- 
tion of  them  all,  except  as  to  the  costs.  Love- 
Joy  V.  Murray,  3  Wall.  1  [18  U  Ed.  129]; 
Chaffee  v.  U.  S.,  18  WaU.  516  [21  K  Ed.  908] ; 
Cooley  on  Torts,  136.  And  in  Tennessee,  as 
elsewhere,  the  plaintiff  may  elect  which  Judg- 
ment he  will  enforce.  Knott  v.  Cunningham, 
2  Sneed  (Tenn.)  204 ;  Christian  v.  Hoover,  6 
Yerg.  (Tenn.)  505.    The  defendants  McTlghe 
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and  McKee  strennously  Insist  that  Sullivan 
cannot  alone  be  granted  a  new  trial  of  the 
Issue  upon  this  record,  as  he  was  sued  Jointly 
with  them,  pleaded  jointly  with  them,  de- 
fended jointly  with  them  at  the  trial,  which 
resulted  In  a  joint  judgment  against  them 
all,  and  with  them  jointly  moved  for  a  new 
trial,  and  that  his  subsequent  motion  cannot 
avail  him.  without  necessarily  Inuring  to 
their  benefit  That  Sullivan  should  have  a 
new  trial  they  agree,  but  claim  that  for  the 
error  as  to  him  there  must  be  a  new  trial  as 
to  them  also.  •  •  •  Without  further  cita- 
tion or  review  of  the  authorities,  I  am  well 
satisfied  that  the  court  has  power  to  grant 
Sullivan  a  new  trial  of  this  case,  and  over- 
rule the  motion  as  to  the  other  defendants." 
Our  conclusion  is  that  the  circuit  court 
erred  in  refusing  plaintiff's  motion  for  judg- 
ment against  Bryant  and  Hamilton  on  the 
verdict;  which  error  being  correctible  here, 
under  the  statute,  such  judgment  as  the  court 
should  have  entered  will  be  entered  here, 
and  the  verdict  set  aside  as  to  the  coal  and 
coke  company,  with  costs  to  the  plaintiff  in 
error  against  Bryant  and  Hamilton. 


(73  W.  Va.  139) 
REPAIR  tt  al.  V.  KREBS  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  4,  1913.) 

(Syllabus  hy  the  Court,) 

1.  Frauds,   Statute  of  (§   20»)— Credit  to 
Promisor^Pbimart  Obligation. 

A  letter,  authorizing  the  addressee  to  pur- 
chase from  a  merchant  with  whom  he  had  been 
dealing,  but  who  had  refused  him  further  cred- 
it, goods  needed  to  enable  him  to  complete  a 
contract  with  the  writer,  containing  the  writer's 
promise  that  he  would  send  his  check,  on  re- 
ceipt of  monthly  statements  of  account  approv- 
ed by  the  addressee,  upon  the  faith  of  which 
credit  is  extended,  and  approved  monthly  state- 
ments of  account  rendered  to  the  writer,  cre- 
ates a  primary  and  binding  obligation  on  him 
to  pay  such  accounts. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  35-12Mi;  Dec  Dig.  i 
26.*] 

2.  Frauds,  Statute  of  (8  26*)  — Credit  to 
Promisor—Charges  on  Creditor's  Books. 

In  an  action  against  the  author  of  the  let- 
ter for  the  price  of  goods  so  sold,  it  is  Imma- 
terial that  the  books  of  original  entry  do  not 
show  that  they  were  charged  to.  him. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f§  35-42 1^ ;  Dec  Dig.  § 
26.^] 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  John  F.  Repair  and  others 
against  the  Krebs  Lumber  Company.  Judg- 
ment for  plaintiffB,  and  defendant  brings  er- 
ror.   Affirmed. 

Davis  &  Davis  and  Osman  B.  Swartas,  all 
of  Clarksburg,  for  plaintiff  in  error.  R.  S. 
Douglass,  of  Clarksburg,  for  defendants  in 
error. 


WILLIAMS,  J.  Defendant  was  awarded 
this  writ  of  error  to  a  judgment  recovered 
against  It  by  plaintiffs  for  $405.75,  in  the 
circuit  court  of  Harrison  county.  The  action 
was  on  an  account  for  goods  sold  and  de- 
livered to  one  B.  F.  Satterfleld,  on  the  al- 
leged request  of  defendant,  and  was  submit- 
ted on  a  demurrer  to  plaintiffs'  evidence. 
The  only  question  presented  to  us  is:  Does 
the  evidence  support  the  verdict? 

Satterfield  had  sold  defendant  the  timber 
on  a  tract  of  land  in  Tucker  county,  and 
had  agreed  to  manufacture  and  deliver  same 
on  board  the  cars,  at  stipulated  prices  per 
thousand  feet,  depending  on  grades.  While 
he  was  engaged  in  fulfilling  this  contract, 
he  purchased  supplies  from  plaintiffs.  His 
account  with  them  was  running  behind,  and 
about  the  last  of  August,  1907,  they  declined 
to  extend  him  further  credit  Thereupon  he 
wrote  defendant,  and  in  reply  received  the 
following  letter:  "Sept  3,  1907.  Clarksburg, 
W.  Va.  Mr.  B.  F.  Satterfield,  Pleasant  Run, 
W.  Va. — ^Dear  Sir:  Your  favor  of  29th,  rec'd., 
and  we  are  sorry  to  learn  of  the  various 
troubles  you  are  having.  I  had  a  talk  with 
Mr.  Krebs  and  he  said  he  would  send  you  a 
check  for  250  but  he  has  not  done  so  yet,  he 
is  not  well  and  is  not  at  home — and  I  sup- 
pose he  has  not  had  a  chance  to  get  it  off. 
We  decided  that  you  better  go  to  your  man 
from  whom  you  buy  your  groceries  and  ar- 
range with  him  and  have  him  mail  us  your 
account  every  month  also  your  feed  man  and 
we  will  send  them  a  check  on  the  15th,  fol- 
lowing this  will  give  us  time  to  investigate, 
of  course  you  understand  that  you  will  have 
to  O.  K.  all  these  bills  before  we  could  pay 
them.  If  you  think  this  will  help  the  mat- 
ters any  you  can  arrange  it  in  this  way.  I 
think  it  will  save  you  a  lot  of  annoyance. 
Do  what  you  think  the  best  Yours  most 
truly,  Krebs  Lbr.  Co.,  per  Stemple." 

[1,2]  Shortly  after  receiving  this  letter, 
Satterfleld  presented  it  to  plaintiffs,  and 
thereby  secured  further  credit.  The  items  on 
the  account  bear  date  subsequent  to  the  time 
the  letter  was  shown  to  plaintiffs.  After 
writing  the  letter,  defendant  paid  a  previous 
bill  of  Satterfield  by  check,  made  payable 
direct  to  the  order  of  plaintiffs.  H.  L.  Stem- 
ple was  defendant's  general  manager,  and 
made  the  original  contract  on  its  behalf  with 
Satterfield  for  the  timber.  His  authority  to 
obligate  the  company  is  not  disputed.  Does 
the  letter  authorize  Satterfield  to  buy  goods 
on  defendant's  account?  We  think  it  does. 
That  plaintiffs  were  induced  by  the  letter  to 
extend  credit  is  fully  proven.  It  is  also  proven 
that  they  complied  with  the  terms  of  the  let- 
ter, by  having  the  accounts  approved  by  Sat- 
terfield before  mailing  them  to  defendant. 
Its  promise  to  send  plaintiffs  a  check  on  the 
15th  of  the  month  following  the  receipt  of 
the  account  is  equivalent  to  a  promise  to  pay 
the  account    That  the  promise  was  not  made 
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direct  to  plaintiffs  is  not  material;  it  was 
made  to  Satterfield  for  their  benefit,  al- 
tbough  they  were  not  named,  because  they 
were  the  persons  from  whom  Satterfield  was 
baying  his  supplies:  and  they  can  claim  the 
benefit  of  it  .  Defendant  recognized  its  obli- 
gation to  pay,  by  subsequenUy  sending  checks 
payable  to  plaintiffs,  and  by  letters  address- 
ed to  them.  In  one  of  these  letters,  written 
on  the  10th  December,  1907,  about  a  week 
before  the  account  was  closed,  which  must 
have  been  in  reply  to  a  request  from  plain- 
tiffs for  payment,  it  says,  "Referring  to  your 
favor  of  the  7th  inst,  we  have  referred  this 
matter  to  Mr.  Krebs,  and  asked  him,  if  pos- 
sible, to  favor  you  with  check  on  account," 
and  closes  by  saying  that  it  hopes  "we  will 
be  able  to  help  you  out  in  the  near  future." 
It  is  signed,  "Krebs  Lumber  Co.,  by  H.  L. 
Stemple"  3%e  "account"  mentioned  in  this 
letter  was  evidently  the  one  which  Satterfield 
had  made  with  plaintiffs.  The  promise  was 
original  and  made  for  a  consideration.  It 
clearly  appears  that  the  payments  to  plain- 
tiffs  were  to  be  a  discharge,  pro  tanto,  of  its 
obligation  to  Satterfield  for  the  timber,  and 
that  the  promise  was  made  to  enable  him 
to  complete  his  contract  with  the  promisor, 
from  which  it  was  to  derive  a  benefit  The 
promise  was  made  as  well  for  its  own  bene- 
fit as  for  the  benefit  of  Satterfield.  Howell 
V.  Harvey,  65  W.  Va.  310,  64  S.  B.  249,  22 
L.  R.  A.  1077;  and  Hardware  Co.  v.  Good- 
man, 68  W.  Va.  462,  69  S.  B.  898,  32  U  R.  A. 
(N.  S.)  598,  Ann.  Cas.  1912B,  218.  That  the 
account  was  not  charged  against  Krebs  Lum- 
ber Company  on  plaintiffs'  books  originally 
is  not  a  controlling  circumstance  to  show 
to  whom  credit  was  given;  under  the  ruling 
In  Howell  v.  Harvejr,  supra,  Krebs  Lumber 
Company  and  Satterfield  are  both  liable  to 
plaintiffs.  The  letter  was  not  the  promise  to 
pay  an  existing  debt  of  another,  but  was 
authority  to  Satterfield  to  buy  goods  on  the 
writer's  account 

The  court  properly  overruled  defendant's 
demurrer  to  the  evidence,  and  the  Judgment 
Isafilrmed. 

LXKCH,  J.,  absent 


(7J  w.  Vsu  146) 

STATB  V.  ANGELINA. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  4,  1913.) 

(SyUahua  hy  the  Court,) 
1.  Crxminai.  Law  ({  1151*)  —  Appsal  —  Dis- 

CRETIONABT  RUIilNO— CORTINUANCS. 

Before  reversing  a  judgment  for  error  in 
overmling  a  motion  to  contmue,  it  should  ap- 
pear that  the  trial  court  abused  Its  discretion, 
and  that  the  mover  of  the  motion  has  been 
prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  3045-3049;  Dec.  Dig.  § 
1161.*] 


2.  Cbzhinal  Law  (|  485*)— Ezpbbt  Wztnbss- 
ES  — Hypotheticai.  QUESnONS. 

Hypothetical  Questions  to  expert  witnesses, 
on  a  trial  for  homicide,  need  not  cover  all  the 
undisputed  facts  proven.  The  opposite  party 
may,  if  desired,  protect  himself  by  mcluding  all 
such  facts  in  other  hypothetical  questions  pro- 
pounded to  the  same  witnesses  on  cross-exam- 
ination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1073,  1074;    Dec  Dig.  | 

3.  Homicide  (S|  6^  15*)— Instbuctiow&— Evi- 
dence. 

On  a  trial  for  homicide  where  the  evidence 
tends  to  show  a  mortal  wound  by  defendant, 
and  a  subsequently  self-inflicted  wound  by  de- 
ceased which  may  or  may  not  have  been  mortal, 
it  is  error  to  tell  the  jury  in  instructions  pro- 
pounded by  the  state,  either  (1)  that  defendant 
who  inflicted  the  first  mortal  wonnd  Is  guilty  of 
first  degree  murder,  notwithstanding  the  sub- 
sequently self-inflicted  wound  by  deceased  may 
have  accelerated  or  been  the  immediate  cause 
of  his  death:  or  (2)  that  defendant  should  be 
found  so  guilty,  if  upon  the  evidence  the  jury 
should  find  beyond  a  reasonable  doubt,  that  de- 
ceased would  have  died  from  other  causes,  or 
would  not  have  died  from  the  wound  inflicted 
b^  defendant,  had  not  other  causes  operated 
with  it 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $$  7-10,  21;    Dec.  Dig.  Sf  5,  15. •] 

4.  Homicide  (§§  6,  15*)— Instbuctions— Evi- 
dence. 

Instructions  so  limited  ignore  the  well  es- 
tablished rules  of  homicide  (a)  that  if  after  a 
mortal  wound  is  inflicted  by  one  person  an- 
other independent  responsible  agent  in  no  way 
connected  in  causal  relation  with  the  first, 
intervenes  and  wrongfully  inflicts  another  in- 
jury, the  proximate  tause  of  the  homicide,  the 
latter  and  not  the  former  is  guilty  of  murder; 
and  0))  that  if  such  intervening  responsible 
agent  wrongfnllv  accelerates  death,  he  and  not 
the  agent  first  to  wound  is  guilty  of  the  homi- 
cide. 

lEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Sf  7-10,  21;    Dec.  Dig.  S§  6,  15.*] 

5.  Homicide  (§  291*)— Instructions. 

Where  in  such  cases  the  evidence  justifies 
it,  and  it  is  sought  to  hold  the  one  infiicting 
the  first  blow  or  wound  guilty  of  the  homicide, 
because  bis  act  resulted  in  rendering  the  one 
on  whom  his  mortal  wound  had  been  inflicted 
irresponsible  and  to  cause  him  to  inflict  upon 
himself  another  mortal  wound,  or  a  wound  ac- 
celerating his  death,  the  instructions  given 
should  be  so  framed  as  to  present  clearly  that 
theory  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  596;    Dec.  Dig.  S  201.*] 

Error  to  Circuit  Court,  Marion  County. 
Jim  Angelina  was  convicted  of  murder  in 
the  flr^t  degree,  and  brings  error.    Reversed. 

RoUo  J.  Conley  and  J.  G.  Prichard,  both 
of  Fairmont,  for  plaintiff  in  error.  A.  A. 
Lilly,  Atty.  Gen.,  and  John  B.  Morrison  and 
J.  E.  Brown,  Asst  Attys.  Gen.,  for  the  State. 

MILLER,  J.  On  an  indictment  defendant 
was  found  guilty  of  murder  in  the  first  de- 
gree and  adjudged  to  be  hung  in  expiation 
of  the  crime. 

[1]  He  was  indicted  August  14, 1912,  about 
three  weeks  after  the  homicide,  and  put  on  his 
trial  the  next  day,  assisted  by  counsel  then 
appointed  by  the  court    Counsel  then  moved 
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the  court  for  a  continuance  to  August  19,  to 
enable  them  to  confer  with  the  prisoner,  a 
young  Italian  who  could  not  speak  English, 
to  consult  expert  medical  men,  and  to  pre- 
pare for  the  triaL  This  motion  was  support- 
ed by  the  affidavit  of  one  of  the  counsel  so 
appointed,  and  by  other  eyidence.*  If  we  had 
been  sitting  in  the  trial  in  place  of  the  cir- 
cuit judge,  we  would  have  granted  the  rea- 
sonable motion  of  counsel;  but  the  trial' 
judge  has  a  discretion,  and  we  cannot  say 
from  the  record  that  he  abused  that  discre- 
tion or  that  the  prisoner  was  prejudiced  by 
the  adverse  ruling  of  the  court  We  ought 
to  see  prejudice  before  reversing  for  such 
error,  so  our  cases  hold.  State  v.  Madison, 
49  W.  Va.  96,  38  S.  E.  492 ;  State  v.  Harri- 
son, 36  W.  Va.  729,  15  S.  E.  982,  18  L.  R.  A. 
224. 

The  prisoner's  motion  for  a  change  of  ven- 
ue based  on  local  prejudice  and  threats  of 
lynching  was  also  overruled.  As  we  have 
concluded  the  judgment  must  be  reversed 
and  defendant  awarded  a  new  trial,  on  other 
grounds,  and  as  the  same  conditions  may  not 
now  or  hereafter  exist  in  the  county  where* 
the  homicide  occurred,  we  need  not  consider 
that  question  on  this  hearing. 

[2]  Another  ground  of  error  Is,  that  hypo- 
thetical questions  to  physicians  were  allow- 
ed, calling  for  their  opinions,  which  did  not 
cover  all  the  undisputed  facts  proven.  The 
argument  is  made  that  these  questions,  pro- 
pounded to  the  State's  witnesses,  elicited  en- 
tirely different  responses  from  those  pro- 
pounded to  the  witnesses  for  defendant, 
which  included  all  the  facts,  wherefore  de- 
fendant was  prejudiced.  The  authorities  con- 
cur in  holding  that  such  questions  need  not 
cover  all  the  facts,  even  the  undisputed  facts, 
in  the  case.  1  Wigmore  on  Evidence,  section 
682,  pp.  778,  779;  Bowen  v.  Huntington,  35 
W.  Va.  682,  14  S.  E.  217 ;  State  v.  Cook,  69 
W.  Va.  717,  72  S.  E.  1025 ;  Stearns  v.  Field, 
90  N.  T.  640 ;  Jackson  v.  Burnham,  20  Colo. 
532,  39  Pac.  577.  The  rule  is  different  when 
it  comes  to  instructions  to  the  jury.  Binding 
instructions  may  not  without  error  omit 
facts  or  theories  on  which  the  case  may  turn. 
The  remedy  for  the  side  opposing  such  hypo- 
thetical questions  is  on  cross-examination  to 
repeat  the  hypothetical  questions  to  the  wit- 
nesses with  the  omitted  facts  included  and 
elicit  answers  to  the  questions  based  thereon. 
Williams  v.  State,  64  Md.  384,  1  AU.  887,  5 
Am.  Cr.  Rep.  512. 

Lastly,  as  to  tiie  instructions  given  and  re- 
fused. We  have  examined  them  all.  All  the 
instructions  given  on  behalf  of  the  State, 
except  those  numbered  9  and  13,  are  clearly 
good.  They  propound  only  well  settled  rules 
and  principles  of  criminal  law,  and  the  ob- 
jections thereto  are  not  relied  on  here.  And 
as  to  the  instructions  proposed  by  defendant, 
which  were  rejected,  they  were  clearly  in- 
applicable to  the  facts  proven,  and  were 
rightly  denied. 


[3,  4]  Defendant's  exceptions  to  State's  in- 
structions numbered  9  and  13,  overruled,  are 
the  errors  mainly  relied  on.  By  number  9, 
the  jury  were  told,  in  substance,  that  if  de- 
fendant was  found  to  have  inflicted  a  mortal 
wound  on  Shaver,  wilfully,  deliberately  and 
premeditatedly,  and  that  within  a  minute  or 
a  minute  and  a  half  thereafter  Shaver  shot 
himself  in  the  head  inflicting  a  wound  not 
necessarily  fatal,  and  that  in  about  twenty 
minutes  after  the  infliction  of  the  mortal 
wound  by  defendant^  Shaver  died,  and  that 
his  death  was  not  the  result  of  the  self- 
inflicted  wound  but  that  if  it  had  any  effect 
only  hastened  his  death,  the  result  of  said 
mortal  wound,  it  was  then  their  duty  to  find 
defendant  guilty  of  first  degree  murder. 

By  instruction  13,  the  jury  were  told,  sub- 
stantially, that  if  in  the  manner  stated  in 
instruction  9  defendant  inflicted  on  Shaver  a 
mortal  icound  with  like  wilfullness,  delibera- 
tion and  premeditation,  and  that  thereafter 
in  about  twenty  minutes  he  died,  defendant 
was  guilty  of  flrst  degree  murder,  as  charged, 
provided  the  shot  fired  by  him  really  con- 
tributed either  mediately  or  immediately  to 
the  death  of  Shaver,  even  though  they  might 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  Shaver  would  have  died 
from  other  causes  or  would  not  have  died 
from  the  shot  fired  by  defendant  had  not 
other  causes  operated  with  it 

We  do  not  think  that  either  of  these  in- 
structions correctly  propounded  the  law  of 
the  case.  The  attorney  general  does  not 
much  defend  them.  His  contention  is  that 
though  erroneous  they  were  not  prejudicial, 
if,  on  the  evidence,  defendant  actually  fired 
the  fatal  shot  and  was  guilty  of  the  crime. 
But  we  cannot  concur  in  this  view  of  the 
case.  The  jury,  on  proper  instruction,  not 
the  court,  are  the  triers  of  the  fact  of  guilt. 
To  accept  the  argument  advanced  on  behalf 
of  the  State  would  be  to  put  the  court  in  a 
position  to  deny  the  prisoner  a  trial  of  the 
fact  by  the  jury.  This  would  not  do  in  any 
case,  particularly  in  a  case  of  a  capital 
crime.  We  cannot  see  that  these  erroneous 
instructions  did  no  harm,  and  the  authorities 
cited  are  inapt 

Bot;h  instructions,  and  particularly  the 
latter,  are  in  conflict  with  the  well  estab- 
lished rule  or  principle  of  homicide,  that  if 
after  a  mortal  blow  or  wound  is  inflicted  by 
one  person  another  independent  responsible 
agent  in  no  way  connected  In  causal  relation 
with  the  flrst,  intervenes  and  wrongfully  in- 
flicts another  injury,  the  proximate  cause  of 
the  homicide,  the  latter  and  not  the  former 
is  guilty  of  the  murder.  Wharton  on  Homi- 
cide, sections  28-33;  1  Wharton  Cr.  Law, 
section  160.  The  rule  is  different  where  the 
agent  so  interposing  is  irresponsible.  1 
Wharton  Cr.  Law,  section  161;  ^Tiarton  on 
Homicide,  section  37.  The  rule  violated  is 
the  same  where  the  negligence  of  a  responsi- 
ble agent  intervenes  to  cause  the  death,  as  in 
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the  case  of  surgeons,  but  not  if  death  results 
from  proper  surgical  or  medical  aid,  for 
death  resulting  Immediately  from  that  cause 
is  one  of  the  consequences  of  the  previous 
unlawful  act,  and  does  not  excuse  the  one 
responsible  therefor.  Wharton  on  Homicide, 
section  35;  1  Wharton  on  Or.  Law,  section 
157.  The  rule  respecting  the  intervention  of 
an  independent  responsible  agent  has  been 
applied  where  death  resulted  immediately 
from  a  self-inflicted  injury,  or  from  suicide. 
Wharton  on  Homicide,  section  33,  citing 
Lewis  V.  CJom.  (Ky.)  42  S.  W.  1127. 

Instruction  9,  moreover,  violates  another 
nile  of  homicide,  that  the  intervening  re- 
sponsible agent  who  wrongfully  accelerates 
death  is  guilty  of  the  murder  and  not  the 
one  who  inflicted  the  first  injury  though  in 
itself  mortal,  the  law  being  that  the  one  who 
thns  hastens  the  death  of  another  himself 
becomes  the  intervening  agent  and  proxi- 
mate cause  of  the  death.  Mr.  Wharton  says: 
*'And  one  whose  wrongful  act  hastens  or  ac- 
celerates the  death  of  another,  or  contrib- 
utes to  its  cause,  is  guilty  of  homicide, 
though  other  causes  co-operate."  And  he 
adds  pertinently  to  the  proper  theory  of  this 
case,  we  think:  "And  he  is  guilty  if  his  act 
was  the  cause  of  the  cause  of  the  death." 
Wharton  on  Homicide,  section  27. 

Number  13,  furthermore,  is  rather  incon- 
sistent within  itself.     In  the  first  place  it 
presupposes  a  mortal  wound  infiicted  by  de- 
fendant and  if  guilty  thereof,  that  defend- 
ant is  guilty  of  first  degree  murder,  provided^ 
this  mortal  shot  contributed   mediately  or 
immediately  to  Shaver^s  death,  though  the 
Jury  should  find  he  would  not   have  died 
from  the  mortal  blow  of  defendant  had  not 
other  causes   operated   with  it     The   only 
evidence  of  other  cause  or  causes  of  death 
to  which  the  instruction  could  have  referred 
was  the  eyidence  of  the  self-infiicted  wound 
by  StLaver.     If  defendant's  "mortal  wound*' 
would  not  have  resulted  in  death,  except  as 
co-operating  with  the  intervening  act  of  de- 
ceased, defendant  could  not,  upon  the  prin- 
ciple of  a   supervening  responsible  agency, 
above  referred  to,  have  been  found  guilty  of 
murder.     Besides  this  inconsistency  the  in- 
struction was  cloudy  and  misleading. 

[5]  On  the  evidence  before  the  Jury  at  the 
trial,  the  proper  theory  of  the  State's  in- 
structions should  have  been  a  mortal  wound 
by  defendant,  and  that  the  self-inflicted  in- 
Jury  by  deceased,  though  it  may  have  been 
the  proximate  cause  of  death,  was  not  the 
act  of  an  intervening  responsible  agent,  but 
of  one  rendered  irresponsible  by  the  wound 
inflicted  by  defendant,  and  as  the  natural  re- 
sult of  that  wound,  the  causing  cause  of  the 
immediate  death  of  deceased. 

Because  of  these  erroneous  and  misleading 
instmctions  we  are  of  opinion  to  reverse  the 
judgment  and  award  the  prisoner  a  new 
trial. 


(73  W.  Va.  174) 

DEVERICKS  V.  FAIR  GROUNDS  IM- 
PROVEMENT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov,   11,    1913.) 

(Syllabus  by  the  Oourt,) 
Appeal  anu  Ebbob  (§  1003*)— Vebdictt— Bvi- 

UENCE. 

Where,  on  a  motion  to  set  aside  a  verdict, 
a  conflict  of  oral  testimony  of  witnesses  in  the 
presence  of  the  Jury  is  not  alone  involved,  but 
conflicting  oral  testimony  is  on  the  one  side 
so  corroborated  by  documentary  evidence,  un- 
controverted  facts  and  circumstances,  or  some 
of  these,  as  to  show  that  the  verdict  is  decid- 
edly against  the  preponderance  of  the  evidence, 
the  court  may  properly  set  aside  the  verdict  and 
award  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  3938^943;  Dec.  Dig.  § 
1003.^] 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  F.  Camden  Devericlcs  against  the 
Fair  Grounds  Improvement  Company,  a  cor- 
poration. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

R.  S.  Douglass,  of  Clarksburg,  and  G.  W. 
Farr,  of  West  Union,  for  plaintiff  in  error. 
J.  E.  Law,  of  Clarksburg,  for  defendant  in 
error. 


ROBINSON,  J.  The  verdict  of  the  Jury 
was  in  plaintififs  favor.  On  motion  of  de- 
fendant, the  court  set  aside  the  same  and 
awarded  a  new  trial.  Plaintiff,  by  writ  of 
error,  maintains  that  the  verdict  could  not 
rightly  be  disturbed  and  that  he  should  have 
had  Judgment  thereon. 

We  find  no  error  In  the  order  setting  aside 
the  verdict  and  awarding  a  new  trial.  The 
court  did  not  invade  the  province  of  the  Jury 
in  making  the  order.  The  case  by  no  means 
turned  wholly  on  conflicting  oral  testimony 
of  witnesses  in  the  presence  of  the  Jury. 
Strong  documentary  evidence,  as  well  as 
some  uncontroverted  facts  and  circumstanc- 
es, corroborate  the  oral  testimony  introduced 
on  behalf  of  defendant  The  court  was  with- 
in its  province  in  adjudging  that  with  this 
corroboration  the  evidence  in  the  case  so  pre- 
ponderated in  defendant's  favor  as  to  neg- 
ative right  of  recovery  in  plaintiff.  The  court 
was  entitled  to  "go  beyond  the  question  of 
the  credibility  of  the  witnesses  who  gave 
conflicting  oral  evidence  in  the  presence  of 
the  Jury,  and  find  documentary  evidence,  un- 
controverted evidence,  facts  or  circumstances, 
or  some  of  these,  which  when  considered 
with  such  conflicting  oral  evidence  plainly 
constitute  a  decided  weight  and  preponder- 
ance of  evidence  against  the  verdict"  Coal- 
mer  v.  Barrett,  61  W.  Va.  237,  56  S.  E.  385. 

It  is  not  essential  to  detail  the  character 
of  the  controversy  or  the  particular  facts  in 
the  case.  It  suffices  to  say  that  a  review  of 
the  evidence  discloses  ample  Justiflcation  for 
the  order  setting  aside  the  verdict    The  evi- 
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dence  as  a  whole  plainly  preponderated  in 
defendant's  favor.  The  verdict  was  decided- 
ly against  the  weight  of  the  evidence. 
Though  there  was  conflicting  oral  testimony 
of  witnesses  in  the  presence  of  the  jury,  yet 
on  the  side  of  defendant  the  conflict  was  set- 
tled by  documentary  evidence,  uncontrovert- 
ed  facts  and  circumstances,  which  the  jury 
could  not  disregard. 

The  order  complained  of  will  be  afElrmed. 

LYNCH,  J.,  absent 

(73  W.  Va.  188) 

FLEMING  V.  SMOUSB. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Nov.  11.  1913.) 

f Syllabus  hy  the  Oouri.) 

1.  Judgment  Sustained. 

A  case  in  which  no  new  principle  is  an- 
nounced, and  in  which  the  verdict  and  judg- 
ment are  fully  supported  by  the  prool 

(Additional  ByUabu9  5y  Editorial  Btalf.) 

2.  Appeal  and  Bbbor  (S  1033*)— Habmixsb 
Bbrob— Remittitub  Damnum. 

A  remittitur  damnum,  in  an  action  for  the 

grice  of  merchandise  and  for  money  advanced, 
eing  in  defendant's  favor,  was  not  prejudicial 
to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  | 
1033.*] 

8.  Appkai.  and    Bbbob  (S  883*)— Objection 
Below— Acquiescence  in  Judgment. 

Where  plaintiff,  pursuant  to  a  judgment  of 
remittitur  damnum,  elected  to  remit  a  part  of 
the  amount  recovered  and  accept  die  remainder, 
and  made  no  objection  to  such  judgment,  he 
could  not  complain  on  appeal  that  the  trial 
court  erred  in  rendering  a  judgment  for  a  lesser 
amount  than  that  returned  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3611 ;  Dec  Dig.  1 883.*] 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  Thomas  A.  Fleming  against 
Thomas  E.  Smouse.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

Frank  C.  Reynolds,  of  Keyser,  for  plaintiff 
in  error.  William  MacDonald,  of  Keyser,  for 
defendant  in  error. 


LYNCH,  J.  By  writ  of  error,  Smouse  seeks 
reversal  of  a  judgment  against  him  upon  a 
verdict  in  favor  of  plaintiff.  The  action  is 
for  the  recovery  of  the  value  of  merchandise 
sold  to  defendant's  employes  and  money  ad- 
vanced for  his  use  and  benefit,  at  the  direc- 
tion of  his  agent,  Beard. 

The  defendant  denies  the  agency.  But  the 
Jury,  by  its  verdict,  found  against  him.  Its 
finding  in  this  respect  is  abundantly  support- 


ed, both  by  direct  proof  and  recognition  by 
ratification  of  Beard*s  acts.  Defendant's  let- 
ters to  plaintiff  and  conversations  with  him, 
and  various  payments  by  checks  on  accounts 
for  previous  months  upon  statements  fur- 
nished, render  reasonably  definite  and  certain 
the  existence  of  the  relation  of  principal  and 
agent.  So  well  assured  of  the  absence  of  any 
deficiency  of  proof  in  this  and  other  respects 
was  Smouse  that  he  failed,  after  the  award 
of  the  writ,  to  give  further  attention  to  the 
'  case,  not  even  filing  a  brief  in  support  of  the 
errors  assigned  In  his  petition  therefor. 

Nor  is  there  any  infirmity  in  the  instnic- 
tions  asked  by  plaintiff  and  read  to  the 
Jury  at  his  request.  They  properly  informed 
the  Jury  what  facts  it  should  deem  neces- 
sary to  establish  Beard's  agency,  both  by 
proof  of  actual  employment  as  the  represen- 
tative of  his  principal,  and  indirectly  by  the 
ratification  of  the  agent's  acts  and  conduct  in 
his  behalf  after  full  knowledge  of  such  acts 
and  cfonduct ;  both  methods  being  so  well  sus- 
tained by  competent  authority  here  and  else- 
where that  citations  are  unnecessary. 

[2]  The  defendant,  Smouse,  assigns  as  er- 
ror the  court's  refusal  to  instruct  the  jury 
to  find  for  him,  and  to  set  aside  the  verdict 
and  grant  him  a  new  trial;  also  the  action 
of  the  court  in  requiring  plaintiff  to  r^mit 
part  of  the  amount  found  by  the  jury' and 
rendering  judgment  for  the  residue.  The  ac- 
count was  not  controverted,  and,  as  stated, 
the  agency  was  established  by  full  and  com- 
petent proof.  The  remittitur  damnum  being 
favorable,  and  therefore  not  prejudicial  to 
them,  these  assignments  are  without  merit. 
Smouse  also  objected  to  the  introduction  in 
evidence  of  letters  written  by  him  to  Flem- 
ing— on  what  ground  he  does  not  state.  They 
seem  to  be  competent  for  all  purposes,  and 
especially  to  establish  the  agency  of  Beard. 
In  some  of  the  letters,  Smouse  expressly  de- 
clares such  agency,  and  a  complete  knowl- 
edge and  recognition  of  plaintiff's  account. 

[31  B*leming  also  complains  In  his  brief  of 
the  remittitur  damnum.  But,  from  the  judg- 
ment order  entered,  it  appears  that  he  "elect- 
ed to  accept  said  sum  of  $264.51  and  remit 
the  difference  between  the  said  amount  and 
the  sum  of  $460.90,  the  amount  of  the  verdict 
of  the  jury."  Nor  did  he  in  any  manner  ap- 
pearing in  the  record  object  or  except  to  the 
action  of  the  court  in  rendering  judgment 
for  an  amount  less  than  that  returned  by  the 
jury.  Not  having  done  so,  and  having  as- 
sented to  the  court's  action,  he  is  precluded 
from  further  complaint. 

Finding  no  error,  the  judgment  is  affirmed. 
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<73  W.  Va.  166)  l 

DUL.IN  €t  al.  V.  OHIO  RIVER  R.  CO. 
(Supreme  Court  of  Appeals  of  Weet  Virginia. 

Nov.  11,  1913.) 

(SyUahus  hy  the  Court,) 

1.  Eminent  Domain  (8  268*)--Remedt  of 
Property  Owner— Ejectment. 

Ejectment  lies  to  recover  land  taken  by  a 
railroad  company  for  its  railroad  tracks  with- 
out the  knowledge,  or  against  the  protest,  of  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  607,  736-740,  742;  Dec. 
Dig.  §  26a*] 

2.  Emtnent  Domain  (9  280*)— Remedy  of 
Owner— DsrsNSES— Estoppel  bt  Aoquixs- 
cenck 

A  landowner  who  sees  a  railroad  company 
constructing  its  railroad  through  his  land,  and 
makes  no  objection  until  it  is  completed,  is  es- 
topped to  sue  in  ejectment,  or  enjoin  the  opera- 
tion of  the  road. 

[Ed.  Note-— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  776;  Dec  Dig.  {  280.»] 

a  Vendor  and  Purchaser  (8  233*)— Unre- 
corded Deed— Validity— Subsequent  Pur- 

vHAjBEB* 

An  unrecorded  deed  for  a  railroad  right  of 
way  is  void  as  to  a  subsequent  purchaser  of  the 
servient  land  without  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  663-666;  Dec.  Dig.  | 
233.»] 

4.  Deeds  (S  103*)— Date— Presumption. 

Prima  fade,  the  date  of  a  deed  is  the  day 
of  its  execution,  notwithstanding  it  was  acknowl-' 
edged  at  a  later  date. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Kg.  H  562-573 ;  Dec.  Dig.  §  193.^] 

5.  Adverse  Possession  (8  8*)— Eight  of  Way 
—Acquisition. 

The  doctrine  of  adverse  possession  is  ap- 
plicable to  land  acqufred  by  a  railroad  company 
for  its  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Adverse  Posses- 
sion, Cent  Dig.  U  14. 27,  43-57 ;  Dec.  Dig.  8  8.*] 

6.  Adverse    Possession    (8   60'*V-Hailroad 
Right  or  Way— Permissive  Possession. 

When  such  right  of  way  is  only  an  ease- 
ment, occupation  by  inclosure  and  cultivation 
of  a  part  of  it  by  the  owner  of  the  servient  es- 
tate until  it  is  needed  for  the  operation  of  the 
railroad  is  presumed  to  be  permissive  and  not 
adverse,  and  the  statute  of  limitations  will  be- 
gin to  run  only  from  the  time  the  railroad  com- 
pany has  notice  of  the  occupier's  hostile  claim. 

[Ed.  Note. — For  other  cases,  see  Adverse  Po»- 
session,  Cent.  Dig.  8§  282-^312,  323,  328;  Dec. 
Dig.  8  60.*] 

Error  to  Circnit  Court  Wood  County. 

Action  by  Glennah  Gertrude  DuUn  and  oth- 
ers against  the  Ohio  River  Railroad  Company 
and  others.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Van  Winkle  A  Ambler  and  J.  W.  Vander- 
▼ort,  all  of  Parkersburg,  for  plaintiffs  in 
error.  L.  N.  Tavenner,  of  Parkersburg,  for 
defendants  in  error. 

WILLIAMS,  J.  Cfertrude  Dulin  and  oth- 
ers, heirs  at  law  of  E.  R.  Dulin,  deceased, 
recovered,  in  an  action  of  ejectment  against 
the  Ohio  River  Railroad  Company  and  the 


Baltimore  &  Ohio  Railroad  Company  a  nar- 
ro\tr  strip  of  ground  on  which  a  side  track 
had  been  laid,  and  which  was  claimed  as  a 
part  of  the  right  of  way,  and  defendants  have 
brought  the  case  here  on  writ  of  error.  Both 
parties  claim,  mediately,  by  separate  grants 
from  Samuel  Dee;  plaintiffs  by  deed  for  the 
land  over  which  the  right  of  way  was  granted 
dated  September  7,  1882,  to  Alonzo  P.  Bailey, 
and  defendants  by  deed  for  a  right  of  way 
50  feet  wide  dated  April  3,  1882.  Defendants* 
deed,  although  earlier  In  date  than  plaintiffs', 
was  not  recorded  until  May  12,  1884,  several 
months  after  plaintiffs'  deed  had  been  re- 
corded, and  the  deed  to  Bailey,  although  later 
In  time,  makes  no  reservation  of  the  right  of 
way  previously  granted  to  the  railroad  com- 
pany. The  deed  for  the  right  of  way  was 
made  to  the  Wheeling,  Parkersburg  &  Charles- 
ton Itallroad  Company,  predecessor  of  the 
Ohio  River  Railroad  Company.  The  line  of 
railroad  through  the  land  was  surveyed  in 
1881,  and,  at  the  time  Bailey  took  possession 
In  1882,  stakes  had  been  set,  indicating  the 
survey  which  had  been  made  of  the  center 
line  of  the  road.  In  the  following  year,  1883, 
the  railroad  company  went  upon  the  ground 
and  constructed  a  single  track  road,  appar- 
ently without  objection  from  Bailey,  and  it 
and  defendants,  its  successors,  have  been 
'operating  it  ever  since.  Bailey  and  his  suc- 
cessors in  title,  the  plaintiffs,  have  occupied 
and  cultivated  the  ground  on  the  south  side 
of  the  track  up  to  within  3  or  4  feet  of  the 
ends  of  the  cross-ties  ever  since  they  ac- 
quired title  to  the  land,  and  in  1893,  or  ear- 
lier, DuUn  built  a  fence  along  close  to  the 
track  for  a  part  of  the  distance  along  the 
right  of  way,  and  Inclosed  a  garden.  In 
1904  defendants  tore  down  the  fence,  and 
constructed  a  siding  along  by  the  main  track 
throughout  the  full  length  of  plaintiffs'  land. 
They  protested,  and  the  next  year  brought 
this  action.  The  center  of  the  main  track  is 
34.7  feet  from  the  door  of  plaintiffs'  dwell- 
ing house,  and  the  siding  is  between  it  and 
the  housa  ' 

[1,2]  Relying  upon  the  case  of  Porter  v. 
Aberdeen,  etc.,  R.  Co.,  148  N.  C.  563,  62  S. 
£.  741,  counsel  for  defendants  Insist  that, 
after  a  railroad  company  has  entered  upon 
land,  under  a  claim  of  right,  and  constructed 
its  road,  and  Is  operating  it,  ejectment  does 
not  lie.  But  we  do  not  assent  to  this  broad 
proposition.  That  is  not  the  law  of  this 
state.  Such  a  rule  would  be  contrary  to  the 
landowner's  constitutional  right  It  would 
be  taking  a  man^s  land,  not  only  without  his 
consent,  but  also  vrlthout  due  process;  in 
fact,  without  any  legal  process  whatever.  Be« 
cause  a  railroad  company  is  clothed  with  the 
right  of  eminent  domain  gives  it  no  excuse 
to  proceed  arbitrarily  to  take  an  owner's 
land.  It  might  thus  acquire  a  right  where  it 
could  not  acquire  It  otherwise.  It  should 
proceed  regularly  to  condemn.    But,  if  a  land- 
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owner,  knowing  that  a  railroad  company  is 
building  its  road  through  his  land,  makes  no 
objection,  he  will  be  estopped  either  to  sue 
in  ejectment  or  enjoin  its  operation,  and 
will  be  limited  to  his  action  for  damages  only. 
In  such  .case  the  law  Implies  a  grant  of  li- 
cense. 33  Cyc.  154;  2  Elliott  on  Railroads, 
§  949 ;  23  A.  &  E.  B.  L.  701.  Moreover,  if  he 
has  full  knowledge  of  his  own  rights,  and 
still  raises  no  objection,  he  will  also  be  es- 
topped from  suing  to  recover  damages.  N. 
&  W.  R.  R.  Co.  V.  Perdue,  40  W.  Va.  442, 
21  S.  E.  755.  On  the  other  hand,  if  a  railroad 
company  enter  upon  land  without  the  knowl- 
edge, or  against  the  protest,  of  the  owner, 
he  may  sue  either  in  trespass  or  ejectment, 
or  he  may  enjoin  the  construction  of  the 
road,  until  compensation  Is  ascertained  and 
paid.  15  Am.  &  Eng.  R.  R.  Cases  (N.  S.)  409; 
Chicago,  etc.,  R.  Co.  v.  Hopkins,  90  111.  316; 
Harrington  v.  St  P.,  etc.,  R.  Co.,  17  Minn. 
215  (Gil.  188) ;  Cox  v.  iL.  N.,  etc.,  R.  Co.,  48 
Ind.  178;  Chicago,  etc.,  R.  Co.  v.  Knox  Col- 
lege»  34  111.  195. 

In  the  present  case,  the  railroad  was  built 
and  in  operation  when  plaintiffs  acquired  the 
land,  and  they  are  not  suing  to  recover  what 
was  occupied  by  the  main  track,  but  only 
BO  much  as  was  recently  taken  for  a  siding, 
and  they  protested,  at  the  time,  against  its 
being  taken. 

[4]  Dee*s  deed  to  the  railroad  company 
bears  the  earliest  date,  and,  in  the  absence  of 
evidence  to  the  contrary,  deeds  are  presumed 
to  have  been  executed  on  the  day  of  their 
date.  Colquhoun  v.  Atkinson,  6  Munf.  (Va.) 
550;  Furguson  v.  Bond,  39  W.  Va.  561,  20  S. 
E.  59li  But  plaintiffs'  counsel  insist  that 
this  presumption  is  overcome,  in  this  case, 
by  the  testimony  of  Samuel  Dee,  who,  on 
cross-examination,  being  asked  if  he  did  not 
acknowledge  the  deed  for  the  right  of  way  at 
the  same  time  he  executed  it,  replied  that  he 
did.  We  hardly  think  that  overcomes  the 
legal  presumption.  It  is  highly  probable  that 
the  witness  did  not  understand  the  technical 
meaning  of  the  word  "executed"  as  applied 
to  deeds.  He,  no  doubt,  thought  that  the 
acknowledgment  itself  was  an  execution  of 
the  deed,  whereas,  it  was  only  for  the  pur- 
pose of  recordation.  He  should  have  been 
asked  when  he  signed  and  delivered  it  A 
deed  is  presumed  to  have  been  executed  on 
the  day  of  its  date,  notwithstanding  it  bears 
acknowledgment  at  a  later  date.  Hardy  v. 
Norfolk  ]VUfg.  Co.,  80  Va.  404;  Furguson  v. 
Bond,  39  W.  Va.  561,  20  S.  B.  591. 

[3]  The  deed  for  the  right  of  way  being 
anterior  to  Bailey's  deed  for  the  land,  it  is 
insisted  that  defendants,  being  prior  in  time, 
are  also  prior  in  right  But  section  5,  c.  74, 
Code  1906,  avoiding  deeds  not  recorded,  as 
to  subsequent  purchasers  without  notice,  ma- 
terially alters  this  ancient  rule  of  law.  Bail- 
ey,  having  purchased  the  land  from  Dee,  and 
acquired  a  ^eed  making  no  exception  of  the 
right  of  way,  and  having  recorded  his  deed 
first  would  have  the  better  rights  provided 


he  had  no  notice  of  the  railroad's  prior  deed. 
If  Bailey  had  no  notice  of  the  prior  deed,  he 
acquired  the  land  unincumbered  with  the 
right  of  way,  and  he  could  pass  his  superior 
right  to  his  grantee,  plaintiffs'  ancestor.  On 
the  other  hand,  if  he  was  affected  with 
knowledge  of  the  prior  deed,  his  knowledge 
would  affect  DuUn's  title,  because  the  rail- 
road company's  deed  was  recorded  before 
Dulin  bought  So  that,  it  may  be  said.  In 
either  event,  the  Dulins  stand  in  Bailey's 
shoes ;  they  acquired  the  same  rights  he  had« 
no  more,  no  less.  Whether  Bailey  did  have 
actual  notice  is  a  question  for  the  jury.  No- 
tice may  be  proven  by  circumstantial,  as 
well  as  by  direct  evidence.  Farley  v.  Bate- 
man,  40  W.  Va.  540,  22  S.  B.  72.  Bailey's 
acquiescence  in  the  building  of  the  railroad, 
after  his  purchase  of  Dee,  is  a  circumstance 
which  the  jury  have  a  right  to  consider  in 
determining  the  question. 

[6]  But  apart  from  the  question  of  prior 
rights  claimed  by  deed,  plaintiffs  insist  upon 
their  right  to  recover  on  either  of  two  other 
grounds:  (1)  That  the  siding  is  located  out- 
side of  the  bounds  of  the  right  of  way,  as 
they  are  defined  in  the  deed  under  which  de- 
fendants claim.  This  relates  to  location  of 
boundary  lines,  and  is  a  question  of  fact  for 
jury  determination.  (2)  Notorious,  hostile, 
and  exclusive  occupancy  of  the  disputed  strip 
continuously  for  more  than  ten  years.  The 
Dulins  and  Bailey  cultivated  the  land  con- 
tinuously up  to  within  about  three  feet  of 
the  main  track,  and  In  1893,  or  earlier,  the 
Dulins  inclosed  by  fence  and  used  a  part  of 
it  as  a  garden;  but  the  fence  did  not  ex- 
tend the  full  length  of  the  strip.  There  is 
no  proof  that  plaintiffs  obtained  permission 
from  the  railroad  company  to  inclose,  or 
cultivate,  the  land ;  neither  is  it  proven  that 
they  gave  the  railroad  company  notice  that 
they  denied  its  claim  to  an  easement,  other 
than  what  the  law  implies  from  such  visible 
occupation.  This  brings  us  to  a  considera- 
tion of  the  question  whether  the  statute  of 
limitations  applies  in  favor  of  a  person  oc- 
cupying, and  claiming  adversely,  land  acquir- 
ed by  a  railroad  company  for  its  right  of 
way.  The  courts  of  the  (Afferent  states  are 
in  direct  conflict  on  this  question,  and  the 
members  of  this  court  are  also  divided  in 
opinion  on  it  Judge  MILLE7R  and  myself 
think  that  the  doctrine  of  adversary  possession 
does  not  apply  to  a  railroad  company's  right  of 
way,  and  the  other  members  of  the  court 
hold  that  it  does.  We  are  now  disposing  of 
the  case  on  rehearing.  It  was  first  decided 
two  years  ago,  and  In  a  very  elaborate  and 
carefully  prepared  opinion  by  Judge  BRAN- 
NO  N,  then  a  member  of  the  court  He  took 
the  same  view  as  Judge  MILLER  and  my- 
self ;  to  speak  more  accurately,  we  concurred 
in  his  opinion.  Our  Constitution  makes  rail- 
roads public  highways;  the  public  is  vitally 
interested  in  the  efficiency  of  the  services  to 
be  rendered,  and  I  am  clearly  of  the  opinion 
that  for  reason  of  public  policy,  the  doc- 
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trine  of  adverse  possession  shoald  no  more  be 
applied  to  a  railroad  right  of  way  than  to 
public  highways  in  general.    This  principle 
was  applied  in  the  following  cases,  viz. :  Mc- 
Lucas  V.  St  Joseph,  etc.,  R.  Co.,  67  Neb.  603, 
93  N.  W.  928,  97  N.  W.  312,  2  Ann.  Caa  715 ; 
Reading  Co.  v.  Seip,  30  Pa.  Super.  Ct  330; 
SoQthem  Pac.  Co.  v.  Hyatt,  132  Cal.  240,  64 
Pac.  272,  54  L.  R.  A.  522;  M.,  K.  ft  T.  Co.  v. 
Watson,  74  Kan.  494,  87  Pac.  687,  14  L.  R.  A. 
(N.  S.)  592;    Slocum  v.  C,  B.  A  Q.  Co.,  57 
Iowa,  675, 11  N.  W.  641 ;  Pennsylvania  R.  Co. 
V.  Freeport,  138  Pa.  91,  20  Atl.  940;    Union 
Pac.  R.  Co.  V.  Kindred,  43  Kan.  134,  23  Pac. 
112;  Railroad  Co.  v.  French,  100  Tenn.  209, 
43  S.  W.  771,  66  Am.  St  Rep.  752 ;  Railroad 
Co.  T.  Telford,  98  Tenn.  294,  14  S.  W.  776 ; 
Northern  Pac.   Co.  v.  Townsend,  190  U.   S. 
267,  23  Sup.  Ct  671,  47  L.  Ed.  1044;    Sapp 
y.  Railroad  Co.,  51  Md.  115.    Our  own  case  of 
Hast  V.  Railroad  Co.,  52  W.  Ya.  396,  44  S. 
E.  155,  decides,  by  implication  at  least,  that 
a  railroad  company  will  not  be  allowed  to 
dedicate  a  portion  of  its  right  of  way  to  a 
municipality,  if  it  thereby  cripples  its  effi- 
ciency as  a  public  carrier.    A  fortiori,  a  pri- 
vate person  ought  not  to  be  permitted  to  ac- 
qnire  a  superior  right  by  occupation  of  its 
right  of  way  under  adverse  claim  of  right 
But  a  majority  of  the  court  holds  that  the 
right  of  way  of  a  railroad  company  does  not 
stand  on  a  par  with  public  highways  in  gen- 
eral, and  that  a  railroad  company  is  under 
the  same  obligation  to  keep  trespassers  off 
its  right  of  way  as  private  individuals  are  to 
keep  them  off  their  private  lands.    For  this 
view  there  is  also  much  authority.    Some  of 
the  cases  so  holding  are  the  following,  viz.: 
Georgia  R.,  etc.,   Co.   v.   Gardner,   113   Qa. 
897,  39  S.   E.  299;    Illinois,  etc.,  R.   Co.  v. 
Wakefield,  173  111.  564,  50  N.  B.  1002 ;  Pitts- 
burgh, etc.,  R.  Co.  V.  Jellison,  42  Ind.  App. 
628,  86  N.  E.  501 ;   Louisville,  etc.,  R.  Co.  v. 
Smith,  125  Ky,  336,  101  S.  W.  317,  128  Am. 
St  Rep.  254 ;  Northern  Pac  R.  Co.  v.  Town- 
send,  84  Minn.  152,  86  N.  W.  1007,  87  Am.  St 
Rep.  342;    Paxton  v.  Yazoo,  etc.,  R.  Co.,  76 
Miss.  536,  24  South.  536;   Welsh  v.  Chicago, 
etc.,  R.  Co.,  19  Mo.  App.  127 ;   Spottiswoode  v. 
Morris,  eta,  R.  Co.,  61  N.  J.  Law,  322,  40 
AtL  505;    Southern  R.  Co.  v.  Gossett,  79  S. 
C.  372,  60  S.  E.  956;   Texas,  etc.,  R.  Co.  v. 
Maynard  (Tex.   Civ.   App.)   51   S.   W.   255; 
Northern  Pac.  R.  Co.  v.  Spokane,  46  Wash. 
229.  88  Pac.  135. 

[6]  But  in  the  present  case  the  railroad 
company  did  not  acquire  the  fee  in  the  land, 
but  only  an  easement,  and  the  owner  of  the 
servient  estate  may  lawfully  make  any  use 
of  the  land  which  does  not  interfere  with 
tile  railroad  company's  enjoyment  of  its  ease- 
ment Jones  on  Ektsements,  |  394,  and  nu- 
merous cases  dted  in  note  3;  Id.  {  478. 
Therefore  plaintiffs'  cultivation  of  a  portion 
of  the  right  of  way  land  was  not  necessarily 
hostile,  or  adverse,  to  the  railroad  company's 
right,  80  long  as  it  did  not  need  to  occupy 
the  same  land  for  its  purpose,  nor  did  its 


nonuser  for  so  many  years  necessarily  evince 
intention  to  abandon  it  It  used  all  of  its 
right  of  way  that  it  needed  until  it  became 
necessary  to  occupy  more  for  a  side  track. 

"It  is  not  an  invasion  of  the  railroad  com- 
pany's rights,  nor  an  unlawful  or  iCdverse  use 
of  the  land  appropriated  to  its  right  of  way, 
for  the  owner  of  the  fee  to  enter  on  the 
premises  and  erect  inclosures  and  platforms, 
plant  trees  and  flowers,  and  open  artificial 
lakes,  provided  these  do  not  immediately  in- 
terfere with  the  company's  operations,  or 
necessary  use  of  the  premises,  especially  if 
the  right  of  way'  is  held  under  a  deed  that 
reserves  to  the  grantor  the  free  joint  use  of 
the  premises  for  the  benefit  of  his  hotel  erect- 
ed on  the  adjoining  property."  Railroad  v. 
Donovan,  104  Tenn.  465,  58  S.  W.  309. 

"Where  abutting  or  adjoining  landowners 
cultivate  and  occupy  a  part  of  the  right  of 
way  granted  by  Congress  as  an  easement  to 
a  railway  company,  such  possession  must  be 
regarded  as  permissive  only,  and  not  hostile 
or  adverse,  so  as  to  confer  title."  Union  Pac. 
R.  Co.  V.  Eandred,  43  Kan.  134,  23  Pac.  112. 

"Occupation  of  right  of  way  by  the  owner 
of  the  fee,  so  long  as  it  is  not  required  for 
railroad  purposes,  does  not  start  the  statute 
of  adverse  possession  running  against  the 
railroad  company."  Mobile  &  O.  R.  Co.  v. 
Donovan,  104  Tenn.  465,  58  S.  W.  309. 

"One  who  holds  possession  of  lands  which 
are  subject  to  the  right  of  way  of  a  railroad 
cannot  acquire  prescriptive  title  as  against 
such  railroad,  so  long  as  the  purposes  for 
which  he  uses  them  are  not  inconsistent  with 
the  right  of  way.  The  possession  cannot  be 
adverse  until  the  railroad  needs  the  property 
so  possessed  for  railroad  purposes."  Rail- 
road V.  French,  100  Tenn.  209,  43  S.  W.  771, 
66  Am.  St  Rep.  752.  See,  also,  Sapp  v.  Rail- 
way Co.,  51  Md.  115. 

'There  is  not  an  adverse  and  hostile  pos- 
session which  will  give  title  against  a  rail- 
road company  where  a  manufacturer  erects 
scales  at  the  rear  of  its  factory  on  the  right 
of  way  of  the  railroad  company,  and  such 
company  lays  a  side  track  thereto,  over  which 
it  transports  cars  to  and  from  the  scales  for 
the  benefit  and  advantage  of  both  parties." 
Michigan  Milling  Co.  v.  Ann  Arbor  R.  Co., 
138  Mich.  216,  101  N.  W.  574. 

"Occupancy  by  an  individual  of  parts  of 
the  right  of  way  of  a  railroad  company  ob- 
tained by  condemnation  proceedings,  with 
elevators,  granaries,  coal  sheds,  and  similar 
structures,  used  in  carrying  on  his  business, 
and  by  the  company,  as  a  common  carrier, 
for  convenience  in  handling  his  shipments, 
will  not  be  treated  as  adverse  or  under  claim 
of  title,  unless  actual  notice  of  such  claim  is 
brought  home  to  the  company,  or  his  conduct 
is  such  as  will,  as  a  matter  of  law,  constitute 
such  notice."  Roberts  v.  Sioux  City,  etc,  R. 
Co.,  73  Neb.  8,  102  N.  W.  60.  2  L.  R.  A.  (N.  S.> 
272,  10  Ann.  Cas.  992. 

The  presumption  being  that  the  occupation 
of  the  right  of  way  by  the  owner  of  the 
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servient  estate  la  merely  permissive,  it  fol-  | 
lows  that  the  statute  does  not  begin  to  run 
until  actual  notice  is  given  to  the  railroad 
company  that  he  claims  by  hostile  right,  and 
the  burden  is  upon  him  who  asserts  such  ad- 
verse right  to  prove  that  the  railroad  com- 
pany had. notice  that  he  so  claimed. 

Counsel  for  defendants  complain  of  the  ac- 
tion of  the  court  in  giving  plaintiffs'  instruc- 
tions Nos.  3  and  5,  and  in.  refusing  defend- 
ants* Nos.  2,  3,  6,  8,  9, 10,  16,  16,  and  17.  The 
questions  involved  in  the  instructions  are 
practically  settled  by  the  main  questions  al- 
ready decided,  and  it  is  not  necessary  to 
point  out  the  particular  error  in  each.  The 
case  was  tried  upon  the  theory,  entertained 
by  the  trial  judge,  that  the  statute  of  lim- 
itations began  to  run  against  the  railroad 
company,  at  least  from  the  time  plaintiffs 
inclosed  a  portion  of  the  right  of  way,  and 
certain  instructions  were  i^ven  upon  that 
theory,  and  also  upon  the  theory  that  such 
visible  occupation  by  plaintiffs,  without  more, 
was  notice  to  the  railroad  company  of  their 
adverse  claim  of  right.  But,  as  we  have  said, 
plaintiffs  being  the  owner  of  the  servient  es- 
tate, occupation  by  them  is  not  necessarily 
notice  of  an  intention  to  claim  adversely. 
Plaintiffs'  instructions  Nos.  3  and  5  should 
both  have  been  refused.  There  was  no  evi- 
dence to  support  the  theory  that  defendants 
had  abandoned  any  portion  of  the  right  of 
way,  nor  was  the  exclusive  occupation-  of  a 
part  of  the  right  of  way  for  ten  years  suffi- 
cient of  itself  to  entitle  plaintiffs  to  a  ver- 
dict For  the  error  in  giving  those  instruc- 
tions, the  Judgment  must  be  reversed,  the 
verdict  set  aside,  and  the  case  remanded  for 
a  new  trial.  But  the  most  of  what  we  have 
said  will  be  applicable  on  the  new  trial  only 
in  case  it  be  proven,  to  the  satisfaction  of 
the  Jury,  that  Bailey  was  affected  with  no- 
tice of  Dee's  deed  to  the  railroad  company  at 
the  time  he  purchased  the  land,  because  it 
had  not  then  recorded  its  deed. 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 

LTNGH,  J.,  absent 


(73  W.  Va.  96) 

CORNWELL  V.  MT.  MORRIS  BiBTHODIST 
EPISCOPAL  CHURCH  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Oct  28.  1913.) 

{ByllahuB  hy  the  Court.) 

1.  Wills  (S  481)*)  —  Constructions  —  Extra- 
NBOUS  Evidence. 

A  provision  in  a  will,  giving  the  interest 
on  a  certain  fund  "to  the  Foreign  Missionary 
Society  to  be  sent  directly  to  the  board,"  read 
in  the  light  of  extraneous  evidence  establishing 
the  existence  of  a  foreigrn  corporation  under 
the  name.  "Tho  Board  of  Foreign  Missions  of 
the  Methodist  Episcopal  Church/'  the  nonexist- 
ence of  any   oiher   missionary   society   of  said 


church  governed  by  a  board,  a  long,  close,  and 
active  amilatlon  of  the  testatrix  with  the  Meth- 
odist Episcopal  Church,  her  work  as  an  evan- 
gelist in  that  church,  and  her  active  support  of 
its  foreign  missionary  woric  is  interpreted  as 
giving  the  interest  on  said  fund  to  said  Board 
of  Foreign  Missions  of  the  Methodist  Episco- 
pal Church. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  1037-1046;    Dec  Dig.  }  489.*! 

2.  Wills    (|    673*)— Construction— LncmED 
Bequest  of  Intebbst. 

A  bequest  of  the  interest  on  a  fund  with- 
out limit  as  to  time  is,  in  law,  a  bequest  of  the 
fund  itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  124e-1251;    Dec.  Dig.  |  573.*] 

3.  Wills   (S  858*)— Constbuctions— RESiDtr- 
▲BT  Bequest. 

A  gift  by  will  of  the  remainder  of  the  in- 
terest on  a  certain  fund,  after  appropriation 
of  portions  thereof  to  two  other  purposes, 
which  fail  for  indefiniteness  and  uncertainty,  is 
a  residuary  bequest  of  the  interest  on  such  fund, 
and  carries  with  it  the  void  legacies  given  oat 
of  the  same. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  2173-2183;    Dec  Dig.  |  858.*] 

4.  Wills   (§  858*)— Constbuotioks— Rksidu- 
ABY  Bequest. 

In  a  will  bequeathing  a  fund  to  the  Board 
of  Foreign  Missions  of  the  Methodist  Episco- 
pal Church,  in  the  manner  and  form  above 
shown,  a  subsequent  clause  giving  the  remain- 
der of  another  sum  of  |l,00u  to  the  ^'Mission- 
ary  Society,"  read  in  connection  with  the  pre- 
vious gift  to  the  Board  of  Foreign  Missions  and 
the  extraneous  evidence  in  the  case,  is  inter- 
preted as  giving  said  remainder  to  the  Board 
of  Foreign  Missions  of  the  Methodist  Episco- 
pal (^hurch;  and,  the  first  gift  of  $100  out  of 
said  fund  having  failed,  the  entire  fund  of  ^1,- 
000  goes  to  said  Board  of  Foreign  Missions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  If  2173-2183;  Dec  Dig.  §  858.^] 

5.  Wills  (§  704*)— Bill  of  Confobmitt  — 
Scope  of  Inquibt. 

On  a  bill  of  conformity,  filed  by  the  execu- 
tor of  a  will  disposing  of  both  real  and  person- 
al property,  but  giving  him  no  interest  In  the 
real  estate  nor  power  of  disposition  thereof, 
nor  charging  him  with  any  duty  respecting  the 
same,  the  court  can  decide  nothing  as  to  the 
validity  or  interpretation  of  the  clause  dispos- 
ing of  the  real  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  ICSO,  1681 ;   Vec  Dig.  }  704.*] 

(AddijtionQl  SyUahui  hy  Sditorial  Staff.) 

6.  Corporations   (|   655*)- Fobeiow  Corpo- 
rations—Power— Right  to  Take  Bequest. 

There  is  nothing  in  the  Constitution,  stat- 
utes, or  public  policy  of  the  state  to  prevent 
a  foreign  corporation',  which  is  authonzed  by 
its  charter  to  take  and  hold  real  and  personal 
property,  from  taking  a  bequest  under  a  wilL 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  f|  2576,  2577;  Dec  Dig.  | 
655.*] 

7.  Wills  (§  587*)— CoNSTBuonow— "Rkmaiw- 


DER. 


»» 


The  word  ^'remainder"  as  used  in  a  gift 
by  will  of  interest  on  a  fund,  aptly  and  techni- 
cally expresses  intent  to  give  as  a  residue 
all  of  such  interest  as  was  not  used  for  the  oth- 
er declared  purposes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1279,  1281-1291;    Dec.  Dig.  »  687.* 

For  other  definitions,  see  Words  and  Phras' 
es,  vol.  7,  p.  6070;   vol.  8,  p.  7784.] 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Koy*No.  8«rl«s  ft  Rep'r  IndexM 
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8.  Wills  (|  767*)  —  Instructions  —  Ademp- 
tion. 

That  a  fund  described  in  a  wjUl  as  coal 
money  was  invested  by  the  testatrix  in  ber  Ule- 
time  in  two  interest-bearing  municipal  bonds 
did  not  work  an  ademption  of  the  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §$  198a-1989;    Dec.  Dig.  §  767.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

A  bill  was  filed  by  one  Comwell,  executor, 
etc.,  for  Instructions  as  to  his  duties,  and 
from  the  decree,  the  Mt  Morris  Methodist 
Episcopal  Church  and  another  appeaL  Re- 
Tersed  in  part,  and  affirmed  in  part. 

Samuel  V.  Woods  and  J.  Hop  Woods,  both 
of  Philippi,  for  appeUanta.  WlUiam  T. 
George,  of  Philippi,  for  appellee. 

POFFENBARGER,  P.  On  a  bUl  filed  by 
the  executor  of  the  last  v^ill  and  testament  of 
Appolonia  Walter,  for  advice  and  instruction 
as  to  his  duties,  In  view  of  controversies 
and  disputes  as  to  the  validity  of  certain 
provisions  of  the  will,  the  court  below  ad- 
Judged  and  decreed  all  of  its  provisions  to 
be  void  except  one  requiring  the  erection  of 
a  monument  at  her  grave ;  and  the  executor 
and  two  of  the  beneficiaries  under  the  will, 
the  Board  of  Foreign  Missions  of  the  Metho- 
dist Episcopal  Church  and  the  West  Virginia 
Wesleyan  College  at  Buckhannon,  have  ap- 
pealed. 

The  decree  recite?  two  grounds  of  invalidity 
uncertainty  as  to  beneficiaries  and  .contra- 
vention of  public  policy.  As  to  two  of  the 
beneficiaries,  the  Mt  Morris  Methodist  Epis- 
oopa)  Church  and  the  Pleasant  Valley  Meth- 
odist Episcopal  Church,  these  reasons,  in 
view  of  numerous  decisions  of  this  court,  am- 
ply justify  the  decree,  and  they  have  not 
appealed  from  it  As  to  the  Board  of  For- 
eign Missions  of  the  Methodist  Episcopal 
Church,  a  corporation  organized  under  the 
laws  of  the  state  of  New  York,  the  language 
of  the  will,  in  the  two  provisions  made  for 
it,  is  indefinite,  but  the  West  Virginia  We»- 
leyan  College  at  Buckhannon,  another  cor- 
poration, is  designated  by  its  fuU  corporate' 
name.  As  to  the  latter,  there  is  no  occasion 
for  resort  to  extraneous  evidence  for  the 
purpose  of  identification.  As  to  the  former, 
there  is  such  occasion,  and  the  court  seems 
to  have  taken  the  view  that  the  evidence  re- 
lied upon  is  insufficient 

[1]  One  provision  gives  to  the  Board  of 
For^gn  Missions  part  of  the  interest  on  a 
fund  of  $500  in  the  following  terms :  '*That 
is,  the  interest  is  to  go  to  the  Foreign  Mis- 
sionary Society  to  be  sent  directly  to  the 
board.'*  After  having  provided  a  gift  of 
$100  to  the  Pleasant  Valley  Methodist  Epis- 
copal Church  out  of  a  fund  of  $1,000,  de- 
scribed as  coal  money,  the  testatrix  made 
this  further  provision:  "The  remainder  of 
the  $1,000.00  to  go  to  the  Missionary  So- 
ciety."   The  extraneous  evidence  establishes 


[  a  long  and  intimate  affiliation  of  the  testa- 
trix with  the  Methodist  Episcopal  Church, 
and  provisions  for  two  congregations  thereof 
In  her  will  evince  great  Interest  in  its  pur- 
poses and  welfare.  She  had  been  a  member 
of  the  church  for  a  long  time,  and  worked 
among  its  congregations  as  an  evangelist 
Though  not  ordained  or  licensed  to  preach, 
nor  recognized  as  a  minister  by  the  con- 
ference, she  carried  on  a  work  of  preaching 
and  exhortation  among  its  congregations. 
She  subscribed  for  and  read  papers  and  pe- 
riodicals published  in  the  interest  of  the 
church  and  its  work,  and  papers  published 
piimarlly  in  the  interest  of  its  missionary 
work.  An  active  worker  in  the  Methodist 
Church  and  a  reader  of  its  literature  and 
books,  she  must  necessarily  have  known 
something,  and  perhaps  a  great  deal,  of  its 
organization  and  system  of  conducting  mis- 
sionary work.  She  evidently  knew  its  mis- 
sionary work  was  carried  on  or  conducted 
under  the  supervision  of  a  board,  for  she 
referred  to  it  in  her  will.  She  seems  also 
to  have  known  this  board  was  the  custodian 
of  funds  contributed  for  the  church's  mis- 
sionary work,  for  she  provided  that  the  in- 
terest on  the  $500  fund  should  be  sent  di- 
rectly to  the  board.  The  Board  of  Foreign 
Missions  of  the  Methodist  Episcopal  Church 
is  a  corporation  legally  integrated  with  the 
church,  and  closely  affiliated  with  it  in  its 
organization  and  purposes.  It  governs  and 
controls  a  society  known  as  the  missionary 
society,  engaged  in  the  work  of  foreign  mis- 
sions. It  is  the  only  purely  missionary  so- 
ciety of  the  church,  national  in  its  organ- 
ization and  scope,  that  is  governed  by  a 
board.  .There  is  a  Woman's  Foreign  Mis- 
sionary Society,  incorporated  under  the  laws 
of  the  state  of  New  York,  but  it  is  not  gov- 
erned by  a  board.  Its  governing  or  manag- 
ing body  is  known  as  the  General  Executive 
Committee.  All  this  the  testatrix  no  doubt 
knew,  and  she  described  the  object  of  her 
bounty  as  a  foreign  missionary  society,  hav- 
ing a  board,  saying  the  interest  on  the  $500 
fund  is  to  go  to  the  Foreign  Missionary  So- 
ciety, and  to  be  paid  directly  to  the  board. 
No  other  organization  engaged  in  the  work 
of  the  church  to  which  she  belonged  answers 
this  description.  The  other  bequest  of  the 
remainder  of  the  $1,000  fund  goes  to  what 
she  calls  the  "Missionary  Society.*'  Broadly 
speaking,  as  she  did,  her  church  had  but  one 
real  missionary  society,  the  great  society, 
represented  by  the  Board  of  Foreign  Mis- 
sions, authorized  by  law  in  express  terms  to 
receive  for  its  purposes,  devises,  and  bequests 
of  real  and  personal  property  and  hold  real 
estate  yielding  an  annual  income  of  $250,000« 
and  placed  by  the  laws  of  its  organization 
directly  under  the  control  of  the  bishops  and 
other  authorities  of  the  church;  and  nothing 
in  her  will  or  elsewhere  indicates  any  affilia- 
tion on  her  part  with  the  Woman's  Foreign 


*Por  oUmt  eases  sse  same  topie  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ksy-No.  Series  ft  Rep'r  Indexes 
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Missionary  Society,  a  voluntary  incorporated 
society,  not  required  by  tlie  law  of  Its  or- 
ganization to  maintain  any  certain  relation 
to  the  church.  Her  designation  of  the  donee 
of  this  gift  as  **the  Missionary  Society" 
tends  strongly  to  sustain  this  view.  Any  in- 
tention on  her  part  to  provide  in  her  will  for 
two  missionary  societies  would  necessarily 
have  suggested  at  once  the  necessity  of  more 
8i>ecific  designations  of  them  as  a  means  of 
distinguishing  the  one  from  the  other.  The 
use  of  the  definite  article  in  the  bestowal 
of  the  gift  is  suggestive  of  some  one  thing 
in  the  mind  of  the  testatrix  as  a  thing  pre- 
viously mentioned  in  the  wilL  In  seeking  the 
intent  the  instrument  is  to  be  read  as  a  whole, 
and  the  relation  of  its  parts  considered.  She 
had  previously  mentioned  the  Board  of  For- 
eign Missions  in  such  terms  as  leave  no  doubt 
as  to  her  meaning,  and  this  gift  to  the  *'Mis- 
sionary  Society,"  in  a  subsequent  clause,  is 
at  least  suggestive  of  intent  to  make  it  to 
the  same  missionary  society,  the  one  govern- 
ed by  the  Board  of  Foreign  Missions.  Aided 
by  other  circumstances  already  adverted  to, 
the  terms  used  in  these  two  provisions  evince 
clear  and  plain  intent  to  make  both  gifts 
to  the  same  donee. 

[6]  Both  the  admissibility  and  the  suffi- 
ciency of  the  extraneous  evidence  herein  set 
out  to  identify  the  objects  of  these  two  be- 
quests are  affirmed  by  Ross'  Ex'r  v.  Kiger, 
42  Ww  Va.  402,  26  S.  E.  193,  University  v. 
Tucker,  31  W.  Va.  621,  8  S.  E.  410,  and  Wil- 
son  V.  Perry,  29  W.  Va.  169,  1  S.  E.  302.  Be- 
ing a  foreign  corporation,  authorized  by  its 
charter  to  take  and  hold  real  and  personal 
property,  the  Board  of  Foreign  Missions  of 
the  Methodist  Episcopal  Church  is  not  de- 
nied the  right  to  take  this  bequest  by  the 
Ck)nstitution  of  this  state,  any  of  its  statutes, 
or  its  public  policy.  Ross'  Ex*r  v.  Klger,  cit- 
ed; University  v.  Tucker,  dted;  Wilson  v. 
Perry,  dted. 

[3,  7]  An  effort  on  the  part  of  the  testa- 
trix to  make  the  $500  fund  subserve  three 
diCTerent  purposes,  two  of  which  fail,  aid  to 
the  Mt  Morris  Methodist  Episcopal  Church 
and  maintenance  of  the  graves  of  the  Walter 
family,  necessitates  inquiry  as  to  whether 
the  Board  of  Foreign  Missions,  although  suf- 
ficiently Identified,  can  take  this  fund.  Lack 
of  certainty  and  definlteness  as  to  the  ben- 
eficiaries vitiates  the  first  two  of  them.  Pack 
V.  Shanklin,  43  W.  Va.  304,  27  S.  E.  389;  Wil- 
son V.  Perry,  cited ;  Knox  v.  Knox,  9  W.  Va. 
124.  The  will  appoints  four  trustees  to  take 
charge  of  this  fund,  and  gives  the  interest 
thereon  to  the  Mt  Morris  Church  for  <use  in 
keeping  in  good  condition  the  graves  of  the 
Walter  family,  the  remainder  to  be  used  for 
repairs  to  the  church  or  the  pastor's  salary, 
according  to  the  will  and  discretion  of  the 
trustees,  provided  the  church  shall  remain 
in  what  was  known  as  the  Knottsville  cir- 
cuit. In  case  of  its  separation  from  the 
said  circuit,  then  it  was  the  desire  of  the 
testatrix  that  the  graves  should  be  kept  in 


repair  and  the  residue  go  to  the  Foreign  Mis- 
sionary Society.  Two  of  the  three  purposes 
to  which  the  testatrix  intended  the  interest 
on  the  $500  fund  to  go  having  failed,  it  be- 
comes necessary  to  determine  whether  the 
bequest  of  interest  on  that  fund  to  the  Mis- 
sionary Society  takes  the  whole  of  the  in- 
terest thereon,  under  the  rule  or  principle 
which  gives  void  or  lapsed  legacies  to  the 
beneficiary  of  a  residuary  clause  of  a  wilL 
Had  the  other  two  purposes  been  capable  of 
execution,  the  amount  to  go  to  the  Mission- 
ary Society  would  have  been  uncertain,  in 
the  general  sense  of  the  term,  but  legally 
only  contingent  It  was  dependent:  First, 
upon  the  severance  of  the  Mt.  Morris  Churclx 
from  the  Knottsville  circuit;  secondly,  upon 
the  necessity  of  the  use  of  the  whole  thereof 
for  maintenance  of  the  graves;  and,  thirdly, 
upon  the  discretion  or  Judgment  of  the  trus- 
tees as  to  the  amount  to  be  appropriated  to 
the  maintenance  of  the  graves.  This  clause 
deals  with  a  particular  fund,  and  uses  a  term 
which,  applied  to  an  entire  estate,  would 
make  it  residuary,  for  it  says  the  remainder 
is  to  go  to  the  Foreign  Missionary  Society. 
A  residuary  bequest  as  to  personal  estate 
carries  not  only  everything  not  otherwise  dis- 
posed of,  but  everything  which  turns  out  not 
to  have  been  eventually  disposed  of,  as  void 
and  lapsed  legacies.  Prison  Ass'n  v.  Rus- 
sell, 103  Va.  563,  49  S.  E.  966;  Gallagher  v. 
Rowan,  86  Va.  823,  11  S.  E.  121;  2  Redf. 
Wills,  p,  115;  Reynolds  v.  Kortright,  18  Beav. 
427;  Dawson  v.  Clark,  15  Ves.  409;  Cam- 
bridge V.  Rous,  8  Ves.  14;  Bland  v.  Lamb,  5 
Madd.  412.  Obviously  this  construction  does 
violence  to  the  intention  of  the  testator  in 
the  instances  in  which  specific  bequests  or 
legacies  are  void,  for  the  testator  intended 
them  to  be  efTective,  but,  neverthele.ss,  the 
gift  of  the  residue  is  positive,  definite,  and 
controlling.  It  takes  all  that  is  not  other- 
wise disposed  of.  The  rule  rests  upon  the 
words  of  the  will  rather  than  the  expressed 
Intention  of  the  testator.  Bland  v.  Lamb, 
dted.  Void  bequests  are  treated  as  nullities 
and  the  valid  ones  given  effect  As  to  the 
void  bequests,  the  testator  has  not  legally 
expressed  his  intention,  but,  in  the  residuary 
clause,  he  has  legally  expressed  it,  wherefore 
it  is  controlling  and  carries  the  void  or  laps- 
ed legades,  unless  a  contrary  intention  is- 
expressed  in  some  other  portion  of  the  will. 
In  this  instance,  the  testatrix  deals  with  a 
particular  fund,  the  purposes  of  which  are  in 
two  instances  void,  and  to  the  third  she 
gives  the  remainder  of  the  interest  on  the 
fund.  The  word  "remainder**  aptly  and  tech- 
nically expresses  intent  to  give  as  a  residue 
all  of  the  interest  on  that  fund  not  used  for 
the  other  two  purposes.  They  do  not  con- 
sume any  of  it,  and  there  is  nothing  in  the 
will  indicative  of  intent  that  these  portions 
should  go  to  any  other  purpose  than  that  de- 
clared as  to  the  remainder.  As  such  a  clause 
applied  to  an  entire  estate  would  carry  void 
legades,  no  reason  is  perceived  why  it  doe» 
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not  do  so  when  applied  to  a  particnlar  fnnd. 
The  priDciple  Is  exactly  the  same.  Onr  oon- 
elusion,  therefore,  is  that  the  Board  of  For- 
eign Missions  takes  the  entire  interest  in  the 
$500  fund. 

[2]  An  absolute  gift  of  the  rents  and  prof* 
its  or  use  of  land  carries  title  to  the  land 
itself.  Page  on  Wills,  f§  491,  561;  Ba- 
ker T.  Scott,  62  IIL  86;  Bowen  t.  Swander, 
121  Ind.  164,  22  N.  B.  725 ;  Hunt  ▼.  WlUianuB, 
126  Ind.  4d3,  26  N.  B.  177;  Earl  t.  Rowe,  85 
Me.  414,  58  Am.  Dec  714;  Cassilly  t.  Meyer, 
4  Md.  1;  In  re  France's  Estate,  75  Pa.  220; 
Traphagen  v.  Levy,  46  N.  J.  Eq.  448,  18  Atl. 
^;  Baines  y.  Dixon,  1  Ves.  42;  Jarman 
on  Wias  (6th  Ed.)  p.  1295.  The  gift  of  the 
produce  of  a  fund  without  limit  as  to  time 
is  a  gift  of  the  fund.  Cassilly  y.  Meyer,  4 
Md.  1;  Manning  y.  Craig,  4  N.  J.  Eq.  436, 
41  Am.  Dec.  739. 

[4]  Under  this  rule  of  construction,  the 
Board  of  Foreign  Missions  takes  the  whole 
of  the  $1,000  fund,  called  coal  money,  the 
bequest  of  $100  out  of  it  to  the  Pleasant  Val- 
ley Church  haying  failed,  and  the  terms  of 
the  gift  to  the  board  being  residuary  in  form 
and  effect  The  language  of  the  will  is,  "The 
remainder  of  the  $1,000.00  to  go  to  the  Mis- 
sionary Society."  In  case  of  deficiency  of 
other  estate,  the  medical,  nursing,  and  fu- 
neral expense  of  the  testatrix  and  the  cost 
of  her  monument  were  charged  upon  this 
fund,  but  the  bill  shows  assets  from  other 
sources  applicable  to  the  payment  of  these 
charges  and  sufficient  to  coyer  them. 

[8]  The  $1,000  fund,  described  in  the  will 
as  coal  money,  $100  of  which  was  given  to 
Pleasant  Valley  Church  and  the  remainder 
to  the  Missionary  Society,  was  inyested  by 
the  testatrix  in  her  lifetime  In  two  interest- 
bearing  bonds  of  the  city  of  Morgantown. 
It  had  not  been  designated  in  the  bank  in 
which  it  was  deposited  as  coal  money.  Noth- 
ing there  indicated  the  source  from  which  it 
had  been  derived,  but  the  fact  is  it  had  been 
largely,  if  not  entirely,  derived  from  the  sale 
of  coal  in  land.  After  the  bonds  had  been 
purchased,  they  were  left  in  the  bank,  mark- 
ed as  the  property  of  the  testatrix.  Thus 
the  form  of  the  fund  was  changed  from  a 
deposit  in  the  bank  to  an  investment  in 
bonds,  and,  on  this  change  of  form,  there  is 
based  a  claim  of  ademption,  or  destruction 
of  the  legacy,  but  the  authorities  do  not  sus- 
tain this  position.  The  fund  had  not  ceased 
to  exist,  nor  in  any  way  been  destroyed  or 
lost  at  the  date  of  the  death  of  the  testa- 
trix. It  remained  in  an  altered  form,  and 
the  legacy  had  not  been  satisfied  by  any  ad- 
vancement in  her  lifetime.  That  such  a 
change  does  not  work  an  ademption  of  the 
legacy  is  weU  settled  by  authority.  Page  on 
Wills,  Si  779,  781;  Prendergast  y.  W^lsh,  58 
N.  J.  Eq.  149,  42  Ati.  1049. 

Under  principles  declared  in  Couch  v. 
Eastham,  29  W.  Va.  784,  3  S.  E.  23,  the  two 
legacies  to  the  Board  of  Foreign  Missions 


bear  interest  from  the  expiration  of  one 
year  after  the  date  of  the  death  of  the  tes- 
tatrix until  paid. 

[6]  Oyming  one-third  of  a  tract  of  land 
containing  175  acres,  the  testatrix  devised 
her  undivided  interest  therein  to  the  West 
Virginia  Wesleyan  College  at  Buckhannon  by 
its  corporate  name.  In  this  provision,  she 
dealt  with  the  land  and  the  timber  thereon 
as  two  separate  subjects,  but  it  appears  from 
the  pleadings  that  the  timber  was  not  severed 
in  her  lifetime  and  remains  on  the  land.  As 
to  this  devise,  the  executor  is  charged  with 
no  duty  whatever.  He  files  his  bill  for  ad- 
vice and  instruction  as  to  his  duties  respect- 
ing the  personal  estate,  disposed  of  by  the 
will,  but  sets  forth  in  his  bill  all  the  pro- 
visions of  the  instrument,  and  makes  it  an 
exhibit  therewith.  His  bill  discloses  no  in- 
terest or  duty  respecting  the  real  estate,  nor 
does  he  specifically  pray  for  any  relief  con- 
cerning it,  although  he  makes  the  West  Vir- 
ginia Wesleyan  College  a  party.  The  bill 
defines  the  scope  of  the  suit,  and  it  is  neces- 
sarily limited  to  the  interest  of  the  plaintiff. 
Under  its  prayer  for  general  relief,  he  can 
have  only  such  relief  as  the  matters  of  fact 
set  up  in  his  bill  entitle  him  to.  As  he  has 
no  interest  whatever  in  the  land,  nor  any 
duty  to  perform  respecting  it,  nothing  could 
be  decided  for  him  concerning  the  devise  of 
the  property.  If  the  heirs  see  fit  to  contest 
the  validity  of  that  clause  of  the  will,  the 
question  is  one  for  settlement  between  them 
and  the  college,  in  which  the  executor  has  no 
interest.  By  their  answer,  the  brother  and 
sister  claim  nothing  more  than  a  life  estate 
in  the  land,  and  concede  to  the  college  the 
remainder  in  fee.  They  pray  for  no  relief 
against  the  college,  nor  does  the  college  by  its 
answer  ask  any  relief  against  them.  Their 
controversy,  if  they  have  any,  is  in  no  sense 
germane  to  the  subject-matter  of  the  bill. 
Jurisdiction  in  equity  to  construe  wills  Is  lim- 
ited and  special,  and  will  be  exercised  only  as 
incident  to  general  equity  Jurisdiction,  and 
then,  in  a  particular  case,  only  to  the  extent 
of  determining  whether  or  not  the  relief 
sought  can  be  granted.  Martin  v.  Martin, 
52  W.  Va.  381,  44  S.  B.  198;  Pom.  Eq.  Jur. 
§§  1156,  1157.  As  the  executor  discloses  no 
interest  in  the  land  nor  any  responsibility 
concerning  it,  he  has  no  ground  for  relief  as 
to  it,  and  the  court  could  not  construe  the 
clause  of  the  will  devising  the  land  at  his  in- 
stance. As  to  him,  it  could  go  no  farther 
than  so  to  construe  it  as  to  put  him  out  of 
court,  as  regards  the  land,  by  a  declaration  of 
his  lack  of  Interest  Whether  by  proper  pray- 
ers for  relief  and  process  upon  their  answers, 
the  brother  and  sister  and  the  Wesleyan  Col- 
lege could  have  brought  this  matter  within 
the  Jurisdiction  of  the  court  on  this  bill  it 
is  unnecessary  to  say,  for  they  have  not  ask- 
ed relief  against  each  other,  nor  treated 
their  answers  as  original  bills  by  taking  out 
process  thereon  or  otherwise.  These  views 
result  in  the  conclusion  that  the  court  had 
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QO  jurisdiction  nor  power  to  declare  this  pro- 
vision of  the  will  TOid. 

For  the  reasons  stated,  the  decree  com- 
platncd  of,  in  so  far  as  it  declares  the  be- 
quests to  the  Foreign  Missionary  Society  and 
the  Missionary  Society  and  the  deviae  to  the 
West  Virginia  Wesleyan  College  void,  and 
the  will  itself  to  be  inoperative  and  void,  ex- 
cept to  the  extent  that  it  appoints  Charles 
M.  Gomwell  as  executor  and  directs  him,  out 
of  the  estate  of  the  testatrix,  to  provide  her 
last  resting  place  with  a  suitable  monument, 
at  a  cost  of  not  less  than  |50,  will  be  re- 
versed, annulled,  and  set  aside,  and  in  all 
other  respects  affirmed;  and  it  will  be  here 
decreed  that  the  will,  properly  interpreted 
and  construed,  gives  the  $600  fund  mentioned 
in  the  will,  and  also  the  fund  of  |1,000  in- 
vested in  the  Morgantown  bonds,  to  the 
Board  of  Foreign  Missions  of  the  Methodist 
Episcopal  Church,  with  interest  on  each  from 
the  expiration  of  one  year  after  the  date  of 
the  death  of  the  testatrix  until  paid,  and 
that  the  devise  to  the  West  Virginia  Wes- 
leyan College  at  Buckhannon  be  dismissed 
out  of  this  suit  as  a  matter  not  involved  in 
the  pleadings.  Costs  in  this  court  will  be  de- 
creed to  the  appellants  as  the  parties  sub- 
stantially prevailing. 

LYNCH,  J^  absent 


a64  N.  C.  894) 

BHYNB  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     Dec.  8, 

1013.) 

TBLKOBAPH8  AND  TELEPHONES  (§  64*)— MeB- 

BAOEfih- Negligent  Tbanshission— Luuta- 

TioN  of  Liability. 

A  telegraph  company  cannot  limit  its  lia- 
bility for  negligence  in  the  transmission  of  a 
message  by  a  stipulation  oh  the  back  of  a  tele- 
graph blank  that  it  would  not  be  liable  for 
aamages  for  any  mistakes  or  delay  in  the  trans- 
mission of  messages,  whether  caused  by  the  neg- 
ligence of  its  servants  or  otherwise,  beyond  $50, 
at  which  amount  the  message  is  valued,  unless 
a  greater  value  is  stated  in  writing  thereon  when 
the  message  is  offered  for  transmission,  and  an 
additional  sum  paid. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {S  39-47;  Dec  Dig. 
I  54.*] 

Appeal  from  Superior  Court,  McDowell 
County;    Justice,  Judge. 

Action  by  Flora  Rhyne  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiif,  and  defendant  appeals.  No  er- 
ror. 

Civil  action  tried  upon  these  issues: 
"(1)  Was  the   defendant  guilty   of  negli- 
gence  in   respect  to   the   transmission   and 
delivery  of  the  telegram  to  Flora  Rhyne,  as 
alleged  in  the  complaint?    Answer:   Yes. 

*'{2)  What  damage,  if  any,  has  the  plain- 
tiff sustained  on  account  of  mental  anguish, 
caused  by  such  negligence?    Answer :   $500." 


George  H.  Fearona,  of  New  York  City,  and 
Alf.  S.  Barnard,  of  Asheville,  for  appellant 
Pless  &  Winborne,  of  Marlon,  for  appellee. 

PER  CURIAM.  The  defendant  seeks  to 
limit  its  liability  for  negligence  by  the  fol- 
lowing stipulation,  printed  upon  the  back  of 
the  telegraph  blank :  "In  any  event  the  com- 
pany shall  not  be  liable  for  damages  for 
any  mistakes  or  delay  In  the  transmission 
or  delivery,  or  for  the  nondelivery  of  this 
message,  whether  caused  by  the  negligence 
of  its  servants  or  otherwise,  beyond  the  sum 
of  $50,  at  which  amount  this  message  is 
hereby  valued,  unless  a  greater  value  Is  statt 
ed  in  writing  hereon  at  the  time  the  message 
is  offered  to  the  company  for  transmission, 
and  an  additional  sum  paid  or  agreed  to  be 
paid,  based  on  such  value,  equal  to  one-tenth 
of  one  per  cent  thereof." 

This  question  has  been  settled  adversely 
to  the  defendant's  contention  by  the  deci- 
sions of  this  court,  and  needs  no  further 
discussion.  Pegram  v.  Telegraph  Co.,  97  N. 
C.  57,  2  S.  B.  256;  Williamson  v.  Telegraph 
Co.,  151  N.  C.  223,  66  S.  E.  974.  The  negU- 
gence  of  the  defendant  is  not  disputed,  and 
It  was  admitted  upon  the  argument  that 
there  was  a  prima  facie  case  made  out. 

We  have  examined  the  several  exceptions 
to  the  evidence  and  charge  of  the  court,  and 
find  no  reversible  error. 

No  error. 

a«4  N.  C.  206) 

CORPORATION  COM'RS  r.  BANK  OF 
JONESBORO. 

Appeal  of  BANKING,  LOAN  ft  TRUST  CO. 

(Supreme  Court  of  North  Carolina.     Dec.   8. 

1013.) 

Banks  and  Banking  (|  74*)~In80Lvbnct-^ 
Pledges— Validitt—Pbb-Existing  Debts. 
A  bank,  bein^  indebted  to  a  trust  company 
for  $11,831.60,  paid  it  in  money  and  notes  $15,- 
162.31,  of  which  sum  $7,000  was  a  note  of  the 
bank  secured  by  certain  collaterals  which  were 
deposited  under  an  a^preement  to  be  held  not 
only  as  security  for  the  note  but  to  secure 
any  other  indebtedness  it  might  owe  the  trust 
company.  This  payment,  including  the  note, 
gave  the  bank  a  credit  with  the  trust  company 
of  $3,330.71,  which  was  later  exhausted,  and  at 
the  time  the  bank  suspended,  more  than  four 
months  thereafter,  its  indebtedness  to  the  trust 
company  had  been  increased  to  $16,581.10,  con- 
sisting of  funds  advanced  by  that  company  to 
pay  depositors  of  the  bank,  etc.  Held,  that  the 
coUaterals  were  not  deposited  to  secure  a  pre- 
existing debt,  and  that  the  trust  company  was 
entitled  to  the  benefit  thereof  to  secure  the 
bank's  indebtedness,  notwithstanding  the  cashier 
and  manager  of  the  bank  was  the  president  of 
the  trust  company  and  at  the  time  of  depositing 
the  securities  knew  that  die  bank  was  insol- 
vent. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  156;    Dec  Dig.  |  74.*] 

On  rehearing.    Petition  dismissed. 
For  former  opinion,  see  79  S.  B.  308. 


*For  other  cases  sm  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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This  \8  a  petition  to  rehear,  based  upon 
the  ground  that  the  court  overiLooked  and 
did  not  consider  a  question  raised  by  the 
appeal,  relating  to  the  right  of  the  loan  and 
trust  company  to  retain  certain  collaterals 
deposited  with  it  as  security  for  the  Indebt- 
odness  due; 

The  facts  are  that  on  September  18,  1911, 
tUe  Bank  of  Jonesboro  owed  the  loan  and 
trost  company  $11,831.60;  that  on  September 
19, 1011,  it  paid  said  trust  company  In  money 
and  notes  $15,162.31;  that  of  this  amount  of 
115,162.31  the  sum  of  $7,000  was  a  note  of 
the  Bank  of  Jonesboro  secured  by  the  col- 
laterals in  controyersy,  which  were  deposited 
under  an  agreement  that  they  should  be  held 
not  only  as  security  for  the  note  of  $7,000 
but  also  to  secure  any  other  Indebtedness  the 
Bank  of  Jonesboro  might  at  any  time  owe 
the  trust  company;  that  the  amount  paid  on 
the  19th  day  of  September,  1911,  including 
the  $7,000  note,  gaye  the  Bank  of  Jonesboro 
a  credit  with  the  trust  company  of  $8,330.71 ; 
that  this  credit  was  exhausted  on  the  16th 
day  of  October,  1911 ;  that  the  sum  of  $2,000 
was  paid  on  said  $7,000  note;  that  from 
October  16,  1911,  to  the  suspension  of  the 
Barik  of  Jonesboro  on  February  6,  1912,  the 
Indebtedness  of  the  bank  to  the  trust  com- 
pany was  increased  from  time  to  time  until 
at  the  latter  date  it  amounted  to  $16,581.10 ; 
that  this  amount  was  made  up  of  money  ad- 
ranced  by  the  trust  company  to  enable  the 
Bank  of  Jonesboro  to  pay  its  depositors  and 
to  remit  for  collections  made  by  It;  that  said 
collaterals  were  deposited  by  Huntley,  cash- 
ier and  manager  of  the  Bank  of  Jonesboro 
and  president  of  the  trust  company;  that 
during  these  different  transactions  the  Bank 
of  Jonesboro  was  Insolvent,  but  this  fact  was 
not  known  to  the  trust  company  except  as  It 
was  affected  by  the  knowledge  of  its  presi- 
dent, Huntley,  who  did  know  of  the  insol- 
Tency. 

ALLEN,  J.  The  former  opinion  in  this 
action  was  prepared  for  the  court  by  the 
writer  of  this  opinion,  and  It  is  true,  as  al- 
leged in  the  petition  to  rehear,  that  the  point 
now  presented  as  to  the  right  of  the  trust 
company  to  retain  the  collaterals  deposited 
with  it  was  then  made  and  dismissed  and 
was  not  considered  by  the  courL  It  appears, 
however,  from  the  first  brief  filed  that  the 
ground  then  chiefly  relied  on  by  the  appellant 
was  that  the  deposit  of  the  collaterals  was  in 
effect  an  assignment  and  therefore  void  as 
a  preference,  and  that  this  position  is  now 
practically  abandoned,  because  it  does  not 
appear  that  the  collaterals  formed  any  con- 
siderable portion  of  the  assets  of  the  bank, 
and  if  a  preference  it  was  made  more  than 
four  months  prior  to  the  suspension  of  the 
bank. 

The  appellant  now  urges  that  the  deposit 
of  the  collateral  was  to  secure  a  pre-existing 


debt;  that  In  this  transaction  Huntley  was 
acting  for  the  trust  company  and  not  against 
It ;  that  therefore  his  knowledge  of  the  insol- 
vency of  the  bank  Is  to  be  Imputed  to  the  trust 
company;  and  that,  as  he  was  the  cashier 
and  manager  of  the  bank  and  president  of 
the  trust  company,  the  deposit  of  the  col- 
laterals is  fraudulent  as  to  the. other  cred- 
Itora  There  Is  much  force  in  this  conten- 
tion, if  the  premises  are  admitted,  but  it 
rests  upon  the  assumption  that  the  collaterals 
were  deposited  to  secure  a  pre-existing  debt, 
which  does  not  appear  to  us  to  be  true. 

The  agreement  at  the  time  of  the  deposit 
was  that  the  collaterals  should  not  only  be 
held  to  secure  the  amount  then  due,  but  any 
amount  that  might  become  due  at  any  time, 
and  it  appears  from  the  findings  of  fact  that, 
in  addition  to  the  balance  of  $5,000  due  on 
the  $7,000  note,  the  trust  company  has  ad- 
vanced since  that  time  $11,581.50  on  the 
faith  of  the  collaterals,  which  has  been  used 
in  paying  depositors  of  the  Bank  of  Jones- 
boro and  In  remittances  for  collections.  If 
so,  the  debt  of  the  trust  company,  for  which 
the  collaterals  are  held.  Is  not  pre-existing. 

An  agreement  in  reference  to  collaterals 
securing  other  Indebtedness  in  all  material 
respects  like  that  before  us  was  sustained  in 
Norfleet  v.  Insurance  Co.,  160  N.  C.  380,  75 
S.  E«  937,  and  a  deposit  of  collaterals  by  an 
insolvent  to  secure  a  debt  then  created  was 
upheld  against  creditors  in  Godwin  v.  Bank, 
145  N.  C.  325,  59  S.  E.  154,  17  L.  R.  A.  (N.. 
S.)  935,  under  facts  not  more  favorable  to 
them  than  those  in  this  case. 

The  trust  company  has  advanced,  under 
any  contention  of  the  appellants  under  the 
facts  found  by  the  court,  more  than  $11,000 
on  the  faith  of  the  collaterals,  which  has  been 
used  in  payment  of  depositors  and  other  bona 
fide  creditors,  and  it  is  no  wrong  or  injustice, 
upon  these  facts,  to  permit  it  to  retain  its 
security  according  to  the  agreement  of  the 
partlea 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  superior  court  should  be  af- 
firmed, and  the  petition  dismissed. 

Petition  dismissed. 


(164  N.  C.  208) 

PATRICK  V.  QIANT  LUMBER  CO. 

(Supreme  Court  of  North   Carolina.     Dec  8, 

1913.) 

1.  Mastbb  and  Servant  (|  332*)— Injubiss  to 
Thibd  Pkbsom— Existsncs  or  Relation- 
Question  FOB  JUBY. 

In  an  action  for  damaees  to  land  from  a 
fire  escaping  from  the  land  of  the  defendant 
company,  held^  on  the  evidence,  that  whether  the 
company  retained  supervision  and  control  over 
the  persons  logging  and  running  a  sawmill  on 
its  land  and  their  methods  of  work  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1274-1277;  Dec  Dig.  § 
332.  •] 


Tor  otlier  cas«s  see  same  topie  and  secUon  NUMBER  in  Dec  Dig.  4  Am.  Dig.  Key-No.  Series  4b  Rep'r  Indexes 
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2.  Master  and  Sbbvant  (|  318*)— Liability 
TO  Third  Persons— Independent  Oontbac- 

TOB. 

The  chief  fact  which  determines  one  to  be 
an  independent  contractor  is  the  fact  that  the 
employer  has  no  right  to  control  the  mode  of  do- 
ing the  work  contracted  for;  if  the  employer 
has  the  right  to  control,  it  is  immaterial  wheth- 
er he  actually  exercises  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1257,  1258;  Dec  Dig.  | 
318.*] 

Appeal  Xrom  Superior  Court,  Wilkes  Coun- 
ty;   Cllne,  Judge. 

Action  by  Isom  Patrick  against  the  Giant 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     No  error. 

The  issues  submitted  were: 

"(1)  Did  the  defendant  lumber  company 
set  fire  to  its  woodland  adjoining  the  lands  of 
the  plaintiff  without  giving  any  notice  of  its 
intention  to  do  so?    Answer:   Yes. 

**(2)  If  so,  did  such  fire  escape  from  de- 
fendant's land  to  and  bum  over  the  plain- 
tiffs land,  injuring  and  destroying  the  plain- 
tiff's fence,  timber,  and  undergrowth,  as  al- 
leged in  the  complaint?    Answer:  Yes. 

"(3)  What  damage  is  the  plaintiff  entitled 
to  recover  of  the  defendant,  Giant  Lumber 
Company?    Answer:   $300." 

Finley  &  Hendren  and  W.  W.  Barber,  all 
of  Wilkesbpro,  for  appellant  Benbow  & 
Cavlness  and  T.  C.  Bowie,  of  Jefferson,  for 
appellee. 

BROWN,  J.  This  action  was  brought  to 
recover  damages  caused  to  the  plaintiff's 
land  by  the  negligent  setting  out  of  fire 
of  the  defendant  without  giving  due  notice. 
The  fire  spread  to  the  plaintiff's  lands  and 
destroyed  his  timber.  The  action  was  origi- 
nally brought  against  W.  H.  Taylor  and  Ham 
Miller,  as  well  as  the  defendant  company, 
but  a  nonsuit  was  taken  as  to  them.  The 
only  assignment  of  error  is  the  refusal  of 
the  court  to  allow   the  motion  to  nonsuit 

[1]  The  defendant  contends  that  the  negli- 
gence complained  of  was  that  of  Taylor  and 
Miller,  and  that  they  were  independent  con- 
tractors, and  that  under  the  evidence  as  a 
whole,  it  is  not  liable  for  the  tort  complained 
of,  and  that  therefore  the  court  below  should 
have  allowed  its  motion,  under  the  statute, 
to  nonsuit  plaintiff.  The  plaintiff,  on  the 
other  hand,  contends  that  Miller  and  Taylor 
were  not  Independent  contractors,  but  that 
they  were  sufficiently  under  the  general  con- 
trol of  the  defendant  company  to  make  it 
liable  for  the, tort  complained  of. 

The  sawmill  and  lands  where  the  fire  orig- 
inated belonged  to  the  defendant  company, 
and  the  mill  was  operated  by  Will  Taylor. 
He  testified  that  he  operated  the  mill  from 
which  location  the  fire  got  out;  that  the 
Giant  Lumber  Company  paid  him  for  it.  It 
was  Will  Palmer's  mill,  and  George  Palmer 
was  foreman.    There  is  evidence  amply  suffi- 


cient to  go  to  the  Jury  that  the  control  of 
the  operations  of  Taylor  in  operating  the  mill 
and  of  Miller  in  logging  it  wHs  exercised  by 
the  defendant  company,  and  that  it  retained 
supervision  and  control  over  the  servants 
employed  and  the  methods  of  work. 

[2]  The  chief  consideration  which  deter- 
mines one  to  be  an  independent  contractor  is 
the  fact  that  the  employer  has  no  right  of 
control  as  to  the  mode  of  doing  the  work 
contracted  for.  If  the  employer  has  the 
right  of  control,  it  is  immaterial  whether  he 
actually  exercises  it.  16  Am.  &  Eng.  188. 
We  think  his  honor  committed  no  error  in 
denying  the  motion  to  nonsuit 

No  error. 

(164  N.   C.  148) 

HENSLEY    V.    McDOWELL    FURNITURE 

CO. 

(Supreme  Court  of  North  Carolina.     Dec.  3, 

1013.) 

1.  Parties  (§  90*)— Actions— Misjoinder  of 
Parties. 

Where  it  appears  at  the  trial  that  an  in- 
jured servant,  in  bis  suit  against  the  master,  has 
improperly  joined  one  who  bad  insured  the  mas- 
ter against  liability,  the  court  should  direct  judg- 
ment for  the  insurer,  and  in  the  exercise  of  its 
discretion  should  protect  the  rights  of  the  master 
by  continuance  oi  the  case  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S  148;  Dec.  Dig.  {  90.*] 

2.  Appeal  and  Error  (S  949*)— Review— "Ju- 
dicial Discretion." 

The  "judicial  discretion"  which  is  to  be  ex- 
ercised by  the  court  upon  improper  joinder  of 
parties  means  sound  legal  discretion,  and  will 
not  be  interfered  with  on  appeal  unless  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3835 ;  Dec.  Dig.  f  949.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3855,  3856 ;   vol.  8,  p.  7697.] 

3.  Master  and  Servant  (|  254*)— Injuries  to 
Servant— Liability  of  Insurer. 

One  who  insures  an  employer  against  lia- 
bility for  personal  injuries  to  his  servant  is  not 
a  proper  part^  to  an  action  by  the  servant  for 
personal  injuries,  unless  the  contract  expressly 
provides  that  it  is  for  the  benefit  of  the  injured 
employes  and  the  payment  of  recoveries  by 
them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  808;  Dec.  Dig.  §  254.  ♦] 


4.  Pleading  (§  367*)— Motions  to  Make 
More  Definite  and  Certain— Tims  fob 
Filing. 

Under  Revlsal  1908,  $  t96,  providing  that 
irrelevant  or  redundant  m:|tter  In  a  pleading 
may  be  stricken  on  motion  bif*fore  answer  or  de- 
murrer, or  before  an  extension  of  time  to  plead 
is  granted,  and  that.  If  the  pleading  is  indefinite 
or  uncertain  the  court  may  require  it  to  be  made 
definite  and  certain,  motions  to  make  a  pleading 
more  definite  and  certain  must  be  made  in  apt 
time  before  answer  or  demurrer,  and  if  not  made 
within  time  the  granting  of  the  motion  rests 
within  the  discretion  of  the  judge. 

[Ed.   Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §§  64, 1173-1193;  Dec.  Dig.  §  307.*] 

5.  Appeal   and    Errobi   (|   960*)— Review — 
Discretion. 

A  ruling  by  the  trial  judge  on  a  motion  to 
make  a  pleading  more  definite  and  certain,  not 
filed  in  apt  time,  will  not  be  reviewed  unless  the 


*For  other  ca3es  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  4k  Am.  Dig.  Key-No.  Seriee  ft  Rep'r  lnd«zi 
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motion  is  refused  on  the  ground  of  the  judge's 
supposed  want  of  power. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  {§  3825,  3832-3834 ;  Dec.  Dig. 
|9eO.*] 

6.  PuBADiNo    (I    867*)— Motions    to    Makb 

MOBX    DEITlflTS    AND    Cs&TAIN— POWEB    OF 

Judge. 

While  the  trial,  court  may,  under  Revisal 
1908.  §  496,  require  a  plaintiff  to  make  his 
pleading  more  definite  and  certain,  he  cannot 
plead  for  him  or  require  him  to  plead  any  given 
instrument.  Hence  in  a  personal  injury  action, 
where  the  servant  joined  the  insurer  with  the 
master,  it  was  improper  for  the  court  to  require 
the  complaint  to  set  out  a  copy  of  the  contract 
of  insurance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  64. 1173-1193 ;  Dec.  Dig.  S  367.*] 

Appeal  from  Superior  CJourt,  McDowell 
County;  Justice,  Judge. 

Action  by  J.  W.  Hensley  against  the  Mc- 
Dowell Furniture  Company.  From  an  or- 
der sustaining  defendant's  motion  to  make 
the  complaint  more  definite  and  certain,  and 
requiring  plaintiff  to  annex  a  document 
thereto,  plaintiff  appeals.     Modified. 

PlaintUr  sued  for  damages  resulting  from 
personal  injury  to  himself,  alleged  to  have 
been  caused  by  the  negligence  of  the  furni- 
ture company,  one  of  the  defendants.  Aft- 
erwards the  Maryland  Casualty  Company 
was  made  a  defendant  The  following  order 
appears  In  the  case:  '*The  defendant  (casual- 
ty company)  then  offers  the  affidavit  of  L. 
J.  P.  Cntlar,  which  is  filed  in  the  record  to- 
gether with  the  policies,  and  the  same  not 
being  denied  by  affidavit,  and  the  court  hav- 
ing found  same  to  be  true,  it  moves  for  a 
bill  of  particulars  making  the  pleading  as  to 
the  contract  certain,  and  that  the  pleading 
be  made  more  definite  and  certain,  which 
motion  is  granted  and  order  made  that  plain- 
tiff be  required  to  append  such  contract  or 
copy  thereof  to  the  allegation  In  his  com- 
plaint relating  to  said  company,  and  that  all 
proceedings  in  this  cause  be  stayed  until  the 
complaint  la  so  amended.*'  The  affidavit 
mentioned  simply  alleged  that  two  policies, 
copies  of  which  are  attached,  were  the  only 
Indemnity  or  insurance  contracts  the  com- 
pany Issued  during  the  period  stated  in  them, 
and  one  of  them  was  in  force  at  the  time  of 
the  injury.  As  stated  above,  the  court,  upon 
this  simple  allegation,  required  the  plaintiff 
to  make  his  complaint  more  definite  and  cer- 
tain under  Revisal  1908,  §  496,  and  also  that 
he  annex  thereto  a  oopy  of  the  contract  set 
out  in  affidavit  and  exhibit  Plaintiff  except- 
ed and  appealed. 

W.  T.  Morgan  and  Johnston  &  McNalry,  all 
of  Marion,  and  C.  B.  McBrayer,  of  Shelby, 
for  appellant  Pless  &  Winborne,  of  Marlon, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  2]  If  the  facts  are  truthfully  stat- 
ed in  the  affidavit  of  L.  J.  P.  Gutlar,  it  is  ap- 
parent  that    the    Maryland   Casualty   Com- 


pany has  made  no  such  contract  with  its  co- 
defendant,  McDowell  Furniture  Company,  as 
is  alleged  in  the  complaint,  for  the  reason 
that  the  policy,  which  is  set  out  in  full  and 
annexed  to  the  affidavit,  will  bear  no  such 
construction  as  the  plaintiff  has  put  upon 
it  but  a  very  different  one  in  fact  and  In 
law,  and  it  may  be  further  said  that  if  the 
contract  subsisting  between  the  defendants, 
at  the  time  of  the  injury,  is  correctly  set 
forth  in  the  copy  annexed  to  the  affidavit, 
then  the  casualty  company  has  been  improp- 
erly Joined  as  a  defendant  &nd  if,  at  the 
trial,  the  facts  should  so  appear,  the  court 
should  enter  Judgment  in  its  favor  and 
against  the  plaintiff  for  its  costs,  and  con- 
tinue the  case  against  the  other  defendant 
or  take  such  other  measure  for  its  protec- 
tion, if  it  shall  appear  to  have  been  preju- 
diced by  the  Joinder  In  making  its  defense 
before  the  Jury  then  impaneled  to  try  the 
cause.  We  must  leave  these  matters  large- 
ly to  the  exercise  of  the  presiding  Judge's 
discretion,  who  can  better  understand  the 
exigencies  of  the  particular  case,  under  the 
circumstances,  than  we  can.  He  should, 
and  no  doubt  in  all  cases  will,  use  this  dis- 
cretion with  Judgment  not  timidly,  but  with 
firmness  and  courage,  and  yet  Judiciously,  for 
the  purpose  intended,  so  that  each  of  the 
parties  may  have  a  fair  and  impartial  trial 
under  the  law  and  facts,  without  any  ex- 
traneous infiuences  or  considerations  which 
may  tend  to  defeat  the  true  and  even  ad- 
ministration of  Justice,  which  is  the  ulti- 
mate and  principal  object  of  all  well-ordered 
Judicial  systems.  Judicial  discretion,  said 
Coke,  is  never  exercised  to  give  effect  to  the 
mere  will  of  the  Judge,  but  to  the  will  of 
the  law.  The  Judge's  proper  function,  when 
using  it  is  to  discern  according  to  law  what 
is  Just  in  the  premisea  ''Discernere  per 
legem  quid  sit  Justum."  Osbom  v.  Bank,  9 
Wheat  738,  6  L.  Ed.  204.  When  applied  to  a 
court  of  Justice,  said  Lord  Mansfield,  "dis- 
cretion** means  sound  discretion  guided  by 
law.  It  must  be  governed  by  rule,  not  by 
humor;  it  must  not  be  arbitrary,  vague,  and 
fanciful,  but  legal  and  regular.  4  Burrows, 
2539.  While  the  necessity  for  exercising  this 
discretion,  in  any  given  case,  is  not  to  be 
determined  by  the  mere  inclination  of  the 
Judge,  but  by  a  sound  and  enlightened  Judg- 
ment in  an  effort  to  attain  the  end  of  all 
law,  namely,  the  doing  of  even  and  exact 
Justice,  we  vriil  yet  not  supervise  it  except, 
perhaps,  in  extreme  circumstances,  not  at  all 
likely  to  arise;  and  it  is  therefore  practically 
unlimited.  We  do  not  interfere  unless  the 
discretion  is  abused.  Jarrett  v.  Trunk  Com- 
pany, 142  N.  C.  466,  55  S.  B.  338. 

[3]  These  observations  seem  to  be  neces- 
sary in  view  of  what  we  said  (by  Justice 
Hoke)  in  Clark  v.  Bonsai,  157  N.  C.  270,  72 
S.  E.  954,  a  suit  brought  upon  a  like  pol- 
icy:   "In  construing  contracts  of  this  char- 
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acter,  the  courts  haTe  generally  held  that,  if 
the  indemnity  is  clearly  one  against  loss  or 
damage,  no  action  will  lie  in  faror  of  the 
insured  till  some  damage  has  been  sustained, 
either  by  payment  of  the  whole  snm  or  some 
part  of  an  employe's  claim;   but  if  the  stij)- 
ulation  is,  in  effect,  one  Indemnifying  against 
liability,  a  right  of  action  accrues  when  the 
Injury  occurs,  or,  in  some  instances,  when 
the  amount  and  rightfulness  of  the  claim  has 
been  established  by  judgment  of  some  court 
having  Jurisdiction— this,  according  to   the 
terms  of  the  policy.    But,  unless  the  contract 
expressly  provides  that  it  is  taken  out  for 
the  benefit  of  the  injured  employes  and  the 
payment  of  recoveries  by  them,  none  of  the 
cases  hold  that  an  injured  employ^  may,  in 
the  first  instance,  proceed  directly  against 
the  insurance  company.    In  all  of  them,  so 
far  as  examined,  a  right  of  action  arising 
on  the  policy  is  treated  and  dealt  with  as 
an  asset  of  the  insured  employer,  and,  in  the 
absence  of  an  assignment  from  him,  the  em- 
ploy6  cannot  appropriate  it  to  his  daim,  ex- 
cept by  attachment  or  bill  in  the  nature  of 
an  equitable  fl.  fa.  or  some  action  In  the  na- 
ture of  final  process,  incident  to  bankruptcy 
or   insolvency.     Certainly   this    position   is 
supported  by  the  great  weight  of  authority" 
—citing   many    authorities   to   support    the 
proposition  thus  stated  by  hiuL    A  declara- 
tion of  defendant's  president  that  the  com- 
pany was  insured  and  would  have  to  pay  the 
loss  was  held  incompetent  and  excluded  by 
this  court  in  the  following  language  of  Jus- 
tice Brown,  in  Lytton  v.  Manufacturing  Co., 
157  N.  C.  331,  72  8.  B.  1055:  ^*In  addition 
to  the  incompetency  of  Little's  declarations 
as  mere  hearsay,  the  subject-matter  of  the 
declaration  is  universally  held  to  be  incom- 
petent and  disconnected  with  the  inquiry  be- 
fore the  court    Evidence  that  the  defendant, 
in  an  action  for  damages  arising  from  an  in- 
jury, is  insured  in  a  casualty  company,  is 
entirely  foreign  to  the  issues  raised  by  the 
pleadings    and    is   incompetent      By    some 
courts  it  is  held  to  be  so  dangerous  as  to 
justify  another  trial,  even  wheD   the  trial 
judge   strikes   it   from   the    record" — citing 
many  cases. 

There  may,  of  course,  be  cases  where  it 
can  readily  be  seen  that  no  prejudice  has 
arisen,  and,  perhaps,  others  where  it  will 
plainly  appear  to  be  otherwise.  It  is  the 
highest  prerogative  of  the  judge,  in  any 
court,  and  his  bounden  duty  as  well,  to  see 
that  rights  of  parties  before  the  law  are  not 
prejudiced  or  impaired  by  irrelevant  or  for- 
eign matters  of  any  kind,  and  for  this  pur- 
pose he  is  endowed  with  plenary  authority. 
If  it  be  the  judge  sitting  at  nisi  prius,  who 
is  exercising  this  power  of  the  law  to  do 
justice,  we  will  not  review  or  revise  his  or- 
ders, but  sustain  them,  as  in  no  case  do  we 
review  the  exercise  of  discretion  unless  there 
appears  clearly  to  have  been  some  abuse  of 
tt  which  is  prejudicial  to  one  of  the  parties, 


which,  if  it  ever  arises,  must  be  of  very  rare 
occurrence. 

[4-6]  But,  in  this  case,  the  learned  judge, 
intending  doubtless  to  enforce  what  appear- 
ed to  him  to  be  the  legal  rights  of  the  de- 
fendant, went  too  f^r  and  required  the  plain- 
tiff to  do  something  not  within  his  power 
to  require,  and  thereby  transcended  the  limit 
of  his  jurisdiction*  He  properly  ordered  him 
to  amend  the  complaint  by  making  it  more 
definite  and  certain.  Pell's  Revisal,  |  498, 
and  notes;  Clark's  Code  (3d  Ed.)  |  261; 
Wood  V.  Kincard,  144  N.  O.  393,  57  S.  B.  4; 
Smith  V.  Summerfield,  108  N.  C.  284,  12  S. 
E.  997;  Conley  v.  Railroad  Co.,  109  N.  (X 
692,  14  S.  B.  303;  Best  v.  Clyde,  86  N.  C.  4. 
These  cases  also  hold  that  the  motion  to 
make  a  pleading  more  definite  and  certain 
must  be  made  in  apt  time,  and,  if  made 
after  answering  or  demurring,  it  comes  too 
late  and  then  falls  within  the  discretion  of 
the  judge,  who  may  allow  it  or  not  as  he 
may  deem  best  His  refusal  to  allow  it  will 
not  be  reviewed  (Best  v.  CHyde,  supra)^  un- 
less it  is  based  upon  his  supposed  want  of 
power  (Henderson  v.  Graham,  84  N.  C.  49Q). 
This  rule  is  analogous  to  the  one  which  pre- 
vails in  the  courts  of  equity  that  for  mere 
impertinence  a  reference  is  not  granted  after 
defendant  has  answered  or  submitted  to  an- 
swer by  obtaining  an  order  for  time,  though 
a  reference  was  allowed  for  scandal,  and,  un- 
der the  later  code  system,  motions  to  make  a 
pleading  more  definite  and  certain  are  de- 
nied if  defendant  has  answered  or  obtained 
an  extension  of  time  to  plead,  or  has  done 
any  act  legally  admitting  that  a  sufllcient 
issue  la  raised. 

But  here,  the  Judge  has  required  plaintiff 
not  only  to  make  his  pleading  more  definite 
and  certain,  which  was  within  his  power, 
but  has  required  him  to  annex  a  copy  of  the 
contract  as  stated  in  the  aflidavit  offered 
by  defendant  He  can  direct  the  plaintiff 
generally  how  he  shall  plead,  but  he  cannot 
plead  for  him,  nor  take  from  him  the  right 
to  plead  and  show  by  proof  what  the  con- 
tract really  is.  He  is  not  bound  to  accept 
the  defendant's  version  of  it  The  judge, 
though,  as  we  have  said,  may  act  afterwards, 
when  it  does  appear,  certainly,  what  the  con- 
tract is,  and  prevent  any  prejudice  to  the 
defendant  by  reason  of  the  improper  joinder, 
as  a  defendant,  of  the  casualty  company.  He 
cannot,  of  course,  deny  to  the  plaintiff  the 
right  to  have  any  disputed  fact  passed  upon 
by  the  jury.  It  is  only  when  the  nature  of 
the  contract  is  either  admitted  or  appears 
beyond  question  that  his  discretion,  in  the 
interest  of  a  fair  trial,  may  be  exercised. 
But  whenever  this  is  disclosed,  the  judge 
may,  at  any  stage  of  the  trial,  exercise  the 
discretion  lodged  in  him,  as  justice  may  re- 
quire. 

The  order  is  therefore  modified  by  sustain- 
ing it,  so  far  as  plaintiff  is  required  to  make 
his  complaint  more  definite  and  certain,  and 
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▼acatiiig     the     otber    xequirements.     Bach 
party  will  xwiy  one-half  of  the  costs  in  this 
court 
Modified. 


(164  N.  C.  1«2) 

ABERNETHT  v.  STARNES  et  aL 

(Sapreme  Court  of  North  Carolina.     Dec.  8, 

1013.) 

L  Chattel   Mortoaoes   (|   49*)— Rbcobd  — 

SUFKICISNCT. 

The  record  of  a  chattel  mortgai^e  on  one 
pair  of  bay  horses  as  on  one  pair  of  bay  steers 
was  defective  and  insufficient  as  notice  to  sub- 
Mquent  mortgagees  as  to  the  property  mort- 
gaged. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  90-92 ;   Dec.  Dig.  §  49.*] 

2.  Chattel  Mobtoagks  (|  144*)— Priority— 

Recobd. 

A  chattel  mortgage,  although  subsequent 
in  execution  to  a  prior  mortgage,  on  beiug  prop- 
erly registered  gave  the  mortgagee  a  prior  lien, 
where  the  record  of  the  first  mortgage  misde- 
Bcribed  the  property. 

[E^d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  241;    Dec  Dig.  {  144.*] 

3..  Chattel  Mortoaoes  (|  265*)— Conflict- 
iNo  CLAIH&— Rights  of  Parties. 

Where  a  horse  was  sold  by  a  mortgagee 
having  an  inferior  lien,  and  was  purchased  by 
a  prior  mortgagee,  the  purchaser  s  receipt  to 
the  seller  for  Uie  difference  between  the  pro^ 
ceeds  and  the  amount  of  the  seller's  claim  did 
not  estop  it  from  pursuing  its  own  claim  against 
the  sdler  for  such  difference  to  which  it  was 
entitled  as  prior  mortgagee. 

[Ed.  Note.>-For  other  cases,  see  Chattel  Mort- 
cageflL   Cent   Dig.   {|   54SM^7;     Dec.    Dig.   | 

Appeal  from  Superior  Court,  Caldwell 
County;   Daniels,  Judge. 

Claim  and  delivery  by  A.  S.  Abemethy 
against  W.  C.  Stames,  with  interpleader  by 
the  Henkel  live  Stock  Company.  Judgment 
for  the  interpleader  against  the  plaintiff,  and 
the  plaintiff  appeals.    Affirmed. 

The  agreed  facts  are  as  follows: 

a)  That  on  the  7th  day  of  July,  1908,  W. 
C.  Stames  executed  a  chattel  mortgage  to 
A.  S.  Abemethy,  which  mortgage  was  regis- 
tered in  Caldwell  county  on  March  11,  1908, 
in  Book  X,  on  page  331,  and  the  following  is 
a  copy  thereof  as  the  same  appears  of  record: 
"State  of  North  Carolina,  Catawba  County. 
I,  W.  C  Stames,  of  the  county  of  Caldwell,  in 
the  state  of  North  Carolina,  am  indebted  to 
A.  S.  Abemethy,  of  Catawba  county,  In  said 
state,  in  the  sum  of  $94.00,  for  which  they 
hold  my  note  to  be  due  on  the  7th  day  of 
July,  A.  D.  1908,  and  to  secure  i)ayment  of 
the  same  I  do  hereby  convey  to  them  these 
articles  of  personal  property,  to  wit:  One  top 
new  Decatur  buggy,  one  set  single  buggy 
harness,  both  this  day  bought  of  A.  S.  Aber- 
nethy ;  also  one  pair  of  bay  steers,  about  six 
and  seven  years  old.  The  above-described 
property  is  free  from  Incumbrance.  But  on 
this  special  trust,  that.  If  I  fkil  to  pay  said 
debt  and  interest  on  or  before  the  7th  day  of 


July,  A.  D.  1908,  then  th^  may  sell  said 
property,  or  so  much  thereof  as  may  be  nec- 
essary, by  public  auction  for  cash,  first  giv- 
ing twenty  days'  notice  at  three  public  places 
In  the  county,  and  apply  the  proceeds  of 
such  sale  to  the  discharge  of  said  debt  and 
interest  on  the  same,  and  pay  any  surplus  to 
me.  Given  under  my  hand  and  seal  this  7th 
day  of  July,  A.  D.  1908.  W.  C.  Stames. 
[Seal.]    Witness:  F.  A.  Abemethy." 

(2)  That  the  one  pair  of  bay  steers,  as  ap- 
pears upon  said  record,  was  not  correctly 
transcribed  from  the  original,  but  was  writ- 
ten in  the  original  *'one  pair  of  bay  horses" 

(3)  That  on  the  26th  day  of  January,  1909, 
the  said  W.  C.  Stames  executed  a  mortgage 
to  the  interpleader,  which  was  correctly 
copied  upon  the  record,  and  the  same  is  in 
words  and  figures  as  follows:  "$370.40.  State 
of  North  Carolina,  Catawba  County.  I,  W.  C. 
Stames,  of  the  county  of  Caldwell,  in  the 
state  of  North  Carolina,  am  indebted  to  the 
Henkel  Live  Stock  Company,  of  Iredell  coun- 
ty, in  said  state,  in  the  sum  of  $370.40,  for 
which  they  hold  my  note,  to  be  due  on  the 
1st  day  of  November,  A.  D.  1909,  and  to  se- 
cure payment  of  the  same  I  do  hereby  convey 
to  them  these  articles  of  personal  property, 
to  wit:  One  pair  of  brown  mare  mules,  about 
seven  years  old,  blackly  built,  with  brown 
noses,  weight  about  1,800  pounds ;  one  set  of 
double  wagon  harness,  made  by  Flanigan 
Harness  Company  (the  above  this  day  re- 
ceived of  them);  one  pair  bay  horses,  about 
seven  and  eight  years  old,  with  white  hind 
feet,  weight  about  2,700  pounds,  bought  of 
company,  worth  about  $500.00 ;  one  eight-disk 
Bickford  &  Huffman  grain  drill,  bought  of 
company,  worth  about  $70.00.  The  above-de- 
scribed property  is  free  from  incumbrance. 
But  on  this  special  trust,  that,  if  I  fftil  to  pay 
said  debt  and  Interest  on  or  before  the  1st 
day  of  November,  A.  D.  1909,  or  fall  to  prop- 
erly feed  or  care  for  the  above  property,  then 
they  may  sell  said  property,  or  so  much  there- 
of as  may  be  necessary,  by  public  auction 
for  cash,  at  the  First  National  Bank,  Hick- 
ory, N.  C,  or  in  the  county  of  the  under- 
signed mortgagor,  first  giving  twenty-  days' 
notice  at  three  public  places  in  the  county 
where  said  sale  is  to  take  place,  as  per  terms 
of  mortgage,  and  apply  the  proceeds  of  such 
sale  to  the  discharge  of  said  debt  and  interest 
on  same,  and  pay  any  surplus  to  me.  Given 
under  my  hand  and  seal  this  26th  day  of 
January,  A.  D.  1909.    W.  C.  Stames.    [Seal.l" 

(4)  That  one  of  the  bay  horses  described  in 
the  said  mortgage  to  Henkel  Live  Stock  Com- 
pany was  one  of  the  same  horses  that  was 
conveyed  to  the  plaintiff,  A.  S.  Abemethy. 

(5)  That  the  justice  of  the  peace  rendered 
a  Judgment  in  favor  of  the  plaintiff  for  the 
possession  of  the  said  horse  referred  to  in 
the  next  preceding  paragraph,  and  the  plain- 
tiff, after  due  advertisement,  sold  the  same, 
under  the  terms  of  his  mortgage,  at  which 
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sale  the  said  horse  was  purchased  by  Henkel 
Live  Stock  Company  for  the  sum  of  $140. 

(6)  That  the  amount  of  plaintiff's  debt, 
with  cost  of  sale  and  advertisement,  was  the 
sum  of  170.20,  and  the  Henkel  Live  Stock 
Company  receipted  for  the  residue  of  the 
amount  said  horse  brought  at  said  sale  by 
its  paper  writing  in  the  following  words  and 
figures:  "A.  S.  Abemethy,  dealer  in  horses, 
mules,  carriages,  wagons,  harness,  etc.  Hick- 
ory, N.  C,  Sept  18th,  1909.  Received  of  A. 
S.  Abemethy  $69.80,  after  deducting  the 
amount  of  his  claim  ($70.20)  which  was  se- 
cured by  first  mortgage  on  one  bay  horse, 
seven  years  old,  said  mortgage  given  by  W. 
C.  Stames.  This  horse  was  this  day  sold  by 
the  said  first  mortgage  at  A.  S.  Abernethy's 
stable.  The  Henkel  Live  Stock  Company  be- 
ing the  purchasers  of  said  horse,  they  agree 
to  arrange  any  other  claims  or  suits  or  mort- 
gage against  said  horse  or  A.  S.  Abemethy, 
while  he,  A.  S.  Abemethy,  was  in  possession 
of  the  horse.  The  horse  was  sold  and  turned 
over  to  the  Henkel  Live  Stock  Company  with 
the  above  amount  of  money.  Henkel  Live 
Stock  Company,  by  W.  I.  CaldwelL" 

(7)  That  the  plaintiff,  A.  S.  Abemethy,  is 
a  resident  of  Hickory,  N.  C,  and  his  mort- 
gage was  transmitted  by  mail  to  the  register 
of  deeds  of  Caldwell  county,  who  registered 
same  as  hereinbefore  set  forth,  and  returned 
same  to  plaintiff  by  maU. 

(8)  That  the  Henkel  Live  Stock  Company, 
at  the  time  of  taking  their  mortgage,  did  not 
actually  examine  the  records  of  the  office  of 
the  register  of  deeds  for  the  purpose  of  as- 
certaining whether  or  not  any  liens  or  in- 
cumbrances were  against  W.  C.  Stames  for 
the  property  described  in  their  mortgage. 

The  foregoing  is  agreed  between  the  par- 
ties to  be  a  true  statement  of  the  facts  neces- 
sary to  a  decision  of  this  cause,  and  it  is 
agreed  that  the  judge  presiding  and  holding 
this  term  of  court  may  decide  the  same  ei- 
ther in  or  out  of  the  district  as  of  this  term. 
Mark  Squires,  Attorney  for  Plaintiff.  Law- 
rence Wakefield,  Attorney  for  Interpleader. 

Upon  the  foregoing  facts,  it  is  considered 
and  adjudged  by  the  court  that  Henkel  Live 
Stock  Company  recover  of  plaintiff  the  sum 
of  $70.20,  with  interest  thereon  from  the 
18th  of  September,  1909,  and  the  costs  of  the 
interpleader,  Henkel  Live  Stock  Company,  to 
be  taxed  by  the  cleric 

The  plaintiff  excepted  and  appealed. 

Mark  Squires,  of  Lenoir,  for  appellant 
Lawrence  Wakefield,  of  Lenoir,  for  appellee. 


BROWN,  J.  This  action,  with  the  ancil- 
lary claim  and  delivery,  was  brought  to  re- 
cover one  bay  horse  from  the  defendant, 
Starnes.  The  Henkel  Live  Stock  Company 
interpleaded,  claiming  the  horse  under  its 
mortgage,  also  executed  by  said  defendant 
The  justice  of  the  peace  rendered  judgment, 


giving  the  horse  to  plaintiff,  and  the  inter- 
pleader appealed  to  the  superior  court 

Pending  the  trial  of  the  case  In  the  superi- 
or court  the  plaintiff,  having  obtained  pos- 
session under  the  justice's  judgment  sold  the 
horse  at  public  sale  under  the  power  contain- 
ed in  the  mortgage,  and  the  Henkel  Live 
Stock  Company  purchased  it  for  $140. 

The  plaintiff  applied  $70.20  to  his  own 
mortgage  debt,  claiming  it  to  be  the  first 
mortgage,  and  paid  the  remainder,  $69.80,  to 
the  Henkel  Company.  This  being  insufficient 
to  discharge  the  Henkel  debt  and  mortgage, 
the  litigation  is  over  the  $70.20  retained  by 
the  plaintiff  from  the  proceeds  of  the  sale  of 
the  horse. 

[1]  It  is  plain  that  the  plaintiff's  mortgage 
on  one  pair  of  bay  horses  was  not  properly 
recorded.  As  registered,  it  described  one 
pair  of  bay  steers.  This  would  not  give  no- 
tice to  a  subsequent  mortgagee  that  the 
plaintiff's  mortgage  conveyed  horses  instead 
of  steers. 

[2]  As  the  Henkel  mortgage,  although  sub- 
sequent in  execution  to  the  plaintiff's,  was 
properly  registered,  it  gave  the  Henkel  Live 
Stock  Company  the  prior  lien  on  the  bay 
horses. 

[3]  Nor  is  there  anything  in  the  receipt 
dated  September  18,  1909,  which  estops  tbe 
Henkel  Company  from  pursuing  its  claim 
to  the  $70.20,  the  proceeds  of  sale  of  tbe 
bay  horse.  Had  the  horse  not  been  sold,  the 
Henkel  Company  would  have  recovered  the 
horse  itself.  As  it  holds  the  prior  valid 
mortgage,  it  is  entitled  to  the  proceeds  neces- 
sary to  satisfy  its  mortgage. 

Affirmed. 


(164  N.  C.  210) 

HUDDLESTON  et  aL  v.  HARDY. 

(Supreme   Court  of  North  Carolina.     Dec.  3, 

1913.) 

1.  Deeds  (|  58*)— Validitt— "Dblivebt." 

Where  a  deed  is  given  to  a  third  person 
for  the  grantee,  there  Is  no  delivery  if  the 
grantor  retains  control  of  it  and  the  right  to 
recall  it,  but  if  the  grantor  retains  no  control 
over  it  the  delivery  is  complete. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent 
Dig.  {}  130-135;    Dec  Dig.  §  58.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1958-1970 ;   vol.  8,  p.  7(>32.] 

2.  Deeds  (§  177*)— Deliveby— Effect  of  De- 

LIVEBT. 

Where  a  deed  is  once  delivered  without  the 
reservation  of  any  control  over  it,  the  gran- 
tor cannot  by  any  subsequent  act  of  his  de- 
feat the  rights  of  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  549,  549% ;  Dec.  Dig.  §  177.*] 

3.  Deeds    (§    66*)—Validitt— Deli  very— In- 
tention. 

The  controlling  test  of  delivery  is  whether 
it  was  the  intention  of  the  grantor  to  part  with 
the  deed  and  put  it  beyond  his  cootrolt  and 
this  question  is  one  of  fact  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  127,  633;    Dec.  Dig.  §  06.*] 
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4.  Deeds  (|  66*)  —  Deejtebt  ^  JtTBT  Qxtbs- 

TIONB. 

In  an  action  to  recover  land  which  defend- 
ant claimed  by  virtue  of  a  deed  held  in  escrow, 
the  question  of  delivery  held  under  the  evidence 
for  tne  jury. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  127,  633;  Dec.  Dig.  {  66.*] 

Appeal  from  Superior  Gonrt»  McDowell 
Connty;  Justice,  Judge. 

Action  by  James  HuAdleston  and  others 
against  A.  F.  Baxter  Hardy.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals  Re- 
versed and  remanded. 

Tills  is  an  action  to  recover  land.  The 
plaintiffs  are  the  heirs  at  law  of  A.  F.  Hud- 
dleston.  The  defendant  claims  under  a  deed 
from  the  said  A.  F.  Huddleston,  and  the 
question  in  controversy  is  whether  there  is 
any  evidence  of  the  delivery  of  this  deed. 

During  the  trial  of  the  cause,  the  plaintiffs 
introduced  as  a  witness  one  L.  A.  Haney, 
who  testified  as  follows:  That  he  had  talked 
to  old  man  Huddleston  more  than  once  about 
preparing  a  deed  for  him  to  sign  to  defend- 
ant; that  on  Sunday,  May  3,  1903,  he  went 
over  to  his  house  and  asked  him  if  he  had 
prepared  the  deed;  that  he  wanted  to  sign 
the  said  deed  to  Hardy  and  place  it  In  his 
hands  as  an  escrow;  Uiat  on  Monday,  May 
4th,  the  next  day,  he  went  to  his  (Hnddle- 
ston's)  house  and  wrote  deed,  and  he  signed 
it  and  pushed  or  threw  It  across  the  table 
to  witness  and  told  him  there  it  was,  and 
witness  took  deed  and  folded  It  up  and 
laid  it  down  and  put  Inkstand  on  lt»  and 
then  went  on  to  talk  about  the  history  of 
his  life  for  an  hour  and  a  half;  that  he 
(Huddleston)  said  he  did  not  want  Hardy 
put  in  possession  to  turn  him  off  the  land, 
and  either  Huddleston  or  witness  suggested 
that  witness  had  better  put  in  writing  what 
lie  was  to  do  with  the  deed,  when  witness 
wrote  the  other  paper  dated  May  4,  1903, 
at  his  own  suggestion,  1%  hours  after  Hud- 
dleston had  signed  deed.  Then  deceased, 
Huddleston,  signed  it  The  deed  and  other 
paper  were  both  witnessed  by  U  A.  Haney 
and  Ia  a.  Owens.  The  deceased,  at  different 
times,  told  witness  that  he  intended  for 
Baxter  Hardy,  the  defendant,  to  have  the 
land. 

The  other  paper  referred  to  Is  as  follows: 
'This  writing  witnesseth  that  whereas  A.  F. 
Huddleston  did  on  4th  day  of  May,  1903,  exe- 
cute and  deliver  a  certi^in  deed  bearing  even 
date  herewith,  made  by  said  A.  F.  Huddle- 
ston to  one  A.  F.  Baxter  Hardy,  and  where- 
as the  said  Huddleston  is  desirous  of  ob- 
taining his  support  from  land  during  his 
natural  life:  Now,  therefore,  he  places  the 
above-described  deed  in  escrow  with  one 
Lewis  A.  HjEiney  to  be  delivered  by  the  said 
Haney  on  the  following  conditions:  (1)  Tha 
said  L.  A.  Haney  is  to  deliver  the  above-de- 
scribed deed  to  A.  F.  Huddleston  at  any  time 
at  the  request  of  said  A.  F.  Huddleston.    (2) 


At  the  request  of  said  A.  F.  Huddleston  the 
said  Haney  is  to  deliver  the  said  deed  to  A. 
F.  Baxter  Hardy.  (3)  That  immediately  at 
my  death  the  said  L.  A.  Haney  shall  at  once 
deliver  the  said  deed  to  the  suid  A.  F. 
Baxter  Hardy  should  it  not  be  delivered  by 
him  as  above  set  forth  before  my  death.  In 
witness  I  have  set  my  hand  and  seal  this 
May  4,  1903.    [Signed]  A.  F.  Huddleston." 

His  honor  instructed  the  Jury  if  they  be 
lieved  the  evidence  to  answer  the  first  issu6 
•*yes,"  and  the  second  issue  **no,"  to  which 
the  defendant  excepted,  and  under  this  in- 
struction the  jury  returned  the  following 
verdict: 

"(1)  Are  the  plaintiffs  the  owners  of  the 
land  described  in  the  complaint?  Answer: 
Yes. 

"(2)  Was  the  deed  to  the  defendant  execut- 
ed and  delivered  by  A.  F.  Huddleston?  An- 
swer: No." 

D.  L.  Carlton  and  Hudglns  &  Watson,  all 
of  Marion,  for  appellant  James  Morris  and 
W.  T.  Morgan,  both  of  Marion,  for  appellees. 

ALLEN,  J.  If  there  is  any  evidence  of  a 
delivery  of  the  deed  tq  Haney  for  the  de- 
fendant, the  ruling  of  his  honor  is  erroneous, 
and  the  case  of  Weaver  v.  Weaver,  159  N.  C. 
18,  74  S.  B.  610,  would  be  decisive  in  favor 
of  the  contention  of  the  plaintiffs  that  there 
la  no  such  evidence,  if  the  paper  writing  exe- 
cuted after  the  deed  was  signed,  by  which 
the  control  of  the  deed  remained  with  the 
grantor,  had  been  incorporated  in  the  deed 
or  had  passed  from  the  grantor  at  the  same 
time  with  the  deed.  It  was  held  in  the 
Weaver  Case  that  there  is  no  delivery  if  the 
grantor  reserves  the  right  of  recall,  although 
the  deed  is  placed  in  possession  of  a  tliird 
person,  to  be  delivered  to  the  grantee  at  the 
death  of  the  grantor,  if  not  recalled,  but  the 
court  also  quoted  with  approval  from  Tarlton 
V.  Griggs,  131  N.  C.  216.  42  S.  E.  591,  that: 
"There  must  be  an  intention  of  the  grantor 
to  pass  the  deed  from  his  possession  and  be- 
yond his  control  and  he  must  actually  do  so 
with  the  intent  that  it  shall  be  taken  by  gran- 
tee or  some  one  for  him.  Both  the  intent 
and  the  act  are  necessary  to  the  valid  deliv- 
ery. Whether  such  existed  is  a  question  of 
fact  to  be  found  by  the  Jury."  The  court 
also  approved  Fortime  v.  Hunt,  149  N.  C. 
360,  63  S.  E.  83,  where  it  is  said:  ''When 
the  maker  of  a  deed  delivers  it  to  some  third 
party  for  the  grantee,  parting  with  the  pos- 
session of  it  without  any  condition  or  any  di- 
rection to  hold  it  for  him,  and  without  in 
some  way  reserving  the  right  to  repossess  it, 
the  delivery  is  complete  and  the  title  passes 
at  once,  although  the  grantee  may  be  igno- 
rant of  the  facts,  and  no  subsequent  act  of 
the  grantor  or  any  one  else  can  defeat  the 
effect  of  such  delivery." 

[1-3]  These  authorities  establish  the  fol- 
lowing propositions:   (1)  If  the  deed  is  given 


*Tor  oUi«r  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  6  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


160 


80  SOUTHBASTBRN  REPORTER 


(N:a 


to  a  Uilrd  person  for  tbe  grantee,  and  the 
grantor  retains  control  of  it  and  the  right  to 
recall  it;  there  is  no  delivery.  (2)  If  the  deed 
Is  given  to  a  third  person  for  the  benefit  of 
the  grantee  and  the  grantor  retains  no  con- 
trol over  it  and  no  right  to  recall  it,  there  is 
a  delivery.  (3)  If  the  deed  is  once  delivered, 
without  the  reservation  of  any  control  over 
it,  the  grantor  cannot,  by  any  subsequent  act 
of  his,  defeat  the  rights  of  tbe  grantee.  (4) 
That  the  controlling  test  of  delivery  is  the 
intention  of  the  grantor  to  part  with  the 
deed  and  put  it  beyond  his  control,  and  that 
this  intent  is  an  issue  of  fact,  to  be  passed 
on  by  a  Jury. 

[4J  Applying  these  principles,  we  are  of 
opinion,  not  that  the  deed  has  been  delivered, 
but  that  there  is  evidence  of  delivery  which 
should  be  considered  by  a  jury. 

The  grantor  told  Haney  the  day  before  the 
deed  was  signed  that  he  wanted  to  sign  a 
deed  to  the  defendant  and  place  it  in  his 
(Haney 's)  hands  as  an  escrow;  on  the  next 
day,  after  signing  the  deed,  he  pushed  or 
threw  it  across  the  table  and  said  there  it 
was,  and  Haney  took  it,  folded  it,  and  placed 
it  under  an  inkstand;  and  in  the  paper  exe- 
cuted one  hour  and  -a  half  later  he  recites 
that  he  "did  execute  and  deliver**  the  deed. 
It  also  appears  from  the  evidence  that,  after 
the  deed  was  signed  and  given  to  Haney,  the 
grantor  talked  an  hour  and  a  half  about  the 
history  of  his  life  before  the  right  to  retain 
control  of  the  deed  was  suggested  or  consid- 
ered. If  the  jury  find  upon  this  evidence 
that  the  grantor  parted  with  the  possession 
of  the  deed  Intending  at  the  time  to  sur- 
render all  power  or  control  over  it,  there  has 
been  a  delivery,  which  could  not  be  affected 
by  the  execution  of  the  other  paper  there- 
after. On  the  other  hand,  if  the  grantor  did 
not  part  with  the  possession  of  the  deed 
until  after  the  second  paper  was  signed,  and 
it  was  left  on  the  table  while  he  and  Haney 
were  discussing  his  history  and  what  was 
best  to  be  done,  or  If  it  was  not  the  intention 
of  the  grantor  at  the  time  he  pushed  or  threw 
the  deed  to  Haney  to  part  with  its  posses- 
sion and  control,  then  there  is  no  delivery. 
These  are  questions  for  tbe  jury,  and  to  the 
end  that  they  may  be  considered,  a  trial  be- 
fore a  jury  is  ordered. 

Reversed. 

WALKER,  J.  (concurring  in  result).  I 
yield  my  assent  fully  to  the  general  princi- 
ples stated  in  the  court's  opinion.  There 
must  not  only  be  a  physical  delivery  of  a 
deed  as  the  final  act  of  execution,  but  it 
must  be  accompanied  by  an  intent  of  the 
grantor  to  perfect  the  instrument  The  ques- 
tion of  delivery  is  a  mixed  one  of  law  and 
fact  When  the  facts  are  admitted  or  es- 
tablished, it  -is  one  of  law.  No  special  for- 
mulary of  words  or  acts  is  prescribed  as  es- 
sential to  the  completeness  of  the  instrument 
as  the  deed  of  the  party  sealing  it;  but, 
when  a  present  unqualified  or  unconditioned 


delivery  has  been  made,  the  deed  becomes 
immediately  operative  and  Is  placed  beyond 
the  grantor's  recall.  It  can  make  no  differ- 
ence how  long  afterwards  it  is  when  he 
changes  his  mind;  whether  the  interval  be 
very  short  or  very  long,  it  will  not  change 
the  result ;  the  act  of  delivery  is  instantane- 
ous ;  and  the  deed  becomes  irrevocable.  This 
is  what  we  decided  in  Fortune  v.  Hunt,  149 
N.  0.  358,  63  S.  B.  82,  where  Justice  Brown 
says :  "When  the  maker  of  a  deed  delivers  it 
to  some  third  party  for  the  grantee,  parting 
with  the  possession  of  it  without  any  condi- 
tion or  any  direction"  as  to  how  he  shall 
"hold  it  for  him  and  without  in  some  way  re- 
serving the  right  to  repossess  it,  the  delivery 
is  complete  and  the  title  passes  at  once,  al- 
though the  grantee  may  be  ignorant  of  the 
facts,  and  no  subsequent  act  of  the  grantor 
or  any  one  else  can  defeat  the  effect  of  such 
delivery." 

The  facts  in  this  case  are  not  disputed. 
The  deed  was  written  by  L.  A.  Haney,  sign- 
ed by  the  grantor,  A.  F.  Huddleston,  on  May 
4,  1903,  at  his  home,  "who  pushed  or  threw 
it  across  the  table  to  Haney,"  saying,  at  the 
time,  "There  it  is."  He  had  stated  that  he 
wanted  to  "sign  the  deed  to  Baxter  Hardy" 
and  place  it  in  his  hands»  for  his  use  and 
benefit,  and  at  different  times  told  witness 
"that  he  intended  for  Baxter  Hardy,  the  de- 
fendant to  have  the  land."  Haney  took  tbe 
deed,  folded  it  up,  and  laid  it  down,  and  put 
the  inkstand  on  it  The  matter  was  then 
dropped  for  a  fuU  hour  and  a  half,  when, 
for  the  first  time,  he  referred  to  the  possibil- 
ity that  "his  son  might  turn  him  off  the 
land."  But  the  act  of  delivery  was  then 
complete,  as  much  so  as  if  the  new  matter 
had  not  been  mentioned  for  a  month  after- 
wards. If  nothing  more  had  been  said  after 
the  delivery  to  Uaney,  we  would  not  hesitate 
to  declare  that  a  legal  delivery  had  been  ef- 
fected, and  that  no  locus  poenitentise  was 
left  to  the  grantor  or  power  of  recalL  Why 
is  not  the  same  true  as  to  this  deed,  if  after 
delivery  the  grantor  "cannot  by  a  subse- 
quent act  defeat  the  effect  of  the  delivery,** 
as  Justice  Brown  said  in  Fortune  ▼.  Hunt 
It  did  not  require  1%  hours  to  ripen  the  de- 
livery into  a  perfect  one.  It  was  already  a 
finished  act  I  might  cite  authorities  with- 
out number  to  sustain  these  views,  but  they 
need  no  such  support  Our  own  declsiona 
are  quite  sufficient  for  the  purpose,  and  they 
are  perfectly  familiar  to  us.  Some  of  them 
will  be  found  in  Bobbins  t.  Rascoe,  120  N.  O. 
80,  26  S.  B.  807,  38  L.  R.  A.  238,  58  Am.  St. 
Rep.  774 ;  Hall  v.  Harris,  40  N.  C.  303.  The 
grantor  delivered  the  deed  and  Haney  took 
possession  of  it  at  his  request,  for  his  son. 
It  is  the  same  as  if  the  son  had  been  there 
and  received  it  in  person.  There  was  noth- 
ing to  explain  or  qualify  this  unequivocal 
act  of  delivery,  and  the  law,  tiierefore,  a<i- 
Judges  it  to  be  in  itself  sufficient  to  perfect 
the  deed.    The  Judge  should  have  reversed 
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his  instruction  and  told  the  Jury  to  answer 
the  first  Issue  "no"  and  the  second  issue 
"yes,"  If  they  believed  the  evidence  or  found 
the  facts  according  to  the  testimony.  The 
case  falls  manifestly  within  the  second  and 
third  classes  stated  in  the  court's  opinion. 
Bond  V.  WUson,  129  N.  C.  325,  330,  40  S.  E. 
179.  What  the  grantor  said  after  the  execu- 
tion of  the  deed  was  clearly  an  afterthought 


(164  N.  C.  246) 

BARRINGER  et  aL  V.  DEAL. 

(Supreme   Court  of   North   Carolina.     Dec.   3, 

1913.) 

t  Libel  and  Slandeb  (§  100*)  —  Actions — 
Mitigation— Evidence. 

In  an  action  for  slander  where  the  words 
were  actionable  per  se,  the  defendant,  not  hav- 
ing pleaded  privilege,  cannot  testify  as  to  his 
undisclosed  motive  in  uttering  the  slander,  even 
though  it  was  permissible  for  him  to  disclaim 
malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  246-256,  258-272,  291, 
322.  323;    Dec.  Dig.  §  100.»] 


2.  Libel  and  Slander  (§  101*)  —  Actions — 
Damages— Slandeb  Per  Se. 

When  damages  are  sought  for  the  uttering 
of  words  actionable  per  se,  the  law  presumes 
damas^es,  and  compensatory  damages  may  be 
awarded  without  proof  of  injury  where  neither 
privilege    nor   justification    are    pleaded. 

fEd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  150,  273,  275^-280 ;  Dec. 
Dig.  S  101.*] 

3.  Trial   (§  257*)— Instructions— Requests. 

Prayers  for  instructions  should  be  handed 
up  at  or  before  the  close  of  the  testimony,  and, 
if  not  handed  up  until  after  the  conclusion  of 
the  charge,  they  may  be  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  642-645;    Dec.  Dig.   §  257.*] 

4-  Appeal  and  Error  (§  724*)— Assignments 

OP  Error— Sufficiency. 

Assignments  of  error  merely  referring  to 
exceptions  without  giving  the  substance  of  mat- 
ters excepted  to  are  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |$  2997-3001,  3022;.  Dec. 
Dig.  §  724.»] 

Appeal  from  Superior  Court,  Catawba 
County;   Cllne,  Judge. 

Action  by  Zoe  Barringer  and  husband 
against  E.  M.  Deal.  From  a  judgment  lor 
plaintiffs,  defendant  appeals.    Aflarmed. 

Councill  &  Yount,  of  Hickory,  for  appellant 
W.  A.  Self,  of  Hickory,  and  Geo.  McCorkle 
and  R.  R.  Moore,  both  of  New^ton,  for  appel- 
lees. 

CLARK,  C.  J.  This  action  Is  to  recover 
damages  for  the  slander  of  the  feme  plain- 
tiff. The  charge,  If  not  true,  was  a  cruel 
and  malicious  slander.  The  defendant  in  his 
answer  does  not  plead  justification  but  admits 
that  at  the  time  of  making  the  libelous  state- 
ment he  did  not  know  that  it  was  true  and  in 
his  eridence  admits  that  it  was  not  true.  He 
does  not  plead  privilege,  and  it  was  not  an 
occasion  for  privilege. 


[1 1  The  first  exception  Is  because  the  judge 
excluded  the  following  question:  **You  ad- 
mit in  your  answer  using  the  language  charg- 
ed for  a  purpose — tell  what  your  purpose 
was?"  This  question  was  properly  exclud- 
ed. The  language  on  Its  face  was  grossly 
libelous  per  se.  It  was  not  competent  for  the 
defendant  to  testify  as  to  his  purpose,  which 
was  only  a  mental  conclusion,  unless  he  had 
stated  his  purpose  at  the  time  of  making  the 
libelous  utterance.  Not  having  done  so,  it 
could  not  lessen  the  damage  and  wrong  done 
the  plaintiff  that  the  defendant  may  have 
had  a  concealed  ulterior  motive.  In  Fields 
V.  Bynum,  156  N.  C.  413,  72  S.  E.  449,  the 
court  said:  "The  defendant  must  show  some- 
thing more  than  honest  belief  in  the  truth  of 
his  utterances,  for  he  must  show  that  the 
communication  was  made  In  good  faith  on 
an  occasion  which  justified  his  making  it." 
None  of  these  things  were  shown. 

It  was  competent  to  ask  the  witness  wheth- 
er he  had  any  malice  toward  the  plaintiff. 
This  was  done,  and  the  defendant  testified 
that  he  did  not  have  any  malice.  But  it  is 
not  open  to  him  to  testify  that  he  had  a  mo- 
tive which  he  did  not  make  known  at  the 
time  of  his  utterance.  The  rule  is  thus  stated 
in  Folkards,  Starkle  on  Slander,  398,  note  2: 
"A  defendant  in  an  action  for  slander  has  a 
right  to  explain  the  meaning  of  the  words 
used  by  him  and  rebut  the  presumption  of 
malice  if  his  explanation  is  by  reference  to 
matters  occurring  when  the  words  w^ere 
spoken,  so  that  those  hearing  them  ought 
to  have  understood  them  as  exi)lained."  But 
this  does  not  permit  the  defendant  to  testify 
that  he  had  a  hidden  uncommunicated  mo- 
tive, when  at  the  time  of  using  the  words  it 
was  not  made  known  to  those  w^ho  heard  him 
make  the  slanderous  statement 

[2]  The  exception  that  the  court  permitted 
the  plaintiff  to  recover  compensatory  dam- 
ages without  proof  of  having  actually  suffer- 
ed any  cannot  be  sustained.  In  Hamilton  v. 
Nance,  159  N.  C.  56,  74  S.  E.  627,  it  Is  held: 
"In  an  action  for  slander,  where  justification 
is  not  pleaded  and  privilege  is  not  claimed, 
the  jury,  upon  finding  an  affirmative  answer 
to  the*  first  issue.  Implies  as  a  matter  of  law 
that  the  charge  complained  of  is  false  and 
malicious,  and  compensatory  damages  should 
be  awarded;  and  additional  punitive  dam- 
ages may  also  be  given  if  the  jury  find  actual 
malice."  To  same  effect  Fields  v.  Bynum,  156 
N.  C.  414,  72  S.  E.  449,  where  the  court  says: 
"When  general  damages  are  sought  In  an  ac- 
tion of  slander  for  words  spoken  which  are 
actionable  per  se,  compensatory  damages  may 
be  awarded  which  embrace  compensation  for 
those  injuries  which  the  law  will  presume 
must  naturally,  proximately,  and  necessarily 
result,  including  Injury  to  the  feelings  and 
mental  suft'ering  endured  in  consequence; 
and  it  is  not  incumbent  upon  the  plaintiff  to 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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introduce  eyldence  that  be  has  suifered  spe- 
cial damage  In  such  instance."  This  was 
qnoted  verbatim  to  the  jury  and  is  except- 
ed to. 

[3]  The  defendant  requested  certain  pray- 
ers which  the  court  declined  to  give  for  the 
reason  that  they  were  "handed  up  after  the 
conclusion  of  the  charge."  Rev.  {{  586,  538, 
require  such  prayers  to  be  handed  up  at  or  be- 
fore Che  dose  ot  the  evidence,  and  it  was  not 
error  for  the  judge  to  refuse  to  consider 
them.  Graddock  v.  Barnes,  142  N.  G.  89,  54 
S.  E.  1003 ;  Biggs  v.  Gurganus,  152  N.  G.  173, 
fn  S.  B.  500. 

[4]  We  cannot  pass  over  without  notice 
that  the  assignment  of  errors  are  insuf&clent- 
iy  made  in  that  they  merely  refer  to  the  ex- 
ceptions without  giving  the  substance  of  the 
matters  excepted  to.  Thompson  v.  Ballroad, 
147  N.  G.  412,  61  S.  B.  286 ;  Smith  v.  Manu- 
facturing Go.,  151  N.  G.  260,  65  &  B.  1009. 

No  error. 

(164  N.  c.  71) 

BETHELL  v.  McKINNBY  et  aL 

(Supreme  Gourt  of  North  Garolina.    Dec.  3, 

1913.) 

1.  Appeal  and   Ebbob   ({  80*)  —  Decisions 
Appealable— Final  Judgment. 

In  a  suit  for  specific  performance,  with 
abatement  for  incumbrances  and  deficiency  in 
amount  of  land,  defendants,  who  sought  to 
avoid  specific  performance  on  account  of  plain- 
tiffs refusal  to  accept  deeds  as  tendered,  may 
appeal  directly  from  the  judgment  decreeing 
specific  performance  and  ordering  an  account- 
ing to  determine  the  question  of  aoatements,  for 
the  matter  decided  was  really  in  the  nature  of 
a  plea  in  bar,  which  might  well  be  passed  upon 
before  the  matters  necessary  to  an  accoanting 
were  submitted  to  ascertainment  by  referee  or 
a  jury,  though  the  general  rule  requires  the 
entire  case  to  be  passed  upon  before  an  appeal 
will  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  429,  432,  433,  450,  456, 
457,  494-509 ;    Dec.  Dig.  {  80.*] 


2.  Vendob  and  Pubchaseb  (|§  134,  175*)  — 
*  Vbn dob's  Title  —  Incumbbances  —  Incho- 
ate Do  WEB. 

Where  a  married  man  entered  into  a  con- 
tract for  the  conveyance  of  land  free  from  in- 
cumbrances, his  wife's  inchoate  right  of  dower 
is  an  incumbrance,  and,  if  she  will  not  join  in 
the  conveyance,  there  must  be  an  abatement  in 
the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  §§  238,  250-254,  258, 
360-363;    Dec.  Dig.  ||  134,  175.*] 

3.  Specific  Pebfobmance  (|  126*)— Biqht  to 
Pabtial  Pebfobmance. 

Where  a  married  man  agreed  to  convey 
land  free  from  incumbrances,  and  his  wife  re- 
fused to  join  in  the  conveyance,  the  court  may 
give  the  purchaser  specific  performance,  with 
an  abatement  for  the  value  of  the  wife's  in- 
choate interest. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formanpe,  Cent  Dig.  §{  55,  401-405;   Dec.  Dig. 

4.  Vendob  and  Pubchaseb  (J  176*)  — Gon- 
TBACTS — Sale— Abatement. 

Where  a  definite  tract  of  land  is  sold  or 
contracted  to  be  sold,  the  purchaser  is  not  en- 


titled to  an  abatement,  in  the  absence  of  fhind 
or  false  representation,  because  of  a  shortage, 
where  the  description  of  the  amount  of  land 
was  onlv  approximate,  and  the  vendor  did  not 
covenant  as  to  the  acreage. 

[Ed.  Note.— For  other  cases,  see  yendor  and 
Purchaser,  Gent  Dig.  ||  838-340;  Dec  Dig.  | 
17e.*] 

Appeal  from  Superior  Gourt,  BocUngham 
Gounty;    Gooke.  Jcdgs. 

Action  by  J.  W.  Bethell  against  J.  T. 
McKinney  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Modified 
and  remanded. 

A.  L.  BrookB,  of  Greensboro,  P.  W.  Glide- 
well,  of  BeidBville,  and  G.  O.  McMlchael,  of 
Wentworth,  for  appellants.  H.  R.  Scott,  of 
Reidsville,  and  King  &  Kimball,  of  Greensbo- 
ro, for  appellee. 

GLARK,  G.  J.  On  April  6,  1912,  the  de- 
fendants executed  a  contract  to  sell  to  the 
plaintiff  "the  farm  known  as  the  J.  T.  McKin- 
ney place,  l3ring  on  the  ReidsviUe-Lawson- 
viUe  road,  about  two  miles  from  Reidsville, 
N.  G.,  at  the  price  of  $8,000,  including  the 
crop  now  on  said  land,  said  farm  containing 
375  acres,  more  or  less,"  and  stipulated: 
'The  deed  to  be  executed  to  said  Bethell  is 
to  contain  the  usual  covenants  of  warranty, 
and  the  property  relieved  of  any  and  all  in- 
cumbrances now  subsisting.  Said  Iftnd  ad- 
Joins  G.  H.  Overman,  Mrs.  John  Harrison, 
W.  G.  Harris,  and  others." 

This  action  was  brought  for  specific  per- 
formance. The  defendant  J.  T.  McKinney 
answered  that  he  had  tendered  a  fee-simple 
warranty  deed  for  his  interest  in  the  said 
land,  that  he  is  a  widower,  and  that  there  is 
no  lien  or  mortgage  upon  his  interest  in  said 
property,  which  allegation  is  admitted  in  the 
reply.  The  other  defendant,  I  vie,  answered, 
alleging  that  he  is  and  has  always  be^i  will- 
ing to  execute  to  the  plaintiff  a  fee-simple 
warranty  deed  covering  the  tract  described 
in  the  contract,  but  that  the  plaintiff  refused 
to  accept  the  same ;  that  his  wife  is  unwill- 
ing to  Join  in  said  deed,  and  that  the  plain- 
tiff knew  at  the  time  of  the  execution  of  the 
sale  that  the  defendant  Ivie  was  a  married 
man,  and  that  his  wife  was  entitled  to  a  con- 
tingent dower  in  the  land,  and  that  the  plain- 
tiff knew  that  the  contract  did  not  stipulate 
for  her  Joinder  in  the  deed ;  that  there  is  a 
mortgage  upon  his  interest  in  the  land  for 
the  purchase  money,  but  that  the  plaintiff 
understands  that  the  amount  thereof  is  to  be 
deducted  from  the  purchase  money  to  be  paid 
by  him. 

Upon  motion  by  the  plaintiff  for  Judgment 
upon  the  pleadings,  the  court  decreed:  (1) 
That  the  defendants  should  execute  "a  good 
and  sufficient  deed  in  fee-simple  to  the  lands 
described  in  the  complaint,  with  the  usual 
covenants,  and  relieved  of  all  incumbrances 
thereon,  and  conveying  said  land  by  metes 
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and  bounds  upon  tbe  plalntlfl  paying  Intx) 
court  the  contract  price"  of  |8,000,  with  In- 
terest from  April  5,  1912,  to  be  abated :  (a) 
By  the  full  net  market  value  of  the  1912 
crops  grown  on  said  lands,  and  by  the  fall 
net  market  value  of  the  1918  crops  growing 
on  said  lands ;  (b)  by  a  sum  proportionate  to 
the  net  deficiency  in  acreage  between  375 
acres,  the  amount  in  acreage  contracted  to  be 
conveyed,  and  the  amount  in.  acreage  which 
a  survey  ordered  of  the  lands  described  in 
the  pleadings  shall  establish;  (c)  by  the 
amount,  with  interest,  of  any  valid  subsisting 
lien  or  liens  of  record  or  otherwise,  which  in 
any  manner  might  be  asserted  against  said 
lands  or  against  the  title  thereto  in  priority 
to  the  title  decreed  to  be  conveyed  to  the 
plaintiff  and  his  assigns;  (d)  by  the  present 
Talue  of  the  inchoate  right  of  dower  of  the 
wife  of  the  defendant  A.  D.  I  vie  as  damages 
or  equitable  compensation  for  failure  of  title 
to  that  extent,  unless  defendant  I  vie  shall  in 
the  meantime  procure  said  deed  to  be  execut- 
ed by  his  wife  with  her  private  examination. 
The  court  further  decreed  that  the  defend- 
ant A.  D.  Ivie  make  reasonable  effort  to  pro- 
cure his  wife  to  join  him  in  the  execution  of 
the  deed  with  her  privy  examination,  and 
farther  that  on  her  failure  to  join  there 
should  be  submitted  for  determination  by  the 
jury  at  the  next  term  the  following  issues: 
(1)  The  value  of  the  rents  and  profits  of 
the  lands  for  the  year  1912  and  for  the  year 
1913.  (2)  The  present  value  of  the  inchoate 
right  of  dower  of  the  wife  of  the  defendant 
A.  D.  Ivie  in  his  Interest  in  the  lands.  (3) 
That  there  should  be  a  survey  to  determine 
the  acreage  with  a  view  to  the  abatement  of 
the  price.  The  defendants  excepted  to  this 
judgment 

[1]  The  ascertainment  of  these  issues  might 
have  been  made  before  the  appeal  was  taken, 
so  that  the  whole  case  should  come  up  from 
the  final  judgment  But  the  defendants  do 
not  object  on  the  ground  that  this  is  a  pre- 
mature appeal,  and  ask  that  the  points  in- 
volved shall  be  decideci.  In  this  case  the 
points  decided  are  really  in  the  nature  of 
pleas  in  bar,  which  may  well  be  passed  upon 
before  the  matters  necessary  for  an  account- 
ing are  submitted  to  ascertainment  by  a  ref- 
eree or  a  jury.  Royster  v.  Wright  118  N.  0. 
152,  24  S.  E.  746,  and  cases  there  cited. 
Where  there  is  a  plea  in  bar,  it  presents  an 
exception  to  the  general  rule  which  requires 
the  entire  case  to  be  passed  upon  before  the 
court  will  consider  the  appeal. 

There  is  no  controversy  as  to  the  tract  of 
land  that  was  agreed  to  be  conveyed,  nor  as 
to  tbe  price.  There  are  but  two  points  of 
difference.  The  plaintiff  contends  that  he  is 
entitled  to  have  the  wife  of  the  defendant 
Ivie  join  in  the  deed,  or  that  he  answer  in 
damages  by  way  of  abatement  for  the  esti- 
mated value  of  her  contingent  right  of  dow- 
er, and  that  he  is  entitled  as  against  both  de- 
fendants to  an  abatement  in  the  price  on  ac- 
count of  a  shortage  of  70  acres,  because,  as 


he  alleges,  thtf e  are  only  305  acres  of  land 
instead  of  375. 

[2]  As  to  the  first  matter  of  difference,  it 
is  not  denied  that  at  the  time  of  the  execu- 
tion of  the  contract  the -plaintiff  knew  that 
the  defendant  Ivie  was  a  married  man,  and 
it  is  admitted  that  his  wife  is  still  Uving. 
Under  the  terms  of  the  contract  before  us  the 
plaintiff  is  entitled  to  an  abatement  of  the 
purchase  price  of  the  land  on  account  of  the 
dower  right  of  the  wife  of  the  defendant 
Ivie.  The  defendants  ag^reed  "to  make  and 
deliver  a  deed  to  said  lands ;  the  deed  is  to 
contain  the  usual  covenants  of  w^arranty,  and 
the  property  relieved  of  any  and  all  incum- 
brances now  subsisting."  GThe  language  in 
the  contract  "all  incumbrances  now  subsist- 
ing" includes  an  inchoate  right  of  dower,  be- 
cause the  defendants  contracted  to  relieve 
the  land  of  the  incumbrances. 

It  is  settled  in  this  state  that  inchoate 
dower  is  an  incumbrance.  In  Gore  v.  Town- 
send,  105  N.  C.  228,  11  S.  E.  160,  8  L.  R.  A. 
443,  the  court  says:  **  'Although,  therefore, 
an  Inchoate  right  of  dower  cannot  be  proper- 
ly denominated  an  estate  in  lands,  nor,  in- 
deed, a  vested  interest  therein,  and  notwith- 
standing the  difficulty  of  defining  with  accu- 
racy the  precise  legal  qualities  of  the  inter- 
est it  may,  nevertheless,  be  fairly  deduced 
from  the  authorities  that  it  is  a  substantial 
right,  possessing,  in  contemplation  of  law, 
the  attributes  of  property,  and  to  be  esti- 
mated and  valued  as  such.'  It  has  many  of 
the  incidents  of  property.  It  has  a  present 
value  that  can  be  computed.  ♦  ♦  ♦  It 
is  a  valuable  consideration  for  a  convey- 
ance to  the  wife.  The  wife  may  maintain  an 
action  for  its  protection.  ♦  ♦  ♦  She  may 
file  a  bill  or  bring  an  action  for  the  redemp- 
tion of  a  mortgage  covering  it  •  ♦  ♦ 
It  has  been  repeatedly  declared  by  the 
courts  an  incumbrance  within  the  meaning 
of  the  usual  covenant  in  a  deed." 

In  Trust  Co.  v.  Benbow,  135  N.  C.  303, 
311,  47  S.  B.  435,  438 :  ''As  dower  was  a  hu- 
mane provision  for  the  sustenance  of  the  wid- 
ow and  younger  children,  some  limit  was  im- 
posed on  the  power  to  defeat  its  consumma- 
tion. Yet,  while  not  technically  an  estate, 
it  cannot,  at  this  day,  be  denied  that  incho- 
ate dower  is  a  valuable  interest  in  land.  It  is 
an  interest  which  the  courts  have  repeatedly 
recognized..  Its  presence  works  a  breach  of 
the  covenants  against  incumbrances." 

The  last  utterance  upon  the  subject  is 
in  Fishel  v.  Browning,  145  N.  C.  71,  58  S.  E. 
759,  where  Connor,  J.,  speaking  for  a  unan- 
imous court,  says:  "It  is  well  settled  that 
the  right  of  dower  is  such  an  incumbrance 
upon  the  land  as  works  a  breach  of  the 
covenant"  against  incumbrances. 

ThiB  case  of  Fortune  v.  Watkins,  94  N.  0. 
304,  upon  which  the  defense  mainly  rests,  is 
not  in  point,  because  an  examination  of  the 
original  record  in  that  case  discloses  that 
there  was  no  stipulation  in  the  contract  then 
before  the  court  against  incumbrances. 
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Again,  nothing  can  be  found  in  the  opinion 
in  the  Fortune  Case  supporting  the  conten- 
tion of  defendant  except  tiie  quotation  from 
Pomeroy,  and  that  does  not  deal  with  a  con- 
tract covenanting  against  incumbrances,  and 
immediately  following  the  quotation  is  the 
statement  by  the  court  that:  "While  this  is 
said  of  a  vendee  seeking  to  have  the  vendor's 
contract  executed,  and  does  not  apply  to  a 
case  where  the  relation  of  the  parties  is 
reversed,  and  relief  is  demanded  by  the 
vendor  against  the  vendee,  it  nevertheless  as- 
serts a  proposition  not  altogether  foreign  to 
the  present  controversy.  The  present  action 
looks  to  a  Judicial  appropriation  of  property 
in  the  hands  of  a  creditor,  retained  as  secur- 
ity for  his  debt  contracted  in  the  purchase, 
to  the  discharge  of  the  debt,  if  necessary." 

The  Fortune  Case  is  cited  in  Farthing  v. 
Rochelle,  131  N.  G.  663,  43  S.  E.  1,  and  in 
Rodman  v.  Robinson,  134  N.  G.  504,  47  S.  El 
19,  65  L.  R.  A.  682,  101  Am.  St.  Rep.  877,  in 
support  of  the  proposition  that  the  wife  can- 
not be  compelled  to  Join  in  the  conveyance 
of  her  husband,  which  is  not  doubted.  The 
authorities  elsewhere  sustain  our  position. 
In  Shearer  v.  Ranger,  39  Mass.  (22  Pick.)  447, 
it  was  decided  that:  "An  inchoate  right  of 
dower  is  an  existing  incumbrance  on  land, 
within  the  meaning  of  the  covenant  against 
incumbrances.** 

[3]  In  Townsend  ▼.  Blanchard,  117  Iowa, 
41,  90  N.  W.  521,  that:  "The  plaintltf  should 
have  specific  performance  for  the  residue  of 
the  land,  under  either  contingency  suggested, 
by  paying  $1,100,  the  value  found  by  the  ref- 
eree as  the  contract  price,  less  the  amount  of 
any  unsatisfied  mortgage  lien  there  might  be 
resting  upon  it,  and  also  less  the  $200  already 
paid  on  the  purchase  money  at  the  time  the 
contract  was  made,  and  also  less  the  wife's 
contingent  dower  right" 

In  Martin  v.  Merritt,  57  Ind.  41,  26  Am. 
Rep.  45:  "But  it  is  insisted  that,  if  there 
be  a  general  rule  that  specific  performance 
may  be  decreed  as  to  a  part,  with  an  abate- 
ment or  compensation  for  the  deficiency,  the 
rule  does  not  embrace  cases  where  the  in- 
terest that  cannot  be  conveyed  is  an  inchoate 
dower  right  As  matter  of  fact,  we  find  the 
rule  is  applied  in  such  cases.  Wright  v. 
Young,  6  Wis.  127  [70  Am.  Dec.  453];  Park 
V.  Johnson,  4  Allen  [Mass.]  259;  Presser  v. 
Hildenbrand,  23  Iowa,  483." 

In  Wright  v.  Young,  6  Wis.  127,  70  Am. 
Dec.  453:  "In  the  present  case  there  is  noth- 
ing to  show  that  the  wife  is  unwilling  to  re- 
linquish her  right  of  dower  in  the  premises, 
and  we  do  not  feel  authorized,  from  the 
proof,  to  presume  that  to  be  the  fact  She 
may  be  entirely  willing  to  sign  the  deed  and 
release  her  dower  upon  being  requested  so 
to  do  by  the  husband;  but  if  she  should  re- 
fuse to  release  her  dower,  we  are  unable  to 
see  any  good  or  satisfactory  reason  for  deny- 
ing the  complainant  a  proper  compensation 
for  the  right  of  dower  left  outstanding. 
What  argument  can  be  advanced  to  show 


that  an  abatement  or  equivalent  should  not 
be  made  in  this  case  which  would  not  be 
equally  cogent  and  weighty  in  any  case 
where  the  vendor's  interest  is  less  than  what 
he  professed  to  sell.  Dart  on  Vendors,  501. 
There  can  be  no  doubt  but  the  title  of  the 
vendee  is  defective,  while  the  inchoate  right 
of  dower  is  left  outstanding.  If  the  wife 
should  survive  the  husband,  the  vendee's  title 
might  be  partially  defeated  by  her  taking 
a  life  estate  in  one-third  of  the  premises. 
In  Shearer  v.  Ranger,  22  Pick.  [Mass.]  447, 
it  was  held  that  an  inchoate  or  contingent 
right  of  dower  was  an  existing  incumbrance 
amounting  to  a  breach  of  the  covenant  which 
extends  to  all  adverse  claims  iind  liens  on 
the'  estate  conveyed,  whereby  the  same  may 
be  defeated  in  whole  or  in  part  whether  the 
claims  or  liens  be  uncertain  and  contingent 
or  otherwise.*  Rawle  on  Covenants,  136  et 
seq.,  and  cases  cited  by  him.  We  therefore 
conclude  that  in  the  present  case  the  vendee 
can  enforce  a  performance  of  the  contract 
and  take  such  a  title  as  the  vendor  can  give, 
and  have  an  abatement  of  the  purchase 
money  for  the  right  of  dower  left  outstand- 
ing. Some  question  has  been  made  as  to 
whether  the  value  of  this  dower  interest 
could  be  accurately  calculated.  There  can 
be  no  difficulty,  however,  in  ascertaining 
what  this  reversionary  interest  is  worth." 
Also  Porter  v.  Noyes,  2  Greenl,  (Me.)  27,  11 
Am.  Dec.  30;  Presser  v.  Hildenbrand,  23 
Iowa,  483;  Jones  ▼.  Gardner,  10  John&  (N. 
Y.)  266. 

In  36  Cyc.  744,  many  authorities  are  cited 
in  support  of  the  text  "The  usual  rule  as 
to  specific  performance,  with  abatement  from 
the  price,  is  applied  in  many  of  the  states 
to  the  case  of  purchase  from  a  married  man 
whose  estate  is  subject  to  his  wife's  Inchoate 
dower  right  The  purchaser  may  have  spe- 
cific performance  with  a  deduction  from  the 
price  of  such  sum  as  represents  the  present 
value  of  the  wife's  contingent  interest  esti- 
mated by  the  usual  rules  and  tables." 

We  are  therefore  of  opinion  that  his  honor 
held  correctly  that  the  plaintiff  is  entitled 
to  an  abatement  of  the  purchase  price  to  the 
extent  of  the  value  of  the  dower  right  II 
is  true  there  Ib  a  double  contingency  both 
that  the  wife  may  not  survive  her  husband 
and  the  expectancy  as  to  the  life  of  each; 
but  there  are  tables  of  calculations  which 
can  be  used  as  a  basis  for  the  Jury  in  esti- 
mating the  value  of  contingent  interest  of 
the  inchoate  right  of  dower. 

[4]  The  other  exception  is  to  decreeing  an 
abatement  by  reason  of  the  alleged  shortage 
in  the  acreage.  As  to  that  the  law  in  this 
state  is  well  settled.  In  Smathers  v.  Gilmer, 
126  N.  C.  757,  36  N.  E.  153,  the  court  held 
that,  where  a  definite  tract  of  land  was  sold, 
or  contracted  to  be  sold,  in  the  absence  of 
fraud  and  false  representation,  a  party  pur- 
chases the  tract  agreed  upon,  and,  in  the 
absence  of  a  guarantee  as  to  quantity,  is  en- 
titled to  no  abatement  if  there  is  a  shortage^ 


N.CL) 


HUMPHBIES  T.  EDWARDS 


165 


nor  Is  ibe  Tendor  entitled  to  an  addition  to 
tbe  price  if  there  la  an  excesa.  In  that  case, 
as  In  this,  the  sale  was  of  a  solid  body  of 
land,  and  not  by  the  acre.  The  definition 
was  "containing  500  acres,  more  or  less.'*  It 
tnrned  out  on  survey  that  there  were  only 
263  acres;  but  the  court  allowed  the  pur- 
chaser no  abatement,  because  he  could  have 
protected  himself  by  examination  or  survey, 
or  he  could  have  required  a  covenant  as  to 
the  number  of  acres,  citing  Walsh  v.  Hall, 
66  N.  C.  283;  Etheridge  v.  Vernoy,  70  N.  C. 
713,  and  cases  there  cited.  Smathers  v.  Gil- 
mer, supra,  has  been  cited  with  approval  in 
Stem  V.  Benbow,  151  N.  G.  462,  66  S.  E.  445. 
It  would  be  otherwise  if  there  was  a  cove- 
nant as  to  the  acreage,  or  if  the  purchase 
was  by  the  acre  and  not  for  a  definite  tract 
of  land,  as  to  which  sources  of  information 
were  open  to  both  parties. 

For  the  error  pointed  out»  the  Judgment 
must  be  modified.  The  costs  of  this  appeal 
will  be  divided. 

Modified. 


(164  N.  C.  164) 

HUMPHRIES  V.  EDWARDS. 

(Supreme   Court  of  North  Carolina.     Dec  8, 

1913.) 

1.  Malicious  Prosecution  (|  55*)— Gbounos 
or  Action  in  Genebal. 

In  an  action  for  malidouB  prosecution,  it 
is  necessary  to  allege  and  prove  malice,  a  want 
of  probable  cause,  and  the  termination  of  the 
former  action  or  suit. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §§  1(»-110;  Dec.  Dig. 
t  55.*] 

2.  Malicious  Prosecution  (|  32*)— Malice- 
Inference  FROM  Want  of  Probable  Cause. 

Malice  may  be  general  or  particular,  and 
may  be  inferred  from  the  absence  of  probable 
cause,  or  may  be  otherwise  established. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  67,  68;  Dec  Dig.  § 
32.*] 

8.  IfALicious  Prosecution  (§  20*)— Want  of 

"Probable  Cause." 

To  sustain  an  action  for  malicious  prose- 
cution, there  must  be  a  want  of  probable  cause; 
"probable  cause"  being  the  existence  of  cir- 
cumstances and  facts  sufficiently  strong  to  in- 
cite in  a  reasonable  man,  having  due  regard  to 
the  rights  of  others,  suspicion  that  the  person 
charged  with  guilt  was  guilty,  being  a  case  of 
apparent  guilt  as  contraaistinguished  from  real 
gnllt 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  26-28;  Dec.  Dig.  § 
20.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5618-5627;   vol  8,  p.  7765.] 

4.  Malicious  Prosecution  (§  71  ♦)— Action- 
Question  FOR  Jury— Probable  Cause. 
In  an  action  for  malicious  prosecution, 
where  the  facts  are  admitted  or  otherwise  es- 
tablished, the  question  as  to  what  is  probable 
cause  is  a  question  x>f  law,  leaving  it  to  the 
jury  to  deciae  only  whether  the  facts  or  those 
inferred  from  them  exist. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  160-167;    Dec.  Dig. 


5.  Appeal  and  Ebbob  (|  927*)  —  Review  — 
Nonsuit. 

On  appeal  from  a  nonsuiL  the  evidence  is 
to  be  construed  most  favorably  for  the  plain- 
tiff, and  if  there  be  any  reasonable  inference  to 
be  drawn  therefrom  which  would  authorize  his 
recovery,   error  may  be   predicated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2012,  2917,  3748,  3758, 
4024 ;    Dec.  Dig.  §  927.»] 

6.  Malicious  Pbosecution   (S  64*)— Pboba- 
BLE  Cause. 

In  an  action  for  malicious  prosecution,  it 
appeared  that  while  defendant  was  rightfully 
snd  peaceably  staking  out  a  boundary  line  plain- 
tiff came  toward  him,  dropped  a  scythe,  and 
picked  up  some  rocks,  which  were  deadly  weap- 
ons, and  advanced  to  within  eight  feet  of  de- 
fendant, and  ordered  him  to  get  back,  where- 
upon defendant  retreated  and  left  the  place 
where  he  had  a  right  to  be.  Held,  that,  as  a 
rational  and  prudent  man  would  have  conclud- 
ed that  he  was  in  danger,  there  was  probable 
cause  for  a  prosecution  for  an  assault. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §{  151-153;  Dec  Dig. 
§64.*] 

7.  Malicious  Prosecution   (S  64*)  — Sum - 
ciENCT   of   Evidence— Prosecution. 

In  an  action  for  malicious  prosecution  evi- 
dence held  not  sufficient  to  show  any  prosecu- 
tion by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  ||  161-153;  Dec  Dig. 
I  64.*] 

Appeal  from  Superior  Court,  Rutherford 
County ;  Justice,  Judge. 

Action  by  C.  C.  Humphries  against  D.  D. 
Edwards.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Action  for  malicious  prosecution.  Defend- 
ant had  prosecuted  the  plaintiff  before  a 
magistrate  for  an  assault  upon  him,  under 
the  following  circumstances:  Plaintiff  was 
son-in-law  of  one  Dycus,  the  latter  having 
formerly  rented  land  from  defendant  and 
so  ploughed  it  that  the  furrows  obliterated 
the  boundary  line  between  the  lands  which 
adjoined.  Defendant  went  with  one  Johnson 
to  mark  or  stake  off  the  line  again,  and 
broke  some  slats  of  a  fence  to  use  for  stakes. 
While  they  were  engaged  In  ''sighting"  the 
line,  Dycus  approached  them  and  told  de- 
fendant "to  get  back."  Defendant  said,  ^'You 
must  move  your  road  off  my  land,"  and  at 
that  time  Humphries  went  in  the  direction 
of  the  place  where  they  were  standing,  with 
a  mowing  scythe  in  his  hand,  dropped  the 
scythe  and  picked  up  some  rocks  and  ad- 
vanced towards  defendant  until  he  got  about 
eight  feet  from  him,  when  he  ordered  him  ''to 
get  back,  and  he  got  back."  Plaintiff  tes- 
tified: "One  rock  might  have  done,  but  I 
wanted  plenty  In  case  I  needed  them.  I  did 
not  throw  the  rocks.  I  got  up  two  of  them. 
They  were  pretty  good-size  little  rocks.  I 
Just  held  them  in  my  hands."  Dycus,  plain- 
tiff's witness,  testified:  "When  Humphries 
came  up,  I  heard  something  right  behind  me, 
and  I  looked,  and  it  was  Mr.  Humphries.  He 
said:  *You  get  back  over  the  line.'  Edwards  re- 
plied:   'Who  are  you?*  and  Humphries  then 
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said:  'Its  none  of  your  business;  get  back 
over  the  line,*  and  EMwards  went  back.*' 
And  again:  "Edwards  was  not  trying  to  as- 
sault any  one  wltb  the  slat  Ife  did  not  at- 
tempt to  assault  any  one,  but  had  the  slat 
sighting  to  locate  the  line.  As  Humphries 
came  up  with  the  rocks,  Edwards  began 
to  back  off  and  get  away  from  there — ^he 
backed  off  a  piece  and  left  After  Edwards 
got  off,  he  hallooed  back  and  asked,  'Who  Is 
that  fellow?*  but  Humphries  would  not  tell 
him.'*  The  court,  at  the  close  of  the  evidence, 
ordered  a  nonsuit  on  motion  of  defendant, 
and  plaintiff  appealed. 

Quinn,  Hamrlck  &  McRorle,  of  Rutherford- 
ton,  for  appellant  Webb  &  Mull,  of  Shelby, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  question  is  whether 
there  was  any  evidence  that  defendant  pros- 
ecuted the  plaintiff  for  the  assault  without 
probable  cause,  for  in  an  action  of  this  kind 
it  is  necessary  to  allege  and  prove  malice, 
a  want  of  probable  cause,  and  termination 
of  the  former  suit  or  proceedings.  Railroad 
V.  Hardware  Co.,  138  N.  C.  174,  50  S.  E.  571. 

[21  Malice  may  be  inferred  from  the  ab- 
sence of  probable  cause,  or  may  be  otherwise 
established.  Johnson  v.  Chambers,  32  N.  C. 
287;  Kelly  v.  Traction  Co.,  132  N.  C.  369, 
43  S.  B.  923 ;  Merrell  v.  Dudley,  139  N.  C.  57, 
51  S.  E.  777.  And  then  there  is  general 
malice  and  particular  malice,  defined  and 
carefully  distinguished  by  Justice  Hoke  in 
Stanford  v.  Grocery  Co.,  143  N.  C.  419,  55  S. 
E.  815 ;  Downing  v.  Stone,  152  N.  a  525,  68 
&  E.  9,  136  Am.  St  Rep.  841,  21  Ann.  Cas. 
753. 

[3]  But  it  is  not  sufficient  that  there  should 
be  malice  alone;  there  must  be  a  want  of 
probable  cause  for  the  original  proceeding, 
as  this  is  an  essential  element  of  his  case 
when  a  party  is  seeking  recovery  in  this  form 
of  action,  "and  at  every  stage  of  that  pro- 
ceeding.*' The  very  foundation  of  the  action 
is  that  the  i>revi6u8  proceeding  was  resorted 
to  or  was  pursued  causelessly.  26  Cyc.  20. 
When  it  appears  that  there  was  probable 
cause  to  induce  such  original  suit  the  action 
will  not  lie ;  it  being  a  full  Justification  that 
the  defendant  had  good  reason  for  proceeding 
in  it  Id.,  20,  21 ;  Jackson  v.  Telegraph  Co., 
139  N.  C.  347,  51  S.  E.  1015,  70  L.  R.  A.  738 ; 
Fetty  V.  Huntington  Loan  Co.,  74  S.  E.  956. 

This  probable  cause  is  defined  in  Moore 
V.  Bank,  140  N.  O.  293,  52  S.  Bl  944,  to  be 
(quoting  from  the  cases)  "the  existence  of 
circumstances  and  facts  sufficiently  strong 
to  excite,  in  a  reasonable  mind,  suspicion  that 
the  person  charged  with  having  been  guilty 
was  guilty;  it  is  a  case  of  apparent  guilt, 
as  contradistinguished  from  real  guilt  It 
is  not  essential  that  there  should  be  positive 
evidence  at  the  time  the  action  is  commenc- 
ed; but  the  guilt  should  be  so  apparent  as 
that  It  would  be  sufficient  ground  to  induce 


a  rational  and  prudent  man,  who  duly  re- 
gards the  rights  of  others  as  well  as  his  own, 
to  institute  a  prosecution'*  (citing  Cablness 
T.  Martin,  14  N.  O.  454;  Smith  v.  Deaver, 
49  N.  C.  513;  Jaggard  on  Torts,  616).  And 
again:  ''A  reasonable  or  well-grounded  sus- 
picion of  the  guilt  of  the  accused,  based  on 
circumstances  sufficient  to  justify  a  reason- 
able belief  thereof  in  the  mind  of  a  cautious 
and  prudent  man,  is  sufficient  defense  t>  the 
action*'  (citing  19  Am.  &  Eng.  Enc.  of  Law 
[2d  Ed.]  659 ;  Stacey  v.  Emery,  97  U.  S.  042, 
24  L.  Ed.  1035;  Ferguson  v.  Arnow,  liQ  N. 
Y.  680,  37  N.  E.  626). 

[4]  When  the  facts  are  admitted,  or  other- 
wise established,  what  is  probable  cause  be- 
comes a  pure  question  of  law.  Swain  v.  Staf- 
ford, 25  N.  C.  200,  38  Am.  Dec.  720;  Moore 
V.  Bank,  supra. 

This  is  so  thoroughly  settied  by  the  au- 
thorities that  very  recentiy  we  reiterated  it 
with  emphasis  in  Wilkinson  v.  Wilkinson,  159 
N.  C.  265,  74  S.  E.  740,  39  L.  R.  A.  (N.  S.) 
1215,  quoting  from  Pan  ton  v.  Williams,  2  Ad. 
&  El.  (N.  S.)  169,  where  it  is  said:  "In  an 
action  of  this  sort  the  Judge  must  determine 
whether  the  facts,  if  proved,  or  any  of  them, 
constitute  such  cause,  leaving  it  to  the  jury 
to  decide  only  whether  the  facts,  or  those  in- 
ferred from  them,  exist;  and  as  that  is  so 
when  the  facts  are  few  and  the  case  simple, 
it  cannot  be  otherwise  when  the  facts  are 
numerous  and  complicated.  It  would  seem, 
then,  that  making  a  question  on  this  subject 
must  be  regarded  as  an  attempt  to  move  fixed 
things,  and  cannot  be  successful,  either  in 
England  or  here.*' 

[61  In  the  light  of  these  principles,  let 
us  examine  the  facts  of  this  case  and  deter- 
mine their  legal  character  with  respect  to 
the  cause  of  action  under  consideration.  'It 
must  be  borne  in  mind  that  we  are  dealing 
with  a  nonsuit,  and  we  must  construe  the 
evidence  most  favorably  for  the  plaintiff; 
and,  if  there  is  any  reasonable  inference  to 
be  drawn  therefrom  which  will  authorize 
his  recovery,  the  Judge  erred  in  ordering  a 
nonsuit  But  we  think  that  there  is  clearly 
not  any  such  permissible  view  of  the  eti- 
dence. 

[6]  It  was  said  in  State  v.  Hampton,  63  N. 
C.  13:  "An  assault  is  ♦  •  •  an  offer  to 
strike  another.  In  the  case  before  us,  the 
defendant  placed  himself  immediately  in  front 
of  the  prosecutor,  assumed  an  attitude  to 
strike,  within  striking  distance,  in  an  angry 
manner,  and  turned  the  latter  out  of  his 
course.  This  was  an  offer  of  violence,  and 
constituted  an  assault,  unless  there  was  some- 
thing accompanying  the  act  which* qualified 
it,  and  indicated  that  there  was  no  purpose 
of  violence.  The  only  accompaniment  of  the 
act  was  the  declaration:  'I  have  a  good  mind 
to  strike  you.'  If  the  declaration  had  been, 
'I  Intend  to  strike  you/  that  would  not  have 
qualified  the  act  favorably  for  the  defendant* 
Nor  if  he  had  said,  *I  have  a  mind  to  strike 
you.'    It  is  suggested,  however,  that  the  ex- 
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preBslon,  1  have  a  great  mind  to  strike/  is 
used  to  express  indecision,"  but  the  conrt 
held  it  would  not  avail  tbe  defendant 

And  in  State  y.  Myerfleld,  61  N.  G.  106,  as- 
sault is  thus  defined:  "  'An  offer  to  strike'  is 
an  act  which  is  the  beginning  of  the  act  of 
striking,  and  most  usually  results  in  a  blow, 
as  if  one  draws  back  his  flst  or  raises  a  stick, 
It  is  violence  begun  to  be  executed,  and 
amounts  to  an  assault,  being  *an  offer  to 
strike.'  '*  It  was  there  held  that  there  was 
no  assault:  First,  when  the  offer  is  explain- 
ed by  a  declaration  showing  that  there  is  no 
intention  to  strike;  and,  second,  when  there 
is  no  intention,  provided  a  certain  condition 
is  performed  which  the  party  has  the  right  to 
impose,  but  if  he  has  no  right  to  impose  the 
condition,  it  is  an  assault,  or  if  the  offer  to 
strike  is  made  with  a  deadly  weapon,  the  law 
does  not  allow  it  to  be  thus  explained,  wheth- 
er defendant  had  the  right  or  not  to  impose 
the  condition. 

We  extract  the  following  principle  from 
State  V.  Daniel,  136  N.  G.  671,  48  S.  B.  544, 
108  Am.  St  Rep.  070:  ^The  principle  is  well 
established  that  not  only  is  a  person  who 
offers  or  attempts  by  violence  to  injure  the 
person  of  another  guilty  of  an  assault,  but 
no  one  by  the  show  of  violence  has  the  right 
to  put  another  in  fear  and  thereby  force  him 
to  leave  a  place  where  he  has  the  right  to  be. 
State  V.  Hampton,  63  N.  G.  13;  State  v. 
Church,  63  N.  G.  15 ;  State  v.  Rawles,  65  N. 
C.  334 ;  State  v.  Sblpmau,  81 N.  G.  513 ;  State 
V.  Martin,  85  N.  G.  508,  39  Am.  Rep.  711; 
State  V.  Jeffreys,  117  N.  G.  743,  23  S.  B.  175. 
It  is  not  always  necessary  to  constitute  an 
assault  that  the  person  whose  conduct  is  in 
question  should  have  the  present  capacity  to 
inflict  injury,  for  if  by  threats  or  a  menace  of 
violence  which  he  attempts  to  execute,  or  by 
threats  and  a  display  of  force,  he  causes  an- 
other to  reasonably  apprehend  imminent  dan- 
ger, and  thereby  forces  him  to  do  otherwise 
than  he  would  have  done,  or  to  abandon  any 
lawful  purpose  or  pursuit,  he  commits  an  as- 
sault It  is  the  apparently  imminent  danger 
that  is  threatened  rather  than  the  present 
ability  to  inflict  injury  which  distinguishes 
violence  menaced  from  an  assault  State  v. 
Jeffries  and  State  v.  Martin,  supra.  It  is 
sufl3cient  if  the  aggressor,  by  his  conduct, 
lead  another  to  suppose  that  he  will  do  that 
which  he  apparently  attempts  to  do.  1 
Archb.  Cr.  Pr.,  PL  &  Ev.  (8th  Ed.,  by  Pom- 
eroy)  907,  908."  A  concrete  example  is  there 
stated  as  follows:  "If,  therefore,  the  defend- 
ant had  threatened  the  prosecutor  with  vio- 
lence, and  the  threat  had  been  accompanied 
by  any  show  of  force,  such  as  drawing  a 
sword  or  knife,  or  if  he  had  advanced  to- 
wards the  prosecutor  in  a  menacing  attitude, 
even  without  any  weapon,  and  had  been  stop- 
ped before  he  delivered  a  blow,  and  the 
prosecutor  had  been  put  in  fear  and  compel- 
led to  leave  the  place  where  he  had  the  law- 
ful right  to  be,  the  assault  would  have  been 


complete,  although  he  was  not  at  the  time 
in  striking  distance." 

In  the  most  favorable  view  of  the  evidence, 
we  find  that  defendant  Bdwards  was  in  th'^ 
quiet  and  peaceful  performance  of  a  perfectly 
lawful  act,  with  his  associate,  Mr.  Johnson. 
He  had  the  right  to  restore  the  obliterated 
marks  of  his  line  so  as  to  distinguish  his  land 
from  his  neighbors  and  preserve  the  evidence 
of  his  title  and  the  extent  of  his  boundary. 
While  thus  engaged,  he  is  approached  in  a 
menacing  manner  by  two  men  younger  than 
himself,  one  much  younger,  and  told  to  stand 
back,  and  one  of  them,  the  plaintiff  in  this 
action  and  defendant  in  the  former  prosecu- 
tion, advances  towards  him  first  with  a  scythe 
and  then  with  large  rocks,  and  when  within 
eight  feet  of  where  he  was  standing,  orders 
him  to  get  back,  and  defendant  Edwards  "got 
back"  or  retreated  from  his  position ; .  that  is, 
went  away  from  and  left  the  place  where  he 
had  a  right  to  be.  There  were  no  qualifying 
words  used  by  Humphries.  Besides,  he  had 
a  deadly  weapon,  which  could  have  been  used 
effectively  in  an  instant  As  we  have  said, 
there  were  no  explanatory  words,  showing 
an  intention  not  to  strike,  as  in  Myerfleld's 
case,  but  oh  the  contrary,  Humphries'  atti- 
tude towards  Edwards  was  a  distinctly  hos- 
tile and  aggressive  one,  and  his  interference 
was,  in  law,  unjustifiable.  -  His  language 
clearly  shows  that  he  intended  to  use  the 
rocks  if  Edwards  had  not  retreated  and  com- 
plied with  a  demand  he  had  no  right  to  make. 
"One  rock  might  have  done,  but  I  wanted 
plenty,  in  case  I  needed  them."  He  was  an 
intermeddler,  when  his  presence  and  services 
were  not  solicited  or  needed. 

To  the  fbcts  of  this  case  the  language  of 
the  court  in  State  v.  Rawles,  65  N.  G.  834,  is 
most  appropriate:  "The  prosecutor  was 
where  Jlie  had  a  right  to  be,  and  had  Just  been 
engaged  in  repairing  his  fences,  which  some 
one  had  knocked  down,  and  no  one  had  the 
right  by  numbers,  manner,  language,  weapons 
or  otherwise  to  drive  him  home  by  a  different 
path  or  at  a  different  pace  than  that  which 
he  chose  to  take.  What  was  the  prosecutor 
to  do?  Was  he  to  stand  still  and  submit  to 
a  battery?  Gan  the  defendants  stand  in  a 
more  favorable  light  before  a  court  of  Jus- 
tice merely  because  their  violence  was  not 
fully  consummated  in  consequence  of  the 
flight  of  the  prosecutor?  Some  stress  seems 
to  be  laid  upon  the  fact  that  the  gun  and 
other  weapons  were  not  taken  from  the 
shoulders  of  those  carrying  them.  As  is  said 
in  State  v.  Ghurch,  63  N.  G.  16,  that  makes 
no  difference,  for  'that  would  liave  been  but 
the  work  of  an  instant,  and  was  not  needed 
to  put  the  prosecutor  in  fear  and  to  interfere 
with  his  personal  liberty.*"  The  plaintiff, 
without  any  legal  provocation,  assumed  an 
agressive  attitude  towards  defendant,  caus- 
ing him  to  do  what  otherwise  he  would  not 
have  done,  by  putting  him  in  fear  if  he  re- 
fused to  comply  with  orders.    His  intention 
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was  clearly  manifest;  that  Is,  to  use  the 
rocks  offensively,  If  defendant  did  not  back 
away  from  his  position,  which  he  had  the 
right  to  occupy.  But  if  his  hidden  intention 
was  actually  pacific,  the  law  Judges  him  by 
what  he  did — his  acts  and  words — and  by  the 
necessary  consequences  of  his  conduct  Any 
rational  and  prudent  man  would  have  con- 
cluded that  he  was  in  danger  when  confront- 
ed so  suddenly  by  such  a  peremptory  demand, 
accompanied  by  such  a  defiant  mien,  and  this 
was  sufficient  to  Justify  the  prosecution  of 
plaintiff  in  the  superior  court,  if  defendant 
was  responsible  for  it,  or  its  moving  spirit 
Plaintifl  did  not  approach  him  at  the  fence 
line,  so  as  to  inspire  confidence  In  his  good 
intentions  as  a  peacemaker,  but  he  came  to- 
wards him  as  a  broiler,  with  the  avowed  pur- 
pose of  stirring  up  strife  and  of  doing  vio- 
lence, 11  he  did  not  yield  his  rights,  and  he, 
therefore,  deliberately  brought  the  trouble 
upon  himself. 

[7]  But  we  are  of  the  opinion  that  the  non- 
suit was  right  on  another  ground.  There  was 
no  sufficient  evidence  that  defendant  Edwards 
instituted  the  prosecution  for  which  he  is 
now  sued.  He  charged  the  plaintiff  before 
a  magistrate,  and  the  plaintiff  was  acquitted, 
and  defendant  taxed  with  the  costa  Upon 
appeal  by  him,  the  order  of  the  Justice  was 
reversed,  and  he  was  discharged  of  the  costs. 
The  solicitor,  it  appears,  then  voluntarily,  so 
far  as  the  case  shows,  sent  a  bill  to  the 
grand  Jury,  for  the  same  assault,  marking 
defendant,  Edwards,  as  a  state's  wltnes& 
The  court  was  asked  to  adjudge  him  to  be 
the  prosecutor,  which  it  declined  to  do. 
While  he  was  acquitted,  it  was  incumbent 
upon  plaintiff  to  show  that  defendant  prose- 
cuted the  indictment  or  authorized  its  prose- 
cution at  some  stage  of  it,  and  this  he  has 
failed  to  do. 

So  that,  in  any  view  of  the  facts,  the  Judge 
correctly  ordered  a  nonsuit 

Affirmed. 


(164  N.  C.  135) 

SMITH  V.  WILKINS,  Sheriff. 

(Supreme  Court   of  North   Carolina.     Dee.  8. 

1913.) 

1.  Licenses  (§  11*)— License  Taxes— **Tbade" 
—Peddling. 

Under  Const  art.  6,  |  3,  declaring  that  laws 
taxing  property  shall  be  uniform,  and  that  the 
General  Assembly  may  also  tax  trades,  profes- 
sions, franchises,  and  incomes,  the  term  'ntrade'* 
means  any  employment  or  business  embarked  in 
for  gaih  or  profit,  and  includes  the  business  of 
peddling. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent  Dig.  §f  18-20,  21;  Dec  Dig.  $  11.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7037-7041,  7818.] 

2.  Licenses  (|  7*)— Tbades^Poweb  of  Gen- 
BBAL  Assembly. 

Under  Const  art  6.  §  3,  providing  that  the 
General  Assembly  shall  have  the  power  to  tax 
trades,  the  General  Assembly,  in  the  exercise  of 


that  power,  is  not  required  to  tax  all  trades, 
but  may  tax  some,  and  refuse  to  tax  others. 

[Ed.    Note.— For   other   cases,    see    Licenses, 
Cent  Dig.  §§  7-15,  19 ;  Dec.  Dig.  %  7*] 

3.  Constitutional  Law  (S  230*)— Class  Leo- 
xblation. 

In  taxing  trades,  the  Legislature  may  make 
classifications;  but  the  tax  must  be  equal  on 
those  in  the  same  class,  and  there  must  be  some 
reason  for  the  difference  between  the  classes. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  687;    Dec.  Dig.  §  230.*] 

4.  Licenses     (|     7*)— Uniformity— Legisla- 
tive Classification— JuDiciABT. 

Classification  of  trades  made  by  the  Legis- 
lature for  taxing  purposes  will  not  be  interfered 
with  by  the  courts  unless  utterly  unreasonable. 

[Ed.    Note.— For   other   cases,    see    Licenses, 
Cent  Dig.  H  7-15,  19 ;  Dec.  Dig.  {  7*] 

5.  Constitutional  Law  (§  48*)— Validitt  o» 
Statutes— Pbesumptions. 

While  it  is  the  duty' of  the  courts  to  declare 
legislation  invalid  if  the  Legislature  has  exceed- 
ed its  power,  every  presumption  is  in  favor  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46 ;  Dec  Dig.  {  4a*] 

6.  Constitutional  Law  (§  230*)— Class  Lsq- 
iblation— Classification  of  Trades. 

Pub.  Laws  1913,  c.  201,  §  44,  taxing  ped- 
dlers, is  not  invalid  as  class  legislation  because 
placing  a  different  tax  upon  foot  peddlers  from 
those  with  a  vehicle,  and  differentiating  between 
peddlers  of  proprietary  medicines  without  and 
those  with  an  attraction;  the  difference  in  the 
magnitude  of  the  several  undertakings  being  a 
justification  for  imposing  different  taxes. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  687;    Dec.  Dig.  f  230.*] 

7.  Constitutional  Law  (§  230*)— Class  Leo- 
ISLATION— Trade  Exemptions. 

Pub.  Laws  1913,  c.  201,  §  44,  imposing  tax- 
es generally  upon  peddlers  and  itinerant  dealers, 
is  not  invalid  as  to  a  vendor  of  proprietary  med- 
icine, because  the  Legislature  exempted  those 
engaged  in  selling  books  and  fuel  from  the 
tax. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  687;    Dec  Dig.  §  230.*] 

8.  Hawkers  aKd  Peddlers  (|  3*)— "Drttic- 


mer. 


*t 


Drummers  selling  by  wholesale  are  not 
peddlers,  and  would  not  be  subject  to  a  statute 
imposing  taxes  on  peddlers  even  if  not  excepted. 

[Ed.    Note. — For    other   cases,    see    Hawkers 
and  Peddlers,  Cent  Dig.  f {  3-6 ;  Dec  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2207,  2208;  vol.  8,  p.  7643.] 

9.  Statutes  (S  64*)- Partial  Invaliditt. 

The  unconstitutionality  of  part  of  a  statute 
will  not  affect  the  valid  portions  unless  all  of  the 
provisions  are  so  connected  that  it  cannot  be 
presumed  that  the  Legislature  would  have  pass- 
ed one  without  the  other. 

[Ed.    Note. — For   other   cases,    see   Statutes. 
Cent  Dig.  fi§  58-66,  195;  Dec  Dig.  {  64.*] 

10.  Statutes  (|  64*)— Partial  Invaliditt— 
License  Taxes— Validity. 

Pub.  Laws  1913,  c  201,  f  44,  taxing  ped- 
dlers, exempted  from  its  provisions  poor  and  in- 
firm persons,  Confederate  soldiers,  and  bona  fide 
residents  who  are  blind.  Held  that,  as  the  num- 
ber of  these  persons  who  would  probably  desiro 
to  engage  in  the  peddling  business  would  be  in- 
considerable, it  cannot  be  presumed  that  the 
Legislature  would  not  have  passed  the  law,  even 
if  it  was  without  the  power  to  legally  exempt 
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them,  and  hence  the  invalidity  of  the  exemption 
will  not  destroy  the  remainder  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |§  68-^,  195 ;    Dec.  Dig.  ft  64.*] 

11.  Commerce  ($  68*)~Inteb8tatb  Commerce 

^^— VtTnt¥^Tf  19  fit 

Where  plaintiff  received  large  interstate 
shipments  of  proprietary  medicines,  which  were 
opened,  and  the  separate  articles  disposed  of, 
Pub.  Laws  1913,  c.  201,  {  44,  imposing  a  ped- 
dler's tax  upon  him  for  the  vending  of  such  med- 
icines, is  not  a  burden  on  interstate  commerce. 
[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §S  107-109;  Dec  Dig.  |  68.*] 

12.  Licenses  (§  22*)— Discretion  of  County 
Commissioners. 

Under  Pub.  Laws  1913,  c.  201,  {  44,  provid- 
insr  that  eveiy  peddler  shall  apply  in  advance  for 
alicense  to  the  board  of  county  commissioners, 
and  the  board  may,  in  their  discretion,  issue  a 
license  upon  payment  of  the  tax  to  the  sheriff, 
the  exercise  of  discretion  conferred  upon  the 
commissioners  will  not  be  reviewed  by  the  courts 
unless  exercised  arbitrarily. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  57-69. ;   Dec.  Dig.  {  22.*] 

13.  Conbtitdtional  La\^  (S  42*)— Who  Mat 
Raise  Constitutional  Questions. 

A  peddler  who  has  been  granted  a  license 
upon  payment  of  the  tax  required  by  Pub.  Laws 
1913,  c.  201,  I  44,  cannot  complain  that  the 
license  statute  is  invalid  because  it  vested  in  the 
county  commissioners  a  discretionary  power  to 
refuse  the  license. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  39,  40 ;  Dec  Dig.  ft  42.*] 

Appeal  from  Superior  Court,  Cleveland 
Connty;  Webb,  Judge. 

Controversy  without  action  between  A.  P. 
Smith  and  D.  D.  Wilkins,  Sheriff.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  Is  a  controversy  without  action,  sub- 
mitted on  an  agreed  statement  of  facts,  and 
Involving  the  validity  of  the  peddlers'  license 
statute.  Section  44  of  the  Revenue  Act; 
chapter  201,  Public  Laws  of  1913.  The  plain- 
tiff paid  the  tax  under  protest,  and  has 
brought  this  action  against  the  sheriff  to  re- 
cover the  amount  paid. 

The  statement  of  facts  shows  that  the 
plaintiff  is  engaged  in  Cleveland  county  in 
the  business  of  selling  proprietary  medicines 
manufactured  by  the  W.  T.  Rawleigh  Medi- 
cal Company,  of  Freeport,  111.  The  goods 
are  put  up  by  the  manufacturer  in  small  bot- 
tles and  packages  for  use,  as  is  usual  in  the 
case  of  proprietary  articles,  and  shipped  in 
bulk  to  the  plaintiff,  who  opens  the  packag- 
es, and  sells  the  small  bottles  and  packages 
direct  to  his  customers,  traveling  from  place 
to  place. 

A  correct  analysis  of  the  statute  is  given 
In  plaintifrs  brief  as  follows: 

"First  Those  who  travel  on  foot,  $25. 

^'Second.  Each  peddler  with  horse,  ox,  or 
mnle,  with  or  without  vehicle,  or  with  a  ve- 
hicle propelled  by  any  other  power,  $75. 

'"Third.  Peddlers  of  medicinal  and  propri- 
etary medicines,  whether  on  foot  or  with  a 
horse,  mule,  or  ox,  with  or  without  a  vehicle, 


or  with  a  vehicle  propelled  by  any  other 
power,  and  no  free  or  paid  attraction,  $100. 

"Fourth.  Those  who  peddle  medicinal  and 
proprietary  preparations  who  have  a  free  or 
paid  attractions,  $150. 

"Fifth.  Every  itinerant  salesman  who  ex- 
poses for  sale  upon  the  street  or  in  a  house 
rented  temporarily  for  that  purpose  goods, 
wares,  or  merchandise,  whether  as  principal 
or  for  another  person,  $100. 

"Sixth.  Each  person  other  than  a  bona  fide 
citizen  of  the  county  who  shall  expose  for 
sale  goods,  wares,  or  merchandise  in  any 
building  rented  for  such  purpose  for  a  peri- 
od of  less  than  one  year  shall  be  liable  to  the 
tax  herein  imposed  upon  itinerant  dealers, 
provided,  however,  that  this  sum  shall  be  re- 
funded to  him  if  he  continues  to  do  business 
in  the  county  for  a  period  of  one  year. 

"Exemptions  or  exceptions  in  the  section: 

"First  It  provides  that:  This  section  shall 
not  apply  to  those  who  sell  or  offer  for  sale 
books,  periodicals,  printed  music,  ice,  fuel, 
fish,  vegetables,  fruits  or  any  article  of  the 
farm  or  dairy,  or  any  articles  of  their  own 
individual  manfacture  except  medicines  or 
drugs.' 

"Second.  The  board  of  county  commission- 
ers shall  have  power,  at  their  discretion,  to 
exempt  from  tax  under  this  section  'any  poor 
and  infirm  person.' 

"Third.  And  *shall  exempt  Confederate  sol- 
diers, and  such  license  shall  be  good  in  any 
county  in  the  state.' 

"Fourth.  Provided  this  section  shall  not 
apply  to  persons,  or  their  agents,  engaged  in 
exchanging  woolen  goods  for  wooL" 

"Sixth.  TO  bona  fide  residents  who  are 
blind." 

The  plaintiff  contends  that  the  statute  is 
void  in  that^ 

(1)  The  various  dassiflcations  of  peddlers 
made  in  said  section  are  unjust  without  rea- 
sonable grounds  therefor,  and  are  arbitrary 
selections  made,  whereby  the  plaintiff  in  this 
case  was  required  to  pay  a  prohibitive  license 
fee  for  doing  a  legitimate  business. 

(2)  That  the  exceptions  made,  whereby  cer- 
talQ  persons  were  relieved  from  the  payment 
of  said  license  fee,  are  unconstitutional  in 
that  they  grant  special  privileges  to  persons 
engaged  in  the  business  of  peddling,  thereby 
relieving  them  of  the  burden  of  paying  a  li- 
cense fee  for  peddling  without  any  just  or 
reasonable  grounds  therefor. 

(3)  Sections  44  and  89,  when  enforced  to- 
gether, are  unconstitutional  and  void  be- 
cause they  authorize  the  county  commission- 
ers of  the  various  counties  of  the  state  to 
levy  a  peddler's  license  tax,  in  their  discre- 
tion, of  $100  for  the  state,  and  $100  for  the 
county,  which  said  sum  of  $200  is  excessive, 
confiscatory,  prohibitive,  and  not  warranted 
by  the  Constitution  of  the  state  of  North 
Carolina  as  a  revenue  measure  or  as  a  po- 
lice measure. 

(4)  Said    section   is   unconstitutional    and 
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void  in  that  It  delegates  to  the  county  com- 
missioners of  the  various  counties  of  the  state 
power,  in  their  discretion,  to  issue  the  license 
upon  payment  of  the  tax  to  the  sheriff,  as 
this  clause  in  said  section  is  obnoxious  to  the 
limitations  on  the  legislative  power  contain- 
ed in  the  Constitution  of  the  state  of  North 
Carolina. 

(5)  Sections  44  and  89,  when  enforced  to- 
gether, are  unconstitutional  and  void  as  re- 
pugnant to  that  part  of  section  8,  art  1,  of 
the  Constitution  of  the  United  States,  Isnown 
as  the  "Commerce  Clause,**  because  said  sec- 
tions, when  so  enforced  together,  permit  the 
commissioners  of  the  various  counties  of  the 
state  of  North  Carolina  to  levy  a  peddler's 
license  tax  so  high  that  it  operates  directly 
in  restraint  of  trade,  and  the  plaintiff  in  this 
case,  A.  P.  Smith,  charges  that  the  sum  of 
$200  levied  upon  him  as  a  peddler's  license 
tax  by  the  commissioners  of  Cleveland  coun- 
ty, N.  C,  Is  so  excessive,  prohibitive,  and 
confiscatory  that  it  restrains  him  from  car- 
rying on  his  businesss,  which  is  the  sale,  in 
original  packages,  direct  to  the  customer,  of 
goods  manufactured  by  the  W.  T.  Rawleigh 
Medical  Company  of  Freeport,  111.,  in  com- 
pliance with  the  Pure  Food  and  Drug  Laws 
of  the  United  States,  and  shipped  to  him  in 
unbroken  packages,  in  accordance  with  the 
Interstate  Commerce  Laws  of  the  United 
States. 

Judgment  was  rendered  in  favor  of  the  de- 
fendant, and  the  plaintiff  excepted  and  ap- 
pealed. 

John  A.  Barnes  and  Ryburn  &  Hoey,  of 
Shelby,  for  appellant  D.  Z.  Newton,  Atty. 
Gen.,  and  T.  H.  Calvert,  Asst.  Atty.  Gen.,  for 
appellee. 

ALLEN,  J.  [1]  In  State  ▼:  Worth,  116  N. 
C.  1010,  21  S.  E.  204,  the  court  defines  the 
term  "trades"  as  including  "any  employment 
or  business  embarked  in  for  gain  or  profit*' 
and,  while  the  Constitution,  art.  5,  §  3,  -Is 
mandatory  upon  the  General  Assembly  to 
levy  a  tax  upon  all  property  and  by  a  uniform 
rule,  the  authority  to  tax  trades  is  permis- 
sive only,  and  no  rule  as  to  the  method  is 
prescribed.  It  has,  however,  been  held  that 
the  rule  of  uniformity  applies  to  the  tax  on 
trades,  but  only  to  the  extent  that  it  must 
be  equal  upon  all  persons  belonging  to  the 
class  upon  which  it  is  imposed.  Gatlln  v. 
Tarboro,  78  N.  C.  122;  Lacy  v.  Packing  Co., 
134  N.  C.  571,  47  S.  E.  53. 

The  Legislature  can  lay  a  franchise  or  li- 
cense tax  on  some  callings,  and  it  will  not  be 
illegal  because  some  other  occupations  are 
not  taxed.  It  can  lay  a  fixed  tax  on  some  oc- 
cupations, and  graduate  the  tax  on  others  by 
the  volume  of  business,  or  in  any  other  mode 
it  may  deem  fit  Cobb  v.  Oom'rs,  122  N.  C. 
307,  30  S.  E.  338 ;  •  State  v.  Stevenson,  109  N. 
C.  730,  14  S.  B.  385,  26  Am.  St  Rep.  595; 
State  V.  Carter,  129  N.  C.  560,  40  S.  B.  11 ; 
State  V.  French,  109  N.  C.  722,  14  S.  E.  383, 


26  Am.  St  Rep.  590;    Albertson  t.  Wallace, 
81  N.  C.  479. 

It  is  within  the  legislative  power  to  define 
the  different  classes  upon  which  license  taxes 
are  to  be  levied,  and  fix  the  tax  required  of 
each  class.  All  the  licensee  can  demand  is 
that  he  shall  not  be  taxed  at  a  different  rate 
from  others  in  the  same  occupation,  as  "clas- 
sified** by  legislative  enactment  State  v. 
Stevensen,  109  N.  C.  730, 14  S.  B.  385,  26  Am. 
St  Rep.  595;  Rosenbaum  y.  Newbern,  118 
N.  C.  83,  24  S.  B.  1,  32  L.  R.  A.  123,  holding 
that  a  separate  license  tax  may  be  imposed 
on  merchants  and  those  dealing  in  second- 
hand clothing;  Schaul  v.  Charlotte,  118  N. 
C.  733,  24  S.  B.  526,  holding  brokers  and 
pawnbrokers  different  classes,  upon  which 
distinct  license  taxes  may  be  imposed ;  Con- 
nor &  Cheshire,  p.  270.  Varying  amounts 
may  be  assessed  upon  vocations  or  employ- 
ments of  different  kinds  (Worth  v.  Railroad, 
89  N.  C.  291,  45  Am.  Rep.  679;  State  v. 
Worth,  116  N.  C.  1({07,  21  S.  B.  204),  and  the 
Legislature  may  make  selection,  and  is  not 
required  to  tax  all  trades.  Lacy  v.  Packing 
Co.,  134  N.  C.  571,  47  S.  Bl  53.  The  tax 
levied  is  presumed  to  be  reasonable,  and  Its 
reasonableness  is  usually  within  the  dis- 
cretion of  the  General  Assembly.  State  v. 
Danenburg,  151  N.  C.  720,  66  S.  B.  301,  26 
L.  R.  A.  (N.  S.)  890.  Many  illustrations  of 
the  exercise  of  this  power  in  this  state  will  be 
found  in  Connor  &  Cheshire  on  the  Constitu- 
tion, 263. 

In  Atchison,  etc.,  R.  R.  v.  Matthews,  174 
U.  S.  106,  19  Sup.  Ct  613  (43  L.  Ed.  909)  the 
court  after  recognizing  the  right  to  classify, 
says :  "It  is  the  essence  of  classification  that 
upon  the  class  are  cast  duties  and  burdens 
different  from  those  resting  upon  the  general 
public.  ♦  ♦  •  The  very  idea  of  classifica- 
tion is  that  of  inequality,  so  that  it  goes  with- 
out saying  that  the  fact  of  inequality  in  no 
manner  determines  the  matter  of  constitu- 
tionality.** 

It  was  held,  in  Fidelity  Mut  Life  Ass*n  ▼. 
Mettler,  185  U.  S.  327,  22  Sup.  Ct  662,  46 
L  Ed.  922,  that  placing  life  companies  in  a 
different  class  from  mutual  benefit  associa- 
tion was  not  arbitrary,  and  rested  on  suffi- 
cient reason,  and,  in  Field  v.  Barber  Asphalt 
Co.,  194  U.  S.  618,  24  Sup.  Ct  784,  48  L.  Ed. 
1142,  that  it  was  not  the  purpose  of  the  four- 
teenth amendment  to  prevent  the  states  from 
classifying  the  subject  of  legislation. 

In  the  Kentucky  Railroad  Tax  cases  (115 
U.  S.  337,  6  Sup.  Ct  63  [29  L  Ed.  414]),  the 
court  said,  in  sustaining  a  classification  of 
property:  "There  is  nothing  in  the  Constitu- 
tion of  Kentucky  that  requires  taxes  to  be 
levied  by  a  uniform  method  upon  all  descrip- 
tions of  property.  The  whole  matter  is  left 
to  the  discretion  of  the  legislative  power,  and 
there  Is  nothing  to  forbid  the  classification 
of  property  for  purposes  of  taxation  and  the 
valuation  of  different  classes  by  different 
methods.    The  rule  of  equality  in  respect  to 
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the  subject  only  requires  the  same  means  and 
methods  be  applied  Impartially  to  all  the  con- 
fititnents  of  each  class  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances.  There  is  no 
objection,  therefore,  to  the  discrimination 
made  as  between  railroad  companies  and 
other  corporations  in  the  methods  and  in- 
strumentalities by  which  the  value  of  their 
property  is  ascertained.'* 

It  is  also  said,  in  Gundllng  y.  Chicago,  177 
U.  S.  188,  20  Sup..  Ct  635  (44  L.  Ed.  725) : 
^^Regulations  respecting  the  pursuit  of  a  law- 
ful trade  or  business  are  of  very  frequent 
occurrence  in  the  various  cities  of  the  coun- 
try, and  what  such  regulations  shall  be,  and 
to  what  particular  trade,  business,  or  occu- 
pation they  shall  apply,  are  questions  for 
the  state  to  determine,  and  their  determina- 
tion comes  within  the  proper  exercise  of  the 
police  power  by  the  state,  and,  unless  the 
regulations  are  so  utterly  unreasonable  and 
extravagant  in  their  nature  and  purpose  that 
the  property  and  personal  rights  of  the  citi- 
zen are  unnecessarily,  and  in  a  manner  whol- 
ly arbitrary,  interfered  with  or  destroyed 
without  due  process  of  law,  they  do  not  ex- 
tend beyond  the  power  of  the  state  to  pass, 
and  they  form  no  subject  for  federal  inter- 
ference." 

It  must  appear,  however,  that  the  classHi- 
cation  has  been  made,  and  it  must  be  based 
on  some  difference  which  bears  a  just  and 
proper  relation  to  the  attempted  classifica- 
tion. Gulf  R.  R.  V.  Ellis,  165  U.  S.  165,  17 
Sup.  Ct  255,  41  L.  Ed.  666 ;  Lacy  v.  Packing 
Co.,  supra;  State  v.  Danneburg,  151  N.  C. 
718,  66  S.  E.  301,  26  L.  R.  A.  (N.  S.)  890. 

The  rule  which  should  guide  the  courts  in 
determining  whether  the  legislative  depart- 
ment has  transcended  its  powers  is  also  well 
established.  In  Ency.  tJ.  S.  8.  C.  Reports, 
ToL  4,  pp.  254,  255,  the  author  cites  many  au- 
thorities in  support  of  the  principle  that: 
'*The  theory  that  parties  have  an  appeal  from 
the  Legislature  to  the  courts,  and  that  the 
latter  are  given  an  immediate  and  general 
supervision  of  the  constitutionality  of  the 
acts  of  the  former,  is  not  true.  Whenever, 
In  pursuance  of  an  honest  and  actual  an- 
tagonistic assertion  of  rights  by  one  individ- 
ual against  another,  there  is  presented  a  ques- 
tion involving  the  validity  of  any  act  of  any 
Legislature,  state  or  federal,  and  the  deci- 
sion necessarily  rests  on  the  competency  of 
the  Legislature  to  so  enact,  the  court  must, 
in  the  exercise  of  its  solemn  duties,  deter- 
mine whether  the  act  be  constitutional  or  not 
Bnt  such  an  exercise  of  power  is  the  ulti- 
mate and  supreme  function  of  courts.  It  is 
legitimate  only  in  the  last  resort,  and  as  a 
necessity  in  the  determination  of  a  real, 
earnest,  and  vital  controversy  between  in- 
dividiials.  ♦  ♦  *  The  judicial  cannot  pre- 
scribe to  the  legislative  department  of  the 
government  limitations  upon  the  exercise  of 
iti  acknowledged  powera    That  power  has 


been  or  may  be  abused,  or  that  It  has  not 
been  wisely  exercised,  or  that  the  measures 
adopted  are  untimely  and  inexpedient  and  not 
the  wisest,  best,  or  most  appropriate  means 
to  a  desired  end,  is  no  ground  for  declaring 
them  void,  so  long  as  the  Legislature  had  the 
power  to  do  what  it  actually  did.  Within  the 
limits  of  its  powers,  its  discretion  is  absolute 
and  subject  to  no  review  by  the  courts. 
Courts  do  not  sit  in  judgment  on  the  wisdom 
of  legislative  or  constitutional  enactments. 
This  is  a  general  principle ;  but  it  is  especial- 
ly true  of  federal  courts  when  they  are  ask- 
ed to  interpose  in  a  controversy  between  a 
state  and  its  dtizens^^' 
[2-6]  We  deduce  from  these  authorities: 

(1)  That  the  plaintiff  is  engaged  in  a  trade 
within  the  meaning  of  the  Constitution. 

(2)  That  the  General  Assembly  has  the 
power  to  tax  trades. 

(3)  That  in  the  exercise  of  this  power  the 
General  Assembly  is  not  required  to  tax  all 
trades,  but  may  tax  some,  and  refuse  to  tax 
others. 

(4)  That  the  General  Assembly  has  the 
power  to  make  classifications  subject  to  the 
limitation  that  the  tax  must  be  equal  on 
those  in  the  same  class,  and  that  there  must 
be  some  reason  for  the  difference  between 
the  classes. 

(5)  That  it  has  the  power  to  provide  regu- 
lations determining  the  different  classes,  and 
that  these  will  not  be  interfered  with  unless 
utterly  unreasonable. 

(6)  That,  if  the  General  Assembly  has  ex- 
ceeded its  power,  it  is  the  duty  of  the  courts 
to  80  declare;  but  that  every  presumption 
is  in  favor  of  the  proper  exercise  of  the  pow- 
er of  the  General  Assembly,  and  the  courts 
will  not  declare  otherwise  except  In  extreme 
cases  and  from  necessity. 

[6]  Applying  these  principles,  we  are  of 
opinion  that  the  differences  between  peddlers 
on  foot  and  with  vehicle,  peddlers  of  pro- 
prietary medicines  with  free  attractions  and 
those  without,  itinerant  salesmen  who  ex- 
pose for  sale  on  the  streets  or  in  a  bouse 
rented  temporarily  for  that  purpose  and  the 
other  salesmen  mentioned,  furnish  reason- 
able grounds  for  the  classifications  made  in 
the  statute.  A  similar  statute  .was  con- 
sidered in  Servonltz  v.  State,  13S  Wis.  231, 
113  N.  W.  277,  126  Am.  St  Rep.  955,  where 
the  court  gives  the  reasons  underlying  the 
classifications  made:  "No  reason  which  ap- 
peals very  strongly  to  our  judgment  is  ad- 
vanced why  i>eddlers  should  not-  be  classified, 
as  in  the  law  in  question,  according  to  their 
facilities  for  going  from  place  to  place  and 
carrying  their  wares.  The  perils  to  be  guard- 
ed against  in  respect  to  the  occupation  and  the 
contributions  that  may  reasonably  be  required 
to  the  public  revenues  strongly  suggest,  If 
they  do  not  demand,  such  dassiflcation.  Cer- 
tainly the  Legislature,  within  the  boundaries 
of  reason,  may  well  have  thought  that  a  per- 
son traveling  about  the  country  plying  the 
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rocatlon  of  a  peddler  wltli  an  equipment  con- 
sisting of  a  span  of  horses  and  a  wagon 
should,  both  as  a  matter  of  police  regnilation 
and  taxation,  pay  a  greater  license  fee  than 
a  person  plying  the  same  trade' but  traveling 
about  from  place  to  place  on  foot  Not  be- 
cause the  former  would  be  more  liable  to  be 
dishonest  than  the  latter,  but  because  of  the 
greater  opportunity  and  liability  thereof  in 
the  one  case  than  in  the  other,  and  the  cor- 
responding greater  liability  in  the  one  case 
than  in  the  other  of  the  harm,  if  committed, 
being  difficult  of  redress  or  going  entirely 
without  remedy ;  again,  not  because  the  per- 
son, as  such,  traveling  with  a  team  should 
be  taxed  more  than  one  traveling  on  foot, 
but,  since  the  one  in  all  reasonable  prob- 
ability would  conduct  a  much  greater  busi- 
ness than  the  other,  the  tax  exaction  should 
bear  some  practical  relation  thereto/' 

[7]  The  first  and  fourth  exceptions  or  ex- 
emptions may  be  considered  together.  Keep- 
ing in  mind  that  the  General  Assembly  has 
the  power  to  classify,  and  that  it  is  not  re- 
quired to  tax  all  trades,  these  exceptions  or 
exemptions  amount  to  no  more  than  the  ex- 
ercise of  the  power  of  classification.  In  oth- 
er words,  if  the  General  Assembly  has  the 
power  to  classify,  based  on  the  difference  in 
the  business  engaged  in,  it  may  place  pro- 
prietary medicines  in  one  class,  and  books, 
fuel,  etc.,  in  another;  it  may  tax  one  of 
these  classes  one  amount  and  the  other  a 
different  amount,  or  it  may  tax  one,  and 
refuse  to  tax  the  other.  It  will  also  be  ob- 
served that  no  one  engaged  in  selling  the 
articles  enumerated  in  these  exceptions  can 
come  in  competition  with  the  plaintiff,  who 
la  licensed  to  sell  medicinal  and  proprietary 
medicines. 

[8]  The  same  reasoning  applies  to  the  fifth 
exception  or  exemption,  and,  further,  as  to 
this,  that  "drummers  selling  by  wholesale" 
do  not  come  within  the  definition  of  the  term 
"peddler,"  and  would  not  have  been  Included 
if  not  specially  exempted. 

[9, 1 0]  The  second,  third,  and  sixth  exemp- 
tions will  be  considered  together. 

In  21  Cyc.  365,  the  author  says:  "It  is 
generally  held  to  be  allowable  to  exempt 
from  the  operation  of  the  statute  certain  per- 
sons who  peddle  their  own  products  or  man- 
ufactures, such  as  farmers,  butchers,  and 
manufacturers,  persons  under  physical  dis- 
ability, and  soldiers.  So  it  is  held  to  be 
proper  for  the  Legislature  in  the  enactment 
of  such  statutes  to  discriminate  in  favor  of 
certain  articles  by  not  requiring  a  license  to 
peddle  them" — and  many  cases  are  cited  in 
the  note  to  support  the  text;  but  there  Is 
also  much  authority  to  the  contrary,  which 
is  referred  to  and  discussed  in  the  learned 
brief  of  the  appellant,  notably  State  v.  Gar- 
broski.  111  Iowa,  496,  82  N.  W.  959,  56  L.  R. 
A.  570,  82  Am.  St  Rep.  524,  State  v.  Sherdoi, 
75  Vt  277,  54  Atl.  1081,  63  L.  R.  A.  179,  08 
Am.  St  Rep.  825,  State  v.  Whitcomb,  122 
Wis.  110,  99  N.  W.  468,  holding  the  exemp- 


tion of  Union  soldiers  from  a  peddler's  tax 
to  be  void,  and  Laurens  v.  Anderson,  75  S. 
C.  62,  55  S.  E.  136,  117  Am.  St  Rep.  885, 
9  Ann.  Gas.  1003,  where  there  is  a  like  hold- 
ing as  to  Confederate  soldiers,  but  it  is  not 
necessary  for  us  to  determine  the  constitu- 
tionality of  these  provisions,  as  we  are  of 
opinion  they  are  not  so  intimately  connected 
with  the  other  parts  of  the  statute  that  they 
determine  the  validity  of  the  whole,  and 
courts,  out  of  deference  to  a  co-ordinate  de- 
partment of  government,  always  refrain  from 
passing  on  a  constitutional  question,  except 
from  necessity. 

In  Riggsbee  v.  Durham,  94  N.  C.  800,  the 
court  approves  the  doctrine  stated  by  Judge 
Cooley,  that:  "The  unconstitutional  do  not 
affect  the  constitutional  parts  of  a  statute, 
'unless  all  the  provisions  are  connected  in 
the  subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  In  meaning, 
that  it  cannot  be  presumed  that  the  Legisla- 
ture would  have  passed  the  one  without  the 
other.'  Const  lim.  178,  215,  with  cases  cited 
in  notes  2  and  3." 

The  same  principle  is  declared  in  Super- 
visors V.  Stanley,  105  U.  S.  312  (26  L.  Ed. 
1044),  where  the  court  says:  "The  general 
proposition  must  be  conceded  that,  in  a  stat- 
ute which  contains  Invalid  or  unconstitution- 
al provisions,  that  which  is  unaffected  by 
these  provisions,  or  which  can  stand  with- 
out them,  must  remain.  If  the  valid  and  in- 
valid are  capable  of  separation,  only  the  lat^ 
ter  are  to  be  disregarded.  In  Railroad  Com- 
panies V.  Schutte,  103  U.  S.  118  [26  L.  Ed. 
327],  decided  at  the  last  term,  this  point  was 
pressed  upon  us  with  much  earnestness,  and 
its  decision  was  necessary  to  the  judgment 
of  the  court  .'It  is  contended,'  said  the  court, 
'that,  as  the  provision  of  the  act  in  respect 
to  the  execution  and  exchange  of  the  state 
bonds  is  unconstitutional,  the  one  in  relation 
to  the  statutory  lien  on  the  property  of  the 
company  is  also  void  and  must  fall.  We  do 
not  so  understand  the  law.'  And  yet  this 
was  a  case  in  which  the  scheme  of  exchang- 
ing the  bonds  of  the  state  for  the  bonds  of  the 
company  in  order  that  the  company  might 
get  the  benefit  of  the  better  credit  of  the 
state  was  accompanied  by  a  mortgage  created 
alone  by  the  statute  In  favor  of  the  state  as 
her  security,  and  the  court,  while  holding 
that  the  exchange  of  bonds  was  void  as  be- 
ing in  confiict  with  the  Constitution  of  the 
state  of  Florida,  held  that  the  mortgage 
which  secured  the  bonds  of  the  company,  and 
which  was  only  a  mortgage  by  operation  of 
the  same  statute,  was  valid." 

The  confederate  soldier  is  entitled  to  con- 
sideration and  recognition  at  the  hands  of 
the  General  Assembly  and  of  the  state;  but 
it  is  now  nearly  50  years  since  the  close  of 
the  war,  and  the  gray  line  has  grown  so  thin 
that  those  in  it  bear  so  small  a  proportion  to 
the  population  of  the  state  that  we  cannot 
think  the  General  Assembly  would  have  re- 
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frained  from  taxing  all  peddlers,  because  to    not  be  Interferred  with  unless  exercised  ar- 


do  otherwise  might  impose  a  tax  on  the  few 
soldiers  who  might  wish  to  follow  the  occupa- 
tion of  a  peddler,  and  the  same  may  be  said 
of  the  inlirm  and  blind. 

[11]  We  are  also  of  opinion  that  there  is 
no  interference  with  the  commerce  clause  of 
the  federal  Constitution,  as  it  appears  from 
the  agreed  facts  that  the  articles  were  ship- 
ped in  large  packages  to  the  plaintiff,  which 
were  opened,  and  the  separate  articles  dis- 
posed of.  Howe  Machine  Ck>.  t.  Gage,  100  U. 
S.  076,  25  L.  Ed.  764;  May  v.  New  Orleans, 
178  U.  S.  497,  20  Sup.  Gt  976,  44  L.  Ed.  1165; 
Austin  y.  Tenn.,  179  U.  S.  352,  21  Sup.  Ct 
132,  45  L.  Ed.  224;  Ck)ok  v.  MarshaU,  196 
U.  8.  269,  25  Sup.  Ct  233,  49  L.  Ed.  471. 

In  the  Machine  Company  Case,  a  Connecti- 
cut corporation,  manufacturing  sewing  ma- 
chines in  that  state,  maintained  an  office  in 
the  state  of  Tennessee.  The  company  sent  out, 
for  the  purpose  of  selling  or  peddling  ma- 
chines, an  agent,  who  traveled  through  the 
countiy  exhibiting  and  offering  for  sale  the 
company's  machines,  and  it  was  held  that  the 
agent  was  Uable  for  the  payment  of  a  ped- 
dler's license  tax.  The  distinctiye  fact  in 
that  ease  was  that  the  agent  would  either 
sell  the  machine  he  was  exhibiting  or  would 
send  an  order  to  be  filled  from  stock  in  the 
possession  of  the  state  agency  within  the 
state  of  Tennessee.  The  machine  being  with- 
in  the  state  at  the  time  of  the  sale  or  con- 
tract of  sale,  the  transaction  was  not  one  of 
interstate  commerce. 

In  the  May  Case,  May  &  Co.,  merchants  at 
New  Orleans,  were  engaged  in  the  business 
of  importing  goods  from  abroad  and  selling 
them.  In  each  box  or  case  in  which  they 
were  brought  into  this  country  there  would 
be  many  packages,  each  of  which  was  sepa- 
rately marked  and  wrapped.  The  importer 
sold  each  package  separately.  The  dty  of 
New  Orleans  taxed  the  goods  after  they 
reached  the  hands  of  the  importer  (the  duties 
having  been  paid)  and  were  ready  for  sale. 
Held,  that  the  box,  case,  or  bale  in  which 
the  separate  parcels  or  bundles  were  placed 
by  the  foreign  seller,  manufacturer,  or  packer 
was  to  be  regarded  as  the  original  package, 
and,  when  it  reached  its  destination  for  trade 
or  sale,  and  was  opened  for  the  purpose  of 
using  or  exposing  to  sale  the  separate  parcels 
or  bundles,  the  goods  lost  their  distinctive 
character  as  imports,  and  each  parcel  or 
bnndle  became  part  of  the  general  mass  o( 
property  in  the  state,  and  subject  to  local 
taxation. 

In  the  Austin  Case,  it  was  held  that  cig- 
arettes, put  up  ten  to  the  package,  and  ship- 
ped in  a  large  package  or  basket,  became  the 
subject  of  state  tax  and  regulation  when  the 
large  package  reached  its  destination,  and 
this  Is  approved  in  the  Cook  Case. 

[12,13]  The  discretion  vested  in  the  Com- 
missioners is  necessary  in  the  administration 
of  statutes  like  the  one  before  us.  and  will 


bitrarlly;  but  the  plaintiff  cannot  complain 
of  this  feature  of  the  statute,  as  license  has 
been  issued  to  him. 

The  questiona  presented  have  not  been  free 
from  difficulty;  but,  upon  the  whole  record, 
we  are  of  opinion  that  the  judgment  must  be 
affirmed. 

Affirmed. 

(164  N.  C.  249) 
LYNCH  V.  CAROLINA,  0.  &  O.  BY.  CO. 

(Supreme   Court   of  North  Carolina.     Dec.  3, 

1913.) 

L  Master  and  Servant  ({  286*)--Injubies 
TO    Servant  —  Negligence  —  Dangerous 

TOOLS—QXTESTION  FOR  JURT. 

Where  plaintiff,  who  had  safely  dumped 
gondola  coal  cars  for  10  months  with  a  pick,  on 
the  day  of  the  injury  was  gruffly  ordered  by  his 
foreman  to  use  a  shovel,  which  was  not  as  safe 
a  tool  for  the  purpose,  and  was  injured  by  rea- 
son thereof,  whether  the  master  was  guilty  of 
actionable  negligence  was  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant.  OnL  Dig.  Sf  1001,  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  {  286.*] 

2.  Trial  (§  139*)— Questions  or  Law  or 
Fact— Motion  tor  Verdict. 

Defendant  is  not  entitled  to  a  directed  ver- 
dict if  there  is  any  phase  of  the  evidence,  viewed 
in  the  light  most  favorable  for  plaintiff,  that 
would  sustain  a  verdict  for  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  {{  332,  333,  338-^')4l,  365;  Dec  Dig.  i 
139.*] 

3.  Master  and  Servant  (§{  101,  102*)— In- 
juries TO  Servant— Duty  of  Master— Safe 
Tools  and  Appliances. 

A  master  owes  a  duty  to  his  servant  to  fur- 
nish him  with  proper  tools  and  appliances  for 
the  performance  of  his  work,  which  duty  is  not 
performed  unless  the  master  uses  the  degree  of 
care  which  a  person  of  ordinary  prudence  would 
exercise,  having  regard  for  his  own  safety,  if  he 
were  supplying  them  for  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135.  171,  174,  178-184, 
192 ;  Dec.  Dig.  H  101, 102.*] 

4.  Master  and  Servant  tf  226*>— Injuries 
TO  Servant— Assumed  kisk— Employer's 
Negligence. 

While  a  servant  assumes  the  ordinary  risks 
and  perils  of  the  service  in  which  he  is  engaged, 
he  does  not  assume  the  risk  of  the  master's  neg- 
ligence; the  latter  being  bound  to  exercise  care 
that  the  ordinary  risks  and  perils  of  such  em- 
ployment are  not  increased  by  reason  of  any 
omission  on  his  part  to  provide  for  the  servant's 
safety. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  U5i>-667;  Dec.  Dig.  { 
226.»1 

Appeal  from  Superior  Court,  Rulherford 
County;  Justice,  Judge. 

Action  by  V.  G.  Lynch  against  the  Caro- 
lina, Cllnchfield  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Action  for  personal  injury  and  damages 
caused  by  defendant's  negligence.  Plaintiff 
was  employed  by  defendant  as  hostler  help- 
er, and  assigned  by  his  superior,  or  boss,  to 
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empty  coal  from  a  car  or  gondola,  wbich 
was  standing  on  a  trestle.  Tbe  coal  was 
piled  np  In  tlie  hopper  car,  which  had  an 
opening  in  the  bottom,  through  which  the 
coal  would  drop  into  the  chnte  and  thence 
Into  the  tender  of  the  engine  underneath. 
The  coal  was  of  a  large  size.  He  had  been 
doing  this  kind  of  work  safely  with  a  pick 
(or  10  months  before  the  day  of  his  injury. 
He  was  ordered  to  unload  a  car,  and  pro- 
posed to  use  a  pick,  when  he  was  told  to  use 
a  shovel.  He  then  said,  "I  will  take  a  pick," 
whereupon  his  boss  gruffly  ordered  him  to 
use  the  shOTel  instead  of  the  pick,  which  he 
preferred,  and  which,  he  says,  is  safer  than 
a  shovel  in  doing  the  particular  work,  and 
he  states  in  his  testimony  in  what  respects  it 
is  better.  It  renders  the  work  easier  and  in- 
creases the  chances  of  safety  by  affording  a 
better  opportunity  than  would  the  shovel 
method  of  preventing  the  coal  from  striking 
you  as  it  slides  down  the  sides  of  the  hop- 
per, through  the  bottom  of  tl^e  car  and  the 
chute  into  the  tender.  Defendant  moved  for 
a  nonsuit,  which  the  court  refused,  and  de- 
fendant excepted. 

Verdict  as  follows: 

"(1)  Was  the  plaintiff  injured  by  the 
negligence  of  the  defendant  as  alleged  in  the 
complaint?    Answer:   Yes. 

"(2)  Did  the  plaintiff  by  his  own  negli- 
gence contribute  to  his  injury?    Answer:  No. 

"(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover  of  defendant?  Answer: 
$250." 

Judgment  thereon,  and  appeal  by  defend- 
ant. 

J.  J.  McLaughlin,  of  Johnson  City,  and 
Quinn,  Hamrick  &  McRorie,  of  Shelby,  for 
appellant.  Pless  &  Winborne,  of  Marion,  and 
York  Coleman,  of  Rutherford,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  seems  clear  to  us  that  the 
question  of  defendant's  negligence  was  one 
for  the  Jury.  There  is  but  one  exception — 
that  the  court  denied  the  motion  for  a  non- 
suit. We  must  therefore  view  the  evidence 
most  favorably  for  the  plaintiff,  and  if  there 
is  any  phase  of  it  which,  if  found  by  the 
Jury,  entitles  him  to  recover,  it  presents  a 
case  for  them,  instead  of  one  for  a  nonsuit 

[3, 4]  We  have  said  in  numerous  decisions 
that  the  master  owes  the  duty  to  his  serv- 
ant, which  he  cannot  safely  neglect,  to  fur- 
nish him  with  proper  tools  and  appliances 
for  the '  performance  of  his  work,  and  he 
does  not  meet  fully  the  requirement  of  the 
law  in'  the  selection  of  them  unless  he  uses 
the  degree  of  care  which  a  person  of  ordi- 
nary prudence  would  exercise,  having  re- 
gard for  his  own  safety,  if  he  were  supply- 
ing them  for  his  own  use.  Marks  v.  Ck)tton 
Min,  136  N.  C.  287,  47  S.  B.  432;  Avery  v. 
Lumber  Co.,  146  N.  G.  595,  60  S.  E.  646; 
Mercer  v.  Railroad,  154  N.  C.  309,  70  S.  E. 
742,  Ann.  Gas.  1912A,  1002.  The  master 
should,  in  the  exercise  of  such  care,  provide 


reasonably  safe  tools,  appliances,  and  sur- 
roundings for  his  servant  while  doing  the 
work.  Dorsett  y.  Manufacturing  Co.,  131  N. 
O.  264,  42  8.  B.  612;  Witsell  y.  Railroad 
Co.,  120  N.  C.  667,  27  8.  B.  125;  Orr  v.  Tele- 
phone Ck>.,  132  N.  G.  691,  44  8.  E.  401.  We 
have  said  that  the  rule  which  calls  for  the 
care  of  the  prudent  man  is,  in  such  cases, 
the  best  and  safest  one  for  adoption.  It  is 
perfectly  Just  to  the  employe  and  not  unfair 
to  his  employer,  and  is  but  the  outgrowth  of 
the  elementary  principle  that  the  employe, 
with  certain  statutory  exceptions, '  assumes 
the  ordinary  risks  and  perils  of  the  service 
in  which  he  is  engaged,  but  not  the  risk  of 
his  employer's  negligence..  When  the  injury 
to  him  results  from  one  of  the  ordinary  risks 
or  perils  of  the  service,  it  Is  the  misfortune 
of  the  employ^,  and  he  must  bear  the  loss,  it 
being  damnum  absque  injuria ;  but  the  em- 
ployer must  take  care  that  ordinary  risks 
and  perils  of  the  employment  are  not  in- 
creased .by  reason  of  any  omission  on  his 
part  to  provide  for  the  safety  of  his  em- 
ploy^.  To  the  extent  that  he  fails  in  this 
plain  duty  he  must  answer  in  damages  U> 
his  employ^  for  any  injuries  the  latter  may 
sustain  which  are  proximately  caused  by  his 
negligence,  and  not  by  the  negligence  of  the 
employ^.  Marks  y.  Gotton  Mill,  supra. 
These  principles  are  familiar,  and  the  diflS- 
culty  generally  arises  in  their  application, 
but  we  do  not  think  there  is  any  in  this  case. 
Here  the  employ^  wanted  to  use  a  safe  im- 
plement, one  which  he  had  been  using  for 
some  time  with  safety  and  efficiency,  and 
the  employer  interfered  and  compelled  him, 
under  a  menace  of  discharge  (for  the  plain- 
tiff, as  it  appears,  knew  and  realized  the 
consequence  of  disobedience),  to  use  one 
which  was  not  so  well  adapted  to  the  work, 
and  was  more  dangerous  to  the  employ §, 
who  was  proximately  injured  thereby.  This 
makes  out,  at  least,  a  case  for  the  Jury. 

It  appeared  in  Simpson  v.  Railway  Co., 
154  N.  C.  51,  69  S.  E  683,  and  Warwick  y. 
Ginning  Co.,  153  N.  C.  262,  69  8.  E.  129,  re- 
lied on  by  appellant,  that  the  work  was 
simple,  and  the  servant  was  permitted  to  da 
it  in  his  own  way,  without  compulsion  by 
the  master  as  to  any  particular  method  of 
doing  it,  which  distinguishes  them  from  this 
case,  where  he  was  peremptorily  ordered  to 
use  the  shovel.  It  is  therefore  the  case  of 
a  master  requiring  the  servant  to  do  his  work 
in  a  dangerous  way,  by  which  he  is  hurt. 

In  Whitson  y.  Wrenn,  134  N.  C.  86,  46  S. 
E.  17,  the  master  had  instructed  the  servant 
to  do  the  work  In  a  way  that  was  safe,  and 
he  elected  to  disobey  the  order  and  do  it  in 
a  dangerous  way,  and  we  held  that  he  could 
not  recover  for  the  injury  caused  by  a  de- 
parture from  his  instructions,  because  the 
fault  was  all  his  own.  Not  so  here,  but  the 
contrary.  It  is  the  converse  of  that  case. 
The  servant  selected  a  safe  method  of  doing 
the  work,  and  the  master  ordered  him  to  de- 
sist and  do  it  in  a  dangerous  way.    The  In- 
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jury  was  therefore  caused  by  the  master's 
fault,  and  fixes  him  with  responsibility  for 
it  There  is  no  pretense  that  the  servant 
was  guilty  of  any  contributory  negligence, 
and  could  not  be,  under  the  facta.  Orr  ▼. 
Telephone  Co.,  supra. 

We  haye  just  decided  a  case  at  this  term, 
which  is  analogous  to  the  one  at  bar  (Bree- 
den  y.  Manufacturing  Ca,  79  S.  E.  360, 
where  the  plaintiff  was  injured  in  cleaning  a 
tentering  machine.  He  was  performing  the 
work  in  a  safe  way,  when  his  boss  ordered 
him  to  stop  and  change  his  method  to  one 
which  was  dangerous.  We  held  the  master 
liable,  there  being  no  contributory  negli- 
gence, as  he  had  substituted  a  hazardous 
for  a  safe  method  of  doing  the  work  by  an 
order  which  the  servant  was  bound  to  obey. 
There  was  some  evidence  of  negligence,  and 
this  is  sufficient  upon  a  motion  to  nonsuit 

The  case  is  free  from  any  error  that  we 
have  been  able  to  discover. 

No  error. 
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WATSON  y.  BLACK  MOUNTAIN  BY.  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  3, 

1913.) 

L  Appeal  and  Erbob  (§  966*)— Continu- 
ance (S  7*)— Review— Discretion  of  Tbial 
Court. 

The  granting  or  refusal  of  a  continuance  is 
a  matter  of  discretion,  and  is  not  ordinarily  re- 
viewable. 

PBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3837;  Dec.  Dig.  |  066;» 
Continuance,  Cent  Dig.  §|  17,  18;    Dec.  Dig. 

2.  Continuance  (I  29*)— Change  of  Parties 
—Right  to  Continuance. 

While  ordinarily  a  party  la  entitled  to  a 
continuance  if  new  parties  are  introduced  or 
amendments  allowed  which  change  the  issues  so 
that  he  is  not  prepared  to  meet  the  changed  con- 
ditional a  defendant  who  moved  for  the  appoint- 
ment of  a  guardian  for  the  incompetent  plaintiff 
is  not  entitled  to  a  continuance;  the  issues  not 
being  changed  and  the  defendant  not  being  sur- 
prised. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |  95;   Dec.  Dig.  |  29.*] 

3.  Continuance  (|  29*)  —  Guardians — 
Change  of  Parties. 

Where  a  guardian  is  appointed  on  behalf  of 
the  phiintiff,  who  is  mentally  incompetent,  there 
is  no  change  of  parties  in  a  legal  sense. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  {  95;   Dec.  Dig.  §  2d*] 

4.  Evidence  (|  370*)— Documentary  Evi- 
dence—Admissibility. 

In  a  suit  against  a  corporation,  where  the 
minutes  of  the  meetings  of  the  stockholders  and 
directors  were  produced  by  the  corporation  pur- 
suant to  notice,  the  mere  production  is  sufficient 
identification  to  justify  their  introduction  in 
evidence  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  K  1538,  1559, 1560, 1562-1578, 1592 ; 
Dec  Dig.  I  370.*] 

5.  Master  and  Servant  (S  319*)~Injuries 
TO  Servant— Independent  Contractor. 

Where  defendant  was  engaged  in  blasting 
work  which  was  intrinsically  dangerous,  the  fact 
that  the  work  was  actually  under  the  charge  of 


an  independent  contractor  is  no  defense  to  an 
action  against  the  master  by  a  servant  injureil 
by  a  blast. 

[Ed.  Note.— For  other  cases,  see  Master  add 
Servant,  Cent  Dig.  H  1259-1200;  Dec  Dig.  | 
819.*J 

6.  Witnesses  (|  374*)— Impeachment— Bias. 

In  a  personal  injury  action  against  a  cor- 
poration, where  it  was  agreed  at  a  prior  term  of 
court  that  no  settlement  would  be  attempted  to 
be  made  directly  with  the  injured  party,  in- 
competent evidence  that  the  president  of  tho 
corporation,  who  was  a  witness  in  its  behalf, 
attempted  to  effect  a  settlement  with  the  plain- 
tiff in  the  absence  of  his  counsel  is  admissible 
to  show  the  witness*  bias. 

[£id.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1201,  1202;   Dec  Dig.  S  374.*] 

7.  Master  and  Servant  (I  180*)— Injuries 
,  to  Servant— Liability  of  Master. 

Where  a  servant  was  pursuing  a  method 
of  work  which  was  safe,  the  master  is  liable 
for  injuries  received  when  he  changed  his  meth- 
od of  work  under  the  directions  of  the  master's 
vice  principal  in  charge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Strvant,  Cent.  Dig.  §{  264,  266.  276 ;  Dec  Dig. 
8  ISO.-*! 

Appeal  from  Superior  Court,  Mitchell  Coun- 
ty;  Daniels,  Judge. 

Action  by  J.  A.  Watson,  as  guardian, 
against  the  Black  Mountain  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
persohal  injury.  When  the  case  was  called 
for  trial,  the  defendant  asked  leave  to  file  a 
plea  since  last  continuance,  alleging  that  a 
guardian  had  been  appointed  for  the  plaintiff 
since  the  last  term  of  the  court  on  the  ground 
of  the  mental  incompetency  of  the  plaintiff. 
The  motion  was  allowed,  and  the  guardian, 
John  A.  Watson,  came  into  court,'  and  adopted 
the  complaint  heretofore  filed.  The  defendant 
then  moved  for  a  continuance  on  the  ground 
that  a  new  party  had  been  made  at  this 
term,  but  in  the  exercise  of  its  discretion  the 
court  overruled  the  motion,  and  directed  the 
cause  to  proceed,  and  the  defendant  excepted. 

The  plaintiff  testified,  among  other  things: 
"I  have  worked  on  the  Carolina,  Clinchfield  & 
Ohio  Railway,  off  and  on,  about  eight  years. 
I  generally  drilled,  put  the  loads  in  holes, 
and  shot  I  worked  mostly  with  the  rock 
crew.  They  used  dynamite  mostly  as  an  ex- 
plosive on  the  Carolina,  Clinchfield  &  Ohio, 
sometimes  black  powder.  I  had  seen  a  great 
deal  of  blasting  done  with  dynamite,  and  had 
helped  to  do  it  I  had  about  eight  years'  ex- 
perience in  this  kind  of  work.  I  had  blasted 
in  mica  mines.  I  had  full  control  and  use  of 
the  dynamite.  I  know  the  danger  of  dyna- 
mite, and  knew  the  danger  when  I  worked  in 
mica  mines  and  used  the  dynamite  myself, 
and  I  had  worked  on  other  roads  than  the 
Carolina,  Clinchfield  ^  Ohio.  I  had  right- 
smart  experience  in  work  on  the  Tennessee 
Central  below  Knoxvllle.  I  worked  on  the 
steel  gang  most  of  the  time.  The  biggest 
portion  of  my  life  since  1  have  been  big 
i:nough  to  do  public  work  I  have  worked  on 
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the  rock  crew.  I  have  fanned  a  little.  On 
all  of  these  jobs  we  used  dynamite.  We  used 
powder  in  the  top  of  the  hole  generally.  We 
put  In  powder  sometiLmes  to  shoot  with  a 
fuse.  I  have  loaded  a  good  many  of  these 
fuses  myself  or  loaded  the  powder.  AU  are 
supposed  to  go  off  at  once  if  there  ain't  noth- 
ing wrong.  I  have  had  a  great  deal  of  ex- 
perience in  helping  to  clean  out  holes  that 
had  been  shot  l'  have  been  helping  to  clean 
out  holes  when  they  failed  to  fire,  for  a  num- 
ber of  years.  I  was  injured  on  the  16th  of 
May,  1911.  I  have  never  been  able  to  see 
anything  since  that  date.  I  do  not  go  about 
in  the  country  -from  house  to  house  when 
court  is  not  in  session.  I  never  go  from  one 
house  to  another  by  myself.  I  never  nave 
since  I  was  injured  without  some  one  with 
me.  I  knew  it  was  dangerous  to  drill  into  a 
hole  that  had  been  loaded  with  dynamite 
without  it  having  been  cleaned  out  I  knew 
it  was  dangerous  if  you  go  down  to  the  dy- 
namite. If  you  happened  to  strike  it  if 
would  explode.  The  proper  method  of  clean- 
ing out  a  hole  is  to  clean  it  out  carefully 
with  a  swab  pole  until  you  get  down  in  or- 
der to  see  if  there  is  any  dynamite  in  there. 
You  would  take  a  sharp  stick,  sometimes 
take  a  little  spoon  with  a  little  scraper  on  It 
and  sometimes  take  our  hands.  There  was 
no  danger  if  you  used  a  sharp  stick.  Some- 
times you  would  use  your  hands.  There  was 
no  danger  in  this  method.  The  only  danger- 
ous method  was  drilling  in  there.  I  recol- 
lect Mr.  Buckley  coming  along  before  I  was 
'injured.  He  was  my  foreman.  He  hired 
and  discharged  the  men.  Mr.  Buckley  gave 
orders  as  tq  how  the  work  was  to  be  done. 
Mr.  Buckley  hired  me.  Buckley  put  me  to 
do  the  work  at  this  hole.  I  was  there  when 
the  blast  was  put  off.  There  were  five  or 
six  holes.  They  were  drilled  on  the  Satur- 
day before  that  and  loaded  that  morning  and 
fired,  and  then  they  came  back  and  put  us  on 
that  hole  and  blowed  up.  Mr.  Buckley  put 
us  on  that  hole.  The  first  time  Mr.  Buck- 
ley put  us  to  work  he  told  us  to  put  that 
hole  down.  He  told  us  how  far  to  put  it  He 
told  us  to  put  them  holes  about  a  foot  below 
grade.  Mannassa  Thomas  was  working  with 
me.  We  then  started  to  clean  the  gravel  out 
Cleaned  it  out  with  the  stick.  Mr.  Buckley 
came  along  and  said:  *Boys,  you  can't  get  it 
done  that  way.  Gus,  you  will  have  to  get 
a  drill  and  hammer  It  down.'  We  got  a 
drill,  and  Mr.  Thomas  was  holding  and  I 
was  drilling;  we  struck  five  or  six  licks  and 
it  exploded.  After  that  explosion  I  didn't 
know  anything.  We  didn't  have  any  drill 
when  he  first  came  there — kinder  swabbing  It 
out  There  was  no  drill  close  to  the  hole. 
Mr.  Thomas  went  for  the  drill  and  brought 
it  back.  He  was  holding  the  drill,  and  I  was 
hammering.  I  stopped  cleaning  it  out  the 
way  I  was  cleaning  and  put  the  drill  in  and 
went  to  hammering,  because  I  was  going  to 
rely  on  him.  I  thought  if  there  had  been 
any  dynamite  in  that  hole,  he  knew  it    I 


I  was  relying  on  his  word.  I  knew  I  was 
working  under  him,  and  if  I  didn*t  obey  his 
orders  he  would  turn  us  off.  I  didn't  know 
whether  there  was  any  dynamite  in  there  or 
not  I  'lowed  he  knew  or  else  he  would  nev- 
er have  put  me  on." 

One  of  the  defenses  relied  on.  by  the  de- 
fendant was  that  the  work,  In  doing  which 
the  plaintiff  was  injured,  was  in  charge  of 
Charles  L.  RuflOn,  an  independent  contrac- 
tor, and  to  meet  this  defense  the  plaintiff 
served  notice  on  the  defendant  to  produce  in 
court  the  minutes  of  the  meetings  of  the 
stockholders  and  directors  of  the  defendant 
company.  Books  purporting  to  be  such  min- 
utes were  produced  in  response  to  the  notice, 
and  offered  in  evidence  by  the  plaintiff.  The 
defendant  excepted  upon  the  ground  that  the 
books  were  not  produced  under  order  of 
court,  but  in  response  to  notice. 

The  president  of  the  defendant  company 
was  examined  as  a  witness,  and,  among  oth- 
er things,  testified  on  cross-examination:  "I 
am  a  lawyer,  and  practice  in  this  county,  in 
Yancey,  and  in  other  counties.  I  have  risen 
in  this  case  and  made  objections  more  by  in- 
tuition than  anything  else.  I  did  state  at 
the  last  term  of  the  court  that  I  knew  of  no 
effort  to  settle  this  case,  and  that  none  would 
be  made.  And  I  would  not  have  made  any 
attempt  unless  conditions  had  radically 
changed.  As  I  understand  the  law,  the  law 
wants  you  to  compromise.  I  approached  the 
man  to  compromise  after  notice  to  you  and 
Mr.  McBee,  and  I  felt  at  liberty  under  all 
legal  ethics  to  come  and  approach  your  cli- 
ent I  offered  you  an  amount  that  your  cli- 
ent said  was  ample,  but  was  not  able  to  ac- 
cept because  he  had  to  pay  you  so  much.  I 
told  him  that  all  you  were  after  was  his 
money,  and  I  believe  it  The  negro  is  being 
maintained  by  you  and  Mr.  McBee.  I  said 
you  were  after  the  railroad's  money.  I  think 
that  it  is  professional  after  I  went  to  see 
you  gentlemen,  and  you  told  me  that  you  and 
I  would  part  right  then.  I  don't  think  his 
honor  could  take  a  right  from  me  authorized 
by  the  statutes  of  North  Carolina  which  en- 
courages compromises.  I  offered  your  client 
the  amount  you  had  made  to  me  over  there 
as  we  got  on  the  train  at  Toecane.  I  don't 
want  to  go  into  these  things.  I  want  to  state 
in  regard  to  the  professional  ethics — I  don't 
want  to  go  into  this  thing.  You  know  what 
has  actuated  me  in  this  cause,  and  as  a  mat- 
ter of  fact  I  hold  the  signed  statement  that 
this  man  Forney  gave  to  me,  and  that  his 
attorneys  wanted  to  hold  up  the  amount; 
that  they  would  not  ratify  the  statement 
over  there.  I  don't  know  but  that  I  told 
your  client  that  he  had  an  improvident  con- 
tract— I  may  have  stated  the  amount  I  of- 
fered you  is  ample.  He  wanted  to  take  it, 
but  by  reason  of  having  to  pay  you  men  he 
said  he  was  held  by  your  contract.  I  want- 
ed to  pay  that  negro  all  that  was  right,  but 
I  don't  think  I  violated  the  ethics  when  I  at-* 
tempted  to  settle  it  with  him.    I  think  I  of- 
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fered  him  and  Us  lawyers  what  Is  fair.  I 
think  I  was  justified  In  going  to  him.  I  re^ 
fer  to  what  I  offered  you  down  at  the  coal 
station."  The  defendant  objected  to  the 
foregoing  evidence  in  regard  to  the  attempt 
to  compromise  the  case.  Objection  overruled. 
E^[ception  taken,  the  court  stating:  "This 
evidence  is  offered  as  having  bearing  on  the 
weight  the  jury  will  give  the  testimony  of 
the  witness,  and  for  no  other  purpose,  and 
the  jury  is  not  to  consider  it  in  any  other 
way." 

At  the  conclusion  of  all  the  evidence,  the 
defendant  moved  for  judgment  of  nonsuit, 
which  was  denied,  and  the  defendant  ex- 
cepted. There  are  also  several  exceptions 
taken  to  the  rulings  upon  the  question  wheth- 
er Ruflin  was  an  independent  contractor. 

Verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

Jas.  J.  MV:LaughIin,  of  Marion,  and  J.  Bis 
Ray.  of  Burnsville,  for  appellant  Hudgins 
&  Watson,  of  Marion,  John  C.  McBee,  of 
Bakersville,  and  Pless  &  Winborne,  of  Ma- 
rion, for  appellee. 

ALLEN,  J.  [1, 2]  The  guardian  was  en- 
tered upon  the  record  as  a  party  upon  the 
motion  of  the  defendant,  and  it  cannot  well 
say  that  it  was  taken  by  surprise,  nor  does 
it  claim  that  it  was  not  ready  for  trial,  or 
nrge  any  reason  for  the  continuance  except 
as  a  matter  of  legal  right  upon  a  new  party 
being  made.  If  new  parties  are  made  or 
amendments  allowed  which  change  the  issues, 
and  a  party  is  not  prepared  with  his  evidence 
to  meet  the  changed  conditions,  he  is  en- 
titled to  a  continuance  es  a  matter  of  right 
(Dobson  ▼.  Railroad,  129  N.  a  291,  40  S.  E. 
42\  but  ordinarily  the  ruling  of  the  judge 
npon  a  motion  for  continuance  is  a  matter  of 
discretion  and  not  reviewable,  and  in  this 
case  it  appears  that  there  was  no  change  in 
the  pleadings  or  issues,  and  no  suggestion 
that  it  would  be  more  prejudicial  to  the  de- 
fendant to  try  at  that  time  than  at  any  other. 

[3]  We  are  also  of  opinion  there  was  no 
change  of  parties  in  a  legal  sense  by  marking 
the  name  of  the  guardian  on  the  record. 

It  wa^  said  in  Tate  v.  Mott,  96  N.  0.  23, 
2  S,  E.  177;  "Generally,  an  infant  can  main- 
tain an  action  if  he  has  a  just  cause  of  ac- 
tion, just  as  an  adult  may  do,  the  only  differ- 
ence being  in  the  mode  of  conducting  it.  His 
action  must  be  brought  and  prosecuted  in 
his  own  name,  and  it  Is  in  all  respects  his, 
Just  as  if  he  were  of  full  age;  but  it  must 
be  managed  and  prosecuted,  not  by  himself, 
bnt  by  his  guardian  or  next  friend,  under  the 
supervision  and  control  of  the  court.  This 
is  necessary  because  of  his  presumed  lack  of 
discretion  and  want  of  capacity  to  under- 
stand and  manage  his  own  affairs,  his  inabil- 
ity to  bind  himself  and  to  become  liable  for 
costa  •  •  ♦  The  guardian  or  next  friend 
is  not  in  a  legal  sense  a  party  to  the  action, 
80  S.E.— 12 


although  his  name  appears  In  the  record,** 
and  this  has  been  approved  several  times. 

[4]  The  minutes  of  the  meetings  of  the 
stockholders  and  directors  of  the  defendant 
were  properly  admitted  in  evidence.  They 
were  produced  by  the  defendant  pursuant  to 
notice,  and  this  Is  at  least  sufficient  evidence 
of  genuineness  to  justify  their  admission,  and 
the  defendant  does  not  say  now  they  are  not 
the  minutes.  These  minutes  not  only  furnish 
evidence  that  Ruffin  Tvas  not  an  independent 
contractor,  but  they  go  far  to  establish  that 
he  substantially  owned  the  defendant  com- 
pany, and,  as  testified  to  by  the  president  of 
the  company,  that  he  was  in  a  position  to 
change  the  contract  under  which  it  was 
claimed  he  was  working,  at  will,  as  he  owned 
a  majority  of  the  stock. 

[5]  If,  however,  the  evidence  was  incom- 
petent, it  would  be  no  ground  for  a  new  trial, 
because  the  doctrine  is  well  established  and 
is  applicable  here  that  the  work  at  which  the 
plaintiff  was  engaged  is  so  intrinsically  dan- 
gerous that  protection  from  liability  will  not 
be  afforded  by  an  Independent  contract ;  and 
this  also  disposes  of  the  various  exceptions  to 
the  rulings  of  his  honor,  and  the  exceptions 
to  his  charge  on  the  question  of  independent 
contractor.  Arthur  v.  Henry,  157  N.  C.  402, 
73  S.  E.  206. 

[6]  The  position  of  the  defendant  is  un- 
doubtedly true  that  compromises  are  favored, 
and  that  usually  evidence  of  what  has  been 
said  or  done  in  an  attempt  to  settle  is  not 
competent,  but  in  this  case  it  was  not  offered 
as  an  admission  of  liability,  nor  to  attack  the 
general  character  of  the  witness,  but  to  show 
that,  although  his  motives  might  be  com- 
mendable to  protect  a  railroad  which  had 
been  recently  organized,  and  which  he  be- 
lieved meant  much  for  the  development  of  his 
section,  which  had  theretofore  had  no  rail- 
road facilities,  he  was  unduly  zealous,  and 
had  gone  so  far  as  to  approach  the  client  for 
the  purpose  of  compromising,  after  agreeing 
at  a  prior  term  of  court  that  this  would  not 
be  done.  For  this  purpose  the  evidence  was 
competent,  as  bearing  on  the  bias  of  the  wit- 
ness, who  had  testified  to  important  and  ma- 
terial facts  in  behalf  of  the  defendant,  and 
his  honor  properly  restricted  the  evidence  at 
the  time  it  was  Introduced  and  again  In  his 
charge. 

[7]  The  motion  for  judgment  of  nonsuit 
ought  not  to  have  been  allowed. 

The  evidence  is  stronger  in  behalf  of  the 
plaintiff  than  in  Harris  v.  Quarry  Co.,  137  N. 
C.  204,  49  S.  E.  95,  because  in  this  case  there 
is  evidence  that  the  plaintiff  was  pursuing  a 
method  which  was  safe,  when  he  was  di- 
rected by  the  party  in  charge  for  the  defend- 
ant to  adopt  another  and  more  dangerous 
method,  which  caused  his  Injury.  The  au- 
thorities sustaining  this  proposition  are 
collected  in  Lynch  v.  Railroad,  80  S.  E.  173, 
at  this  term. 

We  have  examined  all  of  the  exceptions, 
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indadlng  those  not  assigned  as  erroris,  In 
accordance  with  the  rules  of  court,  and  find 
no  error. 
No  error. 


(164  N.  C.  272) 


COOK  T.  OOOK. 


(Supreme  Court  of  North  Carolina.     Dee.  8, 

1913.) 

1.  Constitutional  Law    (§   TO*)— Remedy— 

CofNSUITUTIONAL    AND     STATUTORY     PUCOVI- 
SIONS. 

Subject  to  the  restriction  of  Const,  art  2, 
I  10,  that  it  may  not  grant  a  divorce  nor  se- 
cure alimony  in  any  individual  case,  the  ques- 
tion of  divorce  is  a  matter  excluaiveiy  of  legis- 
lative cognizance. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §9  129-132,  137 ;  Dec.  Dig. 
§  70.*] 

2.  DivoBCE     (J     86*)  — Gbounds— "Separa- 
tion.*' 

Under  Laws  1907,  c.  89,  as  amended  by 
Laws  1913f  c.  165,  providing  that  where  hus- 
band and  wife  shall  have  lived  apart  for  ten  suc- 
cessive years,  and  no  children  born  of  the  mar- 
riage are  living,  there  shall  be  cause  for  absolute 
divorce,  if  the  plaintiff  has  lived  in  the  state  for 
ten  years,  an^  kind  of  separation  bv  which  the 
marital  association  is  severed  and  which  may  be 
the  subject  of  further  judicial  investigation  is  in- 
cluded, irrespective  of  any  blame  which  may  at- 
tach to  one  party  or  the  other,  and  the  time 
covered  by  a  decree  of  divorce  from  bed  and 
board  is  not  excluded  from  the  statutory  period, 
nor  is  the  separation  limited  to  a  separation  by 
mutual  consent  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §  135 ;  Dec.  Dig.  S  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6418.] 

3.  DivoBOE    (I     172*)— Conclusiveness     of 
Judgment— Divorce  from  Bed  and  Board. 

In  an  action  under  Laws  1907,  c.  89,  as 
amended  by  Laws  1913,  c.  165,  making  a  sepa- 
ration of  husband  and  wife  for  ten  successive 
years  a  ground  for  absolute  divorce  but  not  in- 
dicating that  the  time  covered  bv  a  decree  of 
divQrce  from  bed  and  board  shall  be  excluded 
from  the  statutory  period,  proceedings  and  judg- 
ment in  the  superior  court  awarding  defendant 
a  divorce  from  bed  and  board  on  the  ground  of 
plaintifiTs  wrongful  abandonment  were  not  res 
adjudicata  as  against  the  husband's  right  to  an 
absolute  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  559-«61;  Dec.  Dig.  {  172.*] 

4.  Divorce    (J    I*)— Nature    of    Remedy- 
Status. 

Proceedings  for  divorce  deal  with  and  are 
designed  to  affect  the  status  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  1;   Dec  Dig.  {  I.*] 

5.  Divorce  (§  172*)— Grounds— Separation. 

The  limitation  that  an  absolute  divorce  on 
the  ground  of  separation  can  only  be  obtain- 
ed on  facts  subsequent  to  a  decree  of  divorce 
from  bed  and  board  only  prevails  when  the 
facts  prior  thereto  have  a  legal  bearing  on 
the  issue  of  absolute  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent- Dig.  t§  559-661;  Dec.  Dig.  {  172.*] 

6.  Divorce  (§  36*)— Grounds— Separation. 

The  contention  that  a  husband  who  has 
wrongfully  abandoned  his  wife  'should  not  be 
allowed  to  take  advantage  of  conditions  brought 
about  by  his  own  misconduct  is  without  force 
in  the  husband's  action  for  an  absolute  divorce 


under  Laws  1907,  c  89,  as  amended  by  Laws 
1913,  c.  165,  makina  a  separation  for  ten  succes- 
sive years  a  grouna  for  absolute  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  1 135 ;  Dec.  Dig.  |  36.*] 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Alamance 
County;  Peebles,  Judge. 

Action  for  divorce  by  John  M.  Cook  against 
M.  Irene  Cook.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Civil  action  for  divorce,  tried  before  his 
honor  R.  B.  Peebles,  Judge,  and  a  Jury,  at 
May  term,  1913,  of  the  superior  court  of 
Alamance  county.  The  action  was  to  obtain  a 
divorce  a  vinculo  under  section  1561,  subsec. 
5,  of  Peirs  Revisal«  by  reason  of  separation 
of  husband  and  wife  existent  for  ten  succes- 
sive years,  etc.  The  suit  was  originally  in- 
stituted in  Alamance  county  by  summons 
dated  in  1910  and  served,  returnable  to  No- 
vember term,  1910,  of  said  court,  and  com- 
plaint thereon  was  duly  filed.  Pending  such 
suit,  the  present  defendant  instituted  her  ac- 
tion for  a  divorce  from  bed  and  board  by 
reason  of  wrongful  abandonment  on  the  part 
of  plaintiff.  That  suit  was  commenced  by 
summons  duly  served  and  returnable  to  Sep- 
tember term,  1911,  of  the  superior  court  of 
Wake  county.  At  said  term  the  defendant 
therein,  the  present  plaintiff,  appeared  and 
pleaded  in  abatement  the  pendency  of  the 
proceedings  in  Alamance  and  further  an- 
swered, denying  the  abandonment,  etc.  The 
court  below  held  that  the  answer  over  had 
the  effect  of  destroying  the  plea  in  abate- 
ment, and  on  issue  Joined  there  was  verdict 
and  Judgment  for  divorce  from  bed  and 
board  in  favor  of  the  plaintiff  therein.  On 
appeal,  while  disapproving  the  position  that 
an  answer  over  necessarily  destroyed  the 
plea  in  abatement,  the  Judgment  on  the  ver- 
dict was  affirmed  for  reasons  stated  In  the 
opinion.  See  Cook  v.  Cook,  159  N.  C.  46,  74 
S.  E.  639,  40  L.  R.  A.  (N.  S.)  83.  The  Judg- 
ment on  that  appeal  having  been  certified 
down,  the  plaintiff  suffered  a  Judgment  of 
nonsuit  in  the  original  action  in  Alamance 
court  and  instituted  present  suit  by  summon.s 
served  and  returnable  to  superior  court  of 
said  county  at  April  term,  1913;  and  com- 
plaint having  again  been  duly  filed  for  di- 
vorce a  vinculo  under  section  1561,  Revisal, 
subsec.  5,  the  defendant  appeared  and  among 
other  things  pleaded  the  proceedings  and  Judg- 
ment of  divorce  from  bed  and  board  obtained 
in  superior  court  of  Wake  county  in  bar  of 
plaintiff's  suit.  A  transcript  of  the  proceed- 
ings and  Judgment  in  the  Wake  court  having 
been  put  in  evidence  and  admitted  by  plain- 
tiff in  open  court  to  be  a  true  copy,  his  honor 
intimated  *'that  he  would  charge  the  Jury 
that  the  plea  of  res  adjudicata  as  set  up  in 
the  answer  was  a  finality  of  the  action  and 
precluded  the  plaintiff  from  jt>ringing  or 
maintaining   the  present  suit"     Thereupon 
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the  plaintiff  baTlng  duly  ^cepted,  submitted 
to  a  nonsalt,  and  appealed. 

Long  &  Long,  of  Graham,  B.  S.  W.  Damer- 
on  and  W.  H.  Carroll,  both  of  Borlington, 
and  Parker  &  Parker,  of  Graham,  for  ap- 
pellant B.  N.  Slmms,  of  Raleigh,  and 
Brooks,  Sapp  &  Hall,  of  Greensboro,  for  ap- 
pellea 

HOKE,  J.  (after  stating  the  facts  as 
abOYe).  [1-4]  Subject  to  the  constitutional 
restriction  that  'It  may  not  grant  a  divorce 
nor  secure  alimony  In  any  individual  case" 
(Const  art  2,  {  10),  the  question  of  divorce 
is  a  matter  exclusively  of  legislative  cog- 
nizance, and  In  the  exercise  of  its  powers 
orer  the  subject  the  General  Assembly  of 
1907  (chapter  80)  added  a  new  cause  for  ab- 
solute divorce  as  follows:  *lf  there  lihall 
liave  been  a  seiMiration  of  husband  and  wife, 
and  they  shall  have  lived  separate  and  apart 
for  ten  successive  years,  and  they  shall  have 
resided  in  this  state  for  that  period,  and  no 
children  shall  have  been  bom  of  the  mar- 
riage." By  chapter  166,  Laws  1913,  this  sec- 
tion was  amended  by  "striking  out  all  after 
tbe  word  'years'  in  line  six  [line  2  of  Pell's 
Revlsal,  |  1561,  subsea  6]  and  Inserting 
'and  the  plaintiff  in  the  suit  for  divorce  shall 
have  resided  in  this  state  for  that  period  and 
no  children  be  bom  of  the  marriage  and  liv- 
ing.'" This  statute,  express  in  terms  and 
plain  of  meaning,  is  broad  enough  to  include, 
and  clearly  does  Include,  any  kind  of  separa- 
tion by  which  the  marital  association  is 
severed  and  which  may  be  made  the  subject 
of  further  Judicial  Investigation.  There  is 
nothing  in  the  law  to  indicate  that  the  right 
conferred  is  dependent  on  the  blame  which 
may  attach  to  the  one  party  or  the  other  nor 
that  the  time  which  may  be  covered  by  a 
Judicial  decree  of  divorce  from  bed  and 
board  shall  be  excluded  from  the  statutory 
period,  nor  which  permits  the  interpretation 
chiefly  insisted  upon  by  defendant  that  the 
statute  only  applies  when  there  has  been  a 
separation  by  mutual  consent  of  the  parties. 
Bat  in  the  language  of  the  statute  this  cause 
for  dlTorce  shall  prevail  whenever:  "(1) 
There  has  been  a  separation  of  husband  and 
wife.  (2)  When  they  have  lived  apart  for 
ten  successive  years.  (3)  When  the  plaintiff 
sliall  have  resided  in  this  state  for  that  peri- 
od. (4)  No  children  be  bom  of  the  marriage 
and  living.**  And,  the  Legislature  having  thus 
formally  and  clearly  expressed  its  will,  the 
court  is  not  at  liber^  to  interpolate  or  super- 
impose conditions  and  limitations  which  the 
statute  itself  does  not  contain. 

This  being  the  correct  construction  of  the 
law,  we  are  of  opinion  that  the  proceedings 
and  judgment  in  the  superior  court  of  Wake 
county  offered  in  eyidence  by  the  present  de- 
fendant and  in  wtiich  she  was  awarded  a 
divorce  from  bed  and  board  on  the  ground  of 
wrongful  abandonment  on  the  part  of  plain- 
tiff,  ber  husband,  cannot  be  allowed  to  affect 


the  course  or  results  of  the  present  trial. 
Not  the  decree,  for  it  does  not  profess  to 
sever  the  marital  tie ;  that  was  not  the  ques- 
tion then  presented;  and  on  that  record  the 
court  had  no  Jurisdiction  to  award  it  Not 
the  yerdlct  on  which  the  decree  was  based, 
for  the  fact  df  abandonment  being,  as  we 
have  seen,  irrelevant  to  the  present  iksue,  the 
Judicial  ascertainment  of  such  fact  would 
lend  it  no  significance.  As  heretofore  Indi- 
cated, it  was  chiefly  urged  for  the  defendant 
that  the  statute  under  which  present  proceed- 
ings are  instituted  only  applies  when  tlie 
separation  has  been  by  mutual  consent  of 
parties,  citing  certain  decisions  from  the 
Wisconsin  courts  (Thompson  v.  Thompson,  53 
Wis.  163,  10  N.  W.  166;  Cole  v.  CJole,  27  Wla 
531)  and  the  deflnition  of  the  word  "separa- 
tion" appearing  in  Black's  Law  Dictionary, 
etc.  From  a  pemsal  of  the  Wisconsin  deci- 
sians,  it  appears  that  the  statute  of  that 
state  contained  express  provision  that  the 
separation  must  be  by  mutual  consent;  and, 
while  the  term  "separation"  has  obtained  the 
restricted  meaning  of  a  roluntary  separation 
from  being  frequently  so  used  in  Judicial 
proceedings.  In  its  more  usual  sense  it  ex- 
tends to  and  includes  any  kind  of  separation 
by  which  the  marital  association  is  severed, 
"the  living  asunder  of  man  and  wife."  25 
A.  &  E.  Enc.  Law,  p,  432,  citing  Wharton  and 
Jackson,  Law  Dictionary.  "If  there  shall 
have  been  a  separation  of  husband  and  wife" 
is  the  language  of  the  statute,  and  it  clearly 
contemplates  the  primary  and  broader  ac- 
ceptation of  the  term. 

Again  it  was  contended  that  a  proceeding 
for  divorce  deals  with  and  is  designed  to 
affect  the  status  of  the  parties,  and  that  the 
Judgment  in  Wake  has  established  this  sta- 
tus to  be  a  legal  separation  from  bed  and 
board  and  not  otherwise,  and  further  that 
the  time  of  such  separation  under  and  by 
virtue  of  that  decree  may  not  be  properly 
counted  as  part  of  the  statutory  period.  The 
premise  here  is  undoubtedly  sound.  Divorce 
proceedings  concern  chiefly  the  status  of  the 
parties,  but  this  action  in  Wake  county  did 
not  deal,  and  the  court  acquired  no  Jurisdic- 
tion to  deal,  with  the  marriage  tie.  The 
decree  only  established  a  legal  separation  of 
the  parties  for  the  time,  and  it  is  very  gener- 
ally held  that  such  a  decree  does  not  bar  the 
right  to  an  absolute  divorce  when  the  statu- 
tory conditions  for  such  a  divorce  are  prop- 
erly established.  Evans  v.  Evans,  43  Minn. 
31,  44  N.  W.  524,  7  L.  R.  A.  448;  Edgerly  v. 
Edgerly,  112  Mass.  53;  Green  y.  Green,  L.  R. 
Courts  Pro.  Dlv.  p.  121;  Mason  v.  Mason, 
L.  R.  Pro.  Div.  p.  121. 

[6]  True  in  some  of  these  cases  it  Is  held 
that  such  divorce  can  only  be  obtained  on 
facts  subsequent  to  the  former  decree,  and 
that  as  to  all  former  facts  the  parties  are 
concluded.  But  this  limitation  should  only 
prevail  when  such  former  facts  have  legal 
bearing  on  the  second  Inquiry  and  does  not 
affect  the  case  presented  here»  where,  as  we 
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have  seen,  neither  the  decree  itself  nor  the 
fact  on  which  it  is  predicated  is  relevant 
to  the  issue.  It  is  suggested  in  this  connec- 
tion that  decrees  for  absolute  divorce  in  a 
proceeding  of  this  character  will  likely  and 
at  times  necessarily  bring  about  perplexing 
conflicts  with  the  terms  and  conditions  im- 
posed by  former  decrees  of  divorce  from  bed 
and  board,  and  more  particularly  in  refer- 
ence to  allowances  for  alimony  and  certain 
proprietary  rights  still  existent  in  cases  of 
such  decrees.  We  do  not  now  see  that  any 
such  conflicts  will  necessarily  arise,  but,  if 
they  do,  the  relief  sought  and  the  changes 
required  in  the  law  may  not  be  made  here. 
And  so,  as  to  the  time  covered  by  these  de- 
crees, the  law,  as  we  have  seen,  makes  no 
such  exception,  and  the  courts  are  not  at 
liberty  to  add  to  the  statute  what  the  Leg- 
islature has  not  seen  fit  to  provide. 

[6]  And  the  same  answer  may  be  made  to 
another  position  submitted  for  defendant, 
that  the  plaintiff  wrongfully  abandoned  de- 
fendant and  should  not  be  allowed  to  take 
advantage  of  conditions  brought  about  by  his 
own  misconduct  This  general  principle  has 
been  recognized  in  some  of  our  former  deci- 
sions; but  in  the  recent  case  of  Ellett  v. 
Ellett,  157  N.  C.  161,  72  S.  B.  861,  39  L.  B.  A. 
(N.  S.)  1135,  Ann.  Cas.  1913B,  1215,  it  was 
held  to  be  unsound  where,  as  in  the  present 
case,  the  Legislature  has  conferred  the  right 
of  absolute  divorce  on  the  existence  of  cer- 
tain speciflc  facts  or  conditions  and  it  ap- 
pears from  the  provisions  of  the  law  that  the 
incipient  blame  of  the  one  party  or  the  other 
is  not  to  affect  the  question.  The  public 
policy  which  finds  expression  in  this  statute 
rests  on  the  assumption  that  It  is  not  well 
for  persons  in  these  circumstances  to  be  ab- 
solutely deprived  of  all  right  to  marry 
again;  and,  where  it  has  been  sufficiently 
demonstrated  by  a  ten  years'  separation  that 
a  reconciliation  will  not  occur  and  there  are 
no  living  children  to  be  affected,  the  law- 
makers have  deemed  It  expedient  and  right 
to  establish  this  as  a  cause  for  absolute  di- 
vorce. They  have  not  seen  fit  to  make  any 
exception  in  favor  of  the  injured  party  nor 
to  exclude  the  time  covered  by  decree  for  a 
limited  divorce;  and,  this  being  true,  we 
must  administer  the  law  as  we  find  it,  and, 
if  it  proves  to  be  unwise  in  policy  or  un- 
desirable in  results,  it  must  be  changed  by 
the  legislative  department  which  is  given  full 
and  exclusive  cognizance  of  the  subject 

Reversed. 

BROWN,  J.  (concurring).  I  concur  fully 
in  the  opinion  of  the  court  by  Justice  Hoke. 
It  clearly  demonstrates  that  under  the  act  of 
1907,  as  amended,  the  fact  of  separation  for 
ten  successive  years,  the  residence  of  the 
plaintiff  within  this  state  for  that  period, 
and  that  there  are  no  living  children  of  the 
marriage  are  all  the  facts  required  to  be  al- 
leged or  proved  to  support  a  decree  for  di- 
vorce a  vinculo. 


It  is  contended  that  the  plaintiff  must  al- 
lege and  prove  that  the  plaintiff  is  the  in- 
jured party.  There  are  no  such  words  in  the 
act,  although  they  are  and  have  been  in  the 
R^vlsal  long  prior  to  the  act  of  1907.  I  thinki 
those  words  plainly  apply  only  to  those 
causes  of  action  which  grow  out  of  the  per- 
soiIiEa  misconduct  of  the  parties.  They  would 
be  out  of  place  in  the  act  of  1907  and  are 
entirely  inconsistent  with  its  spirit  and  pur- 
pose. That  act  does  not  create  a  cause  for 
divorce,  so  to  speak,  but  only  a  ground  for 
the  annulment  of  the  marriage  tie.  As  the 
opinion  of  the  court  points  out,  this  act 
differs  in  its  language  from  other  somewhat 
similar  statutes  in  that  It  uses  the  past 
tense,  "And  they  shall  have  lived  apart  for 
ten  successive  yeara"  It  is  impossible  to 
conceive  that  after  the  expiration  of  so  long 
a  period  the  Legislature  intended  that  the 
married  life  of  the  parties  should  be  opened 
up  and  the  dead  skeleton  of  an  unhappy  past 
be  resurrected  and  displayed  in  all  its  na- 
kedness to  the  public  gaze.  Gui  bono?  The 
parties  have  been  separated  so  long  that  rec- 
ondiiation  is  hopeless,  and  there  are  no 
children  to  be  concerned.  Why  expose  their 
unhappy  past?  There  may  have  been  no  dis- 
graceful wrong  upon  the  part  of  either,  only 
irreconcilable  differences. 

It  is  plain  to  me  that  the  object  of  the  act 
is.  to  annul  the  marriage  tie  and  to  give  such 
unfortunate  persons  an  opportunity  to  marry 
again  and  perchance  to  make  a  happy  and 
congenial  union,  as  such  relation  leads  to 
virtue  and  unselfishness  and  makes  better 
and  more  useful  citizens.  After  ten  long 
years  of  separation,  why  inquire  into  whose 
fault  it  was?  Why  dig  up  from  their  graves 
the  buried  memories  of  broken  lives?  It  is 
better  to  let  the  dead  past  bury  its  dead  and 
not  disturb  the  remains.  Such  was  evidently 
the  wise  and  humane  purpose  of  the  Legis- 
lature. 

WALKER,  J.  (dissenting).  It  Is  always  a 
matter  for  regret  when  I  am  called  upon, 
even  by  my  sense  of  duty  and  a  strong  de- 
sire that  Justice  may  always  prevail,  to  differ 
with  my  Brethren.  This  is  a  very  im- 
portant question,  and  the  result  which  has 
been  reached  by  the  majority,  if  in  accord- 
ance with  the  law  and  compelled  by  its  edict, 
as  supposed,  is  not  in  harmony  with  right 
and  equity.  I  think  the  opinion  of  the  court 
is  erroneous  in  several  respecte:  (1)  The 
Legislature,  as  I  will  presently  show  and  try 
to  demonstrate,  expressly  provided  that  a 
suit  of  this  kind  can  be  brought  only  by  the 
party  injured.  (2)  If  this  were  not  so,  the 
amendment  of  1907  should  be  confined  strict- 
ly to  separation  of  husband  and  wife  and  not 
extended  to  those  who  have  been  previously 
divorced.  <3)  The  time  elapsing  since  the 
Wake  decree  of  divorce  from  bed  and  board 
should  not  be  counted,  in  which  event  ten 
years  had  not  expired  at  the  commencement 
of  this  acUon. 
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First  The  act  of  1907,  being  chapter  89, 
amends,  and  purports  on  its  face  to  amend, 
section  1561  of  the  Reylsal,  and  Judge  Pell, 
in  his  annotated  edition,  has  given  this 
enactment  Its  proper  place  In  that  section. 
Pell's  Rev.  |  1561,  subsec.  5.  Section  1561, 
in  its  first  paragraph,  and  before  enumerat- 
ing the  causes  for  divorce  a  vinculo,  each 
being  placed  separately  in  the  five  succeeding 
snbdivlsions,  provides  as  follows :  "Marriage 
may  be  dissolved  and  the  parties  thereto  di- 
Toroed  from  the  bond  of  matrimony  on  ap- 
plication of  the  party  injured,  made  as  by 
law  provided,  in  the  following  cases :"  Among 
the  "following  cases"  occurs  the  cause  for 
divorce  given  by  the  act  of  1907;  it  being 
in  the  fifth  subsection.  So  that  if  interpret^ 
ed  according  to  its  setting  in  that  section, 
and  controlled  and  qualified  by  what  pre- 
cedes, and  is  applicable  to  all  the  causes 
alike,  the  provision  of  the  act  of  1907  is 
subject  to  the  restriction  contained  in  the 
first  clause  of  the  section,  which  requires 
that  the  application  for  the  dissolution  of 
the  marriage  and  the  divorce  of  the  parties 
shall  be  made  only  by  "the  party  injured.*' 
The  act  of  1907  provides  that  "Revisal,  { 
1561,  be  amended  by  adding  thereto  the  fol- 
lowing"; and  then  comes  the  new  enactment 
as  to  ten  years'  separation.  The  law  in  re- 
gard to  such  an  amendment  and  the  future 
construction  of  the  section  thus  amended  has 
been  conclusively  settled  by  the  highest  au- 
thority. Cyc  voL  36,  p.  1165,  says  that  an 
amended  act  is  to  be  construed  "as  if  the 
original  statute  had  been  repealed,  and  a  new 
and  independent  act,  in  the  amended  form, 
had  been  adopted  in  its  stead;  or,  as  fre- 
quently stated  by  the  courts,  so  far  as  re- 
gards any  action  after  the  adoption  of  the 
amendment,  it  is  the  same  as  if  the  statute 
had  been  originally  enacted  In  its  amended 
fonn." 

We  find  this  familiar  doctrine  stated  ex- 
plicitly and  concisely  in  Black's  Inter,  of 
Laws,  p.  356  et  seq.,  U  130,  132.  He  says: 
''(1)  An  original  act  and  an  amendment  to  it 
should  be  read  and  construed  as  one  act 
(2)  An  amended  statute  ii^  to  be  construed  as 
if  it  had  read  from  the  beginning  as  it  does 
with  the  amendments  added  to  it  or  incor- 
porated in  it  (3)  An  amendatory  statute  is 
to  be  confined,  in  its  scope  and  operation,  to 
the  limits  of  the  act  to  which  it  is  an  amend- 
ment, unless  the  intention  of  the  Legislature 
to  give  it  a  wider  field  of  operation  is  man- 
ifest" And  again:  (4)  "In  the  construction 
of  a  statute,  in  order  to  determine  the  true 
intention  of  the  Legislature,  the  particular 
clauses  and  phrases  should  not  be  studied  as 
detached  and  isolated  expressions,  but  the 
whole  and  every  part  of  the  statute  must  be 
considered  in  fixing  the  meaning  of  any  of 
its  parta"  Page  166,  §  74.  There  are  many 
cases  sustaining  the  validity  and  universality 
of  these  rules  of  interpretation.  Dimpfel  v. 
Beam,  41  Colo.  25,  91  Paa  U07;    McGuire 


V.  Railroad  Ck>.,  181  Iowa,  340, 108  N.  W.  902, 
88  L^  R.  A.  (N.  8.)  706;  People  v.  Railroad 
Ck>.,  145  Biich.  140,  108  N.  W.  772;  Kamerlck 
V.  Gastleman,  21  Mo.  App.  587;  Campbell  v. 
Youngson,  80  Neb.  822,  114  N.  W.  415;  Cor- 
tesy  V.  Territory,  7  N.  M.  89,  32  Pac.  504; 
McKlbben  v.  Lester,  9  Ohio  St  627;  Hol- 
brook  V.  Nichol,  36  111.  161 ;  State  v.  Express 
Co.,  171  Ind.  138,  85  N.  E.  337,  966,  19  L.  R. 
A.  (N.  S.)  93;  Epperson  v.  Insurance  Co.,  90 
Mo.  App.  432;  Farrell  v.  State,  54  N.  J.  Law, 
421,  24  Atl.  725.  Some  of  these  decisions 
have  applied  the  principle  concretely  to  cases 
Just  like  this  one.  "As  to  subsequent  events, 
an  amendment  to  a  statute  is  considered  as 
a  part  of  the  original  act"  State  v.  Express 
Co.,  supra.  An  amendment  of  a  statute  oper- 
ates precisely  as  though  the  subjectrmatter 
of  the  amendment  had  been  originally  em- 
bodied in  the  statute  amended,  as  regards 
any  action  had  after  its  adoption.  Holbrook 
V.  Nichol,  supra.  "A  statute  which  is  amend- 
ed is  thereafter,  and  as  to  all  acts  subse- 
quently done,  to  be  construed  as  if  the 
amendment  had  always  been  there ;  and  the 
amendment  itself  so  thoroughly  becomes  a 
part  of  the  original  statute  that  it  must  be 
construed,  in  view  of  the  original  statute,  as 
it  stands  after  the  amendments  are  intro- 
duced." Farrell  v.  State,  supra.  "An  amend- 
ment to  a  statute  will  generally  be  consider- 
ed as  a  part  of  the  original  act  and  the  en- 
tire act  as  amended  be  given  the  construction 
which  would  be  given  it  if  the  amendment 
were  a  part  of  the  original  act"  People  v. 
Railroad  Co.,  supra.  The  case  of  McKibben 
V.  Lester,  supra,  holds  that,  where  there  \n 
an  amendment  of  an  &tt  having  originally  a 
clause  of  restriction  or  limitation,  the  matter 
introduced  into  it  by  the  amendment  is,  of 
course,  subject  to  the  same  restriction  or 
qualification  as  the  other  parts  of  the  act 

The  clear  result  from  these  authorities  is 
that  the  fifth  clause,  as  shown  in  Pell's  Re- 
visal, §  1561,  it  being  the  act  of  1907,  is  sub- 
ject to  the  qualification  which  pervades  the 
entire  section,  namely,  that  the  action  for  di- 
vorce a  vinculo  must  be  brought  by  the  in- 
jured party;  and  this  is  in  consonance  with 
right  and  Justice.  The  Legislature  had  no 
idea  of  changing  the  rule  heretofore  settled 
by  this  court  (Tew  v.  Tew,  80  N.  C.  316,  30 
Am.  Rep.  84;  Moss  v.  Moss,  24  N.  C.  55; 
Setzer  v.  Setzer,  128  N.  C.  170,  38  S.  E.  731, 
83  Am.  St  Rep.  666)  and  give  an  action,  to 
the  one  who  may  have  been  flagrantly  in 
fault;  and  therefore  it  did  not  pass  a  sepa- 
rate and  independent  act  allowing  a  divorce 
after  ten  years  of  separation  (if  even  that 
would  have  changed  the  result)  but  adopted 
it  as  an  amendment  to  the  original  statute, 
so  that  it  would  be  subject  to  its  beneficent 
restriction  and  work  no  wrong  or  oppression 
to  the  faithful  and  blameless  spouse.  But 
if  there  could  be  any  doubt  as  to  the  correct 
meaning  of  the  act,  we  are  admonished  by 
other  rules  of  statutory*  interpretation,  that 
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the  law  should  be  so  constraed  as  to  prevent 
"absurd  or  unjust  consequences."  With  re- 
gard to  a  doubtful  or  ambiguous  statute,  the 
presumption  should  always  be  indulged  that 
the  legislative  intention  was  to  enact  "a 
valid,  sensible,  and  Just  law,  and  one  which 
should  change  the  prior  law  no  further  than 
may  be  necessary  to  effectuate  the  spedilc 
purpose  of  the  act  in  question,  and  the  con- 
struction should  be  in  harmony  with  this 
assumption."  Black,  Int  of  Liaws,  §§  41,  46, 
47.  There  is  also  a  presumption  against  an 
Intention  to  cause  a  private  hardship  (section 
47),  or  to  enact  contrary  to  a  sound  public 
policy  and  the  interests  of  public  morality, 
or  to  make  any  changes  in  the  present  law, 
except  only  to  the  extent  specified  in  the 
amendment  (sections  47,  50,  52).  There  is 
also  a  presumption  that  the  Legislature  did 
not  intend  that  the  law  should  be  incon* 
sistent  or  discriminatory,  but  that  it  should 
be  consistent  in  all  its  provisions,  and  that 
the  amendment  should  be  in  harmony  with 
the  pre-existing  body  of  the  law  (section  44). 
In  the  construction  of  the  statute,  as 
amended,  and  in  order  to  determine  the  real 
intention  of  the  Legislature  and  its  true 
meaning,  the  statute  should  be  construed  as 
a  whole;  each  part  being  given  its  proper 
function  and  its  bearing  upon  the  entire  act 
or  section,  if  such  it  be.  Black,  {  74.  In  ap- 
plying these  principles  to  the  facts  of  this 
case,  we  must  not  forget  that  the  provision 
of  1907  as  to  separation  is  not  an  independ- 
ent act,  to  be  construed  and  to  operate  as 
such,  but  it  is  an  amendment  to  section  1561 
of  the  Revlsal  and  is  so  expressly  declared 
to  be.  This  was  purposely  done,  so  that 
the  Just  rule  of  the  law,  giving  the  action 
to  the  party  injured,  might  prevail  in  this 
case  as  in  others  of  a  like  kind.  What  sound 
reason  for  restricting  the  right  of  action  for 
the  other  four  causes  to  the  injured  party 
that  does  not  equally  apply  to  the  fifth, 
which  is  created  by  the  act  of  1907?  None 
at  alL  It  makes  no  difference  what  the 
nature  of  the  offense  may  be  upon  which  the 
application  is  based;  the  cause  of  action 
should,  in  good  morals  and  in  simple  Justice, 
belong  oiily  to  the  party  who  has  been  wrong- 
ed. Applying  these  rules,  or  any  of  them, 
to  the  statute,  and  it  should  read  that  a 
marriage  may  be  dissolved  and  divorce  grant- 
ed in  the  following  five  cases,  provided  the 
"application  is  made  by  the  party  injured." 
This  is  what  the  Legislature  has  plainly 
said;  it  is  what  is  manifestly  meant;  and 
it  is  in  harmony  with  prior  decisions  of  this 
court  and  with  the  eternal  principle  of  right 
and  equity.  Unless  we  are  compelled  to  do 
so  by  inevitable  interpretation;  we  should 
not  give,  this  cause  of  action  to  one  who 
has  done  his  wife  so  grave  a  wrong,  of  which 
he  has  been  convicted  by  a  court  of  justice 
and  a  partial  divorce  granted  therefor.  The 
record  imports  verity,  and  it  finds  that  he 
'*imlawfully,  unjustly,  and  cruelly  abandoned 
h\M  wife,"  deserted  her  without  cause  and 


refused  to  support  her.  He  caused  the  sepa- 
ration himself  and  now  asks  that  it  be  made 
I)ermanent.  We  shrink  from  the  contempla- 
tion of  such  injustice,  even  if  Ma  case  is 
accidentally  good  in  law,  and  turn  instinc- 
tively to  inquire  if  such  it  can  be.  But  hap- 
pily, for  the  sake  of  offended  justice,  it  1b 
found  that  the  statute,  In  plain  terms,  as  1 
think,  bars  his  right  to  any  relief.  The  law 
is  still  strong  to  protect  this  woman  against 
his  iniquitous  pursuit  of  her,  taking  advan- 
tage of  his  own  wrong,  and  drives  him  back 
at  the  very  door  of  the  temple.  We  think  the 
meaning  and  intention  of  the  Legislature 
are  clearly  expressed  in  the  way  we  have  in- 
dicated ;  but  if  not,  and  the  act  is  ambiguous, 
the  court  should  resort  to  the  established 
rule  of  presumption  that  the  lawmaking 
body  never  intends  to  do  injustice  or  to 
make  unfair  discrimination  among  those 
equally  entitled  to  its  favorable  considera- 
tion, and  the  courts  should  adoj^t  that  con- 
struction which  will  avoid  any  such  result 
Black,  Inter,  of  Law,  p.  100,  {  46.  And  for 
this  purpose  it  has  recourse  to  the  original 
statute,  which  is  amended,  and  considers  the 
amendment  with  reference  to  its  general 
scope  and  purpose.     Black,  p.  356,  §  130. 

Second.  But  he  should  go  out  of  court  on 
another  ground.     The  lexicographers  define 
a  separation  as  a  cessation  of  cohabitation 
by  husband  and  wife  by  the  act  of  the  par- 
ties or  one  of  them  (Black's  Diet  p.  1080), 
and  not  by  the  act  of  the  law,  which  is  tech- 
nically and  legally  considered  as  a  divorce. 
Black,  at  page  382,  defines  divorce  as  "the 
legal  separation  of  man  and  wife,  effected, 
for  cause,  by  the  Judgment  of  a  court,  and 
either  totally  dissolving  the  marriage  rela- 
tion or  suspending  Its  effects  so  far  as  con- 
cerns the  cohabitation  of  the  parties."    And 
this  is  the  popular  notion.    Besides,  the  stat- 
ute Itself  makes  a  clear  distinction  between 
the  two,  divorce  and  separation.    Revlsal,  |$ 
2110,  2111,  2116.    "Words  found  in  the  orig- 
inal act  win  be  presumed  to  be  used  in  the 
same  sense  in  the  amendment"    36  Cyc  1165. 
The  two  are  really  placed  In  separate  chap- 
ters.    Certain  rights  are  incident  to  a   di- 
vorce which  do  not  pertain  to  a  voluntary 
separation    or   one   brought    about   by'  tlie 
wrongful  act  of  either  spouse.    If  "separa- 
tion*' includes  divorce  a  mensa  and  stands 
upon  the  same  footing,  it  is  a  strange  Incon- 
sistency that  the  statute  allows  the  complaint 
in  a  divorce  a  mensa  to  be  made  only  by 
the  Injured  party,  and  it  does  not  require  it 
in  this  case.     But,  whatever  may  be   said 
about  it,  there  is  plenty  of  room  for  a  con- 
struction that  will  prevent  such  an  anomaly, 
if  not  enormity,  as  to  permit  this  plaintifT 
to  take  advantage  of  his  own  willful  ^vrong 
In  causing  the  separation  and  convert   it 
into  a  good  and  lawful  cause  of  action.     We 
believe  the  law  is  plainly  the  other  way  on 
its  face  and  by  every  pertinent  and  well-set- 
tled rule  of  statutory  Interpretation.      How 
utterly  contrary  to  our  ideas  of  judicial  pro- 
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cedme  that  the  law  Bhonld  decree  a  thing  to 
be  lawfal,  in  favor  of  one  of  the  parties,  and 
then  make  that  same  thing  an  instrument  in 
the  hands  of  the  wrongdoer  to  undo  its  own 
work  and  permit  him  to  use  It  for  his  own 
gain  and  advantage,  to  the  oppression  of  the 
other  party.  That  is  turning  a  wrong  into 
a  right,  and  as  to  her  "it  is  holding  the 
promise  to  the  ear  and  breaking  it  to  the 
hope." 

Third.  The  time  which  elapsed  under  the 
operation  of  the  divorce  decree  should  not  be 
counted.  We  have  shown  what  a  strange 
anomaly  it  would  produce;  but,  apart  from 
this  consideration,  the  very  language  of  the 
statute  shows  that  it  was  not  intended  to  be 
applied  in  such  cases,  and  only  to  those, 
where  the  separation  has  been  caused  by  a 
nonjudicial  act  It  is  true  that,  although  a 
partial  divorce  has  been  granted,  the  injured 
party  may  afterwards  obtain  an  absolute  di- 
vorce or  one  a  Vinculo  for  sufficient  cause. 
In  the  cases  cited  by  the  court  in  its  opinion, 
the  decree  was  given  only  to  the  Injured  par- 
ty, and  he  was  not  allowed  to  set  up  any 
cause  involved  in  the  first  suit  One  of  the 
allegations  in  the  former  suit  by  the  defend- 
ant against  the  plaintiff  in  Wake  superior 
court  was  the  desertion  and  separation  of  the 
hosband  and  his  cruel  treatment  of  her. 
This  passed  into  the  issue  and  the  decree. 

EUett  v.  BUett,  157  N.  C.  161,  72  8.  B.  861, 
39  L.  R.  A.  (N.  8.)  1136,  Ann.  Cas.  1913B. 
1215,  Is  easUy  distinguished  from  this  case 
and  rests  upon  a  peculiar  ground  which  does 
not  underlie  it  Here  the  wife  has  done  no 
such  positive  wrong  as  was  shown  to  have 
been  committed  by  the  wife  in  Bllett's  Case. 
She  is  perfectly  innocent  of  any  wrongdoing 
and  is  altogether  the  aggrieved  party.  It 
was  only  held  in  Bllett's  Case  that  the  previ- 
ous conduct  in  banishing  his  wife  from  their 
home  did  not  Justify  her  in  afterwards  com- 
mitting adultery  no  more  than  it  would  be 
justifiable  for  a  widow  or  a  single  woman  to 
do  BOu  In  regard  to  the  two  offenses,  this 
court  held  that  of  the  husband  merely  triv- 
ial in  comparison  with  the  graver  and  more 
seilooa  offense  of  his  wife,  which  was  not 
excused,  if  palliated  by  his  act,  the  evil  con- 
sequences of  which,  it  was  said,  could  large- 
ly be  prevented  or  offset  by  requiring  the 
hnsband  to  provide  for  her  maintenance  and 
support  under  the  statute  and  by  order  of 
the  court,  if  she  cared  to  apply  for  it  rely- 
ing upon  the  case  of  Steele  v.  Steele,  104  N. 
C.  636,  10  8.  B.  707.  It  is  not  necessary  to 
inquire  whether  this  Is  a  valid  reason,  for 
suffice  it  to  say  that  neither  those  facts,  the 
reason,  nor  the  decision  have  any  relevancy 
to  this  case.  The  defendant  has  done  noth- 
ing contrary  to  her  duty  and  obligation  as  a 
wife,  and  her  husband  has,  by  the  decree  of 
the  court,  been  found  recreant  to  his  duty 
and  false  to  his  marriage  vow.  -  The  two  cas- 
es, as  we  see,  are  widely  separated  In  princi- 
ple by  their  distinctive  facts.  EUett  v.  El- 
lett  therefore^  is  not  in  the  way ;  and,  aside 


from  the  plain  meaning  of  the  statute  and 
its  positive  requirement  the  plaintiff  should 
be  required,  under  our  decisions,  to  show 
himself  blameless,  or  at  least  that  he  is  the 
wronged  and  not  the  guilty  party. 

There  can  be  no  question,  it  seems  to  me, 
that  plaintiff  is  estopped  by  the  Wake  decree. 
So  far  as  the  record  shows,  the  issue  as  to 
the  abandonment  of  his  wife  in  August  1900, 
was  fairly  raised  by  the  pleadings  in  that 
case  and  fairly  submitted  to  the  jury,  and 
they  found  against  him.  It  was  suggested 
that  the  court  refused  to  hear  his  plea  of  for- 
mer suit  pending  unless  he  first  withdrew 
his  answer  to  the  merits.  That  does  not  ap- 
pear ;  but,  if  it  did,  there  would  be  no  differ- 
ence wrought  by.it  in  the  result,  for  he  did 
not  withdraw  it,  and  he  then  had  a  fair  op- 
portunity to  present  his  defense  upon  the  is- 
sues submitted.  We  must  assume  conclasive- 
ly  that  the  trial  was  conducted  regularly  and 
according  to  the  usual  course  and  practice 
of  the  court,  in  the  absence  of  any  finding  in 
the  record  to  the  contrary  or  any  motion  or 
any  proceeding  to  vacate  the  judgment  It 
cannot  be  impeached  collaterally.  'The  gen- 
eral rule  is  that  the  Judgment  or  decree  of  a 
court  having  general  jurisdiction  over  the 
subject-matter,  subsisting  unreversed,  must 
be  respected  and  (in  collateral  suits)  sustains 
all  things  done  under  it  notwithstanding  any 
irregularity  in  the  course  of  the  proceedings 
or  error  in  the  decision,"  Tarborough  v. 
Moore,  151  N.  C.  116,  65  S.  E.  763 ;  Millsaps 
V.  Estes,  137  N.  C.  536,  50  S.  E.  227,  70  L.  R. 
A.  170,  107  Am.  St  Rep.  496;  Doyle  v. 
Brown,  72  N.  C.  893;  Williams  v.  Harring- 
ton, 33  N.  C.  616,  53  Am.  Dec.  421 ;  Harri- 
son V.  Hargrove,  120  N.  C.  96,  26  S.  E.  936, 
58  Am.  St  Rep.  781;  Rackley  v.  Roberts, 
147  N.  C.  201,  60  S.  B.  975;  McDonald  v. 
Hoffman,  153  N.  C.  254,  69  S.  B.  49.  It  is 
established,  by  the  estoppel  of  the  judgment 
or  the  principle  of  res  judicata,  that  plain- 
tiff is  not  the  injured  party  but  the  one  who 
caused  all  the  trouble,  and  he  should  not  be 
allowed  to  profit  by  his  wrongdoing.  This 
decision  will  be  a  precedent  for  any  evil- 
minded  husband  to  desert  or  abandon  his 
wife  for  the  very  purpose  of  benefiting  by 
the  statute  after  ten  years  of  his  wrongful 
separation.  ITie  Legislature  never  intended 
any  such  result  or  contemplated  the  specta- 
cle of  a  man  reaping  the  benefit  and  reward 
of  his  own  betrayal  and  cruel  treatment  of 
his  wife  with  the  sanction  of  law. 

Why  should  the  law  favor  the  husband, 
who  deliberately  and  cruelly  (as  the  jury 
found)  abandons  his  wife,  without  Just  cause 
or  excuse,  and  leaves  her  without  support,-  In 
preference  to  one  who  commits  any  other  of- 
fense against  his  wife  or  violates  his  mari- 
tal duty,  and  for  which  she  is  entitled  to  an 
absolute  divorce?  There  is  no  reason  for 
any  such  distinction,  and  the  Legislature 
adopted  the  form  of  an  amendment  to  sec- 
tion 1561  to  prevent  it  and  to  bring  all  faith- 
less husbands  under  the  same  rule  of  exclu- 
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sion  from  the  courts  by  requiring  that  a  suit 
may  be  brought  only  by  him  or  her  who  has 
been  wronged. 

ALLEN,  J.,  concurs  in  this  opinion. 


(164  N.  C.  24) 

MacRACKAN  t.  BANK  OF  COLUMBUS. 

(Supreme  Coart  of  North  Carolina.    Nov.  20, 

1913.) 

1.  Interest  (i  1*)--What  Constitutes. 

"Interest  is  the  premimn  allowed  by  law 
for  the  use  of  money. 

[Ed.  Note. — For  other  caaee,  see  Interest, 
Cent.  Dig.  §  I;  Dec.  Dig.  §  !.♦ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,^  pp.  3692-3709;   voL  8,  p.  7691.] 

2.  UstJBT  (f(  II*)— Definition, 

"Usury"  is  taking  an  illegal  profit  for  the 
use  of  money. 

[£d.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  I  1 ;    Dec.  Dig.  fi  II.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7246-7249.] 

3.  UsuBY  (§  12*)— '*Cobbupt  Intent." 

A  "corrupt  Intent,"  which  is  an  element  of 
usury,  consists  in  the  charging  or  receiving  of 
excessive  interest  with  knowledge  that  it.  is  pro- 
hibited by  law  and  the  purpose  to  violate  the 
law. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  §§  23,  24,  146 ;  Dec.  Dig.  §  12.«] 

4.  UsuBT  (I  117*)— Cobbupt  Intent. 

Under  the  statute  declaring  that  usury 
shall  consist  in  unlawfully  charging  or  receiving 
an  unlawful  rate  for  the  use  of  money,  the  sci- 
enter sufficiently  appears  where  the  instrument 
securing  the  loan  shows  on  its  face  that  a  greater 
rate  than  the  law  allows  has  been  charged  by  the 
lender. 

[E3d.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §§  328-^0 ;   Dec  Dig.  §  117.*] 

5.  UsuBT  (§  140*)— Penalty— Action  to  Re- 
cover—Defenses— Pabucipation  BY  Bob- 
bo  WEB— Pabi  Delicto. 

Revisal  1905,  {  1951,  provides  that  if  a  lend- 
er knowingly  charges  a  greater  rat^  of  interest 
than  6  per  cent.,  and  if  the  unlawful  interest 
has  been  paid  to  him,  he  is  liable  to  a  penalty 
of  twice  the  amount  of  interest  so  received. 
Held  that,  where  plaintiff  was  compelled  to  pay 
a  greater  rate  of  interest  than  6  per  cent,  for  a 
loan  from  defendant  bank  and  paid  the  same 
after  protest  that  it  was  illegal,  he  was  not  in 
pari  delicto  and  could  recover  the  penalty,  though 
he  was  a  director  of  the  bank  and  on  the  loan 
committee. 

[EJd.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  I  426;    Dec.  Dig.  §  140.*] 

8.  Usuby  (S  1*)- "Ustjbious  Co ntbact"— El- 
ements. 

A  usurious  contract  consists  of  a  loan  or 
forbearance  of  money  either  express  or  implied, 
an  understanding  between  the  parties  that  the 
principal  shall  be  or  may  be  returned,  an  agree- 
ment that  a  greater  profit  than  is  authorized  by 
law  shall  be  paid  or  agreed  to  be  paid  for  the 
loan  or  forbearance,  and  an  intent  on  the  part  of 
the  parties  to  violate  the  law ;  the  latter  being 
implied  if  all  the  other  elements  are  expressed  on 
the  face  of  the  contract  or  are  established  by 
sufficient    evidence. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.   §  3  ;    Dec.  Dig.  §  1* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7245.] 

Brown  and  Allen.  J  J.,  dissenting. 


Appeal  from  Superior  Court,  Columbus 
County;    Ferguson,  Judge. 

Action  by  Donald  MacRackan  against  the 
Bank  of  Columbus.  Judgment  for  plaintiff, 
and   defendant  appeals.    AfOrmed. 

This  action  was  brought  to  recover  the 
penalty  under  Revisal,  S  1951,  for  knowingly 
charging  and  receiving  from  plaintiff  a 
greater  rate  of  interest  than  allowed  by  law, 
namely,  8  per  cent  interest  on  a  note  for 
$3,000.  The  jury'  returned  the  following 
verdict : 

"(1)  Did  the  defendant  knowingly  take 
and  receive  from  the  plaintiff  on  the  $3,000 
note  a  greater  rate  of  interest  than  6  per 
cent  per  annum  from  the  9th  day  of  Febru- 
ary, 1912?    Answer:  Yes. 

"(2)  If  so,  what  amount  of  interest  was 
paid  on  said  note  from  the  9th  day  of  Febru- 
ary to  the  30th  day  of  May,  1912?  Answer: 
$75.35. 

"(3)  What  sum,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer :  $150.70.'* 

There  was  evidence  that  plaintiff  was  a 
member  of  the  board  of  'directors,  one  of 
the  managing  and  loan  committee  of  defend- 
ant bank;  but  he  testified  that  as  such  he 
never  passed  on  the  loans  of  the  bank,  nor 
did  he  fix  the  rate  of  interest  or  help  to  do 
it  He  also  testified  that  he  resigned  about 
the  time  the  loan  in  controversy  was  made, 
and  that  when  he  paid  the  unlawful  interest 
he  was  not  a  member  of  the  board  of  direc- 
tors or  the  committee.  The  following  are 
the  two  instructions  which  defendant  re- 
quested should  be  given  to  the  Jury : 

"(1)  If  the  jury  find  from  the  evidence 
and  by  the  greater  weight  thereof  that  at 
the  time  the  note  sued  on  in  this  action,  to 
wit,  on  the  9th  day  of  November,  1911,  and 
the  time  same  was  paid,  to  wit,  on  the  30th 
day  of  May,  1912,  the  plaintiff  was  a  stock- 
holder and  director  in  the  Bank  of  Columbus, 
defendant  in  this  action,  and  was  at  said  time 
a  member  of  the  loan  or  finance  committee, 
and  as  such  passed  on  said  note,  and  was 
at  said  time  a  member  of  the  examining  com- 
mittee, the  plaintiff  would  not  be  entitled  to 
recover,  even  though  they  shall  find  that 
the  plaintiff  was  charged  and  paid  a  greater 
rate  of  interest  than  6  per  cent. 

"(2)  To  entitle  the  plaintiff  to  recover 
in  this  action,  the  jury  must  find  by  the 
greater  weight  of  the  evidence,  not  only 
that  the  defendant  charged  and  received 
more  than  6  per  cent  interest  from  the  plain- 
tiff, but  at  the  time  same  was  charged  and 
received  the  defendant  knew  it  was  usury 
and  there  was  In  the  mind  of  the  lender  a 
wrongful  intent  and  purpose  to  take  more 
than  the  lawful  rate  for  the  use  of  his  mon- 
ey." 

The  first  instruction  was  refused,  and  de- 
fendant excepted;  the  second  was  refused 
except  as  given  in  the  charge,  and  defendant 


•Vor  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Ind«xes. 
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again  excepted.    Judgment  for  plaintiff,  and 
defendant  appealed. 

Irvin  B.  Tucker,  W.  H.  Powell,  and  D.  J. 
Lewis,  all  of  Whlteville,  for  appellant.  Jack- 
son Greer,  of  Whlteville,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  loaned  to  the  plain- 
tiff the  sum  of  |3,000  and  charged,  reserved, 
and  received  from  him,  as  interest  thereon, 
a  sum  in  excess  of  the  legal  rate.  The  char- 
acter of  the  transaction  is  not  involved  In 
any  doubt 

[1,2]  Interest  is  the  premium  allowed  by 
law  for  the  use  of  money,  while  usury  is  the 
taking  of  more  for  its  use  than  the  law  al- 
lows. It  is  an  illegal  profit  4Blk.  Com. 
156;  Yarborough  v.  Hughes,  139  N.  C.  200, 
51  S.  E.  904.  If  the  lender  knowingly  takes, 
receives,  reserves,  or  charges  a  greater  rate 
than  6  per  cent  per  annum,  he  forfeits  the 
interest;  and,  if  the  unlawful  interest  has 
been  paid  to  him,  he  is  liable  to  a  penalty 
of  twice  the  amount  of  interest  so  received. 
Rerisal.  §  1951.  The  second  prayer  for  in- 
struction is  directed  to  the  intent  with  which 
the  interest  was  paid.  Where  there  is  nego- 
tiation for  a  loan  of  money,  and  the  borrower 
agrees  to  return  the  amount  advanced  at  all 
events,  it  is  a  contract  of  lending ;  and  how- 
ever the  transaction  may  be  shaped  or  dis- 
guised, if  a  profit  or  return  beyond  the  legal 
rate  of  interest  is  intended  to  be  made  out 
of  the  necessities  or  improvidence  of  the  bor- 
rower, or  otherwise,  the  contract  is  usurious. 

[3, 4]  The  corrupt  intent  mentioned  in  the 
books  consists  in  the  charging  or  receiving 
the  excessive  Interest  with  the  knowledge 
that  it  is  prohibited  by  law  and  the  pur- 
pose to  violate  it.  Our  statutes  make  it 
usury  if  the  interest  is  knowingly  charged 
or  received  at  the  unlawful  rate.  When  the 
illegal  purpose  stands  clearly  revealed  on 
the  face  of  the  instrument,  as  in  this  case, 
no  further  inquiry  into  the  intent  is  re- 
quired. Miller  v.  Insurance  Co.,  118  N.  C. 
612,  24  S.  E.  484,  54  Am.  St  Rep.  741.  The 
contract  itself  establishes  the  corrupt  intent, 
as  it  is  susceptible  of  no  other  meaning. 
These  principles  were  settled  in  the  recent 
case  of  Riley  v.  Sears,  154  N.  C.  509,  70  S.  E. 
997.  This  transaction  cannot  be  explained 
upon  any  other  theory  than  that  the  defend- 
ant knew  the  interest  it  exacted  to  be  un- 
lawful, and  this  makes  it  usury.  Doster  v. 
Engli.sh,  152  N.  C.  339,  67  S.  B.  754.  The 
court  charged  the  jury  that  knowledge  of  the 
illegal  character  of  the  Interest  received 
by  the  defendant  was  essential  to  its  liability 
when  it  gave  this  instruction:  **If  you  find 
by  the  greater  weight  of  the  evidence  that 
between  February  9,  1912,  and  May  30,  1912, 
the  plaintiff  paid  to  the  defendant  bank  a 
greater  rate  of  interest  than  6  per  cent,  and 
at  the  time  the  bank  knowingly  charged  and 
received  a  greater  rate  than  6  per  cent,  then 
it  is  your  duty  to  answer  the  first  issue,  *Yes.* 
If  yot  do  not  80  find  by  the  greater  weight 


of  the  evidence,  you  would  answer  it,  *No.' " 
[S]  The  second  question  is:  Did  the  fact 
that  plaintiff  was  a  member  of  the  board  of 
directors,  and  the  managing  and  loan  com- 
mittee, purge  the  transaction  of  its  usurious 
taint?  The  language  of  our  statute  (Revi- 
sal,  §  1951)  is  positive  and  peremptory,  and 
it  was  said  (by  Justice  Hoke)  in  Riley  v. 
Sears,  supra,  that  the  courts  have  enforced 
it  strictly  and  with  insistence  and  alertness. 
It  may  be  added  by  us  now  that  it  is  the  de- 
clared policy  of  the  state,  which  for  many 
years  has  stood  with  the  approval  of  the 
popular  will,  that  usury  shall  not  be  exacted 
of  the  borrower;  and  "whenever,  directly 
or  indirectly,  unlawful  interest  has  been 
taken  or  charged,  the  provisions  of  the  stat- 
ute must  be  applied."  Riley  v.  Sears,  supra, 
and  numerous  cases  therein  cited.  The  only 
test  is  the  taking  of  the  excessive  Interest 
knowingly,  and  it  can  make  no  difference 
who  is  the  borrower.  There  is  no  exception 
in  the  statute  of  any  person  or  class  of  per- 
sons. A  bank  is  not  privileged  by  the  law 
to  exact  a  larger  rate  of  interest  from  its 
stockholders  or  officers  than  from  those  who 
are  not  This  court  has  uniformly  held 
that  a  stockholder  who  has  paid  usurious  in- 
terest to  the  corporation,  of  which  he  is  a 
member,  can  recover  the  penalty  "notwith- 
standing that  he  is  in  pari  delicto  in  the 
transaction.  The  statute  (Code,  §  3836;  Re- 
visal,  §  1951)  expressly  provides  that  a  party 
who  has  so  paid  usurious  interest  (and  is  in 
pari  delicto)  may  recover  double  the  amount 
he  has  paid."  HoUowell  v.  B.  &  L.  Asso., 
120  N.  C.  286,  26  S.  E.  781.  The  same  was 
held  in  Rowland  v.  B.  &  I*  Asso.,  115  N.  0. 
825,  18  S.  E.  965,  where  Justice  Burwell  says : 
"Thus  it  appears  that  what  it  take's  from 
one  of  its  stockholders,  under  the  pretense 
that  it  is  lending  at  6  per  cent,  it  gives  to 
another  with  a  lavish  hand.  It  is  both  a 
taker  and  a  giver  of  usury." 

The  doctrine  is  familiar  that,  where  each  is 
equally  in  fault  (in  pari  delicto),  the  law 
favors  him  who  is  defending,  or  as  otherwise 
expressed,  when  the  fault  is  mutual  and  of 
equal  degree,  the  law  will  leave  the  case  as 
it  finds  it  But  the  principle  does  not  apply 
here.  It  is  not,  in  law,  a  case  of  equal  fault 
Lord  EUenborough  once  said  that,  where  there 
is  oppression  on  the  one  side  and  submission 
on  the  other,  it  never  can  be  predicated  as 
par  delictum,  for  one  holds  the  rod  and  the 
other  bows  to  it  Broom's  Legal  Maxims  (6th 
Am.  Ed.)  695 ;  Smith  v.  Cuff,  6  M.  &  S.  160. 
And  in  Atkinson  v.  Denby,  7  H.  &  N.  (Exch.) 
933,  approving  Smith  v.  Cuff,  6  M.  &  Sel.  160, 
and  Smith  v.  Bromley,  2  Doug.  695,  note, 
Chief  Justice  Cockburn  said  that,  where  one 
of  the  parties  is  in  a  position  to  dictate  and 
the  other  has  no  other  alternative  but  to  sub- 
mit, it  is  virtually  a  state  of  coercion;  and, 
while  the  parties  may  be  in  delicto,  it  is  not 
par  delictum.  They  are  not  equally  in  fault, 
one  being  in  a  position  of  dependence  on  the 
other  and  having  to  submit  to  his  terms  or 
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suffer  if  he  does  not,  and  that  it  would  be 
mischievous  If  it  were  held  that  he  could  not 
recover  the  money  paid  under  such  circum- 
stances. 

Lord  Mansfield,  in  the  Court  of  King's 
Bench,  while  deciding  the  case  of  Lowry  ▼. 
Bourdieu  (2  Douglas,  469),  reported  in  99  Eng. 
Reports  (Full  Reprint,  at  pages  209,  301), 
said :  "He  desired  it  might  not  be  understood 
that  the  court  held  that,  in  all  cases  where 
money  has  been  paid  on  an  illegal  considera- 
tion, it  cannot  be  recovered  back.  That  in 
cases  of  oppression,  when  iMdd,  f6r  instance, 
to  a  creditor  to  induce  him  to  sign  a  bank- 
rupt's certificate,  or  upon  a  usurious  contract, 
it  may  be  recoverd,  for  in  such  cases  the  par- 
ties are  not  in  pari  delicto." 

The  commentator  on  Jones  ▼.  Barclay,  in- 
fra (99  Eng.  Reports,  Full  Reprint,  at  page 
443,  note  FT),  says:  **The  inference  to  be 
drawn  from  the  various  decisions  that  have 
taken  place  on  this  subject,  stated  here  and 
in  the  notes  to  Lowry  v.  Bourdieu,  supra, 
468,  appear  to  be  that,  the  general  principle 
remaining,  that  in  pari  delicto  potior  est  con- 
ditio possidentis,  the  two  following  exceptions 
to  its  application  are  also  established:  (1) 
That  where  the  illegality  exists  in  the  contract 
itself,  and  that  contract  is  not  executed,  there 
is  a  locus  penitentiae,  the  delictum  is  Incom- 
plete, and  the  contract  may  be  rescinded  by 
either  party.  (2)  Where  the  law  that  creates 
the  illegality  in  the  transaction  was  designed 
for  the  coercion  of  one  party  and  the  pro- 
tection of  the  other,  or  where  the  one  party 
is  the  principal  offender  and  the  other  only 
criminal  from  a  constrained  acquiescence  in 
such  illegal  conduct,  in  these  cases  there  Is 
no  parity  of  delictum  at  all  between  the  par- 
ties, and  the  party  so  protected  by  law,  or  so 
acting  under  compulsion,  may  at  any  time  re- 
sort to  the  law  for  his  remedy,  though  the 
Illegal  transaction  be  completed." 

In  another  case  (Smith  v.  Bromley,  report- 
ed only  in  a  note  to  Jones  v.  Barclay,  2 
Douglas,  684,  but  in  full  from  notes  of  Jus- 
tice BuUer),  Lord  Mansfield  also  said  on  this 
subject:  "If  the  act  is,  in  itself,  immoral  or 
a  violation  of  the  general  laws  of  public  pol- 
icy, there  the  party  paying  shall  not  have 
this  action,  for,  where  both  parties  are  equal- 
ly criminal  against  such  general  laws,  the  rule 
is  potior  est  conditio  defendentis.  But  there 
are  other  laws,  which  are  calculated  for  the 
protection  of  the  subject  against  oppression, 
extortion,  deceit,  etc.  If  such  laws  are  vio- 
lated and  the  defendant  takes  advantage  of 
the  plaintiff's  condition  or  situation,  there 
the  plaintiff  shall  recover  [citing  cases  in 
note] ;  and  it  Is  astonishing  that  the  reports 
do  not  distinguish  between  the  violation  of 
the  one  sort  and  the  other."  He  then  applies 
this  principle  and  says  that  the  man  who 
from  mere  necessity  pays  more  than  the  other 
can  in  justice  demand,  and  who  is  called  in 
some  books  the  slave  of  the  lender,  has  the 
right  to  recover  ba^k  what  he  has  thus  paid 
to  his  creditor,  who  has  no  right  to  retain  it 


in  violation  of  the  law,  and  that  the  maxim, 
"Volunti  non  fit  injuria,"  does  not  apply.  "It 
is  absurd  to  say  that  one  willingly  transgress- 
es a  law  made  for  his  own  benefit"  In  order 
to  prevent  this  oppression  and  advantage  tak- 
en of  the  debtor's  necessity,  as  described  by 
Lord  Mansfield,  our  law  makes  it  penal  for 
the  lender  to  take  more  than  it  allows.  And 
he  concludes  thus:  "Upon  the  whole,  I  am 
persuaded  that  it  is  necessary  for  the  better 
support  and  maintenance  of  the  law  to  allow 
this  action,  for  no  man  will  venture  to  take, 
if  he  knows  he  is  liable  to  refund." 

The  law  upon  which  the  judges  were  com- 
menting in  the  last  two  cases  was  not  as 
stringent  and  inflexible  in  its  terms  as  our 
statute  (Revisal,  S  1951).  What  right  have 
we  to  restrict  the  scope  of  the  statute  by 
construction,  when  its  terms  are  perfectly 
clear  and  expUdt,  being  broad  and  compre- 
hensive enough  to  embrace  every  borrower 
who  pays  usurious  interest  and  every  lender 
who  exacts  or  receives  it  Every  man  who 
applies  for  a  loan,  in  a  very  genuine  sense, 
counsels  that  it  be  made.  It  would  be 
strange  if  he  should  advise  anything  else. 
His  own  interest  and  present  needs  would 
dictate  just  such  a  course.  Every  borrower 
consents  to  the  loan  that  is  made  to  him,  and 
often  it  is  urged  with  extreme  importunity. 
But,  the  greater  his  necessity  and  extremity, 
the  less  excusable  is  the  act  of  the  lender  in 
exacting  usury.  If  the  contention  of  defend- 
ant is  upheld,  the  banks  would  be  practieally 
exempt  from  the  forfeitures  and  penalties  of 
the  law,  when  they  lend  upon  Illegal  interest 
to  their  officers  and  agent&  Suppose  the 
usurer  lends  to  his  agent,  who  has  charge  of 
his  business,  at  the  latter's  request,  shall  he 
be  allowed  to  keep  the  usury  which  he  had 
no  right  to  take?  Our  law  intervenes  and 
declares  that  not  only  the  excess  above  the 
lawful  rate  may  be  recovered  by  the  debtor, 
but  "twice  the  amount  paid"  and,  as  we  have 
said,  without  regard  to  the  class  or  condition 
of  the  borrowers.  They  are  all  served  alike. 
The  only  inquiry  Is,  Was  the  money  obtained 
extortionately?  and,  if  this  be  so,  it  has  been 
uniformly  decided  that  an  action  by  the  bor- 
rower will  lie  and  the  money  recovered  back. 

In  Smith  V.  Cuff,  and  other  cases  cited 
above,  and  many  other  cases  that  might  be 
added  to  the  list,  the  debtor  had  contracted 
with  one  of  his  creditors  to  give  him  a  secret 
advantage  over  his  other  creditors  in  a  gen- 
eral composition;  and,  having  paid  the 
amount  bargained  for  to  the  preferred  cred- 
itor, it  was  held  that  he  could  recover  it  back, 
although  he  had  made  the  bargain  secretly, 
covlnously,  and  for  the  purpose  of  defraud- 
ing the  other  creditors,  who  were  ignorant  of 
it  and  for  his  own  gain  and  advantage.  The 
debtor  recovers  the  money  unlawfully  paid, 
though  the  creditor,  who  combined  with  him 
to  cheat  his  associates,  could  not  recover  on 
his  bargain.  Wittkow^  v.  Baruch,  127  N.  C, 
313,  37  S.  B.  449.  That  case  is  no  stronger 
than  this,  for  here  there  is  no  fraud,  and 


V.C)  ' 


HacRACKAN  ▼.  BANK  OF  COLTTMBUS 


187 


the  statute  slTes  the  action  for  the  nstiry  be- 
sides, and  it  would  not  only  be  contrary  to 
the  uniform  current  of  decisions  noted  aboye 
bat  also  against  the  declared  policy  of  the 
state  to  hold  that  plaintiff  cannot  recover. 

Tlie  defendant  loaned  this  money  with  its 
ejefl  open,  so  to  speak.    There  is  competent 
evidence  that  it  was  its  cnstom  to  lend  it  at 
the  higher  rate.    It  cannot  shift  the  blame 
to  the  plaintiff  because  he  was  its  director, 
when  it  knew  the  law  and  was  fnlly  aware  of 
Its  Yiolation ;  nor  can  its  stockholders  safely 
or  justly  rely  on  any  such  excuse.    The  mon- 
ey, which  belongs  to  the  plaintiff,  because  the 
law  says  so,  was  received  by  it,  placed  in  its 
vaults,  and  is  there  now,  as  far  as  appears. 
Neither  the  bank,  nor  its  board  of  directors, 
nor  its  body  of  stockholders,  which  has  su- 
preme control  of  its  affairs,  has  ever  offered 
to  return  the  excess  of  Interest,  though  they 
have  all  had  full  notice  of  its  payment  by 
the  bringing  of  this  suit  and  before  it  was 
brought    If  they  did  not  authorize  the  same 
originally  (that  is,  approve  what  had  been 
done),  they  have  subsequently  ratified  It  with 
Ijnowledge  of  the  facts  by  not  returning  even 
the  excess  but  retaining  It  themselves,  and 
this  we  know  is  equivalent  to  a  prior  author- 
ization of  it    We  doubt  if  there  is  any  suffl- 
dent  evidence  that  plaintiff  participated  In 
the  meeting  in  which  this  loan  was  made, 
but  that  in  our  view  of  the  case,  is  imma- 
terial   There  is  no  place  here  for  recrimina- 
tion.   The  law  assumes  that  the  debtor  is  in 
delicto  and  protects  him   against  his   own 
wrong  because  of  the  inequality  of  the  par- 
ties.   And  for  this  reason  it  is  said  that  in 
equity  "relief  Is  granted   against  usurious 
contracts,    whether    executory    or   executed, 
since,  from  considerations  of  public  policy, 
the  two  parties  are  not  considered  as  stand- 
ing on  equal  terms  or  in  pari  delicto."    Webb 
on  Usury,  (  342 ;  2  Pomeroy,  Eq.  Jur.  {  937 ; 
Peacock  v.  Terry,  9  Geo.  137.    His  plea,  there- 
fore, is  not  rejected  because  of  his  conduct 
in  "advising"  the  loan  to  be  made.    "A  con- 
tract by  the  borrower  of  money  at  an  usuri- 
ous rate  of  Interest  by  which  he  agrees  not 
to  pleal  usury  in  defense  to  It  does  not  estop 
him  from  doing  so.    Such  a  contract  would, 
if  sustained,  furnish  a  ready  mode  of  evad- 
ing the  usury  laws."    Webb  on  Usury,  {  4^. 
Whether  this  be  a  sound  public  policy  or  not 
we  are  forbidden  to  inquira    We  must  abide 
by  the  written  law,  *'Ita  lex  scripta  est" 

We  liare  nothing  to  do  with  the  morality  of 
the  transaction  nor  the  abstract  merit  of 
plaintiff's  claim.  We  are  Judges  of  the  law 
and  not  censors  of  his  morals,  but  we  say 
that  it  comes  with  poor  grace  from  the  de- 
fendant, who  has  openly  violated  the  law, 
to  blame  the  plaintiff  for  his  iMirt  in  the 
transaction.  It  would  be  inconsistent  for  the 
law  to  listoi  to  such  appeals  and  condemn  the 
plaintiff,  when  it  has  Justified,  if  not  ^- 
couraged,  what  he  has  done. 
In  conclusion  let  us  say  that  the  usury 


laws  are  an  exception  to  the  role  in  pari 
delicto,  and,  in  a  case  precisely  like  this  one 
in  its  essential  features,  the  court  has  so 
held.  In  Bank  of  Cadiz  v.  Slemmons,  34  Ohio 
8t  142,  32  Am.  Rep.  864,  the  court  said: 
"Recurring,  in  this  connection,  to  the  defense, 
it  is  clear  that  Thomas,  the  principal  in  all 
the  notes,  was  no  more  estopped  from  setting 
up  the  illegality  (usury)  by  reason  of  his 
position  as  director  than  if  he  had  not  been 
oflSdally  connected  with  the  bank."  Webb  on 
Usury,  I  518.  The  court  also  held  it  to  be 
clear,  in  matter  of  law,  that  none  of  the  notes 
could  bear  interest,  for  the  reason  that  their 
interest-bearing  power  was  destroyed  by  the 
Illegal  agreement  and  therefore  payments 
made  generally  could  only  apply  to  the  princi- 
pal, and  this  by  the  very  terms  of  the  stat- 
ute, the  policy  of  which  no  court  will  investi- 
gate. "It  is  the  duty  of  the  court  to  ascertain 
and  declare  the  law  and  not  to  Indulge  in- 
speculations  as  to  its  policy  or  propriety,  for 
such  questions  must  be  determined  by  t^ose 
who  make  the  law.  The  statutes  upon  the 
subject  of  usury  have  been  long  regarded  as 
purely  remedial  and  subject  to  the  modifica- 
tion and  control  of  the  legislative  departr 
ment,  even  as  applied  to  past  transactions." 
Webb  on  Usury,  §  12.  And  in  Ferguson  v. 
Sutphen,  8  111.  (3  Gilman)  547,  It  was  said  of 
this  question:  **The  law  against  usury  is 
founded  in  principles  of  public  policy — princi- 
ples that  have  been  for  ages  recognized  and 
almost  universally  adopted.  Without  inquir- 
ing into  the  policy  or  Justice  of  the  statutes 
for  the  prevention  of  the  usury,  it  is  the  im- 
perative duty  of  the  Judicial  tribunals  faith- 
fully to  execute  them.  If  there  is  any  in- 
justice or  impolicy  in  these  enactments, '  the 
fault  rests  with  the  Legislature,  and  It  must 
provide  the  proper  corrective,  and  not  the 
courts.  Whenever  the  injured  party  invokes 
the  aid  of  the  courts  and  presents  a  case 
clearly  within  the  statute,  there  should  not 
be  the  least  hesitation  in  applying  the  ap- 
propriate remedy.  The  only  effective  mode  of 
discouraging  and  preventing  the  practice  of 
usury  is  by  a  rigid  enforcement  of  the  provi- 
sions of  the  statuta  If  a  case  comes  within 
the  mischief  of  the  statute,  it  should  be  held 
to  be  within  the  remedy.  And  this  seems  to 
be  the  principle  on  which  these  statutes  have 
everywhere  been  construed  and  administered. 
The  real  inquiry  in  every  case  is  whether 
there  has  been  a  borrowing  and  lending  at 
a  greater  rate  of  interest  than  the  law  al- 
lows; and  this  becomes  purely  a  question 
of  fact,  to  be  determined  from  all  the  circum- 
stances of  the  particular  case."  The  defense 
of  usury  is  entitled  to  the  same  respect  and 
consideration  as  other  defenses  authorized  to 
be  made  in  the  courts,  and  it  is  the  duty  of 
the  court  to  regard  it  the  same  as  other  de- 
fenses. In  defense  of  the  law,  if  it  needs 
any  from  us,  Chanc^lor  Kent  speaking  of 
Jeremy  Bentham's  dictum  that  we  should  not 
wish  to  see  the  "spirit  of  project  in  any  de- 
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gree  repressed,**  and  commending  the  words 
of  Lord  Redesdale  tliat  "the  statute  of  usury 
was  founded  on  great  principles  of  public 
policy,  and  further  quoting  from  him,  said: 
"It  [the  statute]  was  intended  to  protect  dis- 
tressed men  by  facilitating  the  means  of  pro- 
curing money  on  reasonable  terms  and  by  re- 
fusing to  men  who  sit  idle  as  high  a  rate 
of  interest,  without  hazard,  as  those  can 
procure  who  employ  money  in  hazardous  un- 
dertakings of  trade  and  manufacture.  I  trust 
that  theoretic  reformers  have  not  yet  attain- 
ed, on  this  subject,  any  decided  victory  over 
public  opinion.  The  statute  of  usury  is  con- 
stantly interposing  its  warning  voice  between 
the  creditor  and  the  debtor,  even  in  their 
most  secret  and  dangerous  negotiations,  and 
teaches  a  lesson  of  moderation  to  the  one 
and  offers  its  protecting  arm  to  the  other.  I 
am  not  willing  to  withdraw  such  a  sentinel. 
I  have  been  called  to  witness,  in  the  course 
of  my  official  life,  too  many  victims  to  the 
weakness  and  to  the  inflamed  passions  of 
men" — and  he  expressed  the  wish  that  "the 
first  experiments  of  Bentham's  projects  may 
not  be  made  within  these  walls."  Dunham  v. 
Gould,  16  Johns.  (N.  T.)  367,  8  Am.  Dec.  323. 

The  plaintiff,  at  the  time  he  paid  the  inter- 
est, complained  to  the  cashier  that  it  was 
excessive  and  was  told  that  it  was  the  usual 
rate.  The  bank  insisted  on  the  usury  to  the 
last  and  even  to  this  time.  If  the  borrower 
could  not  waive  his  right  to  take  advantage 
of  the  usury  by  a'  prior  express  agreement  to 
do  so,  which  we  have  seen  he  cannot  do,  why 
should  any  kind  of  previous  consent  affect 
Ms  right  when  it  was  given? 

[6]  There  are  four  constituent  elements  in 
a  usurious  contract:  (1)  A  loan  or  forbear- 
ance of  money,  either  express  or  implied. 
(2)  An  understanding  between  the  parties 
that  the  principal  shall  be  or  may  t>e  return- 
ed. (3)  That  for  such  loan  or  forbearance 
a  greater  profit  than  is  authorized  by  law 
shall  be  paid  or  agreed  to  be  paid.  (4)  That 
the  contract  is  entered  Into  with  an  inten- 
tion to  violate  the  law.  The  fourth  element 
may  be  implied  if  all  the  others  are  express- 
ed upon  the  face  of  the  contract  or  are  es- 
tablished by  a  sufficiency  of  evidence.  Webb 
on  Usury,  (  18.  All  of  them  have  been  shown 
in  this  case  plainly  and  clearly,  and  we  con- 
clude that  there  is  no  reason  why  the  plaintiff 
Is  not  entitled  to  the  benefit  of  the  statute, 
without  regard  to  the  moral  guilt  or  miscon- 
duct in  asking  for  it,  whether  it  be  good  or 
bad.  That  the  law  favors  the  plea  is  suffi- 
cient; and,  while  it  does  not  become  the  us- 
urer to  question  either  the  wisdom,  policy,  or 
justice  of  the  law,  it  may  be  said  that  he  is 
not  expected  to  have  a  very  good  opinion  of 
it  It  is  for  this  reason  that  the  penalty  is 
given  to  restrain  his  cupidity  and  to  punish 
his  defiance  of  it,  and  also  to  deter  him  from 
a  repetition  of  the  offense.  There  is  no  ex- 
ception in  the  statute  of  those  who  are  in- 
duced to  take  usury,  even  against  their  wiU. 


It  is  the  bare  taking  of  it  that  is  condemned 
by  the  law  and  penalized.  No  amount  of  per- 
suasion, or  even  importunity,  by  the  borrow- 
er will  justify  the  forbidden  act  of  the  usur- 
er. He  is  subjected  to  the  penalty  for  what 
he  does  and  cannot  call  to  his  aid  the  conduct 
of  his  debtor  for  his  acquittal.  The  rule 
may  appear  to  be  harsh  in  some  instances, 
but  it  must  operate  uniformly  in  order  to  ex- 
ecute the  legislative  will,  so  plainly  declared. 
Appellant  suggests  that  plaintiff,  as  one  of 
its  officers,  was  a  trustee  and  therefore  that 
advising  it  to  take  usury  was  a  breach  of 
trust,  for  which  he  is  liable  in  damages  to  the 
stockholders.  Wte  doubt  the  correctness  of 
the  abstract  proposition  thus  stated,  but  it 
does  not  apply  to  this  case.  He  denies 
squarely  that  he  advised  it,  and  the  cashier's 
testimony  is  not  inconsistent  with  hi&  The 
cashier  does  not  say  that  he  advised  the  tak- 
ing of  8  per  cent  in  this  case,  but  only  that 
he  generally  advised  It,  but  they  did  not  al- 
ways follow  his  advice.  The  bank  knew  that 
it  was  charging  usury.  It  was  not  an  iu- 
competent  nor  an  imbecile  and  did  not  have 
to  be  told  by  him  what  was  the  legal  rate. 
It  will  hardly  be  urged  that  it  did  not  know 
the  legal  rate.  The  fiduciary  relation,  if  It 
existed,  counts  for  nothing,  if  the  cestui  que 
trust,  the  bank  and  its  stockholders,  knew 
of  and  consented  to  the  loan,  as  was  done  in 
this  case.  It  will  not  be  asserted  that  the  lat- 
ter could  recover  any  damages  under  such 
circumstances.  The  case  of  Townsend  v.  Wll. 
liams,  117  N.  C.  336,  23  S.  E.  461,  does  not 
apply.  The  director  here  was  not  dealing 
with  a  third  party,  as  in  that  case,  but  the 
bank  was  dealing  with  him  as  its  borrower. 
"Note  the  diversity."  Besides,  even  if  plain- 
tiff has  looted  the  bank,  the  latter  Is  the 
beneficiary  of  the  loot,  which  it  now  holds 
and  refuses  to  return.  After  plaintiff  had 
resigned  and  he  and  the  bank  were  at  arm's 
length,  so  to  speak,  he  having  divested  him- 
self of  all  fiduciary  relation  to  it,  he  com- 
plained to  the  cashier  of  the  excessive  inter- 
est, when  he  paid  the  money,  simply  as  a 
borrower  of  the  bank,  and  the  bank,  by  its 
cashier,  even  then  insisted  upon  the  usury. 
Notice  to  the  cashier  was  notice  to  the  bank 
and  its  stockholders,  for  he  was  vested  with 
plenary  authority,  and  he  took  the  excessive 
interest  for  the  bank  "with  his  eyes  open" 
and  after  being  warned  not  to  exact  it  The 
bank  has  since  ratified  what  he  did,  if  ratifi- 
cation was  needed  to  bind  It  by  his  act. 
Gund  V.  Ballard,  73  Neb.  547,  103  N.  W.  309, 
has  no  application.  It  was  a  suit  in  equity 
for  a  settlement  of  the  affairs  of  a  corpora- 
tion, and«  as  plaintiff  was  asking  equity,  the 
court  merely  required  him  to  do  equity  and 
take  the  legal  interest,  and  the  whole  con- 
troversy was  about  that  matter,  except  so 
far  as  it  was  mixed  with  the  actual  fraud 
of  the  plaintiff.  But  that  is  not  this  case  at 
all.  This  is  a  suit  at  law,  unmixed  with  any 
equity,  to  recover  a  statutory  penalty,  and 
we  are  compelled  to  obey  the  mandate  of  the 
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statute,  regardless  of  our  personal  ylews  of 
its  morality.  There  is  no  equitable  principle 
involved,  and  this  court  has  so  ruled  in  the 
cases  we  have  dted,  which  have  allowed  offi- 
cers to  recover.  If,  however,  the  Gnnd  Case 
were  in  point,  we  shonld  follow  our  own  de- 
cisions, which  construe  our  own  statutes, 
especially  as  they  are  sustained  by  decisions 
In  other  Jurisdictions.  If  anything  is  settled 
by  the  books,  it  is  that  the  maxim  "in  pari 
delicto"  does  not  apply  to  usury  casea  If  a 
borrower's  promise  to  waive  usury,  which 
itself  induced  the  loan,  is  not  binding,  how 
can  there  be  any  waiver  in  the  case? 

The  "bloodletting"  statute  may  have  been 
obscure,  though  we  do  not  think  it  was,  and 
tbe  court  properly  construed  it;   but  it  is  a 
''far  cry"  from  this  statute  to  that  one,  for 
the  Legislature  has  made  its  meaning  per- 
fectly dear,  and  there  can  be  no  reasonable 
doubt  that  the  law  denounces  all  loans  upon 
usary  indiscriminately  and  annexes  the  for- 
feiture and  the  penalty.     It  makes  no  dis- 
tinctiou  among  borrowers ;  they  are  all  under 
its  care   and   protection.     The   phlebotomy 
case  and  this  one  are,  therefore,  wide  apart 
in  time  and  tenor,  the  only  similitude  being 
that  the  sufferer  is  bled  in  both  cases ;    but 
here  tbe  analogy  ceases,  and  the  bank  can- 
not assume  the  role  of  the  good  physician, 
as  its  own  act  was  not  one  of  benevolence. 
There  ia  no  danger  of  breaking  a  bank  by 
insisting  upon  obedience  to  the  plain  mandate 
of  the  statute.    Lending  to  its  officers  upon 
usury  is  no  more  dangerous  to  it  than  lend- 
ing to  other  persons.    If  one  course  will  de- 
plete its  funds  and  empty  its  vaults,  the  other 
Just  as  surely  will  do  the  same  tiling.     No 
argument,    therefore,    can    be    drawn    from 
this  classification  of  borrowers   which  can 
militate  against  the  strict  execution  of  the 
legislative  will,  as  unmistakably  written  in 
the  statute  (Revisal,  f  1951)  and  as  interpret- 
ed by  thia  court  in  numerous  cases.     The 
stockholders  .are   not  parties  to   this  suit; 
they  seek  no  relief ;  and  the  bank  has  set  up 
no  counterclaim,  either  for  Itself  or  in  their 
behalf.    If  this  were  a  matter  of  mere  senti- 
ment and  not  the  construction  of  a  positive 
statute,  we  might  question  the  propriety  of 
plaintiff's  course ;  but,  not  being  so,  we  must 
abide  by  the  Leg^lature's  declaration  of  its 
policy.    The  bank,  though,  is  in  no  position 
to  criticise  the  plaintiff's  conduct,  as  it  has 
broken  the  law  and  still  holds  his  money,  re- 
ceived in  open  violation  of  it    In  Thomas  v. 
Fish«  9  Paige  (N.  Y.)  478,  482,  a  case  much 
stronger  for  the  defendant  than  is  this,  it 
was  held  that  the  actual  fraud  of  the  borrow- 
er in  palming  off  a  false  security  upon  the 
lender  will  not  defeat  the  plea  of  usury  in 
an  action  by  the  latter  to  recover  the  debt, 
as  the  statute  is  peremptory  in  its  terms  and 
admits  of  no  such  exception.     The  statute, 
construed  in  that  case,  is  like  ours.    Tbe  law 
encourages  the  plea  to  prevent  the  wrong  or 
its  repetition  and  to  enforce  its  policy,  which 
Is  based  upon  the  ancient  proverb  that  "the 


borrower  is  servant  to  the  lender^;  and  it 
seeks,  therefore,  to  protect  the  latter  against 
injustice  and  oppression. 

The  court  in  Biiles  v.  Kelly  (Tex.  Civ.  App.) 
25  S.  W.  724,  said  that,  under  the  statute, 
the  debtor  cannot  waive  or  contract  away 
his  right  to  the  defense  of  usury,  nor  can 
he  be  estopped  to  insist  upon  it  To  the 
same  effect  is  Sturgis  Nat  Bank  v.  Smith, 
9  Tex.  dv.  App.  540,  30  S.  W.  678,  where 
the  debtor  attempted  to  do  so  by  express 
contract  The  court  held  that  it  was  direct- 
ly opposed  to  the  policy  of  the  law  to  allow 
it  and  thereby  defeat  its  beneficent  purpose. 
When  rightly  considered,  the  authorities  are 
all  one  way.  At  this  very  term  we  have 
held  in  Cook  v.  Cook,  80  S.  B.  178,  construing 
the  ten-year  divorce  provision  of  the  statute, 
that,  as  no  exception  is  made  against  the  right 
of  ^ther  party  to  bring  the  suit,  the  court 
could  not  hold  that  it  can  lie  only  in  favor  of 
the  party  injured.  Justice  Hoke  (the  Chief 
Justice  and  Justice  Brown  concurring)  says: 
There  is  no  such  exception,  "and  the  courts 
are  not  at  liberty  to  add  to  the  statute  what 
the  Legislature  has  not -seen  fit  to  provide." 
And  again:  As  no  exception  is  made  "in 
favor  of  the  injured  party,  nor  to  exclude 
the  time  covered"  by  the  divorce  a  mensa, 
"we  must  administer  the  law  as  we  find  it; 
and,  if  it  proves  to  be  unwise  in  policy  or 
undesirable  in  results,  it  must  be  changed 
by  the  legislative  department,  which  has  ex- 
clusive cognizance  of  the  subject"  This  is 
really  an  apt  and  close  analogy,  and  •  in 
principle  there  is  absolutely  no  difference  or 
distinction  between  the  two  cases.  The  one 
inevitably  rules  the  other.  There  was  a 
dissenting  opinion  in  the  case,  but  upon  the 
ground  solely  that  the  statute  had  expressly 
provided  that  the  suit  should  he  brought  by 
the  injured  party  only. 

In  ascertaining  the  legislative  will,  we  are 
warned  against  what  is  known  as  the  pre- 
destined interpretation  of  statutes,  which 
takes  place  when,  laboring  under  a  strong 
bias  of  mind.  Induced  even  by  a  sense  of 
Justice,  we  unconsciously  make  the  text 
subservient  to  our  preconceived  views  or  de- 
sires, which  accord,  it  is  true,  with  our  In- 
dividual notion  of  what  is  abstractly  right 
This,  we  are  told,  is  maldng  the  law,  and 
not  even  interpreting  or  construing  it,  which 
itself  Is  not  permissible,  when  it  is  plainly 
written  and  carries  but  one  meaning.  There 
is  then  no  room  for  reasoning  or  construc- 
tion. We  merely  declare  it  to  be  what  in 
reality  it  Is. 

After  a  careful  review  of  the  record,  we 
conclude  that  the  ruling  of  the  court  was 
correct 

No  error, 

CLARK,  C.  J.  (concurring).  I  concur  fully 
in  all  that  is  said  in  the  admirable  opinion 
by  Mr.  Justice  WALKER  in  this  case.  It 
leaves  nothing  to  be  added.    Upon  the  de- 
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fendant'8  own  showing  it  has  been  continu- 
ously for  years  an  open  and  defiant  violator 
of  the  law;  yet  it  is  now  asking  the  court  as 
a  special  favor  to  write  Into  the  statute  an 
e:sempUon  in  its  favor.  The  court  has  no 
power  to  do  so;  and,  if  it  had  the  discretion, 
the  defendant  Is  not  In  a  condition  to  ask 
the  mercy  of  the  court  Besides  the  plain- 
tiff has  his  rights,  given  him  by  statute. 

It  is  astonishing  that  those  who  are  in- 
debted for  the  protection  of  their .  property 
and  their  business  entirely  to  the  respect 
which  the  people  shall  show  to  the  law 
should  thus  inculcate  by  their  daily  conduct 
contempt  for  the  law.  The  law  against 
usury  is  as  much  the  law  of  the  state  and 
to  be  respected  as  such  as  the  law  against 
burglary  and  larceny.  Upon  what  ground 
can  the  defendant  expect  its  property  to  be 
protected  against  such  offenses  when  they 
themselves  are  setting  an  example  daily  to 
the  public  of  the  violation  of  law  for  the 
purposes  of  taking  the  property  of  others 
Illegally?  It  can  matter  littie  when  the  prop- 
erty of  others  is  taken  contrary  to  law 
whether  it  is  done  by  the  use  of  a  crowbar 
or  by  imposing  upon  the  necessities  of  the 
needy,  in  a  miiimer  forbidden  by  statute. 

The  defendant  has  had  the  favor  of  in- 
corporation whereby  the  property  of  its 
stockholders  and  ofiicers  is  exempt  from  lia- 
bility for  its  debts,  except  to  a  limited  ex- 
tent The  bank  and  its  officers  have  had  the 
protection  of  the  law  in  safeguarding  their 
property  and  their  persons.  Yet  in  total 
disregard  of  these  matters  they  have  been  for 
years  admittedly  open  and  notorious  and 
hardened  offenders  against  the  laws  of  the 
state. 

It  is  no  defense,  even  if  it  were  shown,  that 
the  plaintiff  formerly  aided  the  officers  of 
the  bank  in  their  illegal  conduct.  They  had 
no  right  on  that  account  to  victimize  him  any 
more  than  to  impose  illegally  upon  any  one 
else.  The  question  presented  is  not  the 
former  conduct  of  Uie  plaintiff  but  their  con- 
duct towards  him  in  this  transaction.  If  he 
had  agreed,  which  he  denies,  to  their  exac- 
tion of  usury  in  his  case,  the  same  is  true 
as  to  the  victim  in  every  case  of  usury.  The 
law  provides  that  such  acquiescence  by  any 
borrower  shall  not  only  be  no  estoppel  but 
that  he  shall  have  the  right  to  "recover  back 
twice  the  amount  of  interest  paid."  The 
plaintiff  is  entitled  to  this  protection  of  the 
law  which  is  given  to  every  other  citizen. 
There  is  nothing  more  dangerous  for  prop- 
erty holders  than  to  inculcate  contempt  of 
law  by  themselves  disregarding  it  They  owe 
the  protection  of  themselves  and  their  prop- 
erty to  the  respect  which  is  paid  by  the  com- 
munity to  the  law  and  its  enforcement 

Townsend  v.  WiUlams,  117  N.  C.  336,  23 
S.  E.  461,  is  authority  for  the  proposition 
that  directors  must  direct,  and,  if  loss  comes 
to  the  company  by  reason  of  their  miscon- 
duct or  negligence,  they  are  liable  both  to 


stockholders  and  to  creditors.  If  the  direc- 
tors of  this  bank,  including  this  plaintiff 
by  their  violation  of  law  subjected  the  bank 
to  suits  for  the  recovery  of  double  the  in- 
terest in  cases  of  usary,  the  stockholders, 
and  If  necessary  the  creditors,  are  entitled  to 
recover  for  the  losses  so  inflicted.  This  U 
wholesome  doctrine  and  should  be  oftener 
applied.  But  it  has  no  application  in  this 
case  where  the  plaintiff  was  the  borrower 
and  could  not  be  also  acting  as  a  director. 
In  fact,  he  testifies  that  he  did  not  assent 
to  the  usury  charged  against  him.  But  if 
he  did  the  law  forbids  it  to  be  held  a  legal 
assent.  As  to  this  transaction  he  stands 
simply  on  the  same  footing  as  any  other 
borrower.  The  law  gives  him  the  same  rem- 
edy of  recovering  double  the  interest  paid 
that  it  gives  to  any  other  borrower.  The 
stockholders,  of  course,  can  recover  against 
'the  other  directors  for  the  loss  thus  sus- 
tained by  their  conduct 

BROWN,  J.  (dissenting).  In  the  language 
of  the  Chief  Justice,  "I  concur  fully  in  all 
that  is  said  in  the  admirable  opinion,"  by 
Mr.  Justice  ALLEN  'In  this  case.  It  leaves 
nothing  to  be  added.'* 

Upon  the  plaintifiTs  own  showing  he,  as 
a  director  and  one  of  the  controlling  officers 
of  the  defendant  bank  in  the  language  of 
the  Chief  Justice,  "has  been  continuously  for 
years  an  open  and  defiant  violator  of  the 
law" ;  yet  he  is  now  asking  the  court  to  set 
a  premium  on  his  misconduct,  to  reward  him 
for  his  misdeeds,  and  to  visit  its  wrath  upon 
all  the  other  directors  except  himself.  He 
admits  that  he  was  a  director  and  financial 
officer  of  the  defendant  when  he  borrowed 
the  money.  He  participated  in  the  loan  to 
himself  and  practically  admits  that  he  ad- 
vised and  directed  the  cashier  to  charge  8 
per  cent,  on  all  loans. 

The  first  prayer  for  instruction  requested 
by  the  defendant  and  refused,  by  the  court 
in  my  opinion  embodies  both  sound  law  and 
good  morals.  There  was  abundant  evidence 
to  support  it  If  the  Jury  should  find  that 
the  plaintiff  was  a  director  in  the  defendant 
bank  and  a  member  of  its  finance  committee, 
and  passed  on  and  authorized  the  loan  to 
himself  at  a  usurious  rate  of  interest,  he 
ought  not  either  in  law  or  good  morals  be 
permitted  to  recover  the  fruits  of  his  own 
wrong  and  subject  the  innocent  stockholders 
to  loss  who  had  trusted  him  to  conduct  th^r 
institution  honestly  and  according  to  the  law 
of  the  land. 

It  is  said  in  the  concurring  opinion  in  this 
case  that  "they  [the  directors  of  this  bank] 
have  been  for  years  admittedly  open,  no- 
torious, and  hardened  offenders  against  the 
laws  of  the  state."  One  of  these  "hardened 
offenders"  so  severely  castigated  is  the  plain- 
tiff, whom  the  majority  of  this  court  think 
should  be  allowed  to  recover  from  innocent 
stockholders  the  penalties  which  are  intend- 
ed only  for  innocent  and  oppressed  debtors. 
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A  bank  to  not  a  haman  being  and  cannot 
act  for  itself.  It  is  a  creation  of  law,  an  ar> 
dfldal  person,  and  mnst  act  through  its  of- 
9cen.  If  they  are  nnfaithful  and  yiolate 
the  law,  the  innocent  stockholders  suffer. 

It  18  said  nhat  if  the  directors  by  Tiolat- 
log  the  nsnry  law  subject  the  bank  to  suits 
for  the  recovery  of  the  penalties  imposed  by 
tbe  statute,  the  stockholders,  and  if  neces- 
sary the  creditors,  are  entitled  to  recover 
for  losses  so  inflicted/'  and  that  "this  is  a 
wholesome  doctrine  and  should  be  oftener  ap- 
plied." I  folly  concur  in  that  sound  and  Just 
principle.  That  is  exactly  what  the  minority 
of  this  court  believe  should  be  done  in  this 
case.  There  is  no  better  opportunity  to  ap* 
ply  this  salutary  principle  than  now.  By  his 
own  conduct,  as  a  director,  in  voting  to  lend 
money  to  himself  at  a  usurious  rate  of  in- 
terest, tbe  plaintiff  has  subjected  the  bank 
and  its  innocent  stockholders  to  loss.  To 
hold  that  the  officer  and  director,  who  has 
brought  about  this  loss,  can  recover  the 
penalties  imposed  by  the  statute,  as  a  reward 
for  his  own  misconduct,  and  be  exonerated 
also  from  all  future  liability  for  his  wrong- 
fnl  act,  is  in  my  opinion  a  legal  solecism  and 
In  contravention  of  a  sound  public  policy. 
It  is  useless  to  say,  as  is  said  in  the  concur- 
ring opinion,  that  the  plaintiff  denies  these 
charges,  although  there  is  strong  evidence 
ofl^red  by  the  defendant  to  sustain  them,  for, 
in  refusing  the  plaintiff's  Instruction,  the 
court  declined  to  allow  the  jury  to  pass  upon 
the  matter. 

I  am  of  opinion  that  upon  the  admitted 
facts  and  uncontradicted  evidence  in  this  case 
the  plaintiff  is  entitled  to  have  all  excessive 
interest  eliminated  from  his  debt  to  defend- 
ant, but  that,  inasmuch  as  a  director  he  con- 
sented to  the  loan  to  himself  at  a  usurious 
rate,  he  is  at  least  in  pari  delicto  and  is  not 
entitled  to  recover  penalties  which  the  de- 
fendant must  suffer  because  of  the  plaintiff's 
own  wrongdoing.  It  is  an  almost  universal 
axiom  of  the  law  that  no  man  shall  enjoy 
the  fruits  of  his  own  wrong. 

ALLrEN,  J.  (dissenting).  The  plaintiff 
ought  not  to  recover  upon  the  facts  in  this 
record,  unless  the  law  is  clear  and  unmis- 
takable in  his  favor,  and  then  only  in  obe- 
dience to  the  mandate  of  the  law,  which  must 
be  the  final  arbiter  for  the  judge  in  his  ef- 
forts to  attain  abstract  justice. 

The  plaintiff  Is  an  attorney  at  law,  who 
drew  tbe  charter  of  the  defendant  bank; 
and,  whiie  he  denies  that  he  was  the  general 
counsel  of  the  bank,  he  admits  that  he  has 
now  an  uncollected  claim  against  it  for  legal 
services,  which*  he  says  were  rendered  dur- 
ing the  time  of  the  transactions  complained 
of.  He  was  at  all  times  a  director  of  the 
bank,  a  member  of  its  finance,  committee,  a 
member  of  its  loan  committee,  and  a  member 
of  its  examining  committee.  He  testified, 
among  other  things:  "I  was  a  stockholder 
in  the  bank  at  the  time  and  was  a  director 


at  the  time  the  note  was  given.  I  cannot  say 
whether  or  not  I  was  at  the  .time  it  was 
paid.  I  resigned  about  that  time.  I  cannot 
say  that  I  passed  on  me  loans  as  director.  & 
applied  for  the  loan  and  obtained  it  i  was 
either  a  member  of  the  loan  committee  or 
the  finance  committee,  I  cannot  say  which. 
They  are  not  the  same  thing.  I  did  not  pass 
on  the  loans  of  the  bank  or  fix  the  rate  of 
interest  or  help  to  do  it  I  was  on  the  ex- 
amining committee.  I  had  been  director 
from  the  time  the  bank  was  organized.  I 
was  not  general  attorney  for  the  bank.  I 
have  the  bank  sued  for  some  special  services 
rendered.  I  drew  the  charter  when  the  bank 
was  organized.  I  was  director  of  the  bank 
at  the  time  I  borrowed  this  money  and  at  the 
time  I  paid  it  back,  and  also  a  member  of 
tbe  loan  and  examining  committee  and  a 
member  of  the  finance  committee." 

The  cashier  of  the  bank  also  testified: 
**Mr  MacRackan  advised  the  board  of  direct- 
ors to  charge  8  per  cent  all  the  time.  That 
was  always  his  advice,  but  we  did  not  charge 
8  per  cent  all  the  tinie." 

And  upon  these  admitted  facts  and  upon 
the  evidence  his  honor,  in  an  action  by  the 
plaintiff  to  recover  the  penalty  for  charging 
and  receiving  usurious  interest  double  the 
amount  of  the  interest  paid,  has  excluded 
from  the  consideration  of  the  jury  every- 
thing except  the  amount  of  interest  paid  and 
has  charged  the  jury  to  answer  the  issue  in 
favor  of  the  plaintiff  if  the  rate  of  Interest 
was  greater  than  6  per  cent  He  also  re- 
fused to  give  the  special  instruction  prayed 
for  by  the  defendant  In  my  opinion  there 
was  error  in  the  charge  given  and  In  refus- 
ing the  one  requested.    ' 

The  plaintiff  was  a  director  and  as  such 
clothed  with  a  trust  in  behalf  of  the  corpora- 
tion, stockholders,  and  creditors,  and  he  had 
no  legal  or  moral  right  to  divest  himself  of 
the  trust  and  assume  a  hostile  relation. 
The  directors  elect  the  officers;  their  acts 
are  corporate  acts;  they  control  and  manage 
the  property  of  tbe  bank  and  say  to  whom 
money  shall  be  loaned  and  upon  what  terms. 
Invested  with  these  powers,  and  recognizing 
that  the  money  of  depositors  and  stock- 
holders cannot  be  safeguarded  unless  officers 
are  diligent  and  honest,  the  law  imposes  cor- 
responding duties. 

"The  high  degree  of  confidence  and  re- 
sponsibility resting  upon  directors  of  cor- 
porations has  often  led  tbe  courts  to  regard 
them  as  trustees  and  to  declare  the  relation- 
ship existing  between  them  and  the  stock- 
holders to  be  that  of  trustees  and  cestuls 
que  trustent,  respectively.  If  this  can  be  as- 
serted with  regard  to  the  generality  of  cor- 
porations, it  is  peculiarly  and  exceptionally 
true  with  regard  to  banking  corporations,  in 
whose  solvency  the  whole  neighboring  com- 
munity must  be  at  least  indirectly  interested. 
A  bank  of  Issue  may  properly  be  regarded 
as  a  quasi  public  corporation.  The  directors 
of  a  bank  are  not  trustees  for  the  stock- 
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holders  alone,  but  they  owe  an  even  earlier 
duty  to  the  depositors  and,  If  the  bank  ex- 
ercises the  privilege  of  circulation,  still  a 
prior  dutv  to  the  public  at  large.  The. law 
is,  as  it  ought  to  be,  very  jealous  in  exacts 
ing  the  strict  and  thorough  performance  of 
these  duties,  and  it  is  in  the  scrutiny  of  pos- 
sible breaches  of  them  that  the  rigid  rules 
which  govern  trustees  have ,  been  applied. 
It  is  not  enough  to  exculpate  a  director,  that 
no  actual  dishonesty  can  be  shown,  that  he 
cannot  be  positively  proved  to  have  been 
influenced  by  interested  motives.  Like  a 
trustee,  he  is  absolutely  prohibited  from  the 
performance  of  those  questionable  acts 
wherein  his  conduct  may  be  wholly  free 
from  blame  but  where  the  bias  of  self-inter^ 
est  is  strong  and  may  influence  him  even 
without  his  own  recognition  of  the  fact  A 
director,  who  wishes  to  keep  completely 
within  the  protection  of  the  law,  must  look 
to  something  more  than  the  mere  integrity 
of  his  own  intentions.''  Morse  on  Banking, 
i  126. 

This  principle  has  been  declared  and  en- 
forced in  this  court  In  Townsend  v.  Wil- 
liams, 117  N.  G.  336,  23  S.  E.  461,  the  present 
Chief  Justice,  quoting  from  Shea  v.  Mabry, 
1  Lea  (Tenn.)  319,  said:  "Directors  are  not 
mere  figureheads  of  a  corporation.  They  are 
trustees  for  the  company,  for  the  stockhold- 
ers, for  the  creditors,  and  for  the  state. 
They  must  not  only  use  good  faith  but  also 
care,  attention,  and  circumspection  in  the 
affairs  of  the  corporation,  and  particularly 
in  the  safe-keeping  and  disbursement  of  the 
funds  committed  to  their  custody  and  con- 
troL  They  must  see  that  these  funds  are 
appropriated  as  intended  for  the  purposes  of 
the  trust,  and,  if  they  misappropriate  them 
or  allow  others  to  divert  them  from  those 
purposes,  they  must  answer  for  it  to  their 
cestui  que  trust."  Applying  this  doctrine  to 
the  facts,  the  plaintiff  was  a  trustee,  and  the 
defendant  bank,  its  stockholders  and  depos- 
itors, were  his  cestui  que  trust 

The  purpose  of  the  trust  was  to  make 
legal  contracts,  not  illegal  ones,  and,  if  he 
allowed  the  funds  of  the  bank  to  be  diverted 
from  this  purpose,  he  became  liable  to  his 
cestui  que  trust  Suppose  as  director  he  had 
approved  a  loan  to  a  stranger  at  an  illegal 
rate  of  interest,  and  the  stranger  had  paid 
and  then  recovered  the  penalty,  can  it  be 
doubted  that  the  stockholders  and  depositors 
could  have  compelled  him  to  make  good  the 
loss?  If  80,  his  position  cannot  be  stronger, 
because  the  penalty  is  in  his  own  pocket  In- 
stead of  in  the  pocket  of  a  stranger,  and,  if 
he  could  be  made  to  refund,  the  law  will  not 
permit  him  to  recover. 

In  Gund  v.  Ballard,  73  Neb.  648,  103  N.  W. 
309.  the  court  so  declared:  "The  president 
and  director  of  a  bank  cannot  enter  into  a 
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contract  with  the  corporation  in  which  he  is 
such  an  officer  to  pay  a  usurious  rate  of  in- 
terest on  money  owing  by  him  to  such  cor- 
poration and  thereby  escape  the  payment  of 
all  interest  on  such  indebtedness  under  the 
statute  denouncing  usurious  contracts.  The 
law  will  not  permit  him,  acting  in  the  dual 
capacity  in  which  he  was,  and  in  a  sense  the 
agent  of  his  principal,  the  bank,  to  enter  in- 
to a  usurious  contract  with  himself  and  his 
principal  and  thereby  escape  all  liability 
for  the  payment  of  interest  on  the  principal 
sum  of  the  indebtedness  for  which  he  thus 
became  obligated.  It  must  be  accepted,  we 
think,  as  fundamentally  correct  that  he  could 
not  be  permitted  to  profit  by  his  own  wrong- 
ful action,  nor  by  the  action  of  the  bank  on 
the  one  part  and  himself  on  the  other,  to 
the  prejudice  of  the  stockholders;  he  hold- 
ing, as  he  did,  the  fiduciary  relations  then 
existing  between  him  and  the  corporation 
and  those  it  represented." 

There  is  another  reason  for  denying  a  re- 
covery to  the  plaintiff,  if  we  have  regard  to 
the  spirit  of  the  statute,  "which  giveth  life. 
Instead  of  to  its  letter,  •*whlch  kllleth. 
The  lender  and  borrower  in  a  usurious  trans- 
action are  parties  to  an  Illegal  contract  and 
the  general  rule  is  that  the  courts  will  not 
aid  either  party  to  such  a  contract  An  ex- 
ception is,  however,  made  in  favor  of  the 
borrower,  but  on  the  distinct  ground  that  as 
he  is  under  the  control  of  the  lender,  'In 
chains,"  as  expressed  in  the  brief  of  appellee, 
his  payment  is  not  voluntary,  and  that  while 
in  delicto  he  is  not  in  pari  delicto.  How  is 
it  with  the  plaintiff?  He  drew  the  charter 
of  the  bank  and  aided  in  its  organization. 
It  was*  the  child  of  his  own  loins,  and  as  atp 
tomey,  director,  member  of  the  finance  com- 
mittee, member  of  the  loan  committee,  and 
member  of  the  examining  committee,  he  had 
the  authority  and  control  of  a  parent  Why, 
then,  should  we  give  him  relief,  unless  we 
return  to  the  days  when  it  was  seriously  con- 
tended that  a  statute  against  "letting  blood 
on  the  streets"  embraced  a  surgeon,  who  bled 
his  patient  to  save  his  life. 

I  not  only  think  the  opinion  of  the  court 
wrong,  but  it  appears  to  me  to  establish  a 
policy  which  will  weaken  confidence  in  banks 
and  will  furnish  opportunity  to  officers  to 
deplete  the  funds  of  the  bank,  with  impuni- 
ty, at  the  expense  of  innocent  stockholders 
and  creditors.  If  one  director  can  borrow 
at  a  usurious  rate  and  after  payment  recover 
the  penalty,  so  can  all.  If  they  can  borrow 
a  small  amount,  they  can  borrow  the  capital 
of  the  bank,  and,  the  larger  the  rate  of  in- 
terest they  charge  each  other,  the  greater 
will  be  the  recovery  when  they  sue  for  the 
penalty. 

BROWN,  J^  concurs  in  this  oplDioiL 
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(96  S.  C.  284) 

DOMINICK  Y.  JONES,  Comptroller  General. 

(Supreme  Court  of   Soath   Carolina.     Dec.  5, 

1913.) 

L  Courts  (§  101*)  —  Vacancies  in  Supreme 
Court— Qu OB u3»—FiLLiNu    Vacancy. 

Under  the  Coustitution,  when  three  quali- 
fied members  of  the  Supreme  Court  are  pres- 
ent 80  as  to  constitute  a  quorum,  it  is  discre- 
tionary with  the  court  whether  it  will  certify 
the  disqualification  of  any  other  member  to  the 
GoTernor  so  that  he  may  commission  some 
one  else  learned  in  the  law  to  fill  the  place  of 
the  disqualified  judge;  and  the  judges  consti- 
tuting such  quorum  are  not  bound  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  §§  344-^60,  629;    Dec  Dig.  §  lOl.*] 

2.  Judges    (§   8*)— Powers— Certificate   of 
Vacancy. 

A  quorum  of  the  Supreme  Court  has  power 
to  certify  to  the  Governor  that  there  is  a 
vacancy  arising  from  the  resignation  of  a 
justice,  in  order  that  the  Governor  may  com- 
mission another  to  act  in  his  place. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  fS  30-39;    Dec.  Dig.  i  &♦] 

Eraser,  J.,  dissenting. 

Action  by  Fred  H.  Dominick  against  A.  W. 
Jones,  as  Comptroller  General,  in  which  de- 
fendant appealed.  On  decision  of  constitu- 
tional questions  by  the  aid  of  the  Circuit 
Judges.    Judgment  as  stated. 

Fred  H.  Dominick,  of  Columbia,  pro  se. 


GARY,  C.  J.  On  the  call  of  this  case  for 
hearing  In  the  Supreme  Conrt,  it  appeared 
that  Hon.  R.  C.  Watts,  Associate  Justice,  was 
disqualified  from  sitting,  by  reason  of  the 
fact  that  the  appeal  was  from  an  order  made 
by  him.  Thereupon  the  petitioner  respondent 
requested  this  court  to  certify  to  Hon.  Cole 
L.  Blease,  as  (Governor,  the  fact  of  such  dis- 
qualification, in  order  that  he  might  commis- 
sion some  one  learned  in  the  law  to  preside 
in  the  place  of  Mr.  Justice  Watts.  It  appear- 
ed to  the  Justices  of  this  court,  that  there  Is 
Involved  a  question  of  Constitutional  law,  up- 
on which  the  entire  court  is  not  agreed,  to 
vHt,  whether  petitioner  respondent  is  enti- 
tled to  demand  as  a  right,  nnder  the  provi- 
sions of  the  Constitntion,  that  the  place  of 
the  disqualified  Justice  be  filled  there  being 
a  quorum  present  without  his  attendance, 
whereupon  the  Chief  Justice  called  the  Cir- 
cuit Judges  to  the  assistance  of  the  Supreme 
Conrt,  for  the  purpose  of  determining  said 
question. 

Wlien  the  case  of  McAnlay  v.  McAulay,  70 
6.  E.  785,  was  heard  by  the  Supreme  Court,  It 
was  composed  of  five  members — MF.  Justilce 
Woods  bein£  one  of  them — but  the  opinion, 
wliiGli  was  rendered  by  an  evenly  divided 
oouil;  was  not  filed  until  he  had  resigned. 
The  appellant's  attorney  filed  a  petition  for 
a  rehearing  in  that  case  on  several  grounds, 
one  of  which  was  that  the  court  was  without 
power  to  render  the  decision,  for  the  reason 


that  it  was  then  composed  only  of  four  Jus- 
tices. The  reasoning  of  the  court  in  the  case 
hereinbefore  mentioned  shows  conclusively 
that  it  is  not  incumbent  on  the  court  or  the 
Justices  thereof  to  certi^  to  the  Governor 
the  disqualification  of  a  Justice  in  any  cause 
or  causes,  in  order  that  he  may  "immediately 
commission  specially  the  requisite  number  of 
men  learned  in  the  law,  for  the  trial  and  de* 
termination  thereof,  whether  the  disqualifi- 
cation arises  from  the  fact  of  resignatfon, 
when  the  unexpired  term  exceeds  or  is  less 
than  one  year,  or  where  the  disqualification 
is  temporary,  as  in  the  present  case,  or  where 
the  disqualification  arises  from  any  other 
cause,  unless  there  is  not  a  quorum  present" 

[1]  When  the  provisions  of  the  Constitu- 
tion relative  to  this  question  are  considered 
in  their  entirety,  it  is  apparent  that  when 
three  qualified  members  of  the  court  are  pres- 
ent, a  quorum  of  the  court  is  present,  and 
it  is  discretionary  with  the  court  so  com- 
posed, or  the  Justices  thereof,  whether  they 
will  certify  the  disqualification  or  temporary 
absence  of  any  other  member  or  members  of 
the  court  to  the  Governor,  in  order  that  he 
may  commission  some  one  learned  in  the  law 
to  preside  in  the  place  of  the  disqualified  or 
absent  Justice.  Of  course,  the  disqualifica- 
tion of  a  justice  or  Justices  does  not  dis- 
qualify him  or  them  from  certifying  the  fact 
of  his  or  their  disqualification  to  the  Gov- 
ernor. 

[2]  Finally,  it  Is  contended  that,  although 
the  court  when  composed  of  a  quorum  has 
the  power  to  render  Judgment  in  a  cause, 
it  has  not  the  power  to  certify  to  the  Gov- 
ernor that  there  is  a  vacancy  arising  from 
the  resignation  of  a  Justice,  in  order  that  the 
Governor  may  commission  some  one  to  pre- 
side in  the  place  of  the  resigned  Justice. 
This  proposition  is  untenable,  as  it  is  incon- 
sistent with  the  provisions  of  the  Constitu- 
tion and  the  construction  placed  upon  them 
by  this  court 

The  Supreme  Court  is  therefore  empowered 
to  exercise  its  discretion  in  any  cause,  ir- 
respective of  the  grounds  of  disqualification, 
and  it  is  so  adjudged. 

HYDRICK  and  WATTS,  JJ.,  and  PRINCE, 
MEMMINGER,  WILSON,  DE  VORE,  SEASE, 
RICE,  GARY,  SPAIN,  and  BOWMAN,  Cir- 
cuit Judges,  concur. 

ERASER,  J.  (dissenting).  On  the  call  of 
this  case  for  hearing  in  the  Supreme  Court 
it  appeared  that  Hon.  R.  C.  Watts,  Associate 
Justice  of  this  court,  is  disqualified  from  sit- 
ting In  the  cause  by  reason  of  the  fact  that 
the  appeal  is  from  an  order  made  by  him. 
Thereupon  the  petitioner  respondent  request- 
ed this  court  to  certify  to  Hon.  Cole  L.  Blease, 
as  Governor,  the  fact  of  such  disqualification, 
in  order  that  he  might  commission  one  learu- 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Seriee  4  Rep'r  Indexes 
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ed  in  the  law  to  sit  in  place -of  Mr.  Justice 
Watts.  It  appeared  to  the  Justices  of  the 
Supreme  Court  that  there  is  a  question  of 
constitutional  law  inyolved,  to  wit:  Is  it 
necessary  for  the  Supreme  Court  to  o&t^tj 
to  the  Governor  the  disquallflcation  of  a 
Justice  so  as  to  have  the  place  of  the  dis-. 
qualified  Justice  supplied,  or  is  it  optional 
with  the  court?  It  further  appeared  that 
upon  the  decision  of  this  question  the  entire 
court  is  not  agreed,  and  the  Circuit  Judges 
have  been  called  to  the  assistance  of  the 
court,  after  hearing  argument  the  court  en 
banc  decides. 

The  Constitution  gives  the  right  to  litigants 
in  the  Supreme  Court  to  have  the  place  of  a 
disqualified  Justice  filled  by  executive  ap- 
pointment This  right  may  be  waived  as  any 
other  right  may  be  waived.  The  Constitution 
provides  (article  6,  f  6):  "In  case  all  or  any 
of  the  Justices  of  the  Supreme  Court  shall  be 
thus  disqualified  or  be  otherwise  prevented 
from  presiding  in  any  cause  or  causes  the 
court  or  the  Justices  shall  certl^  the  same 
to  the  Governor  of  the  state  and  he  shall 
Immediately  commission,  specially,  a  requi- 
site number  of  men  learned  In  the  law  for  the 
trial  and  determination  thereof."  Inasmuch 
as  the  Constitution  provides  (section  2,  art 
5)  that  three  Justices  shall  constitute  a 
quorum,  it  is  claimed  that  it  is  only  necessary 
to  fill  a  place  where  the  number  is  reduced 
below  three.  The  number  of  Justices  who 
are  qualified  to  hear  a  cause  may  be  less 
than  a  full  bench  of  five  when  vacancies  oc- 
cur. Section  11  of  article  5  provides:  **A11 
vacancies  In  the  Supreme  Court  or  inferior 
tribunals  shall  be  filled  by  elections  as  here- 
in prescribed.  Provided  that  if  the  unexpir- 
ed term  does  not  exceed  one  year  such  va- 
cancy may  be  filled  by  executive  appoint- 
ment" When  there  are  vacancies  and  the 
term  exceeds  a  year  the  places  cannot  be  fill- 
ed by  appointment  but  when  one  or  more 
Justices  are  disqualified,  the  Constitution 
provides  for  an  appointment. 

It  is  true  the  words  "otherwise  prevented 
from  presiding"  are  general  enough  to  cover 
all  cases,  but  the  specific  words  that  im- 
mediately precede  this  general  expression 
are  disqualifications. 

The  rule  is  well  stated  in  Sutherland  on 
Statutory  Construction  (section  268) :  "Where 
there  are  general  words  following  particular 
and  specific  words,  the  former  must  be  con- 
fined to  things  of  the  same  kind." 

It  seems  to  me,  therefore,  that  the  general 
words  refer  to  disqualifications.  This  con- 
struction gives  effect  to  every  provision  of 
the  Constitution:  (1)  A  vacancy  for  more 
than  a  year  shall  be  filled  only  by  election, 
and  no  appointment^  can  be  made  to  fill  a 
vacancy  In  any  case;  (2)  the  place  of  a  dis- 
qualified Justice  shall  be  filled  by  appoint- 
ment ;  (8)  three  may  be  a  quorum. 


(M  &  C.  196) 

In  re  F.  W.  POB  MANUFACTURING  CO. 

MONAGHAN  MILLS  et  aL  r.  GILREATH 

MFG.  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  11, 

1913.     On  Petition  for  Rehearing, 

Dec.  6,  1918.) 

1.  Sales  (§  289*)  —  Insolvbnct  of  Btjteb  — 

RSMEDIBS  OF  ^LLBB— STOPPAOB  XS  TBANS- 
ITU. 

One  selling  goods  on  credit  has  the  right 
of  stoppage  in  transitu  tJter  the  goods  are 
delivered  to  the  carrier,  warehouseman,  etc,  for 
delivery  to  the  buyer,  upon  discovering  the 
buyer's  insolvency. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  824,  826;   Dec.  Dig.  f  289.*] 

2.  Saubs   (i  296*)  —  Rbmeoieb  of  Sxlueb-- 
Stoppagb  in  Tbansitxj. 

The  placing  of  goods  sold  on  credit  in  a 
warehouse  does  not  defeat  the  seller's  right  of 
stoppage  in  transitu,  unless  they  are  subject 
to  the  buyer's  order  and  control ;  and  there  can 
be  no  delivery  to  the  buyer  on  mere  order  for 
delivery,  unless  it  is  actually  delivered  and  de- 
mand for  the  goods  made  under  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   If   837-847;    Dec.   Dig.   i   296.*] 

3.  Sales  (|  296*)— Stoppagb  in  Tbansitu— 
Termination  of  Tbansit. 

To  deprive  the  seller  of  goods  of  the  right 
of  stoppage  in  transitu  by  delivery  to  the  buyer, 
termination  of  the  transit  should  be  clearly 
shown  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  if  837-847;    Dec.  Dig.  f  296.*] 

4.  Sales  (f  296*)  —  Fbeight  —  Stoppage  in 
Tbansitu. 

Unbleached  goods  were  sold  to  a  manu- 
facturing company  and  invoiced  to  it,  but  were 
to  be  delivered  to  a  bleachin«;  company,  an  in- 
dependent contractor,  to  be  finished,  when  they 
were  to  be  delivered  to  the  buyer,  whose  plant 
was  located  some  three  miles  from  that  of  the 
bleaching  company.  Held,  that  delivery  of  the 
goods  to  the  bleaching  company  did  not  termi- 
nate the  transit  so  as  to  prevent  the  seller  from 
exercising  its  right  of  stoppage  in  transitu 
while  the  goods  were  in  the  hands  of  the  bleach- 
ing company. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   §§  837-847;    Dec.  Dig.   {  296.*] 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  J.  W.  De  Vore,  Judge. 

Action  by  the  Monaghan  Mills  and  others 
against  the  Gilreath  Manufacturing  Com- 
pany, asking  for  appointment  of  a  receiver, 
for  sale  of  assets,  and  for  distribution  of  pro- 
ceeds thereof  to  creditors.  In  the  matter  of 
the  claims  of  the  F.  W.  Poe  Manufacturing 
Company  and  others.  From  the  Judgment, 
certain  claimants  and  F.  W.  Symmes,  as  re- 
ceiver, appeal.    Judgment  modified  as  stated. 

The  report  of  the  master  is  as  follows: 
'*The  master  to  whom  this  case  was  re- 
ferred begs  leave  to  report  that  he  has  held 
references  and  taken  the  testimony  herewith 
filed,  and  the  following  are  his  findings  of 
fact  and  his  conclusions  of  law: 

"This  action  was  Instituted  in  this  court 
on  the  29th  day  of  January,  1912,  for  the 
appointment  of  a  receiver  for  the  Qilreath 
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Manufacturing  Company,  a  corporation  al- 
leged to  be  Insolvent,  for  the  sale  of  Its  as- 
sets and  for  the  distribution  among  creditors. 
On  the  same  day  F.  W.  Symmes  was  appoint- 
ed receiver,  qualified,  and  took  charge  of 
tlie  business;  and  In  the  order  appointing  a 
receiver  It  was  ordered  that  all  persons  hav- 
ing dalma  against  the  corporation  be  requir- 
ed to  present  their  claims  duly  proven,  to 
the  master  of  Greenville  county  on  or  before 
a  day  certain,  to  be  specified  In  the  rule 
published  by  the  master  once  a  week  for  five 
consecutive  weeks,  and  that  It  be  referred  to 
said  master  to  publish  said  rule  calling  In 
creditors,  and  that  he  report  with  all  con- 
venient speed  to  the  court,  the  amounts  due 
the  several  creditors  with  their  se\'eral  prior- 
ities of  liens,  if  any,  with  leave  to  report  any 
special  matter. 

"The  master  appointed  May  8,  1912,  as  the 
limit  of  time  for  filing  claims,  and  duly  pub- 
lislied,  as  required,  notice  to  that  effect,  and 
numerous  claims  have  been  filed,  wlilch  will 
be  referred  to  in  detail  herein. 

"On  March  8,  1912,  the  receiver  presented 
Ills  certain  jpetltlon  to  the  court.  In  which  he 
alleged :  That  he  found  in  the  hands  of  the 
Union  Bleaching  &  Finishing  Company  a 
large  quantity  of  goods  which  had  been  sold 
to  and  were  held  upon  account  of  GUreath 
Manufacturing  Company,  but  which  were 
claimed  by  various  manufacturers  upon  the 
ground  that  said  goods  had  never  been  de- 
livered to  GUreath  Manufacturing  Company, 
but  were  held  by  the  Union  Bleaching  &  Fin- 
ishing Company  subject  to  the  .order  of  said 
parties,  or  were  subject  to  liens  for  purchase 
price.  These  parties  were:  (1)  Osceola  Com- 
mission Company ;  (2)  Alice  Mills;  (3)  F.  W. 
Poe  Manufacturing  Company.  That  the  goods 
80  held  were  needed  for  the  purpose  of  fill- 
ing outstanding  orders  taken  by  GUreath 
Manufacturing  Company,  and  asking  that  he 
be  allowed  to  withdraw  said  goods  from  the 
Union  Bleaching  &  Finishing  Company,  the 
claim  of  said  parties  to  be  transferred  to  the 
manufactured  product  and  proceeds  of  sale, 
whidi  should  be  kept  separate. 

"On  the  6th  day  of  February,  1912,  and 
the  11th  of  March,  1912,  orders  were  signed 
by  Hon.  Judge  Memminger,  with  consent  of 
aU  the  above  parties.  Including  also  Lois 
Cotton  Blills  and  Brandon  Mills,  who  made 
similar  claims,  conformable  with  the  prayer 
of  said  petition.  Under  said  order  the  re- 
ceiver withdrew  from  the  Union  Bleaching 
&  Finishing  Company  goods  to  the  invoice 
value  as  follows: 

Osceola  Ck>mmlB8ion  Ck>mpan7...... I  262  62 

Alice  Cotton  Mills 910  85 

F.  W.  Poe  Mfg.  Company 649  10 

Brandon  Mills  8,237  88 

"On  July  5,  1912,  an  order  was  signed  by 
Judge  Prince,  modifying  the  previous  orders, 
and  permitting  F.  W.  Poe  Manufacturing 
Company  to  sell  the  goods  referred'  to  in  the 
petition  which  had  not  been  delivered  to  the 
receiver  under  the  said  orders,  be  having  sua- 1 


pended  manufacturing;  the  proceeds  of  sale 
to  be  kept  separate  by  the  said  F.  W.  Poe 
Manufacturing  Company,  subject  to  the  or- 
der of  the  court,  .the  proceeds  standing  in  the 
place  instead  of  the  goods  themselves,  and 
to  be  held  subject  to  the  rights  of  the  re- 
ceiver and  Union  Bleaching  &  Finishing 
Company  as  they  should  be  established  in 
this  cause.  Under  this  order  the  F.  W.  Poe 
Manufacturing  Company  resumed  possession 
of  all  the  goods  delivered  to  the  Union  Bleach- 
ing &  Finishing  Company,  except  the  quan- 
tity delivered  to  the  receiver  above  stated. 

'The  following  simple  claims  filed  with 
and  proved  before  me  in  due  time,  about 
which  there  is  no  controversy,  I  report  as 
correct,  and  entitled  to  share  pro  rata  in  the 
distribution  of  the  assets: 

J.  W.  Norwood: 

L  Note,  August  25,  1911,  due  January  25, 
1912,  $3,000 ;  Interest  7  per  cent,  from 
maturity;  no  credits;  10  x>er  cent, 
attorney's  fees. 

Amount  due,  October  23,  1912 |3,156  38 

Attorney's  fees  100  00 


|S,26eS3 
I  only  allow  $100  attorney's  fees,  which 
I  think  is  reasonably. 

I.  Note,  September  27,  1911,  due  January 
27,  1912.  $3,500;  interest  7  per  cent 
from  maturity;  credit,  $237.73,  Jan- 
uary 80,  1912 ;  10  per  cent,  attorney's 
fees. 

Amount  due  October  23,  1912 $3,431  23 

Attorney's  fees  100  00 


•       $3.631 23 
I  only  allow  $100  attorney's  fees  which 
I  think  is  reasonable. 

8.  Note  October  12,  1911,  due  February  12, 
1912,  $1,500;  interest  7  per  cent,  from 
maturity;  no  credits;  10  per  cent 
attorney's  fees. 

Amoimt  due  October  23,  1912 $1,672  83 

Attorney's  fees 5000 


$1,622  82 


I  only  allow  $50  attorney's  fees,  which  I 
think  is  reasonable. 

4.  Note  October  23.  1911,  due  January  23, 
1912.  $5,000 ;  interest  7  per  cent  from 
maturity;  no  credits;  10  per  cent 
attorney's  fees. 

Amount  due  October  23,  1912 $5,262  44 

Attorney's  fees  100  00 


$5,862  44 
I  only  allow  $100  attorney's  fees,  which 
I  think  is  reasonable. 

S.  Note  October  7,  1911,  due  January  7, 
1912,  $1,500;  interest  7  per  cent  from 
maturity;  no  credits;  10  per  cent 
attorney's  fees. 

Amount  due  October  23,  1913 $1,574  67 

Attorney's  fees 50  00 


$1,624  5V 


I  only  allow  $50  attorney's  fees,  which  I 
think  is  reasonable. 

6.  Note  November  21,  1911,  due  February 
21,  1912,  $2,500;  Interest  7  per  cent 
from  maturity;  no  credits;  10  per 
cent  attorney's  fees. 

Amount  due  October  23,  1912 $2,624  42 

Attorney's    fees 75  00 


I  only  allow  $76  attorney'*  fees  which  I 
think  is  reasonable. 


$2,699  42 
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Recapitulation. 

1  $8,256  S8 

3  8.S3128 

8  1.622  88 

4  M62  44 

5  1,624  67 

6  2,6d9  42-118,096  81 

Singer  Sewing  Machine  Company |  2.188  48 

Paris  Mountain  Water  Company....  |14  53 

21  1&-I      85  68 

Greenville  R.  B.  U  A  Int.  Company 20 

W.  A.  Barton .,  4  60 

Ballard  Knitting  Company 8,528  80 

Baptist  Courier  100 

Poe  Hardware  &  Supply  Company 88  69 

Hessell,  Raines  ft  Co 222  84 

McKee  &  Blivon  Button  Company 625  00 

Mlnot.  Hooper    &  Co 639  35 

Carolina  Supply  Company ....,        166  68 

Monaghan  Mills: 

L  Note  November  9,  1911.  due  January  15, 
1912,  $4,700. 

Amount  due  October  20,  1912 |  2,090  18 

8.  Note  November  25,  1911,  due  February 
25.  1912.  11,500;  interest  7  per  cent 
from  maturity ;  10  per  cent,  attor- 
ney's fees. 

Amount  due  October  28.  1912 4,958  08 

Interest  from  maturity  at  7  per  cent. 
Amount  due  October  28.  1912 4.953  08 

Western  Union  Telegraph  Company |        1  80 

Hooper  Sons  Manufacturing  Company 94  00 

Greenville  M.  A  M.  Company 18  65 

W.  C.  Schmidt 8  86 

Carolina  Hardware  Company 8  55 

German  Artistic  Weaving  Company 21  16 

C.  D.  Strad ley  Company 2  40 

Union  Button  Sewing  Company ••  48  61 

Norwood  National  Bank: 
L    Note   November  2,  1911.    due  March   2, 
1912,    $2,000;     Interest    7    per    cent 
from  maturity;    10  per  cent  attor- 
ney's fees. 

Amount  due  October  28.  1812 $2,090  18 

8.  Note  November  25.  1911.  due  February 
25,  1912,  $1,600;  interest  7  per  cent 
from  maturity;  10  per  cent  attor- 
ney's fees. 

Amount  due  October  23,  1912 1.669  42 

Attorney's  fees  on  these  two  notes  al- 
lowed as  reasonable 150  00 

Wilmington  Savings  A  Trust  Company: 
L    Note   November  29.   1911,    due  May  29, 
1912.    $3,500;     interest    7    per    cent 
from  maturity;    10  per   cent  attor- 
ney's fees. 

Amount  due  October  23.  1912 8.596  61 

Attorney's  fees,   allowed 75  00 

8.  Note  December  80,  1911,  due  June  80, 
1912,  $2.600 ;  interest  7  per  cent,  from 
maturity ;  10  per  cent  attorney's 
fees. 

Amount  due  October  23,  1912 2,554  44 

Attorney's  fees  allowed 75  00 

Tryon  Paper  Box  Company $  1.222  93 

Gilreath-Durham  Company 12  15 

Bnsor  A  Co 12  00 

Edwin  P.  Gleaaon  A  Son 843  70 

Union  Special  Machine  Company 155  52 

John  H.   Wilson 23  24 

Harrison  Bros 83  25 

Postal  Telegraph  Company 3  66 

Samuel  Eiseman  A  Co 460  42 

City  National  Bank: 

Note  November  14,  1911,  due  February 
14.  1912,  $2,500;  interest  8  per  cent 
from  maturity;  10  per  cent,  attor- 
ney's fees. 

Amount  due  October  23.  1912 $  2,638  84 

Attorney's  fees  allowed 75  00 

G.  Reis  A  Bro 4  65 

Automatic  Button  Company 670  34 

Darracb  A  Co 430  02 

G.  B.  Foster ••• 74  24 


Fourth  National  Bank: 
1.   Note  August  18,  1911,  dus  February  19. 
1912,  $400;    Interest  7  per  cent  from 
maturity;    credit,  $189.66. 

Amount  due  October  28,  1912 $     272  79 

8.  Note  September  6.  1911,  due  January  14, 
1912.  $1,000 ;  interest  7  per  cent  from 
maturity. 

Amount  due  October  28,  1912 1,062  21 

8.    Note  September  14,  1911,  due  January  14, 
1912,  $2,000;    interest  7. per  cent  from 
maturity. 
Amount  due  October  28,  1912 2,107  69 

4.  Note  October  28,  1911.  due  April  28.  1912, 

$1,000;   interest  7  per  cent  from  ma- 
turity. 
Amount  due  October  28,  1912 ^...      1,035  71 

5.  Note  November  2.   1911.   due  March  2. 

1912,  $1.000 ;   interest  7  per  cent  from 
maturity. 
Amount  due  October  28,  1912 1.045  09 

6.  Note  November  9,  1911,  due  February  7, 

1912,  $4,000 ;   interest  7  per  cent  from 
maturity. 
Amount  due  October  28.  1918 4,199  01 

7.  Note  December  14.  1911,  due  March  13, 

1912,  $1,000 ;   interest  7  per  cent  from 
maturity. 
Amount  due  October  28,  1912 1,042  79 

Thread  Agency $     245  60 

Lottie  F.  Sexton,  Adm'x 309  37 

Oregon  Lumber  Company 143 

W.  J.  Baxter  Company 1.880  60 

Greenville  Bonded  Warehouse 2125 

Osceola  Commission  Company 2,169  23 

Victor  Safe  A  Lock  Company  ($86.50— $6.02)  80  48 

Mercantile  Agency 87  60 

Busbee-Southern  Furniture  Company.......  7  20 

J.  T.  Stone 19  00 

J.  D.  Gllreath 24  58 

Morgan-Austin  Company. ,  49  94 

Textile  Journal 8  00 

People's  Bank: 

1.  Note  T.  U.  yaughn,  dated  September  28, 

1911,    due   one    day   after   date,    tor 
$1,000;    interest  at  7  per  cent 
Amount  due  October  23,  1912 $  1,075  88 

2.  Note  T.  U.  Vaughn,  dated  November  21, 

1911.   due    one   day    after    date,    for 
$1,000;    interest  at  7  per  cent 
Amount  due  October  28,  1912 1,064  56 

Total  simple  claims $81,934  09 


The 'Owners  of  the  following  claims  claim 
right  of  stoppage  in  transitu  of  goods: 

Lois  Cotton  Mills $  1.217  60 

Brandon  Mills 1,814  48 

F.  W.  Poe  Manufacturing  Company: 

Statement  No.  1 12,134  02 

Statement  No.  2 2.999  27 

Alice  Cotton  Mills 1.978  64 

Osceola  Commission  Company 4.113  65 

Total  $24,257  4« 

The  following  claims  were  filed,  but  are 
disputed  by  the  receiver,  and  strict  proof 
of  same  is  required. 

Elbert  Lockerson $666  64 

Johnson-Larimer  Company 87  40 

Victor  Safe  and  Lock  Company................     80  48 

ToUl  $S34  52 

Also  the  claim  of  the  Union  Bleaching  & 
Finishing  Company,  on  w^hich  lien  is  claimed 
on  goods  in  their  hands  as  bleachers: 

Amount  of  claim ••••••• ••  $lt600  If 
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Also  the  following  claims  contended  for  by 
owners  to  be  preferred  claims: 

James  T.  Williams  Hardware  Company  (for 
rent)    I  60  00 

Clftlm  of  Utlca  Knitting  Company  (claim  and 
deliyery)    82  40 

Claim  of  Spool  Ck>tton  Company  (claim  and 
deliT«ry)    95  00 

Total  1177  40 

"The  Claim  of  the  Spool  Cotton  (Company 
for  |95»  and  the  claim  of  the  Utica  Knitting 
Company  for  $32.40,  are  for  goods  in  the 
depot  at  the  time  of  the  receivership.  The 
receiver  brought  claim  and  delivery  proceed- 
ings against  the  Southern  Railway  Company 
for  the  goods,  took  possession  and  used  them 
in  keeping  the  corporation  a  *golng  concern* 
for  the  time.  I  think  these  claims  should 
be  allowed  as  preferred  claims.  The  claim 
of  James  T.  Williams  Hardware  Company 
for  $50  for  rent  is  also  a  preferred  claim. 

"The  storm  center  of  the  litigation,  how- 
ever, is  in  the  claims  of  the  Osceola  Commis- 
sion Ck>mpany,  Alice  Mills,  F.  W.  Poe  Man- 
ufacturing Company,  Lois  Cotton  Mills,  and 
Brandon  Mills,  each  of  whom  claims  the 
right  of  a  preferred  creditor  by  reason  of 
having  exercised  the  right  of  stoppage  in 
transitu  after  the  corporation  became  insolv- 
ent, and  before  the  goods  sold  by  them 
reached  the  actual  possession  of  the  Gilreath 
Manufacturing  Company. 

'The  testimony  in  this  case  Is  voluminous, 
and  the  argument  of  counsel  is  able  and 
elaborate.  After  a  careful  review  of  the 
testimony  and  rigid  analysis  of  argument  of 
counsel,  the  master  is  of  the  opinion  that 
the  controlling  question  of  fact  in  this  case 
is  that  of  delivery. 

"If  fhe  manufacturing  companies  delivered 
to  the  Gilreath  Manufacturing  Company  the 
goods  sold  them,  the  proceeding  to  stop  them 
in  transitu  cannot  be  maintained. 

"If,  however,  these  goods  did  not  reach  the 
actual  possession  of  the  Gilreath  Manufac- 
turing Company,  then  the  proceeding  to  stop 
in  transitu  will  prevail. 

"As  to  the  contention  of  F.  W.  Poe  Manu- 
fiicturing  Company: 

"This  company  presents  practically  three 
claims,  which  I  shall  refer  to  as  Claim  A, 
Claim  B,  and  Claim  C,  respectively. 

"Claim  A  is  for  goods  which  were  sold 
to  Gilreath  Manufacturing  Company,  in  the 
sum  of  $12,134.02.  Invoices  for  these  goods 
were  rendered  to  Gilreath  Manufacturing 
Company  and,  under  the  terms  of  sale,  Poe 
Manufacturing  Ck)mpany  sent  the  goods  by 
wagon  to  the  Union  Bleaching  &  Finishing 
Company  for  account  of  Gilreath  Manufac- 
turing Company.  '  The  Bleachery  received 
them  as  the  goods  of  the  Gilreath  Manufac- 
turing Company,  so  entered  them  upon  their 
books,  bleached  and  finished  the  goods  ac- 
cording to  the  directions  of  the  Gilreath  Man- 
ufacturing Company,  held  them  subject  to  its 
order,  and  shipped  out  some  of  the  goods  on 


the  order  of  the  Gilreath  Manufacturing 
Company.  This  was  the  situation  when  it 
was  learned  that  Gilreath  Manufacturing 
Company  was  in  embarrassed  circumstances. 
Thereupon  Poe  Manufacturing  Company 
wrote  a  letter  seeking  to  rescind  the  sale 
and  directing  the  Bleachery  not  to  deliver 
the  goods. 

"Claim  B  is  for  goods  sold  by  Poe  Man- 
ufacturing Company  to  Gilreath  Manufactur- 
ing Company  and  invoices  rendered  to  the 
Gilreath  Manufacturing  Company  showing 
the  cases,  numbers*  and  prices,  etc.  These 
goods  were  in  the  hands  of  the  Bleachery, 
which  had  finished  them  for  account  of  Poe 
Manufacturing  Company.  The  Bleachery 
had  not  been  advised  as  to  the  sale  of  these 
goods  to  Gilreath  Manufacturing  Company, 
and  no  order  on  the  Bleachery  given  for  de- 
livery. These  goods  were  represented  by  two 
bills,  one  for  $1,076.70,  and  the  other  for 
$1,075.76. 

"Claim  C  is  for  goods  which  were  sold  by 
Poe  Manufacturing  Company  to  Gilreath 
Manufacturing  Company  in  the  sum  of  $906.- 
61,  and  invoices  rendered  to  the  latter  com- 
pany showing  goods,  prices,  etc.  These  goods 
were  at  the  time  of  the  sale  in  the  hands  of 
the  Poe  Manufacturing  Company,  where  they 
remained  until  the  receivership. 

"Poe  Manufacturing  company  claims  the 
title  to  all  these  goods,  and  the  right  of 
stoppage  in  transitu,  on  the  ground  that  the 
goods  had  never  reached  the  actual  posses- 
sion of  the  defendant  corporation  before  this 
right  was  invoked. 

Each  Invoice  showed  that  the  sale  was  on 
credit,  and  I  find  as  further  facts  that  the 
Gilreath  Manufacturing  Company  has  never 
paid  for  the  goods,  and  was  insolvent  about 
the  1st  day  of  January,  1912. 

"As  to  goods  under  Claim  A,  the  agreement 
was  that  these  goods  should  be  delivered  by 
Poe  Manufacturing  Ck>mpany  to  the  Bleach- 
ery, where  they  were  to  be  bleached  and 
finished  under  the  directions  of  the  Gilreath 
Manufacturing  Ck>mpany,  the  charges  for 
this  work  being  directly  against  the  Gil- 
reath Manufacturing  Company.  Delivery 
was  complete,  then,  so  far  as  Poe  Manufac- 
turing Company  and  Gilreath  Manufacturing 
Company  are  concerned  when  the  goods  were 
delivered  and  received  by  the  Bleachery  for 
account  of  the  Gilreath  Manufacturing  Com- 
pany. Thereafter  Poe  Manufacturing  Com- 
pany had  no  control  over  these  goods.  The 
testimony  Is  clear  on  this  point  Poe  Man- 
ufacturing Company  never  attempted  to  tix- 
ercise  any  control  over  them  and  no  control 
on  their  part  was  recognized.  While  in  the 
hands  of  the  Bleachery,  these  goods  were 
to  undergo  very  substantial  change.  They 
were  to  be  taken  out  of  the  original  packages, 
bleached,  and  finished,  and  repackied  for  the 
uses  of  the  Gilreath  Manufacturing  Com- 
pany. If,  in  a  sale  of  personal  property,  de- 
livery to  a  third  person  at  the  request  of  the 
purchaser  is  ever  to  be  accounted  delivery  to 
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the  purchaser,  I  think  that  this  is  that  case. 
When  the  goods  went  into  the  hands  of  the 
Bleachery  and  their  yery  nature  changed  un- 
der direction  of  Gilreath  Manufacturing 
Company  after  the  goods  had  been  held  for 
account  of  that  company,  Poe  Manufacturing 
Company  had  absolutely  no  power  or  control 
over  the  goods,  while  Gilreath  Manufactur- 
ing Company  did  have  absolute  ownership 
and  power  of  disposition  of  the  goods. 

**  'Goods  are  delivered  when  they  are  plac- 
ed in  the  buyer's  power  that  he  may  im- 
mediately remoye  them  and  cannot  rightfully 
be  prevented  from  so  doing.*  Smith's  Mer. 
Law,  §  599. 

"  'The  delivery  of  an  article  sold  to  a  per- 
son appointed  by  the  vendee  to  receive  it 
is  a  delivery  to  the  vendee.' 

"'Delivery  to  a  warehouseman  or  third 
person  as  bailee  for  the  purchaser  by  the 
consent  or  direction  of  the  purchaser  Is  suffi- 
cient delivery  to  the  purchaser.'  24  A.  & 
En.  of  Law,  1072. 

"'Actual  delivery  will  be  deemed  made 
whenever  the  goods  go  into  the  hands  of  the 
warehouseman  who  has  express  or  implied 
authority  from  the  vendee  to  receive  and 
hold  them  as  his  agent,  and  who  does  so 
receive  and  hold  them.' 

"  'Where  a  warehouseman  receives  the 
goods  at  their  destination,  not  merely  as  a 
middleman,  but  as  the  buyer's  receiving 
agent,  the  delivery  Is  final,  and  the  right  of 
stoppage  is  cut  off.'  28  A.  &  En.  of  Law, 
U07. 

"Actual  delivery  to  the  agent  of  the  con- 
signee or  to  one  who  the  consignee  has  di- 
rected delivery  to  be  made  for  him  puts  an 
end  to  the  right  of  stoppage  by  the  vendor. 

"  'The  right  of  the  stoppage  in  transitu  is 
extinguished  only  by  actual  and  complete 
delivery  of  the  goods  consigned  to  the  ven- 
dee or  to  some  agent  of  and  for  him.'  Calla- 
han V.  Babcock  [21  Ohio  St  281],  8  Am.  Rep. 
63. 

"'If  the  purchaser  gives  orders  that  the 
goods  should  be  sent  to  a  particular  place, 
there  to  be  kept  until  he  gives  fresh  orders 
as  to  their  destination  ^  a  new  carrier,  the 
original  transit  Is  at  an  end  when  they  have 
reached  that  place,  and  any  further  transit 
is  a  fresh  and  Independent  transit'  Bethel 
7.  Clark,  20  Q.  B.  D.  616;  Willlston  on  Sales, 
616. 

"  'The  destination  may  be  fixed  by  the  con< 
tract  of  sale  or  by  directions  given  by  the 
smrchaser  to  the  vendor,  but,  however  fixed, 
the  goods  have  arrived  at  their  destination 
and  the  transitus  is  at  an  end  when  they  have 
gotten  into  the  hands  of  some  one  who 
holds  them  for  the  purchaser  and  for  some 
other  purpose  than  that  of  merely  carrying 
them  to  the  destination  fixed  by  the  con- 
tract, or  by  the  directions  given  by  the  pur- 
chaser to  the  vendor.'  Judge  Cave  in  Bethel 
V.  Clark,  supra. 

"In  Frazer  ft  Co.  v.  Hilliard  et  al.,  2 
Strob.  809,  our  own  court  in  referring  to  sev- 


eral oases,  referred  to  as  auUierlty,  said: 
'These  cases  show  that  the  deposit  of  goods, 
when  they  have  reached  their  destination,  in 
a  warehouse,  subject  to  the  order  and  control 
of  the  buyer,  is  an  executed  delivery,  as  ef- 
fectual to  defeat  tl'.e  right  of  stoppage  in 
transitu  as  if  they  had  been  deposited  in  the 
warehouse  of  the  buyer.* 

"Counsel  for  Poe  Manufacturing  Company 
contends  that  delivery  was  not  complete  be- 
cause Gilreath  Manufacturing  Company  had 
not,  at  the  time  of  delivery  to  the  Bleachery, 
exhausted  its  right  of  inspection  of  the 
goods  and  of  the  rejection  for  failure  to  come 
up  to  sample.  In  the  first  place,  there  is 
no  evidence  that  the  right  of  rejection  con- 
tinued after  the  delivery  to  the  Bleachery. 
Gilreath  Manufacturing  Company  might  well 
have  contented  itself  with  the  warranty 
contained  in  the  contract  of  sale.  At  any 
rate,  it  could  not  be  successfully  contended 
that  the  goods,  having  been  received  by  the 
Bleachery,  were  finished  and  bleached  by 
the  Bleachery  under  the  directions  of  the 
Gilreath  Manufacturing  Company.  Certain- 
ly this  would  terminate  any  right  of  rejection 
on  the  part  of  Gilreath  Manufacturing  Com- 
pany. 

"Mr.  Willlston  in  his  work  on  Sales  (sec- 
tion 474)  declares  that  where  a  purchaser  has 
a  right  of  examination,  after  the  goods  come 
into  his  possession,  and  this  right  is  defer- 
red, the  title  passes  subject  to  the  right  of 
the  buyer  to  throw  back  the  title  if  the 
goods  are  not  what  the  bargain  required.  In 
other  words,  the  mere  fact  that  the  buyer 
would  have  the  right  to  reject  the  goods  if 
they  did  not  come  up  to  representation  does 
not,  in  any  way,  interfere  with  his  title  or 
his  possessory  rights  if  he  does  not  elect  to 
hold  onto  the  goods,  as  was  done  here.  The 
right  of  rejection  is  a  favor  extended  to  the 
purchaser  under  the  terms  of  the  contract 
It  was  never  intended  thereby  to  give  to  the 
seller  the  right  to  destroy  the  purchaser's 
title.  In  the  present  case  the  contract  con- 
templated delivery  at  the  Bleachery  for  ac- 
count of  Gilreath  Manufacturing  Company. 
Poe  Manufacturing  Company  did  not  ship 
the  goods  by  common  carrier,  but  sent  them 
by  its  own  wagons,  which  delivered  the  goods 
to  the  Bleachery.  Many  of  the  authorities 
then  quoted  by  counsel  on  the  subject  as  to 
determination  of  the  transit  of  the  goods 
shipped  by  a  common  carrier  are  utterly 
without  application.  In  the  present  case  de- 
livery was  made,  as  already  stated,  not  by  a 
common  carrier,  but  by  the  wagons  of  the 
seller.  Delivery  was  made  to  the  Bleachery 
for  account  of  Gilreath  Manufacturing  Com- 
pany. The  Bleachery  took  the  goods  under 
the  directions  of  Gilreitth  Manufacturing 
Company,  and  under  those  directions  altered, 
not  only  the  packages  but  the  very  character 
of  the  goods  themselves.  To  say  under  such 
circumstances  that  a  transit  (which  was  nut 
a  transit  by  common  carrier)  was  not  ter- 
minated is  not  tenabieu    The  cases  to  which 
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oonnsel  refers  are  several  of  tbis  character :  * 
Goods  are  shipped  by  rail  and  water.  Hav- 
ing reached  the  port,  they  are  placed  in  the 
warehouse.  The  purpose  of  placing  them  in 
there  is  to  await  subsequent  carriage  by  wa- 
ter. Under  such  drcumstances,  of  course 
the  delivery  to  the  warehouseman  is  only  a 
part  of  the  carriage.  Likewise,  If  grain  is 
shipped  and  during  the  course  of  the  car- 
riage is  placed  in  an  elevator  to  be  subse- 
quently carried  as  under  one  shipment,  then 
the  placing  of  it  in  the  hands  of  the  owner 
of  the  elevator  is  only  a  part  of  the  ship- 
ment, and  the  rig^t  of  stoppage  in  transitu  is 
continued.  But  no  case  can  be  found,  I 
opUie,  where  a  seller,  by  his  own  teams,  de- 
livers unbleached  goods  to  a  bleachery  for 
account  for  the  purchaser,  and  the  goods  are 
fixiished  under  the  directions  of  the  pur- 
chaser, their  very  nature  being  altered, 
where  the  court  held  that  under  such  dr- 
camstances  there  is  no  delivery,  and  that  a 
right  of  stoppage  in  transitu  still  applies. 

**In  our  case  of  Frazer  &  Oo.  v.  Billiard 
et  aL,  2  Strob.  L.  809,  the  court  said,  'The 
general  rule  is  that  when  the  goods  have  not 
been  paid  for,  the  vendor,  in  case  of  the  in- 
BolTency  of  the  vendee,  may  retain  them,  if 
they  remain  in  his  possession;  or,  if  he  has 
dispatched  the  goods  to  the  vendee,  he  may 
stay  them  on  the  way,  before  they  have 
come  to  his  possession.'  The  court  then  re- 
fers to  several  cases,  and  continues :  *These 
cases  show  that  the  deposit  of  goods,  when 
they  have  reached  their  destination,  in  a 
warehouse,  subject  to  the  order  and  control 
of  the  buyer,  is  an  executed  delivery,  as  ef- 
fectual to  defeat  the  right  of  stoppage  in 
transitu  as  if  they  had  been  deposited  in  the 
warehouse  of  the  buyer,  and  that  a  deposit, 
In  like  manner,  in  the  warehouse  of  the  ven- 
dor, divests  his  right  to  retain  for  the  price 
which  may  be  unpaid,  and  that  complete 
possession  may  be  transferred  without  a  re- 
moval of  the  goods,  or  the  exercise  of  any  act 
of  ownership,  but  by  the  mere  act  of  deliver- 
ing an  order  for  the  transfer  of  them  to  the 
vendee.' 

"I  conclude,  then,  that  as  to  goods  refer- 
red to  as  Claim  A  all  right  on  the  part  of 
Poe  Manufacturing  Ck)mpany  ceased  long  be- 
fore the  receivership,  and  that  Mr.  Poe*s  let- 
ter, seeking  to  rescind  the  sale  and  retake 
the  goods,  was  without  effect,  and  this  claim 
must  be  classed  with  simple  claims. 

"As  to  Claim  B,  I  find  that  these  goods 
were  sold  by  Poe  Manufacturing  Company  to 
the  Gllreath  Manufacturing  Company,  and 
Invoices  rendered  to  GUreath  Manufactur- 
ing Company  ?  therefore  these  goods  were  In 
the  hands  of  the  Bleachery  for  account  of 
Poe  Manufacturing  Company,  and  the 
Bleachery  had  not  been  advised  as  to  the 
sale  of  them  to  Gllreath  Manufacturing  Com- 
pany, and  were  held  subject  to  the  order  of 
Poe  Manufacturing  Company. 

"I  hold  that  while  the  title  to  these  goods 
may  have  passed  to  the  Gllreath  Manufac- 


turing Company,  they  are  still  in  the  pos- 
session of  the  seller's  agent,  to  be  delivered 
only  on  order  of  Poe  Manufacturing  Com- 
pany, which  order  or  notice  of  sale  was  nev' 
er  given,  and  the  right  of  stoppage  in  trans- 
itu is  clear. 

"I  find  that  Claim  0  is  for  goods  which 
were  sold  by  Poe  Manufacturing  Company 
to  Gllreath  Manufacturing  Company,  and  in- 
voices rendered  to  the  latter  company,  show- 
ing goods,  prices,  etc.  That  no  demand  for 
delivery  was  ever  made  by  the  vendee,  and 
they  were  at  the  time^f  the  appointment  of 
the  receiver,  and  stiU  remain,  in  the  hands 
of  the  vendor.  I  hold  that  Poe  Manufactur- 
ing Company  is  entitled  to  retain  possession 
of  said  goods. 

^'As  to  claim  of  Alice  Mills : 

'The  Alice  Mills  sold  certain  goods  to  the 
Gllreath  Manufacturing  Company.  These 
goods  were  shipped  to  the  Bleachery,  where 
they  were  finished,  the  Bleachery  charges 
being  made  against  the  Alice  Mills.  At  the 
time  of  the  shipment  instructions  were  given 
to  the  Bleachery  to  deliver  the  finished  goods 
to  Gllreath  Manufacturing  Company.  These 
instructions  were  in  the  following  words: 
'Shipping  order,  Gllreath  Manufacturing 
Company/  which  meant  that  the  goods  were 
to  be  turned  over  to  that  company.  After 
the  goods  were  finished  Alice  Mills  delivered 
to  Gllreath  Manufacturing  Company  an  or- 
der for  the  goods,  and  also  an  Invoice  show- 
ing numbers,  prices,  etc.  The  Bleachery  held 
the  goods  subject  to  the  orders  of  Gllreath 
Manufacturing  Company.  On  January  25, 
1912,  the  insolvency  of  the  Gllreath  Manu- 
facturing Company  being  known  or  suspect- 
ed, Alice  Mills  gave  written  notice  to  the 
Bleachery  to  cancel  all  instructions  from 
them  to  deUver  goods  to  Gllreath  Manufac- 
turing Company,  and  to  hold  all  their  style 
No.  73  until  further  notice.  This  was  the 
situation  at  the  time  of  the  receivership. 
The  goods  were  sold  on  credit,  and  on 
maturity  of  the  bills  a  note  representing  the 
larger  part  of  the  price  was  taken  for  the 
goods.  This  note  at  the  time  of  the  receiver- 
ship was  unmatured,  and  was  held  by  one 
of  the  banks.  At  the  time  of  the  receiver- 
ship the  goods  had  been  finished  and  were 
being  held  by  the  Bleachery  subject  to  the 
order  of  Gllreath  Manufacturing  Company. 

*'It  Is  manifest  that  the  carriage  was  com- 
pleted long  prior  to  the  receivership  and  no- 
tice not  to  deliver.  The  only  question  is 
whether  there  was  such  delivery  or  such 
change  of  control  as  to  preclude  Alice  Mills 
from  retaking  the  goods  until  the  payment 
of  its  debt 

"  'The  delivery  consists  rather  in  the  sur- 
render of  the  possession  and  control  of  the 
goods  than  in  the  actual  tradition  of  them 
by  the  seller  to  the  buyer.  In  other  words, 
goods  are  delivered  when  they  are  placed  in 
the  buyer's  power  so  that  he  may  Immedi- 
ately remove  them,  and  cannot  rightfully  be 
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preyented  from  00  doing.*  Smith's  Merc 
Laws,  i  599. 

"•Where  property  sold  is  at  the  time  in 
the  custody  of  a  third  person,  notice  to  him 
of  the  sale  is  sufficient  to  constitute  a  deUy- 
ery  as  against  subsequent  attaching  credi- 
tors.' Dempsey  y.  Gardner  [127  Mass.  381], 
34  Am.  Rep.  389. 

'*  'Where  the  bailee  has  notice  whether  he 
assents  to  the  transfer  or  not,  he  is  by  opera- 
tion of  law  bailee  for  buyer.  He  cannot 
thereafter  disregard  the  buyer's  rights.  A 
deliyery  to  the  original  bailor  would  there- 
after be  a  tort'    Williston  on  Sales,  i  454. 

"  *The  right  of  the  vendor  in  case  of  in- 
solvency of  the  vendee  to  retake  goods  which 
had  been  sold,  and  which  are  in  the  hands 
of  the  bailee,  ends  when  the  vendee  has  been 
furnished  by  the  vendor  with  the  means  of 
controlling  the  possession.'  Gill  y.  Paven- 
stedt,  7  Am.  Law  Reg.  (N.  S.)  672. 

"  *The  order  for  delivery,  although  not  evi- 
dence of  a  contract,  nor  ^yen  a  memorandum 
of  one,  was  nevertheless  a  thing  absolutely 
potent  to  confer  the  right  of  immediate  pos- 
session.* King  y.  Jarman  [35  Ark.  190],  37 
Am.   Rep.  2. 

"In  the  present  case  there  was  not  only 
an  order  for  the  goods,  but  there  was  an  in- 
voice showing  the  things  sold  and  the  prices. 
Moreover  the  Bleachery  had  been  fully  ad- 
vised that  it  was  to  hold  the  goods  subject 
to  the  order  of  the  Gilreath  Manufacturing 
Company,  and  it  was  actually  so  holding  the 
goods. 

"  'Where  such  articles  are  in  the  hands  of 
the  vendor's  bailee,  the  vendor's  order  on  him 
for  their  delivery,  given  to  and  accepted  by 
the  purchaser,  is  equivalent  to  delivery  and 
acceptance  of  the  articles,  if  notified  to  the 
bailee  and  actually  or  impliedly  assented 
to  by  him,  but  not  otherwise.'  King  v.  Jar- 
man,  supra. 

"  'Delivery  of  the  evidences  of  title  and  the 
orders  indorsed  upon  them  was  equivalent, 
in  the  then  situation  of  the  property,  to  the 
delivery  of  the  property  itself.  This  mode 
of  transfer  and  delivery  has  been  sanctioned 
in  analogous  cases  by  the  courts  of  Justice 
of  England  and  this  country.'  Chief  Justice 
Taney,  in  Gibson  v.  Stevens,  8  How.  (U.  S.) 
384   [12  L.  Ed.  1123]. 

"As  to  claim  of  Osceola  Commission  Com- 
pany : 

"Osceola  Commission  Company  sold  certain 
goods  to  Gilreath  Manufacturing  Company 
on  credit  These  goods  were  at  the  time  in 
the  hands  of  the  Bleachery,  and  were  finish- 
ed, baled  and  marked  up.  Osceola  Commis- 
sion Company  issued  to  Gilreath  Manufac- 
turing Company  Invoices  for  goods,  giving 
the  bale  numbers,  prices  and  terms,  stating, 
'Held  on  your  (Gilreath  Manufacturing  Com- 
pany) order,'  and  issued  orders  for  the  de- 
livery of  the  goods.  These  orders  were 
turned  over  to  the  Bleachery,  and  the  goods 
thereafter  held  subject  to  the  order  of  Gil- 
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reath  Manufacturing  Company,  and  were 
from  time  to  time  shipped  out  on  order  of 
the  last-named  company.  Test  p.  84.  This, 
under  the  authorities  already  referred  to, 
constituted  such  a  delivery  as  terminated 
the  powers  of  Osceola  Conunlssion  Company 
over  the  goods,  and  precluded  the  right  to 
retake  the  goods  upon  the  subsequent  in* 
solvency  of  Gilreath  Manufacturing  Com- 
pany. 

"Our  own  case  of  Frazer  &  Co.  t.  Hilliard 
et  al.,  2  Strob.  909,  is  oonclusiye  on  this 
point  The  cotton  in  that  case  was  held  by 
a  wharfinger.  The  order  for  the  cotton  was 
delivered  to  the  vendee,  and  that  order  de- 
livered to  the  wharfinger.  The  court  said, 
'If  by  delivery  to  the  wharfinger  of  Hil- 
liard's  order  (Hilliard  was  the  seller)  on  the 
union  wharves  for  the  transfer  of  the  321 
bales  to  Smith  he  acquired  an  absolute  pos- 
session of  the  cotton,  Hilliard  had  no  right 
to  retake  it  The  authorities  are  strong 
and  conclusive  against  Hilliard's  claim.' 

"Osceola  Commission  Company,  upon  the 
maturity  of  certain  of  its  bills,  took  a  note 
from  the  Gilreath  Manufacturing  Company 
payable  at  a  future  date.  This  note,  defend- 
ant claims,  involved  a  waiver  of  the  vendor's 
lien,  which  will  be  hereafter  considered. 
As  to  claim  of  Lois  Cotton  Mills: 
I  find  the  Lois  Ck>tton  Mills  sold  goods 
in  the  rough  to  Gilreath  Manufacturing  (com- 
pany, and  Issued  invoiced  showing  the  goods 
sold,  prices,  terms,  and  shipped  the  goods 
to  the  Bleachery  for  account  of  Gilreath 
Manufacturing  Company.  The  goods  were 
received  by  the  Bleachery  and  finished  for 
the  account  of  the  Gilreath  Manufacturing 
Company,  to  whom  the  finishing  costs  were 
charged.  The  goods  were  thereafter  finished 
at  the  expense  of  Gilreath  Manufacturing 
Company,  and  at  the  time  of  the  receivership 
were  In  the  hands  of  the  Bleachery,  and 
finished  and  baled  out 

"It  win  thus  be  seen  that  the  situation  of 
this  case  is  almost  identical  with  that  of 
claim  No.  1  of  Poe  Manufacturing  Company. 
The  authorities  are  clear  that  imder  such 
circumstances  there  is,  on  the  part  of  the 
seller,  no  right  to  retake  the  goods.  Indeed 
Mr.  Geer  in  his  testimony  was  exceedingly 
candid,  and  admitted  doubt  of  his  right  to 
the  goods  themselves. 

"As  to  the  claim  of  Brandon  Mills: 

"The  facts  in  this  claim  are  practically 
identical  with  the  facts  in  the  case  of  claim 
No.  1  of  Poe  Manufacturing  Company,  and  the 
claim  of  Lois  Cotton  Mills,  and  for  the  rea- 
sons given  in  these  cases,  the  Brandon  Mills 
has  not  the  right  to  possession  of  the  goods 
sold. 

"As  to  the  claim  of  Union  Bleaching  & 
Elnishlng  Ck)mpany: 

"This  Is  the  aggregate  of  the  charges  made 
by  the  Bleachery  for  finishing  several  lots 
of  goods  purchased  from  various  mills,  and 
from  time  to  time  shipped  by  these  mills  to 
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the  Bleachery  for  account  of  Gilreath  Manu- 
facturing  Company.  Some  of  these  lots  of 
goods  had  been  finished  and  delivered  to  the 
purchaser.  Other  lots  had  been  finished,  but 
at  the  time  of  the  receiyerahip  were  being 
held  by  the  Bleachery  subject  to  order  of  the 
Gilreath  Manufftcturing  Company. 

"The  question  is  whether  the  costs  for 
flnUhtTig  the  lots  of  goods  deliyered  should 
be  charged  against  the  goods  remaining  in 
the  hands  of  the  Bleachery  in  such  a  way  as 
to  give  a  lien  upon  these  goods.  The  well- 
established  doctrine  is  that  the  lien  of  a 
warehouseman  attaches  only  to  the  goods 
received  by  him  under  the  same  bailment; 
that  his  lien  is  specific,  applying  only  to  the 
particular  goods  for  which  the  particular 
charges  are  made;  that  only  these  goods  are 
affected  by  such  a  charge  which  were  receiv- 
ed in  such  a  way  as  to  constitute  one  trans- 
action.   Jones  on  Liens,  if  974-976. 

'*  'It  (a  warehouseman's  lien)  is  a  common- 
law  lien,  which  is  the  creature  of  policy,  and 
is  a  specific  or  particular  lien  which  attaches 
only  upon  each  separate  bailment,  and  is 
lost  when  all  the  articles  of  each  ^several 
bailment  are  delivered  to  the  bailor  or  his 
assignee.'  Shingleur  v.  Warehouse  Co.,  78 
Mi8&  875,  29  South.  770,  84  Am.  St  Rep.  655. 

^'The  attorney  for  the  Bleachery  seeks  to 
impress  upon  the  transactions  between  GU- 
reath  Manufacturing  Company  and  the 
Bleachery  the  character  of  one  indivisible 
transaction.  The  only  foundation  for  such 
contention  is  this,  to  wit :  Before  any  goods 
were  sent  to  the  Bleachery  by  Gilreath  Man- 
ufacturing Company,  Mr.  Sexton,  the  manag- 
er of  the  Gilreath  Manufacturing  Company, 
telephoned  Mr.  Arrington,  making  some  in- 
quiry about  the  finishing,  and  stating  that 
he  would  send  over  one  lot  of  goods,  and 
if  they  were  finished  satisfactorily  that  other 
business  would  be  given.  It  seems  that 
this  lot  was  finished  satisfactorily,  and 
from  time  to  time  after  that  goods  were 
shipped  by  directions  of  Gilreath  Manufac- 
turing Company  to  the  Bleachery  to  be  finish- 
ed by  that  company.  That  all  these  ship- 
ments from  several  different  mills  constitut- 
ed one  transaction  is  a  proposition  calculated 
to  stagger  credulity.  The  shipment  of  each 
lot  was,  in  the  nature  of  things,  a  separate 
bailment  It  was  evidently  so  regarded  by 
the  Bleachery  itself,  as  appears  from  their 
method  of  bookkeeping.  Each  lot  was  kept 
separate,  the  prices  made  against  each  lot 
were  separately  stated,  and  each  lot  kept 
separate  and  distinct  from  the  others. 

''It  seems  then  too  clear  for  further  argu- 
ment that  all  of  these  transactions  did  not 
constitute  one  entire  transaction,  but  were 
several,  and  that  the  charges  for  finishing 
each  lot  of  goods  constituted  a  lien  only  on 
the  lot  so  finished.  Mr.  Arrington's  state- 
ment, which  shows  how  these  charges  were 
made  and  what  lots  were  shipped  out,  will  be 
the  basis  for  a  calculation  as  to  the  extent 
of  the  Bleachery's  lien. 


^'Council  for  defendant  contends  that  the 
note  which  was  taken  by  the  Bleachery  for 
the  price  of  goods  in  question  precludes  the 
daim  of  a  lien  upon  the  goods  for  that  price. 
I  cannot  support  that  contention,  and  hold, 
having  surrendered  its  note,  it  has  the  right 
to  rely  on  its  claim  for  services  rendered  in 
bleaching  the  good& 

'*I  hold  the  same  as  to  the  other  sellers 
who  have  surrendered  notes  taken  for  part 
of  purchase  price  for  goods,  and  are  rely- 
ing on  accounts  for  goods  sold.*' 

Judge  De  Vore's  decree  is  as  follows: 

'*Tliis  case  comes  before  me  on  the  report 
of  the  master  and  the  exceptions  thereto. 

"As  to  the  claims  of  F.  W.  Poe  Manufac- 
turing Company : 

*These  claims  are  referred  to  by  the  master 
under  designations,  respectively,  as  Claim  A, 
Claim  B,  and  Claim  C. 

••As  to  Claim  A: 

"This  claim  is  for  the  purchase  price  of 
certain  goods  which  were  invoiced  at  $12,- 
134.02.  F.  W.  Poe  Manufacturing  Company 
sold  and  invoiced  these  goods  to  Gilreath 
Manufacturing  Company.  It  cliedms,  how- 
ever, that  these  goods  were  never  actually 
delivered  to  Gilreath  Manufacturing  Com- 
pany, and  that  it  has  a  vendor's  lien  or  the 
right  of  stoppage  in  transitu  as  to  these 
goods.  The  master  disallowed  this  claim, 
holding,  however,  that  the  indebtedness 
should  be  proved  as  a  simple,  unsecured 
debt  The  matter  now  comes  before  me  on 
the  exception  of  F.  W.  Poe  Manufacturing 
Company. 

"The  contract  between  F.  W.  Poe  Manufac- 
turing Company  and  Gilreath  Manufacturing 
Company  provided  that  the  goo'ds  should  be 
delivered  f.  o.  b.  at  the  Union  Bleaching  ft 
Finishing  Company.  In  fact,  they  were  sent 
by  wagon  from  the  factory  of  F.  W.  Poe 
Manufacturing  Company  to  Union  Bleaching 
^  Finishing  Company,  which  latter  company 
received  them  for  the  account  of  Gilreath 
Manufacturing  Company  under  an  arrange- 
ment between  Union  Bleaching  &  Finishing 
Company  and  Gilreath  Manufacturing  Com- 
pany for  the  conversion  and  finishing  of 
these  goods  at  the  cost  of  Gilreath  Mana- 
facturlng  Company.  When  these  goods  were 
delivered  to  Union  Bleaching  &  Finishing 
Company  by  F.  W.  Poe  Manufacturing  Com- 
pany, the  transit  was  ended  and  the  delivery 
was  complete.  There  was  no  longer  either 
any  right  of  stoppage  in  transitu  or  any  ven- 
dor's lien  as  to  these  goods.  The  exception 
to  the  master's  report  is  therefore  overruled. 
By  an  order  of  this  court  heretofore  made, 
F.  W.  Poe  Manufacturing  Company  was  per- 
mitted to  take  possession  of  these  goods  and 
sell  them  at  the  best  possible  price;  the 
goods  themselves  and  the  money,  in  case  of 
their  sale,  to  be  held  subject  to  the  decree 
of  this  court  touching  the  rights  of  the  par- 
ties. The  report  of  the  master  does  not 
show  whether  the  goods  had  been  sold,  and 
it  will  therefore  be  necessary  to  have  this 
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matter  referred  to  the  master  for  tbe  pmv 
pose  of  having  F.  W.  Poe  Manufacturing 
Company  render  an  account  of  the  goods 
sold ;   and  it  Is  so  ordered. 

**It  is  further  ordered  and  adjudged  that 
the  said  F.  W.  Poe  Manufacturing  Company 
shall  turn  over  to  the  receiver  herein  the  said 
goods,  or  in  case  of  their  sale,  the  prices 
realized  by  the  F.  W.  Poe  Manufacturing 
Company.  The  claim  of  F.  W.  Poe  Manufac- 
turing Company,  however,  for  the  invoice 
price  of  the  said  goods  Ls  allowed  as  a  sim- 
ple unsecured  debt 

''As  to  Claim  B: 

"The  goods  designated  as  Claim  B  are  rep- 
resented by  invoices  for  $1,076.70,  and  $1,- 
075.76,  respectively,  were  part  of  a  lot  of 
goods  which  F.  W.  Poe  Manufacturing  Com- 
pany sent  in  the  unfinished  state  to  Union 
Bleaching  &  Finishing  Company,  where  they 
were  'finished  for  the  account  of  F.  W.  Poe 
Manufa:cturlng  Company.  While  the  goods 
were  still  In  the  possession  of  the  Union 
Bleaching  d  Finishing  Company,  F.  W.  Poe 
Manufacturing  Company  sold  them  to  Gll- 
reath  Mantifacturing  Company  and  issued  in- 
voices. The  latter  company,  however,  did 
not  pay  for  the  goods.  Union  Bleaching  & 
Finishing  Company  had  no  notice  of  the 
sale,  nor  was  any  order  for  the  goods  ever 
issued  by  F.  W.  Poe  Manufacturing  Com- 
pany. This  was  the  situation  when  it  be- 
came known  that  Gilreath  Manufacturing 
Company  was  in  a  bankrupt  condition. 
Thereupon  F.  W.  Poe  Manufacturing  Com- 
pany sent  to  the  Bleachery  and  obtained 
possession  of  the  goods.  In  doing  this  it  was 
within  its  rights,  as  it  had  never  parted  with 
possession.  *It  is  therefore  adjudged  that 
F.  W.  Poe  Manufacturing  Company  has  a  lien 
upon  said  goods  for  the  amount  of  the  pur- 
chase price,  and  the  exception  of  the  receiver 
is  hereby  overruled. 

"As  to  aaim  C: 

"This  claim,  for  $906.61,  relates  to  goods 
which  were  in  the  possession  of  F.  W.  Poe 
Mahufacturing  Company,  and  which  that 
company  Invoiced  but  never  delivered  to  Gil- 
reath Manufacturing  Company.  At  the  time 
9f  the  appointment  of  the  receiver,  these 
goods  were  still  in  the  hands  of  F.  W.  Poe 
Manufacturing  Company.  Under  these  cir- 
cumstances, the  F.  W.  Poe  Manufacturing 
Company  has  a  lien  upon  the  said  goods,  and 
has  a  right  to  hold  them  until  the  purchase 
price  is  paid.  The  receiver's  exception  as 
to  this  claim  is  hereby  overruled. 

"As  to  the  claim  of  Alice  Mills: 

'*Thls  claim  is  for  $1,978.74,  and  represents 
the  purchase  price  of  certain  goods  sold  to 
Gilreath  Manufacturing  Company;  but  de- 
livery was  never  made  of  the  goods.  They 
were  in  the  hands  of  the  Union  Bleaching  & 
Finishing  Company  where  they  had  been 
shipped  by  Alice  Mills,  and  although  Alice 
Mills  had  Issued  the  invoice  for  the  goods 
showing  the  prices,  numbers,  etc.,  and  had 
issued  an  order  on  the  Union  Bleaching  & 


Finishing  Company  for  the  goods,  they  were 
never  turned  over  to  Gilreath  Manufacturing 
Company,  nor  was  shipment  of  the  goods  to 
Gilreath  Manufacturing  Company  ever  start- 
ed. Under  these  dreumatances,  I  hold  that 
the  right  df  stoppage  in  transitu  conttnued, 
and  that  Aticct  Mills  has  a  lien  on  the  goods 
or  on  the  price  realized  from  the  sale  of  the 
goods  in  case  they  have  been  sold.  And  it  is 
so  ordered. 

"As  to  the  claim  of  Osceola  Commission 
Company: 

"This  Is  for  $4,113.65,  representing  the  in- 
voice price  of  certain  goods  which  were  sold 
by  Osceola  Commission  Company  to  Gilreath 
Manufacturing  Company.  At  the  time  of  the 
sale,  these  goods  were  in  the  hands  of  the 
Union  Bleaching  Sc  Finishing  Company,  who 
had  finished  and  foaled  the  goods  for  the  ac- 
count of  Osceola  Commission  Company. 
Having  sold  these  goods  to  Gilreath  Manu- 
facturing Company,  Osceola  Commission 
Company  issued  to  Gilreath  Manufacturing 
Company  invoices  showing  the  bales,  prices, 
etc.  It  also  Issued  orders  for  the  goods  on 
Union  ^  Bleaching  &  Fini^lng  Company. 
These  goods,  however,  were  never  turned 
over  to  Gilreath  Manufacturing  Company, 
nor  was  shipment  from  Union  Bleaching  & 
finishing  Company  ever  started.  Under 
these  circumstances,  I  hold  that  Osceola  Com- 
mission Company  retain  its  vendor's  lien  on 
the  goods  for  the  invoice  price ;  and  it  is  so 
ordered. 

"As  to  the  claim  of  Brandon  Mills: 

"This  is  a  claim  for  $1,814.48,  representing 
the  invoice  price  of  certain  goods  sold  by 
Brandon  Mills  to  Gilreath  Manufacturing 
Company.  These  goods  were  in  the  unfinished 
state.  Under  the  terms  of  the  contract,  they 
were  delivered  to  Union  Bleaching  ft  Finish- 
ing Company,  by  whom  they  were  to  be  fin- 
ished at  the  cost  and  under  the  direction 
of  Gilreath  Manufacturing  Company.  By  de- 
livery to  Union  Bleaching  &  Finishing  Com- 
pany for  this  purpose,  the  right  of  stoppage 
in  transitu  and  the  vendor's  lien  were  ex- 
tinguished. It  is  so  ordered;  and  the  ex- 
ceptions of  Brandon  Mills  are  overruled. 

"At  the  time  of  the  appointment  of  the 
receiver  certain  goods  sold  by  Utica  Knitting 
Mills  to  Gilreath  Manufacturing  Company, 
the  Invoice  price  being  $32.40,  and  certain 
goods  sold  to  Gilreath  Manufacturing  Com- 
pany by  Spool  Cotton  Company,  the  invoice 
price  being  $90,  were  in  the  hands  of  the 
Southern  Railway  Company  in  the  city  of 
Greenville,  S.  C.  These  parties  did  not  exer- 
cise the  right  of  stoppage  in  transitu,  but  the 
railway  company  declined  to  turn  the  goods 
over  to  the  receiver.  Thereupon  the  receiver 
took  out  claim  and  delivery  proceedings.  The 
consignors  having  failed  to  exercise  the  right 
of  stoppage  in  transitu  until  after  the  goods 
went  into  the  hands  of  the  receiver,  the  right 
Is  lost.  Hutchison  on  Carriers,  par.  70: 
Wllllston  on  Sales,  p.  529;  Byrd  v.  Brown. 
4  Ex.  786.    The  latter  case  is  exfictly  in  point 


&a) 


IN  RE  F.  W.  POE  BiANUFACTURING  CO. 


203 


The  buyer  went  Into  bankruptcy,  and  after^ 
wards  the  assignee  In  bankruptcy  demanded 
the  goods.  The  carrier  refused  to  deliver 
possession,  and  after  that  the  seller  ratified 
the  action  In  refusing  possession.  The  court 
held  that  the  right  of  stoppage  had  not  been 
exercised  by  the  shipper,  and  that  the  action 
of  the  carrier  in  refusing  to  deliver  was 
wrongful. 

"As  to  the  claim  of  Union  Bleaching  & 
Finishing  Company: 

•This  claim  is  for  $1,500.09.  It  represents 
the  charges  made  for  finishing  certain  goods 
for  Gilreath  Manufacturing  Company.  The 
statement  submitted  by  Union  Bleaching  & 
Finishing  Company  shows  that  $207.73  of 
this  claim  represents  the  charges  for  finish- 
ing lots  of  goods  which  were  completely  de- 
livered to  Gilreath  Manufacturing  Company 
before  the  appointment  of  a  receiver.  By 
delivering  these  goods,  the  Bleachery  lost  the 
Hen  -on  them  for  its  charges.  This  lien  can- 
not  be  extended  to  the  other  goods.  The  bal- 
ance of  the  claim,  however,  is  for  finishing 
goods,  part  of  which  still  are  on  hand,  and 
this  part  is  sufiicient  to  secure  the  payment 
of  the  claim.  The  master's  report  on  this 
matter  is  therefore  aflirmed,  and  the  claim 
of  Union  Bleaching  &  Finishing  Company  to 
the.  extent  of  $1,202.36  is  declared  to  be  a 
preferred  clainu  The  balance  of  the  claim, 
to  wit,  $297.73,  Is  admitted  as  an  unsecured 
claim. 

'*The  goods  heretofore  referred  to  (except 
those  on  which  F.  W.  Poe  Manufacturing 
Company  claims  a  lien)  were,  by  an  order  of 
the  court,  made  in  this  cause,  turned  over 
to  the  receiver,  with  instructions  to  keep  said 
goods  separate  from  the  other  goods  belong- 
ing to  Gilreath  Manufacturing  Company,  and 
if  they,  or  any  part  of  them  be  sold,  to  keep 
the  proceeds  of  sale  separate.  The  claims, 
therefore,  of  Alice  Mills,  Osceola  Commission 
Company,  and  Union  Bleaching  &  Finishing 
Company  to  the  extent  of  $1,202.36  having 
been  allowed  as  preferred  claims,  these 
claims  should  be  paid  by  the  receiver;  and 
it  is  so  ordered. 

*The  receiver,  however,  has  under  a  previ- 
ous order  passed  in  this  case,  paid  a  certain 
part  of  said  claims.  He  is  of  course  to  be 
credited  with  such  payment,  and  only  the 
balance  should  be  paid  by  him. 

"A  large  number  of  the  other  claims  which 
have  been  allowed  by  the  master  as  unsecured 
debts  have  received  partial  payments  under 
an  order  previously  made  in  this  case.  Due 
allowance  should  of  course  be  made  by  the 
recover  in  making  any  payments  upon  said 
claims  under  future  orders  of  this  court. 

"Ehccept  as  is  herein  modified,  it  is  ordered 
that  the  report  of  the  master  be,  and  the 
same  is,  hereby  sustained. 

^Any  persons  interested  in  this  order  are 
hereby  allowed  the  privilege  of  applying  at 
the  foot  of  this  decree  for  any  further  order 
or  decree  which  may  be  necessary.** 


Cothran,  Dean  ft  Cothran,  of  Greenville, 
for  appellants.  Haynsworth  &  Haynsworth, 
of  Greenville,  James  P.  Carey,  of  Pickens, 
and  W.  G.  Sirtine,  of  Qre^ville,  for  respond* 
ents. 

WATTS,  J.  This  was  an  action  for  the 
appointment  of  a  receiver  of  the  Gilreath 
Manufacturing  Company,  a  corporation  al- 
leged to  be  insolvent,  for  sale  of  assets  and 
distribution  of  the  same  among  its  creditors. 
F.  Wl  Symmes  was  appointed  receiver  on 
January  29,  1912,  qualified,  and  took  charge 
of  the  business.  Under  an  order  of  court  all 
persons  having  claims  against  the  corpora- 
tion were  required  to  present  and  prove  their 
claims  before  the  master  on  or  before  a  day 
certain.  In  response  to  this  notice  numerous 
claims  were  filed  with  the  master.  On  May 
8,  1912,  the  receiver  presented  his  petition  to 
the  court  wherein  he  alleged;  That  he  found 
in  the  hands  of  Union  Bleaching  &  Finishing 
Company  a  large  quantity  of  goods,  which  had 
been  sold  and  were  held  upon  account  of 
Gilreath  Manufacturing  Company,  but  were 
claimed  by  various  manufacturers  upon  the 
ground  that  said  goods  had  never  been  deliv- 
ered to  Gilreath  Manufacturing  Company,  but 
were  held  by  the  Union  Bleaching  ft  Finish- 
ing Company  subject  to  the  order  of  said 
parties,  or  were  subject  to  liens  in  their  fa- 
vor for  the  purchase  price,  which  had  not 
been  paid.  These  parties  were  F.  W.  Poe 
Manufacturing  Company,  Brandon  Mills, 
Alice  Mills,  and  Osceola  Commission  Compa- 
ny. That  the  goods  so  held  were  needed  for 
the  purpose  of  filling  outstanding  orders, 
which  had  been  taken  by  Gilreath  Manufac- 
turing Company,  and  asking  that  he  be  al- 
lowed to  withdraw  said  goods  from  the  Un- 
ion Bleaching  ft  Finishing  Company;  the 
claims  of  said  parties  to  be  transferred  to 
the  manufactured  product  and  proceeds  of 
sale,  which  should  be  kept  separate.  On 
March  11,  1912,  by  consent  of  all  the  parties, 
an  order  was  signed  by  Judge  Memminger  in 
conformity  to  the  prayer  of  the  petition.  Un- 
der said  order  the  receiver  withdrew  from 
the  Union  Bleaching  ft  Finishing  Company 
the  goods  of  the  invoice  value  stated  in  mas- 
ter's report  On  July  5,  1912,  by  consent, 
Judge  P^nce  signed  an  order  modifying  the 
previous  orders,  and  permitting  F.  W.  Poe 
Manufacturing  Company  to  sell  the  goods  re- 
ferred to  in  the  peitition,  which  had  not  been 
delivered  to  the  receiver  under  said  orders, 
he  having  suspended  manufacturing,  the  pro- 
ceeds of  sale  to  be  kept  separate  by  the  said 
F.  W.  Poe  Manufacturing  Company,  subject 
to  the  orders  of  the  court,  the  proceeds  stand- 
ing in  the  place  of  the  goods  themselves,  and 
to  be  held  subject  to  the  rights  of  the  re- 
ceiver and  Union  Bleaching  ft  Finishing  Com- 
pany, except  those  previously  delivered  to 
the  receiver.  The  master  held  references, 
and  testimony  was  taken  in  reference  to 
these  daims.  The  master  filed  his  report  on 
October  23,  1912,  wherein  he  found  in  fiivor 
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of  F.  W.  Poe  Manufacturing  Company's  claim 
for  a  part  and  against  it  for  the  greater 
part;  against  the  Brandon  Mills*  claim; 
against  the  Lois  Ck>tton  Mills*  claim ;  against 
the  Alice  Mills'  claim;  against  the  Osceola 
Commission  Company's  claim.  To  this  re- 
port the  F.  W.  Poe  Manufacturing  Company 
and  Brandon  Mills,  Alice  Mills,  and  Osceola 
Commission  Company  filed  exceptions.  The 
case  was  heard  by  Judge  De  Vore  at  Novem- 
ber term,  1912,  upon  the '  exceptions  to  the 
master's  report,  and  on  December  9,  1912,  he 
filed  his  decree,  in  which  he  sustained  the 
master  as  to  the  claim  of  F.  W.  Poe  Manu- 
facturing Company,  and  reversing  the  mas- 
ter as  to  the  Alice  Mills'  claim,  and  the  Os- 
ceola Commission  Company's  claim,  and  sus- 
taining the  master  as.  to  the  Brandon  Mills' 
claim  and  the  Union  Bleaching  &  Finishing 
Company's  claim. 

For  the  proper  understanding  of  the  case 
both  the  report  of  the  master  and  decree  of 
Judge  De  Yore  should  be  set  out  in  the  re- 
port of  the  case.  Upon  entry  of  Judgment  F. 
W,  Poe  Manufacturing  Company  and  Bran- 
don Mills  appeals,  and  the  receiver  also  ap- 
peals and  questions  the  correctness  of  the 
decree.  The  exceptions  raised  by  the  F.  W. 
Poe  Manufacturing  Company  question  the 
circuit  Judge's  decree  in  confirming  the  mas- 
ter's report  in  allowing  a  small  part  of  their 
claim,  and  disallowing  the  major  part  there- 
of in  so  far  as  a  preferred  lien  is  concerned, 
and  disallowing  a  similar  claim  of  the  Bran- 
don Mills.  The  receiver  by  his  exceptions 
questions  the  correctness  of  the  circuit 
Judge's  decree  in  not  sustaining  his  exception 
to  the  master's  report  as  to  the  F.  W.  Poe 
Manufacturing  Company's  claim,  and  in 
holding  that  it  held  a  lien  upon  the  goods 
designated  as  "Claim  B,"  and  represented  by 
two  bills,  $1,076.70  and  $1,075.76,  and  ques- 
tion his  findings  and  holdings  as  to  the  Alice 
Mills'  claim  and  the  Osceola  Commission 
Company's  claim. 

The  sole  question  raised  by  the  exceptions 
of  the  appellants  the  F.  W.  Poe  Manufactur- 
ing Company  and  Brandon  Mills  is  their 
right  to  exercise  the  right  of  stoppage  in 
transitu  under  the  circumstances  developed 
by  the  evidence.  A  reading  of  the  evidence 
shows  that  F.  W.  Poe  Manufacturing  Com- 
pany is  engaged  in  the  manufacture  of  cot- 
ton goods,  in  the  gray,  as  it  is  called;  that 
1^,  unbleached.  Their  factory  is  Just  outside 
the  city  of  Greenville.  In  the  fall  of  1911 
Gilreath  Manufacturing  Company  was  en- 
gaged in  the  manufacture  of  undergarments. 
Their  factory  was  located  within  the  city  lim- 
its of  the  city  of  Greenville.  They  ordered 
a  lot  of  unbleached  goods  from  F.  W.  Poe 
Manufacturing  Company,  amounting  to  $12,- 
134.02,  to  be  made  up  into  garments  at  their 
factory ;  not  being  able  to  use  them  in  their 
unbleached  state  the  goods  were  sold  f.  o.  b. 
Union  Bleaching  &  Finishing  Company  up- 
on 10  days'  credit,  in  various  bills  dated  No- 
vember 9,  18,  21,  and  23,  and  December  15, 


1911.  The  goods  were  delivered  by  the  wag- 
ons of  the  Poe  Mills  at  the  Bleachery;  there 
they  were  booked  to  the  account  of  the  Gil- 
reath Manufacturing  Company,  at  whose  di- 
rection they  were  to  be  finished,  and  at  whose 
orders  delivered  at  Bleachery  for  transpor- 
tation to  factory  of  Gilreath  Manufacturing 
Company.  The  latter  was  charged  with  the 
finishing  charges.  The  Poe  Manufacturing 
Company  had  the  goods  insured  for  their 
protection,  and  Mr.  Poe's  evidence  was  that 
the  shortest  possible  credit  was  g^ven,  so 
that  if  they  were  not  paid  for  within  the 
time  of  credit,  which  was  necessarily  shorter 
than  the  time  required  for  finishing,  he  could 
attach  them  before  delivery  to  the  Gilreath 
Company.  In  January,  1912,  Gilreath  Manu- 
facturing Company  became  insolvent,  and  on 
January  22,  1912,  the  appellant  the  Poe  Man- 
ufacturing Company  gave  written  notice  to 
the  Union  Bleaching  &  Finishing  Company 
that  they  claimed  the  right  of  stoppage  in 
transitu,  and  not  to  deliver  the  goods  to  the 
Gilreath  Manufacturing  Company.  The  re- 
ceiver was  appointed  for  the  Gilreath  Com- 
pany as  an  Insolvent  corporation  on  January 
29,  1912.  At  this  time  the  goods  in  question 
were  in  the  possession  of  the  Union  Bleach- 
ing &  Finishing  Company,  and  had  not  reach- 
ed the  actual  custody  of  the  Gilreath  Manu- 
facturing Company. 

[1]  There  is  no  question  but  that  the  seller 
has  the  right  of  stoppage  in  transitu,  after 
he  has  sold  the  goods  on  a  credit  and  deliv- 
ered them  to  a  carrier,  warehouseman,  or 
other  intermediary  for  delivery  to  the  buyer, 
upon  discovery  of  the  buyer's  insolvency,  to 
retake  the  goods  before  they  have  reached 
the  actual  possession  of  the  buyer,  and  en- 
force his  lien  against  the  goods  for  the  pur- 
chase price. 

In  Hutch.  Carr.  (3d  Ed.)  |  767,  it  is  said : 
"It  is  a  right,  founded  upon  the  plain  reason 
of  Justice  and  equity,  that  one  man's  goods 
shall  not  be  applied  to  the  payment  of  an- 
other man's  debts." 

[2,  3]  In  Frazer  v.  HilUard,  2  Strob.  309, 
the  court  says:  "The  general  rule  is  that 
when  the  goods  have  not  been  paid  for,  the 
vendor,  in  case  of  the  insolvency  of  the  ven- 
dee, may  retain  them,  if  they  remain  in  his 
possession;  or,  if  he  has  dispatched  the 
goods  to  the  vendee,  he  may  stop  them  on  the 
way,  before  they  come  into  his  possession." 
After  referring  to  several  cases  the  court 
says:  '"These  cases  show  that  the  deposited 
goods,  after  they  have  reached  their  desti- 
nation, in  a  warehouse,  subject  to  the  order 
and  control  of  the  buyer,  in  an  executed  de- 
livery, as  effectual  to  defeat  the  right  of 
stoppage  in  transitu  as  if  they  had  been  de- 
posited in  the  warehouse  of  the  buyer;  and 
the  deposit,  in  like  manner,  in  the  warehouse 
of  the  vendor,  divests  his  right  to  retain  for 
the  price  which  may  be  unpaid,  and  that 
complete  possession  may  be  transferred  with- 
out the  removal  of  the  goods,  or  the  exercise 
of  any  act  of  ownership,  but  by  the  mere  act 
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of  deUvering  an  order  for  tbe  transfer  of 
them  to  the  vendee."  By  this  case  It  will 
be  seen  that  the  right  to  exercise  stoppage  In 
transita  Is  not  defeated  where  goods  are 
placed  in  a  warehouse,  unless  they  are  sub- 
ject to  the  control  and  order  of  the  buyer, 
and,  further,  that  there  csun  be  no  delivery 
by  a  mere  order  to  that  effect,  unless  the 
order  is  actually  delivered  and  demand  made 
under  it. 

"A  clear  and  unequivocal  case  of  the  ter- 
mination of  the  transit  should  be  made  out 
by  the  evidence  before  the  vendor  should  be 
deprived  of  the  right  of  stoppage."  Rogers 
V.  Schneider,  13  Ind.  App.  23,  41  N.  E.  71. 

The  case  of  Parker  v.  Mclver,  1  Desaus. 
274,  1  Am.  Dec.  656,  holds  that  there  must 
be  an  actual  delivery  to  cut  off  the  right  of 
stoppage  in  transitu. 

35  Cyc.  499  says:  "But  the  giving  of  the 
delivery  orders  is  not  alone  a  delivery  of 
the  goods  so  as  to  terminate  the  transit  un- 
less such  is  the  understood  custom  of  the 
particular  trade  or  the  carrier  attorns  to 
the  holder  of  the  order." 

In  the  case  of  Mohr  v.  Boston,  106  Mass. 
67,  it  was  held  that  the  fact  that  the  goods 
were  transferred  upon  the  records  of  the 
warehouse  to  the  buyer  did  not  affect  the 
seller's  right  of  stoppage.  **Ooods  are  de- 
livered when  they  are  placed  in  the  buyer's 
power  so  that  he  may  immediately  remove 
them  and  cannot  rightfully  be  prevented  from 
80  doing." 

'The  right  of  stoppage  in  transitu  is  ex- 
tinguished only  by  actual  and  complete  deliv- 
ery of  the  goods  consigned  to  the  vendee  or 
to  some  agent  of  and  for  him."  Smith's  Mer- 
cantile Law,  599. 

"The  vendee  must  have  the  means  of  con- 
trolling the  possession  before  the  right  of 
stoppage  is  cut  off."  Callahan  v.  Babcock, 
21  Ohio  St  281,  8  Am.  Rep.  63. 

"The  general  rule  in  this  class  of  cases  is 
that  while  the  goods  remain  in  the  posses- 
sion of  persons  concerned  in  their  transpor- 
tation to  the  place  of  destination  named  by 
the  purchaser,  they  may  In  the  event  of  his 
failnre  be  reclaimed  by  the  seller.  It  is  not 
material  whether  the  person  in  whose  pos- 
session they  are  when  the  seller  interposes 
his  claim  be  a  carrier,  a  warehouse  keeper, 
a  wharfinger,  packet,  or  other  depositary,  or 
an  agent  for  the  purpose  of  forwarding,  nor 
by  which  of  the  parties  to  the  sale  he  was 
employed.  He  may  be  the  agent  of  the  pur- 
chaser, designated,  paid,  and  employed  by 
him,  yet  if  the  purpose  of  his  employment  is 
to  expedite  the  property  towards  its  desti- 
natloD,  or  to  aid  those  engaged  in  forwarding 
it,  the  seller's  right  to  stay  the  final  delivery 
continues."    Harris  v.  Pratt,  17  N.  Y.  249. 

''Goods  sold  are  considered  in  transitu  as 
r^ards  that  right  until  actually  delivered  to 
the  buyer,  or  brought  to  some  place  ap- 
pointed by  him  as  their  final  destination,  and 
not  merely  at  a  stage  in  their  progress  to 


such  destination."    Atkins  v.  Colby,  20  N.  H. 
154. 

*'The  right  of  stoppage  in  transitu  of  goods 
sold  continues  whilst  they  remain  in  the  hands 
of  a  warehouseman,  though  at  the  place  at 
which  they  are  directed  to  be  sent,  if  that  be 
an  intermediate  point  between  the  place  of 
sale  and  the  ultimate  destination  of  the 
goods."  Covell  V.  Hitchcock,  23  Wend.  (N. 
X.)  611. 

[4]  The  evidence  in  this  case  shows  the  ap- 
pellants sold  to  the  Gilreath  Manufacturing 
Company  unbleached  goods,  and  invoiced 
them  to  it  The  goods  were  to  be  delivered 
to  the  Union  Bleaching  &  Finishing  Com- 
pany, an  intervening,  independent  contractor, 
to  be  bleached  and  finished,  and  then  deliv- 
ered to  the  Gilreath  Manufacturing  Com- 
pany. The  Gilreath  Manufacturing  Compa- 
ny and  Union  Bleaching  &  Finishing  Compa- 
ny were  over  three  miles  apart  When  the 
goods  were  delivered  to  the  Union  Bleaching 
&  Finishing  Company  they  were  not  actually 
delivered  to  the  Gilreath  Manufacturing  Com- 
pany, and  had  not  reached  the  ultimate  des- 
tination as  contemplated  by  the  parties  to 
the  contract  Something  had  been  done  to 
the  goods  before  they  were  delivered  to  the 
consignee.  The  Union  Bleaching  &  Finishing 
Company  was  in  possession,  not  as  agent  of 
either  party,  but  under  a  contract  to  bleach 
the  goods  for  compensation  to  itself,  and  then 
deliver  to  the  buyer.  We  think  his  honor 
was  in  error  in  not  allowing  the  whole  of 
claims  of  appellants  F.  W.  Poe  Manufactur- 
ing Company  and  Brandon  Mills  as  preferred 
liens,  and  in  not  holding  that  they  had  the 
right  to  exercise  the  right  of  stoppage  in 
transitu;  and  the  exceptions  of  these  appel- 
lants are  sustained.  The  exceptions  of  ap- 
pellant F.  W.  Symmes,  receiver,  are  over- 
ruled, for  the  reasons  given  in  sustaining  the 
exceptions  of  the  F.  W.  Poe  Manufacturing 
Company  and  Brandon  Mills.  The  decree  of 
Judge  De  Yore  should  be  modified  in  ac- 
cordance with  the  views  announced  in  this 
opinion. 

Judgment  modified. 

GABY,  C.  J.,  and  FRASER,  J.,  concur. 

HYDRICK,  J.  (dissenting).  I  think  the 
Judgment  of  the  circuit  court  should  be  af- 
firmed for  the  reasons  therein  stated,  and 
also  for  the  reasons  stated  by  the  master  for 
denying  the  right  of  stoppage  in  transitu  of 
the  goods  described  in  Claim  A  of  F.  W.  Poe 
Manufacturing  Company  and  the  claim  of 
Brandon  Mills.  Suppose  Gilreath  had  bought 
of  Poe  cloth  to  make  a  suit  of  clothes  for 
himself,  and  Poe  had,  by  his  directions,  sent 
it  to  Gllreath's  tailor  to  be  cut  out  and  made 
up  for  Gilreath,  and  the  tailor  had  received 
it  for  account  of  Gilreath,  and  had  cut  out 
and  made  the  suit  for  him  and  charged  him 
for  the  work.  Could  Poe  prevent  delivery  of 
the  suit  to  Gilreath  under  the  right  of  stop- 
page in  transitu?    The  undisputed  facts  make 
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the  analogy  between  the  actual  and  the  sap- 
posed  case  complete.  I  think  delivery  of  the 
goods  to  the  tailor  wotdd  be  held  to  be  deliv- 
ery to  Gilreath,  and  that  transit  ended  there. 
Bo  in  this  case  delivery  to  the  Bleaehery  was 
delivery  to  Gllreath  ,  Manufacturing  €!om- 
pany,  and  the  transit  was  ended  there. 

On  Petition  for  Blearing. 

FEB  C7URIAM.  After  careful  considera- 
tion of  the  petition  herein  for  a  rehearing 
the  court  is  satisfied  that  no  material  ques- 
tion of  law  or  of  fact  has  been  either  over- 
looked or  disregarded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


di  Oa.  App.  61) 

CABTEB  V.  STATE.     (No.  6,U4.) 

(Court  of  Appealg  of  Georgia.     Oct  28^  1913. 
*      On  Motion  for  Behearing,  Dec.  9,  1913.) 

(SyUahus  by  the  Court.) 

1.  Abduction  (§  I*)— Elements  of  Offense. 

It  is  a  violation  of  gection  110  of  the  Penal 
Code  of  1910,  for  a  married  man  to  entice  a 
female  under  the  age  of  18  years  to  leave  her 
parent's  home  without  the  parent's  consent, 
under  a  false  and  fraudulent  promise  of  mar- 
riage, for  the  purpose  of  having  sexual  inter- 
course with  her.  The  offense  is  made  out 
though  she  be  not  taken  beyond  the  limits  of 
the  county  in  which  her  parent  resides,  and 
though  she  leave  willingly,  under  the  belief  that 
she  is  to  be  married  to  the  person  taking  her 
away. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  §|  1-10;    Dea  Dig,  ^  1,»] 

(Additional  Svllahu&  hy  Editorial  Staff,) 

2.  Abduction  (§  12*)— Want  of  Consent  of 
Pa  BENTS— Evidence. 

The  testimony  of  the  father  of  prosecutrix 
that  he  did  not  agree  that  she  should  go  away 
with  defendant  was  sufficient  to  establish  the 
fact  that  prosecutrix  went  away  without  the 
consent  of  her  parents. 

[B>1.  Note.-*For  other  cases,  see  Abduction, 
Cent  Dig.  |  22;   Dec.  Dig.  |  12.»1 

3.  Abduction    (|    16*)—Instbuotions— Evi- 
dence TO  Support. 

The  testimony  of  prosecutrix  that  accus- 
ed admitted  to  her  that  he  was  a  married  man 
was  sufBcient  to  authorize  an  instruction  upon 
the  theory  that  accused  was  married,  and  fraud- 
ulently enticed  prosecutrix  to  go  away  with 
him  tor  the  purpose  of  illicit  sexual  inter- 
course. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  |  24;   Dec.  Dig.  §16.*! 

4.  Abduction  (§  9*)— Evidence. 

In  a  prosecution  for  abduction  of  a  girl 
under  18  without  the  consent  of  her  parents,  it 
was  not  erroneous  to  permit  prosecutrix  to 
testify  that  accused  had  sexual  intercourse  with 
her,  since  the  evidence  illustrated  the  purpose 
of  accused  in  inducing  prosecutrix  to  go  away 
with  him. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  §|  18,  19;   Dec  Dig.  |  9.*] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  B.  Tbomas,  Judge. 


Ed  Orter  was  convicted  of  abduction, 
and  brings  error.    Affirmed. 

L.  Goodloe,  of  Valdosta,  and  Hendricks  & 
Hendricks,  of  Nashville,  for  plaintiff  in  er- 
ror. J.  A.  Wilkes,  SoL  Gen.,  of  Moultrie,  for 
the  State. 

POTTLE,  J.  [1]  The  accused  was  con- 
victed of  the  violation  of  section  110  of  the 
Penal  Code,  by  fraudulently  enticing  away 
a  child  under  the  age  of  18  years  without 
the  consent  of  the  child's  parent  or  guardian. 
The  evidence  shows  that  the  accused  enticed 
Beulah  Watson,  a  female  14  years  of  age,  to 
leave  her  fatlier's  home  under  a  promise  of 
marriage  by  the  accused,  who  took  her  to  a 
house  in  the  county  in  which  she  resided, 
spent  the  night  with  her,  and  returned  her 
to  her  parent's  home  next  morning.  The 
girl  testified  that  she  left  because  the  ac- 
cused promised  to  marry  her;  that  he  had 
sexual  Intercourse  with  her  during  the  time 
she  was  away,  and  the  next  morning  stated 
to  her  that  he  could  not  marry  her,  because 
he  was  already  married,  and  that  he  had 
forgotten  that  he  was  a  married  man  when 
he  persuaded  her  to  go  with  him.  The  evi- 
dence authorized  the  verdict 

There  is  no  merit  in  the  contention  that 
to  make  out  the  offense  the  girl  must  have 
been  taken  beyond  the  limits  of  the  county 
in  which  she  resided.  Formerly  this  was 
essential,  but  the  statute  was  amended  so  as 
to  strike  therefrom  the  words,  "out  of  the 
limits  of  this  state,  or  any  county  thereof." 
See  Acts  1876,  p.  89. 

[2]  The  father  of  the  girl  testified  that 
he  did  not  agree  for  her  to  go  away  with 
the  accused.  This  was  sufficient  to  show 
that  she  went  away  without  the  consent  of 
her  parent 

[3]  The  testimony  of  the  girl  in  reference 
to  the  admission  made  by  the  accused  that  he- 
was  a  married  man  was  sufficient  to  author- 
ize an  instruction  upon  the  theory  that  the 
accused  was  married  and  fraudulently  en- 
ticed the  girl  to  go  away  with  him  for  the 
purpose  of  having  illicit  sexual,  intercourse 
with  her.  There  was  no  error  in  the  in- 
structions complained  of.  The  Jury  were 
charged,  in  substance,  that  if  they  believed 
the  accused  was  a  married-  man,  and  induced 
the  girl  to  go  away  with  him,  without  the 
consent  of  her  parent,  under  a  false  and 
fraudulent  promise  of  marriage  and  for  the 
purpose  of  having  illicit  sexual  Intercourse 
with  her,  he  would  be  guilty.  There  can  be 
no  doubt  that  this  is  sound  law.  It  comes 
within  both  the  letter  and  the  spirit  of  the 
statute.  The  Judge  charged  the  Jury  that  if 
the  girl  went  away  willingly  and  knowingly, 
for  the  purpose  of  having  illicit  relations 
with  the  accused,  even  without  her  father's 
consent  the  accused  would  not  be  guilty. 
Certainly  this  was  as  favorable  to  the  ac- 
cused as  he  had  any  right  to  demand.    Where 
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the  cbfid  bas  a  parent,  It  is  not  necessary  to 
show  that  tbe  taking  away  was  without  the 
child's  consent  Section  110  of  the  Penal 
Gode  embraces  two  offenses.  If  the  child  has 
a  parent  or  guardian,  it  is  only  necessary 
to  show  that  she  was  taken  away  forcibly, 
malidonsly,  and  fraudulently,  without  the 
consent  of  her  parent,  or  guardian.  If  she 
has  no  parent  or  guardian,  it  is  enough  that 
the  taking  was  without  the  child's  consent 
Sutton  y.  State,  122  Qa.  158,  50  S.  E.  60. 

[4]  It  was  not  erroneous  to  permit  the 
Sirl  to  testify  that  the  accused  had  sexual 
Intercourse  with  her.  This  evidence  was  ad- 
missible to  illustrate  the  purpose  of  the  ac- 
cused in  inducing  the  girl  to  go  away  with 
him. 

Judgment  affirmed. 

On  Motion  for  Behearing. 

Conceding,  for  the  sake  of  argument,  that 
under  the  decisions  cited  by  counsel  for  the 
plaintilf  in  error  (Zackery  ▼.  State,  6  6a. 
App.  105,  04  S.  B.  281,  and  Graft  v.  State,  13 
Ga.  Ai^.  — f  '78  S.  E.  776)  the  evidence  in 
the  record  was  not  sufficient  to  show  that  the 
accused  was  a  married  man  at  the  time  he 
induced  the  girl  to  go  away  with  him,  still 
proof  that  the  defendant  was  a  married  man 
was  not  an  essential  part  of  the  state's  case. 
The  gist  of  the  offense  was  the  fraudulent 
Intent  by  which  the  accused  enticed  the  girl 
away.  It  was  immaterial  whether  he  was  in 
fact  married.  The  evidence  shows  that  he 
induced  the  girl  to  go  away  with  him  under 
a  fdlse  and  fraudulent  promise  of  marriage^ 
and  that  after  having  so  enticed  her  away  he 
bad  sexual  intercourse  with  her  and  refused 
to  comply  with  bis  promise  of  marriage.  The 
reason  for  his  refusal  is  immaterial,  nor  is  it 
important,  if  the  reason  he  assigned  was  un- 
true. She  says  the  reason  be  gave  for  not 
complying  with  his  promise  of  marriage  was 
that  he  was  already  a  married  man,  a  fact 
which  he  claims  to  have  forgotten  when  he 
enticed  the  girl  away.  The  trial  judge  in- 
structed the  Jury  upon  the  theory  that  they 
might  consider  whether  or  not  the  accused 
was  a  married  man.  This  was  really  more 
favorable  to  him  than  he  was  entitled  to,  be- 
cause under  the  testimony  of  the  g^rl  he 
would  still  be  guilty,  although  the  jury  might 
find  that  he  had  never  been  married. 

Rehearing  denied. 


(14  Oa.  App.  6Q) 

MACON,  D.  &  S.  R.  CO.  v.  BBANNAN. 

(No.  5,000.) 

(Court  of  Appeals  of  Georgia.     Dec  9,  1913.) 

fSyllahus  hy  the  Court.) 

1.  Sufficiency  of  Evidencb— Negligence. 

The  issue  as  to  whether  the  plaintiiTs  in- 
jnry  was  due  to  the  negligence  or  tlie  defend- 
ant, or  to  his  own.  was  fairly  submitted  to  the 
jfiry.  and  the  result  in  the  case  seems  to  have 


finally  tamed  apon  whether  the  permanence  of 
the  ioouries  alleged  to  have  been  sustained  was 
due  to  the  wounds  alleged  to  have  been  inflicted 
at  tbe  time  of  the  casualty,  or  whether  the  plain- 
tiff's condition  was  due  to  an  unmentionable 
disease,  with  which  he  denied  he  had  ever  been 
afflictea.  Upon  these  issues  it  cannot  be  held 
that  the  evidence  was  insufficient  to  authorise 
the  finding  in  favor  of  the  plaintiff. 

2.  Review  on  Appeai.. 

No  material  errors  of  law  were  committed, 
and  the  judgment  refusing  a  new  trial  will  not 
be  overruled. 

Error  from  City  Conrt  of  Dublin;  K.  J. 
Hawkins^  Judge. 

Action  by  O.  F.  Brannan  against  tbe  Ma- 
con, Dublin  &  Savannah  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Minter  Wimberly  and  Akerman,  Akerman 
Sc  McManus,  all  of  Macon,  and  Jno.  S.  Adams, 
of  Dublin,  for  plaintiff  in  error.  Hall  &  Rob- 
erts and  Guerry  &  Son,  all  of  Macon,  for  de- 
fendant in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(14  Ga.  App.  121) 
NEPHEW  V.  STATE.    (No.  5,305.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(8yllahu9  hy  the  Oourt.) 

Revisw  on  Appeal. 

There  being  no  error  of  law  complained  of, 
and  the  verdict  being  authorized  by  the  evi- 
dence and  approved  by  the  trial  judge,  the  judg- 
ment is  hereby  affirmed. 

Error  from  Superior  Court,  Mdntosb 
County;  W.  W.  Sbeppard,  Judge. 

Ishmael  Nephew  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Ohas.  M.  Tyson,  of  Darien,  for  plaintiff  in 
error.  W.  6.  Warnell,  of  Hagan,  and  N.  J. 
Norman,  SoL  Gen.,  of  Savannah,  for  the 
State. 

ROAN,  J.    Affirmed. 


(14  Qa.  App.  77) 
HcLEOD  T.  BIRD.     (No.  5,130.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(Syllabus  hy  the  Court.) 

1.  Execution  (§  1G8*)— Affidavit  of  Iixe- 
GALiTY— Necessity  of  Tbavebse—Waiveb. 
The  recitals  of  fact  in  an  affidavit  of  ille- 
gality must  be  taken  as  true,  unless  written 
traverse  or  joinder  of  issue  be  filed.  If,  how- 
ever, the  affiant  goes  to  trial  before  a  jury 
without  distinctly  objecting  on  the  ground  that 
no  such  traverse  or  joinder  of  issue  has  been 
filed,  he  will  be  estopped  thereafter  from  rais- 
ing the  objection. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  487,  490-496;   Dec.  Dig.  §  168.*] 


2.  Execution  (§  168*)--Affidavit  of  Ille- 
gality —  Want  of  Sebvice  —  Burden  of 
Proof. 

In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  a  court  of  general  ju- 
risdiction  had   before   it   sufiicient  evidence   of 
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aroused  by  tbese  facts,  and  the  accused  would 
not  be  guilty  of  assault  with  intent  to  murder, 
aitbougn  he  might  be  guilty  of  stabbing,  not 
in  his  own  defense/'  Such  an  instruction  did 
not  amount  to  an  expression  of  opinion  on  the 
facts,  nor  exclude  from  the  consideration  of  the 
jury  the  defenses  relied  upon  by  the  accused 
to  justify  the  assault. 

[Ed.  Note.~-For  other  cases,  see  Homicide, 
GenL  Dig.  §f  614,  616-620,  622-^0 ;  Dec.  Dig. 
I  800,*] 

5.  HoMiciDB  (I  96*)— Assault  with  Intent 

TO  MUBDEB— DEFENSE. 

The  trial  judge,  having  instructed  the  Jury 
on  the  law  applicable  if  they  believed  the  pros- 
ecutor was  the  aggressor,  added:  *'If  he  himself 
[the  defendant]  began  the  difficulty— if  he  deliv- 
ered the  first  assault— then  the  prosecutor  would 
hav^  the  right  to  reply  by  an  assault,  and  if 
during  the  progress  of  Uie  reply  assault  he 
committed  a  mayhem  by  biting  a  finger,  that 
would  not  authorize  an  assault  with  intent  to 
murder  on  him  by  using  a  weapon  likely  to  pro- 
duce death.'*  This  instruction  was  abstractly 
correct,  and,  taken  in  connection  with  tbe 
general  charge,  was  not  subject  to  the  criticism 
that,  if  the  jury  believed  the  prosecutor  was 
attempting  to  bite  the  finger  of  the  accused,  the 
latter  would  be  guilty  of  assault  with  intent  to 
murder.  The  charge  amounted  to  an  instruc- 
tion that  merely  biting  another's  finger  would 
not  justify  the  latter  m  taking  the  life  of  the 
assailant.  There  was  evidence  which  authorized 
the  foregoing  instruction. 

FEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |§  124-127 ;   Dec  Dig.  |  96.»] 

0.  Conviction  Sustained. 

The  evidence  fully  authorized  the  verdict 
According  to  the  testimony  for  the  jitate,  the 
accused,  without  legal  provocation  or  justifica- 
tion, stabbed  the  prosecutor  in  the  back  with 
a  butcher  knife,  inflicting  upon  him  serious 
wounds.  The  defenses  relied  upon  by  the  ac- 
cused were  fully  and  clearly  submitted  to  the 
jury,  and  no  reason  appears  for  reversing  tbe 
judgment  overruling  the  motion  for  a  new  trial. 

Russell,  J.,  dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

J.  R.  Love  was  convicted  of  assfiult  with 
intent  to  murder,  and  brings  error.    Affirmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaintiff 
in  error.  W.  C.  Hartridge,  Sol.  Gen.,  of  Sa- 
vannah, for  the  State. 

POTTLE,  J.    Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


(14  Ga.  App.  83) 

ATKINSON  et  al.  v.  BLKIN.    (No.  5,142.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1913.) 

(SyllaJms  hy  the  VouriJ 

1.  Railroads  (§§  310,  350*)~Cbossing  Acci- 
dent— Liability  —  Contributory  Negli- 
gence—Question fob  Jury. 

The  petition,  in  an  action  for  damages  for 
injuries  received  in  consequence  of  being  struck 
by  a  railroad  locomotive,  alleged  that  the  person 
in  whose  behalf  the  suit  was  filed,  a  boy  12 
years  of  age,  endeavored,  in  the  daytime,  to 
cross  the  railroad  track  at  a  public  street  cross- 
ing within  the  corporate  limits  of  a  municipal- 
ity, and  that  while  on  the  crossing  he  was 
Rtmck  by  a  locomotive  engine  and  seriously  in- 


jured. It  alleged  that  the  engine  was  attached 
to  a  through  freight  train,  which  was  running 
through  the  town  at  a  speed  of  40  miles  an  hour ; 
that  no  whistle  was  blown  or  bell  rung,  and 
that  the  engineer  did  not  check  the  speed  of  the 
train  or  have  it  under  control  as  required  by 
law;  that  the  boy  was  in  the  exercise  of  all 
the  ordinary  care  and  caution  which  a  child  of 
his  years  was  capable  of  exercising;  and  that 
his  injuries  were  due  solely  to  the  negligence 
of  the  defendant  in  running  the  train  at  a  high 
and  dangerous  rate  of  speed,  in  failing  to  give 
warning  of  its  approach,  and  in  failing  to  check 
and  keep  checking  the  train  on  approaching  the 
crossing  as  required  by  the  law  of  this  state. 
Heldf  that  the  petition  set  forth  a  cause  of  ac- 
tion and  was  not  subject  to  general  demurrer, 
and  that  the  question  of  contributory  negligence 
is  one  to  be  submitted  to  the  jury,  to  oe  con- 
sidered in  the  light  of  the  boy's  tender  years  and 
inexperience. 

[Ed.  Note.— For  other  cases,  see  J^llroads. 
Cent.  Dig.  if  982-987,  1152-1192 ;  Dec.  Dig.  |{ 
310,  350.*] 

Error  from  City  Court  of  Baxley;  Alvin 
y.  Sellers,  Judge. 

Action  by  Harry  Blkln,  by  next  friend, 
against  H.  M.  Atkinson  and  others,  receiv- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

Boiling  Whitfield,  of  Brunswick,  and  J.  B. 
Moore,  of  Baxley,  for  plaintiffs  in  error. 
Twiggs  &  Gazan,  of  Savannah,  for  defend- 
ant in  error. 

POTTLB,  J.    Judgment  affirmed. 


(14  Oa.  App.  90) 

FIRST  NAT.  BANK  OV  ROME  v.  ROME 
MERCANTILE  CO.    (No.  6,174.) 

(Court  of  Appeals  of  Georgia.     Dee.  9,  1913.) 

(8yllahu$  hy  the  CourtJ 

1.  Nbw  Trial  (|  i24*)  —  Peesentinq  Ques- 
tion IN  Motion— Sufficiency— Admission 
OF  Evidence. 

An  asaigument  of  error  in  a  motion  for  new 
trial  upon  the  admission  of  documentary  evi- 
dence canuot  be  considered,  when  the  document 
in  not,  either  literally  or  in  substance,  set  out  or 
attached  to  the  motion  for  a  new  trial.  Denton 
V.  Hannah,  12  Ga.  App.  495,  77  S.  E.  672. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  250-253;    Dec.  DiK.  «  124.*] 

2.  Chattel  Mortgages  (|  48*)— Descbiption 
OF  Property— Sufficiency. 

A  mortgage  on  "my  crop  of  cotton  and  corn 
now  planted  in  Floyd  county,  Ga.,  23d  district 
and  3d  section,  consisting  of  75  acres  in  cotton 
and  25  acres  in  com,"  is  not  void  for  want  of 
BnfGcient  description  of  the  property  mortga$;ed. 
The  description  may  be  made  certain  by  parol. 
Hillis  V.  B.  T.  Comer  &  Co„  79  S.  E.  931; 
Thomas  Fur.  Co.  v.  T.  &  O.  Fur.  Co.,  120  Ga. 
879,  48  S.  B.  333:  Duke  v.  Neisler.  134  Ga. 
594,  68  S.  B.  327,  137  Am.  St  Rep.  250. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagee, Cent.  Dig.  |§  93-95;  .Dec.  Dig.  |  48.*] 

3.  Appeal  and  Error  (|  928*)— Presentation 
FOR  Review— Instructions— Presumption. 

There  was  no  reversible  error  in  charging 
or  in  failing  to  charge  as  requested,  and  the  ev- 
idence supported  the  verdict.  The  charge  of  the 
court  not  having  been  specified  as  a  material 
part  of  the  record  and  not  having  been  trans- 
mitted to  this  court,  it  will  be  presumed   that 
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the  trial  Judge  flnbmttted  to  the  jury  the  only 
issue  of  fact  inyolved,  to  wit^  whether  the  cotton 
levied  on  was  the  property  of  the  defendant  in 
fi.  fa.  and  grown  on  the  land  described  in  the 

mortgage. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
P^rror,  Cent.  Dig.  U  874^8754;  Dec  Dig.  | 
«28.*] 

Error  from  City  Conrt  of  Ployd  Connty; 
J.  EL  Reece,  Judge. 

Action  between  the  First  National  Bank 
of  Rome  and  tbe  Rome  MeTcantile  Company. 
From  the  Judgment,  the  Bank  brings  error. 
Affirmed. 

Sharp  &  Sharp,  of  Rome,  for  plaintiff  in 
error.  Maddox  &  Doyal,  of  Rome,  for  de- 
fendant in  error. 

POTTIiB,  J.    Judgment  affirmed. 


a4  Qa.  App.  109) 

COPBLAND  V.  STATE.    (No.  5,237.) 
(Court  of  Appeals  of  Georgia.     Dec.  9.  1913.) 

(BifUahu9  hy  iK^  Court.) 
1.  CRDfTNAL  Law  (I  160*)  —  LiMrrATioN  o» 

PboOBCUTION— INDIOTMBNT. 

An  indictment  for  a  misdemeanor,  returned 
at  the  March  term  of  the  court,  1913,  which  al- 
leged th'at  the  offense  was  committed  on  De- 
cember 5, 1910,  was  not  relieved  from  the  bar  of 
tbe  statute  of  limitations  \>j  the  following  al- 
le^tion :  'This  indictment  is  drawn  in  lieu  of 
indictment  No.  2,326,  which  was  found  true  at 
March  term  of  court,  1912,  and  which  was 
quashed  on  demurrer  of  tbe  defendant's  counsel 
at  the  March  term  of  court,  1913."  Penal  Code, 
I  30;    McLane  t.  State,  4  Ga.  335. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  §  284 ;   Dec.  Dig.  f  160.*] 

2.  DeMUBBEB  to  iNDIOniENT. 

The  court  erred  in  overruling  the  demurrer 
to  the  indictment. 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

S.  S.  Copeland  was  conyicted  of  a  misde- 
meanor, and  brings  error.    Reversed. 

Fred  Morris,  of  Marietta,  C.  E.  Roop,  of 
Carrollton,  and  Griffitb  &  Matthews,  of  Buch- 
anan, for  plaintiff  in  error.  Herbert  Clay, 
SoL  Gen,,  of  Marietta,  for  the  State. 

ROAN,  J.    Judgment  reversed. 


(U  Ga.  App.  U4) 

HAYNES  V.  STATE.    (No.  6,276.) 
(Conrt  of  Appeals  of  Georgia.    Dec.  9,  1913.) 

(ByHahut  hy  the  Court.) 

h  CsnaNAJL  liAW   (I  594*)— CONTlNtJANCB. 

The  showing  for  a  continuance,  based  on 
the  absence  of  witnesses,  did  not  measure  up  to 
tbe  requirements  of  Penal  Code,  |  987,  and  was 
properly  overruled. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  ^^  1321,  1322,  1332 ;  Dec  Dig. 
§594.*] 

2.  Review  on  Appeal. 

No  other  error  of  law  is  assigned,  and  the 
verdict  Is  supported  by  the  evidence. 


Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

8.  I.  Haynes  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Boykln  &  Boykin,  of  Carrollton,  for  plain- 
tiff in  error.  C.  B.  Roop,  Sol.,  of  Carrollton, 
for  the  State. 

ROAN,  J.    Judgment  affirmed. 

(14  Ga.  App.  94) 

SEABOARD  AIR  LINE  RY.  T.  McRAB  ft 

BRO.    (No.  5,155.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1913.) 

(Syllabus  by  the  Court.) 

1.  Cabriebs  ({  218*)— Shipment  Contract^ 
Validity. 

A  stipulation  in  a  special  contract  of  af^ 
f reightment  for  the  transportation  of  live  stock, 
that  the  shipper  has  examined  the  car  and 
found  it  in  good  condition,  and  accepts  the 
same,  and  agrees  that  it  is  suitable  for  the  pur- 
pose of  transporting  the  live  stock,  is,  where  bas- 
ed upon  a  sufficient  consideration,  such  as  a  re- 
duced rate  of  freight,  valid  and  binding. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  674-696,  927,  928,  933-949;   Dec. 

Dig.  i  2ia*] 

2.  Pbincipal  and  Agent  (|  170*)  —  Sbip- 
liENT  Contbact— Ratihoation. 

A  shipper  of  live  stock  who  accepts  a 
contract  of  affreightment  made  in  his  behalf 
by  another,  and  brings  suit  thereon  for  its 
breach,  cannot  challenge  the  authority  of  the 
person  who  made  the  contract  in  his  behalf. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  K  63^-643;  Dec.  Dig. 
i  170.*] 

3.  Oabbiebs  ({  228*)— Shipment  Contbaot— 
Waives  of  Defects— Bubden  ot  Pboof. 

An  agreement  on  the  part  of  a  shipper 
such  as  that  referred  to  in  the  preceding  head* 
note  amounts  to  a  waiver  of  defects  in  the  car 
which  could  have  been  discovered  by  th^  exer- 
cise of  ordinary  care,  and,  in  a  suit  for  dam- 
ages for  injuries  to  live  stock  caused  from  de- 
fects in  the  car,  the  plaintiff  carries  the  bur* 
den  of  showing  that  the  defects  were  latent  and 
not  discoveraole  by  the  exercise  of  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  957-960;    Dec.  Dig.  §  228.*] 

Error  from  Superior  Court,  Montgomery 
County;   B.  D.  Graham,  Judge. 

Action  by  McRae  &  Bro.  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  B.  Gelger,  of  Mt  Vernon,  for  plaintiff  in 
error.  W.  M.  Lewis,  of  Vidalia,  for  defend- 
ant in  error. 

POTTLE,  J.  McRae  &  Bro.  sued  the  Sea- 
board Air  Line  Railway  to  recover  damages 
for  injuries  to  a  mule  shipped  in  a  car  of  live 
stock  from  Atlanta,  Ga.,  to  AUey^  Ga.  The 
shipment  was  under  a  special  contract  ot 
affreightment,  made  in  consideration  of  a 
reduced  rate  of  freight  The  contract  was 
signed  on  behalf  of  the  plaintiffs  by  their 
agent  in   Atlanta.     Among  other  things,  it 


*Forotlk«r 
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was  stated  in  the  contract  that  the  shipper 
"has  examined  and  found  in  good  order 
and  condition  the  car  or  cars  provided  by  the 
railroad  company  for  the  transportation  of 
said  live  stock,  and  hereby  accepts  tbe  same, 
and  agrees  that  they  are,  as  thus  provided, 
suitable  and  sufficient  for  the  purpose.*'  It 
was  further  provided  in  the  contract  that  its 
terms  and  conditions  should  inure  to  the 
benefit  of  connecting  carriers,  unless  other- 
wise stipulated  by  them.  It  appeared  from 
the  evidence  that  the  mule  was  injured  in 
consequence  of  having  stepped  upon  a  large 
nail  on  the  floor  of  the  car  at  some  time 
after  the  transi>ortation  began.  The  Jury 
found  a  verdict  of  $100  in  favor  of  the 
plaintiffs ;  the  defendant's  motion  for  a  new 
trial  was  overruled,  and  it  excepted. 

[1]  1.  Stipulations  in  contracts  of  carriage 
similar  to  that  set  forth  in  the  above  state- 
ment of  facts  have  several  times  been  held 
to  be  valid  and  binding  when  based  upon  suf- 
ficient consideration,  such  as  a  reduced  rate 
of  freight  Williams  v.  Central  of  Ga.  Ry. 
Co.,  117  Ga.  830,  43  S.  B.  980 ;  Sou.  Ry.  Co. 
V.  Tollerson,  135  Ga.  74,  68  S.  E.  798;  Cen- 
tral of  Ga.  Ry.  Co.  v.  James,  117  Ga.  832, 

45  S.  B.  223;    Ragsdale  v.  So.  Ry.  Co.,  119 
Ga.  627,  46  S.  B.  832. 

[2]  2.  Having  accepted  the  benefit  of  the 
special  contract  of  affreightment  made  in 
their  behalf,  and  having  brought  suit  against 
the  carrier  for  a  breach  of  that  contract, 
the  plaintiffs  are  not  in  a  position  to  chal- 
lenge the  authority  of  the  person  who  exe- 
cuted it  on  their  behalf.  Wellborn  v.  South- 
em  Ry.  Co.,  6  Ga.  App.  151,  64  S.  B.  491; 
Southern  Ry.  Co.  v.  Parramore,  119  Ga.  690, 

46  S.  B.  822 ;   Bell  v.  Western  &  Atlantic  R. 
Co.,  125  Ga.  510,  54  S.  B.  532. 

[3]  3.  The  effect  of  the  stipulation  that 
the  shipper  has  examined  the  car  and  accepts 
it  in  the  condition  in  which  it  is  furnished 
is  to  waive  all  defects  in  the  car  save  those 
which  are  latent  and  therefore  not  readily 
discoverable.  Central  of  Ga.  Ry.  Co.  ▼. 
James,  117  Ga.  832,  838,  45  S.  B.  223.  It 
appeared  from  the  evidence  that,  when  the 
car  reached  its  destination,  a  part  of  the 
top  of  the  car  had  fallen  down  among  the 
mules,  and  had  been  trampled  upon  by  them. 
Apparently  the  nail  which  caused  the  in- 
Jury  to  the  mule  was  in  a  piece  of  the  wood 
which  thus  fell  down.  In  the  motion  for  a 
new  trial  complaint  is  made  that  the  court 
erred  in  permitting  the  introduction  of  evi- 
dence of  this  character  in  the  absence  of  any 
evidence  as  to  the  condition  of  the  car  when 
the  stock  were  loaded  in  it.  It  is  also  com- 
plained that  there  was  no  affirmative  proof 
that  the  defect  in  the  car  was  a  latent  one, 
and  tbat  the  court  refused  to  charge  the 
jury  that  the  burden  was  on  the  plaintiffs 
to  show  that  the  defect  was  of  such  a  charac- 
ter. In  Williams  v.  Central  of  Ga.  Ry.  Co., 
117  Ga.  830,  43  S.  B.  980,  a  stipulation  in  a 
contract  of  affreightment  similar  to  that  now 


involved  was  under  consideration.    In  that 
case  the  animal  was  injured  on  account  of  a 
crack  in  the  car,  in  which  he  had  gotten  his 
foot  fastened.    It  was  held  that  the  burden 
was  upon  the  plaintiff  '*to  show  that  such  de- 
fect was  not  patent  when  he  examined  the 
car,  and  was  therefore  not  covered  by  his 
agreement"     In  the  opinion  it  was  stated 
that  the  ordinary  presumption  of  negligence 
arising   against   a    railroad   company   upon 
proof  of  injury  was  not  applicable,  and  that 
the  plaintiff  carried  the  burden  of  showing 
that  the  defect  was  one  which  he  could  not 
readily  have  discovered  when  he  examined 
the  car.    This  decision  seems  to  be  decisive 
of  the  present  case.    No  proof  was  offered  by 
the  plaintiffs  as  to  the  condition  of  the  car 
when  the  stock  were  loaded  on  it    The  defect 
complaint  of  by  the  plaintiffs  and  shown  to 
have  existed  may  or  may  not  have  been  dis- 
coverable by  the  exercise  of  ordinary  care, 
and  the  plaintiffs  carried  the  burden  of  show- 
ing that  it  could  not  have  been  so  discovered. 
They  could  not  relieve  themselves  by  show- 
ing that  they  had  no  opportunity  to  inspect 
or  examine  the  car,   because  the  evidence 
shows  that  the  shipment  of  the  mules  was 
intrusted  to  an  agent,  who  had  the  mules 
loaded  in  the  car,  and  who  executed  the  spe- 
cial contract  of  affreightment  in  behalf  of 
the  plaintiffs.     The  evidence  was  not  suflS- 
cient  to  authorize  a  recovery  in  behalf  of 
the  plaintiffs,  in  the  absence  of  proof  that  the 
defect  in  the  car  complained  of  by  them  was 
one  which  they  could  not  have  discovered  by 
the  exercise  of  ordinary  care. 
Judgment  reversed. 


(14  Ga.  App.  99) 
WATKINS  V.  BROWN.    (No.  5,169.) 
(Court  of  Appeals  of  Georgia.    Dec  9,  1913.) 

(Bvllahu$  hy  the  Court,) 

1.  Pleading  (§  191*)  —  Appeal  and  Ebbob 
(I  192*)— Objection— Curable  Defects. 

Objections  to  defects  in  the  pleadings,  cur- 
able by  amendment,  must  be  raised  by  demur- 
rer, and  come  too  late  when  presented  for  the 
first  time  in  the  reviewing  court 

[Ed.  Note.— For  other  cases,   see   Pleading. 

Cent.  Dig.  i  403;  Dec.  Dig.  f  191;*    Appeal 

and    Error,    Cent  Dig.   ||    1221-1226,    12a9: 
Dec.  Dig.  I  192.^] 

2.  Master  and  Servant  (|  302*)  —  Automo- 
bile Accident— Liability  of  Owneb. 

An  owner  of  an  automobile,  who  is  pres- 
ent in  the  machine,  is  liable  for  the  negligence 
of  a  driver,  operating  tbe  automobile  for  him. 
Fuller  V.  Inman,  10  Ga.  App.  680,  74  S.  E.  287; 
O'Dowd  V.  Newnham,  13  Ga.  App.  220,  80  S. 
B.  36. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1217-1221,  1225,  1229 ; 
Dec.  Dig.  S  302.  •] 

3.  Verdict  and  Denial  of  New  Trial  Sus- 
tained. 

There  was  evidence  authorizing  the  jury 
to  find  that  the  injuries  of  the  plaintiff  ^ere 
caused  by  the  negligent  operation  of  the  de- 
fendant's automobile.  There  is  no  complaint 
of  any  error  upon  the  trial,  and  the  judgment 
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of  the  trial  Judge,  refusing  a  new  trial,  win  not 
be  disturbed. 

Error  from  City  Ctourt  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  Aimer  Brown  agatost  J.  W.  Watr 
kins.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  C.  I.  Carey,  of  Rome,  for  defendant 
in  error. 

RUSSETLL,  O.  J.    Judgment  affirmed. 


(14  6a.  App.  98) 

SMITH   y.  EXCHANGE  BANK  OF  ROME. 

(No.  6,168.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1918.) 

(Syllalus  ly  the  Co  art  J 

UsuBT  (I  119*)— Action  on  Note— Dieection 
OF  Vekdict. 

Where  the  only  defense  interposed  to  a 
salt  on  a  promissory  note  is  a  plea  of  nsnry,  in 
which  plea  the  defendant  admits  indebtedness 
in  a  specified  sum,  and  the  plaintiff,  in  open 
coDrt,  In  effect  admits  the  truth  of  the  plea 
and  avers  his  willin^ess  to  take  jadgment  for 
the  sum  admitted  to  be  due,  it  is  not  erroneous 
to  permit  such  a  judgment  to  be  taken  and  to 
OTemile  an  objection  of  the  defendant  that  he 
is  entitled  to  a  finding  by  a  jury  that  usury  was 
exacted  as  alleged.  Judgments  are  construed 
in  connection  with  the  pleadings,  and  the  ef- 
fect of  the  judgment  rendered  in  the  present 
case  was  to  adjudicate  that  usury  had  been 
charged;  and  this  being  so,  the  rights  of  the 
defendant  are  the  same  as  though  a  verdict  had 
been  rendered  in  his  favor  upon  Ids  plea  of 
usury,  since  a  verdict  in  his  favor  would  have 
been  merely  for  the  sum  admitted  to  be  due, 
without  a  special  finding  of  usury. 

[B3d.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  843-^7 ;    Dee.  Dig.  |  119.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Beece,  Judge. 

Action  by  the  Exchange  Bank  of  Bome 
against  J.  M.  Smith.  Judgment  for  plain- 
tiir,  and  defendant  brings  error.    Affirmed. 

M.  B.  Eubanks,  of  Bome,  for  plaintiff  in 
error.  Lipscomb  &  WilUngham  and  Nathan 
Harris,  all  of  Bome,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


(H  Ga.  App.  120) 

PATTEBSON  v.  STATE.     (No.  6,291.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1918.) 

(Syllalms  hy  the  Court.) 

1.  Assault  and  Battsbt  (|  95*)— Dsfknsk— 
Question  fob  Jubt. 

The  question  whether  the  opprobrious 
words  used  by  tbe  accused  to  the  prosecutor 
justified  the  battery  inflicted  by  the  prosecutor 
CD  the  accused,  and  the  question  whether  the 
accused,  who  was  the  aggressor,  was  justified 
hi  committing  the  battery  on  the  prosecutor  aft- 
er he  had  struck  the  accused,  were  matters  for 
determination  by  the  jury.  Pen.  Code  19X0,  § 
103 ;   Thompson  v.  State,  55  Ga.  4& 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  141 :    Dec  Dig.  f  95.*] 


2.   SUFFIOIBNCT  OF   BVIDSNCI. 

The  case  against  the  accused  is  not  a 
strong  one,  but  there  was  sufficient  evidence 
to  authorise  tlie  verdict. 

Error  from  Superior  Court,  Elbert  County; 
D.  W.  Meadow,  Judge. 

Arthur  Patterson  was  convicted  ot  crime, 
and  brings  error.    AArmed. 

T.  Donnelly  Bennett,  of  Elberton,  and 
Percy  Middlebrooks,  of  Madison,  for  plain- 
tlflP  in  error.  Thoa  J.  Brown,  SoL  (Jen.,  of 
Elbecton,  for  the  State. 

PCTTLE,  J.    Judgment  affirmed. 


(14  Ga.  App.  U4) 

HAYWOOD  V.    STATE.     (No.  6,277.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(Syllahus  hy  the  Court.) 

1.  Cbihiiial    Law    (|    645*)  —  Abouiodnt — 
Bight  to  Opkn  and  Close. 

Where,  in  a  criminal  case,  the  accused 
introduces  no  testimony,  his  counsel  is  entitled 
to  open  and  conclude  the  argument  to  the  jury. 
This  rule  is  not  varied  by  reason  of  the  mere 
offer  of  testimony  by  the  accused,  which  is  re- 
jected by  the  court 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  1507-1509;  Dec  Dig.  S 
645.*] 

2.  CoNTBACT    or    Employment  —  Intent    to 
Breach. 

Under  the  ruling  made  by  this  court  in 
Mulkey  v.  State,  1  Ga.  App,  522,  67  S.  E.  1022, 
which  has  been  consistently  adhered  to '  since 
its  rendition,  the  conviction  of  the  plaintiff  in 
error  was  not  authorized.  Among  the  later  de- 
cisions see  Brooks  v.  State,  12  Ga.  App.  104, 
76  S.  E.  765;  Hudson  y.  State,  12  (k.  App. 
535,  77  S.  B.  828. 

Error  from  City  Court  of  Camilla;  B  D. 
Bush,  Judge. 

Asbury  ECaywood  was  convicted  of  obtain- 
ing money  under  a  contract  of  employment 
with  Intent  to  defraud,  and  brings  error.  Be- 
versed. 

E.  E.  Cox,  and  Mayo  &  Cox,  all  of  Camil- 
la, and  A.  S.  Johnson,  of  Newton,  for  plain- 
tiff in  error. 

POTTLE,  J.    Judgment  reversed. 


(14  Ga.  App.  61) 
JOHNSON  et  al.  v.  KNIGHTS  OF  PYTHIAS 
OP  NOBTH  AND  SOUTH  AMEBICA 
(No.   6,082.) 

<Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 
(tiyllahue  5y  the  CouriJ 

1.   IN80BANCB    (§    815*)— ACTION    ON    POUCT— 

PETrrio  N-— Demubbeb. 

It  being  inferable,  from  the  allegations  of 
the  petition,  that  the  beneficiary  designated  io 
tbe  policy  of  life  insurance  sued  on  is  still  in 
life,  the  court  did  not  err  in  sustaining  a  gener- 
al demurrer  to  a  suit  brought  by  alleged  heirs 
at  law  of  the  deceased,  who  are  not  designated 
in  the  policy  of  insurance  as  beneficiaries.  Up- 
on this  point  the  decision  is  controlled  by  the 
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ruling  of  this  court  in  Catn  ▼.  KnlglitB  of  Pyth* 
IAS,  11  Ga.  App.  364,  367,  75  S.  £.  444. 

[Ed.  Kote.-^For  other  cases,  see  Insurance, 
Cent  Dig.  H  1096-1998;  Dec  Dig.  |  815.*] 

2.  INSUBAROS  (i  776*>-TRscoyxBT  ON  PeuoT 
—Waiver. 

The  invalidity  of  a  beneficiary's  claim  of 
the  right  to  collect  the  amount  stipulated  as 
payable  under  the  terms  of  an. insurance  pol- 
icy may  be  waived  or  asserted  by  the  insurer 
as  a  defense,  at  the  insurer's  option.  In  the 
present  case,  it  being  Inferable,  from  .the  alle-> 

?:ationB  of  the  petition,  that  the  insurer,  with 
uU  knowledge  of  all  the  facts,  has  waived  or 
may  waive  the  beneficiary's  msability,'  if  any 
exists,  the  disability  or  disqualification  of  the 
beneficiary  affords  the  plaintiffs  no  ground  to 
recover  upon  an  allegation  that  they  are  the 
sole  heirs  at  law  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1942,  1943;   Dec.  Dig.  i  776.*] 

Error  from  City  Court  of  Savannah ;  Dayls 
Freeman,  Judge. 

Action  by  P.  J.  Johnson  and  otbers  against 
the  Knlghta  of  Pythias  of  North  and  South 
America.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Oliver  &  Oliver  and  W.  S.  Connerat,  all  of 
Savannah,  for  plaintiffs  in  error.  J.  H. 
Kluckle  and  Geo.^W.  Owens,  both  of  Savan- 
nah, for  defendant  in  error. 

RUSSELL,  C.  J.  [1]  1.  This  court  has 
previously  had  the  same  contract  o^  insur- 
ance under  review.  In  Cain  v.  Knights,  11 
Ga.  App.  364,  75  S.  B.  444,  we  held  that  the 
administrator  of  Joseph  H.  Jolinson  (who 
was  the  Insured  In  the  policy  now  before 
us)  could  not  maintain  the  action  then  be- 
fore the  court.  The  facts  are  fully  stated  in 
the  decision  of  that  case.  We  then  con- 
cluded our  discussion  of  the  entire  case  by 
the  statement  that  as  It  was  inferable,  from 
the  allegations  of  the  petition,  that  Eliza 
Cunningham  was  still  In  life,  that  alone  af- 
forded sufficient  reason  for  dismissing  the 
petition;  and  upon  the  present  petition  we 
reiterate  that  statement 

[2]  2.  Apparently  the  only  real  difference 
between  that  case  and  the  present  case  Is 
that  the  suit  was  at  that  time  brought  by  the 
legal  representative  of  the  deceased,  and  It 
is  now  proceeding  In  the  name  of  his  heirs 
at  law.  It  is  alleged  In  the  present  case  that 
**the  proceeds  of  said  policy  were  made  pay- 
able to  one  EUza  Cunningham,  who  was 
named  in  said  insurance  policy  as  Eliza  John- 
son, the  alleged  wife  of  said  Joseph  H.  John- 
son." The  contract  of  Insurance  sued  upon 
is  attached,  by  copy,  to  the  petition,  and 
though  the  word  "wife"  Is  used  In  the  con- 
tract in  designation  of  possible  beneficiaries, 
the  only  Eliza  in  the  list  is  not  designated  as 
Eliza  Jobnson,  but  Is  called  Eliza  Cunning- 
ham. As  has  been  frequently  held,  one  who 
procures  Insurance  upon  his  own  life  and 
himself  pays  the  premiums  may  fix  an  insur- 
able Interest  In  his  life  In  any  one  whose 
interest  he  desires  to  promote.    There  is  a 


stipulation  in  the  present  contract  of  insur- 
ance which  declares  that  under  no  condition 
shall  any  of  the  benefits  conferred  by  the 
policy  be  paid  on  any  claim  depending  upon 
concubinage,  or  to  any  claimant  living  with 
the  insured  in  a  state  of  concubinage.  It  is 
alleged  In  the  petition  that  the  beneficiary, 
Eliza  Cunningham,  suffers  from  this  disa- 
bility; but  it  is  also  averred  that  the  insurer, 
the  Knights  of  !Pythias  of  North  and  South 
America,  etc.,  knew  that  Johnson  lived  with 
Eliza  Cunningham  in  a  state  of  adultery  and 
that  she  was  not  his  lawful  wife.  It  la  not 
necessary  to  determine  what  would  be  the 
rights  of  a  beneficiary  where  the  insurer, 
with  full  knowledge  of  the  beneficiary's  dis- 
abilities,' accepted  the  premiums  paid  by  the 
insured,  for  her  benefit,  for  six  years.  It  Is 
enough  to  say  that  the  defense  to  the  payment 
on  the  ground  of  the  beneficiary's  disability 
would  be  one  which  could  be  asserted  by  the 
insurer  alone.  .  It  would  afford  no  ground  for 
the  payment  of  the  policy  to  others  than  the 
beneficiary,  for.  If  the  beneficiary's  disability 
has  not  already  been  waived,  the  insurer 
could  waive  it,  even  if  the  insurer  had  been 
all  along  ignorant  of  the  existence  of  tbe 
state  of  facts  upon  which  the  condition  of 
disability  rests.  If  the  Insurer  in  this  case, 
with  knowledge  of  the  state  of  concubinage 
existing  between  the  'deceased  and  EUza 
Cunningham,  the  beneficiary,  saw  proper  to 
waive  that  disability,  it  could  do  so;  and, 
if  for  any  reason  it  saw  fit  to  pay  the  bene- 
ficiary named  In  the  policy,  there  would  l)e 
no  right  of  recovery  remaining  in  the  heirs 
at  law  of  the  deceased,  or  in  their  legal  rep- 
resentatives. The  contract  would  be  extin- 
guished by  payment  And  it  is  optional  witli 
the  insurer  to  assert  the  invalidity  of  the 
contract  as  to  Eliza  Cunningham,  or  her  dis- 
ability to  collect  the  process  of  the  policy,  be- 
cause, "while  a  valid  contract  of  insurance 
cannot  lawfully  be  taken  on  the  life  of  an- 
other by  one  who  has  no  insurable  interest 
therein,  because  it  contravenes  public  policy, 
yet,  as  one  has  an  Insurable  Interest  in  his 
own  life,  he  may  lawfully  procure  insurance 
thereon  for  the  benefit  of  any  other  person 
whose  Interest  he  desires  to  promote.  Such 
a  contract  cannot  be  defeated  because  of  the 
want  of  Insurable  Interest  in  the  beneficiary, 
when  it  appears  that  the  person  whose  life 
was  insured  acted  for  himself,  at  his  own  ex- 
pense, and  in  good  faith,  to  promote  the  in- 
terest of  the  beneficiary  in  taking  out  the 
policy.  A  contract  so  entered  into  is  in  no 
sense  a  wagering  or  speculative  one."  Gain 
V.  Knights  of  Pythias,  supra. 

It  does  not  appear  from  the  diarter  or  by- 
laws of  the  defendant  fraternal  order  that 
the  insured  might  not  have  designated  any 
person  whom  he  desired  to  select  as  bene- 
ficiary, and  *if  there  is  nothing  in  the  char- 
ter or  by-laws  of  the  organization,  or  in  the 
statutes  of  the  state,  restricting  the  appoint- 
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ment,  tb^  member  maj  designate  wliomso- 
erer  he  pleases,  and  no  one  can  question  the 
right".    Bacon  on  Benefit  Societies,  I  246. 

The  court  did  not  err  in  sustaining  the  de- 
murrer and  dismissing  the  petition. 

Judgment  affirmed. 


(14  Ga.  App.  115) 

AliLEK  V.  STATB.     (Na  5,285J 
(Court  of  Appeals  of  Geori^a.    Dec.  9,  ldl8.) 

(8yllahu$  hy  the  Court,) 

1.  Cbixinal  Law  (I  824*)— Instruction  on 
clbcumstantial  evidencb— necessity  fob 
Request. 

Where,  in  a  criminal  case,  the  evidence  re- 
lied upon  for  the  conviction  of  the  accused  is 
wholly  circumstantial,  it  is  error  requiring  the 
granting  of  a  new  trial  to  omit  to  charge  the 
jary  upon  the  law  of  circumstantial  eridence, 
even  though  no  request  so  to  do  be  made  by  the 
accused.  Riley  v.  State,  1  Ga.  App.  651,  57  S. 
E.  1031;  Harvey  v.  State,  8  Ga.  App.  660,  70 
S.  E.  141;  Weaver  ▼.  State,  135  Ga.  317,  69 
&E.48& 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |f  1996-2004;  Dec  Dig.  | 
824,T 

2.  CbiminaIi  Law  (I  814*)— Instruction  on 

ClBCUHSTANTIAL   EVIDENCE— NECESSITY. 

The  rule  above  announced  is  applicable  on 
the  trial  of  one  charged  with  the  sale  of  intoxi- 
cating liquors,  where  the  proof  of  the  sale  is'  de- 
pendent wholly  on  circumstantial  evidence, 
though  there  be  direct  evidence  of  some  of  the 
essential  facts  necessary  to  make  out  a  case, 
such  as  that  the  accused  had  whisky  in  his 
possession  and  was  seen  to  deliver  it  to  the  per- 
son to  whom  the  sale  was  alleged  to  have  been 
made.  Where,  as  in  the  present  case,  there  was 
no  issue  as  to  the  possession  of  the  whisky  by 
the  accused  and  its  delivery  to  the  person  to 
whom  the  sale  was  alleged  to  have  been  made, 
and  the  only  question  was  whether  the  transac- 
tion involved  the  elements  of  a  sale,  and  this 
question  was  dependent  wholly  on  circumstan- 
tial evidence,  it  was  error  to  fail  to  charge  the 
law  relating  to  such  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Diff.  ||  1821. 1833, 1839,  1860,  1865, 
1883,  1800,  1924,  1979-1985.  1987 ;  Dec.  Dig.  § 
814.^] 

Brror  from  City  Court  of  Carrollton;  Jas. 
Beall,  Judge. 

Charlie  Allen  was  convicted  of  selling  in- 
toxicating Uqnors,  and  brings  *  error.  Re- 
versed. 

Snoith  ft  Smith,  of  Carrollton,  tor  plaintiff 
in  error.  C.  E.  Roop,  Sol.,  of  Carrollton,  for 
the  State. 

POTTLB,  J.    Judgment  reversed. 


(14  Ga.  App.  116) 

SOLOMON  V.  STATE.     (No.  6,284.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(SyUahua  by  the  Court.) 

Mastcb  ano  Sbbvant  (I  67*)  —  Labor  Con- 
tract Act— Accusation— Essentials. 

An  accusation  charging  cheating  and  swin- 
dling under  the  "labor  contract  act"  (Penal  Code 
1910.  §  715),  which  alleges  a  contract  to  per- 

*Por  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 


form  labor  on  a  farm,  bdt  which  does  not  set 
out  the  location  of  the  particular  parcel  of  land 
where  the  work  is  to  be  performed,  hi  not  suffi- 
ciently explicit  A  demurrer  on  this  ground  to 
the  accusation  in  the  present  case  should  have 
been  sustained.  See  xhome  v.  State,  13  Ga. 
App.  10.  78  S.  B.  853. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  75 ;    Dec  Dig.  §  67.*] 

Error  from  City  Court  of  Millen;  T.  L. 
Hill,  Judge. 

Will  Solomon  was  convicted  of  violating 
the  labor  cpntract  act,  and  brings  error.  Re- 
versed. 

G.  C.  Dekle,  of  Millen,  and  J.  D.  Kirkland, 
of  Metter,  for  plaintiff  in  error.  W.  Wood- 
rum,  SoL,  of  Millen,  for  the  State. 

ROAN,  J.    Judgment  reversed. 


(14  Qa.  App.  105) 

WESTERN  ft  A  R.  CO.  v.  POSTON. 
(No.   6,200.) 

(Court  of  Appeals  of  Georgia.     Dec  9,  1913.) 

(Syllalu$  ly  the  Court.) 

Razlboaos  (1 421*)— Injury  to  Animal—Nko- 
LioENCE  OF  Rider. 

This  case  is  controlled  substantially  by  the 
dedsion  of  this  court  in  Western  &  Atlantic  R. 
Co.  V.  Poston,  12  Ga.  App.  124,  76  S.  E.  1042, 
wherein  it  was  held  that  the  evidence  did  not 
authori«e  a  recovery  in  the  plaintiff's  favor. 
The  reasons  wiuch  hnpelled  the  court  to  reach 
the  conclusion  just  stated  were  that  the  plain- 
tiff was,  under  his  own  testimony,  guilty  of  such 
negligence  as  defeated  his  right  to  recover.  One 
of  the  reasons  suggested  in  the  former  opinion 
was  that- the  place  at  which  the  plaintiff's  horse 
was  killed  was  in  a  switch  yard;  and  while  it 
does  appear,  from  the  evidence  in  the  present 
record,  that  this  point  was  not  located  in  a 
switch  yard,  yet  this  difference  in  the  evidence 
does  not,  under  the  former  decision  of  this  court, 
authorize  a  recovery  in  the  plaintiff's  favor. 
The  main  ground  upon  which  the  decision  was 
rested  was  that  the  plaintiff  was  guilty  of  gross 
negligence  in  attempting  to  ride  his  horse  along 
the  right  of  way,  upon  a  path  4  or  6  feet  wide, 
at  a  point  where  there  was  a  steep  embankment 
some  10  or  15  feet  high,  and  at  the  time  when 
a  passenger  train  was  past  due,  and  this  fact 
was  known  to  the  plaintiff.  From  the  present 
record  it  appears  that  the  plaintiff  testified  that 
he  knew  the  passenger  train  was  past  due,  but 
did  not  know  whether  it  had  yet  arrived.  Un- 
der the  decision  of  this  court  the  fact  that  a 
freight  train  was  occupying  the  side  track  and 
blocking  the  street  crossing  was  suflScient  to  put 
him  on  notice  that  a  train  was  expected  along 
the  main  line.  Upon  the  question  of  the  plain- 
tiff's gross  negligence  there  is  no  material  dif- 
ference between  the  evidence  in  the  present 
record  and  that  when  the  case  was  before  this 
court  at  a  previous  term.  For  this  reason  the 
court  erred  in  overruling  the  motion  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1501-1508,  1510;  Dec  Dig.  f 
421.*] 

Error  from  Superior  Ck>urt,  Whitfield  Coun- 
ty ;  A.  W.  Fite,  Judge. 

Action  by  S.  L.  Poston  against  the  Western 
&   Atlantic    Railroad    Company.     Judgment 
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for  plalntifl,  and  defendant  brings  error.    Re- 
versed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  and 
Maddox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  W.  E.  Mann,  of  Dalton, 
for  defendant  in  error. 

POTTLE,  J.    Judgment  reversed. 


(14  Ga.  App.  96) 

JBLKS  V.  PHILADELPHIA  &  READING 
RY.  CO.    (No.  5,165.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(Byllahus  hy  the  Court,) 

Carriers  (§  197*)— Freight  Charges— Lia- 
bility OF  Consignor. 

Where  a  common  carrier  waives  prepay- 
ment and  the  consignee  refuses  to  take  the 
goods  and  pay  the  transportation  charges,  and 
the  carrier,  in  strict  conformity  with  law,  sells 
the  goods  to  enforce  its  lien  for  charges,  and 
there  is  still  a  balance  due,  the  consignor  is 
liable  for  it  to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  891-900;    Dec.  Dig.  S  197.*] 

Error  from  City  Court  of  Quitman;  W. 
H.  Long,  Judge. 

Action  by  the  Philadelphia  &  Reading 
Railway  Company  against  O.  K.  Jelks.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Bennet  &  Harrell,  of  Quitman,  for  plaintiff 
in  error.  Branch  &  Snow,  of  Quitman,  for 
defendant  in  error. 

POTTLE,  J.  The  defendant  delivered  to 
the  Atlantic  Coast  Line  Railway  Company, 
at  Ty  Ty,  Ga.,  a  car  of  melons,  consigned  to 
Butz  &  Co.,  at  Allentown,  Pa.,  to  be  delivered 
to  the  consignees  by  the  Philadelphia  & 
Reading  Railway  Company  as  the  last  car- 
rier. The  shipment  was  made  in  response  to  a 
telegraphic  order  of  an  agent  of  the  con- 
signees to  ship  the  melons  at  a  certain  agreed 
price,  f.  0.  b.  Ty  Ty,  Ga.  When  the  melons 
arrived  at  Allentown,  Pa.,  the  consignees  re- 
fused to  accept  them,  claiming  that  they 
were  not  of  the  quality  ordered.  Thereupon 
the  carrier  proceeded  according  to  law  to 
enforce  its  lien  for  charges,  and  sold  the  mel- 
ons, and  credited  the  proceeds  on  the  freight 
charges,  and,  after  so  doing,  there  was  a 
balance  of  $104.63  due  for  freight  The  con- 
signees refused  to  pay  the  freight,  and  the 
carrier  brought  suit  against  the  consignor 
for  the  recovery  of  the  balance,  and  the  only 
question  made  by  the  record  is  whether  the 
consignor  is  liable.  As  between  the  con- 
signor and  the  consignees  the  latter  were  lia- 
ble for  the  freight,  provided  the  consignor 
complied  with  his  contract  and  shipped  mel- 
ons of  the  kind  and  quality  ordered.  This 
was  a  matter  which  did  not  concern  the  car- 
rier. The  shipment  was  one  in  interstate 
commerce,  and  the  law  imposes  upon  inter- 
state carriers  the  duty  to  collect  transporta- 


tion charges   without  discrimlnatloii.     The 
carrier  might  hare  proceeded   against  the 
consignees  (Central  of  Ga.  Ry.  Co.  v.  Wil- 
lingham,  8  6a.  App.  817,  70  S.  E.  1^),  but  it 
was  not  bound  to  do  so.    There  is  nothing 
in  any  of  the  Acts  of  Congress  which  either 
authorizes  or  requires  a  carrier  to  accept  a 
shipment  without  prepayment  of  freight  and 
look   solely  to  the  consignee  for  payment, 
but,  on  the  contrary,  the  law  requires  the 
carrier  to  collect  the  freight  in  every  in- 
stance.    It  has  the  authority  to  waive  the 
prepayment  of  frei^t  and  to  refuse  to  make 
delivery  to  the  consignee  until  he  pays  the 
freight  charges.     If  the  carrier  should  be 
unable  to  locate  the  consignee,  it  may  call 
upon    the   consignor    to   pay    the    charges. 
Southern  Ry.  Co.  v.  Bom  Steel  Range  Co., 
126  Ga.  527,  55  8.  E.  173.   The  question  was 
discussed  by  the  Interstate  Commerce  Com- 
mission in  Boise  Commercial  Club  v.  Adams 
Express  Co.,  17  Interst  Com.  Com'n  R.  115, 
121,  and  it  was  there  said:  'It  is  a  carrier's 
right  as  a  public  service  corporation  to  de- 
mand prepayment  on  all  shipments,  and  it 
may  not  distinguish  between  persons   wbo 
pay  in  advance  and  those  who  do  not    The 
carrier  may  waive  its  right  to  demand  pre- 
payment and  accept  a  shipment  with   the 
understanding  that  it  will  collect  the  charges 
upon  delivery  to  consignee;    but  if  it  does 
not  collect  such  charges  from  the  consignee 
it  must  look  to  the  consignor  for  payment 
The  collection  of  the  lawful  rate  is  a  duty 
imposed  on  the  carrier  by  law,  and  it  is 
given  a  lien  upon  the  property  transported  to 
enforce  the  payment  of  charges.    To  accept  a 
shipment  without  prepayment  Is   no   more 
than  to  extend  credit  to  the  consignor,  and 
this   within   reason   and   nondiscriminatory 
limits  it  may  do."     See,  also,  2  Hutchison 
on  Carriers  ^d  Ed.),  |  810,  where  it  is  said 
that,  even  though  the  carrier  waived  his  lien 
upon  the  goods  by  delivering  them  to  the 
consignee  without  requiring  payment  of  the 
freight  charges,  the  consignor  might  still  be 
held  liable  for  the  freight  charges.    So  far  as 
the  carrier  is  concerned,  the  consignee  is  re- 
garded as  the  agent  of  the  slilpper,  to  pay 
the  freight;   and  if  he  fails  to  pay,  the  con- 
signor  must   take   the   consequences.     Our 
attention  has  not  been  called  to  any  decision 
which  conflicts  with  the  ruling  announced  by 
the  Interstate  Commerce  Commission.    Since 
the  law  imposes  upon  a  carrier  the  absolute 
duty  to  collect  freight  charges,  it  may  pro- 
ceed against  either  the  consignee  or  the  con- 
signor; and,  to  relieve  itself  from  the  penal- 
ty imposed  by  law  for  failure  to  exact  the 
charges,  if  it  falls  to  collect  them  from  tbe 
consignee,  it  must  proceed  against  theT  con- 
signor.    This  is   required  as   a   matter    of 
public  policy.     It  is  not  only  the  right  but 
the  duty,  of  the  carrier  to  thus  collect  the 
charges. 

Judgment  affirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Ke]r>Now  Series  dk.  Rep'r  Indexi 
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(14  Ga.  App.  68) 
COOPER  V.  RICKBTSON.     (No.  5,115.) 
(Court  of  Appeals  of  Georgia.    Dec  9,  1913.) 

(8vllahu9  ly  the  Court.) 

L  Bills  ahd  Notbs  (|  36*)— Stifulation  as 
TO  Matubity— Validity, 
a  stipulation  in  one  of  a  series  of  promis- 
sory notes  that  it  will  become  due  and  payable 
if  default  is  made  in  the  payment  of  any  of 
the  notes  is  valid  and  binding. 

[Kd.  Note. — For  other  cases,  see  Bills  and 

Notes.  Cent.  Dig.  §  50 ;    Dec.  Dig.  §  36.*] 

2.  Abatement  and  Revival  (§  20*)— Execu- 
noN  (§  lee*)— Pleading  (J  193*)— Affida- 
vit OF  Illegality  —  Suit  Prematurely 
Brought— Form  of  Objection. 

If  a  suit  is  prematurely  brought,  objection 
mast  be  made  b:^  demurrer,  if  the  defect  ap- 
pears in  the  petition,  or  if  not,  by  plea  in  abate- 
ment A  judgment  rendered  in  favor  of  the 
plaintifif  in  9uch  a  case  cannot  be  attacked  by 
an  affidavit  of  illegality  on  the  levy  of  an  execu- 
tion issued  on   the  judgment. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  I§  140-143;  Dec.  Dig. 
f  20:*  Execution,  Cent  Dig.  K  485,  486;  Dec. 
big.  I  166;*  Pleading,  Cent  Dig.  §§  425,  428- 
435,  437-443;  Dec.  Dig.  §  193. ♦] 

t  Sheriffs  and  Constables  (J  4^)— De  Fac- 
to Officer— Collateral  Attack. 
Where,  in  an  act  establishing  a  city  court, 
it  is  provided  that  the  sheriflf  of  the  county 
shall  be  ex  officio  sheriff  of  the  city  court,  and 
before  entering  upon  the  discharge  of  his  duties 
as  such  sheriff  shall  execute  a  bond  payable 
to  the  Governor  and  approved  by  the  judge  of 
that  court  and  entered  on  the  minutes  thereof, 
and  the  sheriff  of  the  county  executes  a  bond 
payable  to  the  Governor  and  has  it  approved 
by  the  county  commissioners  and  the  ordinary, 
and  files  the  bond  in  the  office  of  the  ordinary, 
and  thereafter,  for  years,  without  objection  on 
the  part  of  any  citizen  of  the  county,  discharg- 
es all  the  duties  of  the  office  of  the  sheriff  of 
the  dty  court,  his  official  acts  as  sneriff  of  that 
coart  are  not  open  to  collateral  attack.  He  is 
at  least  a  de  facto  officer,  having  in  good  faith 
attempted  to  qualify  himself,  as  required  by 
law,  to  perform  the  duties  of  his  office. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  8;   Dec.  Dig.  §  4.*] 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  J.  B.  Rlcketson  against  C.  R. 
Cooper.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  V.  Custer,  of  Bainbridge,  for  plaintiff 
in  error.  Wilson,  Bennett  &  Lambdin,  of 
Waycross,  and  W.  M.  Harrell,  of  Bainbridge, 
for  defendant  In  error. 

POTTLE,  J.  Rlcketson  brought  suit 
against  Cooper,  returnable  to  the  March 
term,  1910,  of  the  city  court  of  Bainbridge, 
npon  three  promissory  notes.  No  one  of  the 
notes  appeared  on  its  face  to  be  due  at  the 
time  the  suit  was  filed,  but  in  each  note 
there  was  a  recital  that  it  was  one  of  a  series 
of  notes,  and  that  the  failure  to  pay  any 
one  of  the  notes  or  the  Interest  due  would 
operate  to  mature  all  of  the  notes.  The  peti- 
tion alleged  generally  that  the  defendant  was 
Indebted  to  the  plaintiff  in  the  amount  of  the  | 


notes  sued  on  and  recited  the  fact  that  the 
notes  sued  on  were  of  a  series  of  nine  notes, 
all  executed  for  the  purchase  price  of  a  cer- 
tain plantation  upon  the  agreement  that  the 
failure  to  pay  any  one  of  the  notes  would 
mature  all  of  them.  Inthe  eighth  paragraph 
of  the  petition  it  was  alleged  that  time  is 
of  the  essence  of  the  contract,  and  that  all 
of  the  notes  are  just  and  legally  due.  In  the 
tenth  paragraph  it  was  distinctly  alleged  that 
one  or  more  of  the  notes  of  the  series  was 
past  due  and  unpaid,  and  that  this  operated 
to  mature  all  of-  the  notes.  Personal  serv- 
ice of  the  petition  was  made  on  the  defend- 
ant by  J.  B^  Emanuel,  sheriff.  No  defense 
was  filed  at  the  March  term,  and  the  follow- 
ing judgment  was  entered:  'There  being  no 
issuable  defense  filed  in  the  above-stated  case 
on  oath  nor  affirmation,  it  is  hereby  ordered, 
considered,  and  adjudged  by  the  court  that 
the  plaintiff,  J,  E.  Rlcketson,  recover  of  the 
defendant,  C.  R.  Cooper,  the  principal  sum 
of  $1,500,  and  the  further  sum  of  $390,  Inter- 
est to  date  of  this  judgment,  and  all  future 
interest  at  the  rate  of  8  per  cent,  per  an- 
num after  the  date  of  this  judgment,  and 
costs  of  this  proceeding.  This  the  16th  day 
of  March,  1910.  [Signed]  Rich  &,  Nelson, 
Attys.  for  plaintiff.  W.  M.  Harrell,  Judge, 
City  Court  of  Bainbridge."  Execution  was 
issued  on  the  judgment,  and  levied  upon  cer- 
tain property  of  the  defendant  Thereupon 
the  defendant  interposed  an  affidavit  of  il- 
legality, alleging  that  the  execution  was  pro- 
ceeding illegally  because  the  defendant  had 
not  been  legally  served,  by  reason  of  the 
fact  that  J.  H.  Emanuel  had  not  qualified  as 
sheriff  of  the  city  court  of  Bainbridge  by 
executing  the  bond  required  by  the  ^ct  of 
the  general  assembly  establishing  that  court. 
Other  grounds  of  the  affidavit  of  illegality 
were  that  the  judgment  by  default  was  up- 
on a  conditional  promise  to  pay  money  and 
was  entered  by  the  court  without  the  inter- 
vention of  a  jury  or  tender  of  proof,  and 
that  the  court  was  not  lawfully  in  session, 
because  the  minutes  of  the  court  had  not 
been  read,  as  required  by  law.  The  affidavit 
of  illegality  was  amended  without  objection, 
and  in  the  amendment  it  was  alleged  that  no 
service  had  been  legally  perfected  on  the  de- 
fendant, and  that  the  city  court  of  Bain- 
bridge had  no  jurisdiction  of  the  suit;  that 
Judgment  was  rendered  by  the  city  court  of 
Bainbridge  at  the  appearance  term,  without 
the  intervention  of  a  jury,  and  without  the 
introduction  of  evidence  upon  a  conditiona) 
contract  Thereupon  the  plaintiff  demurred 
to  the  original  and  amended  affidavit  of  il- 
legality, upon  the  ground  that  no  sufficient 
reason  was  alleged  why  the  execution  was 
proceeding  illegally,  and  upon  the  further 
ground  that  the  allegation  that  the  city 
court  was  without  jurisdiction  was  too  vague 
and  indefinite.  The  plaintiff  also  traversed 
the  truth  of  the  allegations  of  fact  in  the 
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affidavit  of  illegality.  The  case  was  snb* 
mltted  to  the  Judge  without  the  Interrentloxi 
of  a  Jury,  and  he  entered  an  order  orermllng 
the  illegality,  and  ordering  the  execution  to 
proceed.  At  the  trial  the  defendant  aban- 
doned that  ground  of  the  original  affidavit  of 
illegality  and  of  the  amendment  thereto, 
which  raised  the  point  that  the  judgment 
without  the  intervention  of  a  Jury  or  the 
tender  of  evidence  was  void  because  the 
notes  sued  on  were  conditional  contracts. 
This  point  having  been  abandoned,  there  are 
only  two  points  left  for  decision:  (1)  whether 
the  service  of  process  upon  the  defendant 
by  Emanuel  was  void;  and  (2)  whether  the 
Judgment  was  void  because  the  debt  that  the 
petition  claimed  to  be  due  did  not  appear 
to  be  due  in  fact 

There  are  no  material  conflicts  in  the  evl<> 
dence.  From  the  evidence  it  appeared  that 
Emanuel  was  elected  sheriff  of  Decatur  coun- 
ty in  1908,  and  gave  bond  as  such  sheriff. 
In  addition  to  this  he  gave  bond  in  the  sum 
of  $5,000  as  sheriff  of  the  city  court  of  Bain- 
bridge,  which  bond  wag  duly  approved  by  the 
county  commissioners  and  the  ordinary  of 
Decatur  county  on  the  first  Monday  in  De- 
cember, 190S,  and  was  filed  and  recorded  in 
the  office  of  the  ordinary.  Since  that  time 
Emanuel  has  been  acting  as  sheriff  of  De- 
catur county,  as  well  as  of  the  dty  court  of 
Bainbridge.  The  bond  given  by  him  as  sher- 
iff of  the  dty  court  of  Bainbridge  was  ex- 
ecuted in  good  faith,  upon  advice  that  the 
bond  was  a  lawful  bond,  and  since  the  ex- 
ecution of  the  bond  he  has  been  generally 
recognized  as  the  sheriff  of  the  city  court  of 
Bainbridge,  has  served  all  of  its  papers  and 
processes,  and  acted  as  such  sheriff  during 
the  years  1909  and  1910. 

[1]  L  A  stipulation  in  each  of  a  series  of 
notes  maturing  at  different  times  that  the 
entire  amount  represented  by  the  notes  will 
become  due  and. payable,  if  default  is  made 
in  the  payment  of  any  of  the  notes  is  valid 
and  binding  on  the  parties.  Kilcrease  v. 
Johnson,  85  6a.  600,  11  S.  E.  870 ;  Smith  v. 
Champion,  102  Ga.  92,  29  S.  E.  160;  Stocking 
V.  Moury,  128  Ga.  414,  57  S.  E.  704 ;  Jones 
V.  Norton,  9  Ga.  App.  338,  71  S.  E.  687.  The 
notes  sued  on  in  the  present  case  did  not 
upon  their  face  appear  to  be  due,  but  each 
of  the  notes  contained  a  recital  that  it  was 
one  of  a  series  of  nine  notes,  and  would  be- 
come due  if  default  was  made  in  the  pay- 
ment of  any  of  the  notes.  The  petition  al- 
leged that  each  of  the  notes  sued  on  was 
legally  due,  and  it  distinctly  appeared  from 
the  tenth  paragraph  of  the  petition  that 
one  or  more  of  the  series  of  nine  notes  was 
past  due  and  unpaid,  and  that  this  operated 
to  mature  all  of  the  notes.  The  petition 
therefore  would  not  have  been  subject  to 
general  demurrer,  though  the  defendant 
might,  by  special  demurrer,  have  compelled 
the  plaintiff  to  make  his  allegations  more 
specific  in  reference  to  the  maturity  of  the 
notes. 


[2]  But  even  if  this  were  not  true,  it  is 
well  settled  that  where  a  suit  is  prematurely 
brought,  objection  must  be  made  by  demur- 
rer If  the  defect  appears  on  the  face  of  the 
petition,  or,  If  not,'  by  plea  in  abatement 
If  objection  should  not  be  thus  made,  a 
Judgment  in  favor  of  the  plaintiff  would  not 
be  void,  and  the  defect  could  not  be  taken 
advantage  of  by  affidavit  of  illegality.  Civil 
Code  1910,  I  5311 ;  Gate  City  Fire  Ins.  Co. 
V.  Thornton,  5  Ga.  App.  585,  63  S.  E.  638; 
Goodrich  v.  Atlanta  Nat.  Bldg.  &  lioan 
Ass'n,  96  Ga.  803  (1),  22  S.  E.  585.  We  think, 
therefore  that  the  trial  Judge  did  not  err 
in  falling  to  sustain  the  ground  of  the  affi- 
davit of  illegality  which  challenged  the  Ju- 
risdiction of  the  court.  The  court  had  com- 
plete Jurisdiction  of  the  subject-matter  of  the 
action,  and  the  point  comes  too  late. 

The  objection  that  the  Judgment  was  void 
because  entered  up  without  proof,  upon  a 
conditional  contract,  having  been  expressly 
abandoned  by  the  defendant,  cannot  be  in- 
sisted upon  in  this  court  Upon  this  ques- 
tion, however,  see  Howard  v.  Wellham,  114 
Ga.  934,  41  8w  B.  62;  Harrell  v.  Davis  Wagon 
Co.  (Sup.)  78  S.  E.  713;  Turner  v.  Bank  of 
MaysvUle,  13  Ga.  App.  — ,  79  S.  B.  180. 

[3]  2.  Since  the  defendant  in  the  suit  did 
not  appear  and  plead,  if  he  had  no  legal  no- 
tice of  the  pendency  of  the  suit  the  Judgment 
against  him  would  be  void,  and  could  be  at- 
tacked by  affidavit  of  illegality.  The  act  es- 
tablishing the  dty  court  of  Bainbridge  pro- 
vides that  the  sheriff  of  Decatur  county  shall 
be  ex  offldo  sheriff  of  the  dty  court  of 
Bainbridge,  but  that  before  entering  upon  his 
duties  as  such  sheriff  he  shall  execute  a 
bond  payable  to  the  Governor  in  the  sum  of 
$3,000,  which  bond  shall  be  approved  by  the 
Judge  of  the  dty  court  of  Balnridge  and  en- 
tered on  the  minutes  thereof.  Acts  of  1900, 
p.  107.  The  bond  executed  by  Emanuel  as 
sheriff  of  the  dty  court  of  Bainbridge  does 
not  appear  to  have  been  approved  by  the 
Judge  of  that  court,  nor  entered  on  the  min- 
utes thereof,  as  required  by  the  statute.  On 
the  contrary,  the  bond  actually  executed  by 
him  was  approved  by  the  county  commission- 
ers, and  the  ordinary  of  the  county,  and  filed 
and  recorded  in  the  ordinary's  office.  The 
bond  was  made  payable  to  the  Governor  of 
the  state,  as  required  by  the  act  It  is  In- 
sisted by  counsel  for  the  plaintiff  in  error 
that  because  the  bond  was  not  approved  by 
the  Judge  of  the  dty  court  and  not  entered 
on  the  minutes  of  the  court,  Emanud  never 
became  qualified  to  perform  the  duties  of 
sheriff  of  the  city  court  of  Bainbridge.  The 
bond  actually  given  by  Emanuel  was  in  a 
larger  penal  sum  than  required  by  the  act* 
and  was  made  payable  to  the  Governor  of 
the  state.  The  only  defect  in  the  bond  is 
that  it  was  not  approved  by  the  Judge  of  tbe 
d,ty  court  and  filed  in  the  manner  required 
by  law.  Even  if  the  bond  cannot  be  treated 
as  a  good  statutory  bond,  it  dearly  evidenc- 
es a  bona  fide  effort  on  the  part  of  the  offi- 
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cer  to  qnallf  y  himseU  to  act  as  sheriff  of  tbe 
city  court  of  Bainbridge,  The  evidence 
shows  that  he  sought  to  thus  qualify  him* 
eelf,  and  in  so  doing  took  advice  from  per- 
sons whom  he  regarded  as  competent  to  in- 
struct him  in  reference  to  the  execution  of 
his  bond.  It  further  appears  that  for  some 
jears  after  the  execution  of  this  bond  Kman- 
uel  acted  as  sheriff  of  the  city  court  ot  Bain- 
bridge, without  objection  from  any  citizen 
of  the  county,  served  all  of  its  processes,  and 
generally  exercised  all  the  functions  of.  the 
office.  Clearly,  therefore,  he  was  a  good  de 
facto  officer,  and  no  collateral  attack  can  be 
made  on  any  of  his  official  act&  Under  a  di- 
rect proceeding  brought  against  him  he  could 
be  compelled  to  execute  a  good  statutory 
bond,  but  neither  upon  principle  nor  author- 
ity can  it  be  held  that  all  of  his  official  acts 
are  void  merely  because  his  bond  was  not 
approved  and  filed  in  the  manner  required 
'  by  law.  In  cases  like  this,  questions  of  pub- 
lic policy  are  involved,  and  it  should  never 
be  held  that  an  irregularity  such  as  that  re- 
lied on  in  the  present  case,  in  which  an  of- 
ficer has  in  good  fkith  attempted  to  qualify 
himself  to  discharge  the  duties  of  the  office, 
should  render  all  his  official  acts  void.  Craw- 
ford V.  Hackett,  9  Ga.  314;  Hinton  v.  Lind- 
say, 20  Ga.  746  (3) ;  Smith  et  al.  v.  Meador, 
74  Ga.  416  (2a),  58  Am.  Rep.  438;  Code  of 
1910.  §  277;  Oliver  v.  Warren,  124  Ga.  549, 
53  S.  E.  100,  4  L.  B.  A.  (N.  S.)  1020,  110  Am. 
St  Rep.  188;  Gunn  v.  Tackett,  67  Ga.  725; 
avil  Code  1910,  S  277,  Under  the  decisions 
Just  dted,  the  officer's  acts  would  probably 
not  be  subject  to  collateral  attack,  even  if  he 
had  given  no  bond  at  all. 

There  is  a  very  clear  distinction  between 
the  present  case  and  that  decided  by  the  Su- 
preme Court  In  McCalla  r.  Verdell,  122  Ga. 
801,  50  S.  E.  943.  In  that  case  the  act  creat- 
ing the  city  court  of  Elberton  provided  that 
the  sheriff  of  Elbert  county  should  be  ex 
officio  sheriff  of  the  city  court,  and  before 
entering  upon  the  discharge  of  his  office 
should  execute  a  bond  with  good  security, 
and  the  act  further  provided  that  the  sher- 
iff should  have  the  power,  with  the  con- 
sent of  the  court,  to  appoint  a  deputy  who 
should  also,  before  beginning  the  discharge 
of  his  duties,  give  a  bond.  Service  of  pro- 
cess was  made  by  one  claiming  to  be  the 
deputy  sheriff  of  Elbert  county.  It  did  not 
appear  that  this  person  had  been  appointed 
deputy  sheriff  of  the  dty  court  in  the  man- 
ner provided  by  the  act,  or  that  after  such 
appointment  he  had  attempted  to  qualify 
himself  to  discharge  the  duties  of  the  office. 
The  deputy  sheriff  of  Elbert  county  had  no 
more  authority  to  serve  processes  in  the  city 
court  of  Elberton  than  did  the  deputy  sheriff 
of  fUton  county.  If  it  had  appeared  that 
tbe  person  who  had  served  the  process  liad 
been  appointed  deputy  sheriff  of  the  city 
court  and  had  attempted  to  qualify,  and  in 
so  doing  had  failed  to  give  bond  in  strict 


confonnlty  with  the  statute^  then  the  ques- 
tion would  have  been  the  same  as  that  now 
presented,  and  we  apprehend  that  the  Su- 
preme Court  would  have  reached  an  entirely 
different  conclusion.  See,  in  this  connection. 
Smith  V.  Davis,  3  Ga.  App.  419,  GO  S.  £.  199. 
The  precise  question  involved  in  the  case  of 
McCalla  ▼.  Verdell,  supra,  was  raised  with 
reference  to  tbe  city  court  of  Bainbridge  in 
G.,  F.  &  A.  By.  Co.  v.  Anderson,  12  Ga.  App. 
117,  76  S.  E.  1056.  In  that  case  an  attempt 
to  serve  was  made  by  the  deputy  sheriff  of 
the  county,  who  had  not  been  legally  appoint- 
ed deputy  sheriff  of  the  city  court  He  did 
not  have  even  color  of  authority  for  the  per- 
formance of  the  official  act,  and  it  waa  held 
that  the  service  was  illegaL 
Judgment  affirmed. 


(14  Oa.  App.  54) 

EVANS  v.  CITX  OF  SANDERSVILLB. 

(No,  4,942.) 

(Court  ot  Appeals  o2  Georgia.     Oct  31«  1913. 
Rehearing  Denied  Dec  9,  1913.) 

(SyUabus  by  the  Court) 
"L  MiTWiciPAL  Corporations  (f  162*)— Com- 

PENSATIOX   OF   OFFICERS. 

A  person  accepting  and  entering  upon  the 
discharge  of  the  duties  of  a  municipal  office 
must  be  deemed  to  have  notice  of  all  of  the 
provisions  of  the  municipal  charter,  and  can 
recover  .compensation  for  his  services  onl^  m 
the  manner  and  to  tbe  extent  therein  provided. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  357-367,  369,  372, 
374;    Dec.  Dig.  i  162.»] 

2.   MUNICIPAI.    OOBPOBATIONS    ((    162*)— COM- 
PENSATION  OP  Officers. 

Where  the  municipal  charter  provides  by 
ordinance  for  the  compensation  of  municipal 
officers,  and  thereafter  services  are  rendered 
which  come  within  the  scope  of  the  duties  of 
the  municipal  office,  there  is  no  implied  assump- 
sit in  favor  of  the  plaintiff  for  the  rendition  of 
the  services,  when  they  are  such  as  are  includ- 
ed within  the  scope  of  bis  general  duties. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  367-367,  369,  372, 
374 ;    Dec.  Dig.  |  162.»T 

3.  Directing  Verdict. 

If  the  court  erred  at  all  in  the  direction 
of  the  verdict,  the  error  was  against  the  de- 
fendant, and  affords  the  plaintiff  no  ground  for 
complaint 

Error  from  CJity'  Court  of  SandersviUe ;  E. 
W.  Jordan,  Judge. 

Action  by  J.  H.  Evans  against  the  City  of 
SandersviUe.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Evans  &  Evans,  of  SandersviUe,  for  plain- 
tiff in  error.  J.  J.  Harris  and  A.  R.  Wright, 
both  of  SandersviUe,  for  defendant  in  error. 

RUSSEXL,  J.  The  plaintiff  is  a  physician. 
In  the  year  1911,  during  an  epidemic  of 
smallpox  in  the  dty  of  SandersviUe,  Ga.,  the 
then  dty  physician  resigned,  and  the  plain- 
tiff, Dr.  Evans,  was  elected  in  his  stead,  and, 
in  behalf  of  the  municipality,  assumed  the 


*ror  other  cmm  see  Bame  topic  and  section  NUMBER  Ufi  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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care  of  those  sufferlnsr  from  the  disease.  Dr. 
Evans  was  again  elected  city  physician  for 
the  year  1912,  In  November,  1912,  an  epi- 
demic of  smallpox  broke  out  in  the  city,  and 
the  situation  appeared  so  grave  that  the  city 
council  met  on  a  Sunday  afternoon  to  devise 
means  for  the  care  of  those  who  were  af- 
flicted with  it,  and  also  to  prevent  the  fur- 
ther spread  of  the  disease.  At  this  meeting 
Dr.  Evans,  as  city  physician,  was  instructed 
to  take  charge  of  the  smallpox  situation, 
and  render  the  necessary  medical  attention. 
It  appears  from  the  record  that  there  was  no 
agreement  as  to  his  compensation,  and  noth- 
ing was  said  as  to  whether  the  patients  were 
to  be  treated  by  Dr.  Evans  In  his  personal 
capacity  as  an  ordinary  practitioner  or  by 
virtue  of  his  ofl3ce  as  dty  physician.  The 
plaintlfiT  himself  testifies  that  he  was  directed 
to  attend  the  smallpox  patients  as  city  physi- 
cian, and  that  he  treated  them  in  that  capac- 
ity. After  the  termination  of  the  epidemic 
the  mayor  and  council,  as  appears  from  their 
answer,  by  ordinance  fixed  the  compensation 
of  the  city  physician  for  attending  smallpox 
patients  at  the  sum  of  $400.  The  plaintiff 
refused  to  accept  this  amount,  and  brought 
the  present  suit,  upon  open  account,  for 
$1,203  for  visits,  $75  for  500  vaccinations,  $50 
for  services  as  sanitary  inspector,  and  $100 
for  fumigation  and  disinfection,  making  a 
total  of  $1,428.  The  Judge  directed  a  verdict 
in  favor  of  the  plaintiff  for  $400,  the  amount 
allowed  by  the  municipal  authorities,  and 
the  plain tlflP  excepted  upon  four  grounds: 
(1)  Because  the  action  of  the  court  In  arbi- 
trarily directing  a  verdict  for  an  amount  less 
than  that  shown  by  the  evidence  to  be  due  is 
contrary  to  law  and  evidence;  (2)  because 
the  withdrawal  of  the  case  from  the  jury  de- 
nied the  plaintiff  his  substantive  rights  as  a 
litigant;  (3)  because  the  undisputed  evidence 
showed  that  the  plaintiff  was  entitled  to  re- 
cover $1,428,  Instead  of  the  sum  of  $400  di- 
rected by  the  court;  (4)  because  the  ruling 
of  the  court  Is  contrary  to  the  principles  of 
Justice  and  equity,  and  contrary  to  law. 

The  four  exceptions  really  present  but  the 
single  question  whether  this  plaintiff,  who 
Is  conceded  to  be  the  city  physician  of  San- 
^ersvllle,  can,  in  any  view  of  the  case,  collect 
more  for  his  services  rendered  at  the  direc- 
tion of  the  municipality  than  the  sum  fixed 
by  them.  Of  course,  if  the  case  were  one  of 
an  ordinary  suit  upon  account,  it  would  have 
been  error  for  the  Judge  to  direct  a  verdict 
And  even  if  a  verdict  had  been  directed  for 
the  plaintiff,  as  there  Is  no  question  made  as 
to  the  amount  of  his  charges,  the  Jury  should 
have  been  directed  to  find  for  him  the  sum 
of  $1,428.  As  holder  of  the  office  of  city  phy- 
sician, his  compensation  was  fixed,  and  his 
duties  were  defined.  He  admits  that  he  ren- 
dered the  services  as  city  physician.  When 
he  was  directed  by  the  council  to  treat  the 
smallpox  patients,  he  could  have  declined  to 
dc  so,  and  it  was  In  his  power  to  resign  his 


office.  If,  thereafter,  the  dty  council  had 
employed  him  on  account  of  his  experience 
in  the  treatment  of  this  disease,  and  he  had 
proceeded  to  treat  the  smallpox  patients  in 
his  Individual  capacity,  the  city  might  have 
been  liable  for  whatever  might  have  been  the 
reasonable  value  of  his  services,  presumably 
a  sum  not  smaller  than  that  which  he  sued 
for.  But  he  did  not  decline,  as  his  predeces- 
sor had  done,  to  treat  the  smallpox  patients 
for  the  compensation  allowed  as  his  annual 
salary. 

[1-3]  It  is  well  settled  that  a  munldpal 
officer  cannot  receive  extra  compensation  for 
services  already  embraced  within  the  scope 
of  his  duties.  This  case  falls  clearly  within 
that  rule,  and.  If  there  was  any  error  in 
directing  the  verdict.  It  was  error  against 
the  defendant,  and  not  against  the  plaintiff, 
and  the  plaintiff  cannot  be  heard  to  complain. 
.  Judgment  affirmed. 


(14  Oa.  App.  69) 
ATKINSON  et  al.  v.  BULLARD.  (No.  5,117.) 
(Court  of  Appeals  of  Georgia.    Dec  9,  1913.) 

(Syllabus  ly  the  Court.) 

1.  Death  (§  103*)—Action--Commeece— Na- 
ture OF  EMPLOYMENT— Question  of  Law 
AND  Fact. 

The  question  whether  the  person  for  whose 
homicide  an  action  is  brought  against  a  rail- 
road company  was  at  the  time  of  his  death  en- 
pajfed  in  interstate  commerce  or  intrastate 
commerce  is  a  mixed  question  of  law  and  fact. 
[Bd.  Note. — For  other  cases,  see  Death,  Gent. 
Dig,  §  141 ;  Dec  Dig.  i  103.*] 

2.  Flladino  (§  53*)  — Petition  — Counts '— 
Separate  Causes  of  Action. 

In  such  a  case  it  is  permissible  for  the 
plaintiff  to  set  forth  the  cause  of  action  in  two 
separate  counts,  alleging  in  one  count  the  right 
to  recover  under  the  federal  law  upon  the  the- 
ory that  the  deceased  was  engaged  in  interstate 
commerce,  and  in  the  other  count  basing  the 
right  to  recover  on  the  state  law  upon  the  the- 
ory that  the  deceased  was  engaged  in  intrastate 
commerce. 

[Ed.  Note.— For  other  cases,  see   Pleading, 
Cent.  Dig.  {§  114-117;    Dec.  Dig.  t  53.*] 

(Additioftal  Byllabui   by   Editorial  Staff,) 

3.  Pleading  (|  54»)  —  Petition  —  Counts  — 
Sufficiency. 

Where,  in  an  action  for  the  wrongful  death 
of  a  railroad  employ^,  plaintiff  in  two  separate 
counts  sets  up  two  causes  of  action,  one  based 
on  the  federal  and  the  other  on  the  state  law, 
each  count  must  be  complete  in  itself,  and 
must  set  forth  a  cause  of  action  without  the 
necessity  of  resorting  to  averments  in  any  oth- 
er count. 

[Ed.  Note.— For  other  cases,  see  Pleading* 
CenL  Dig.  §  118 ;    Dec.  Dig.  §  54.*] 

Error  from  City  C!ourt  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  E.  M.  Bullard,  administratrix, 
against  H.  M.  Atkinson  and  others,  receivers. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Boiling  Whitfield,  of  Brunswick,  and  J.  B. 
Moore,  of  Baxley,  for  plaintiffs  in  error.  R. 
R.  Arnold,  of  Atlanta,  for  defendant  In  error. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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PCKETIiB,  J.  The  plaintiff,  as  administra- 
trix of  the  estate  of  a  decedent^  brought  an 
action  against  the  receivers  of  the  Atlanta, 
Birmingliam  Sc  Atlantic  Railroad  Company 
for  damages  resulting  from  the  alleged  tor- 
tious homicide  of  the  plaintiff's  intestate  by 
the  defendant  The  petition  contained  two 
counts.  Each  count  stated  the  cause  of  ac- 
tion in  substantially  the  same  language,  and 
in  each  instance  the  right  to  recover  was 
based  upon  the  same  allegations  of  negli- 
gence. In  the  first  count  it  was  alleged  that 
the  plaintiff  was  entitled  to  recover  under 
the  act  of  Congress  known  as  the  Employers' 
Oability  Act,  and  under  the  second  count  the 
plaintiff  based  her  right  to  recover  upon  the 
law  of  Georgia.  In  each  count  it  was  alleged 
that  the  deceased  was  a  train  hand  in  the 
employment  of  the  receivers  on  a  freight 
train  which  ran  between  Brunswick  and 
Fitzgerald,  Ga.,  and  that,  while  engaged  in 
the  performance  of  his  duties,  the  decedent 
was  killed  as  a  result  of  the  negligent  han- 
dling of  the  engine  by  the  engineer.  The  re- 
ceivers demurred,  on  the  ground  that  the 
petition  was  inconsistent  and  duplicitous, 
and  contained  a  misjoinder  of  causes  of  ac- 
tion, in  that  In  the  first  count  the  plaintiff 
sought  to  recover  the  value  of  the  life  of  the 
decedent  to  the  plaintiff  upon  the  theory  that 
at  the  time  of  the  homicide  he  was  engaged 
in  interstate  commerce,  whereas,  in  the  sec- 
ond count  the  plaintiff  sought  to  recover  the 
full  value  of  the  life  of  the  deceased,  without 
any  deduction  for  expenses,  upon  the  theory 
that  at  the  time  of  the  homicide  the  deceased 
was  engaged  in  intrastate  commerce.  The 
defendant  also  specially  demurred' to  the  al- 
legation in  the  petition  that  the  deceased 
gave  the  engineer  a  "slow-down"  signal,  up- 
on the  ground  that  the  plaintiff  failed  to  de- 
scribe or  define  the  "slow-down"  signal  re- 
ferred to.  There  was  also  a  special  demurrer 
to  paragraph  12  of  the  first  count,  in  which 
It  was  alleged  that  the  decedent  contributed 
to  the  plaintiff  all  of  bis  earnings  except  $10 
per  month,  and  that  his  life  was  of  great 
value  to  her.  The  demurrers  were  overruled, 
and  the  defendant  excepted. 

[2]  1.  A  plaintiff  who  sues  for  damages 
for  a  tortious  homicide  may  set  forth  in  two 
or  more  separate  courts  different  accounts  of 
the  manner  in  which  the  decedent  was  kill- 
ed so  as  to  meet  anticipated  variations  in  the 
proof  which  may  be  adduced  at  the  trial. 
Gainsville  Ry.  Co.  v.  Austin,  127  Ga.  120, 
e»6  S.  E.  254. 

[3]  2.  In  such  a  case  each  count  must  be 
complete  in  itself,  and  set  forth  a  cause  of 
action,  without  the  necessity  of  resorting 
to  averments  in  any  other  count  in  the 
petition.  Cooper  v.  Portner  Brewing  Co.,  112 
Ga.  804,  38  S.  E.  91.  In  the  present  case 
each  count  was  complete  in  itself,  and  the 
only  point  made  is  that  the  plaintiff  could 
not.  in  the  same  petition,  base  her  right  to 
recover  upon  both  the  federal  and  the  state 
law.     It  was  not  necessary  for  the  plaintiff 


to  affirmatively  allege  her  ri^t  to  recover 
under  any  particular  law,  either  state  or 
federal.  If  her  petition  set  forth  facts  which 
entitled  her  to  recover  under  any  law  which 
the  court  had  Jurisdiction  to  apply,  this  was 
all  that  was  necessary.  Southern  Ry.  Co.  v. 
Ansley,  8  Ga.  App.  826,  68  S.  B.  1086. 

[1]  3.  We  know  of  no  reason  why  a  plain- 
tiff, suing  a  railroad  company  for  damages 
for  a  tortious  homicide,  cannot  allege  in  one 
count  that  the  decedent  was  engaged  in  in- 
terstate commerce  and  in  another  that  he 
was  engaged  in  intrastate  commerce.  Some- 
times it  may  be  doubtful  as  to  whether  the 
business  in  which  a  decedent  was  engaged 
was  interstate  or  intrastate  commerce.  This 
is  a  mixed  question  of  law  and  fact  It  is 
permissible  for  a  plaintiff  to  vary  his  allega- 
tions with  respect  to  this  matter  in  order  to 
anticipate  the  proof  to  be  adduced  on  that 
subject  It  is  true  that,  wherever  the  fed- 
eral law  is  applicable,  it  supersedes  the  state 
law,  and  both  of  these  laws  cannot  be  ap- 
plied in  one  and  the  same  case.  It  is  also 
true  that  the  liability  under  the  two  laws  is 
different,  and  that  they  are  in  important 
particulars  governed  by  different  rules;  for 
example,  under  the  federal  law  the  plaintiff 
would  be  entitled  to  recover  the  value  of  the 
life  of  the  decedent  to  those  entitled  to  the 
recovery,  and  under  the  state  law  the  full 
value  of  bis  life,  without  any  deduction  for 
expenses.  Under  the  federal  law  the  plain- 
tiff could  recover  even  though  the  deceased 
was  guilty  of  contributory  negligence,  and 
was  more  at  fault  than  the  defendant  pro- 
vided the  railroad  company  was  also  negli- 
gent Under  the  state  law'  the  plaintiff 
could  not  recover  if  the  negligence  of  the  de- 
cedent was  equal  to  or  greater  than  that  of 
the  railroad  company.  Under  the  federal 
law  it  is  necessary  for  the  plaintiff  to  af- 
firmatively prove  the  negligence  alleged, 
whereas,  under  the  state  law  she  would  be 
entitled  to  the  benefit  of  the  statutory  pre- 
sumption of  negligence.  See  Southern  Ry. 
Co.  V.  Hill,  139  Ga.  549.  77  S.  B.  803 ;  L.  & 
N.  R.  Co.  V.  Kemp,  140  Ga.  657,  .79  S.  E.  558; 
Walton  V.  G.,  F.  &  A  Ry.  Co.,  12  Ga.  App. 
106,  76  S.  E.  1060;  Atkinson  v.  Swords,  11 
Ga.  App.  167-171,  74  S.  E.  1093.  But  all  this 
is  no  reason  why  the  plaintiff  could  not  state 
her  cause  of  action  in  two  separate  counts, 
and  claim  the  benefit  of  either  law  under 
which  the  proof  might  show  she  was  entitled 
to  recover.  We  do  not  think  that  on  the 
trial  of  the  case  the  court  will  encounter  the 
difi&culty  suggested  by  the  plaintiff  in  error 
in  dealing  with  the  two  counts.  If  the  case 
is  otherwise  made  out  and  the  proof  shows 
that  the  decedent  was  engaged  in  interstate 
commerce  at  the  time  of  his  death,  the  plain- 
tiff will  be  entitled  to  recover  under  the  fed- 
eral law  for  the  full  value  of  the  life  of  the 
decedent  to  the  persons  entitled  to  the  re- 
covery, and  the  second  count  of  the  peti- 
tion should  be  ignored.  If,  on  the  other 
hand,  the  proof  should  show  that  the  dece- 
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dent  was  engaged  In  Intrastate  commerce,  tbe 
first  count  will  be  inapplicable  to  tbe  proof, 
and  tbe  plalUtift  will  be  entitled  to  recover 
the  full  value  of  the  life  of  the  decedent 
There  was  no  meHt  in  the  special  demurrers. 
Judgment  affirmed. 


(14  Ga.  App.  103) 

J.  R.  &  T.  BUNN  T.  BAGLBY.     (No.  6,178.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(SyUahut  hy  the  Court.) 

1.  Appeal  and  Ebbob  (|  724*)— Assignhxnt 
OF  Ebbob. 

An  exception  based  upon  the  ground  that 
the  finding  of  the  jury  is  contrary  to  tiie  charge 
of  the  court  upon  a  particular  point  presents 
nothing  more  for  the  consideration  of  a  court 
of, review  in  this  state  than  the  usual  general 
assignment  that  the  verdict  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |i  2997-3001,  3022;  Dec. 
Dig.   S  724.*] 

2.  New  Tbial  (|  71*)— Sufficienct  of  Evi- 
dence. » 

A  verdict  in  favor  of  either  party  in  this 
case  would  have  been  supported  oy  evidence; 
and,  since  this  court  is  without  jurisdiction  to 
set  aside  a  verdict  supported  by  evidence,  it 
cannot  be  held  that  the  lower  court  erred  in 
refusing  to  grant  a  new  trial  on  motion  of  one 
of  the  parties,  upon  the  ground  that  he  intro- 
duced sufficient  evidence  to  have  authorized  a 
finding  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.   Si  144,  145;    Dec.  Di-.  §  71.»] 

Error  from  City  Court  of  Way  cross;  John 
C  McDonald,  Judge. 

Action  by  J.  R.  &  T.  Bunn  against  J.  B. 
Bagley.  Judgment  for  defendant,  plaintiffs 
bring  error.    Affirmed. 

J.  R.  Walker,  of  Valdsta,  and  Andrew  B. 
Estes,  of  Waycross,  for  plaintiffs  in  error. 
Wilson,  Bennett  &  Lambdiu  and  A.  B. 
Spence,  all  of  Waycross,  for  defendant  in 
error. 

RUSSELL,  C.  J.  Suit  was  brought  in  the 
city  court  of  Waycross  for  $3,482.50,  besides 
Interest,  on  an  account  for  money  and  labor 
advanced  to  improve  a  piece  of  property  in 
Waycross;  the  money  and  labor  having  been 
furnished  upon  the  general  understanding 
that,  on  completion  of  the  house,  the  defendant 
would  give  a  lien,  upon  the  real  estate  thus 
improved,  as  security  for  the  advances  made. 
In  his  answer  the  defendant  admitted  the 
correctness  of  the  plaintiffs'  account,  but 
pleaded  as  set-off  that  he  had  sold  them  a 
certain  house  and  lot  in  Waycoss  for  the  sum 
of  $4,868;  the  plaintiffs  agreeing  to  pay  him 
the  amount  of  the  difference  between  that 
sum  and  the  account  sued  on  in  this  case, 
which  difference  was  $1,385. 

The  evidence  was  in  direct  conflict,  but,  be- 
sides the  direct  proof,  there  were  certain  cir- 
cumstances which,  authorized  the  finding  of 
the  Jury,  whidi  was  in  favor  of  the  defend- 
ant's set-off.  In  proof  of  this  set-off  the  de- 
fendant put  in  evidence  a  warranty  deed  eze- 


eated  by  himself  to  J.  B.  ft  T.  Bonn,  the 
plaintiffs,  and  a  bond  for  title  executed  on 
the  same  date  by  J.  R.  ft  T.  Bunn,  obligating 
themselves  to  convey  the  property  in  question 
to  one  Lewis,  and  also  proof  that  the  pur- 
chase price,  $4,868,  was,  shortly  after  the  al- 
leged sale,  entered  as  a  credit  in  fkvor  of  the 
defendant  upon  the  books  of  J.  R.  ft  T.  Bunn. 
The  defenclant  showed  also  that  among  the 
items  charged  against  him  on  the  plaintiffs' 
books  was  one  of  $274  for  commission  paid 
by  them  in  his  behalf  to  one  Youmans,  and 
there  was  parol  evidence  that  this  commis- 
sion was  on  the  identical  sale  which  the  de- 
fendant claims  he  had  made,  and  which  he 
claims  was  represented  by  the  deed  from  him- 
self to  the  Bunns.    The  payment  of  $4,868, 
whether  the  sale  of  the  lot  was  from  the  de- 
fendant, Bagley,  as  insisted  by  the  defendant, 
or  was  one  made  by  the  Bunns  themselves, 
as  indicated  by  the  bond  for  title  given  by 
them,  was  to  be  made  by  transfer  of  two 
notes  of  the  Ensign   Lumber   Company    of 
$2,400  each,  with  accrued  Interest;   and  the 
evidence  is  undisputed  that  these  two  notes 
were  turned  over  to  the  plaintiffs  and  were 
never  at  any  time  in  the  possession  of  the  de- 
fendant, Bagley.    The  Jury,  therefore,  had 
evidence  before  it  in  corroboration  of  the  de- 
fendant's statement  that  the  contract  between 
himself  and  the  plaintiffs,  in  reference  to  the 
Waycross  property,  was  one  of  sale  and  not 
a  mere  security  for  his  indebtedness  to  the 
plaintiffs — ^the  written  contracts,  the  posses- 
sion by  the  plaintiffs  of  the  notes  given  for 
the  purchase  money,  and  the  fact  that  ordi- 
narily it  would  be  unlikely  that  one  would 
pay  a  commission  to  a  real  estate  agent  for 
a  sale  unless  it  was  in  fact  a  sale  which  was 
accomplished  and  completed.    The  plaintiffs 
admitted  the  charge  upon  their  books  for 
the  commissions  paid  to  Youmans;  and  their 
explanation  of  the  letter  written  by  one  of 
their  employ^  may  be  the  truth  of  the  case: 
but  this  court  cannot  pass  upon  the  credibil- 
ity of  witnesses  or  the  weight  of  the  testi- 
mony.    A   careful   review  of  the  evidence 
shows  that  the  verdict  Is  fully  supported,  al- 
though, had  the  Jury  preferred  the  testim<Hiy 
In  behalf  of  the  plaintiffs,  an  opposite  find- 
ing would  have  been  sustained  by  law. 

The  only  ground  of  the  motion  for  a  new 
trial,  besides  the  usual  grounds  that  the  ver- 
dict is  contrary  to  evidence  and  contrary  to 
law,  is  one  in  which  it  is  contended  that  the 
verdict  was  contrary  to  the  charge  of  the 
court  as  embodied  in  certain  instructions 
which  are  quoted. 

[1-2]  As  has  been  repeatedly  ruled,  an  as- 
signment of  error  upon  the  ground  that  the 
finding  of  the  Jury  is  contrary  to  the  cliarge 
of  the  court  presents  nothing  more  for  the 
consideration  of  a  reviewing  court  than  the 
general  assignment  of  error  that  the  verdict 
is  contrary  to  law.  The  charge  of  the  learned 
trial  Judge  was  a  very  clear  and  correct  ex- 
position of  the  principles  pertinent  to   the 
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issne.  The  Issne  wns  one  imrely  of  fact,  and, 
as  bas  been  repeatedly  held  by  this  conrt,  we 
are  without  Jurisdiction  to  overturn  the  find- 
ing of  the  Jury  merely  becanse  a  finding  in 
behalf  of  the  losing  party  would  hare  been 
rapported  if  the  Jury  had  so  found* 
Judgment  afiSLrmed. 


ai  Ga.  App.  116) 

HAMILTON  ▼.  STATE.    (No.  5,290.) 
(Court  of  Appeals  of  Oeorgia.     Dec  9,  1918.) 

(8yUahu$  ly  the  Court.) 
Cbiminai.  Law  (|  823*)— HoiaciDE  (H  257, 

340*)— Ae8AX7I«T  WITH  INTBNT  TO  KlIX— Iw- 
8IBUOTION8. 

Taken  in  connection  with  the  evidence  and 
the  prisoner's  statement,  the  instructions  com- 
plained of  do  not  require  a  new  trial,  and  the 
evidence  authorised  the  yerdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  f  {  1992-1996,  3158 ;  Dec.  Dig. 
I  823  ;•  Homicide.  Cent  Dig.  U  543^552,  716- 
h7,  720;    Dec.  Dig.  {|  257,  840.*J 

Bassell,  G.  J.,  dissenting. 

Error  from  Superior  Court,  Milton  County ; 
H.  L.  Patterson,  Judge. 

David  Hamilton  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

David  Hamilton  was  Indicted  for  assault 
with  intent  to  murder  John  Hamilton  and 
was  found  guilty.  The  evidence  showed  that 
they  were  attending  a  dance  at  the  house  of 
Frank  Howell,  and  that  Frank  Howell  and 
the  defendant  had  a  fight,  in  which  the  de- 
fendant was  beaten.  After  the  difficulty 
Frank  Howell  went  into  a  back  room  and 
was  standing  talking  to  John  Hamilton,  when 
the  defendant  shot  from  the  outside  through 
a  window,  striking  both  Frank  Howell  and 
John  Hamilton.  It  was  shown  that  the  de- 
fendant and  John  Hamilton  were  cousins 
and  were  good  friends  both  before  and  after 
the  shooting.  The  defendant  in  his  statement 
at  the  trial  said:  "I  went  to  the  window, 
and  I  saw  him  (meaning  Frank  Howell)  and 
John  Hamilton  standing  in  the  back  room. 
He  had  a  gun  and  John  had  a  pistol,  and  I 
thought  they  was  fixing  to  get  me,  and  I 
thought  it  was  best  to  get  them  first."  The 
defendant  excepts  to  the  refusal  of  bis  mo- 
tion for  a  new  trial,  which  was  based  upon 
the  usual  general  grounds  and  upon  excei>- 
tloDs  to  the  following  excerpts  from  the 
charge  of  the  court: 

(1)  "I  charge  you  In  connection  with  that, 
if  It  was  his  intention  to  shoot  at  some  one 
else,  and,  instead  of  shooting  that  person, 
he  shot  the  injured  person,  as  charged  In 
this  indictment,  then  you  would  take  into 
consideration  the  facts  and  circumstances  in 
determining  the  question  of  whether  or  not 
he  would  have  been  guilty  of  the  offense  of 
murder  if  he  had  killed  that  other  person, 
or  the  person  against  whom  he  was  intend- 
ing to  infiict  an  injury,  if  you  find  he  was 


intending  to  Inflict  any  tnjury.**  This  m 
alleged  to  be  error  for  the  reason  that  tn^* 
defendant  was  not  charged  with  shooting  any 
person  other  than  John  Hamilton,  and  that 
an  intent  to  shoot  another  would  not  make 
him  guilty  of  the  offense  charged. 

(2)  "I  charge  you  in  this  case,  if  you  be* 
lieve  that  this  offense  grew  out  of  an  alterca* 
tion  between  Frank  Howell  and  the  defend- 
ant, and  that  it  arose  at  the  residence  or 
home  of  Frank  Howell,  that  Frank  Howell 
would  have  a  right  to  say  who  his  visitors 
at  his  house  were,  and  when  he  got  tired  of 
a  visitor  he  had  a  right  to  take  him  away. 
If  he  refused  to  go  away,  then  he.  would  have 
a  right  to  eject  him  from  the  house,  and  he 
would  have  a  right  to  use  Just  such  force  as 
was  necessary  and  required  to  eject  him 
from  it;  that  it  was  his  house,  and  he  had 
a  right  to  say  who  should  remain  there  and 
who  should  not;  and  when  he  asked  the 
man  to  leave,  if  yon  believe  he  asked  him  to 
leave,  it  was  his  dul7  to  leave.  You  will 
take  all  these  matters  into  consideration  in 
determining  the  questions  In  this  case.**  This 
is  alleged  to  be  error  for  the  reasons  that  it 
is  prejudicial  to  the  defendant,  and  that  the 
court  failed  to  give  in  connection  therewith 
the  defendant's  contention  that  he  was  a 
peaceable  visitor  at  Frank  Howell's  house, 
and  that  Frank  Howell  was  not  Justified  in 
his  conduct  towards  the  defendant 

(8)  "If  you  believe  he  really  intended  to 
shoot  at  Frank  Howell,  you  will  say  whether 
he  then  shot  at  Frank  Howell  under  drcum- 
stances  of  self-defense  or  under  circumstanc- 
es of  Justification.  If  it  was  a  case  of  self- 
defense  and  Justification  as  to  Frank  Howell,, 
and  he  did  not  intend  to  shoot  this  injured 
party,  and  he  shot  him  through  a  mistake, 
then  it  would  be  reckoned  and  the  case  would 
turn  upon  the  fact  as  to  what  his  offense 
would  have  been  if  Frank  Howell  had  been 
the  injured  party  and  the  indictment  had 
charged  the  offen.se  as  against  Frank  How- 
ell." This  is  alleged* to  be  error  for  the 
reason  that  the  defendant  was  charged  with 
trsing  to  kill  John  Hamilton,  and  any  intent 
to  kill  another  was  immaterial. 

J.  P.  Brooke,  of  Alpharetta,  for  plaintiff  in 
error.  Herbert  Clay,  SoL  Gen.,  of  Marietta, 
for  the  State. 

ROAN,  J.  1.  We  do  not  think  there  was 
error  in  the  first  portion  of  the  charge  ex- 
cepted to,  when  it  is  taken  in  connection 
with  the  preceding  part  of  the  charge.  The 
court  there  charged  the  Jury  that :  "The  al- 
legation of  intent  in  this  indictment  Is  a  ma- 
terial allegation,  and,  unless  you  believe  from 
the  evidence  in  the  case  that  It  was  the  In- 
tention of  the  defendant,  at  the  time  he 
made  the  assault  upon  the  injured  party,  to 
kill  and  murder  him,  you  would  not  be  au- 
thorized to  find  the  defendant  guilty."  It 
seems  that,  instead  of  being  harmful  to  the 
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defendant,  this  part  of  the  charge  was  really 
Us  his  favor. 

2.  While  the  second  excerpt  from  the 
charge  excepted  to»  as  to  the  light  of  Frank 
Howell  to  say  who  should  remain  in  his 
house,  was  perhaps  unnecessary  and  might 
well  have  heen  omitted,  we  do  not  think  it 
was  sufficiently  harmful  to  the  defendant 
to  require  the  granting  of  a  new  trial. 

3.  We  do  not  think  the  third  portion  of  the 
charge  objected  to  was  erroneous  when  taken 
in  connection  with  the  rest  of  the  charge  as 
a  whole. 

4.  The  defendant  in  his  statement  having 
admitted  that  at  the  time  he  shot  he  in- 
tended to  "get"  both  Frank  Howell  and  John 
Hamilton,  we  will  not  disturb  the  finding  of 
the  jury  on  the  general  grounds  of  the  mo- 
tion. 

Judgment  affirmed. 

POTTLE,  J.  (concurring).  While  I  do  not 
think  the  charges  complained  of  are  in  all 
respects  accurate,  yet  in  view  of  the  prison- 
er's statement  that  he  intended  "to  get"  both 
Howell  and  Hamilton,  the  prosecutor,  the 
judgment  overruling  the  motion  for  a  new 
trial  should  not  be  reversed.  In  all  cases  of 
assault  with  intent  to  murder  there  must  be 
a  specific  intent  to  kill  the  person  assaulted, 
and  such  an  intent,  with  reference  to  one 
person,  cannot  be  presumed  to  have  existed 
in  reference  to  a  bystander  who  may  have 
been  accidentally  struck.  Where  death  en- 
sues, an  intent  to  kill  is  presumed  from  the 
bare  fact  of  killing,  but  there  is  no  such 
presumption  where  death  does  not  result 
The  instructions  complained  of  are  not,  in 
the  abstract,  in  harmony  with  the  foregoing 
views  but  do  not  demand  a  new  trial,  in  view 
of  the  prisoner's  admission  of  an  intent  to 
assault  Hamilton  with  a  deadly  weapon. 

RUSSELL,  C.  J.  (dissenting).  Immediate- 
ly preceding  the  excerpt  from  the  charge 
which  is  the  basis  of  the  first  assignment  of 
error,  the  court  correctly  charged  the  jury  as 
follows:  "I  charge  you  that  the  allegation 
of  intent  in  this  indictment  is  a  material 
allegation,  and,  unless  you  believe  from  the 
evidence  in  the  case  that  it  was  the  inten- 
tion of  the  defendant,  at  the  time  he  made 
the  assault  upon  the  injured  party,  to  kill 
and  murder  him,  you  would  not  be  author- 
ized to  find  the  defendant  guilty  of  the  of- 
fense charged  in  the  indictment.'*  In  this 
instruction  the  jury  were  given  that  princi- 
ple of  law  wherein  the  rule  in  Georgia  dif- 
fers from  that  in  the  great  majority  of  our 
sister  jurisdictions,  and  It  would  not,  per- 


haps, have  been  error  If  the  court  had  dis- 
pensed with  any  further  instructions  upon 
the  subject  But,  in  the  excerpt  of  which 
complaint  Is  made,  the  court  proceeded  to 
suggest  to  the  jury  one  of  the  methods  by 
which  they  might  satisfactorily  discover  the 
existence  of  an  intent  to  kill,  and  in  so  doing, 
in  my  judgment,  he  violated  the  rule  laid 
down  in  the  cases  of  Patterson  v.  State,  85 
Ga.  131,  11  S.  E.  620,  21  Am.  St  Rep.  152, 
Gallery  v.  State,  92  Ga.  463, 17  S.  E.  863,  Gil- 
bert V.  State,  90  Ga.  691, 16  S.  B.  652,  as  well 
as  the  ruling  of  this  oourt  in  Duncan  v. 
State,  1  Ga.  App.  118,  58  S.  E.  248. 

Where  death  ensues  as  a  result  of  the  use 
of  a  deadly  weapon,  the  law  imputes  the  in- 
tent to  kill  as  concomitant  with  the  result  or 
consequence  which  ensues;  but,  where  death 
does  not  ensue,  the  presumption  of  malice 
does  not  arise,  and  the  inference  that  there 
was  an  intent  to  kill  is  not  supported  mere- 
ly because  a  deadly   weapon  was  used  in 
making  the  assault     In  my  opinion  it  was 
prejudicial  error  to  tell  the  jury  that,   In 
determining  whether  or  not  the  essential  in- 
tent to  kill  existed  in  the  mind  of  the  ac- 
cused at  the  time  the  assault  was  made,  the 
jury  might  consider  what  offense  the  accused 
would  have  been  guilty  of  If  either  of  the 
parties  assaulted  had  died.    I  would  agree 
with  the  view  taken  by  Judge  POTTLE,  in  his 
special  concurrence,  and  treat  the  error  In 
the  instructions  as  immaterial,  if  I  enter- 
tained the  same  view  as  to  the  effect  of  the 
defendant's  statement  as  he  gives  It,  but  it 
must  be  conceded  that,  in  order  to  overlook 
the  error  in  the  instruction  of  the  judge 
and  hold  it  not  to  have  been  prejudicial  to 
the  accused,  it  must  be  clear  that  the  verdict 
returned  was  demanded  by  the  evidence  or 
the  statement  of  the  accused,  or  by  both.    In 
the  present  case  the  language  used  by  the  de- 
fendant in  the  statement  was  that  he  thought 
"it  was  best  to  get  them  first"    He  fired  his 
gun,  inflicting  wounds  in  the  feet  and  legs 
of  the  persons  assaulted.    If  death  had  en- 
sued, the  word  "get,"  as  used  by  the  defend- 
ant in   his   statement,   would  have  carried 
with  it  an  implication  of  an  intent  to  kilL 
As  death  did  not  ensue,  it  at  least  was  issu- 
able as  to  what  was  really  intended  by  that 
term.     Since,  In  my  view  of  the  case,   the 
statement  of  the  defendant  does  not  compel 
the  conclusion  that  the  defendant  meant  by 
the  use  of  the  word  "get"  that  he  intended 
to  kill,  and  therefore  a  finding  that  the  in- 
tent to  kill  existed  is  not  demanded,  the  er- 
ror in  the  charge  was  material  and  prejudi- 
cial and  should  result  in  the  grant  of  a  new 
triaL 


N.a) 
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m  N.  C.  201) 

BUCKNBB  y,  MADISON  COUNTY  R.  CO. 

et  aL 

(Sapreme  Court  of  North  Carolina.     Dec  10, 

1913.) 

1.  Tbiaz.  (I  102*)— Duty  or  Jubgk  to  Take 
Down  Bvidknce. 

While  Revisal  1905,  §  554,  subd.  2,  pro- 
vides that  if  an  exception  be  taken  at  the  trial 
it  most  be  reduced  to  writing,  at  the  time, 
with  so  much  of  the  evidence  or  Bubject^natter 
as  may  be  material,  the  same  being  entered  on 
the  judge's  minutes,  the  trial  judge  is  not  re- 
quired to  reduce  the  exceptions  to  writing  him- 
self, and  it  is  sufficient  for  him  to  require  the 
stenographer,  or  the  attorney  excepting,  to  take 
down  the  exceptions  and  evidence  pertinent 
tiiereto. 

[E)d.  Note.~For  other  cases,  see  Trial,  Cent. 
Dig.  I  255 ;   Dec  Dig.  {  102.*] 

2.  Appbai.    awd    Bbbob    (8    663*)— Rbcobd— 

CEBTZITCATB   of   JUDOB-^CONCLUSiyENESS. 

A  statement  of  the  trial  judge  as  to  what 
occurred  during  the  trial  is  conclusive  on  ap- 
peal as  to  the  actual  happenings. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {|  2853-2856;  Dec.  Dig.  | 
663.*] 

8.  Tbiai.  (I  102*)— Exceptions— Taking  and 

Noting— Ebbob. 

Where  the  trial  court  suggested  that  coun- 
sel should  have  a  stenographer  to  take  notes  on 
the  trial,  but  they  failed  to  do  so,  and  his  cer- 
tificate recited  that  they  were  notified  that  they 
wouldf  be  given  ample  time  to  record  all  excep- 
tions, and  were  given  such  ample  time,  and 
that  every  exception  claimed  by  defendant  was 
allowed^  defendant  cannot  complain  that  the 
judge  did  not  himself  reduce  the  exceptions  to 
writing,  but  required  the  attorneys  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
.  Dig.  I  255 ;   Dec  Dig.  §  102.*] 

4.  Evidence  (|  471*)— Requlab  Pbicb— Ad- 

lasSIBILITT. 

In  a  special  injury  action  by  a  servant, 
the  servant  may  testify  as  to  the  regular  price 
for  the  work  he  was  doing,  having  stated  that 
he  was  promised  that  price. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2149-2185 ;   Dec.  Dig.  f  471.*] 

5.  Appeal  and  Ebbob   (S  1050*)— Review— 
Habmij»8  Ebbob. 

The  admission  of  evidence  which  was  at 
most  immaterial  is  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1068,  1069.  4163-4157, 
4166 ;    Dec  Dig.  S  1050.*] 

6.  Appeal  and  Ebbob   (J  1078*)— Review- 
Exceptions— Aba  ndon  ment. 

Under  the  direct  provisions  of  court  rule 
84  (66  S.  El  Ix),  exceptions  not  set  out  in  ap- 
pellant's brief  will  be  ti^ken  as  abandoned. 

[Bd.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4256-4261;  Dec  Dig.  | 
1078.*] 

7.  Masteb   and   Sebvant   (|  97*)— Injttbies 
TO  Sebvant— Actions— Deienses. 

In  a  personal  injury  action  by  a  servant 
engag^ed  in  logging,  who  counted  on  the  negli- 
gence of  the  master'^  log  loader,  who,  after 
plaintiff  had  attached  the  tong  hooks,  negli- 
gently jerked  the  log  without  warning  and 
without  giving  plain  till  an  opportunity  to  gain 
a  place  of  safetF,  it  is  no  defense  that  the  log 
loader  had  no  reasonable  ground  to  believe  that 
th^  log  would  fall  other  than  the  usual  direc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent  Dig.   g  163;    Dec  Dig.  §  97.*] 


8.  Masteb  and   Sebvant  (|  180*)— liUicBBB 
Roads. 

A  lumber  road  is  a  railroad  within  Revisal 
1906,  S  2646,  abolishing  the  fellow-servant  doc- 
trine as  to  railroad  employfo  in  charge  of  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  350-361,  363-368 ;  Dec 
Dig.  I  180.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  589^-6908;    vol.  8,  pp.  7777,  7778.] 

Appeal  from  Superior  Court,  Madison 
Connty ;  darter,  Judge.  • 

Action  by  John  Bnckner  against  the  Madi- 
son County  Railroad  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Merrick  &  Barnard,  of  Asheville,  and  Guy 
V.  Roberts,  of  Marshall,  for  appellants.  Mar- 
tin, Rollins  &  Wright  and  J.  D.  Murphy,  all 
of  AsheviUe,  for  appellee. 

CLARK,  C.  J.  [1-8]  This  is  an  action  for 
personal  injuries.  The  court  suggested  that 
counsel  should  arrange  to  have  a  stenogra- 
pher to  take  notes  on  the  trial.  They  failed 
to  do  so,  and  the  court  finds  as  a  fact  that 
"counsel  were  notified  at  the  beginning  of 
the  trial  that  they  would  be  oiven  ample 
time  to  record  all  exceptions,  and  they  were 
Oiven  such  ample  time;  and  in  this  case  on 
appeal  the  appellant  is  allowed  every  ex- 
ception claimed  by  it  in  its  statement  of  the 
case  on  appeal.^  The  defendant  excepts  be- 
cause the  Judge  did  not  take  notes  of  the 
evidence,  and  did  not  himself  make  a  record 
of  the  exceptions  taken  by  the  defendant 
on  the  trial.  The  statute  does  not  require 
that  the  Judge  shall  take|  down  the  evidence. 
It  is  true  that  Revisal,  S  554,  subsec.  2, 
does  provide:  "If  an  exception  be  taken  on 
the  trial,  it  must  be  reduced  to  writing  at 
the  time  with  so  much  of  the  evidence  or 
subject-matter  as  may  be  material  to  the 
exception  taken;  the  sam^  shall  be  enter- 
ed in  the  Judge's  minutes  and  be  filed  with 
the  clerk  as  a  part  of  the  case  upon  appeaL" 
This  provision  does  not  require  that  the 
Judge  shall  reduce  the  exceptions  to  writ- 
ing himself,  but  merely  that  they  shall  be 
reduced  to  writing  and  entered  on  his  min- 
utes. It  is  competent  for  the  Judge  to  re- 
quire the  stenographer,  or  some  one  else 
for  him,  to  take  down  the  exceptions  and  evi- 
dence ];>ertinent  thereto.  It  was  therefore 
competent  for  him  to  authorize  the  defend- 
ant's counsel  themselves  to  take  down  their 
own  exceptions.  He  finds  as  a  fact,  that  he 
promised  them  ample  time  to  do  so,  and  that 
they  had  it  The  defendant  certainly  can- 
not except  to  this  privilege.  The  other  side 
might  possibly  feel  aggrieved.  Even  if  it 
was  error,  the  defendant  could  not  complain, 
for  it  could  not  be  and  was  not  prejudicial 
error  to  that  side.  It  is  found  that  the  "ap- 
pellant is  allowed  every  exception  claimed 
by  it  in  its  statement  of  case  on  appeal."  It 
is  not  alleged  that  there  were  any  other  ex- 
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ceptions  of  which  the  appellajit  was  depriv- 
ed from  lack  of  time,  and  the  judge  finds  the 
contrary  to  be  the  fact  His  statement  is 
necessarily  concluslye  of  what  occurred  at 
the  trial.  Cameron  v.  Power  Co.,  137  N.  01 
100,  49  S.  E.  76,  and  cases  there  dted. 

[4]  Exception  2  Is  that  the  plalntUT  was 
allowed  to  testifly  what'  was  the  "regular 
price"  for  the  work  which  he  was  doing, 
stating  that  he  was  promised  the  regular 
price.  This  was  competent,  and  if  incorrect 
as  to  amount  the  defendant  could  have 
shown  it 

[5]  Exception  3  is  to  the  admission  of  a 
conversation  between  the  plaintiff  and  the 
defendant's  foreman  and  vice  principal  prior 
to  the  injury.  This  tended  to  show  that 
Thomas,  the  log  loader,  was  an  inexperienc- 
ed man.  The  negligence  complained  of  in 
this  case  is  the  act  of  the  log  loader,  who 
was  running  the  engine,  in  suddenly  and  un- 
expectedly and  without  warning  jerking  a 
log,  into  which  the  plaintiff  had  hooked  the 
tongs,  without  giving  the  plaintiff  an  op- 
portunity to  get  out  of  the  way.  Although  it 
was  not  necessary  to  put  in  this  testimony, 
at  most  it  was  immaterial. 

The  motion  for  a  nonsuit  was  properly  re- 
fused. The  allegation  in  the  amended  com- 
plaint is  "The  defendant,  Madison  County 
Railroad  Company,  without  any  signal,  sud- 
denly, and  without  any  notice  to  the  plain- 
tiff, moved  the  log  to  which  the  plaintiff  had 
attached  the  tong  hooks,  and  carelessly  and 
negligently  threw  or  caused  said  log  to  be 
thrown  upon  the  plaintiff,  seriously  and 
permanently  injuring  him."  The  testimony 
of  the  plaintiff  upon  this  point  was:  "After 
I  hSLd  hooked  the  tongs  to  the  log,  Marion 
Thomas,  the  log  loader,  without  any  signal 
or  warning,  suddenly  and  unexpectedly  jerk- 
ed the  log  with  the  crajie  and  log  loader, 
and  threw  the  same  over  on  me  and  Injured 
me  before  I  had  time  to  get  out  of  the  way." 

Exception  5  was  for  refusal  to  charge  that 
if  the  jury  believed  the  evidence  to  find  the 
issue  of  negligence  "No." 

Exception  6  is  for  the  refusal  of  the  court 
to  give  the  following  instruction:  "If  the 
jury  shall  find  from  the  evidence  that  at 
the  time  Thomas  started  to  pull  on  the  log 
he  did  not  know,  and  had  no  reasonable 
ground  to  believe,  that  the  log  was  caught, 
or  that  it  would  follow  other  than  the  usual 
direction,  the  act  of  Thomas  in  pulling  on  the 
log  would  not  be  negligent,  and  the  jury 
would  answer  the  first  issue  *No.'" 

[6, 7]  This  exception  and  the  next  are 
abandoned  because  not  set  out  in  the  de- 
fendant's brief.  Rule  34  (66  S.  E.  ix)  pro- 
vides: "Exceptions  in  the  record  not  set 
out  in  appellant's  brief  will  be  taken  as 
abandoned  by  him."  But  if  it  had  been  in- 
sisted on  in  the  brief,  it  could  not  be  sus- 
tained, for,  though  Thomas  did  not  know, 
or  had  no  reason  to  believe,  that  the  log 
was  caught  or  would  follow,  other  than  the 


usual  direction,  it  was,  notwithstanding,  neg- 
ligence, if,  as  charged  in  the  complaint  and 
shown  in  the  evidence,  he  jerked  the  log, 
without  warning  and  unexpectedly,  without 
giving  the  plaintiff  an  opportunity  to  gain 
a  place  of  safety,  as  he  should  have  done, 
whereby  he  was  injured. 

[8]  It  was  held  in  Hemphill  v.  Lumber 
Co.,  141  N.  C.  487,  54  S.  E.  420,  that  lumber 
roads  are  "railroads"  within  the  meaning 
of  Revisal,  {  2646,  and  this  ruling  has  bee^ 
followed  ever  since.  In  Nicholson  v.  Rail- 
road, 138  N.  C.  516,  51  S.  E.  40,  and  in  many 
other  cases,  it  has  been  held  that  this  section 
applies  to  aji  injury  suffered  by  an  employe 
in  any  department  of  work  of  a  railroad 
which  is  being  operated. 

No  error. 


(164  N.   C.  1S3) 

HARTSELL  v.  CITY  OP  ASHEVILLB  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

1.  Municipal   Cobpobations    (§   808*)— Mu- 
nicipal    ObDINANCBS— CoNSTBUCnON     AND 

Opebation. 

Under  a  city  ordinance  requiring  all  oc- 
cupants or  tenants  of  improved  property  and 
owners  of  vacant  property  in  front  of  'which 
sidewalks  had  been  paved  to  keep  them  clean, 
and  do  such  sweeping  and  scraping  as  might  be 
necessary  to  keep  them  free  from  snow,  ice,  etc., 
and  providing  that  any  person  failing  to  com- 
ply therewith  should  be  subject  to  a  penalty  of 
$10,  the  fact  that  property  was  unoccupied  did 
not  relieve  the  owner  of  the  duty  to  comply 
with  the  ordinance. 


[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §S  1684-1687,  1690- 
1694;   Dec.  Dig.  |  808.*] 

2.  Municipal  Cobpobations  (|  808*)  — 
Stbbets— Liability  of  Abutting  Owneb 
fob  injubies. 

The  failure  of  an  owner  of  property  to  coifi- 
ply  with  a  citv  ordinance  requiring  the  owners 
of  property  to  keep  the  sidewalks  in  front  there- 
of clean  and  free  from  snow  and  ice,  which  im- 
posed a  penalty  of  $10  for  violations  thereof,  did 
not  render  her  liable  to  a  person  Injured  by  slip- 
ping on  the  ice  and  snow  accumulated  on  the 
sidewalk ;  the  rule  that  an  action  for  the  breach 
of  a  contract  made  for  the  benefit  of  a  third 
party  may  be  maintained  by  such  third  party 
not  applying. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §f  1684-1687,  1690- 
1694;   Dec.  Dig.  |  808.f] 

3.  Municipal  Cobpobations  (§  812^) — Ac- 
tions FOB  INJUBIES— Notice  of  Clahc  fob 
Injubt. 

Asheville  Charter,  f  97,  providing  that  no 
action  against  such  city  for  damages  to  persons 
or  property  shall  be  instituted  unless  within  90 
days  after  the  happening  or  infliction  of  the  in- 
jury, the  complainant,  his  executors,  or  admin- 
istrators shall  have  given  notice  to  the  board 
of  aldermen  of  such  injurv  ia  writing,  stating 
the  date  and  place  thereof,  etc.,  prevented  the 
bringing  of  an  action  where  such  notice  was  not 
given,  though  the  injured  party  had  no  actual 
notice  of  such  requirement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §1  1696-1707;  Dec 
Dig.  §  812.»] 
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4.  MUNIGIPAI.    GOBPOBATTONB     (f     812^)— AC- 
TIONS FOB  INXUBDCS— Nones   OV  CliAIH  FOB 

INJUBT, 

Under  such  section  a  person  who,  by  reason 
of  an  injury,  was  confined  to  a  hospital  and 
practically  helpless  for  three  months,  but  who 
was  visited  evenr  day  by  her  daughter,  and  who 
waa  both  mentally  and  physically  able  through 
her  friends  to  give  notice  of  her  injury,  was  not, 
by  reason  of  her  disability,  relieved  of  the  duty 
of  giving  the  statutory  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i|  1696-1707;  Dec. 
Dig.  I  812.*] 

Appeal  from  Superior  Oourt,  Buncombe 
County. 

Action  by  Josephine  Hartsell  against  the 
City  of  Asheville  and  others.  From  a  Judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

J.  H.  Merrimon  and  Merrimon,  Adams  & 
A.dams,  all  of  Asheyille,  for  appellant  S. 
6.  Bernard  and  Harkins  &  Van  Winkle,  all 
of  Asheville,  for  appellees. 

CLARK,  G.  J.  This  action  is  for  the  re- 
covery of  damages  for  an  injury  sustained 
from  a  fall  on  ice  and  snow  which  had  been 
permitted  to  accumulate  on  the  sidewalk 
in  Asherille  along  the  front  of  the  property 
owned  by  the  defendant  Maria  Beale. 

Upon  the  close  of  all  the  evidence  the 
court  held  that  there  was  no  evidence  suffi- 
cient to  go  to  the  jury  as  to  the  liability 
of  the  defendant  Beale,  and  that  all  the  evi- 
dence tended  to  show  only  physical  disabil- 
ity on  the  part  of  the  plaintiff  as  an  excuse 
for  a  failure  to  ffie  notice  within  90  days 
of  her  claim  as  required  by  the  charter  of 
Asheville,  and  she  could  not  maintain  this 
action  against  the  city,  and  judgment  of 
nonsuit  was  duly  entered  as  to  both  defend- 
ants. 

There  was  evidence  that  the  plaintiff  feU 
on  ice  which  was  on  the  sidewalk  in  front 
of  the  property  of  Blaria  Beale,  and  was 
seriously  injured.  She  was  taken  to  the 
hospital,  and  was  practicallly  helpless  for 
three  months;  but  she  was  not  unconscious 
during  that  time  except  for  one  period  of 
two  hours  when  ether  was  administered. 
Her  daughter  visited  her  every  day  while 
in  the  hospital. 

[1,2]  The  ordinances  of  Asheville  made  it 
the  "duty  of  all  occupants  or  tenants  of  im- 
proved property  and  of  the  owners  of  all 
vacant  property  within  the  city  of  Asheville 
in  front  of  which  the  sidewalks  have  been 
paved,  to  keep  said  sidewalks  clean  and 
to  do  such  sweeping  and  scraping  as  may 
be  necessary  to  keep  such  sidewalks  clean 
and  free  from  snow,  ice,  dirt  and  trash  and 
to  render  the  same  passable,  comfortable 
and  sightly,  and  the  gutter  next  to  and 
along  such  sidewalk  open  and  free  from  ob- 
structions for  the  full  width  of  their  re- 
spective fronts,  and  no  further.  And  any 
person  failing,  neglecting  or  refusing  to 
comply  with  the  provisions  of  this  section 


shall  be  subject  to  a  penalty  of  $10,  for 
each  and  every  such  offense.''  It  was  in 
evidence  that  the  Beale  property  was  unoc- 
cupied at  the  time  of  the  injury;  but  that 
would  not  release  the  owner  from  the  duty 
to  observe  the  requirements  of  this  ordi- 
nance. The  failure  to  obey  it  subjected  the 
owner  of  the  property  to  a  penalty  of  $10 
for  each  offense.  We  know,  however,  of  no 
principle  of  law,  nor  have  we  been  able  to 
find  any  precedent,  where  the  owner  of 
property  failing  to  bbey  such  ordinance  be- 
came liable  to  any  passerby  who  might  be 
injured  by  slipping  upon  the  ice  or  snow  ac- 
cumulated on  the  sidewalk.  It  was  the 
duty  of  the  city  to  see  that  the  sidewalks 
were  kept  clear,  and  the  penalty  upon  the 
abutting  owner  for  failure  to  observe  the 
requirement  of  the  city  is  prescribed  in  the 
ordinance.  There  was  no  obligation  created 
thereby  upon  the  abutting  owner  for  inju- 
ries accruing  to  the  plaintiff  under  such 
circumstances. 

It  is  true  we  have  decisions  that,  when  a 
contract  is  made  for  the  benefit  of  a  third 
party,  the  beneficiary  therein  is  entitled  to 
maintain  an  action  for  its  breach.  Gorrell 
V.  Water  Supply  Co.,  124  N.  G.  328,  32  S.  B. 
720,  46  L.  R.  A.  513,  70  Am.  St  Rep.  598, 
and  cases  therein  cited,  and  citations  to  that 
case  in  Anno.  Ed.  This  principle  does  not 
apply  to  actions  of  tort  where  one  is  injured 
by  failure  to  obey  a  town  ordinance,  which 
was  enacted  as  a  part  of  the  town  system 
of  government.  It  is  for  the  town  to  en- 
force its  own  ordinances,  and  the  failure 
of  a  citizen  to  obey  an  ordinance  creates  no 
contractual  or  other  liability  on  him  in  fa- 
vor of  one  who  has  been  injured  by  the  fail- 
ure of  the  town  to  enforce  its  regulations. 
We  find  no  precedent  extending  the  doe- 
trine  to  such  cases,  and  it  would  open  a 
wide  and  dangerous  field  of  liability  for 
abutting  owners  of  property  if  liability 
should  accrue  to  them  in  such  cases.  In 
Gorrell  v.  Water  Supply  Co.,  supra.  Pea- 
nut CJo.  V.  Railroad,  155  N.  C.  148,  71  S.  E. 
71,  and  like  cases,  there  was  no  question 
as  to  the  liability  of  the  defendant  upon 
the  facts  alleged.  The  question  was  wheth- 
er the  plaintiff  as  beneficiary  could  main- 
tain the  action.  But,  unless  it  were  held 
that  the  defendant  Beale  was  liable  to  the 
dty  for  the  damages,  the  plaintiff  could  not 
sustain  this  action. 

[3,4]  Section  97  of  the  charter  of  Ashe- 
ville prescribes:  "No  action  for  damages 
against  said  city  of  any  character  whatever, 
to  either  property  or  persons  shall  be  in- 
stituted against  said  dty  unless  within  90 
days  after  the  happening  or  infliction  of  the 
injury  complained  of,  the  complainant,  his 
executors  or  administrators,  shall  have  given 
notice  to  the  board  of  aldermen  of  such  dty 
of  such  injury  in  wriClug,  stating  in  such  no- 
tice the  date  and  place  of  the  happening  ox 


*7or  other 
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infliction  of  sncli  injury,  the  manner  of  such 
infliction^  the  character  of  the  injury,  and 
the  ameunt  of  damages  claimed  therefor; 
but  this  shall  not  prevent  any  time  of  limi- 
tation prescribed  by  law  from  commencing 
to  run  at  the  date  of  the  happening  or  in- 
fliction of  such  injury,  or  in  any  manner 
interfere  with  its  running." 

This  section  was  set  out  and  sustained  as 
yaUd  in  Cresler  v.  AsheviUe,  134  N.  C.  815, 46 
S.  E.  738.  It  is,  besides,  a  most  necessary  re- 
quirement' that  the  city  should  have  prompt 
notice  of  the  drcumstanoes  attending  the  in- 
jury and  the  damages  claimed  in  order  that 
the  matter  may  be  investigated  while  the  in- 
jury is  fresh  and  the  evidence  obtainable.  A 
similar  provision  in  regard  to  claims  for  dam- 
ages sustained  by  the  nondelivery  of  tele- 
grams, express,  and  freight  has  been  sus- 
tained in  this  court,  though  not  required  by 
any  statute  as  in  this  case,  and  the  period 
is  restricted  to  GO  days.  Sherrill  v.  Tele- 
graph Co.,  100  N.  G.  531,  14  S.  E.  04,  and 
cases  there  cited,  and  citations  thereto  in 
Anno.  Ed.  Such  provision  neither  restricts 
nor  interferes  with  the  statute  of  limita- 
tions as  to  the  time  within  which  the  ac- 
tion may  be  brought  It  is  a  reasonable 
regulation  in  this  case,  indeed,  expressly 
authorized  by  statute  to  give  opportunity 
for  prompt  investigation  of  the  circum- 
stances attending  the  alleged  injury.  It  is 
not  necessary,  therefore,  that  the  plaintiff 
should  be  shown  to  have  had  actual  notice 
of  the  requirement. 

It  is  contended  that  the  plaintiff  is  re- 
lieved from  giving  notice  by  the  decision 
in  Terrell  v.  Washington,  158  N.  C.  281,  73 
8.  E.  88a  But  upon  examination  it  will  be 
found  that  in  that  case  the  condition  of  the 
plaintiff  was  such  both  mentally  and  phys- 
ically that  he  was  unable  during  that  pe- 
riod to  transact  ordinary  business  or  pre- 
sent his  claim.  In  this  case  the  plaintiff 
was,  during  the  whole  time,  both  mentally 
and  physically  able  through  her  friends  to 
give  notice  of  her  claim,  and  was  no  more 
disabled  from  doing  so  than  are  those  in- 
jured in  the  vast  majority  of  cases  for  which 
the  limitation  of  the  time  for  notice  is  pre- 
scribed. Every  person  who  is  at  all  seri- 
ously injured  is  in  more  or  less  pain  and 
more  or  less  confined  for  some  period  there- 
after. The  provision  applies  to  them.  The 
statute  in  this  case  prescribed  that  in  case 
•f  the  death  of  the  party  injured  such  no- 
tice must  be  given  by  the  personal  repre- 
sentative within  said  00  days,  who  must 
therefore  be  appointed  and  qualified.  The 
object  is  to  protect  the  city  from  unjust 
claims.  In  this  case  the  plaintiff  was  un- 
conscious for  only  two  hours,  and,  besides, 
had  the  daily  attendance  of  her  daughter, 
who  looked  after  her  personal  comfort,  and 
through  her  the  plaintiff  could  have  given 
at  any  time  the  notice  required  by  the  stat- 


ute, which  is  a  mere  formulation  of  what  Is 
reasonable  and  proper,  without  any  stat^ 
ute,  for  all  who  have  just  claims  for  in- 
juries. 

The  judgment  of  nonsuit  must  be  sus- 
tained as  to  both  defendants. 

Affirmed. 


(164  N.  C.  199) 


HALL  ▼.  JONES. 


(Supreme  Court  of  North  Carolina.    Dec.  10, 

1013.) 

1.  Vendor  and  Pubghaseb  (1 16*)— Contract 
OF  Sale— Acceptance. 

To  make  a  valid  sale,  the  acceptance  must 
be  in  the  terms  of  the  of^er. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  17,  20;    Dec.  Dig.  i 

2.  Vendor  and  Pubghaseb  ({  16*)  —  Con- 
tracts OF  Sale. 

While  no  special  formalities  of  acceptance 
are  required,  the  offer  and  acceptance  must 
agree,  and  the  buyer  has  no  right  to  attach  any 
condition. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  17.  20;    Dec.  Dig.  | 

8.  Vendor  and  PtrBCHASER  (|  16*)  —  Con- 
tbacts  of  Salb^Acceptancb. 

Where  a  landowner  offered  to  sell  land  for 
cash,  the  purchaser  must  accept  the  offer  as 
made,  which  contemplated  a  delivery  bv  the  ven- 
dor of  the  deed  at  his  place  of  lesidence  flnd 
the  payment  there,  and  an  acceptance,  providing 
for  payment  at  the  purchasers  place  of  resi- 
dence, is -not  such  an  unqualified  acceptance  as 
to  create  a  binding  contract  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  17,  20;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty; Daniels,  Judge. 

Action  by  J.  D.  Hall  against  H.  C.  Jones. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Flnley  &  Hendren,  of  Wilkesboro,  for  ap- 
pellant ^ 

BROWN,  J.  The  plaintiff  alleges  that  he 
entered  into  a  valid  contract  with  the  de- 
fendant, by  which  the  defendant  contracted 
to  sell  the  plaintiff  a  certain  tract  of  land, 
the  defendant  refused  to  perform  his  con- 
tract, and  plaintiff  seeks  to  recover  damages 
for  its  breach. 

The  alleged  contract  is  contained  in  cer- 
tain letters  as  follows: 

"Bluefleld,  W.  Va.,  Jan.  7,  1909.  Mr.  J. 
D.  Hall,  Halls  Mills,  N.  C— My  dear  Sir:  I 
am  just  in  receipt  of  your  letter  inquiring 
for  cash  price  on  the  Calloway  farm.  I  will 
take  fifteen  htmdred  dollars  ($1,500)  cash  for 
it  I  am  offered  $1,600  with  $700  cash,  and 
the  other  in  payments.  Let  me  hear  from 
you  at  once  if  you  want  the  place.  Yours 
very  truly,  H.  C.  Jones." 

"Halls  Mills,  N.  C,  Jan.  11,  1909.  Dr. 
Comadore  Jones,  Bluefield,  W.  Va. — Dear 
Sir:    I  accept  your  offer  of  $1,500  for  the 
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Galloway  ferm,  and  Inclose  you  $1.00  to  bind 
the  trade.  I  will  have  the  deed  fixed  up 
within  15  or  20  days  and  mail  to  you ;  then 
you  can  sign  the  deed  and  send  it  to  the  De- 
posit &  Savings  Bank/  at  North  Wilkesboro^ 
N.  C,  with  instructions  "to  deliver  to  me 
upon  the  payment  of  $1,500,  or  if  you  pre- 
Iter,  I  wlU  come  to  Bluefleld,  which  would 
add  to  my  cost  So  if  this  is  satisfactory,  let 
me  know,  and  acknowledge  receipt  of  the 
11.00.    Yours  very  truly,  J.  D.  Hall." 

There  is  some  further  correspondence  be- 
tween the  parties  subsequent  to  the  above, 
which  it  is  unnecessary  to  set  out  If  there 
was  a  valid  contract  between  the  parties,  it 
Is  contained  in  the  above  letters. 

[11  We  agree  with  his  honor  that  there 
was  no  proper  acceptance  of  the  defendant's 
offer.  It  is  familiar  learning  that,  to  make 
a  valid  sale,  the  acceptance  must  be  in  the 
terms  of  the  offer.    7  Am.  &  Eng.  125. 

[2]  No  especial  formalities  are  required,  but 
the  offer  and  acceptance  must  agree.  The 
buyer  has  no  right  to  attach  any  conditions, 
If  he  purposes  to  hold  the  seller  upon  the 
original  offer.  Tanning  Company  v.  Tele- 
graph Co.,  143  N.  C.  376,  55  S.  E.  777. 

[3]  The  defendant  offered  to  sell  for  cash. 
This  required  the  buyer  to  pay  at  the  sell- 
er's residence.  It  was  the  seller's  right  and 
duty  then  to  prepare  and  deliver  the  deed 
at  that  place. 

This  case  is  very  much  like  Sawyer  v. 
Brossart,  67  Iowa,  67S,  25  N.  W.  876,  56  Am. 
Rep.  372,  in  which  a  resident  of  California 
at  Los  Angeles  addressed  a  letter  to  the 
plalntifl  at  his  residence  in  Iowa,  offering  to 
sen  him  certain  land  at  a  certain  price. 
The  plaintiff  telegraphed  that  he  would  take 
the  property  at  the  price,  but  added  "money 
at  your  order  at  the  Finft  National  Bank 
here."  The  Supreme  Court  of  Iowa  held  that 
it  was  not  an  acceptance  that  defendant's 
offer  entitled  him  to  have  the  money  paid  to 
him  at  Los  Angeles,  his  residence,  and  to  de- 
liver the  deed  there.  See,  also.  Northwestern 
Iron  Co.  V.  Meade,  21  Wis.  474,  94  Am.  Dec. 
657;  Baker  v.  Holt,  56  Wis.  100,  14  N.  W. 
8;   1  Parsons  on  Contracts  (6th  Ed.)  475. 

Affirmed. 


OM  N.  c.  84) 


KADIS  V.  WEIL. 


(Supreme  Court  of  North  Carolina.    Dec  10, 

1913.) 

1.  TbUBTS   (I    243*)— SXTBSEQITBNT  TbUSTSES— 
POWEB  OF  SaXK. 

Where  the  instrument  creatinf  a-  trust 
gave  the  trustee  a  power  of  sale,  but  the  pow- 
er was  not  discretionary  or  based  upon  any 
particular  confidence  in  the  trustee  appointed 
by  the  histrument,  a  substituted  trustee  takes 
all  the  power  of  the  first. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  350 ;  Dec  J>ig.  |  243.*] 


2.  Trusts  «  203*)— Saub  of  Tbust  Peopee- 
TT  FOB  Reinvestment. 

Where  land  subject  to  a  trust  is  soKf,  the 
proceeds  to  be  reinvested  in  other  land  accord- 
ing to  the  direction  of  the  cestui,  the  purchas- 
er, if  bona  fide,  need  not  see  to  the  application 
of  the  proceeds  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  K  273-276 ;   Dec.  Dig.  |  203.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Daniels,  Judge. 

Controversy  without  action  between  H.  Bi. 
Kadis  and  Lionel  Well.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff  by  mesne  conveyances  claims 
to  be  the  owner  in  fee  of  certain  property 
therein  described  in  the  following  deed: 
'This  deed,  made  by  William  T.  Grlffln,  of 
the  county  of  Nash  and  state  aforesaid,  to  A. 
B.  Chesnutt,  of  the  county  of  Sampson,  state 
aforesaid,  witnesseth:  That  the  said  William 
T.  Griffin  has,  for  and  in  consideration  of  the 
sum  of  three  hundred  and  fifty-four  dollars 
to  him  paid,  bargained  and  sold  to  A.  B. 
Chesnutt  and  his  heirs  a  certain  town  lot  in 
the  town  of  Goldsboro,  North  Carolina,  and 
known  In  the  plan  of  said  town  as  lot  No. 

'- — ,  being  a  lot  deeded  by  H.  W,  Burwell 

and  wife  to  the  said  Griffin,  and  originally 
purchased  by  said  Grifito  of  John  T.  Kenne- 
dy by  deed  dated  the  1st  of  December,  1855. 
Beginning  on  North  Boundary  street  at  Mrs. 
Brockett*s  corner,  now  Mrs.  Davis*,  thence 
along  her  line  north  18  east  297  feet  to  the 
ditch,  the  Langston  line;  thence  up  the  ditch 
westerly  to  a  stake,  a  comer  of  the  lot 
known  as  the  James  H..  Griffin  lot;  thence 
along  said  lot  348  feet  to  the  street;  thence 
along  the  street  to  the  beginning,  being  one- 
half  of  the  whole  front  mentioned  in  deed  of 
said  Kennedy,  dated  1st  of  December,  1855, 
containing  one  acre  and  14^  poles.  To  have 
and  to  hold  the  within  conveyed  town  lot  up- 
on the  following  conditions,  and  for  the  fol- 
lowing uses  and  purposes,  for  the  sole  and 
separate  use  and  benefit  of  Martha  J.  Hoi- 
lowell,  wife  of  James  HoUowell,  exclusive  of 
the  contract  of  her  husband,  or  of  any  con- 
tract or  liability  that  he  may  at  this  time 
be  bound,  or  for  any,  future  contract  or  lia- 
bility, but  to  be  held  for  her  sole  and  sepa- 
rate use  and  benefit  during  her  life,  and  at 
her 'death,  to  such  children  as  she  may  leave 
surviving  her,  begotten  of  her  present  mar- 
riage, and  to  the  issue  of  such  as  may  be 
dead,  such  issue  to  take  such  share  as  the 
parent  would  have  taken  if  living;  and  in 
case  the  said  Martha  J.  HoUowell  should  die 
leaving  no  child  or  children  surviving  her, 
then  in  that  case  the  property  in  this  deed 
conveyed  shall  be  held  and  owned  by  her 
husband,  James  M.  HollowelL  And  it  is 
further  provided  that  should  the  said  Martha 
J.  HoUowell  die  leaving  chUdren  or  a  child 
surviving  her,  begotten  by  her  present  hus- 
band, that  then  in  that  case  James  M.  Hol- 
lowell  shall  be  allowed  to  Uve  in  the  house 
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and  use  the  lot  during  his  life  without  pay- 
ing an  J  rent  for  the  same ;  and  it  is  further 
provided  that  the  said  A.  B.  Ghesnutt  or  any 
future  trustee  shall,  when  requested  in  writ- 
ing by  the  said  Martha  J.  Hollowell»  sell  the 
within  conveyed  town  lot  and  make  a  deed 
for  the  same  and  reinvest  the  proceeds  of 
said  sale  as  the  said  Martha  J.  HoUowell 
may  in  writing  direct,  which  is  to  be  held 
on  the  same  terms  and  conditions,  and  for 
the  same  use  and  purposes  as  this  town  lot  is 
held,  and  for  no  other.  And  it  is  further 
provided  that  should  the  said  Chesnutt  die, 
refuse  to  accept  this  trust  or  become  incom- 
petent to  act,  that  then  in  that  case  the  said 
Martha  J.  Hollowell  shall  have  power  to  ap- 
point a  trustee  to  hold  the  property  in  this 
deed  conveyed;  and  it  is  further  provided 
that  the  said  Chesnutt  or  any  future  trustee 
shall  not  be  held  responsible  for  any  rents 
or  profits  of  said  town  lot  while  the  said 
Martha  J.  Hollowell  or  her  husband,  James 
M.  Hollowell,  remain  in  possession  of  said 
town  lot  And  that  said  William  T.  Griffin, 
for  himself,  his  heirs  and  executors,  etc.,  do 
covenant  and  agree  with  the  said  Chesnutt, 
trustee,  etc.,  to  warrant,  make,  give  and  de- 
fend the  title  and  right  to  said  lot  against 
the  lawful  claim  or  claims  of  any  and  all 
persons.  In  testimony  whereof,  the  said  Wil- 
liam T.  Griffin  has  hereunto  set  his  hand  and 
seal,  this  the  8th  day  of  December,  1876. 
Signed,  sealed,  and  delivered  in  the  pres- 
ence of  B.  W.  Heffum.  William  T.  Griffin. 
[Seal.] " 

D.  C.  Humphrey,  of  Goldsboro,  for  appel- 
lant E.  A.  Humphrey,  of  Goldsboro,  for  ap- 
pellee. 

BROWN,  J.  The  plainUft  contends  that  he 
and  his  wife  have  a  right  to  convey  in  fee 
simple,  free  from  incumbrances,  to  the  de- 
fendant, the  land  conveyed  to  fhe  plaintiff  by 
the  said  Martha  J.  Hollowell  and  George  B. 
Hood,  trustee,  and  described  in  the  deed  ten- 
dered to  the  defendant  by  the  plaintiff.  We 
are  of  opinion  that  under  the  terms  of  the 
deed  in  trust  above  set  out,  the  contention  of 
the  plaintiff  is  well  founded.  It  is  admitted 
that  George  E.  Hood  has  been  duly  and  le- 
gally substituted  as  trustee  in  place  qf  A. 
B.  Chesnutt,  deceased,  in  said  deed  in  trust 
.  [1]  By  force  of  law,  as  well  as  by  the  ex- 
press words  of  the  deed,  Hood  is  vested  with 
all  the  powers  conferred  upon  his  predeces- 
sor. The  language  of  the  instrument  is  clear, 
and  confers  upon  the  trustee  the  power  to 
sell  the  property,  or  any  part  of  it,  and 
execute  a  title  in  fee  to  the  purchaser  when 
requested  in  writing  by  the  said  Martha  X 
Hollowell,  the  cestui  que  trust  This  con- 
sent is  manifested  when  she  joined  in  the 
deed  with  the  trustee. 

[2]  The  contention  of  the  defendant  that  it 
was  the  duty  of  the  plaintiff  to  see  to  tne  ap- 
plication of  the  proceeds  derived  from  the 


sale' to  him,  and  see  that  the  same  was  re- 
invested in  real  estate  by  the  trustee,  cannot 
be  sustained.  It  was  so  held  in  England,  but 
is  not  the  law  here  as  to  a  bona  fide  pur- 
.chaser  for  value.  Whitted  v.  Nash,  66  N.  C. 
590;  Hauser  v.  Shore,  40  N.  0.  357;  Grimes 
V.  Taf t,  98  N.  C.  198,  3  S.  E.  674 ;  Hunt  ▼. 
Bank,  17  N.  C.  60;  39  Cyc.  pp.  378,  379;  A. 
&  E.  (2d  Ed.)  VOL  28,  pp.  1130,  1131. 
Affirmed. 


(164  N.  C.  301) 

BOARD    OP   COM'RS    OP   RUTHERFORD 
COUNTY  V.  SECURITY  TRUST  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

Counties    (I   178*)— Bonds— Submissioic    to 
Popular  vote— notice  of  Election. 

The  notice  of  an  election  on  the  qaestion 
of  the  issuance  of  bonds  by  a  county,  which 
stated  that  the  election  would  be  held  at  the 
various  voting  precincts  of  the  county  ''as  they 
are  now  established/'  was  sufficient,  where  it 
appeared  that  the  polling  places  were  fixed  and 
permanent,  and  had  been  used  as  such  in  pre- 
vious elections,  since  in  view  of  Revisal  1905, 
f  4305,  authorizing  the  county  board  of  elections 
in  altering  election  precincts  or  polling  places 
to  give  20  days'  notice  thereof  in  some  public 
journal  or  in  three  public  places  in  the  county 
and  at  the  courthouse  door,  the  voters  most  be 
presumed  to  know  where  Uie  polling  places  are, 
especially  where  a  full  vote  was  cast 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  Sf  269-273 ;   Dec  Dig.  |  17a*] 

Appeal  from  Superior  Court,  Rutherford 
County;   Justice,  Judge. 

Submission  of  controversy  without  action 
between  the  Board  of  Commissioners  of 
Rutherford  County  and  the  Security  Trust 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Controversy  without  action  involving  the 
validity  of  a  proposed  bond  issue  submitted 
to  Judge  M.  H.   Justice,  holding  court   in 
the  Eighteenth  Judicial  district,  fall  term, 
1913.     An  election  having  been  held  under 
an  act  of  the  General  Assembly  on  the  ques- 
tion of  issuing  bonds  for  road  improvement 
in  the  county  for  the  sum  of  $250,000,  the 
measure  was  approved  by  the  voters;     the 
bonds  prepared  and  contracted   to  defend- 
ant company,  who  refused  to  accept  same 
on  the  ground  that  in  giving  the  general 
notice  of  election  the  polling  places  'were 
not  specifically  named.     The  notice,  other- 
wise full  and  sufficient,  notified  the  voters 
that  an  election  would  be  held  on  the  day 
stated,  "at  the  various  voting  precincts  of 
said  county  as  they  are  now  established  and 
upon  said  date  the  polls  will  be  opened   at 
sunrise    and    closed    at   sunset   when     and 
where  said  voters  are  requested  to  cast  their 
votes."    They  did  appear  at  the  various  pre- 
cincts of  the  county,  a  full  vote  was   cast, 
and  the  issuance  formally  approved.      His 
honor    gave    Judgment    as    follows:     **This 
cause  coming  on  to  be  beard  on  statement 
of  case  in  submitting  controversy   without 
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action,  and  the  same  being  heard,  the  court 
finds  the  facts  as  set  out  in  such  statement 
It  is  adjudged,  ordered,  and  decreed  that 
the  notice  of  election  published  by  the  coun- 
ty commissioners,  and  signed  by  W.  G.  Har- 
ris, chairman  of  said  board,  and  dated  March 
8,  1913,  is  in  all  respects  valid  and  in  ac- 
cordance with  law.  It  was  not  necessary 
to  state  the  polling  places  In  said  notice  un- 
der the  circumstances  under  whlcH  the  elec- 
tion was  held.  The  polling  places  were  fix- 
ed and  permanent  and  had  been  used  as 
such  in  previous  elections  and  all  electors 
knew  or  were  presumed  to  know  the  polling 
place  in  the  precinct  where  he  resided  and 
where  he  was  entitled  to  vote.  The  court 
adjudges  that  the  notice  of  said  election 
was  legal  and  ample  for  the  purpose  of  said 
bond  election.  And  it  is  further  ordered 
that  the  defendant  accept  and  pay  for  said 
bonds  and  pay  the  costs  of  this  proceeding." 

S.  M.  Wetmore,  of  Spartanburg,  for  ap- 
pellant S.  Gallert,  of  Rutherfordton,  for 
appellee. 

HOKE,  J.  The  judgment  of  his  honor  is 
fnlly  approved.  It  is  well  understood  that 
a  correct  notice  of  the  polling  places  is  con- 
sidered of  the  substance  and  must  be  prop- 
erly given,  but  the  notice  in  this  instance 
fully  meets  the  requirements  of  the  law. 
These  voting  precincts  must  be  formally 
established  and  can  be  moved  or  changed 
only  after  due  Inquiry  and  notice  fully  giv- 
en. Revisal  1905,  §  4305.  They  are  known 
to  the  entire  electorate  of  the  county,  and, 
when  the  voters  were  publicly  and  formally 
notifled  that  the  election  would  be  held  on 
the  specified  date  "at  the  various  voting 
precincts  of  the  county  as  they  are  now  es- 
tablished," the  notice  conveyed  as  full  and 
ample  information  as  could  well  be  given, 
and  on  the  facts  in  evidence  we  think  his 
honor  was  fully  Justified  In  declaring  that 
*the  polling  places  were  fixed  and  perma- 
nent and  had  been  used  as  such  in  previ- 
ous elections,  and  all  electors  knew  or  were 
presumed  to  know  the  polling  place  in  the 
precinct  where  he  resided  and  where  he 
was  entitled  to  vote" — ^a  position  which  finds 
further  support  in  the  full  expression  had 
from  the  voters  on  the  question  submitted* 

The  judgment  of  the  lower  court  approv- 
ing the  validity  of  the  bonds  is  affirmed. 
This  will  be  certified  that  the  contract  be- 
tween the  parties  may  be  properly  enforced. 

Affirmed* 


(164  N.  C.  587) 

STATE  V.  JENKINS. 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1913.) 

1.  CRiiaNAL  Law  (|  970*)— Motion  in  Ar- 
rest—Scope. 

A  motion  in  arrest  must  be  based  on  some 
«rror  or  omission  appearing  on  the  face  of  the 


record,  and  cannot  be  used  to  raise  the  questions 
of  variance  between  the  proof  and  the  indict- 
ment, or  of  whether  the  proof  showed  the  offense 
charged  to  be  within  the  purview  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  2445-2462;  Dec  Dig.  { 
970.*] 

2.  Boundaries  (|  56*)— Monuments— Chang- 
ing Monuments. 

A  wooden  stake,  driven  by  a  surveyor  ta 
show  a  boundary  line  between  adjacent  landown- 
ers, is  a  landmark  within  the  purview  of  Revisal, 
I  3674, 'making  the  removal  of  any  landmark  a 
misdemeanor;  the  statute  contemplating  the 
preservation  of  all  marks  which  will  show  the 
boundaries  of  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §S  280-282 ;   Dec.  Dig.  {  56.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Carter,  Judge. 

C.  L.  Jenkins  was  convicted  of  crime,  and 
he  appeals.    A£9rmed. 

Britt  it  Toms,  of  AshevlUe,  for  appellant 
Attorney  General  Blckett  and  Assistant  At- 
torney General  Calvert,  for  the  State. 

BROWN,  J.  The  evidence  for  the  state 
tended  to  show  that  the  defendant  owned  a 
tract  of  land  adjoining  a  tract  owned  by 
one  T.  L.  Justice,  and  that,  pending  a  sale 
of  the  land  by  Justice  to  A.  B.  Nix  or  his 
wife,  the  defendant  and  A.  B.  Nix  entered 
Into  an  agreement  to  employ  a  surveyor  to 
survey  and  establish  the  dividing  line.  Pur- 
suant to  this  agreement,  the  line  was  sur- 
veyed and  the  stake  in  question  was  placed, 
and  the  agreement,  return  of  the  survey,  plot 
and  order  of  registration  are  set  out  in  the 
record. 

The  purpose  of  the  agreement  is  shown  by 
the  testimony  of  A.  A.  Hamlet,  the  surveyor, 
who  testified  that  the  line  was  run  and  the 
stake  placed  on  September  30,  1911;  that 
some  time  between  that  date  and  July  13, 
1913,  the  stake  had  been  moved  about  two 
feet  from  where  he  placed  it,  and  that  the 
effect  of  the  removal  of  the  stake,  if  the  line 
were  changed  accordingly,  would  be  to  add 
approximately  an  acre  to  ttie  land  of  Jenkins, 
and  to  lessen  that  of  Nix  in  the  same 
amount  Other  witnesses  also  testified  to  the 
removal  of  the  stake. 

On  the  question  as  to  how  the  stake  was 
moved  and  by  whom,  S.  D.  Williams  testi- 
fied: 'That  he  knows  defendant  C.  L.  Jen- 
kins; has  known  him  all  his  (witness')  life; 
saw  defendant  Jenkins  stobblng  a  stake  down 
at  the  point  described  by  the  witness  Hamlet; 
thinks  this  was  In  the  year  1911;  it  was  the 
same  time  that  witness  Hamlet  made  the 
survey;  thinks  the  time  was  in  November, 
1911,  when  he  saw  Jenkins  setting  the 'stake; 
•  ♦  ♦  saw  the  stake  driven  by  witness 
Hamlet;  ■  saw  defendant  gouging  it  down  or 
gouging  it  in  the  ground,  and  the  other  hole 
was  a  few  inches  from  it" 

The  prosecuting  witness,  A.  B.  Nix,  testi- 
fied on  cross-examination:  **That  there  was 
feeling  between  him  and  the  defendant  Jen- 
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kins;  tbat  he  did  not  Intend  for  a  man  to 
run  over  hlm;  that  they  are  bitter  enemies; 
he  never  saw  the  defendant  remove  the  stake, 
but  It  had  been  removed;  that  Jenkins  had 
come  to  his  house  with  a  double-barrel  shot- 
gun and  nailed  a  notice  about  eight  feet  from 
one  comer  of  his  house,  and  swore  that  he 
would  kill  the  witness  If  he  crossed  the  path 
onto  his  own  land ;  did  not  see  the  defendant 
making  the  line.    Jenkins  gave  him  the  lie." 

[1]  1.  The  defendant  moved  In  arrest  of 
judgment  The  motion  was  properly  denied. 
This  motion  was  made  on  two  grounds: 
First,  that  a  wooden  stake  is  not  such  a  land- 
mark as  is  contemplated  by  the  statute;  and, 
second,  for  alleged  variance  between  the 
proof  and  indictment  in  that  the  agreement 
as  to  the  location  of  the  land  offered  in  evi- 
dence by  the  state  was  entered  into  between 
the  defendant  and  A.  B.  Nix,  and  not  be- 
tween the  defendant  and  Nannie  Nix,  the 
person  named  in  the  indictment  These 
grounds  of  motion  present  questions  which 
should  have  been  raised  during  the  trial  by 
exceptions.  A  motion  in  arrest  of  judgment 
must  be  based  upon  some  matter  which  ap- 
pears, or  for  the  omission  of  some  matter 
which  ought  to  appear,  on  the  face  of  the 
record.  State  v.  Davis,  126  N.  0.  1007,  35 
S.  E.  404;  State  v.  McLaln,  104  N.  G.  895,  10 
S.  E.  518;  State  v.  Douglass,  63  N.  G.  500. 
Variance  between  indictment  and  proof  can- 
not be  taken  advantage  of  by  motion  in  kr- 
rest  State  v.  Jarvls,  129  N.  G.  698,  40  S.  E. 
.220 ;  State  v.  McLaln,  104  N.  G.  895,  10  S.  E. 
518;  State  v.  Gralge,  89  N.  G.  475,  45  Am. 
Rep.  698. 

[2]  2.  At  close  of  the  evidence,  defendant 
moved  to  nonsuit  upon  the  ground  that  a 
i^ke  is  not  a  landmark  within  the  meaning 
of  the  statute.  This  motion  was  properly  de- 
nied. As  the  learned  Attorney  General  well 
says  in  his  brief :  "The  statute  (section  3674) 
in  denouncing  the  removal  of  any  landmark 
evidently  contemplates  the  preservation  of 
any  mark  or  monument,  natural  or  artificial, 
which  might  in  any  event  be  of  evidential  val- 
ue In  determining  a  question  of  boundary. 
Questions  of  boundary  are  to  be  determined 
by  a  consideration  of  natural  or  permanent 
objects,  by  artificial  monuments  and  marks, 
and  by  courses  and  distances,  and  as  to 
which  of  these  controls  depends  upon  the 
facts  and  circumstances  in  the  particular 
case.*'  It  is  true  that  this  court  has  held 
that  stakes  are  not  such  permanent  or  natur- 
al objects  and  muniments  of  boundary  as 
will  control  course  and  distance,  but  they 
are  recognized  as  between  the  parties  as 
being  evidence  of  a  definite  location  of  land, 
as  also  is  the  planting  of  a  stone.  Allison  v. 
Kenlon,  79  S.  E.  1110,  this  term;  Lance  v. 
Rumbough,  150  N.  G.  19,  63  S.  E.  357;  Hlgdon 
v.  Rice,  119  N.  G.  623,  26  S.  B.  256;  Deaver 
V.  Jones,  119  N.  G.  598,  26  S.  E.  156;  Gox 
v.  McGowan,  116  N.  G.  131,  21  S.  E.  108.    An 


examination  of  these  cases  will  show  that 
the  line  actually  surveyed  and  marked  was  in 
many  instances  marked  by  stakes. 

The  case  of  Barker  v.  Railroad  Gompany, 
125  N.  G.  596,  34  S.  E.  701,  74  Am.  St  Rep. 
658,  referred  to  in  the  brle,f  filed  for  the  de- 
fendant, properly  read,  really  supports  the 
construction  of  the  word  ''landmark"  in  the 
statute  as  Including  stakes,  if  the  word 
'^landmark"  is  to  be  understood  as  including 
all  marks  and  monuments,  artificial  as  well 
as  natural,  the  existence  of  which  would  be 
of  evidential  value  in  determining  a  question 
of  boundary.  In  that  case  the  plaintiff  sued 
in  ejectment  for  the  possession  of  land  on  the 
ground  that  a  deed  he  had  previously  given, 
and  under  which  the  defendant  claimed  was 
too  indefinite  to  conv^  any  title,  and  too 
vague  to  be  aided  by  parol  evidence.  It  ap- 
pears from  the  description  set  out  in  the 
opinion  tliat  the  beginning  point  was  de- 
scribed as  a  stake  without  any  definite  loca- 
tion, the  description  continuing  with  courses 
and  distances  to  stakes,  and  the  court  held 
that  such  a  description  could  not  be  aided  by 
parol,  as  there  was  not  a  single  comer  fixed 
by  anything  more  definite  than  a  stake.  It 
was  not  held  that  a  stake  has  no  evidential 
value  in  connection  with  other  evidence.  On 
the  contrary,  it  was  held  In  the  same  case 
that  as  the  land  was  in  fact  located  and  had 
been  surveyed  at  the  time  of  sale,  and  as  the 
defendant  had  been  put  in  actual  possession 
under  designated  lines  and  marked  corners* 
the  defendant  was  entitled  to  hold;  in  that 
case  the  marked  corners  must  have  been  the 
stakes  referred  to  in  the  deed  placed  at  the 
time  of  the  actual  survey,  and  which  would 
have  evidential  value  in  determining  the 
locus  in  quo.  The  removal  of  such  artificial 
evidence  of  location  would  seem  to  be  wlthla 
the  protection  of  the  statute  as  landmarks. 

No  error. 


(164  N.  C.  87) 

MODEL  MILL  GO.  et  aL  v.  WEBB  et  al. 

(Supreme  Gourt  of  North  Garolina.     Dec.  10, 

1913.) 

1.  EviDKNC*  (§  71*)— Prksumptions— Maii.. 

Proof  that  a  letter  was  mailed  raises  a  re- 
buttable presumption  of  its  receipt  by  the  ad- 
dressee in  due  course,  and  is  sufficient  to  take 
the  question  of  receipt  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Gent.  Dig.  |  92;    Dec  Dig.  |  71.*} 

2.  Payment  ({  65*>— Burden  of  Proof. 

A  party  asserting  the  receipt  of  a  draft  and 
bill  of  exchange  by  defendant  has  the  burden  of 
proving  its  receipt,  which  burden  remaina 
throughout  the  trial. 

[Ed.  Note.— For  other  cases,  see  Payment* 
Gent.  Dig.  f |  162-175,  196,  197,  199-201 ;  Dec. 
Dig.  I  65.*j 

3.  Payment  (|  8*)— Remittances  by  Maii.. 

Where  remittances  are  made  through  the 
mail,  the  sender  runs  the  risk  of  loss,  and    the 
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addressee  in  not  liable,  unless  the  remittance 
]b  actually  received. 

[Ed.  Note.— For  other  cases,  see  Payment. 
Cent  Dig.  §§  17,  18,  20.  21.  24-27;   Dec  Dig.  t 

a»] 

4.  Payment   (|   76*)— Remittances  —  Jubt 

Question— * 'Mailed.  " 
In  an  action  wliere  it  was  sought  to  charge 
a  bank  with  the  amount  collected  on  a  draft 
vhich  had  been  sent  to  it,  testimony  by  a  wit- 
ness that  he  had  **mailed"  the  4raft  implies  that 
tlie  same  was  inclosed  in  a  letter  properly  ad- 
dressed, stamped,  and  deposited  in  the  mails, 
and  is  sufficient  to  take  to  the^jury  the  question 
of  the  receipt  by  the  addressee ;  this  being  par- 
ticularly true  where  the  fact  that  the  bill  of  lad- 
ing to  which  the  draft,  was  attached  was  re- 
ceived by  some  one  at  the  addressee's  place  of 
residence,  and  was  used  by  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §S  240-248 ;    Dec.  Dig.  |  16* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  p.  4275.] 

6u  Appeal  and  Bbbob  (|  1002*)— Review  — 

Ybbdict. 

A  verdict  of  the  jury  on   conflicting  evi- 
dence cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3935-3937;  Dec  Dig.  | 
1002.*] 

Appeal  from  Superior  Ck>art,  Buncombe 
County;  Adams,  Judge. 

Action  by  the  Model  Mill  Company  and 
others  against  D.  H.  Webb  and  the  Amer- 
ican National  Bank.  From  a  judgment 
against  the  defendant  bank,  it  appeals.  Af- 
firmed. 

Plaintiff  Model  Mill  Company,  of  John- 
Bon  City,  Tenn.,  had  sold  and  shipped  goods 
to  the  defendant  D.  H.  Webb,  at  Asheville, 
N.  C,  drew  a  draft  on  him  for  the  price 
(^.78),  with  bill  of  lading  attached,  and 
placed  it  with  the  National  City  Bank  of 
Johnson  City  for  collection.  The  draft  and 
bill  of  lading  were  mailed  by  that  bank  to 
the  defendant  American  National  Bank  of 
Asheville  for  collection.  There  was  evi- 
dence that  the  latter  bank  did  not  receive 
the  letter  nor  collect  it  The  draft  was  paid 
by  defendant  Webb;  but  he  did  not  know 
to  whom.  He  received  the  bill  of  lading, 
and  got  the  goods,  and  admitted  that  he 
owed  the  Model  Mill  Company  for  them, 
but  stated  that  he  had  paid  the  debt  The 
court  charged  that,  if  Webb  paid  the  money 
to  the  American  National  Bank,  which  held 
the  draft,  it  was,  in  law,  a  payment  to  the 
plaintiff  mill  company,  and  discharged  de- 
fendant Webb,  but  if  to  any  one  else,  not 
authorized  to  receive  the  money,  it  was  not 
a  payment  by  him  to  the  mill  company,  and 
he  would  still  be  liable  to  it  The  court 
left  the  questiou  of  payment  to  the  defend- 
ant bank  to  the  jury,  instructing  them  to 
consider  all  the  evidence,  and  find  as  to  the 
fact  The  jury  returned  a  verdict  that 
Webb  had  paid  the  money  to  the  bank,  un- 
der the  charge,  by  answering  the  first  is- 
sue as  to  the  indebtedness  of  Webb  to  the 
mill  company,  "No",  and  the  second  issue 


as  to   the   indebtedness   of  the   defendant 
bank,  "$62.78." 

J.  G.  Merrimon,  of  Asheville,  for  appellant 
American  National  Bank«  W.  R.  Whitson,  of 
Asheville,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  only  question  is,  Was 
there  any  evidence  to  support  the  charge 
and  the  verdict?  The  City  National  Bank, 
it  appears,  mailed  the  letter  with  the  draft 
and  bill  of  lading  to  the  defendant  bank. 
This  was  evidence  of  its  receipt  by  the  lat- 
ter, and  raised  a  rebuttable  presumption  of 
the  fact  to  be  submitted  to  the  jury,  along 
with  any  evidence  in  the  case  tending  to 
show  that  it  was  or  was  not  in  fact  receiv- 
ed. This  is  said  to  be  founded  upon  an- 
other presumption  that  ofiScers  of  the  post 
ofi&ce  department  will  do  their  duty,  or  up- 
on the  better  reason — ^the  regularity  and 
certainty  with  wliich,  according  to  common 
experience,  the  mail  is  carried.  It  is,  at 
least,  evidence  from  which  the  jury  may  s' 
reasonably  infer  the  fact  that  the  mail  mat- 
ter was  received  in  due  course  of  transmis- 
sion and  deliveiy.  16  Cyc.  1065;  Bragaw 
V.  Supreme  Ijodge,  124  N.  C.  154,  32  S.  £. 
544;  Coile  v.  Order  of  Commercial  Trav- 
elers, 161  N.  C.  104,  76  S.  E.  622;  HoUowell 
V.  Insurance  Co.,  126  N.  C.  398,  35  S.  E.  616; 
Huntley  v.  Whittier,  105  Mass.  391,  7  Am. 
Rep.  536;  Starr  v.  Torrey,  22  N.  J.  Law, 
190;  Austin  v.  Howard,  69  N.  Y.  571,  25 
Am.  Rep.  246;  Howard  v.  Daly,  61  N.  7. 
362,  19  Am.  Rep.  285;  Dana  v.  Kemble,  19 
Pick.  (Mass.)  112.  This  kind  of  remittance 
is  according  to  the  universal  ^custom  of 
banks  in  collecting  drafts  or  other  commer- 
cial papers.  Farther  or  more  certain  proof 
of  the  receipt  by  the  bank  of  the  letter  than 
is  derived  from  the  fact  that  it  was  proper- 
ly mailed  would  be  wholly  unnecessary,  al- 
ways difficult,  and  often  impossible,  as  sug- 
gested by  Chief  Justice  Ames,  for  the  court 
in  Russell  v.  Buckley,  4  R.  I.  525,  70  Am. 
Dea  167.  If  the  law  generally  requires  the 
best  proof  of  which  the  particular  fact  in 
issue  is  susceptible,  this  is  the  best  possible 
under  the  circumstances  of  this  case.  It  is 
not  conclusive.  The  contrary  may  be  shown 
or  may  be  inferred  from  all  the  testimony ; 
but  it  is  some  evidence  of  the  fact  '"The 
burden  of  proving  its  receipt  remains 
throughout  upon  the  party  who  asserts  it." 
Huntley  v.  Whittier,  supra.  Such  a  remit- 
tance, as  is  said  in  HoUowell  v.  Insurance 
Co.,  supra,  is  at  the  risk  of  the  remitting 
bank,  and,  if  the  letter  was  not  actually  re- 
ceived, the  bank  addressed  is  not  liable. 
But  this  is  not  that  question,  but  one  mere- 
ly of  proof  as  to  the  receipt  of  the  draft 

[4]  But  defendant  contends  that  there  is 
no  evidence  that  the  letter  inclosing  the 
draft  and  bill  of  lading  was  properly  ad- 
dressed, and  stamped,  and  deposited  in  the 
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mails  for  transmission*.  The  testimony  is 
that  the  clerk  in  the  Johnson  City  Bank 
"mailed  the  letter  to  the  American  National 
Bank  of  AsheviUe,"  and  **it  was  forwarded 
by  the  [former]  bank  to  the  American  Na- 
tional Bank  of  Asheville.**  These  are  the 
expressions  used  by  the  witness  Samuel  T. 
Millard*  When  a  person  says  that  he  ''mail- 
ed" a  letter  to  another,  it  is  commonly  un- 
derstood that  the  letter  was  in  a  mailable 
condition,  properly  addressed  to  that  other, 
and  stamped.  We  would  not  speak  of  a 
blank  envelope  deposited  in  the  post  oflBce, 
neither  stamped  nor  addressed,  as  having 
been  mailed,  and,  when  the  witness  said  the 
letter  was  mailed  to  defendant  bank, '  the 
Jury  could,  at  least,  infer  that  he  meant  it 
was  addressed,  and  stamped,  and  deposited 
in  the  post  office  as  is  usual,  that  is,  in  the 
ordinary  way.  U.  S.  v.  Rapp  (O.  C.)  30  Fed. 
818.  At  page  822  of  30  Fed.  will  be  found 
the  expression,  ''This  letter  was  mailed  pre- 
cisely like  other  letters,"  and  the  word 
"mailed"  is  several  times  used  by  the  court 
in  the  sense  we  have  given  to  it  Matter,  in 
order  to  be  mailable,  must  be  stamped  and 
addressed;  otherwise,  it  will  not  be  trans- 
mitted. 2  U.  S.  Gomp.  St.  1901,  p.  2663,  { 
B896.  Besides,  defendant  D.  H.  Webb  tes- 
tified that  he  lived  in  Asheville,  N.  C,  and 
paid  the  draft,  and  got  the  bill  of  lading; 
that  he  did  not  pay  the  Model  Mill  Com- 
pany, but  paid  some  one.  The  letter  inclos- 
ing the  draft  and  bill  of  lading  must  have 
been  transmitted  to  Asheville,  which  is  some 
evience  that  it  was  stamped.  It  was  not 
addressed  to  Webb,  because  he  paid  the 
draft  to  some  one  else,  who  had  it  The 
bank  at  Asheville  is  the  only  other  person 
or  corporation  at  Asheville  connected  with 
the  transaction  by  the  evidence.  The  jury 
could  draw  these  conclusions,  and  from 
them  make  the  further  deduction  that  the 
bank  collected  the  draft 

[6]  The  charge  of  the  learned  judge  was 
clear  and  explicit,  and  submitted  the  ques- 
tion fairly  to  the  jury.  There  was  strong 
evidence  that  the  defendant,  bank  did  not 
receive  the  paper  or  handle  it,  but  that  it  was 
really  addressed  to  the  defendant  D.  H. 
Webb  by  mistake,  and  that  he  used  the  bill 
af  lading  attached  to  get  the  goods  from  the 
railroad  company,  as  he  could  not  say  to 
whom  he  had  paid  the  draft  But  the  jury, 
unfortunately  for  the  defendant  bank,  have 
decided  otherwise,  and  we  cannot  revise 
their  verdict  It  may  be  a  hard  case,  and, 
if  justice  has  miscarried,  we  can  do  nothing 
more  than  regret  it  On  the  other  side,  it 
may  be  said  that  a  most  able  and  enlight- 
ened judge,  profoundly  imbued  with  a  strong 
sense  of  justice  and  right,  has  heard  the 
witnesses,  and  seen  the  actual  occurrences 
of  the  trial,  and  is  therefore  far  more  com- 
petent to  judge  of  the  correctness  of  the 
verdict  than  we  are.     We  should  therefore 


hesitate  to  disturb  it,  even  If  we  had  the 
power,  but  rather  defer  to  his  better  Judg- 
ment 
No  error.  

aw  N.  C.  238) 

A.  L.  ARUNDELL  CO.  ▼.  IVBY  MILL  CO. 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1918.) 

1.  Justices  of  the  Peace  (|  160*)— Appeai/— 
Failure  to  Give  Noticb--Cubino  Defect— 
Discretion  of. Trial  Judge. 

On  appeal  from  a  justice  of  the  peace,  it  is 
within  the  discretion  of  the  judge  of  the  superior 
court  to  allow  notice  of  appeal  to  be  given  after 
the  case  is  doclceted  in  that  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ff  57&-591,  658;  Dec 
Dig.  I  160.*] 

2.  Appeal  and  Error  ()  1052*)— Harmless 
Error— Admission  of  Evidenos. 

Error,  if  any,  in  admitting  carbon  copies 
of  a  written  order  for  goods  was  cured  when 
plaintiff  introduced  the  original  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4171-4177;  Dec  Dig.  S 
1052.*] 

3.  Evidence  ({  413*)  —  Parol  Evidence  to 
Change  Writing. 

In  an  action  for  the  price  of  oil  sold  upon 
a  written  order^  a  conversation  witii  plaintifTs 
salesman,  explaining  a  delay  in  making  a  test  of 
the  oil,  in  order  that  defendant  might  return  it 
if  unsatisfactory,  as  provided  in  the  order,  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1856-1857.  1859,  1860 ;  Dec  Dig. 
§  413.*] 

4.  Trial  (8234*)— Instructions  —  Applica- 
tion TO  evidence. 

Where  evidence  is  competent  there  is  no 
error  in  adverting  to  it  in  the  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  534-^8,  566;   Dec  Dig.  i  234.*] 

Appeal  from  Superior  Court  Catawba 
County;  Cline,  Judge. 

Action  by  tiie  A.  L.  Arundell  Company 
against  the  Ivey  Mill  Company.  Judgment 
for  defendant  in  the  Superior  Court  on  ap- 
peal from  a  judgment  of  a  justice  of  tbe 
peace,  and  plaintiff  appeals.    No  error. 

This  is  an  action  to  recover  $81.50,  tbe 
price  of  certain  oil  which  the  plaintiff  alleg- 
es it  sold  to  the  defendant,  which  was  tried 
in  the  superior  court  on  appeal  by  the  de- 
fendant from  the  judgment  of  a  justice  of 
the  peace. 

At  a  term  of  court  prior  to  the  one  at 
which  the  action  was  tried  the  plaintiff  mov- 
ed to  dismiss  the  appeal  "on  account  of  no 
notice  being  given."  His  honor  denied  tbe 
motion,  and  allowed  notice  to  be  given  nunc 
pro  tunc,  and  the  plaintiff  excepted.  Daring 
the  trial  the  defendant  introduced  a  dupli- 
cate or  carbon  of  the  order  for  the  oil,  wbich 
he  gave  the  salesman  of  the  plaintiff,  which 
contains  the  following  clause : 

"Notice. — It  is  hereby  understood  and 
agreed  to  by  and  between  the  Standard  Oil 
Leather  Dressing  Co.  and  the  purchaser 
that,  should  these  goods  prove  unsatisfactory 
after  a  thorough  trial  by  the  purchaser  up  to 
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or  wittdn  30  days  after  the  delivery,  the  re- 
maining quantity  may  be  returned,  withaut 
any  charge  for  what  has  been  used  in  the 
test" 

The  plaintiff  excepted,  and  afterwards  in- 
troduced the  original  order. 

Geo.  F.  Ivey  testified  in  behalf  of  the  de- 
fendant as  foUows:  *'I  am  superintendent 
of  defendant  company.  In  May,  1912,  Apple- 
banner,  salesman  of  the  plaintiff,  came  to  see 
me.  He  said  he  had  a  very  fine  quality  of 
belt  oU — ^best  ever  Invented;  wanted  me  to 
bny  some.  The  order  is  in  the  possession  of 
the  plaintiff.  Applebanner  said  it  was  nec- 
e6sary  for  us  to  be  shown  how  to  apply  the 
oil,  and  that  the  company  could  send  a  dem- 
onstrator; to  be  sure  not  to  use  the  oil  till 
the  demonstrator  arrived." 

Plaintiff  objected  to  this  evidence.  Objec- 
tion overruled ;  plaintiff  excepted. 

The  oil  was  unsatisfactory  to  the  defend- 
ant, and  was  returned  to  the  plaintiff. 

There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiff  excepted  and  ai>- 
pealed. 

A  A.  Whitener,  of  Hickory,  for  appellant. 
B.  B.  Blackwelder,  Chas.  W,  Bagby,  and  W. 
A  Self,  all  of  Hickory,  for  appellee^ 

ALLEN,  J.  [1]  It  was  within  the  discre- 
tion of  the  judge  to  allow  the  notice  of  ap- 
peal to  be  given  after  the  case  was  docketed 
in  the  superior  court  Marsh  v.  Cohen,  68  N. 
G.  283;  State  and  Alice  Wells  ▼.  Johnson, 
109  N.  O.  852,  13  S.  E.  843.  In  the  last  case 
the  court  says :  "Any  hardship  which  might, 
under  any  circumstances,  be  entailed  on  an 
appellant  by  failure  to  serve  notice  in  a  legal 
manner  and  within  the  statutory  time  is  re- 
moved by  the  discretion  repused  in  the  ap- 
pellate court  to  permit  notice  to  be  given  aft- 
er that  time." 

The  case  of  Abell  v.  Power  Co.,  169  N.  C. 
348,  74  S.  E.  881,  and  others  like  it,  reUed  on 
by  the  plaintiff,  are  not  applicable,  because 
in  them  the  motion  to  dismiss  was  on  the 
ground  that  the  appeal  had  not  been  docket- 
ed according  to  law,  and  in  this  case  the 
basis  of  the  motion  is  that  notice  of  appeal 
was  not  given. 

[2]  If  there  was  error  in  admitting  carbon 
copies  of  the  written  order,  it  was  cured 
when  4he  plaintiff,  in  order  to  make  out  its 
case  against  the  defendant,  introduced  the 
original. 

[3]  The  evidence  of  the  conversation  with 
the  salesman  of  the  plaintiff  is  competent 
It  does  not  vary  or  change  the  written  order, 
and  is  important  and  material  only  as  ex- 
planatory of  the  delay  in  making  a  test  of 
the  oil,  in  order  that  the  defendant  might 
avail  itself  of  the  provision  in  the  order  to 
return  If  unsatisfactory  after  a  test 

[4]  If  the  evidence  is  competent,  it  follows 
that  there  was  no  error  in  adverting  to  it  in 
the  charge. 

Xo  error. 


(164  N.  C.  125) 

ARMSTRONG  ▼.  KINSBLL  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  26» 

1913.) 

1.  lNJX7Ncnojf  (I  3*)~Natubs  and  Fobm  ov 
Remedy. 

Since,  under  the  Code  of  Procedure,  aU 
injunctions  are  ancillary,  and  cannot  issue  ex- 
cept when  there  is  an  action  already  pending, 
an  injunction  issued  in  an  action  in  which  ju- 
risdiction of  defendant  had  not  been  acquired 
in  some  of  the  modes  ijirescribed  by  law  was 
properly  vacated. 

[Ed.  Note.~-For  other  cases,  see  Injunction, 
Cent  Dig.  §  3 ;   Dec.  Dig.  |  3.*] 

2.  Injunction   (§   22*)— Objection   to    Re- 
lief—Injunction  Ineffectual. 

Since  an  injunction  can  usually  have  no 
effect  except  in  K>er8ona,  an  injunction  against 
a  nonresident  is  improvident. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  II  20,  21 ;   Dec.  Dig.  i  22*) 

3.  Attachment  (|  62*>— P^op^^tt  Subject— 
Pbocess— Sbbvice  bt  Publication. 

A  note  is  property  witliin  Revisal  1906, 
I  777,  providing  for  service  of  process  upon  a 
nonresident  by  attachment  of  his  property  with- 
in the  state  and  publication  of  notice. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  I  166 ;   Dec.  Dig.  |  62.*1 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Whedbee,  Judge. 

Action  by  B.  C.  Armstrong  against  J.  M. 
Kinsell  and  another.  From  an  order  dis- 
missing the  action  and  dissolving  an  in- 
junction, plaintiff  appeals.    AfSrmed. 

Ernest  M.  Green,  of  New  Bern,  for  appel- 
lant Charles  R.  Thomas,  of  New  Bern,  for 
appellees. 

CLARK,  C.  J.  The  plaintiff  executed  to 
defendant  Kinsell  two  notes  for  $400  each, 
payable  at  the  National  Bank  of  Ne.w  Bern 
respectively,  on  January  3,  1914,  and  Sep- 
tember 3,  1914,  for  the  balance  due  on  pur- 
chase of  a  '*merry-go-round"  on  which  be 
had  made  a  cash  payment  These  notes 
were  deposited  with  the  defendant  bank  for 
collection.  On  arrival  of  the  machine,  being 
dissatisfied  with  its  condition,  the  plaintiff 
brought  this  action,  alleging  false  representa- 
tion and  breach  of  warranty,  and  asking 
damages  to  the  extent  of  the  balance  of  the 
purchase  money  and  an  injunction  against 
the  defendant  Kinsell  from  negotiating  or 
transferring  said  notes  and  against  the  bank 
to  prevent  its  parting  with  the  custody  there- 
of until  the  further  orders  of  the  court  The 
defendant  Kinsell  entered  special  appear- 
ance and  asked  to  dismiss  the  action  and  to 
vacate  and  dissolve  the  restraining  order 
upon  the  ground  that  there  had  been  no  per- 
sonal service  of  the  summons  upon  him  and 
no  appearance,  or  acceptance  of  service,  and 
asking  that  the  injunction  be  dissolved  and 
that  the  action  be  dismissed. 

[1]  Under  the  system  of  procedure  prior  to 
the  adoption  of  the  Code,  injunctions  were 
special  or  common.  The  former  was  where 
the  injunction  itself  was  the  relief  sought, 
while  a  common  injunction  was  an  ancillary 
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proceeding;  but  under  the  Code  all  Injunc- 
tions are  simply  ancillary  proceedings  and 
cannot  issue  except  when  there  is  an  action 
pending  in  court,  in  which  jurisdiction  has 
been  obtained  in  one  of  the  modes  recognized 
by  the  statute.  These  are  fully  discussed 
and  distinguished  in  Bernhardt  v.  Brown, 
118  N.  C.  701,  24  S.  B.  527.  715,  36  L.  R.  A. 
402.  They  are:  (1)  Personal  service,  or  in 
lieu  thereof  acceptance  of  seryice  or  a  waiver 
by  appearance.  (2)  Proceedings  in  rem,  in 
which  the  court  already  has  jurisdiction  of 
the  res  as  to  enforce  some  lien  or  a  parti- 
tion of  property  in  its  control  and  the  lilse. 
In  these  cases  publication  of  the  summons 
or  notice  may  be  made,  but  the  judgment  has 
no  personal  force,  not  even  for  the  costs, 
being  limited  to  acting  upon  the  property. 
(3)  Proceedings  quasi  in  rem  in  which  cases 
the  court  acquires  jurisdiction  by  attaching 
property  of  a  nonresident  or  of  an  abscond- 
ing debtor  (Winfree  v.  Bagley,  102  N.  0. 
515,  9  S.  B.  198),  and  in  similar  cases,  and 
the  judgment  has  no  effect  beyond  the  en- 
forcement of  the  judgment  out  of  the  prop- 
erty seized  by  the  attachment  In  such  cas- 
es, publication  of  the  summons  or  notice  may 
be  made  based  upon  the  jurisdiction  of  the 
property  attached.  Revisal  1905,  {§  442  and 
442  (3) ;  Grocery  Co.  v.  Bag  Co.,  142  N.  (X 
174,  55  S.  E.  90. 

Proceedings  in  divorce  are  sul  generis,  as 
the  judgment  therein  merely  declares  a  per- 
sonal status  and  publication  of  the  summons 
is  allowed,  without  the  acquisition  of  juris- 
diction by  attachment  of  property,  where  the 
defendant  is  a  nonresident;  the  court  hav- 
ing jurisdiction  of  the  person  of  the  plain- 
tiff. 

The  distinction  between  the  iibove  pro- 
ceedings or  methods  of  bringing  parties  into 
court  is  fully  pointed  out  in  Bernhardt  v. 
Brown,  supra,  118  N.  C.  706,  24  S.  E.  527, 
715,  36  Ia  R.  a.  402,  with  the  citation  of  au- 
thorities ;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
U  Ed.  565;  Winfree  v.  Bagley,  102  N.  O. 
515,  9  S.  Ew  198;  Long  v.  Insurance  Co.,  114 
N.  O.  465,  19  S.  B.  347;  Heidritter  v.  Oil 
Co.^  112  U.  S.  294,  5  Sup.  Ct.  135,  28  L.  Ed. 
729.  Bernhardt  v.  Brown  has  been  repeated- 
ly cited,  see  Anno.  Ed. 

In  this  case  there  was  no  personal  service 
on  the  defendant  Kinsell,  nor  acceptance  of 
service,  nor  waiver  thereof  by  an  appear- 
ance. He  entered  a  special  appearance  and 
asl^ed  to  dissolve  the  injunction  and  dismiss 
the  proceeding.  This  is  not  a  proceeding  in 
rem  to  enforce  any  lien  upon  the  property  or 
to  make  partition  thereof.  Nor  has  juris- 
diction been  acquired  as  in  a  proceeding 
quasi  in  rem  because  there  has  been  no  at- 
tachment issued  and  levied.  An  injunction 
granted  before  the  issuing  of  the  summons  is 
irregular  and  will  be  vacated  on  motion. 
McArthur  v.  McEachin,  64  N.  C.  72;  Hirsh 
V.  Whitehead,  65  N.  C.  516.  Publication  may 
oe  made  in  lien  of  summons  when  jurisdictioD 


has  been  acquired  by  an  attachment,  but  here 
no  summons  has  been  served  on  Kinsell  and 
juHsdiction  has  not  been  acquired  either  by 
attachment  or  by  the  court  being'in  control  of 
the  res. 

[2]  The  injunction  therefore  was  properly 
dismissed  as  to  Kinsell  and  also  as  to  the 
bank,  because  as  to  the  latter  no  cause  of 
action  was  stated  in  the  absence  of  the  de- 
fendant KinselL  We  see  no  advantage  to 
the  plaintiff  in  an  injunction  against  the 
bank,  nor  even  as  against  Kinsell,  which  can- 
not be  had  by  the  attachment  when  procured. 
Moreover,  an  injunction  as  to  a  nonresident 
is  improvident,  for  it  can  have  no  effect, 
usually  at  least,  except  in  persona.  Warllck 
V.  Reynolds,  151  N.  C.  606,  66  S.  E.  657. 

[3]  Jurisdiction  can  be  acquired  as  to  E^ln- 
sell  by  the  service  of  an  attachment  upon, 
the  notes  (Rev.  777),  and  the  publication  of 
a  notice  based  on  the  Jurisdiction  thus  ac- 
quired. Best  y.  Mortgage  Co.,  128  N.  O.  351, 
38  S.  E.  923;  Grocery  Co.  v.  Bag  Co.,  142 
N.  C.  180,  55  S.  B.  90.  In  Winfree  v.  Bag- 
ley,  102  N.  C.  515,  9  S.  E.  198,  it  held  in  a 
well-considered  opinion  by  Shepherd,  J.,  that 
"a  chose  in  action  is  property,  and  embraced 
in  the  terms'*  of  the  Code,  which  provides 
"for  service  by  publication  *when  the  defend- 
ant is  not  a  resident  of  this  state,  but  has 
property  therein.'"  That  case  has  been  re- 
peatedly cited  since.    See  Anno.  Ed. 

In  this  case  there  was  no  publication  of 
notice  nor  acquirement  of  jurisdiction  by  at- 
tachment of  the  notes.  The  plaintiff  did  not 
ask  to  amend  his  proceeding  by  making  the 
attachment  and  publication,  and  the  judg- 
ment below  dismissing  the  action  is  affirmed. 

C164  N.  C.  315) 
CITY  OF  ASHEVILLB  v.  NETTLES. 

(Supreme  Court  of  North  Carolina.     Dec.   10, 

1913.) 

1.  Licenses  (§  6*)  —  Power  to  License  ~ 
Municipal  (Jorfobations. 

The  City  of  Asheville  had  power  under  the 
express  provision  of  its  Charter  (Priv.  Laws 
3901,  c.  100)  ft  32,  to  levy  a  license  tax  to  pro- 
vide for  the  necessary  expense  of  the  inspec- 
tion and  examination  of  dairies  and  the  milk 
therefrom  sold  in  such  city,  especially  in  view  of 
Revisal,  |  2924,  authorizing  every  city  to  lay 
a  license  tax  on  all  trades,  professions,  and  fran- 
chises carried  on  and  enjoyed  within  sucb  city. 
[Ed.  Note— -For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  5,  6,  19 ;   Dec  Dig.  S  6.*] 

2.  Licenses  (|  1*)— Power  to  Licbnbb— Mu- 
nicipal Corporations. 

Under  Asheville  Charter  (Priv.  Laws  1901, 
c.  100)  §  32,  authorizing  the  "joint  health  board 
of  sucn  city  to  make  rules  and  regulations  gov- 
erning the  production  and  marketing  of  milk 
sold  within  the  city  and  for  the  visitation,  ex- 
amination, inspection,  etc.,  of  all  premises,  sta- 
bles, etc.,  used  in  connection  with  the  production 
and  marketing  of  milk,  and  to  license  the  sale 
of  milk  and  other  dairy  products  within  the  city 
and  levy  and  collect  special  taxes  upon  persons 
offering  milk  for  sale  for  the  purpose  of  de- 
fraying the  expense  of  the  examinations  and  in* 
spections  therein  authorized,  a  license  tax  of 
$1  1^  cow,  imposed  by  ordinance  pursuant    to 
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inch  section,  was  not  a  tax  on  property  but  a 
license  tax  to  provide  funds  for  the  expense  of 
supervising  such  bushiess. 

[Ed.    Note.— For    other   cases,    see   Licenses, 
Gent  Dig.  {  1;   Dec.  Dig.  S  !.♦] 

8.  Licenses  (|  7*)— License  Taxes— Amount. 
Under  Asheville  Charter  (Priv.  Laws  1901, 
a  100)  §  32.  authorizing  the  joint  health  board 
to  provide  for  the  examination  and  inspection 
of  premises,  stables,  etc.,  used  in  connection 
with  the  production  and  marketing  of  milk  sold 
within  the  city,  to  license  the  sale  of  milk,  and 
to  levy  and  collect  special  taxes  of  reasonable 
amount  upon  persons  offering  milk  for  sale  in 
the  city  for  the  'purpose  of  defraying  the  expense 
of  such  examinations  and  insi)ections,  a  license 
tax  of  $1  a  cow  was  not  excessive  where  the  ag- 
gregate of  the  taxes  did  not  equal  the  cost  of 
supervising  the  business  of  producing  and  seUing 
milk. 

[Ed.    Note.— For   other   cases,    see   Licenses, 
Cent.  Dig.  {{  7-15,  19 ;   Dec  Dig.  {  7.*] 

4.  Evidence  f§  48*)— Judicial  Notice. 

Under  Asheville  Charter  (Priv.  Laws  1901, 
e.  100)  I  32,  authorizing  the  joint  health  boara 
of  that  dty  to  provide  for  the  visitation,  exami- 
nation, and  inspection  of  premises,  stables,  etc., 
used  in  connection  with  the  production  and  mar- 
keting of  milk,  to  license  the  sale  of  milk,  and 
to  levy  and  collect  special  taxes  of  reasonable 
amount  upon  persons  offerii^  milk  for  sale  for 
the  purpose  of  defraying  the  expense  of  such  ex- 
aminations and  inspections,  the  Supreme  Court 
oould  not  take  notice  that  the  expenditure  for 
the  supervision  of  the  business  of  producing  and 
marketing  ooilk  by  the  city,  which  employed  a 
chief  inspector  and  an  assistant  inspector  and 
charged  part  of  the  salary  of  a  clerk  in  the 
health  department  to  such  supervision,  was  ex- 
cessive in  that  it  had  too  nuiny  employes. 

[Ed.    Note. — For   other    cases,   see   Evidence, 
Cent  Dig.  S  70;  Dec.  Dig.  S  48.*] 

6.  Licenses      (|      41*)  — License     Taxes  — 
Amount 

Tender  Asheville  Charter  (Priv.  Laws  1901, 
e.  100)  I  32,  authorizing  the  joint  health  board 
to  provide  for  the  examination  and  inspection 
of  premises,  stables,  etc.,  used  in  connection 
with  the  production  and  marketing  of  milk  sold 
within  the  city,  and  to  levy  and  collect  special 
taxes  of  reasonable  amount  upon  persons  offer- 
ing milk  for  sale  in  the  city  for  the  purpose  of 
defraying  the  expense  thereof  if  the  expenditures 
by  the  aty  for  inspection  and  supervision  are 
extravagant,  and  the  city  authorities,  upon  com- 
plaint of  those  upon  whom  a  license  tax  to  meet 
such  expenses  is  imposed,  fail  to  correct  the 
evil,  the  court  in  a  proper  action  will  grant  re- 
lief, but,  in  a  suit  to  recover  a  penalty  imposed 
by  ordinance  for  the  nohpayment  of  the  license 
fee,  such  extravagance  is  not  a  defense. 

[£M.   Note.— For    other   cases,    see   Licenses, 
Cent  Dig.  H  84-87 ;   Dec.  Dig.  §  41.*] 

6.  Licenses  (§  16*)— License  Fees— Liabil- 
ity. 

Under  Asheville  Charter  (Priv.  Laws  1901. 
c  100)  I  82,  authorizing  the  joint  health  board 
to  provide  for  the  examination  and  inspection  of 
premises,  stables,  etc,  used  in  connection  with 
the  production  and  marketing  of  milk  sold  in 
the  city,  and  to  levy  and  collect  special  taxes  up- 
on persons  offering  milk  for  sale  in  the  city  for 
the  purpose  of  defraying  the  expense  thereof, 
and  a  dty  ordinance  pursuant  thereto  requiring 
persons  selling  milk  in  such  city  to  procure  a 
license  to  sell  milk  and  pay  a  license  fee  of  $1 
a  cow,  a  person  who  sold  and  delivered  milk 
only  to  a  creamery  was  subject  to  the  same  in- 
spection and  regulation  and  liable  for  the  license 
fee  as  if  he  had  sold  to  numerous  customers. 

[Ed..  Note. — For    other   cases,    see    Licenses, 
Cent.  Dig.  §§  36^0;    Dec.  Dig.  |  16*] 


7.  Food  ((  1*)- Statutobt  and   Municipal 
Rkoulations. 

Under  Asheville  Charter  (Priv.  Laws  1901. 
c.  100)  §  32,  authorizing  the  joint  health  board 
of  such  city  to  provide  for  the  visitation,  exam- 
ination, and  inspection  of  premises,  stables, 
cows,  etc.,  used  in  connection  with  the  produc- 
tion and  marketing  of  milk  and  other  dairy  prod- 
ucts sold  in  the  dty,  the  dtv  had  power  to  pro- 
vide for  the  inspection  of  dairy  herds  and  the 
milk  therefrom,  sold  within  the  city,  located  out- 
side of  but  near  the  dty  limits. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  §8  1,  2 ;  Dea  Dig.  ^  1.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   Carter,  Judge. 

Action  for  penalty  by  the  City  of  Asheville 
against  H.  L.  Nettles.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Wells  &  Swain,  of  Asheville,  for  appellant 
S.  G.  Bernard,  of  Asheyllle,  for  appellee. 

CLABE,  C.  J.  The  Charter  of  Asheville 
(Pr.  Laws  1901,  c.  100)  f  82,  prescribes  the 
powers  and  duties  of  the  board  of  health  of 
that  dty  and  among  other  things  provides: 
"Said  joint  board  shall  have  authority  and 
power  hereby  is  expressly  given  It,  to  pre- 
scribe and  adopt  rules  and  regulations  gov- 
erning and  controlling  the  production  and 
marketing  of  milk  and  other  dairy  products 
sold  within  said  dty  and  rules  and  regula- 
tions for  the  visitation,  examination,  inspec- 
tion and  condenmation  of  all  premises, 
stables,  cows,  milk  and  other  dairy  products, 
utensils  and  other  property  and  things  used 
in  connection  with  the  production  and  mar- 
keting of  milk  and  other  dairy  products  sold 
within  said  dty  and  to  prescribe  and  fix 
fines  and  x)enalties  for  the  violation  of  any 
of  said  rules'  and  regulations,  and  to  license 
the  sale  of  milk  and  other  dairy  products 
within  said,  dty;  and  to  levy  and  collect 
special  taxes  of  reasonable  amount  upon 
persons  or  corporations  offering  milk  and 
other  dairy  products  for  sale  in  said  dty, 
for  the  purpose  of  defraying  the  expense  of 
the  examinations  and  inspections,  herdn  au- 
thorized." 

Under  authority  of  the  above  provision  in 
its  charter  the  dty  adopted  ordinance  521, 
which  provides  that:  "Every  person,  firm  or 
corporation  before  selling  milk  or  offering  it 
for  sale,  or  before  conveying  milk  in  car- 
riages or  otherwise  for. the  purpose  of  sell- 
ing it,  or  delivering  it  in  said  dty,  shall,  an- 
nually, before  January  lat  procure  a  license 
from  the  joint  board  of  health  of  the  dty  of 
Asheville  to  sell  milk  within  the  limits  there- 
of;  and  a  license  fee  of  $1  per  cow  in  the 
dairy  herd  shall  be  paid  in  advance  to  the 
dty  clerk  and  by  him  turned  over  to  the 
city  treasurer" — ^and  further  adopted  ordi- 
nance 525 :  "Any  firm,  corporation,  dty  offi- 
cial, employ^,  agent  or  other  person  whatso- 
ever violating  any  of  the  provisions  of  any 
section  of  this  chapter  of  this  Code  or  fail- 
ing, neglecting  or  refusing  to  comply  with  its 
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requirement  or  acting  contrary  to  the  dame, 
wherp  no  specific  penalty  Is  hereinbefore  In 
said  section  or  in  this  chapter  prescribed, 
shall  be  subject  to  a  penalty  of  $25  for  each 
and  every  such  offense." 

In  pursuance  of  the  provision  above  cited 
from  the  charter,  the  board  of  health  pre- 
scribed a  very  full  and  careful  system  of 
rules  and  regulations  providing  that  every 
producer  of  milk  should  have  his  dairy  herd 
Inspected  and  the  tuberculin  test  applied  to 
all  his  herd;  that  the  milkmen  should  wear 
certain  kinds  of  clothing,  milk  their  cows  in 
vessels  with  tops  to  prevent  dirt  falling  Into 
the  milk;  the  owners  must  have  concrete 
fioors  In  their  dairies ;  that  the  food  of  the 
dairy  cattle  should  be  inspected;  that  per- 
sons exposed  to  diseases  of  a  communicable 
nature  should  not  be  allowed  around  the 
bam  or  to  handle  the  milk;  that  the  milk 
In  the  wagons  should  be  inspected;  and  In 
short  regulations  In  accordance  with  the  lat- 
est requirements  of  science  to  prevent  the 
dissemination  of  typhoid  fever,  consumption, 
and  other  diseases  which  are  known  to  be 
most  readily  communicated  by  means  of  im- 
pure milk.  This  inspection  and  the  enforce- 
ment of  these  regulations  require  consider- 
able expenditure,  and  to  defray,  in  part  at 
least,  the  expense  thereof  the  ordinance 
above  set  forth  requires  a  license  fee  of  $1 
per  cow  in  each  dairy  herd. 

It  Is  agreed  as  a  fact  In  this  case  that  the 
defendant  during  the  year  1912  was  engaged 
In  the  dairy  business  in  the  county  outside 
of  Asheville  and  was  selling  and  delivering 
milk  In  said  city  to  Brown's  Creamery,  who 
resold  it  at  wholesale  and  retail  in  said 
city,  but  that  the  special  license  tax  of  $1 
per  cow  required  of  this  defendant  was  not 
paid  for  the  year  1912.  It  is  further  agreed 
as  a  fact  that  the  city  of  Asheville  employs 
a  chief  milk  and  dairy  Inspector,  and  an  as- 
sistant dairy  inspector,  and  that  a  part  of 
the  salary  of  a  clerk  to  the  health  depart- 
ment, whose  duty  it  is  to  keep  all  dairy  rec- 
ords of  inspection,  etc.,  is  charged  against 
this  account,  the  total  cost  thereof  amounting 
to  $1,030.23  per  annum,  and  that  for  the 
year  1912  the  total  of  license  fees  at  $1  per 
cow  to  which  owners  of  dairy  herds  were 
liable  under  the  terms  of  said  ordinance 
amounted  to  $862. 

[1]  The  defendant  contends  that  said  tax 
Is  invalid,  and  that  if  It  is  not  it  is  excessive, 
because  it  is  admitted  as  a  fact  in  the  record 
that,  though  he  is  a  competent  dairyman  and 
good  business  man,  he  actually  lost  money  in 
the  dairy  business  for  1912. 

The  city  is  authorized  by  its  charter  to 
prescribe  regulations  in  regard  to  the  sale 
of  milk,  in  order  to  safeguard  the  health  of 
Its  citizens,  and  is  to  be  commended  for  the 
care  which  it  has  shown  in  so  doing.  It  is 
also  authorized  by  its  charter  to  levy  a  li- 
cense tax  to  provide  for  the  necessary  ex- 
penditure in  making  the  inspections  and  en- 


forcing its  regulations.  Besides,  Revisal 
1905,  §  2924,  authorizes  every  city  to  lay  a 
license  tax  "on  all  trades,  professions  and 
franchises  carried  on  and  enjoyed  within  the 
dty  unless  otherwise  provided  by  law." 

[2-4]  The  license  tax  of  $1  per  cow  Is  not 
a  tax  upon  property  but  a  license  tax  to  pro- 
vide funds  for  the  expense  of  supervising  the 
business,  and  in  the  language  of  the  charter 
above  quoted  it  seems  to  be  of  a  reasonable 
amount,  as  the  aggregate  of  the  license  taxes 
does  not  equal  the  cost  The  defendant  con- 
tends that  the  expenditure  by  the  city  is  ex- 
cessive In  that  It  has  too  many  employes ;  1. 
e.,  a  chief  inspector  and  an  assistant,  and 
part  of  the  salary  of  the  derk  Is  also  charg- 
ed up.  But  If  this  is  true  It  Is  not  found  as  a 
fact  In  this  case,  and  it  is  not  a  matter  of 
law  of  which  we  can  take  notice.  It  Is 
agreed  as  a  fact  that,  though  the  defendant 
is  a  good  business  man,  he  lost  money  In 
conducting  the  dairy  business  for  that  year, 
but  it  does  not  follow  as  a  matter  of  law  that 
this  was  due  to  the  requirement  of  $1  per 
cow  as  a  license  fee.  It  could  not  be  so,  see- 
ing that  this  prosecution  is  because  he  has 
not  paid  it 

[6]  While  license  fees  In  this  case  are  for 
the  purpose  of  "defraying  the  expenses  of  the 
examinations  and  inspections  herein  author- 
ized," and  therefore  should  not  exceed  a  rea- 
sonable amount  for  that  purpose,  all  license 
taxes  authorized  by  Revisal,  §  2924,  are  not 
so  restricted.  See  cases  cited  under  that  sec- 
tion In  Pell*s  Revisal.  As  to  the  license  tax 
in  tbis  particular  Instance,  which  is  thus,  re- 
stricted by  section  32,  c.  100,  Laws  1901,  If 
the  costs  of  the  inspections  and  In  supervi- 
sion are  extravagant,  the  parties  Interested 
should  make  complaint  to  the  city  authori- 
ties, and.  If  not  corrected,  they  can,  upon 
proper  proceedings,  have  the  fact  determined 
in  an  action  for  that  purpose,  and  the  court 
will  make  appropriate  orders  to  correct  the 
evil.  If  such  defense  could  be  set  up  for 
the  nonpayment  of  a  license  fee  which  is  re- 
quired to  be  paid  in  advance.  It  might  seri- 
ously Interfere  with  the  execution  of  the 
regulations  of  the  board  of  health.  Such 
extravagance  is  neither  admitted  nor  found 
as  a  fact  In  this  case. 

[6, 7]  The  defendant,  upon  the  facts 
agreed,  was  engaged  In  selling  milk  in  the 
city  of  Asheville  in  contemplation  of  its  char- 
ter and  ordinances.  He  sold  and  delivered 
milk,  it  Is  true,  to  only  one  customer.  Brown's 
Creamery.  But  this  required  the  same  in- 
spection and  regulation  of  the  defendant's 
herd  and  of  his  milk  as  if  he  had  sold  to 
numerous  customers.  We  find  nothing  In  the 
statute  which  restricts  the  inspection  of  such 
dairy  herds  and  milk  to  those  located  with- 
in the  corporate  limits.  Probably  all  the 
herdti  are  like  this  outside  of  but  near  the 
corporate  limits.  Where  milk  is  shipped  in 
from  other  states  or  distant  points,  ex  neces- 
sitate the  inspection  is  restricted  to  the  milk 
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when  pot  on  sale^  bnt  not  so  when  the  dairy 
is  located  In  the  same  county  and  In  the 
suburbs  or  near  to  the  dty  to  which  the  milk 
is  sent  The  object  of  the  law  is  to  give  the 
board  of  health  supervision  of  the  sources 
of  milk  supply,  its  production  and  sale,  so 
far  as  is  practicable,  in  order  to  protect  the 
lives  and  health  of  its  citizens.  We  can  find 
nothing  in  this  record  which  authorizes  us 
to  hold  as  a  matter  of  law  that  a  license  tax 
assessed  at  the  rate  of  $1  per  head  upon  each 
cow  in  a  dairy  herd  is  an  unreasonable  tax. 
The  judgment  that  the  ordinances  and  the 
license  tax  therein  provided  for  are  valid  and 
adjudging  the  defendant  liable  to  the  penal- 
ty prescribed*  for  failure  to  pay  the  tax  is 
affirmed. 

(164  N.  c.  328) 

FISHER  T.  BALLARD  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  10, 

1913.) 

Executors  and  Administbatobs  (|  37*)— Ps- 
aioD  of  LiiaTATioz?— Tims  of  Administba- 

TION. 

While  under  Bevisal  1906,  {  367,  providing 
that.  If  a  person  against  whom  an  action  may 
be  brought  die  before  the  end  of  the  time  lim- 
ited and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  personal  repre- 
sentative within  one  year  after  the  issuing  of 
letters  testamentai^,  the  running  of  the  stat- 
ute was  tolled  during  the  interim  between  the 
death  of  the  personal  representative  and  the 
appointment  of  another,  ^et,  the  section  as  it 
existed  before  1905  having  been  amended  in 
that  year  by  adding  an  exception  providing 
that  such  letters  are  issued  within  10  years  of 
the  death  of  such  person,  a  creditor  whose  claim 
waa  reduced  to  judgment  in  1893  in  an  action 
against  an  administratrix  cannot,  in  1911,  the 
administratrix  having  died  in  1898,  procure  the 
issuance  of  letters  of  administration,  and  have 
the  decedent's  land  sold  to  satisfy  his  judgment 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  267-278; 
Dec  Dig.  {  37.*] 

Appeal  from  Superior  Court,  Madison 
County;    Carter,  Judge. 

Proceedings  by  Z.  V.  Fisher,  as  administra- 
tor of  S.  Ballard,  deceased,  to  sell  land  to 
pay  debts,  contested  by  W.  H.  Ballard  and 
othefs.  From  a  judgment  for  the  sale,  de- 
fendants appeaL    Reversed. 

This  Is  a  proceeding  to  sell  land  for  assets, 
in  which  the  following  judgment  was  ren- 
dered: 

"This  cause  coming  on  for  hearing  before 
his  honor,  Frank  Carter,  judge,  and  a  jury, 
at  the  November  term,  1913,  of  the  superior 
court  of  Madison  county,  the  parties,  by  con- 
sent, agreed  upon  the  following  statement  of 
facts;  the  same  appearing  from  the  allega- 
tions of  the  petition  and  the  admissions  in 
the  answer: 

**(1)  That  Stanhope  Ballard  died  Intestate 
in  the  year  1892,  leaving  surviving  him 
LuctDda  Ballard,  his  widow,  and  the  defend- 
ants, as  next  of  kin  and  heirs  at  law. 

'(2)  That   on   December  5,  1892,   Luclnda 


i*i 


Ballard,  widow  of  Stanhope  Ballard,  deceas- 
ed, was  duly  appointed  and  qualified  as  ad- 
mlnlstratriz  of  the  said  Stanhope  Ballard  and 
entered  upon  the  discharge  of  her  duties. 

*'(3)  That  on  March  18,  1893,  Roberson 
Bro&  obtained  judgment  before  J.  M.  Oliver, 
a  justice  of  the  peace  of  Madison  county, 
against  Luclnda  Ballard,  administratrix  of 
Stanhope  BaUard,  for  the  sum  of  $11338, 
and  the  same  was  duly  docketed  in  the  office 
of  the  clerk  of  the  superior  court  of  Madison 
county  on  April  10,  1893. 

"(4)  That  Luclnda  Ballard,  administratrix 
of  Stanhope  Ballard,  deceased,  died  intestate 
in  the  year  1898  without  ever  having  made 
her  final  settlement 

"(5)  That  at  the  time  of  his  death  the 
said  Stanhope  Ballard  was  seised  in  fee 
simple  of  certain  lands  in  the  county  of 
Madison,  set  out  and  described  in  the  petition 
in  this  cause. 

"(6)  That  on  July  3,  1911,  the  plaintiff,  Z. 
V.  Fisher,  was  duly  appointed  administrator 
de  bonis  non  of  the  estate  of  the  said  Stan- 
hope Ballard,  deceased,  and  at  once  qualified 
and  entered  upon,  the  discharge  of  his  du- 
ties. 

"(7)  That  on  the  11th  day  of  July,  1911, 
the  plaintiff  instituted  a  special  proceeding 
before  the  clerk  of  the  superior  court  of 
Madison  county  to  sell  the  real  estate  describ- 
ed in  the  petitton  and  the  amendment  there- 
to, for  the  purpose  of  making  assets  to  pay 
off  the  judgment  of  Roberson  Bros,  rendered 
on  March  18,  1893;  it  being  ag^reed  that 
there  are  no  personal  assets  belonging  to  said 
estate. 

"(8)  That  said  judgment  has  never  been 
paid,  and  Is  a  valid  claim  against  the  estate 
of  the  said  Stanhope  Ballard,  deceased,  un- 
less the  same  is  barred  by  the  statute  of 
limitations,  the  defendants  having  pleaded  the 
three,  six,  seven,  and  ten  years  statutes  of 
limitations,  no  proceedings  having  been  taken 
on  said  judgment  except  as  hereinbefore  re- 
cited. 

"Upon  the  foregoing  findings  of  fact,  the 
court  is  of  the  opinion  that  the  defendants' 
pleas  of  the  statute  of  limitations  cannot 
be  sustained,  and  is  further  of  the  opinion 
that  said  judgment  in  favor  of  Roberson* 
Bros,  is  a  valid  claim  against  the  estate  of 
the  said  Stanhope  Ballard,  deceased. 

"It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  all  interest  of  the  said  Stanhope 
Ballard,  of  which  he  died  seised,  in  the  lands 
set  out  and  described  in  the  petition  in  this 
cause,  and  in  the  amendment  thereto,  be  sold 
in  order  to  pay  said  debt  due  Roberson  Bros., 
except  so  much  of  said  lands  as  may  have 
been  vested  in  the  hands  of  Innocent  pur- 
chasers prior  to  the  Institution  of  this  pro- 
ceeding. 

"It  Is  further  ordered  and  decreed  that  Z. 
V.  Fisher  be  and  he  is  hereby  appointed 
commissioner  to  sell  the  aforesaid  interest  of 
the  said  Stanhope  Ballard  in  said  lands  at 
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the  conrtliouse  door  of  Madison  county,  to 
the  highest  bidder  at  public  auction  for  cash, 
after  first  giving  30  days*  notice  at  the  court- 
house door  and  in  some  newspaper  published 
in  Madison  county,  and  report  his  proceed- 
ings in  the  premises  to  this  court" 

Martin,  Rollins  &  Wright,  of  Ashevllle,  for 
appellants.  C.  B.  Mashburn  and  P.  A.  Mc- 
Elroy,  both  of  Marshall,  for  appellee. 

ALrLEN,  X  [1]  On  March  18,  1893,  Rober- 
son  Bros,  obtained  a  Judgment  against  Lu- 
dnda  Ballard,  administratrix  of  Stanhope 
Ballard,  for  $113.38.  About  five  years  there- 
after, in  1898,  the  administratrix  died.  There 
was  no  further  administration  upon  the  es- 
tate until  July  3,  1911,  eighteen  years  after 
the  rendition  of  the  Judgment,  and  eleven 
years  after  the  death  of  the  first  administra- 
tor. This  proceeding  was  commenced  on  Ju- 
ly 11,  1911. 

Is  the  right  of  action  barred  by  the  stat^ 
ute  of  limitations?  Clearly  so,  unless  the 
time  elapsing  between  the  death  of  the  first 
administrator  in  1898  and  the  appointment 
of  the  second  in  1911  is  eliminated,  and  the 
authorities  are  to  the  effect  that  prior  to 
1905  the  time  between  the  two  administra- 
tions must  be  excluded  from  the  computation 
under  that  part  of  section  367  of  Revisal, 
which  reads  as  follows:  "If  a  person  against 
whom  an  action  may  be  brought  die  before 
the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  ac- 
tion survive,  an  action  may  be  commenced 
against  his  personal  representative  after  the 
expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary  or 
of  administration."  Smith  v.  Brown,  99  N. 
C.  386,  6  S.  B.  667 ;  Brawley  v.  Brawley,  109 
N.  C.  524,  14  S.  B.  73, 

The  letter  of  this  statute  does  not  cover  the 
case  of  an  administration  interrupted  by  the 
death  of  the  first  administrator;  but,  as  was 
said  in  Smith  v.  Brown,  supra:  ''This  clause 
uses  language  appropriate  to  actions  against 
a  debtor  personally  and  not  barred  by  the 
statute  at  the  time  of  his  death,  and  not 
verbally  to  a  case  where  one  representative 
dies,  or  is  removed,  and  another  succeeds  to 
his  place  and  carries  on  the  work  of  admin- 
istration left  unfinished,  yet  the  analogy  is 
so  complete,  and  the  spirit  if  not  the  letter 
of  the  act,  reasonably  interpreted,  so  closely 
applicable  to  the  present  facts,  that  we  feel 
constrained  to  bring  them  under  its  provi- 
sions, 80  as  to  embrace  them."  It  would 
seem  therefore  that,  prior  to  1905,  the  stat- 
ute was  applicable  to  administration  inter- 
•rupted  by  the  death  of  the  first  administra- 


tor, and  that  the  time  between  the  two  ad- 
ministrations would  not  be  counted,  but  an 
important  change  in  the  statute  was  made 
by  the  General  Assembly  of  1905  by  adding 
thereto,  "provided  such  letters  are  issued 
within  ten  years  of  the  death  of  such  per- 


son." 

The  effect  of  this  proviso  was  considered  in 
Matthews  v.  Peterson,  150  N.  C.  132,  63  S. 
E.  722,  and  it  was  there  held  that  a  delay 
of  ten  years,  in  taking  out  letters  of  admin- 
istration,   was    a    bar   to   a   proceeding   to 
sell  land  for  assets  with  which  to  pay  judg- 
ments.    The  facts   in    the   Matthews   Case 
were;   The  plaintiff's  intestate,  Haywood  J. 
Peterson,   died  July  12,   1895.     The   plain- 
tiff took  out  letters  of  administration   Sep- 
tember 25,  1905.    The  proceeding  was  begun 
March  23,  1906,  to  make  assets  to  pay  five 
Judgments  taken  before  a  justice  of  the  peace 
November  13,  1888,  and  docketed  in  the  su- 
perior court  the  same  day.    These  judgments 
were  presented  to  the  administrator  a  few 
weeks  after  his  qualification,  and  were  ad- 
mitted by  him  to  be  valid  claims  against  the 
estate.    No  personal  property  of  the  estate 
came  into  the  hands  of  the  administrator, 
and  the  court  said  on  these  facts:   "Revisal, 
§  367,  which  suspends  the  running  of  the 
statute  upon  the  death  of  a  debtor  till  one 
year  after  the  issuing  of  letters  to  his  per- 
sonal representative  (Winslow  v.  Benton,  130 
N.  G.  58,  40  S.  B.  840),  contains  this  clause, 
inserted  by  the  Revisal  commissioners,  'pro- 
vided  such    letters   are    issued   within    ten 
years  after  the  death  of  such  person.'    The 
Revisal  was  enacted  March  6,  1905,  but  to  go 
into  effect  August  1, 1905,    The  plaintiff  took 
out  his  letters  thereafter  on  September  23, 
1905,  which  was  more  than  ten  years  after 
the  death  of  the  judgment  debtor,  the  plain- 
tiff's intestate.     ♦     ♦     ♦     The  claim  is  not 
meritorious.    More  than  17  years  had  elapsed 
after  judgments  taken,  with  no  effort  to  en- 
force  collection,   and   more   than   10  years 
after  they  had  ceased  to  be  causa  litis.    Dan- 
iels V.  Laughlin,  87  N.  C.  433.     As  to  such 
stale  claims,  evidence  of  payment  may  well 
have  been  lost.    Revisal,  |  867,  was  a  wise 
provision.    The  plaintiff,  nevertheless,  waited 
more  than  a  year  after  its  enactment  and 
nearly  eight  months  after  the  future  day  set 
for  its  going  into   effect    before  beginning 
this  proceeding.    Not  having  moved  'in  a  rea- 
sonable time'  after  the  passage  of  the  act«  he 
is  Justly  barred." 

We  are  therefore  of  opinion  that  the  facts 
presented  come  within  the  statute,  and  that 
under  the  construction  placed  upon  the 
amendment  of  1905  the  action  is  barred. 

Reversed. 
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WHEELER  T.  COLE  et  aL 

(Supreme  Gonrt  of  North  Carolina;    Dec.  10, 

1913.) 

1.  APPEAL  AND  EbROB  (|  1127*)— AFFIEMANCB 

—Motion. 

As  the  Supreme  Court  must  examine  the 
record,  even  if  no  errors  are  assigned,  a  party 
desiring  to  take  advantage  of  the  insiifBciency 
of  an  appellant's  assign  meats  should  move  for 
an  affirmance,  although  a  motion  in  the  alterna- 
tiTe  for  an  affirmance  or  dismissal  is  sufficient 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4432-4440;  Dec.  Dig.  S 
1127.'*] 

2.  Afpxal  and  Ebrob  (§  699*)— Review   — 

Recobd— Sufficiency. 

Alleged  errors  in  the  charge  or  the  rejer 
tion  of  issues  tendered  will   not  be  reviewer! 
where  the  matters  complained  of  are  not  in  thi< 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2928-2930;  Dw.  Dig.  S 
809.*3 

i  Appcai.  and  Ebbob  (§  274*)— Pbesentation 
or  Gbottnds  op  Review  in  Ooubt  Below— 
Sufficiency. 

An  exception  taken  to  several  distinct  mat- 
ters, tome  of  which  are  clearly  correct  ia  insuffi- 
cient to  present  any  error  for  review. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  1591,  1592,  1605,  1606, 
1607,  1624 ;  Dec  Dig.  §  274.*] 

4.  TbIAL  (f  244*)— INSTBUOTIONS— Chabqe. 

Where  the  court  was  evidently  stating  the 
oontentiona  of  the  parties  as  to  the  force  of  the 
evidence  taken  as  a  whole,  his  reference  to  the 
testimony  of  one  witness  is  not  improper  as 
tending  to  restrict  the  consideration  of  the  jury 
to  it  alone. 

[Ed.  Note.— For  other  cases,  see /Trial,  Cent. 
Dig.  tt  577-581 ;   Dec.  Dig.  §  244.*] 

6.  Bills  and  Notes  (§  489*)— Pboop— Vabi- 

ancb. 

In  an  action  on  notjcs  which,  it  was  claimed, 
defendant  had  agreed  to  pay,  the  particular  form 
of  the  agreement  is  not  essential,  and  proof  of 
a  sligl^tly  different  agreement  from  that  alleged 
does  not  constitute  a  variance. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1587-1642;  Dec  Dig.  i 
489.*] 

6.  Tbial  (I  295*)— Instbuctions. 

Where  the  charge  as  a  whole  was  correct, 
error  in  a  single  expression  is  not  ground  for  re- 
versal, for  it  must  be.  considered  as  a  whole. 

[B^.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  703-717;   Dec  Dig.  %  295.*] 

7.  New  Tbial  (§  108*)— Newly  Dibcoyebed 
bvidencb. 

A  new  trial  should  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which 
would  not  probably  change  the  result 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ii  226,  227 ;   Dec  Dig.  |  108.*] 

8.  Appeal  and  Ebboh  (I  748*)— Affibvancb. 

Where  appellant's  exceptions  do  not  comply 
with  the  court  rules  requiring  errors  to  be  as- 
signed by  stating  in  a  dear  and  intelligible  man- 
ner those  to  which  exceptions  were  taken,  the 
judgment  will  be  affirmed  on  appeal. 

[Eld.' Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3058-3064;  Dec  Dig.  { 
74&.*] 

Appeal  from  Superior  Court,  Buncombe 
County;    Adams,  Judge. 


Action  by  Cura  L.  Wheeler  against  Romu- 
lus R.  Cole  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

J.  H.  Merrimon,  of  Asheville,  for  appel- 
lantis.  Mark  W.  Brown,  of  Asheville,  for  ap- 
pellee. 

PER  CURIAM.  [1]  Plaintiffs,  appellees, 
moved  in  this  court  to  dismiss  the  appeal  or 
to  affirm  the  judgment,  because  the  errors  al- 
leged by  the  appellants  were  not  properly  as- 
signed in  the  case  on  appeal,  and  in  accord- 
ance with  the  well-settled  rule  of  this  court 
The  proper  motion  is  to  affirm,  as  we  are  re- 
quired to  examine  the  record,  even  if  no  er- 
rors are  assigned  in  the  case  on  appeal,  or 
there  is  no  case  on  appeal  at  alL  But  plain- 
tiff has  submitted  his  motion  in  the  alterna- 
tive, which  is  usual,  and  it  is  sufficient  in 
form. 

[2]  Upon  examination  of  the  record,  we 
find  there  are  15  exceptions,  and  9  of  them 
are  taken  to  the  charge  of  the  court,  when  it 
is  not  in  the  record,  and  therefore  not  before 
us  (Todd  V.  Mackie,  160  N.  C.  352,  76  S.  E. 
245),  but  only  the  exceptions  to  it.  The  first 
exception  is  to  the  rejection  of  issues  ten- 
dered, which  are  not  in  the  record,  and  there- 
fore we  cannot  review  this  ruling.  One  of 
the  exceptions,  the  eleventh,  is  to  the  modifi- 
cation of  a  request  for  an  instruction,  and 
two,  the  twelfth  and  thirteenth,  are  to  the 
refusal  of  instructions,  and  the  last  two  are 
merely  formal.  None  of  them,  however,  com- 
plies with  the  rule  of  this  court,  and  we 
must  affirm  the  judgment  for  this  reason,  as 
we  find  no  error  in  the  record.  We  have 
gone  carefully  through  the  record,  examined 
the  exceptions  as  they  appear  in  the  body  of 
the  record,  and  we  find  no  substantial  error. 

[3-6]  One  of  the  principal  grounds  of  com- 
plaint, as  stated  in  the  brief,  but  not  in  the 
assignment  or  the  exception,  is  that  the 
judge  submitted  the  issues  to  the  jury  upon 
testimony  separately  as  to  the  execution  of 
the  notes  by  George  W.  Cole  and  wife  to  the 
plaintiffs,  and  that  Romulus  Cole  accepted 
the  deed  to  himself  upon  an  agreement  to  pay 
them  at  the  death  of  his  father  and  mother, 
when  there  is  no  allegation  or  sufficient  proof 
of  these  matters,  and  in  the  defendants'  brief 
attention  is  directed  to  what  was  said  by 
the  witness  J.  B.  Hyder,  which,  it  is  con- 
tended, is  the  only  testimony  on  the  point, 
and  fails  signally  to  prove  the  said  facts 
so  stated  to  the  jury  or  to  be  any  evi- 
dence of  them.  There  are  several  answers 
to  this  exception,  though  one  is  sufficient 
(1)  The  exception  is  taken  to  several  distinct 
matters,  some  of  which  are  clearly  correct, 
and  it  is  not  pointed  to  the  alleged  infirmity 
in  the  proof  alona  (2)  The  judge,  at  that 
part  of  his  charge,  was  evidently  stating  the 
contentions  of  the  parties  as  to  the  force 
and  effect  of  the  evidence  taken  as  a  whole, 
and  his  reference  to  Hyder's  testimony  was 
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not  Intended  to  restrict  tlie  consideration  of 
the  Jury  to  it  alone,  but  was  merely  one  part 
of  an  entire  recital  of  the  contentions  made 
by  the  respective  parties,  with  a  subsequent 
direction  to  weigh  all  of  the  testimony.  It 
may  be  added  that,  if  the  suggested  allega- 
tion was  not  made  in  the  complaint,  the 
proof  was  hardly  a  substantial  variance  from 
the  one  that  was  there ;  the  question  at  last 
being  whether  Romulus  Cole  had  agreed  to 
pay  the  plaintiffs  the  several  amounts  men- 
tioned, and,  if  he  did,  the  particular  form 
of  the  agreement  was  not  essential.  The 
charge  is  to  be  considered  as  a  whole,  and 
when  thus  viewed,  if  it  appears  that  the  jury 
must  have  understood  it,  error  in  a  single  ex- 
pression of  the  Judge  is  not  sufficient  ground 
for  a  reversal.  Aman  v.  Lumber  Co.,  160  N. 
C.  369,  75  S.  E.  931 ;  Penn  v.  Insurance  Co., 
160  N.  C.  399,  76  S.  E.  262,  42  L.  R.  A.  (N. 
S.)  597.  As  well  as  we  can  infer  what  was 
the  substance  of  the  whole  charge  from  the 
portions  detached  and  excepted  to,  we  think 
that  it  fully  covered  the  legal  merits  of  the 
case,  and  was  delivered  by  the  Judge  with  his 
usual  clearness  and  accuracy.  We  are  com- 
pelled to  affirm  the  Judgment  upon  another 
ground  already  stated,  if  we  follow  the  nu- 
merous precedents  in  this  court  But  we 
have  examined  the  record  with  the  greatest 
care  to  see  if  any  substantial  injustice  has 
been  done,  and  our  opinion  is  that  the  case  is 
free  from  error,  and,  at  least,  from  any  re- 
versible error,  and  that  it  has  been  fairly 
tried  upon  its  real  merits. 

[7]  We  deny  the  motion  for  a  new  trial, 
based  upon  the  allegation  of  newly  discovered 
evidence,  because  we  do  not  think  it  has  been 
brought  within  the  rules  which  govern  in 
such  cases,  and  which  were  restated  in  John- 
son y.  Railroad,  79  S.  E.  690,  at  this  term, 
and,  among  other  reasons  covered  by  these 
rules,  it  does  not  appear  t6  us  probable,  un- 
der the  circumstances  disclosed  in  the  papers, 
that,  if  a  new  trial  were  ordered,  the  result 
would  be  changed. 

[8]  While  we  have  commented  upon  the 
principal  exceptions  to  some  extent,  we  will 
repeat  what  has  been  said  by  us  in  many 
similar  cases.  The  appellant  failed  to  com- 
ply with  the  rule  which  requires  errors  to  be 
assigned  by  stating  in  a  clear  and  intelligi- 
ble manner  those  to  which  exceptions  were 
taken  during  the  course  of  the  trial.  We  are 
not  required,  therefore,  to  consider  the  case 
upon  its  merits,  but  only  to  examine  the  rec- 
ord, which  we  have  done,  and  find  no  error 
therein.  The  appelTee  moved  to  affirm  the 
judgment  under  the  rule  as  construed  by  this 
court  in  Davis  v.  Wall,  142  N.  C.  450,  55  S. 
E.  350;  Marable  v.  Railroad,  142  N.  C.  564, 
55  S.  E.  355 ;  Lee  v.  Baird,  146  N.  C.  361,  59 
S.  E.  876;  Thompson  v.  Railroad,  147  N.  C. 
412,  61  S.  E.  286 ;  Ullery  v.  Guthrie,  148  N. 
C.  417,  62  S.  E.  552 ;  Smith  v.  Manufacturing 
Co.,  151  N.  C.  260,  65  S.  E.  1009;  Pegram  v. 
Hester,  152  N.  C.  765,  68  S.  E.  8 ;   McDowell 


V.  Kent,  153  N.  C.  555,  69  S.  E.  626;  Jones 
V.  RaUroad,  153  N.  C.  419,  69  S.  E.  427; 
Hobbs  V.  Cashwell,  158  N.  C.  597,  74  S.  E. 
23.  As  the  case  is  now  presented  to  us,  we 
must  allow  the  motion  and  affirm  the  judg- 
ment This  rule  has  been  frequently  called 
to  the  attention  of  counsel  throughout  a 
long  period  of  years.  It  has  been  substan- 
tially adopted  by  all  other  courts,  and,  per- 
haps, in  all  of  them  it  is  enforced  more 
rigidly  than  with  us.  It  bears  equally  on  all, 
and  should  be  observed,  as  it  is  intended 
for  the  benefit  of  litigants  and  counsel  as 
well  as  for  the  better  transaction  of  business 
in  this  court  and  the  more  intelligent  disposi- 
tion of  causes.  It  is  easily  complied  with,  if 
our  brethren  of  the  bar  will  endeavor  to  meet 
its  requirements.  There  is  no  hardship  im- 
posed by  it,  unless  we  follow  the  implied  sug- 
gestion that  it  be  not  enforced  in  some  cases; 
whereas,  it  should  be  in  all  equally  and  with 
absolute  impartiality.  If  we  should  f&ll  the 
least  in  this  respect,  it  would,  of  course,  be 
intolerable.  But  it  is  sufficient  to  say  that 
it  is  a  rule  of  this  court  of  many  years 
standing,  and  while  it  continues  as  such  it 
must  be  enforced  alike  as  to  alL 
Affirmed. 


(164  N.  C.  224) 

JEANS  V.  SEABOARD  AIR  LINE  R..GO. 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

Cabbiers  (S  94*)  —  Actions  fob  Rbfusal  to 
Deliver  Oooos—BuRnsN  of  Proof. 

In  an  action  against  a  carrier  for  the  value 
of  a  shipment  which  it  had  failed  to  deliver, 
and  for  a  penalty  under  Rev.  |  2633,  providing 
that  on  payment  or  tender  of  the  amount  due  on 
any  shipment,  common  carriers  shall  deliver  it 
to  the  consignee,  and  that  any  failure  or  refusal 
to  comply  with  such  provision  shall  subject  the 
carrier  to  a  penalty  of  $50,  where  the  evidence 
showed  that  goods  were  shipped  prepaid,  that 
they  were  in  the  carrier's  possession  at  its  of- 
fice at  destination^  marked  in  the  consignee's 
name,  and  that  delivery  was  refused  on  demand, 
the  burden  was  on  the  carrier  to  show  that  it 
demanded  the  bill  of  lading,  and  that  its  refusal 
to  deliver  was  due  to  the  consignee's  failure  to 
produce  the  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  367-395,  456 ;  Dec.  Dig.  §  94.*] 

Brown  and  Walker,  J  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Anson  Coan* 
ty;   Bragaw,  Judge. 

Action  by  W.  N.  Jeans  against  the  Sea- 
board Air  Line  Railroad  Company.  Jadg- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  F.  Brock,  of  Wadesboro,  and  Murray 
Allen,  of  Raleigh,  for  appellant  Guliedge  & 
Boggan,  of  Wadesboro,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  begun  be- 
fore a  Justice  of  the  peace  to  recover  for  the 
loss  of  a  shipment  of  goods  (molasses)  of  the 
value  of  $18.75,  and  the  penalty  of  $50  un- 
der Revisal  1905,  |  2633,  for  failure  and  re- 
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fasal  of  the  defendant  to  deliver  said  goods 
upon  demand  of  plaintiff  while  they  were 
lying  In  their  station  after  arrival  at  Wa- 
deflboro,  N.  C,  and  also  for  the  penalty  of 
$50,  under  Revlsal  1905,  (  2634,  for  the  fail- 
ure of  the  defendant  to  settle  and  pay  for 
tbe  loss  of  said  goods  the  valne  of  $18.75 
within  four  months  from  the  time  the  claim 
was  filed  with  the  defendant.  By  agreeiAent 
the  issne  as  to  the  value  of  the  goods  was 
answered  $18.75.  The  plalntlfTs  evidence  Is 
that  In  March,  1912,  he  -went  to  the  Seaboard 
.  station,  saw  his  goods  lying  In  the  station, 
and  requested  delivery;  that  the  agent  did 
not  demand  a  bill  of  lading  of  him,  but  said 
he  could  not  deliver  because  his  waybill  had 
not  been  received;  that  In  fact  he  did  not 
get  a  bill  of  lading  till  It  was  mailed  to  him 
from  Charlotte  December  30,  1912.  He  of- 
fered to  pay  freight,  but  the  defendant  ad- 
mits that  the  molasses  came  freight  prepaid. 
It  was  also  in  evidence  that  the  plaintiff  fil- 
ed his  bill  for  the  loss  of  the  goods  $18.75  on 
October  15,  1912,  and  this  bill  had  not  been 
paid  yet.  The  goods  were  not  delivered  to 
plaintlflT,  but  were  sold  by  the  defendant 

The  sole  controversy  seems  to  arise  upon 
the  evidence  of  th^  defendant's  agent,  who 
in  contradiction  to  the  plaintiff  testified  that 
he  demanded  the  bill  of  lading  of  the  plain- 
tiff. He  testified  that  the  molasses  came  on 
a  "stray  shipment,*'  and  that  he  himself  had 
received  no  waybill,  and  that  they  had  no 
evidence  whence  the  shipment  came,  as  the 
bill  was  sent  out  from  Charlotte.  It  was 
afterwards  ascertained  that  the  goods  In  fact 
were  shipped  from  New  Orleans,  and  were 
received  by  the  defendant  at  Charlotte  and 
transported  over  Its  line  to  Wadesboro. 

The  defendant  excepted  because  the  court 
charged  the  jury:  "If  you  find  that  these 
goods  were  In  the  possession  of  the  defend- 
ant, and  were  the  same  goods  that  the  plain- 
tiff purchased — ^that  is,  If  you  answer  the 
second  issue  'Yes' — then  the  burden  is  on  the 
defendant  on  this  third  issue  to  satisfy  you 
that  it  demanded  of  Mr.  Jeans  that  he  pro- 
duce the  bill  of  lading,  and  that  it  was  be- 
cause of  his  failure  to  produce  the  bill 
of  lading  that  they  failed  and  refused  to  de- 
liver the  shipment  of  goods.'*  The  jury  by 
their  answer  found  that  the  defendant  did 
not  demand  the  bill  of  lading  and  that  its 
Qonproduction  was  not  the  cause  of  its  faU- 
nre  and  refusal  to  deliver  the  molasses.  The 
plaintiir  testified  that  the  reason  given  by 
the  agent  was  that  the  defendant  itself  had 
not  received  its  waybill.  It  is  not  clear  that 
any  bill  of  lading  was  issued,  for  the  defend- 
ant testified  that  he  received  none  tlU  one 
was  sent  him  from  Charlotte  December  30th 
following.  There  being  no  "waybill"  the 
goods  were  rebilled  from  Charlotte  to  Wades- 
boro. As  the  goods  were  lying  in  the  station 
at  Wadesboro,  and  it  is  not  contradicted  that 
they  were  the  property  of  the  plaintiff,  and 
the  defendant's  testimony  is  that  the  freight 


was  prepaid,  the  burden,  as  the  judge  cor- 
rectly charged,  was  upon  the  defendant  to 
show  good  cause  for  a  refusal  to  deliver. 
Whether  the  failure  to  produce  the  biU  of 
lading  on  demand  was  such  good  cause  or 
not  does  not  arise,  as  the  jury  found  that  it 
was  not  demanded,  and  was  not  the  reason 
for  the  failure  to  deliver.  A  shipment  with- 
out bill  of  lading  and  by  parol  is  valid  at 
common  law. 

In  Dunle  v.  Railroad,  161  N.  C.  522,  77  S. 
E.  757,  Brown,  J.,  says:  "The  burden  of 
proof  of  delivery  of  the  goods,  the  receipt 
thereof  being  admitted.  Is  cast  by  law  on  the 
defendant  And  upon  failure  to  satisfy  the 
jury  by  the  preponderance  of  evidence  that 
the  case  of  goods  was  delivered,  the  defend- 
ant is  liable  for  its  value."  It  follows,  there- 
fore, that  the  goods  being  in  the  possession 
of  the  defendant,  and  it  being  admitted  that 
the  plaintiff  made  demand  for  delivery,  and 
they  were  not  delivered,  the  burden  must  be 
on  the  defendant  to  show  cause  for  its  re- 
fusal. 

There  is  no  presumption  that  the  bill  of 
lading  had  been  assigned  by  the  plaintiff. 
The  goods  directed  to  him  were  lying  on  the 
fioor  of  the  warehouse,  marked  In  his  name. 
It  is  admitted  that  the  freight  was  prepaid. 
When,  therefore,  he  demanded  possession  of 
the  goods,  nothing  else  appearing,  he  was 
entitled  to  them.  If  there  Is  any  reason 
why  they  should  not  have  been  delivered, 
the  burden  was  upon  the  defendant  as  ware- 
houseman to  show  it  The  defendant  had  a 
right  to  require  a  bill  of  lading,  and  if  it  did, 
and  the  plaintiff  had  refused  to  deliver  the 
goods,  this  would  have  been  an  excuse,  un- 
less the  plaintiff  had  shown,  as  he  could, 
that  he  had  not  received  any  bill  of  lading, 
and  therefore  had  not  assigned  it.  There  is 
no  presumption  that  the  plaintiff  had  assign- 
ed the  bill  of  lading  and  was  endeavoring 
to  get  possession  of  the  goods  by  false  pre- 
tenses, a  penitentiary  offense.  While  the  de- 
fendant had  a  right  to  demand  the  bill  of 
lading,  or  proof  of  its  nonreceipt,  the  burden 
was  upon  the  defendant,  as  the  judge  prop- 
erly charged,  to  show  that  fact  in  excuse  of 
his  failure  to  deliver  goods  addressed  to  the 
plaintiff,  on  which  all  charges  had  been  pre- 
paid. Any  other  ruling  would  reverse  the 
rule  that,  the  plaintiff  having  made  out  a 
prima  fade  case  by  demanding  goods  ad- 
dressed to  him,  matters  in  excuse  must  be 
shown  by  the  bailee.  It  would  be  very  In- 
convenient in  practice  if  farmers  and  other 
consignees  in  the  country,  sending  their  wag- 
ons, often  many  miles,  to  the  railroad  station 
for  fertilizers  and  meat  or  other  articles, 
should  have  the  wagons  sent  back  without 
any  excuse,  when  if  the  blU  of  lading  had 
been  demanded,  it  would  be  produced.  A 
bailee  who  refuses  to  deliver  goods  belonging 
to  the  bailor,  prima  facie  by  virtue  of  its 
receipt  addressed  to  him,  must  show  matters 
in  excuse.    - 
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It  Is  not  suggested  In  defendant's  brief 
here,  nor  by  any  exception  taken  on  the  trial 
below  nor  in  this  court,  that  the  failure  to 
deliver,  after  the  receipt  of  the  goods  in  the 
warehouse  at  Wadesboro,  raises  a  federal 
question.  Such  question  cannot  be  raised  in 
any  other  way.  But  as  the  point  is  suggest- 
ed, it  is  only  necessary  to  say  that  it  has 
been  often  passed  on  in  this  court. 

In  Harrin  v.  Railroad.  144  N.  C.  537,  57  S. 

B.  383,  Walker,  J.,  says;  "A  railroad  com- 
pany owes  it  as  a  common-law  duty  to  de- 
liver freight  upon  the  payment  of  charges 
by  the  consignee  (here  they  were  prepaid) ; 
and,  in  the  absence  of  a  conflicting  regula- 
tion by  Congress,  Revisal  1905,  |  2633,  im- 
posing a  penalty  upon  default  of  the  railroad 
company  therein  Is  constitutional  and  valid, 
and  is  an  aid  to,  rather  than  a  burden  upon. 
Interstate  commerce"  (citing  United  States 
decisions). 

In  Morris  v.  Express  CJo.,  146  N.  O.  167,. 
59  S.  E.  667,  16  L.  R.  A.  (N.  S.)  983,  Hoke,  J., 
held  that  the  failure  to  deliver  freight  after 
its  arrival  at  the  destination  In  this  state, 
and  after  being  placed  in  defendant*s  ware- 
house, is  not  interstate  commerce  (citing  Rail- 
road V.  Solan,  169  U.  S.  137,  18  Sup.  Ct  289, 
42  L.  Ed.  688,  and  many  other  United  States 
decisions). 

In  Hockfleld  v.  RaUroad,  150  N.  C.  422, 
64  S.  E.  181,  134  Am.  St  Rep.  945,  it  Is  held 
by  a  unanimous  court:  "The  penalty  impos- 
ed by  Revisal  1905,  |  2633,  has  nothing  to  do 
with  Interstate  transportation,  but  deals  on- 
ly with  the  neglect  of  duty  of  the  defendant 
after  the  transportation  was  fully  completed 
and  the  goods  lay  in  its  warehouse — not  in 
the  cars  at  Durham.  The  plaintiff  demand- 
ed Ms  goods  again  and  again  (as  in  this 
case),  but  the  defendant  would  not  make  out 
its  freight  charges  nor  deliver  the  goods. 
The  penalty  laid  by  the  Revisal  1905,  i  2633, 
has  been  held  not  a  burden  on  interstate 
commerce  (HarriU  v.  Railroad,  144  N.  C. 
532. [57  S.  E.  383]),  and  Indeed,  the  faUure 
to  deliver  freight  is  not  interstate  commerce 
(Morris  v.  Express  Co.,  146  N.  C.  171  [59  S. 
E.  667,  16  L.  R.  A.  (N.  S.)  983])." 

There  is  no  exception  as  to  the  penalty  of 
$50  for  failure  to  settle  the  claim  within  four 
months  after  filing,  as  authorized  by  Revisal 
1905,  §  2634.  But  if  it  had  been,  this  has  been 
held  not  a  violation  of  interstate  commerce 
in  Iron  Works  v.  Railroad,  148  N.  C.  470,  62 
S.  E.  595  (dtlDg  Efland  v.  Railroad,  146  N. 

C.  135,  59  S.  E.  355 ;  Morris  v.  Express  Co., 
146  N.  O.  167,  59  S.  E.  667,  15  L.  R.  A.  [N.  S.] 
983;  Harrlll  v.  Railroad,  144  N.  C.  540,  57 
S.  E.  383 ;  Cottrell  v.  Railroad,  141  N.  C.  383, 
54  S.  £.  288^in  all  which  that  point  has 
been  thoroughly  discussed). 

It  may  be  noted  that  Revisal  1905,  {  2634, 
has  been  somewhat  changed  and  amended  by 
Laws  1911,  c  139,  in  which  it  expressly  pro- 
vided (though  it  was  not  necessary  to  do  so ; 
Robertson  y.  Railroad,  148  N.  a.  323,  62  S. 


E.  413)  that  "causes  of  action  for  the  recov- 
ery of  the  possession  of  the  property  shipped, 
for  loss  or  damage  thereto  and  the  penalties 
herein  provided  for  may  be  united  in  the   . 
same  complaint*** 
No  error. 

ALLEN,  J.  (concurring).  No  question  is 
raised  upon  the  record  as  to  the  rights  of  a 
shipper  under  a  parol  contract  of  shipment, 
as  it  appears  that  the  plaintiff  introduced  a 
bill  of  lading  as  evidence  of  his  title  to  the 
goods.  Nor  is  the  right  involved  of  the  car- 
rier to  require  the  production  of  the  bill  of 
lading,  when  one  has  been  Issued,  in  order 
that  the  correct  freight  charges  may  be 
ascertained,  because  it  is  alleged  In  the  com- 
plaint and  admitted  in  the  anst^er  tha{  the 
freight  charges  were  prepaid.  Nor  la  any 
federal  question  raised,  as  the  defendant  has 
not  invoked  the  protection  of  the  commerce 
clause  of  the  Constitution.  Nor  has  any  ex- 
ception been  taken  to  any  issue  submitted 
to  the  jury. 

It  does  appear,  however,  that  the  defend- 
ant excepted  to  the  refusal  of  his  honor  to 
substitute  for  the  third  issue  the  following: 
"Did  the  plaintiff  make  a  proper  demand  on 
the  agent  of  the  defendant  for  the  delivery  of 
said  syrup?* — and  to  his  charge  on  the  third 
issue  as  to  the  burden  of  proof,  and  these 
exceptions  present  the  questions  in  contro- 
versy.   I  agree  to  the  proposition  that  when 
a  bin  of  lading  is  issued,  it  is  evidence  of  the 
shipper's  tlUe  to  the  goods,  and  it  Is  to  the 
interest  of  the  carrier  and  the  shipper  tliat 
it  should  be  presented  before  the  delivery  of 
the  goods,  because,  as  it  is  assignable,  it  is 
only  in  this  way  that  the  carrier  can  be  pro- 
tected against  a  delivery  to  the  wrong  per- 
son, and  that  the  shipper  may  be  sure  to  get 
his  goods.     It  is  therefore,  I  think,  under 
the  authorities,  the  right  of  the  carrier  to  re- 
quire the  presentation  of  the  bill  of  lading 
when  the  goods  are  demanded^  but  this  right 
may  be  waived.     I,  therefore,  think   that, 
ordinarily,  the  issue  tendered  is  the  proper 
one,  but  in  this  case  it  is  admitted  that  the 
goods  were  shipped,  that  the  freight  was  pre- 
paid, and  that  they  were  in  possession  of  the 
defendant  marked  as  the  property  of   the 
plaintiff,  and  the  issue  submitted  to  the  Jury 
presented  the  only  excuse  relied  on  in  the  an- 
swer for  nondelivery,  that  the  agent  of  the 
defendant  demanded  the  bill  of  lading,  and 
it  was  refused.    The  issne  follows  very  close- 
ly the  language  of  the  answer,  and  under 
it  both  parties  had  ample  opportunity  to  pre- 
sent their  contentions. 

His  honor  charged  the  jury  on  the  second 
and  third  Issues  as  follows:  *^he  second 
Issue,  'Was  said  shipment  of  goods  received 
by  defendant  railroad  at  Wadesboro  as  al- 
leged?' You  have  heard  the  evidence  on 
that  issue.  The  only  question  for  you  tjo  de- 
termine Is  whether  or  not  the  goods  admitted 
by  the  defendant  to  have  been  in  its  w^are- 
house  at  Wadesboro,  marked  to  the  p**^*ntirr 
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and  sold  by  it,  was  the  same  shipment  for 
which  the  plaintiff  contends.  If  yon  are  sat- 
isfied that  it  was,  then  you  should  answer 
the  second  Issue,  'Yes  ;*  otherwise,  answer  it 
'No.'  The  third  issue  is,  'Did  the  defendant, 
the  railroad  company,  demand  the  production 
of  the  bin  of  lading  for  said  goods  by  the 
plalntiflT  as  a  condition  precedent  to  delivery, 
as  alleged  by  the  defendant?'  If  you  find 
that  these  goods  in  the  possession  of  the  de- 
fendant were  the  same  goods  which  the 
plaintiff  purchased — that  is,  if  you  answer 
the  second  issue,  'Yes* — then  the  burden  is 
on  the  defendant  on  this  third  issue  to  sat- 
isfy you  that  it  demanded  of  Mr.  Jeans  that 
he  produce  the  bill  of  lading,  and  that  It  was 
because  of  his  failure  to  produce  the  bill  of 
lading  that  they  failed  and  refused  to  de- 
liver the  shipment  of  goods;"  and  the  de- 
fendant excepted  to  the  last  paragraph.  The 
charge  is  based  on  an  admission  or  a  finding 
of  the  jury  that  the  goods  were  shipped  to 
the  plaintiff;  that  the  freight  charges  were 
prepaid ;  that  they  were  in  possession  of  the 
defendant,  marked  to  the  plaintiff;  and  that 
delivery  had  been  refused  upon  demand,  and 
so  understood,  was  not,  I  think,  erroneous. 

These  facts,  if  proven,  would  establish 
prima  facie  ownership  In  the  plaintiff,  and 
entitle  him  to  a  delivery  of  the  goods,  and 
the  burden  would  then  be  on  the  defendant 
to  justify  nondelivery. 

BROWN,  J.  (dissenting  in  part).  This  ac- 
tion is  brought  to  recover  $18.75,  the  value  of 
a  shipment  of  syrup  made  to  the  plaintiff 
over  the  defendant's  railway,  and  for  $50 
penalty  under  section  2634  for  delay  In  set- 
tling the  claim,  and  also  for  an  additional 
penalty  of  $50  under  Revisal,  |  2633,  for  re- 
fusal of  defendant's  agent  'to  deliver  the 
goods  upon  plaintiff's  demand.  I  am  of  opin- 
ion that  the  plaintiff  is  not  entitled  to  recover 
the  additional  penalty  last  named. 

The  plaintiff's  evidence  tends  to  prove  that 
in  March,  1912,  Penlck  &  Ford  shipped  to 
him  by  the  defendant's  railway  six  crates  of 
syrup.  The  plaintiff  received  the  bill  of  lad- 
ing for  the  syrup  for  the  shipment,  which  he 
introduced  in  evidence.  The  plaintiff  testi- 
fies that  he  does  not  remember  when  he  re- 
ceived the  bill  of  lading,  but  the  evidence 
shows  he  never  presented  it  to  the  defend- 
ant's agent  The  goods  were  received  by  the 
defendant  at  Wadesboro,  and  when  the  plain- 
tiff called  for  them  they  were  in  the  defend- 
ant's warehouse.  The  plaintiff  did  not  have 
a  bill  of  lading  for  the  goods  then,  and  did 
not  present  It.  Plaintiff  offered  to  pay  any 
freight  charges,  but  defendant's  agent  stated 
he  bad  no  waybill  for  the  goods,  and  could 
not  tell  what  the  charges  were.  There  is 
no  evidence  that  th^  plaintltf  ever  presented 
a  bill  of  lading  to  defendant's  agent  for  the 
goods,  accompanied  by  a  demand  for  the 
same.  There  Is  evidence  that  the  defendant's 
agent  demanded  the  bill  of  lading  before  de- 
livering the  goods.    The  goods  were  sold  by 


the  defendant  some  time  afterwards  for  the 
freight  money. 

I  agree  with  the  majority  of  the  court  that 
the  plaintiff  is  entitled  to  recover  the  value 
of  the  goods  and  the  $50  penalty  for  failure 
to  settle  the  claim  within  the  statutory 
period.  But  I  do  not  think  the  plaintiff  Is 
entitled  to  recover  the  additional  penalty  for 
failure  to  deliver  the  goods  under  Revisal 
1905,  §  2633.  That  section  reads  as  follows: 
"Paid  at  Classified  Rates ;  Penalty  for  Over- 
charge.— All  common  carriers  doing  business 
in  this  state  shall  settle  their  freight  charges 
according  to  the  rate  stipulated  in  the  bill  of 
lading,  provided  the  rate  therein  stipulated 
be  in  conformity  with  the  classifications  and 
rates  made  and  filed  with  the  Interstate  Com- 
merce Commission  In  case  of  shipments  from 
without  the  state  and  with  those  of  the  Cor- 
poration Commission  of  the  state  In  case  of 
shipments  wholly  within  this  state,  by  which 
classifications  and  rates  all  consignees  shall 
in  all  cases  be  entitled  to  settle  freight 
charges  with  such  carriers;  and  it  shall  be 
the  duty  of  such  common  carriers  to  inform 
any  consignee  or  consignees  of  the  correct 
amount  due  for  freight  according  to  such  clas- 
sification and  rates,  and  upon  payment  or 
tender  of  the  amount  due  on  any  shipment 
which  has  arrived  at  its  destination  accord- 
ing to  such  classification  and  rates  such  com- 
mon carrier  shall  deliver  the  freight  in  ques- 
tion to  consignee  or  consignees,  and  any  fail- 
ure or  refusal  to  comply  with  the  provisions 
hereof  shall  subject  such  carrier  so  failing 
or  refusing  to  a  penalty  of  fifty  dollars  for 
each  such  failure  or  refusal,  to  be  recovere^l 
by  any  consignee  or  consignees  aggrieved  by 
any  suit  In  court  of  competent  jurisdiction." 
To  my  mind  the  statute  does  not  warrant  the 
recovery  of  the  penalty  up<m  the  facts  of  this 
case  in  any  view  of  them.  The  statute  does 
not  purport  to  cover  all  cases  of  refusal  to  de- 
liver freight  If  it  is  so  construed,  a  great 
hardship  would  be  worked  on  the  carrier,  be- 
cause its  good  faith  in  refusing  to  deUver 
freight  upon  any  other  ground  than  failure 
to  pay  freight  charges  would  be  no  defense. 
The  statute  makes  no  exception,  because  In 
its  entirety  It  constitutes  an  exception.  Gen- 
erally the  carrier  is  liable  in  damages  for  re- 
fusal to  deliver  freight  unless  such  refusal 
can  be  justified,  but  in  the  specific  case  of  re- 
fusal of  delivery  because  the  consignee  refuses 
to  pay  more  than  the  amount  due  for  freight 
according  to  the  published  classification  and 
rates  the  law  imposes  a  penalty  of  $50.  By 
its  very  terms  the  section  applies  only  when 
the  carrier  refuses  to  deliver  the  goods  and 
settle  the  freight  "according  to  the  blU  of 
lading."  And  manifestly  it  is  intended  to 
cover  only  those  cases  In  which  the  refusal 
to  deliver  is  because  of  a  dispute  about 
freight  rates,  and  then  the  bill  of  lading 
must  control. 

This  statute  has  been  construed  in  HarriU 
V.  Ry.  Co.,  144  N.  0.  533,  57  S.  E.  3S3.    In 
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that  case  the  consignees  offered  to  pay  freight 
charges  according  to  the  bill  of  lading  pro- 
duced by  them.  The  agent  refused  to  de- 
liver because  he  had  received  no  waybill  ac- 
companying the  shipment  Referring  to  this 
section,  the  court  says:  "It  does  not  provide 
that  the  penalty  for  a  refusal  to  deliver 
freight  shall  be  recoverable  only  where  rates 
have  been  made  and  filed  with  the  Interstate 
Commerce  Commission,  ♦  •  ♦  but  th6 
meaning  of  the  section  is  that,  upon  a  tender 
of  the  stipulated  charges,  as  stated  in  the  bill 
of  lading,  which  shall  not  exceed  the  amount 
fixed  in  the  classification  and  table  of  rates 
published  and  filed  with  the  conunission,  and 
upon  refusal  to  deliver  the  freight,  the  penal- 
ty shall  accrue."  The  opinion  goes  on  to  de- 
clare that,  in  the  absence  of  such  classifica- 
tion, the  settlement  of  freight  must  be  made 
according  to  the  terms  of  the  bill  of  lading, 
and  says:  ''The  legislation  embodied  in  sec- 
tion 2633  was  intended  to  recognize  and  en- 
force the  observance  of  the  rates  as  fixed  un- 
der the  requirement  of  the  federal  law,  where 
it  is  applicable.  The  provision  was  made  for 
the  protection  of  the  consignee,  so  that  the 
carrier  cannot  exact  from  him,  as  a  condi- 
tion of  the  delivery  of  freight,  the  payment 
of  excessive  freight  charges."  Mr.  Justice 
Walker,  speaking  for  the  court,  further  says: 
'*If  the  defendant  did  not  know  what  the 
charges  were,  as  fixed  by  the  bill  of  lading, 
because  it  did  not  have  the  waybill,  it  should 
have  known,  and  it  was  not  the  fault  of  the 
plaintiffs  that  the  waybill  did  not  accompany 
the  goods  and  was  not  received  with  them  or 
In  the  usual  course  of  business." 

In  the  case  at  bar  there  was  neither  way- 
bill nor  bill  of  lading,  and  nothing  indicating 
what  the  proper  charges  were.  The  bill  of 
lading  is  always  given  to  the  shipper,  and  he 
malls  it  in  the  course  of  business  to  the  con- 
signee. In  this  case  it  had  not  been  receiv- 
ed, and  has  never  been  presented  to  the  de- 
fendant accompanied  with  a  demand  for  the' 
goods.  The  agent  of  defendant  was  not  re- 
quired to  deliver  the  goods  without  prepay- 
ment of  the  freight  charges,  and  he  could 
not  lawfully  fix  those,  In  the  absence  of  the 
bill  of  lading.  The  Harrill  Case,  supra,  is  an 
example  of  the  proper  application  of  the  stat- 
ute. There  the  consignees  produced  the  bill 
of  lading,  offered  to  pay  the  freight  charges, 
and  demanded  the  delivery  of  the  goods.  The 
agent  refused  for  the  reason  that  be  did  not 
know  what  the  freight  charges  were,  having 
received  no  waybilL 

Section  2633  expressly  provides  that  re- 
fusal to  deliver  subjects  the  carrier  to  the 
penalty  when  the  freight  charges  are  tender- 
ed. But  the  statute  does  not  say,  when  de- 
livery is  refused  upon  any  other  ground,  that 
the  penalty  will  be  imposed.  The  hardship 
of  such  a  view  can  be  illustrated :  If  the  car- 
rier delivers  freight  to  one  who  does  not  pre- 
sent the  bill  of  lading,  it  does  so  at  its  peril. 
If  it  iB  the  wrong  person,  the  carrier  is  liable 


In  damages.  If  the  carrier  refuses  to  deliv- 
er freight  when  the  proper  charges  are  ten- 
dered, a  penalty  of  $50  is  imposed.  If  the 
proper  charges  are  tendered  by  one  who  does 
not  present  the  bill  of  lading,  the  carrier 
must  either  deliver  at  its  peril,  or  incur  the 
I>enalty. 

The  defendant  excepted  to  each  Issue  sub- 
mitted, and  tendered  other  issues. 

The  third  issue  submitted  is  as  follows: 
"Did  the  defendant  demand  the  production  of 
the  bill  of  lading  for  said  goods  as  a  condition 
precedent  to  delivering?"  This  issue  was  er- 
roneously submitted  tinder  a  wrong  concep- 
tion of  the  legal  relations  of  the  parties. 
Our  statute  (Revisal,  §  1111)  in  unmistakable 
language,  puts  the  burden  upon  the  consignee 
to  produce  and  present  his  bill  of  lading  be- 
fore the  carrier  is  required  to  deliver  the 
goods.  It  reads  as  follows:  "Duplicate 
Freight  Receipts;  Charges  Stated;  Freight 
Delivered  on  Payment  of  Charges. — All  rail- 
road companies  shall  on  demand  issue  dupli- 
cate freight  receipts  to  shippers  in  which 
shall  be  stated  the  class  or  classes  of  freight 
shipped,  the  freight  charges  over  the  road 
giving  the  receipt,  and  so  far  as  practicable, 
shall  state  the  freight  charges  over  the  roads 
that  carry  such  freight  When  the  consignee 
presents  the  railroad  receipt  to  the  agent  of 
the  railroad  that  delivers  such  freight,  such 
agent  shall  deliver  the  articles  shipped  upon 
payment  of  the  rate  charged  for  the  class  of 
freight  mentioned  in  the  receipt."  The  bill 
of  lading  is  the  evidence  of  the  title  to  the 
goods,  and  an  indorsement  of  it  by  the  ship- 
per, if  made  out  to  his  order,  or  by  the  con- 
signee, if  made  out  to  him,  confers  a  good 
title  upon  the  indorsee.  Therefore  the  stat- 
ute fixes  clearly  the  condition  upon  which  the 
carrier  is  required  to  deliver  freight  It  pro- 
vides that  delivery  must  be  made  when  the 
consignee  presents  the  railroad  receipt,  which 
is  the  Idll  of  lading,  to  the  agent.  It  is  es- 
sential that  the  consignee  show  that  he  has 
complied  with  the  requirements  of  this  stat- 
ute before  he  can  complain  of  the  carrier's 
failure  to  deliver  freight 

We  have  a  very  exhaustive  discussion  of 
the  question  of  the  duty  of  the  carriers  to 
deliver  only  to  one  who  has  the  bill  of  lad- 
ing, by  Mr.  Justice  Walker  in  his  dissenting 
opinion  in  Clegg  v.  Railroad,  135  N.  C.  149,  47 
S.  E.  667,  65  L.  R,  A.  717.  The  position  tak- 
en by  the  dissenting  Justices,  Walker,  and 
Connor,  on  this  point,  was  not  controverted 
by  the  court  in  the  opinion.  The  case  went 
off  on  the  point  that  the  defendant  waived 
the  right  to  require  presentation  of  the  bill 
of  lading.  I  quote  from  the  dissenting  opin- 
ion :  "Passing  to  the  question  as  to  the  legal 
duty  of  a  carrier  with  respect  to  the  deliv- 
ery of  goods,  we  find  it  to  be  well  settled  tbat 
an  obligation  to  deliver  to  the  party  having 
title  under  the  bill  of  lading  is  imposed  by 
law  on  the  carrier,  and  is  absolute  and  im- 
perative, and  a  delivery  to  any  other  person 
is  a  conversion.    Railroad  v.  Barkhoose.  lOO 
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Ala.  543  [13  South.  534].  The  duty  of  a  com- 
mon carrier  is  not  only  to  carry  safely,  but  to 
make  a  true  delivery  to  the  person  to  whom 
tbe  goods  are  consigned  (Houston  ▼.  Adams 
[49  Tex.  748],  30  Am.  Rep.  119),  and  a  delly- 
ery  to  any  other  is  made  at  the  peril  of  the 
carrier,  unless  that  person  surrenders  the 
bill  of  lading,  either  made  or  indorsed  to 
himself.  Gates  v.  Railroad,  42  Neb.  379  [60 
N.  W.  683];  Weyand  v.  Railway  Co.,  75 
Iowa,  573  [39  N.  W.  899]  1  L.  R.  A.  650,  9 
Am.  St  Rep.  504 ;  M.  D.  T.  Co.  y.  Merriman, 
lU  Ind.  5  [11  N.  E.  954] ;  Bank  ▼.  Railway 
Co.,  160  IlL  401  [43  N.  B.  756].  One  reason 
for  this  mle  is  that  the  bill  of  lading  is  the 
symbol  of  ownership  of  the  property,  and, 
though  not  negotiable,  in  the  ordinary  sense, 
Is  assignable.  Gates  v.  Railroad,  supra.  The 
carrier  can  require  the  production  for  an  in- 
spection of  the  bill  of  lading  at  any  time  be- 
fore deliyery.  Porter  on  Bills  of  Lading,  { 
379.  The  same  right  belongs  to  his  agent  for 
his  own  security  and  protection,  and  he  may 
exact  production  of  the  bill  before  he  giyes 
up  the  property.  Until  the  carrier  can  deliy- 
er  to  the  shipper,  or  some  one  showing  au- 
thority from  him  (the  bill  of  lading  duly  in- 
dorsed and  deliyered  being  eyidence  of  that 
authority),  it  is  his  duty  to  retain  the  goods ; 
and,  if  they  are  deliyered  to  one  not  legally 
entitled,  the  carrier  will  be  liable  to  the  true 
owner  for  their  yalue.  He  has  no  right,  un- 
der any  circumstances,  to  deliyer  them  to  a 
stranger.  The  Thames,  14  Wall.  98  [20  L. 
Ed.  804].  The  carrier  is  bound  not  to  deliy- 
er to  any  one  who  has  not  the  bill  or  symbol 
of  ownership.  Porter,  B.  of  L.  {  414!  The 
pledgee  of  the  bill  of  lading  is  not  diyested 
of  his  right  or  title  by  any  deliyery  to  the 
consignee,  though  that  deliyery  was  obtaiiied 
upon  presentation  by  the  latter  of  a  dupli- 
cate UU  or  inyoice,  which  the  carrier  treats 
as  sufficient  authority  in  him  to  receiye  the 
goods.  Section  530.  The  carrier  takes  the 
risk  of  a  deliyery  to  the  person  entitled  to 
the  goods  by  the  bill  of  lading  and  its  in- 
dorsement. •  •  ♦  Too  great  caution  can- 
not therefore  be  exercised  in  respect  to  the 
light  of  the  person  to  whom  the  deliyery  is 
made.  No  obligation  of  the  carrier  is  more 
rigorously  enforced  than  that  which  requires 
delivery  to  the  proper  person,  and  the  law 
wiU  allow  in  fact  of  no  excuse  for  a  wrong 
deliyery  except  the  fault  of  the  shipper,  him- 
self.' Hutchinson  on  Carriers  (2d  Ed.)  §§  130, 
^0,  344,  et  seq."  To  same  effect  is  Bank  y. 
Railroad,  153  N.  C.  346,  69  S.  E.  261.  As- 
sumlbg  that  the  agent  could  haye  done  so,  it 
is  not  claimed  in  this  case  that  he  did  waiye 
the  production  of  the  bill  of  lading,  because 
If  he  had  waiyed  it,  he  would  haye  deliyered 
the  goods,  and  therefore  no  issue  as  to  waiy- 
er  was  tendered  or  submitted. 

It  is  only  claimed  by  the  plaintiff  that  the 
burden  was  on  the  agent  to  demand  the  pro- 
duction of  the  bill  of  lading.     In  this  in- 


stance, if  the  agoit  had  demanded  it,  the 
plaintifr  could  not  haye  prbduced  it,  for  he 
did  not  haye  it  then,  and  did  not  get  it  until 
long  afterwards.  There  is  no  eyidence  that 
the  plaintifT  eyer  at  any  time  presented  a  bill 
of  lading  to  the  defendant,  and  at  same  time 
demanded  the  goods.  But  I  think  I  haye 
shown  by  the  terms  of  our  statute  (section 
1111),  as  well  as  by  the  authorities,  that  it 
was  the  consignee's  duty  to  present  the  bill 
of  lading  as  a  condition  precedent  to  de- 
manding the  goods.  It  was  as  much  his  duty 
to  do  so  as  it  is  the  duty  of  a  payee  in  a 
draft  to  present  it  before  he  can  demand  the 
money  it  calls  for.  For  these  reasons,  I  am 
of  opinion  that  section  2633  of  the  Reyisal 
was  intended  to  apply  only  in  those  cases  in 
which  the  refusal  to  deliyer  the  goods  is  due 
to  a  dispute  about  the  amount  of  the  freight 
charges,  where  the  carrier  demands  more 
than  the  consignee  is  required  to  pay  upon 
the  face  of  the  bill  of  lading.  Certainly  this 
is  the  construction  placed  upon  the  statute 
by  this  court  in  the  Harrill  Case.  In  our 
case  no  freight  charges  were  tendered,  and 
none  demanded,  for  the  consignee  did  not 
haye  the  bill  of  lading,  and  the  agent  had  no 
waybill,  and  neither  knew  then  what  they 
were  or  whether  they  were  prepaid.  The 
plaintiff  in  his  testimony  admits  that  he  did 
not  receiye  the  bill  of  lading  mailed  to  him 
from  Charlotte  on  December  30,  1912,  until 
after  the  goods  were  sold. 

I  admit  that  this  court  has  held  in  seyeral 
cases  dted  in  the  opinion  that  section  2633 
of  the  Reyisal  is  not  obnoxious  as  an  inter- 
ference with  interstate  commerce.  But 
those  decisions  were  made  before  the  recent 
decisions  by  the  Supreme  CJourt  of  the  Unit- 
ed States  reyersing  the  majority  of  this  court 
in  Ry.  Co.  y.  Reid,  222  U.  S.  424,  32  Sup.  Ct. 
140,  56  L.  Ed.  257 ;  Ry.  Co.  v.  Reid  &  Beam, 
222  U.  S.  444,  32  Sup.  Ct  145,  56  L.  Ed.  263 ; 
Ry.  Co.  y.  Lumber  Co.,  225  U.  S.  99,  32  Sup, 
Ct  657,  56  L.  Ed.  1001.  Under  those  deci- 
sions it  would  seem  to  be  yery  clear  that 
section  2633  is  yoid  as  a  regulation  of  inter- 
state commerce. 

WALKER,  J.,  concurs  in  this  opinion. 

(164  N.  C.  128) 

RBES  et  al.  y.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1913.) 

Wills  rt  545*)— Constbuotiow  —  Dbtebmin- 
ABLs  Fee— Statutes. 

Revisal  1905,  §  1581,  proyides  that  eyer^ 
limitation  in  a  will,  dependent  upon  the  dying 
of  any  person  without  heirs  or  heirs  of  the  body, 
or  without  issue,  shall  be  held  a  limitation  to 
take  effect  when  such  person  shall  die  without 
heirs  or  issue.  Testatrix  devised  land  to  her 
daughter  with  the  limitation  that,  if  she  should 
die  leaying  issue  surviving,  it  should  go  to  such 
issue  and  their  heirs,  but  that,  if  she  died  with- 
out issue  surviving,  it  should  go  equally  to  other 
children.  Held,  that  the  event  by  which  the 
devisee's  interest  was  to  be  determined  referred, 
not  to  the  death  of  the  devisor,  but  to  that  of 
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the  deyisee  without  issne,  so  that  the  devisee  liv- 
ing and  without  issue  could  not  convey  an  in- 
defeasible title- 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DiV.  S<  1171-1176,  1310-1318;  Dec.  Dig.  | 
645.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Cooke,  Judge. 

Controversy  without  action  between  A.  S. 
Rees  and  others  against  Mrs.  Charlotte 
Grimes  Williams.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

This  is  a  controversy  without  action,  sub- 
mitted upon  the  following  facts: 

1.  Several  years  ago,  Mrs.  Jennie  L.  Lee, 
mother  of  the  female  plaintiffs  and  of  Harry 
ILee,  the  other  plaintiff,  died  leaving  a  last 
will  and  testament,  which  reads  as  follows, 
to  wit:  "Wllmette,  Illinois,  June  30,  1905. 
Know  all  men  by  these  presents,  I,  Jennie 
Lind  Lee,  a  citizen  ot  the  United  States  of 
America,  residing  at  present  in  Wilmette, 
Illinois,  do  declare  this  to  be  my  last  will 
and  testament  First.  I  hereby  revoke  and 
annul  all  wills  and  codicils  by  me  heretofore 
made.  My  house  and  lot  situated  on  comer 
of  East  and  Jones  streets  in  Raleigh,  N.  C^ 
I  leave  to  my  daughter  Jennie  (Lee,  also 
$1,000  worth  of  stock  at  present  invested  in 
the  Gibson  Manufacturing  Company  of  Con- 
cord, N.  C.  In  case  my  daughter,  Jennie  Lee, 
shall  die  leaving  issue  surviving  her,  then  to 
such  issue  and  their  heirs  forever;  but  if  my 
said  daughter  Jennie  Lee  shall  die  without 
issue  surviving  her,  then  I  desire  said  prop- 
erty to  return  to  my  eldest  daughter,  May 
Lee  Schlesinger,  and  to  my  son,  Harry  Lee, 
to  be  equally  divided  between  them,  or  to 
their  heirs,  share  and  share  alike.  I  be- 
queath my  stock  in  the  Commercial  and 
Farmers'  Bank  in  Raleigh,  N.  C,  to  be  equal- 
ly divided  between  my  daughter  May  Lee 
Schlesinger  and  my  son  Harry  Lee.  I  also 
bequeath  the  sum  of  $25,  and  this  sum  to  be 
taken  from  the  interest  of  said  properties 
and  to  be  paid  over  by  my  executor  as  he 
thinks  best  to  a  colored  man  called  John, 
who  waited  on  my  husband  during  his  last 
Illness.  I  appoint  Mr.  Henry  E.  Litchford  as 
my  executor  of  this  will,  and  with  the  power 
to  change  the  investments  if  he  thinks  best 
for  the  interest  of  my  children;  also  ap- 
point Mr.  Henry  E.  Litchford  guardian  of 
my  daughter  Jennie  Lee.  My  son  Harry  Lee 
is  not  to  have  control  of  his  stock,  only  to 
spend  the  interest  on  it,  until  be  is  thirty- 
five  years  old,  and  then  said  stock  is  to  be 
turned  over  to  him,  if  he  so  desires  it  [Sign- 
ed] Jennie  (U  Lee.  [Seal.]  Witnesses: 
[Signed]  Sigmund  L.  Strauss,  Chicago,  IlL 
[Signed]    Howard    H.    Hitchcock,   Wilmette, 

.  IlL"    This  will  was  duly  admitted  to  probate 
'and  of  record  in  Wake  county,  April  13, 1906. 

2.  The  plaintiff  Jennie  Lee  Rees,  who  has 
Intermarried  with  A.  S.  Rees,  is  one  of  the 
devisees  mentioned  in  said  will,  and  said 
Harry  Lee,  also  called  Joseph  Harry  Lee, 


and  May  Lee  Schlesinger,  are  the  other  dev- 
isees mentioned  in  said  will. 

3.  The  said  Jennie  Lee  Rees  and  A.  S. 
Rees  have  no  issue  now  and  never  have  had 
any.  B.  F.  Schlesinger  Is  the  husband  of 
May  Lee  Schlesinger,  and  Harry  Lee  is 
married,  but  he  and  his  wife  have  separated 
and  have  lived  separate  and  apart  for  some 
years. 

4.  The  $25  bequeathed  to  John  has  been 
paid,  and  the  stock  in  the  Commercial  and 
Farmers'  Bank  of  Raleigh  has  been  sold  and 
the  proceeds  divided  under  said  will  between 
Harry  Lee  and  May  Lee  Schlesinger,  said 
proceeds  amounting  to  several  thousand  dol- 
lars. 

5.  The  plaintiffs  have  agreed  to  sell  the 
house  and  lot  mentioned  in  said  will  on  the 
corneif  of  East  and  Jones  streets  in  Raleigh, 
N.  a,  to  the  defendant  Mrs,  Williams,  for 
$7,500,  which  Is  a  fair  and  adequate  price  for 
said  lot;  but  the  said  defendant  refuses  to 
take  the  said  property  at  said  price,  because 
she  fears  that  a  deed  executed  to  her  axid 
her  heirs  in  due  form  by  all  the  plaintiffs  la 
not  sufficient  to  give  her  a  fee-simple  title. 
The  said  purchaser  has  been  advised  that 
there  is  doubt  as  to  whether  the  said  plain- 
tiff, Jennie  iLee  Rees,  has  a  fee  simple,  and 
whether  she  together  with  Harry  Lee  and 
May  Schlesinger  and  her  husband  can  con* 
vey  a  fee  simple,  and  therefore  defendant 
refuses  to  take  said  deed. 

6.  The  plaintiffs  have  executed  a  deed  to  the 
said  lot  to  the  defendant,  it  being  in  due 
form  and  in  fee  simple,  with  the  usual  cove- 
nants of  warranty,  and  it  has  been  deposited 
with  the  clerk  for  delivery  when  the  said 
sum  of  $7,500  is  paid;  a  copy  being  attached 
hereto,  marked  "Exhibit  A,"  and  prayed  to 
be  taken  as  a  part  hereof. 

His  honor  held  that  the  deed  of  the  plain- 
tiffs was  sufficient  to  convey  a  valid  title, 
and  rendered  Judgment  in  ftivor  of  the  plain- 
tiffs, and  the  defendant  excepted  and  ap- 
pealed. 

Ernest  Haywood,  of  Raleigh,  for  appellant. 
Winston  &  Biggs,  of  Raleigh,  for  appellees. 

ALLEN,  J.  The  determination  of  this 
appeal  depends  upon  the  construction  of  the 
will  under  which  the  plaintiffs  claim,  in 
which  the  land  in  controversy  is  devised  to 
the  plaintiff  Jennie  Lee,  now  Rees,  with  the 
limitation  that  if  she  "shall  die  leaving?  issue 
surviving  her,  then  to  such  issue  and  their 
heirs  forever,"  but,  if  she  "shall  die  witliout 
issue  surviving  her,"  then  the  property  "to 
return  to  my  eldest  daughter,"  etc. 

Do  the  words  "die  leaving  issue"  and  "die 
without  issue"  refer  to  the  death  of  the  dev- 
isee in  the  lifetime  of  the  testatrix,  or  to 
the  time  when  the  devisee  dies,  whether  be- 
fore or  after  the  testatrix?  Did  the  testatrix 
Intend  to  say,  I  give  this  property  to  my 
daughter,  but  if  she  dies  before  I  do,  leaving 
issue,  I  ^ve  it  to  them,  and  if  she  die  before 
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I  do  without  Issue,  I  give  it  to  my  eldest 
daughter,  etc. ;  or  did  she  intend  to  give  it 
to  her,  and  if  at  her  death  she  left  issue, 
then  to  them,  and,  if  no  issue,  then  to  the 
eldest  daughter?      The    plaintltfCs   contend 
that  the  first  is  the  correct  construction,  and 
that,  as  the  devisee  has  survived  the  testa- 
trix, she  is  the  owner  of  the  property  in  fee. 
The  older   authorities    fully   sustain    the 
position  of  the  plaintiffs,  and  a  large  number 
of  them  are  collected  and  discussed  in  Bu- 
chanan V.  Buchanan,  09  N.  G.  311,  5  S.  E.  430, 
where  the  reason  for  the  rule  is  stated  to  be 
that,  as  the  limitation  is  upon  an  indefinite 
failure  of  issue,  it  is  void  for  remoteness, 
bnt  since  tbe  statute  of  1827  (Laws  1827-28, 
c  7)  now  Rev.  |  1581,  the  rule  is  otherwise. 
That  statute   provides    that:    "Every    con- 
tmgent  limitation  in  any  deed  or  will,  made 
to  depend  upon  the  dying  of  any  person  with- 
out heir  or  heirs  of  the  body,  op  without 
Issue  or  issues  of  the  body,  or  without  chil- 
dren, or  offspring,  or  descendant  or  other 
relative,   shiall   be   held   and  interpreted   a 
hmitation  to  take  effect  when  such  person 
shall  die,  not  having  such  heir,  or  issue,  or 
child,  or  offspring,  or  descendant  or  other 
relative  (as  the  case  may  be)  living  at  the 
time  of  his  death,  or  bom  to  him  within  ten 
lunar  months  thereafter,  unless  the  intention 
of  such  limitation  be  otherwise,  and  express- 
ly and  plainly  declared  in  the  face  of  the 
deed  or  will  creating  it:   Provided,  that  the 
rule  of  construction  contained  in  this  section 
shall  not  extend  to  any  deed  or  will  made 
and  executed  before  the  fifteenth  of  January, 
one  thousand    eight    hundred    and  twenty- 
eight."     Following  this  statute,  it  has  been 
held  in  several  cases,  as  was  said  by  Justice 
Hoke,  in  Harrell  v.  Hagan,  147  N.  C.  113, 
eo  S.  E.  910,  125  Am.  St.  Rep.  539,  that  "the 
event  by  which  the  interest  of  each  is  to  be 
determined   must   be   referred,   not   to   the 
death  of  the  devisor,  but  to  that  of  the  sev- 
eral takers  of  the  estate  in  remainder,  re- 
spectively,   without   leaving   a  lawful  heir. 
Komegay  v.  Morris,  122  N.  C.  199  [29  S.  B. 
875];    Williams  v.  Lewis,  100  N.  C.  142  [5 
S.  E.  435,  6  Ano.  St  Rep.  574];   Buchanan  v. 
Buchanan,  99  N.  C.  808  [5  S.  E.  430]."    And 
this  language  was  approved  in  Perrett  v. 
Bird,  152  N.  O.  220,  67  S.  B.  507,  and  Smith 
V.  Lumber  Co.,  155  N.  C.  389,  71  S.  E.  445. 
It  appears,    therefore,   to   be   established 
that,  since  the  act  of  1827,  it  cannot  be  de- 
termined who  will  take  under  the  limitation 
until  the  death  of  Jennie  Lee  Rees,  and  that, 
if  she  should  die  leaving  issue,  they  would 
be  the  owners  of  the  property  devised,  and, 
as  they  would  not  be  bound  by  the  deed  ten- 
dered, it  does  not  pass  an  indefeasible  title. 
If  the  defendant  should  accept  the  deed  and 
Mrs.  Rees  should  die  leaving  issue,  the  issue 
could  defeat  the  deed  and  recover  the  land 
under  the  limitations  in  the  will. 
Rerersed. 


(164  N.  C.  268> 

HOILMAN  et  aL  y.  JOHNSON. 

(Supreme  Court  of  North  CaroUna.     Dec  10, 

1913.) 

1.  Mines  anu  Minebam  (|  55*)— Title  and 
CoNVBTANCBs— Severance  of  Subfacb  and 
Minerals. 

The  surface  of  the  earth  and  the  minerals 
under  the  surface  may  be  severed  by  deed  or 
reservations  in  a  deed,  and,  when  so  severed, 
they  constitute  two  distinct  estates. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  {{  153-165;  Dec.  Dig.  S 
55.*] 

2.  Mines  and  Minerals  (|  47*)— Pbbsomp- 
TioN— Condition  of  Property. 

The  presumption  that  the  party  having  pos-  - 
session  of  the  surface  has  the  possession  of  the 
subsoil  containing  the  minerals  does  not  exist 
when   surface    rights   and   mineral   rights   are 
severed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  1 133 ;  Dec  Dig.  I  47.*] 

3.  Mines  and  Minerals  (I  49*)— Adverse 
Possession— Minerals  in  Place. 

The  owner  of  the  surface  can  acquire  no 
title  to  the  minerals  beneath  it  by  exclusive 
and   continuous ,  possession  of  the  surface. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent  Dig.  ^  135;   Dec  Di^.  <  49.*] 

4.  Mines  and  Minerals  (|  49*)— Rights  of 
Owners— NoN  USER. 

The  owner  of  minerals  does  not  lose  his 
right  or  his  possession  bv  any  length  of  non- 
user;  but  to  lose  his  right,  he  must  be  dis- 
seised, ana  there  can  be  no  disseisin  by  any 
act  which  does  not  actually  take  the  minerais 
out  of  his  possession. 

[Ed.  Note.— For  other  cases,  £iee  Mines  and 
Minerals,  Cent  Dig.  {  135 ;  Dec.  Dig.  |  49.*] 

5.  Mines  and  Minerals  (|  49*)— Adverse 
Possession— Question  for  Jury. 

On  evidence  in  an  action  for  the  possession 
of  Ynineral  interests,  h^ld  that  the  question  of 
defendant's  adverse  possession  was  for  tbe  jury. 

[E3d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  135;    Dec.  Dig.  {  49.*] 

6.  Mines  and  Minerals  (|  49*)— Adverse 
Possession— * 'Mineral  Interests." 

"Mineral  interests''  in  land  mean  all  the 
minerals  beneath  the  surface;  and,  when  a 
party  sinks  a  shaft  or  opens  a  mine  thereto,  he 
gives  notice  of  his  claim  to  all  such  interests, 
and  not  to  one  particular  mineral  only;  he  is 
not  required*  to  mine  for  every  known  metal  in 
order  to  give  such  notice. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  135;    Dec  Dig.  §  49.*] 

Appeal  from  Superior  Court,  Mitchell 
County;  Cline,  Judge. 

Action  by  J.  S.  Hoilman  and  others  against 
Waldron  Johnson.  Judgment  for  defendant, 
and  plaintiffs  appeal.    No  error. 

*The  following  issue  was  submitted:  "Are 
the  plaintiffs  the  owners  and  entitled  to  the 
possession  of  the  mineral  interests  in  the 
lands  described  in  the  complaint?  Answer: 
No." 

A.  Hall  Johnson,  of  Marlon,  and  Black  & 
Wilson  and  Pless  &  McBee,  all  of  Bakersville, 
for  appellants.  W.  L.  Lambert  and  Chaa  B. 
Greene,  both  of  Bakersville,  for  appellee. 
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BROWN,  J.  This  action,  as  the  issue  Indi- 
cates, Is  brought  to  recover  the  mineral  in- 
terests In  a  certain  tract  of  lanQ  which  for- 
merly belonged  to  Simeon  Slagle.  The  plain- 
tiff introduced  a  connected  chain  of  deeds  for 
the  mineral  interests  from  Slagle  to  the 
plaintiffs,  antedating  the  deed  of  the  defend- 
ant The  defendant  claimed  title  to  the  en- 
tire fee,  including  the  mineral  Interests  by 
deed  from  Simeon  Slagle  to  the  defendant, 
4ated  January  29,  1903.  It  is  admitted  that 
the  defendant  owns  the  surface,  and  to  show 
title  to  the  mineral  Interests,  the  defendant 
relies  on  his  deed  as  color  of  title,  and  under- 
takes to  show  seven  years*  possession. 

In  apt  time  the  plaintiffs  ask  the  court  to 
instruct  as  follows:  "You  are  instructed  in 
all  the  evidence  the  defendant  has  not  shown 
sufficient  evidence  of  adverse  possession  or 
user  of  the  mineral  interest  Involved  in  this 
suit,  and  you  will  answer  the  issue  *yes.'" 
His  honor  refused  to  give  the  charge;  plain- 
tiff  excepts. 

[1]  It  is  well  settled  that  the  surface  of 
the  earth  and  the  minerals  under  the  surface 
may  be  severed  by  a  deed,  or  reservation  in 
a  deed,  and,  when  so  severed,  they  constitute 
two  distinct  estates.  Outlaw  v.  Qray,  79  S. 
E.  676,  at  this  term.  The  mineral  interests 
being  a  part  of  the  realty,  the  estate  in  them 
is  subject  to  the  ordinary  rules  of  law  gov- 
erning the  title  to  real  property. 

[2]  The  presumption  that  the  party  having 
possession  of  the  surface  has  the  possession 
of  the  subsoil  containing  the  minerals  does 
not  exist  when  these  rights  are  severed. 
Armstrong  v.  Caldwell,  53  Pa.  284. 

[3, 4]  The  owner  of  the  surface  can  acquire 
no  title  to  the  minerals  by  exclusive  and  con- 
tinuous possession  of  the  surface,  nor  does 
the  owner  of  the  minerals  lose  his  right  or 
his  possession  by  any  length  of  nonuser.  He 
must  be  disseised  to  lose  his  right,  and  there 
can  be  no  disseisin  by  any  act  which  does 
not  actually  take  the  minerals  out  of  his 
possession.  Cyo.  vol.  1,  p.  994;  Armstrong  v. 
Caldwell,  53  Pa.  284;  CaldweU  v.  Copeland, 
37  Pa.  427,  78  Am.  Dec.  436;  Wallace  v.  Elm 
Grove  Coal  Co.,  58  W.  Va.  449,  52  S.  B.  485, 
6  Ann.  Cas.  140;  Newman  v.  Newman,  60  W. 
Va.  371,  55  S.  B.  377,  7  L.  R.  A.  (N.  S.)  370 ; 
Plant  V.  Humphries,  66  W.  Va.  88,  66  S.  B. 
94,  26  L.  R.  A.  (N.  S.)  558. 

As  Mr.  Justice  Strong  says  in  Armstrong 
V.  Caldwell,  supra :  **The  owner  of  the  sur- 
face can  acquire  title  against  the  owner  of 
the  minerals  underneath  by  no  acts  or  contin- 
uous series  of  acts  that  would  not  give  title 
to  a  stranger.*' 

[6]  Although  the  evidence  as  to  continuous 
possession  of  the  mineral  interests  is  conflictp 
ing,  measured  by  the  above  rule,  we  think  his 
honor  properly  refused  the  plaintiff's  request- 
ed instruction. 

The  defendant  testifies  that  he  took  posses- 
sion in  January,  1903,  and  commenced  to 
mine  at  once;  that  he  bought  the  land  and 
mineral-  interests,  not  knowing  that  the  latter 


had  been  previously  sold.  Witness  continues: 
"I  used  the  land  for  farming,  mining,  timber, 
and  all  other  purposes  I  needed  it  I  began 
to  prospect  and  mine  some  in  two  or  three 
months.  Mined  on  it  five  or  six  days  the 
first  year,  and  have  mined  some  on  it  every 
year  since.  Did  this  in  fall  and  winter  at 
leisure  times.  Made  some  dumps.  Took 
some  mica  out  of  side  veins.  Worked  over 
the  rein  for  20  feet,  tunneled  for  20  or  30 
feet  This  was  on  the  314-acre  tract.  Then 
we  ran  a  tunnel  on  the  south  side  of  my 
house  on  the  50-acre  tract  This  was  two 
years  after  I  moved  there.  Worked  two  or 
three  days  at  that  place.  Mined  and  hunted 
mica  all  over  the  land.  When  I  went  there, 
very  little  mining  had  been  done.  Looked 
like  a  little  prospecting  after  I  went  there. 
The  place  was  torn  all  to  pieces  hunting  for 
mica.  Leased  it  for  mining  to  Thomas  and 
his  father,  about  a  year  after  I  bought  it 
They  worked  for  about  two  years;  then  I 
leased  it  to  Wilt  Davis.  He  worked  along 
for  some  five  years.  I  leased  it  to  Logan 
Davis  last  time;  was  in  1910,  when  I  gave 
him  a  written  lease.  We  got  a  good  deal  of 
small  mica  and  sold  it  first  to  Mr.  WilUs. 
Then  James  Hoilman  came  there  about  five 
years  ago  to  my  house,  bought  our  mica,  and 
gave  checks  for  it,  made  no  claim  to  it 
There  are  35  openings  on  the  50-acre  tract 
made  between  1903  and  1912,  one  opening  on 
the  3V^-acre  tract.  Have  paid  taxes  on  the 
land  and  mineral  Have  not  permitted  any 
one  to  work  on  the  land  except  under  ma 
Have  not,  myself,  worked  for  any  one  else 
on  the  land  since  I  bought  it  The  general 
custom  of  mining  Is  to  work  in  fall  and  win- 
ter at  leisure  times,  opening  up  mines  and 
hunting  for  better  prospects.  No  regular 
time  for  working.  Before  I  bought  land,  I 
worked  under  lease  from  Mr.  Slagle.  Wilt 
Davis  had  the  lease,  and  I  went  in  with  him. 
Paid  some  royalty.  Mr.  Edwin  C.  Guy  came 
to  my  house  about  five  years  ago.  Said  he 
was  hunting  for  a  piece  of  land  that  Mr. 
Willis  had  in  possession.  Then  pulled  out  a 
paper  and  asked  me  if  I  knew  certain  calls. 
I  told  him  'No.*  He  asked  to  see  my  deed. 
I  showed  it  to  him.  Three  or  four  years 
later  he  came  back,  he  said,  'Let's  look  over 
that  Willis  title.'  He  offered  me  $50,  then 
$100,  for  my  mineral  interest  in  my  land. 
At  last  I  offered  to  take  $1,000.  Said  if  he 
did  not  take  my  offer,  I  could  sell  to  whoever 
I  pleased,  and  he  would  try  to  sell  what  he 
held  in  that  neighborhood.  Reuben  Grind- 
staff  worked  400  yards  from  my  house,  and 
I  did  not  see  him.  Never  saw  him  or  Reub- 
en Hoilman  work  on  my  land  since  I  bought 
it  In  1912 .  Reuben  Grindstaff  was  at  my 
house  to  buy  mica.  We  were  threshing 
wheat.  Said  he  did  not  know  if  he  could 
show  us  where  he  once  worked;  that  he  had 
not  been  there  in  15  years." 

There  is  much  other  evidence,  unnecessary 
to  recite,  introduced  by  the  defendant,  tend- 
ing to  show  an  adverse  actual  use  and  occu- 
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pation  of  the  mioeral  Interests  continuously 
for  oTer  seyen  years  from  the  time  the  de- 
fendant acquired  the  deed  from  Slagle  prior 
to  the  commencement  of  this  action. 

Taking  all  the  evidence  into  consideration, 
we  think  his  honor  properly  submitted  the 
qaestlon  of  adverse  possession  to  the  jury. 
His  Instructions  relating  thereto  are  In  line 
with  the  decisions  of  this  court 

[6]  The  (plaintiff  further  requested  |the 
court  to  charge  the  jury:  "Tou  are  Instructed 
that  there  is  no  evidence  to  be  considered 
by  yon  of  any  adverse  possession  to  any 
marble  on  the  land  Involved  herein,  and  if 
you  find  that  the  defendant  has  ripened  title 
to  the  mica  and  other  minerals,  then  your 
ansvrer  to  the  issue  would  be  *Yes,'  but  only 
the  marble  His  honor  refused  to  give  the 
prayer,  as  requested.  The  plaintifF  excepts. 
This  position  Is  untenable.  The  defendant 
was  not  required  to  mine  for  every  known 
ndneral  In  order  to  give  notice  that  he  claim- 
ed the  mineral  Interests.  The  mineral  inter- 
ests In  land  means  all  the  minerals  beneath 
the  surface;  and,  when  the  defendant  sunk 
his  shaft  or  opened  his  mines,  he  gave  notice 
of  his  claim  to  all  such  Interests  included  in 
his  deed,  and  not  to  one  particular  mineral 
only.  We  have  been  dted  to  no  authority  by 
plaintiffs  In  support  of  this  contention,  and 
deem  further  discussion  of  it  unnecessary. 

We  have  examined  the  remaining  assign- 
ments of  error,  and  find  them  without  merit 

No  error. 


OM  N.  C.  808) 

FIRST  NAT.  BANK  OF  OXFORD  v.  KING 

et  aL 

(Supreme  Court  of  North  Carolina.     Dec  10, 

1913.) 

Limitation  of  Actions  (f  155*)— Aoknowl- 

EDOlfENT— NBW  PBOKISB  OB  PART  PaTMENT. 

Where  a  debtor,  to  secure  his  note,  left 
collaterals  with  a  bank  and  constituted  the 
cashier  his  agent,  in  case  of  default,  to  sell  and 
apply  the  proceeds  to  the  note,  and  promised 
to  pay  any  deficiency,  a  sale  and  application  of 
the  proceeds  by  the  cashier  amounted  to  a 
voluntary  payment  by  the  debtor  sufficient  to 
interrupt  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f f  623-630 ;  Dec  Dig.  f 
155.*] 

Clark  and   Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Oranvllle 
County ;  Connor,  Judge. 

Action  by  First  National  Bank  of  Oxford 
against  Claude  King  and  others.  Judgment 
for  plaintiff;  defendants  appeal.    Affirmed. 

Civil  action  upon  these  issues: 

"(1)  Did  the  defendants  execute  the  note, 
as  alleged,  and  make  the  payments  down 
to  April,  1907,  as  alleged?    Answer:  Yes. 

"(2)  Did  the  plaintiff  sell  the  stock  for 
fifteen  hundred  dollars,  and  apply  the  pro- 
ceeds thereof  on  the  note,  as  alleged  in  the 


pleadings,  on  February  25,  1013?  Answer: 
Yes. 

"(3)  Is  the  plalntifTs  cause  of  action  barred 
by  the  statute  of  limitations?   Answer:  No. 

"(4)  Are  the  defendants  indebted  to  the 
plaintiff,  as  alleged,  If  so,  in  what  sum? 
Answer:  $1,036.36,  with  interest  on  $1,005.58 
from  May  2, 1913." 

The  defendants  excepted  to  the  charge  of 
the  court  upon  the  third  issue,  and  appealed. 

Jno.  W.  Hester  and  D.  G.  Brummitt,  both 
of  Oxford,  for  appellants.  Hicks  &  Stem,  of 
Oxford,  and  T.  T.  Hicks,  of  Henderson,  for 
appellee. 

BROWN,  J.  The  part  of  the  charge  ex- 
cepted to  Is  as  follows:  "Inasmuch  as  .the 
note  contains  a  provision  authorizing  the 
plaintiff  bank.  Its  president  or  cashier,  to 
sell  the  stock  mentioned  In  the  note  of  July 
18,  1906,  and  apply  the  proceeds  of  such  sale 
to  the  note,  the  court  holds  and  charges 
you  that  in  making  the  sale  of  the  20  shares 
of  stock  of  the  King  Buggy  Company,  men- 
tioned in  the  note  sued  on,  to  E.  H.  Crenshaw 
on  February  25,  1913,  W.  H.  Hunt,  cashier 
of  plaintiff  bank,  was  acting  as  the  agent  of 
defendants,  and  the  application  of  the  pro- 
ceeds of  such  sale  on  said  date  by  plaintiff 
bank  to  said  note  was  such  a  voluntary  pay- 
ment as  revlyed  the  debt  and  created  a  new- 
promise  or  obligation  upon  the  part  of  de- 
fendants to  pay  said  note.  Thereupon  the 
court  charges  you,  if  you  find  the  facts  to 
be  as  testified  to  in  the  evidence,  to  answer 
the  third  issue,  'No.* " 

The  uncontradicted  evidence  proves  that 
the  defendants  executed  their  obligation  to 
plaintiff,  of  which  the  following  is  a  copy: 
"12,000.00.  Oxford,  N.  C,  July  18th,  1906. 
On  September  1,  1906,  after  date  for  value 
received,  we  promise  to  pay  to  the  First  Na- 
tional Bank  of  Oxford,  N.  C,  or  order,  two 
thousand  dollars,  negotiable  and  payable  at 
said  bank,  with  Interest  at  the  rate  of  six 
per  cent  per  annum  after  maturity,  having 
deposited  with  said  bank  as  collateral  se- 
curity for  payment  of  this,  or  any  other 
liability  or  liabilities  of  ours,  to  said  bank, 
due  or  which  may  be  hereafter  contracted, 
the  following  property,  viz.:  Certificate  No. 
15,  twenty  shares  *King  Buggy  Co.,*  stock 
attached  as  collateral.  It  is  hereby  under- 
stood and  agreed  that  we  are  to  pay  seventy- 
five  dollars  per  month  on  this  note  until 
paid  In  full,  with  such  additional  collaterals 
as  may  from  time  to  time  be  required  by  the 
president  or  cashier  of  the  First  National 
Bank  of  Oxford,  N.  C,  and  which  additional 
collaterals  I  hereby  promise  to  give  at  any 
time  on  demand,  and  if  not  so  given  when  de- 
manded, then  this  note  to  become  due  and 
payable  at  once,  with  full  power  and  au- 
thority to  said  bank  to  sell,  assign  and  de- 
liver the  whole,  or  any  part  thereof,  or  any 
substitutes  therefor,  or  any  additions  thereto, 
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at  any  brokers  board,  or  at  public  or  private 
sale,  at  the  option  of  said  bank,  or  Its  presi- 
dent or  cashier,  or  its,  or  their  or  either  of 
their  assigns  on  the  nonperformance  of  this 
promise,  or  the  nonpayment  of  any  of  the 
liabilities  above  mentioned,  or  at  any  time 
or  times  thereafter,  without  advertisement, 
or  notice,  which  are  hereby  expressly  waiv- 
ed; and  upon  such  sale,  the  holder  hereof 
may  purchase  the  whole  or  any  part  of  such 
securities— clischarged  from  any  right  of 
redemption,  and  by  these  presents  we  do 
hereby  constitute  and  appoint  W.  H.  Hunt, 
cashier,  and  his  successors  in  office  our  true 
and  lawful  attorney,  for  us  and  our  name 
and  behalf  to  assign  and  transfer  said  securi- 
ties to  the  purchasers  thereof.  And  after 
deducting  all  legal  or  other  costs  and  ex- 
penses for  collection,  sal^  and  delivery,  to 
apply  the  residue  of  the  proceeds  of  such  sale 
or  sales  so  to  be  made,  to  pay  any,  either  or 
all  of  said  liabilities,  to  said  bank,  or  Its 
assigns,  as  its  president  or  cashier,  or  Its 
or  their,  or  'either  of  their  assigns,  shall  deem 
proper,  returning  the  overplus,  if  any,  to  the 
undersigned.  And  the  undersigned  agree  to 
be  and  remain  liable  to  the  holder  hereof 
for  any  deficiency.  [Signed]  Claud  King. 
Moses  A.  King.  Jesse  King."  The  defend- 
ants afterwards  made  the  following  payments 
.  on  said  note,  to  wit:  August  6,  1906,  $60 ; 
September  1,  1906,  $30;  October  12,  1906, 
$70;  April  23,  1907,  $15;  and  February  25, 
1913,  from  sale  then  made  of  the  stock  de- 
posited as  aforesaid,  $1,500. 

There  Is  a  conflict  of  authority  on  the 
question  of  the  effect  of  applying  the  pro- 
ceeds of  collaterals  left  with  the  creditor 
by  the  debtor  as  part  payment  of  the  debt 
In  some  jurisdictions.  It  la  regarded  as  suffi- 
cient to  interrupt  the  statute,  provided  the 
collaterals  are  realized  on  within  a  reason- 
able time.  This  Is  the  rule  laid  down  in 
Maine,  Massachusetts,  Nebraska,  New  Jer- 
sey, and  Vermont  In  others  it  is  Ineffectual 
to  stop  the  bar  of  the  statute,  in  the  absence 
of  evidence  of  notice  to  or  assent  by  the 
debtor.  This  is  held  in  Alabama,  New  York, 
and  Minnesota.  Section  25,  Gyc.  p.  1379,  and 
notes. 

The  author  of  Cyc.  says:  *1f  the  debtor 
constitutes  a  third  person  his  agent  to  hold 
and,  in  case  of  default,  to  realize  on  col- 
lateral and  apply  the  proceeds  to  his  debt, 
payment  of  such  proceeds  by  such  agent  will 
Interrupt  the  statute."  25  Cyc.  p.  1379,  and 
notes.  This  distinction  is  based  upon  the 
idea  that  when  the  debtor's  duly  constituted 
agent  makes  the  sale  of  the  collateral  and 
applies  the  proceeds  to  the  payment  of  the 
note.  It  is  the  debtor's  own  act  This  princi- 
ple seems  to  be  supported  by  all  the  author- 
ities. In  the  case  before  us  the  defendants 
not  only  appointed  Hunt  as  their  agent  to  hold 
the  collateral,  sell  It,  and  apply  the  proceeds 
to  the  payment  of  the  note,  but  they  specially 
bound  themselves  to  pay  any  deficiency  re- 
malolng  after  such  application. 


The  words,  "And  the  undersigned  agree- 
to  be  and  remain  liable  to  the  holder  hereof 
for  any  deficiency,"  constitute  a  contract  to 
pay  such  deficiency  when'  ascertained,  and 
that  could  not  be  ascertained  until  the  de- 
fendants' agent  sold  the  collateral  and  ap- 
plied the  net  proceeds  to  the  note. 

No  error. 

CLARK,  C.  J.  (dissenting.)  Revlsal  1905, 
f  371,  provides:  "No  acknowledgment  or 
promise  shall  be  received  as  evidence  of  a 
new  or  continuing  contract,  from  which  the 
statutes  of  limitations  shall  run,  unless  the 
same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby;  but  this 
section  shall  not  alter  the  effect  of  any 
payment  of  principal  or  interest"  It  is 
evident  from  this  that  such  payment  shall 
be  made  under  circumstances  which  shall  be 
equivalent  to  a  new  promise  in  writing;  1.  e., 
it  must  be  a  voluntary  payment  by  a  party 
who  at  the  time  is  free  to  make  his  election, 
and  who  by  the  payment  Intends  to  expressly 
recognize  the  debt  as  existing.  A  sale  under 
a  previous  authorization  to  an  agent  or  trus- 
tee to  sell  collaterals  and  apply  the  proceeds 
on  the  debt  can  no  more  have  the  effect  of 
a  voluntary  new  promise  than  the  agreement 
itself  In  the  face  of  the  note  or  bond  to  pay 
it  The  payment  must  not  only  be  made  In 
recognition  of  debt,  but  there  must  be  an 
agreement  to  pay  the  balance.  Battle  v.  Bat- 
tle, 116  N.  a  161,  21  S.  E.  177 ;  Supply  Co. 
V.  Dowd,  146  N.  C.  196,  59  S.  B.  685,  14  Ann. 
Cas.  211. 

In  this  case,  the  sale  of  the  collaterals  by 
the  trustee  and  the  payment  were  made  after 
the  debt  was  barred.  A  payment  is  a  renew- 
al of  the  debt  as  to  the  principal  (Garrett 
V.  Reeves,  125  N.  C.  529,  84  S.  E.  636),  but  not 
as  to  partners  after  partnership  dissolved 
(Wood  V.  Barber,  90  N.  C.  79),  nor  as  to  in- 
dorsers  (Garrett  v.  Reeves,  supra).  It  fol- 
lows, therefore,  that  it  cannot  be  construed 
as  a  voluntary  payment  constituting  a  new 
promise  by  the  debtor,  where  the  trustee 
makes  the  sale  under  authority  given  seven 
years  prior  thereto  to  sell  the  collaterals. 
When  such  authority  was  conferred  the  debt- 
or was  bound  for  any  deficiency,  because  he 
was  not  yet  protected  by  the  statute.  When 
the  sale  was  made,  and  the  proceeds  were  ap- 
plied, this  was  valid  as  a  sale  and  a  pay- 
ment, but  no  Inference  of  a  new  promise 
could  be  drawn  therefrom;  the  debt  having 
become  barred. 

In  Battle  v.  BatUe,  116  N.  C.  164,  21  S.  B. 
177,  it  is  said :  "Partial  payment  is  allowed 
this  effect  only  when  it  is  made  under  such 
circumstances  as  will  warrant  the  clear  in- 
ference that  the  debtor  recognises  the  debt 
as  then  existing  and  his  willingness,  or  at 
least  his  obligation,  to  pay  the  balance"  (cit- 
ing Hewlett  V.  Schenck,  82  N.  C.  234).  This 
is  reaffirmed  and  amplified  by  Mr.  Justice 
Walker  in  Supply  Co.  v.  Dowd,  146  N.  C. 
196,  59  S.  E.  685.  14  Ann.  Cas.  211.    *'A  new 
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promise  cannot  be  Implied  except  when  tbe 
payment  Is  made  with  the  consent  of  the 
debtor,  not  theretofore  authorized  merely, 
but  given  at  the  time."  "The  principle  Is  that 
by  the  part  payment  the  party  paying  in- 
tended thereby  to  acknowledge  and  admit  the 
greater  debt  to  ^be  due,  and  upon  this  the 
inference  may  be  drawn  of  a  promise  to 
pay  the  balance,  or  the  payment  by  its  own 
▼Igor  reviTes  the  debt**  25  Qyc.  1369 ;  19  A. 
&  E.  326-828. 

The  doctrine  is  best  and  most  clearly  stat- 
ed by  Rapallo,  J.,  in  Harper  v.  Fairley,  53  N. 
Y.  442,  in  a.  case  almost  Identical  with  that 
now  before  the  court.  He  said:  "That  a 
part  payment,  whether  made  before  or  after 
the  debt  was  barred  by  the  statute,  does  not 
reylYe  the  contract,  unless  made  by  the 
debtor  himself,  or  by  some  one  having  au- 
thorittf  to  make  a  new  promise  on  his  he* 
half,  for  the  residue,**  The  bank,  as  trus- 
tee here  for  itself,  did  not  have  the  authority 
to  make  to  itself  a  new  promise  for  the  debt- 
or to  pay  the  debt  The  authority  given  it 
was  no  more  than  to  sell  the  stock  and  apply 
the  proceeds. 

There  must  be  a  conscious,  voluntary,  in- 
tentional act  upon  the  part  of  the  debtor, 
contemporaneous  with  the  payment,  before 
the  implication  of  a  new  promise  will  arise. 
Not  every  payment  if  made  even  by  the  debt- 
or himself  will  have  the  effect  of  reviving 
the  debt,  because  such  payment  may  be 
made  as  a  compromise  and  settlement,  as  in 
Supply  Go.  V.  Dowd,  146  N.  G.  193,  69  S. 
B.  685,  14  Ann.  Ga&  211.  The  intention  to 
pay  the  balance  In  such  case  would  be  lack- 
ing, and  no  new  promise  could  be  implied. 
U.  S.  V.  Wilder,  13  Wall.  254,  20  L.  Ed.  681. 
In  this  case,  the  authority,  given  seven  y^rs 
before,  to  sell  the  collaterals  and  apply  the 
proceeds,  cannot  be  construed  as  equivalent 
to  a  new  promise  in  1913  to  pay  the  balance 
of  the  debt,  when  the  sale  did  not  take  place 
tm  that  Ume. 

"Where  a  debtor  owes  two  notes  to  the 
same  creditor,  one  of  which  is  barred  and 
the  other  is  not,  and  a  payment  is  made  with- 
out any  direction  as  to  wtdch  note  it  shall 
be  applied,  the  creditor  may  apply  it  upon 
the  barred  debt,  but  such  application  does 
not  revive  the  debt,  nor  imply  a  new  prom- 
ise. No  inference  of  such  intention  to  pay 
the  balance  can  be  drawn  from  the  act,  and 
no  new  promise  will  arise.'*  McBride  v. 
Noble,  40  Golo.  372,  90  Pac.  1037,  13  Ann. 
Gas.  1202;  Ramsay  v.  Warner,  97  Mass.  8, 
and  cases  cited  in  notes  to  U.  S.  v.  Wilder, 
20  L.  Ed.  681. 

No  ex  parte  action  on  the  part  of  the  credi- 
tor is  sufficient.  But  the  payment  must  be 
made,  either  by  the  creditor  voluntarily,  or 
by  some  one  clothed  with  authority,  not  only 
to  make  the  payment,  but  to  make  it  as  a 
new  promise  in  his  behalf.  The  creditor 
cannot  credit  upon  the  note  a  debt  owing  by 
him  to  the  debtor,  and  thus  revive  the  debt 
Bank  t.  Harris,  96  N.  a  118,  1  S.  B.  459. 


This  court  has  held  that  the  payment  by 
a  trustee,  who  is  selected  as  a  disinterested 
party,  at  the  time  the  debt  is  contracted,  to 
hold  the  legal  title,  will  not  operate  to  xe- 
▼ive  the  debt  or  toll  the  statute.  Battle  v. 
Battle,  supra.  In  Gone  v.  Hyatt,  132  N.  G. 
810,  44  S.  E.  678,  the  true  rule  Is  laid  down: 
"The  reason  why  a  part  i>ayment  is  allowed 
to  prevent  the  bar  of  the  statute  is  that 
it  is  deemed  an  admission  of  a  subsisting 
liability  from  which  a  promise,  as  of  the 
date  of  the  payment,  to  pay  the  balance  of 
the  debt  will  be  Implied.  But  in  order  to 
raise  this  implication,  there  must  he  a  vol- 
untary payment  by  the  debtor,  or  by  some 
one  authorized  to  make  the  payment  for 
him."  The  sale  of  collaterals  and  applica- 
tion of  proceeds,  under  authority  given  sev- 
en years  prior  thereto,  cannot  be  considered 
a  voluntary  payment  that  will  raise  the  im- 
plication of  a  new  promise. 

This  debt  became  barred  on  April  24,  1910. 
The  authority  to  sell  the  collaterals  upon  de- 
fault was  given  when  the  note  was  executed 
and  the  collaterals  deposited  July  18,  1906. 
The  sale  of  the  collaterals  was  not  made  till 
February,  1913.  Whether  such  sale  and  ap- 
plication would  be  valid  after  the  debt  was 
barred  is  a  matter  about  which  the  deci- 
sions differ,  but  none  go  so  far  as  to  say 
that  such  act  will  revive  the  debt  25  Gyc. 
1379. 

In  1  Wood,  Statute  of  Limitations  (2d  Ed.) 
282,  it  is  said  that  a  part  payment  derived 
from  collateral  security,  and  its  application 
to  the  debt  without  the 'debtor's  assent  at 
the  time,  does  not  remove  the  bar,  citing 
Harper  v.  Fairley,  53  N.  T.  442;  Brown  v. 
Latham,  58  N.  H.  30,  42  Am.  Rep.  568,  and 
other  cases. 

In  Jones  v.  Langhorne,  19  Oolo.  206,  34 
Pac.  997,  it  is  held:  **A  new  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations 
will  not  be  Implied  from  part  payment,  where 
the  circumstances  of  the  payment  rebut  the 
inference  of  such  promise;  and,  where  the 
part  payment  is  money  realized  from  assets 
transferred  by  the  debtor  to  the  creditor, 
the  new  promise  Is  not  to  be  implied  as  of  a 
date  later  than  the  transfer."  This  date  in 
this  case  was  July,  1906. 

Again  in  Good  v.  Ehrlich,  67  Kan.  94,  72 
Pac.  545,  it  is  held  that  **to  revive  a  debt 
there  must  be  a  voluntary  payment,  and  col- 
lection from  collaterals  cannot  have  this  ef- 
fect, but  such  collection  must  be  referred 
back  to  the  date  of  the  deposit  of  the  col- 
laterals." 

The  strongest  case  possibly  is  Ferris  v. 
Curtis,  53  Golo.  340,  127  Pac.  236  (decided 
October  7,  1912),  where  it  is  said,  at  page  345 
of  53  Golo.,  at  page  238  of  127  Pac:  "It 
has  also  been  repeatedly  held  in  this  Juris- 
diction that  the  efficiency  of  the  payment  to 
avert  the  effect  of  the  statute  of  limitations 
as  a  bar  rests  In  the  conscious  and  volun- 
tary act  of  the  defendant,  when  explainable 
only  as  a  recognition  and  confession  of  the 
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existing  liability.  To  raise  such  Implied 
promise,  it  must  be  voluntarily  made  by  the 
debtor  to  the  creditor.  It  must  be  shown 
to  be  a  payment  of  a  portion  of  an  admitted 
debt,  paid  to  and  accepted  by  the  credi- 
tor as  such,  accompanied  by  circumstances 
amounting  to  an  absolute,  unqualified  ac- 
knowledgment  of  more  being  due,  from  which 
a  promise  must  be  inferred  to  pay  the  re- 
mainder." The  court  then  held  that,  in  this 
aspect,  the  sale  of  collaterals  under  a  prior 
authority  to  be  applied  to  the  debt,  while  an 
authorized,  is  ndt  a  voluntary ,  but  an  in- 
Toluntary,  sale,  from  which  no  new  prom- 
ise, can  be  implied. 

In  Bank  v.  Barnaby,  197  N.  Y.  210,  90  N. 
E.  834,  27  L.  R.  A.  (N.  S.)  843,  the  paper 
and  authority  were  identical  with  those  in 
this  case,  and  the  court,  reviewing  ali  the  au- 
thorities, held:  "Few  lawyers  will  have  the 
courage  to  argue  that  under  a  general  au- 
thority to  sell  securities  and  apply  the  pro- 
ceeds a  pledgee  will  have  power  to  revive 
a  debt  against  his  pledgor  already  barred  by 
the  statute." 

A  part  payment,  to  bar  the  statute  to  re- 
vive the  debt,  must  be  made  with  the  inten- 
tion of  making  a  new  promise  and  acknowl- 
edging the  debt  The  above  authorities  hold 
that  such  intention  cannot  be  implied  from 
the  sale  of  collaterals,  and  their  application 
under  authority  given  prior  thereto,  and 
most  especially  this  could  not  be  the  effect 
when  the  debt  in  the  meantime  has  become 
barred.  There  was  no  express  evidence  of* 
fered  in  this  case  of  such  intention ;  and,  if 
there  had  been,  it  should  have  been  sub- 
mitted to  the  Jury.    25  Gyc.  1369,  and  notes. 

HOKE,  J.,  concurs  in  this  dissent 


(164  N.  C.  79) 

HOYLB  et  al.  v.  CITY  OF  HICKORY. 

(Supreme  Court  of  North  Caroliika.     Dec.  10, 

1913.) 

1.  Municipal  CoRPORAtioivs  (§  404*)  — 
Change  of  Grade—Action  for  Daicaob-- 
Admission  of  Evidence. 

In  an  action  by  an  abutting  owner  for  dam- 
ages to  his  property  by  making  a  fill  in  the 
street  in  front  of  his  house,  evidence  that  the 
grade  was  different  at  another  point  was  not 
material,  the  city  having  a  right  to  grade  the 
street  according  to  the  jadgment  of  competent 
engineers,  subject  to  the  approval  of  the  board 
of  commissioners,  in  absence  of  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  989-991,  993-999; 
Dec.  Dig.  S  404.*] 

2.  Municipal  Corporations  (§  404*)  — 
Streets— Change  of  Grade. 

That  the  height  of  an  embankment,  made 
in  »  street  by  changing  the  grade,  inconven- 
ienced an  abutting  owner  and  injured  his  prop- 
erty was  not  evidence  of  negligent  construction, 
so  as  to  authorize  the  submission  of  the  ques- 
tion of  negligent  construction  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  989-991,  993-999; 
Dec.  Dig.  I  404.*] 


3.  MuNiciPAi*  Corporations  (f  404*)  — 
Streets— Ch A NOE  of  Grade. 

Whether  a  cit^,  in  changing  the  grade  of 
a  street,  was  negligent  in  not  erecting  a  re- 
taining wall  to  prevent  dirt  from  falling  from 
an  embankment  upon  an  abutting  lot.  should 
be  submitted  to  the  jury  in  an  action  for  dam- 
ages unless  the  owner  consented  that  the  work 
be  done  without  such  wall,  in  which  event  he 
cannot  complain  of  failure  to  erect  a  wall, 
and  evidence  is  admissible  to  show  such  consent. 

[Ed.  Note.- Por  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ff  989-991,  99^-999; 
Dec  Dig.  f  404.*] 

4.  Municipal  Corporations  (f  385*)  — 
Streets— Change  of  Grade— Action  fob 
Damages. 

An  abutting  owner  cannot  recover  for  any 
inconvenience  or  damage  to  his  property  from 
making  a  fill  in  the  street  in  changing  the  grade 
under  the  advice  and  supervision  of  the  city 
engineer  whose  plans  were  approved  in  good 
faith  by  the  city  authorities,  unless  the  work 
was  negligentiy  done. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Ceht  Dig.  f f  925-928 ;   Dec.  I>i«. 

Allen,  J.,  dissenting. 

> 

Appeal  from  Superior  Court,  Catawba 
County;  Cline,  Judge.    « 

Action  by  OUie  Hoyle  and  others  against 
the  City  of  Hickory.  From  a  Judgment  for 
plaintiffs,  defendant  appeal&  Reversed,  and 
new  trial  granted. 

A.  A.  Whitener,  of  Hickory,  for  appellant 
W.  A.  Self  and  O.  L.  Whitener,  both  of 
Hickory,  for  appellees. 

CLARK,  a  J.  The  defendant  in  grading 
Ninth  avenue  in  that  city  found  it  necessary 
to  place  a  fill  between  five  and  six  feet  high 
in  front  of  a  house  belonging  to  the  plain- 
tiffs, which  was  located  in  a  depression. 
There  were  no  condemnation  proceedings,  as 
the  city  did  not  take  any  portion  of  the  prop- 
erty belonging  to  the  plaintiffs.  This  action 
was  brought,  alleging  that  the  fill  was  nesU- 
gently  constructed.  The  evidence  is  that  the 
work  was  executed  for  the  city  in  accord- 
ance with  the  plans,  specifications,  and  di- 
rections of  the  city  engineer.  It  was  not  de- 
nied that  the  dty  acted  in  good  faith  in 
grading  the  street 

In  Tate  v.  Greensboro,  114  N.  a  401,  19  S. 
E.  769,  24  L.  R.  A.  671,  it  is  said:  "As  against 
the  lot  owner  a  city,  as  trustee  of  the  puh- 
lic  use,  has  an  undoubted  right,  whenever  its 
authorities  see  fit,  to  open  and  fit  for  use 
and  travel  the  streets  over  which  the  public 
easement  extends  to  the  entire  width,  and 
whether  it  will  so  open  and  improve  it,  or 
whether  it  should  be  opened  or  improved,  is 
a  matter  of  discretion  to  be  determined,  by 
the  public  authorities  to  whom  the  charige 
and  control  of  the  public  interests  In  and 
over  such  easements  are  committed.  VTith 
this  discretion  of  the  authorities  courts  can- 
not ordinarily  interfere  •  •  •  so  long  as 
the  easement  continues  to  exist  *  *  • 
The  public  use  is  the  dominant  interest,  and 
the  public  authorities  are  the  exclusive  judg- 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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eB  when  and  to  what  extent  the  street  shall 
be  improved.  Courts  can  interfere  only  In 
cases  of  fraud  and  oppression,  constituting 
manifest  abuse  of  discretion.  It  necessarily 
follows  that  for  the  performance  of  this  dis- 
cretionary duty  by  the  dty  officers  in  a  rea- 
sonable and  prudent  manner  no  action  can  be 
maintained  against  the  city." 

"Authority  to  establish  grades  for  streets, 
and  to  grade  them,  inyolyes  the  right  to 
make  changes  in  the  surface  of  the  ground 
which  may  injuriously  affect  the  adjacent 
property  owners ;  but  where  the  power  is  not 
exceeded,  there  is  no  liability,  unless  created 
by  special  constitutional  provision  or  by  stat- 
ute (and  then  only  in  the  mode  and  to  the 
extent  provided),  for  the  consequences  re- 
salting  from  the  powers  being  exercised  and 
properly  carried  into  execution.**  2  Dillon, 
Mun.  Corp.  f  1040,  dted  and  approved  in 
Dorsey  v.  Henderson,  148  N.  O.  426,  62  a  E. 
548. 

Dorsey  ▼.  Henderson  also  cites  with  ap- 
proval from  10  A.  &  B.  (2d  Ed.)  1124ff,  as 
follows:  "A  change  of  grade  in  streets  made 
by  a  municipality,  if  made  in  accordance 
with  the  statute,  is  not  such  an  injury  to  ad- 
Joining  property  as  to  require  compensation 
to  be  made  to  owners  unless  there  is  a  stat- 
ute rendering  the  municipality  liable  there- 
for." It  is  further  said  therein  that  this 
citation  is  based  upon  cases  cited  from  Eng- 
land, the  United  States  Supreme  Ck)urt,  and 
25  states,  and  is  recognized  especially  in 
Transportation  Co.  t.  Chicago,  09  U.  S.  635, 
25  L.  Eld.  336;  Smith  v.  Washington,  20  How. 
135,  15  L.  Ed.  858.  Indeed  the  whole  subject 
is  so  fully  discussed  by  Mr.  Justice  Brown 
in  Dorsey  ▼.  Henderson,  148  N.  a  423,  62  S. 
E.  547,  that  nothing  can  be  added.  In  that 
case  it  is  said  that  an  abutting  owner  on  a 
public  street  cannot  ''recover  damages  for 
the  diminution  in  the  value  of  his  property, 
caused  by  the  change  in  the  grade  of  the 
street,  in  the  absence  of  any  negligence  in 
the  construction  of  the  work.  •  •  •  The 
law  has  been  so  held  by  this  court  in  a  num- 
ber of  cases,  and  in  such  explicit  terms  that 
to  adopt  the  plaintiff's  theories  would  be  to 
overrule  a  long  line  of  well-established  prec- 
edents. The  question  was  first  considered 
in  this  court  In  1848,  and  exhaustively  dis- 
cussed by  Judge  Pearson,  and  the  conclusion 
reached  that  where  a  municipal  corporation 
has  authority  to  grade  its  streets,  it  is  not 
liable  for  consequential  damage,  unless  the 
work  was  done  in  an  unskillful  and  incau- 
tious manner.  Meares  v.  Wilmington,  31  N. 
C.  73  [49  AnL  Dec.  412].  This  case  has  been 
approved  and  followed  in  many  adjudications 
of  this  court  in  more  recent  years.  Salis- 
bury V.  Railroad,  91  N.  C.  490;  Wright  v. 
Wilmington,  92  N.  C.  160;  Tate  v.  Greens- 
boro, 114  N.  C.  397  [19  S.  B.  767,  24  L.  R.  A. 
6711:  Brown  v.  Electric  Co.,  138  N.  C.  537 
[51  S.  E.  62,  69  Ix  R.  A.  631,  107  Am.  St 
Rep.  554];  Ward  v.  Commissioners,  146  N.  C. 


538  [60  S.  B.  418,  125  Am.  St  Rep.  489]; 
Small  V.  Edenton,  146  N.  a  527  [60  S.  B. 
413,  20  L.  R.  A  (N.  S.)  145] ;  Jones  v.  Hen- 
derson, 147  N.  a  120  [60  S.  E.  894].  In  Thom- 
ason  V.  Railroad  the  subject  is  referred  to 
as  'the  settled  doctrine  of  this  state.'  142  N. 
C.  307  [55  S.  E.  198]." 

In  Cooley,  Cons.  Lim.  542,  it  is  said  that 
this  doctrine  is  almost  universally  accepted 
by  the  state  courts  of  this  country.  In 
Transportation  Co.  w  Chicago,  99  U.  S.  635, 
25  L.  Ed.  336,  it  is  said  that  the  doctrine 
"rests  upon  the  soundest  legal  reason,"  add- 
ing, "acts  done  in  the  proper  exercise  of 
governmental  powers,  and  not  directly  en- 
croaching upon  private  property,  though 
their  consequences  may  Impair  its  use,  are 
universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its 
agents,  or  give  him  any  right  of  action. 
This  is  supported  by  an  Immense  weight  of 
authority." 

There  is  no  constitutional  provision  or 
statute  which  limits  the  right  in  this  state, 
and  on  the  contrary  the  defendant  has  full 
authority  for  its  action  under  the  provisions 
of  its  charter  (chapter  242,  Pr.  Laws  1907). 
Dorsey  v.  Henderson,  supra,  was  a  carefully 
considered  case,  and  has  been  cited  and  ap- 
proved since.  Crowell  v.  Monroe,  152  N.  C. 
401,  67  S.  B.  989 ;  Harper  v.  Lenoir,  152  N. 
a  726,  68  S.  B.  228;  Earnhardt  v.  Com*rs, 
157  N.  a  236,  72  a  B.  864. 

[1]  The  plaintiffs  were  permitted  to  in- 
troduce evidence  tending  to  show  that  the 
grade  at  another  place  on  said  Ninth  avenue 
was  different  from  ,that  opposite  their  proi>- 
erty.  The  evidence  of  the  three  civil  en- 
gineers, one  of  them  subpoenaed  by  plaintiffs, 
was  that  the  grade  opposite  plaintiffs'  prop- 
erty was  necessary  and  proper.  The  evi- 
dence that  the  grade  at  another  point  was 
different  was  incompetent  It  tended  mere- 
ly to  raise  another  issue,  not  pertinent  to 
this  controversy.  The  dty  had  the  right  to 
grade  the  street  in  accordance  with  the 
Judgment  of  the  civil  engineers,  subject  to 
the  approval  of  its  board  of  commissioners, 
in  the  absence  of  evidence  of  oppression,  mis- 
conduct, or  bad  faith,  of  which  there  was  no 
evidence. 

[2]  The  court  also  erred  in  instructing  the 
Jury  that  it  was  for  them  to  say  from  the 
evidence  whether  or  not  the  construction  of 
the  embankment  at  this  point  was  negligent 
because  of  an  unnecessary  height,  because 
there  was  no  evidence  to  support  this  view. 
If  there  had  been^  It  should  have  been  sub- 
mitted to  the  Jury.  Harper  v.  Lenoir,  152 
N.  C.  726,  68  &  B.  228.  But  the  mere  fact 
that  the  height  of  the  enbankment  was  an 
inconvenience  to  the  plaintiffs  and  injured 
the  value  of  their  property  was  not  of  itself 
evidence  to  support  the  allegation  of  negli- 
gent construction.     The  Jury  have  neither 
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the  skill  nor  the  Instniments  to  enable  them 
to  review  the  work  of  the  engineers,  nor 
have  they  the  experience  or  the  opportunity 
to  examine  and  criticise  the  work. 

[3]  The  plaintiff^  also  contended  that  the 
work  was  negligently  done  because  the  dirt 
was  permitted  to  roll  down  from  the  enbank- 
ment  upon  their  lot,  covering  up  part*  of  It, 
and  some  of  It  rolling  upon  their  porch. 
Whether  it  was  negligence  not  to  put  In  a 
retaining  wall  to  prevent  this  might  well  be 
submitted  to  the  jury,  unless  the  plaintiffs 
consented  to  the  work  being  done  without 
this.  There  was  evidence  that  they  objected 
to  a  retaining  wall  being  put  In,  and  also 
that  they  gave  permission  that  the  work 
should  be  done  without  such  walL  If  so, 
they  cannot  complain  of  the  consequences. 
The  court  erred  In  refusing  to  admit  evi- 
dence in  corroboration  of  the  alleged  agree- 
ment on  the  part  of  the  plaintiffs  to  this  ef- 
fect and  the  ratification  of  such  agreement 
by  the  town  authorities. 

It  was  alleged  In  the  complaint  that  the 
dty  cut  down  an  oak  tree  on  the  plaintiffs' 
lot  worth  $25.  This  was  denied  in  the  an- 
swer, and  the  preponderance  of  the  evidence 
seems  to  be  that  the  tree  was  not  cut  down 
by  the  city,  or  by  Its  authority,  but  by  a 
negro,  with  the  permission  of  the  plainUfl^ 
This  controversy  can  scarcely  be  said  to 
come  within  the  terms  of  the  issues  submit- 
ted, for  it  was  no  part  of  the  grading  of  the 
street  But  as  the  case  goes  back  for  new 
trial  a  separate  issue  as  to  this  point  can  be 
submitted  if  desired. 

[4]  Our  conclusion  is  that,  for  any  incon- 
venience of  damage  sustained  by  the  plain- 
tiffs' lot  from  placing  the  fill  In  the  street 
opposite  thereto,  under  the  advice  and  super- 
vision of  the  dvll  engineer,  whose  plans  were 
approved  by  the  dty  authorities  acting  in 
good  fftith,  the  plaintiffs  cannot  recover,  un- 
less the  work  was  done  negligently.  It  is 
damnum  absque  injuria.  The  court  erred 
in  submitting  to  the  Jury  the  question  wheth- 
er the  embankment  was  not  negligently  con- 
structed because  unnecessarily  high,  with- 
out evidence  to  support  it,  in  allowing  the 
Jury  to  consider  evidence  as  to  the  nature 
of  the  grading  on  another  block  on  said 
street,  and  in  not  submitting  to  the  Jury  for 
thdr  consideration  the  evidence  of  the  agree- 
ment of  the  plaintiffs  to  dispense  with  the 
erection  of  a  retaining  walL  If  there  was 
no  such  agreement,  the  plaintiffs  were  en- 
titled to  have  the  Jury  consider  the  damage, 
if  any,  caused  by  defendant's  negligence  in 
not  erecting  a  retaining  wall  to  prevent  the 
dirt  from  rolling  down  upon  the  lot  of  the 
plaintiffs. 

For  the  reasons  above  given  there  must  be 
a  new  trlaL 

ALLEN,  J^  dissents.  HOKE,  J.,  did  not 
sit. 


(IM  N.  O.  102) 

BAIN  V.   CITY  OF  GOLDSBORO. 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

1.  Municipal  Corporations  (8  918*)— Bonds 
—  Submission  to  Popular  vote  —  Neces- 
sity. 

Under  Act  Sp.  Sess.  1913,  authorizing  the 
city  of  Goldsboro  to  issue  bonds  for  the  purpose 
of  completing  the  enlargement  and  improvement 
of  its  waterworks  plant  and  system,  the  issuance 
of  such  bonds  need  not  be  submitted  to  a  pop- 
ular vote,  as  the  act  contemplates  no  such  vote, 
and  Pub.  Laws  1911,  c  86,  authorizing  a  town, 
city,  or  municipality,  after  a  majority  of  the 
qualified  voters  thereof  have  approved  and  au- 
thorized the  same,  to  issue  bonds  for  the  con- 
struction, maintenance,  and  operation  of  a  sys- 
tem of  waterworks,  applies  only  to  municipal 
corporations  whose  charters  make  no  special 
provision  for  the  establishment  or  improvement 
of  waterworks. 

[Ed.  Note. — VoT  other  cases,  see  Municipal 
Corporations,  Cent  Di|;.  ||  1919-1923;  Dec. 
Dig.  I  918.*] 

2.  Municipal  Corporations  (f  957*)— Tax- 
ation—Statutory  Restrictions. 

The  Revenue  Act  of  1918  (Pub.  Laws  1913, 
c  201)  f  8,  providing  that  no  city  or  other  mu- 
nicipal corporation  shall  have  power  to  impose, 
levy,  or  collect  any  greater  sum  on  real  and 
personal  property  than  one  per  cent  of  the 
value  thereof  except  by  special  authority  from 
the  General  Assembly,  does  not  apply  to  a  tax 
levied  for  the  payment  of  the  principal  and 
interest  of  bonds  which  the  dtv  of  Goldsboro 
is  authorized  by  Act  Sp.  Sess.  1918  to  issue  for 
the  purpose  of  completing  the  enlargement  and 
improvement  of  its  waterworks  plant  and  sys- 
tem as  that  act  expressly  authorizes  the  levying 
of  a  tax  for  such  purpose. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  2015-2022;  Dec. 
Dig.  f  957.*] 

8.  Municipal  Corporations  (f  993*)— Bonds 
—Taxpayer's  Action— Burden  of  Proof. 
A  taxpayer  suing  to  enjoin  the  Issuance 
of  bonds  authorized  by  the  Legislature  had  the 
burden  of  showing  that  the  issuance  of  such 
bonds  or  the  levy  of  a  tax  for  paying  the  prin- 
cipal and  interest  thereof  would  violate  Reivisal 
1905,  §  2977,  making  it  unlawful  for  any  city  or 
town  to  contract  any  debt,  pledge  its  faith,  or 
loan  Its  credit  for  any  special  purpose  to  an 
extent  exceeding  in  the  aggregate  10  per  cent, 
of  the  assessed  valuation  of  the  real  and  per- 
sonal property  situated  in  such  city  or  town. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {§  215S-2161;  Dec 
Dig.  S  993.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Daniels,  Judge. 

Action  by  W.  H.  Bain  against  the  City  of 
Goldsboro.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 


The  General  Assembly,  at  Its  special 
slon  of  1913  (acts  not  yet  published),  au- 
thorized the  city  of  Goldsboro  to  Issue  bonds 
in  the  total  sum  of  $20,000  for  the  purpose  of 
completing  the  enlargement  and  Improve- 
ment of  Its  waterworks  plant  and  system, 
said  bonds  to  run  for  30  years,  and  provided 
for  a  specified  tax  to  pay  accruing  interest 
and  the  principal  at  its  maturity.  The  de- 
fendants propose  to  issue  the  bonds  thus  au- 
thorized without  submitting  the  question  of 
their  issue  to  the  qualified  voters  of  the  cl^. 


^For  other  casM  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  lndex< 
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It  is  alleged  by  plaintiff.  In  his  complaint,  he 
being  a  citizen  and  taxpayer  of  Goldsboro,  that 
the  term  of  the  present  members  of  the  board 
of  aldermen  of  the  city  will  expire  in  May, 
1915 ;  that  the  population  of  the  city  is  ap- 
proximately 8,000,  and  the  assessed  valna- 
tion  of  all  real  and  personal  property  within 
its  corporate  limits  is  approximately  $4,500,- 
000,  and  the  rate  of  taxation  at  the  present 
time  94  cents  on  the  assessed  valuation  of 
nal  and  personal  property  and  $2.82  on  each 
poll.  Plaintiff  asks  for  an  Injunction  against 
the  Issuance  of  the  bonds.  The  court,  upon 
the  pleadings,  denied  the  application,  and  he 
appealed. 

R.  M.  Robinson,  of  Ooldsboro,  for  appel- 
lant. D.  O.  Humphrey,  of  Goldsboro,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  as 
aboTe).  [1]  We  think  the  Judgment  was  cor- 
rect No  popular  vote  was  required,  as  none 
is  proTlded  for  in  the  act  of  1913,  and  it  was 
evidently  contemplated  by  the  Legislature, 
In  passing  the  act,  that  there  should  be  none. 
The  Act  of  1911,  c.  86,  waa  intended  to  apply 
to  municipal  corporations  whose  charters 
make  no  special  provision  for  the  establish- 
ment or  improvement  of  waterworks,  sewer- 
age, or  lighting  plants  and  systems.  Murphy 
V.  Webb,  156  N.  C  402,  72  S.  E.  460.  This 
case  also  holds  that  the  cost  of  the  improve- 
ments for  which  the  bonds  in  question  are 
to  be  issued  fall  within  the  general  class  and 
description  of  necessary  expenses,  which  do 
not  require  a  favorable  vote  of  the  people  be- 
fore the  bonds  are  issued.  Bradshaw  v.  High 
Point,  151  N.  C.  517,  66  S.  E.  601,  Fawcett 
V.  Mt  Airy,  134  N.  G.  125,  45  S.  E.  1029,  63 
Lu  B.  A.  870,  101  Am.  St  Rep.  825,  Robinson 
V.  Goldsboro,  185  N.  G.  382,  47  S.  E.  462,  to 
which  may  be  added  Water  Gompany  v. 
Trustees,  151  N.  G.  171,  65  S.  E.  927,  as  in- 
volving the  question  we  are  now  discussing. 

[21  The  clause  of  the  Revenue  Act  (Pub- 
lic Laws  of  1913,  c.  201,  fi  3)  limiting  the  rate 
of  municipal  taxation  to  one  per  centum  on 
the  value  of  real  and  personal  property  does 
not  apply  to  our  facts,  as  the  Legislature  has 
given  special  authority  to  levy  the  tax  for 
the  payment  of  the  principal  and  interest  of 
the  bonds  to  be  issued  by  the  defendant, 
which  brings  this  case  within  the  exception 
of  that  section. 

[3]  There  is  nothing  in  the  facts,  as  now 
presented,  to  show  that  the  issue  of  the 
bonds  or  the  levy  of  the  tax  for  the  purpose 
of  paying  principal  and  interest  is  contrary 
to  any  prohibition,  restriction,  or  limitation 
of  the  law  as  regards  the  power  of  municipal 
corporations  to  contract  a  debt  or  Impose  a 
tax  upon  its  citizens.  Plaintiff,  being  the 
actor  and  holding  the  afflrmatiye,  is  required 
to  take  the  burden  of  proving  wherein  any 
such  conflict  between  the  proposed  action  of 
defendant  and  the  law  exists.    This  he  has 


not  done,  according  to  our  view  of  the  facta 
The  case  seems  to  be  fully  covered  by  the  rea- 
soning in  Wharton  v.  Greensboro,  146  N.  G. 
356,  59  S.  E.  1043,  and  especially  by  the  de- 
cision in  Underwood  v.  Asheboro,  152  N.  G. 
641,  68  S.  E.  147,  where  the  Ghief  Justice 
says :  "It  does  not  appear  that,  after  deduct- 
ing rentals  and  profits  of  the  water  system, 
the  levy  to  pay  interest  on  these  bonds  would 
probably  swell  the  total  levy  for  other  than 
special  purposes  (which  are  authorized  by 
special  statute)  beyond  the  limitation  in  Re- 
visal,  f  2924,  or  Revisal,  f  5110.  The  burden 
to  show  this  was  on  the  plaintiff  asking  for 
an  injunction."  This  places  the  burden 
where  it  properly  belongs,  and  the  same  rule 
is  applicable  to  Revisal,  f  2977,  as  to  the  10 
per  cent  restriction  upon  the  right  of  such  a 
cori)oration  to  contract  debts,  pledge  its 
faith,  or  loan  its  credit,  which  section  was 
considered  in  Wharton  v.  Greensboro,  supra, 
where  Justice  Brown  says:  "A  special  pur- 
pose, within  the  meaning  of  the  statute,  em- 
braces all  forms  of  debt  not  within  the  le- 
gitimate necessary  expenses  of  the  munici- 
pality." Where  the  facts  do  not  appear,  we 
must  presume  that  they  do  not  exist,  or  oth- 
erwise the  party  who  asserts  and  relies  on 
their  existence  would  have  brought  them  for- 
ward, and«  besides,  it  is  incumbent  upon  the 
appellant  to  show  error  afllrmatively  in  such 
a  case. 
Affirmed. 


OU  N.  C.  Z16) 

WILLIAMS  V.  HUTTON  &  BU0RB0NNAI8 

GO.  et  aL 

(Supreme  C!oart  of  North  Garolina.     Dec.  10, 

1913.) 

1.  AonoN  (f  65*)— Dbtekses  AocBxnNO  attbb 

GOMMKNCEMBNT. 

At  common  law  defenses  arising  after  the 
action  was  commenced  were  only  available  to 
dismiss  the  action  and  not  for  adjudging  the 
rights  of  the  parties. 

[EM.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  f§  735,  736 ;  Dec  Dig.  f  65.*] 

2.  Plbadinq  (§  272*)->Pleas— Ptrn9  Dabbsin 

CONTINUANCB. 

At  common  law  defendant  could  take  ad- 
vantage of  a  defense  arising  after  the  com- 
mencement of  the  action  and  before  the  filing 
of  the  plea  by  setting  it  up  in  the  plea  and, 
if  it  occurred  after  the  plea  was  filed,  by  a  plea 
puis  darrein  continuance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §§  823-831 ;   Dea  Dig.  §  272.*] 

3.  Pleading  (§  290*)—Plbas— Subsequently 
Abisinq  Defenses. 

At  common  law  a  plea  of  a  d^ense  aris- 
ing after  the  commencement  of  the  action  had 
to  be  made  under  oath. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  859-863,  886%;  Dec  Dig.  { 
290.*] 

4.  Pleading  (§  272*)— Pleas— Puis  Dabbein 
Gontinuance— Effect. 

A  plea  of  puis  darrein  continnanoe  at  com- 
mon law  waived  all  other  pleas. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §§  823-831 ;    Dec.  Dig.  §  272.*] 


•For  other  cases  see  same  topio  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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5.  quietino  titlb   (|  42 •)— supplemental 
Answer— Defenses  Available. 

As  a  rule  defendact  may  set  up  facts  pc- 
earring  after  the  commencement  of  the  action 
and  constituting  a  defense,  by  a  supplemental 
answer,  including  any  defense  which  defend- 
ant could,  at  common  law,  have  pleaded  puis 
darrein  continuance,  and  a  plea,  in  an  action 
to  remove  a  cloud  from  title  that,  since  the 
commencement  of  the  action,  a  judgment  was 
rendered  adjudicating  that  another  nolds  title 
as  trustee  for  defendants  was  properly  set  up 
as  a  defense  by  supplemental  answer;  Bevisal 
1905,  f  479,  not  requiring  new  matter  consti- 
tuting a  defense  to  exist  at  the  commencement 
of  the  action. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  f  83 ;  Dec  Dig.  f  42.*] 

6.  Pleading     (f     93*)  —  Inconsistent    De- 
fenses. 

Inconsistent  defenses  may  be  pleaded. 

DSd.    Note.— For   other   cases,    see    Pleading, 
Gent.  Dig.  §§  189,  190;    Dec  Dig.  §  93.*] 

7.  Pleading  (f  166*)—Denial— Failure  to 
Reply. 

Matter  alleged  by  defendant  not  constitut- 
ing a  counterclaim  is  deemed  denied  without  a 
reply. 

[EJd.    Note.— For   other   cases,   see    Pleading, 
Cent  Dig.  H  321%-328 ;   Dec.  Dig.  f  166.*] 

R.  Judgment  (§  948*)— Res  Judicata— Neces- 
sity OF  Pleading. 

An   estoppel  by  judgment  is   new   matter 

which  must  be  pleaded  by  defendant. 
[E3d.   Note. — For  other  cases,  see  Judgment, 

Cent.  Dig.  ff  1787-1798 ;  Dec  Dig.  f  948.*] 

9.  Judgment  ({  958*)— Res  Judicata— Ques- 
tions FOR  Jury. 

An  estoppel  by  judgment,  set  up  by  de- 
fendant, must  be  established  by  the  verdict  un- 
less the  facts  relating  thereto  are  admitted, 
when  it  may  be  ruled  by  the  court  as  a  matter 
of  law. 

[Ed.   Note.— For  other  cases,  see   Judgment, 
Gent.  Dig.  f f  1827-1829 ;   Dec.  Dig.  f  958.*] 

10.  Quieting  Title  (S  40*)—Reply— Neces- 
sity. 

A  defense  alleged  in  a  supplemental  an- 
sv^r,  in  an  action  to  remove  a  cloud  from  ti- 
tle, that  since  the  commencement  of  the  action 
a  Judgment  was  rendered  adjudicating  that  an- 
other holds  title  as  trustee  for  defendants  was 
not  a  counterclaim,  so  that  it  was  not  neces- 
sary to  reply  thereto  in  order  to  deny  such  new 
matter. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent  Dig.  {  81 ;   Dec.  Dig.  f  40.*] 

11.  Pleading   (§   343*)— Motion  for   Judg- 

LENT— QXTESTION  FOR  JURY. 

The  question  of  the  privity  of  the  party 
seeking  to  take  advantage  of  the  plea  of  res 
ludicata,  with  the  party  to  the  other  judgment 
pleaded,  is  an  issuable  fact  and  cannot  be  pass- 
ed on  by  the  court  on  motion  for  judgment  on 
the  pleadings. 

[Ed.    Note.- For   other   cases,    see   Pleading, 
Gent  Dig.  ff  104S-1051 ;   Dec  Dig.  §  343.*] 

12.  Judgment  (§  632*)— Res  Judicata— Priv- 
ity OF  Parties. 

Unless  defendants  are  in  privity  with  the 
successful  plaintiff  in  another  action,  they  can- 
not take  advantage  of  the  judgment  in  his  fa- 
vor under  the  plea  of  res  judicata. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Gent  Dig.  f  1148 ;   Dec  Dig.  f  632.*] 

Appeal    from    Superior    Gourt,    McDowell 
County ;  Lyon,  Judge. 


Action  by  Richard  WlUlams  against  the 
Button  &  Buorbonnals  Gompany  and  others. 
From  a  Judgment  for  plaintiff,  defendant 
named  appeals.     Affirmed. 

This  is  an  action  to  remove  a  doud  from 
the  title  to  land,  described  In  the  complaint, 
in  which  Richard  Williams  is  plaintiff  and 
the  Hutton-Baorbonnais  Gompany  and  15  oth- 
ers, including  A.  6.  Olmstead,  M.  B.  Olm- 
stead,  and  F.  L.  Bartlett,  are  defendants. 
The  action  was  commenced  in  Burke  county 
and  was  removed  to  McDowell  county  for 
trial. 

After  the  complaint  and  answers  were  filed 
and  issues  Joined,  the  defendant  filed  the 
following  plea,  which  was  duly  verified: 

*'The  defendants  filing  this  special  plea, 
since  the  last  continuance,  allege  and  say: 

'*(1)  That  this  action,  as  they  are  advised 
and  believe,  cannot  be  maintained  or  further 
prosecuted  by  the  plaintiff,  Richard  Williams, 
for  that  since  the  commencement  of  this 
action  a  final  decree  has  been  rendered  in 
the  United  States  Gircuit  Gourt,  at  States- 
ville,  N.  G.,  and  a  copy  of  the  same  duly  filed 
and  recorded  and  docketed  in  the  office  of 
the  superior  court  of  Burke  county,  in  an  ac- 
tion brought  by  Herman  Bonhlnghausen,  who 
is  in  privity  with  some  of  the  defendants  in 
this  action  and  holds  the  title  to  the  lands 
in  controversy,  as  trustee  for  some  of  these 
defendants,  against  Richard  William's,  the 
plaintiff  herein,  and  others,  in  which  it  is 
adjudged  that  the  plaintiff  Bonninghaasen  is 
the  owner  of  the  identical  land  sued  for  in 
this  action,  and  in  which  the  identical  grants 
sued  on  in  this  action,  to  wit,  grant  17,226, 
dated  July  9,  1908,  and  grant  17,302  to  Rich- 
ard Williams,  dated  the  3d  of  February,  1909, 
are  ordered  to  be  delivered  up  and  canceled 
of  record,  and  that  the  same  under  said  de- 
cree have  been  duly  canceled,  of  record  in  the 
office  of  register  of  deeds  of  Burke  county, 
and  by  said  decree  the  said  R.  Williams  and 
each  and  all  persons  claiming  under  or 
through  him  are  perpetually  enjoined  and 
restrained  from  interfering  with,  trespassing 
upon,  or  asserting  any  claim  of  title  to  any 
part  of  said  land  within  the  boundary  of 
plaintiff's  land,  as  therein  established,  a  copy 
of  which  said  decree  of  the  Gircuit  Gourt  of 
the  United  States,  for  the  Western  district 
of  North  Garolina,  is  hereto  attached  and 
asked  to  be  taken  as  a  part  of  this  special 
plea. 

"(2)  And  the  defendants  plead,  allege,  and 
aver  that  in  said  decree  it  is  specifically  ad- 
Judged  that  the  plaintiff  Herman  Bonning- 
hausen,  who  claims  under  the  William  and 
James  Erwin  and  James  Greenlee  grant.  No. 
2,125,  issued  in  1795,  and  by  mesne  convey- 
ances from  said  James  Greenlee,  William 
and  James  Erwin,  through  a  special  proceed- 
ing between  their  heirs,  a  trust  deed  by  Q.  P, 
Erwin,  in  said  special  proceeding  appointed 
trustee  to  Joshua   Kidd   and  from  Joshua 
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Kidd  to  Wnilam  Battye  and  others,  and 
from  William  Battye  and  others  to  the  North 
Carolina  Estate  Company,  and  by  Judgment 
of  J.  M.  Bamhardt  and  others  against  the 
North  Carolina  Estate -Company  and  others, 
and  from  J.  M»  Bamhardt  and  others  to 
South  Mountain  Land  Company,  and  from 
South  Mountain  Land  Company  to  A.  G.  01m- 
stead,  M.  B.  Olmstead,  and  F.  L.  Bartlett, 
defendants  In  this  action,  and  through  said 
A.  Q.  Olmstead,  M.  B.  Olmstead,  and  F.  L. 
Bartlett  to  the  said  Herman  Bonnlnghausen, 
Is  the  owner  of  all  the  unsold  lands  In  the 
said  grant  No.  2,125,  and  that  the  said  two 
grants  sued  on  In  this  action,  to  wit,  grant 
17,226,  dated  July  9,  1908,  and  grant  17,302, 
dated  February  3,  1909,  both  to  Richard  Wil- 
liams, are  parts  of  said  grant  No.  2,125  and 
are  void  and  ordered  to  be  delivered  up  and 
canceled  of  record,  together  with  any  mesne 
conveyances  under  the  same,  and  the  said  R. 
Wllllajns  perpetually  enjoined  and  restrained 
from  asserting  any  claim  of  title  to  any  part 
of  said  land  in  said  grant  No.  2,125,  and 
these  defendants  plead  the  same,  a  copy  of 
which  is  hereto  attached,  in  bar  of  any  fur- 
ther prosecution  of  this  action,  and  that  the 
said  plaintiff  herein  will  be  in  contempt  of 
the  said  order  and  decree  of  the  Circuit 
Court  of  the  United  States  if  said  action  is 
further  prosecuted. 

''Wherefore  these  defendants  pray  that  this 
action  be  dismissed  and  that  they  recover  of 
the  plaintiff  and  his  sureties  their  costs  of 
the  same,  to  be  taxed  by  the  clerk  of  this 
court" 

And  the  plaintiff  filed  the  following  verified 
reply  thereto: 

*The  plaintiff,  Richard  Williams,  acting  by 
virtue  of  the  leave  and  direction  of  the  court, 
appearing  in  the  minutes  of  the  court  of 
January  26,  1912,  says  in  reply  to  the  paper 
filed  as  an  amended  answer  to  the  complaint: 
**(1)  That  reserving  his  exception  entered 
upon  the  minutes  of  the  term  on  January  26, 
1912,  to  the  order  allowing  the  defendants  to 
set  up  the  defense  of  estoppel  as  a  bar  to 
plaintiff's  action  by  refiling  as  an  amendment 
to  their  answer  on  said  26th   of  January, 
1912,  a  formal  plea  rendered  since  the  last 
continuance  filed  theretofore  on  DecembeiT  23, 
1911,  purporting  to  be  setting  up  a  decree  of 
the  Circuit  Court  of  the  United  States  ren- 
dered since  the  last  continuance  as  a  bar  to 
the  farther  prosecution  of  this  action,  the 
plaintiff  says  he  denies  that  the  Circuit  Court 
of  the  United  States,  at  Statesvllle,  entered 
and   rendered   any  decree  and  order  in  a 
canse  pending  in  said  Circuit  Court,  wherein 
It  appeared  from  the  record  In  any  such  case 
that  the  court  had  Jurisdiction  of  the  subject- 
matter  Involved  in  such  controversy,  consti- 
tuting  the  cause  of  action,  and  of  the  par- 
ties  thereto,  and  avers  and  alleges  that  it 
appeared  upon  the  face  of  the  pleadings  and 
upon  the  evidence  offered  by  the  complaint, 
in  tlie  suit  wherein  said  decree  purports  to 
hare  been  rendered,  that  said  Circuit  Court 


did  not  have  jurisdiction  of  the  parties  and 
subject-matter  in  said  suit,  and  that  the  Cir- 
cuit Court  at  Statesvllle  had  no  Jurisdiction 
of  authority  to  render  any  such  decree ;  the 
plaintiff  specially  avers  and  pleads  that  he  is 
advised  and  therefore  avers  that  a  full  copy, 
duly  certified,  of  the  whole  record  in  said 
suit  brought  by  Herman  Bonnlnghausen  will 
show  upon  inspection  of  the  record  of  the 
pleadings  in  said  suit,  with  Exhibits  and  re- 
port of  the  master,  Hayden  Clement,  together 
with  the  evidence  reported  by  him,  that  the 
said  Circuit  Court  had  no  Jurisdiction  or  au- 
thority to  render  the  decree  purported  to  be 
rendered  by  it,  and  that  said  decree  set  up 
in  said  paper  filed  on  the  26th  of  January, 
1912,  is  not  a  bar  to  the  further  prosecution  of 
this  action,  and  that  it  is  the  right  and  the 
duty  of  this  court  to  disregard  the  said  de- 
cree, treat  it  as  null  and  void,  and  proceed  to 
hear  and  try  thi$  action  by  a  Jury. 

"(2)  That  the  plaintiff  d^iles  that  the  rec- 
ord of  the  said  suit  in  equity,  in  which  said 
decree  was  rendered,  will  show  upon  in- 
spection that  the  said  suit  involved  a  con- 
troversy, as  alleged  between  the  plaintiff, 
Richard  Williams,  and  others  as  defendants, 
and  the  defendants  to  this  action  as  plain- 
tiffs or  complainants,  and  their  privities  and 
estates  as  to  the  title  of  the  land  in  dispute 
in  this  action,  and  demands  that  the  defend- 
ants herein  produce  and  file  in  this  court  a 
certified  copy  of  all  the  pleadings,  with  ex- 
hibits filed  as  a  part  of  said  pleading  in  said 
Circuit  Court  of  Appeals,  together  with  all 
interlocutory  orders  entered  in  said  suit,  to- 
gether with  the  report  of  Hayden  Clement 
mentioned  in  the  afildavit  of  defendants,  and 
all  of  the  evidence  accompanying  said  report 
of  Hayden  Clement  to  said  Circuit  Court  in 
said  suit  as  an  exhibit  to  said  report;  and 
the  plaintiff  demands  the  production  of  testi- 
mony relied  on  to  prove  that  Herman  Bon- 
nlnghausen, named  as  plaintiff  in  the  suit 
wherein  said  decree  purports  to  have  been 
rendered,  was  or  is  a  privy  in  estate  as  to 
the  land  purporting  to  be  described  in  said 
decree  or  the  land  described  in  the  complaint 
In  this  action  as  that  to  which  the  plaintiff 
claims  title. 

"(S)  That  the  pUdntiff  denies  the  Jurisdic- 
tion of  the  said  Circuit  Court  at  Statesvllle 
to  order  that  the  grant  to  the  land  in  contro- 
versy in  this  action  be  delivered  up  and  can- 
celed of  record,  and  says  that,  since  the  pa- 
per now  filed  as  an  amended  answer  was  filed 
on  the  23d  of  December  in  this  court,  the 
plaintiff  has  ascertained  that  J.  T.  Perkins, 
counsel  for  the  defendant,  went  into  the  of- 
fice of  the  register  of  deeds  and,  without  au- 
thority so  to  do,  induced  the  register  of  deeds 
to  deface  the  record  of  plaintiff's  grants  un- 
der the  pretense  of  authority  so  to  do  con- 
tained in  said  Judgment  of  the  Circuit 
Court  of  the  United  States  at  States- 
vllle, which  the  plaintiff  is  advised  pur- 
ported upon  the  face  of  the  record,  plead- 
ings, and  exhibits  to  have  been  rendered  in 
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a  canse  of  which  the  said  court  at  States-  r 
yllle  had  no  jurisdiction  and  no  authority  to 
make  the  said  decree  binding,  and  a  bar  by 
way  of  estoppel  upon  the  plaintiff. 

"Wherefore  plaintiff  prays  Judgment:  (1) 
That  he  1b  the  owner  in  fee  of  the  land  in 
controversy,  which  is  described  in  the  com- 
plaint (2)  For  cost  of  action.  (3)  For  such 
other  and  further  relief  as  the  nature  of  the 
case  may  perihit  and  as  to  the  court  may 
seem  just" 

At  February  term,  1913,  of  McDowell  coun- 
ty superior  court  the  defendants  moved  for 
judgment  upon  the  pleadings.  Motion  was  by 
consent  continued  to  be  heard  at  Morganton, 
N.  C,  and  the  motion  came  on  for  hearing 
this  19th  day  of  March,  1918,  and  being  heard 
upon  the  pleadings  was  denied,  and  defend- 
ants excepted  and  appealed,  and  it  was  or- 
dered that  the  cause  remain  on  the  civil  is- 
sue docket  of  McDowell  superior  c6urt  for 
trial  in  its  regular  order. 

J.  T.  Perkins,  of  Morganton,  for  appellant 
Spainhour  &  Mull,  of  Morganton,  W.  T.  Mor- 
gan, of  Marion,  and  A.  C.  Avery,  of  £Uk 
Park,  for  appellee. 

ALLEN,  J.  The  appeal  in  this  case  is  the 
result  of  a  misconception  of  the  nature  of  the 
pleadings  filed  by  the  defendants. 

[1,2]  Under  the  common  law,  defenses  aris- 
ing after  the  commencement  of  the  action 
could  not  avail  the  defendants  for  the  pur- 
pose of  adjudging  the  rights  of  the  parties 
and  were  only  effective  to  dismiss  the  action 
then  pending.  If  they  arose  after  the  com- 
mencement of  the  action  and  before  the  de- 
fendant filed  his  plea,  he  could  take  advan- 
tage of  them  in  the  plea  and,  after  plea  filed, 
by  a  plea  puis  darrein  continuance. 

[3,  4]  The  pleas  had  to  be  under  oath  and, 
if  since  the  last  continuance,  were  a  waiver 
of  other  pleaa  1  Ghltty,  PI.  657-^9;  Yeaton 
V.  Lynn,  j5  Pet  231,  8  L.  Ed.  105 ;  White  v. 
Guest  6  Blackf.  (Ind.)  231;  Rowell  v.  Hay- 
den,  40  Me.  585 ;  Bank  v.  Bank,  7  Gill  (Md.) 
429;  Allen  v.  Newberry,  8  Iowa,  69;  Mount 
V.  Scholes,  120  lU.  399,  11  N.  E.  40L  In  the 
last  case,  which  is  based  on  Ghltty  and  Tidd, 
the  court  summarizes  the  procedure  and  its 
effect  "The  rule  upon  this  subject,  at  com- 
mon law,  is  that  any  matter  of  defense  aris- 
ing after  the  commencement  of  the  suit  can- 
not be  pleaded  in  bar  of  the  action,  general- 
ly. If  such  matter  arise  after  the  commence- 
ment of  the  suit  and  before  plea,  it  must  be 
pleaded  to  the  further  maintenance  of  the 
action.  But  if  it  arise  after  plea,  and  before 
replication,  or  after  issue  joined,  whether  of 
law  or  fact  then  it  must  be  pleaded  puis 
darrein  continuance.  A  plea  of  this  kind  in- 
volves grave  legal  consequences  that  do  not 
attach  to  an  ordinary  plea.  It  only  questions 
the  plaintiff's  right  to  further  maintain  the 
suit  When  filed,  it,  by  operation  of  law, 
supersedes  all  other  pleas  and  defenses  in 
the  cause,  and  the  parties  proceed  to  settle 


the  pleadings  de  novo  just  as  though  no  plea 
or  pleas  had  theretofore  been  filed  in  the 
case.  Bjr  reason  of  pleas  of  this  kind  having 
a  tendency  to  delay,  great  strictness  is  requir- 
ed in  framing  them.  In  this  respect  they  are 
viewed  much  like  pleas  in  abatement  and 
for  the  same  reason  they  must  like  those 
pleas,  be  verified  by  affidavit** 

Under  the  Code  system,  which  prevails 
with  us,  forms  which  do  not  make  for  the 
trial  of  causes  upon  the  merits  as  speedily  as 
possible  are  abolished,  and  instead  of  the 
pleas  referred  to,  which,  if  true,  would  only 
defeat  the  action  pending,  the  defendant  may 
have  the  benefit  of  defenses  arising  after  the 
commencement  of  the  action  by  supplemental 
answer. 

[6]  In  31  Cyc.  506,  the  author  correctly 
states  the  new  rule:  "As  a  general  rule  de- 
fendant may,  with  leave  of  court,  file  a  sup- 
plemental answer  alleging  any  facts  which 
may  have  arisen  or  become  known  since 
the  commencement  of  the  suit  and  which 
may  have  a  material  bearing  on  the  final 
determination  of  the  suit,  such  as  a  set- 
tlement between  the  parties  or  a  dis- 
charge in  bankruptcy.  Such  new  matter  must 
be  in  addition  to,  or  in  continuance  of,  the 
original  matter  alleged,  and  the  court  may 
refuse  to  file  a  proposed  supplemental  an- 
swer when  the  allegations  contained  therein 
are  not  material,  or  do  not  show  a  defense  to 
plaintiff's  claim,  or  are  of  facts  which  oc- 
curred previous  to  the  filing  of  the  original 
answer.  Any  defense  which  defendant  could, 
as  a  matter  of  right,  have  pleaded  puis  dar- 
rein continuance  under  the  old  procedure 
should  be  allowed  under  the  Code  as  a  sup- 
plemental answer.  If  the  sufilciency  of  a  sup- 
plemental answer  is  dou1t)tful,  the  court  will 
not  determine  on  a  motion  the  validity  of 
the  defense  set  up  by  it  but  will  allow  it  to 
stand.*' 

The  Revisal  1905,  ,f  479,  does  not  require 
that  new  matter  constituting  a  defense  most 
exist  at  the  time  of  the  commencement  of  the 
action,  and  a  defense  arising  thereafter  was 
recognized  In  Puffer  v.  Lucas,  101  N.  C.  285, 
7  S.  E.  734;  and  in  the  later  case  of  Smith 
V.  Erench,  141  N.  C.  2,  53  S.  E.  435,  it  was 
held  that:  "A  counterclaim  connected  with 
the  plaintiff's  cause  of  action  or  with  the 
subject  of  the  same  (Revisal  1905,  f  481»  sub- 
sec.  1)  should  not  necessarily  or  entirely  nxa- 
ture  before  action  commenced,  nor  even  be- 
fore answer  filed.'* 

[6,  7]  It  is  also  permitted  under  our  prac- 
tice to  plead  inconsistent  defenses  (McLaxnb 
V.  McPhail,  126  N.  C.  218,  35  S.  E.  426),  and 
matter  alleged  as  a  defense  not  constituting 
a  counterclaim  is  deemed  to  be  denied  with- 
out a  reply  (Smith  v.  Bruton,  137  N.  C  79, 
49  S.  E.  64). 

[8, 9]  An  estoppel  by  Judgment  is  new  mat- 
ter constituting  a  defense  which  must  be 
pleaded,  and  when  relied  on  it  must  be  estab- 
lished like  other  defenses^  at  the  time   of 
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trial  by  the  yerdlct  of  the  jury,  unless  the 
facts  relating  to  the  plea  are  admitted,  when 
it  may  be  passed  on  by  the  Judge  as  matter 
of  law.  Harrison  v.  HofiF,  102  N.  G.  126,  9 
S.  E.  638;  BlackweU  ▼.  DibbreU,  103  N.  C. 
270,  9  S.  E.  192. 

[10]  It  follows,  therefore,  that  the  plea 
filed  by  the  defendants  has  no  other  legal  ef- 
fect than  to  allege  another  defense  by  sup- 
plemental answer,  in  addition  to  those  there- 
tofore relied  on,  to  which  it  was  not  neces- 
sary to  reply,  as  it  has  none  of  the  elements 
of  a  counterclaim^  and  which  must  be  passed 
on  by  a  jury,  unless  all  the  facts  are 
agreed  to. 

[11, 1*2]  The  parties  to  the  two  actions  are 
not  the  same,  and  when  we  turn  to  the  reply, 
filed  unnecessarily  by  the  plaintiff,  we  find 
not  only  a  denial  of  jurisdiction  in  the  fed- 
eral court,  which  may  be  a  question  of  law 
to  be  determined  by  the  court,  but  also  a 
denial  of  any  privity  between  the  defend- 
ants in  this  action  and  the  plaintiff  in  the 
ludgment  relied  on,  which  is  an  issuable  fact, 
and,  if  there  1b  no  privity,  the  defendants 
cannot  rely  upon  the  judgment  Aa  interest- 
ing and  important  case  upon  the  question  of 
privity,  as  applied  to  the  facts  before  us,  is 
Bryan  v.  Malloy,  90  N.  G.  510. 

We  are  ther^ore  of  opinion  that  his  honor 
correctly  held  that  the  defendants  were  not 
entitled  to  judgment  on  the  pleadings  or  to 
one  dismissing  the  action. 

The  "consent"  referred  to  in  the  ruling 
of  the  court  was  not  a  consent  that  the  Judge 
should  find  the  facts  and  adjudicate  the 
rights  of  the  parties,  but  that  he  might  hear 
the  motion  of  the  defendants  at  another 
place,  instead  of  at  the  place  where  the  mo- 
tion was  first  returnable. 

AfDrmed. 


OM  N.  a  6S1) 

STATE  V.  OLAUDIUa 

(Supreme  Court  of  Nortli  Carolina.     I>ec  10, 

1913.) 

1.  FAL8B   Pretenses    (§   27*)— iNDzcniBNT— 
Allegations  of  Fbaud. 

Under  Revisal  190^,  §  8432,  making  it 
sufficient  for  an  indictment  for  obtaining  prop- 
erty by  false  pretenses  to  allege  that  accused 
did^  the  act  with  intent  to  defraud,  without  al- 
leging an  intent  to  defraud  a  particular  per- 
son, an  allegation  that  accused  "designedly, 
falsely,  and  feloniously"  made  the  representa- 
tion was  snflicient  without  alleging  tliat  it  was 
"fraudulently"   done. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  32 ;   Dec.  Dig.  f  27.*] 

2.  False  Pbetenses  (§  31*)~Sufiicisnct  or 
InnicrMENiv— Ca-obe  of  Injttbt. 

An  indictment  alleged  that  accused  did  un- 
lawfully, knowingly,  designedly,  falsely,  and 
feloniously  represent  to  R.  that  he  had  sold 
a  certain  house  for  $7,600,  and  that  it  was 
worth  $8,000,  and  the  cost  of  construction  was 
$0,500,  ''and  by  the  means  of  said  false 
m  •  •  representations  to  said  defendant  ob- 
tained the  sum  of  f  5,600,"  whereas  the  house 

not  worth  $8,000  and  its  construction  had 


not  cost  $6^500,  and  that  tlie  pretended  sale  was 
not  made  m  good  faith,  and  that  by  means  of 
said  representations  accused  obtained  the  sum 
of  $5,500.  Held,  that  the  indictment  sufficiently 
showed  that  the  money  was  parted  with  be- 
cause of  the  false  representations  as  was  requir- 
M,  no  particular  form  of  allegation  being  neces- 
sary, and  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  SS  38-^1;    Dec  Dig.  f  31.*] 

3.  Criminal  Law  (J  826*)— Tbiai/— Instbuc- 
TioNs— Time  of  Request. 

Accused  was  not  entitled  to  have  prayers 
for  instructions  considered,  where  they  were 
handed  to  the  judge  on  the  second  day  of  the 
trial,  after  two  arguments  had  been  made  on 
the  preceding  day,  and  while  the  judge  was  pre- 
paring his  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2008 ;  Dec  Dig.  f  826.*] 

4.  Cbiminal  Law   (S  447*)  —  Exclusion  of 
Pabol  bt  Dooumentabt  Evidence. 

The  fact  that  there  is  false  representa- 
tion or  pretense  in  writing  does  not  preclude 
evidence  of  parol  misrepresentations  in  an  ac- 
tion for  obtaining  money  by  false  pretenses,  so 
that  evidence  of  false  representations  could 
be  corroborated  by  a  letter  written  by  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  102^1081;  Dec.  Dig.  f 
447.*] 

6.  Cbiminal  Law  (f  1160*)— Appeal- Haem- 
LB88  Bbbob— Admission  of  Evidence. 
Any  error,  in  a  prosecution  for  obtaining 
money  under  false  pretenses  and  misrepresenta- 
tions as  to  the  value  of  .a  house,  in  admitting 
evidence  as  to  what  the  house  was  worth,  was 
cured  by  a  charge  that  the  jury  could  not  con- 
sider any  representations  except  that  as  to  the 
cost  of  construction  of  the  house. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  754,  3088,  3130.  3137-^143 ; 
Dec^  Dig.  S  1168.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Adams,  Judge. 

H.  F.  Claudius  was  convicted  of  obtaining 
money  by  tsdae  pretenses,  and  appeala  Af- 
firmed. 

The  defendant  was  convicted  of  the  crime 
of  false  pretense,  upon  the  following  bill  of 
indictment :  "The  jurors  for  the  state,  upon 
tlieir  oath,  present,  that  H.  F.  Claudius,  late 
of  the  county  of  Buncombe,  on  the  first  day 
of  October,  in  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  twelve,  with 
force  and  arms,  at  and  in  the  county  afore- 
said, unlawfully  and  knowingly  devising  and 
intending  to  cheat  and  defraud,  did  then  and 
there  unlawfully,  knowingly  and  designedly, 
falsely  and  feloniously  state,  pretend  and 
represent  to  one  Frederick  Butledge  that  he 
had  sold  in  good  faith  a  certain  house  and 
lot  on  Merrimon  avenue  in  the  city  of  Ashe- 
ville.  North  Carolina,  for  the  sum  of  seven 
thousand  five  hundred  ($7,500)  dollars;  that 
fifteen  hundred  ($1,500)  dollars  of  the  pur- 
chase money  had  been  paid  in  cash;  that  six 
thousand  ($6,000)  dollars  of  the  purchase 
money  had  been  secured  by  six  promissory 
notes  of  one  thousand  ($1,()00)  dollars  each; 
which  said  notes  were  secured  by  deed  in 
trust  on  the  said  house  and  lot,  and  that 
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the  said  house  and  lot  were  worth  the  sum 
of  eight  thousand  (|8,000)  dollars,  and  that 
the  cost  of  the  construction  of  the  said 
house  upon  said  lot  was  six  thousand,  five 
hundred  ($6,500)  dollars;  and  by  the  means 
of  said  false,  fraudulent  and  felonious  state- 
ments and  representations  the  said  defend- 
ant, H.  F.  Claudius,  obtained  the  sum  of 
fire  thousand  five  hundred  ($5,500)  dollars 
in  money  from  the  said  Frederick  Rutledge, 
whereas  in  truth  and  in  fact  the  said  house 
and  lot  were  not  worth  the  said  sum  of  eight 
thousand  ($8,000)  dollars,  nor  had  the  con- 
struction of  said  house  cost  six  thousand  flye 
hundred  ($6,500)  dollars,  nor  had  H.  F. 
Claudius  sold  said  house  and  lot  at  the 
time  of  the  false,  fraudulent  and  felonious 
representations  and  statements,  nor  had  he 
sold  said  house  and  lot  in  good  faith  for  the 
sum  of  seven  thousand  five  hundred  ($7,500) 
dollars,  nor  had  fifteen  hundred  ($1,500)  dol- 
lars been  paid  in  cash  on  the  purchase  mon- 
ey of  said  house  and  lot,  but  whereas  in 
truth  and  in  fact,  said  house  and  lot  were 
not  worth  oyer  three  thousand  or  three 
thousand  flye  hundred  dollars  and  that  the 
cost  of  construction  of  the  said  house  upon 
said  lot  was  not  oyer  two  thousand  flye  hun- 
dred dollars,  and  further  that  the  pretended 
sale  which  said  H.  F.  Claudius  represented 
he  had  made  of  said  house  and  lot  to  one 
Anna  Kunse  was  not  boua  fide;  all  of  which 
statements,  so  made  by  the  said  H.  F.  Claud- 
ius to  the  said  Frederick  Rutledge,  were 
falsely,  fraudulently  and  feloniously  made, 
and  by  means  of  the  said  statements  and-  rep- 
resentations the  said  H.  F.  Claudius  obtained 
tfom  the  said  Frederick  Rutledge  and  B. 
H.  Rutledge  the  sum  of  flye  thousand  flye 
hundred  ($5,500)  dollars  in  money ;  said  false 
and  fraudulent  and  felonious  statements 
made  by  the  said  H.  F.  Claudius  to  the  said 
Frederick  Rutledge  were  made  with  the  pur- 
pose and  intent  to  cheat  and  defraud  the 
said  Frederick  Rutledge  and  the  said  B.  H. 
Rutledge  out  of  the  said  sum  of  flye  thou- 
sand flye  hundred  ($5,500)  dollars,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  proyided,  and  against  the  peace  and  dig- 
nity of  the  state." 

The  defendant  moyed  to  quash  the  indict- 
ment for  that:  (1)  It  failed  to  allege  that 
the  act  was  fraudulently  done.  (2)  It  failed 
to  state  a  cause  of  action.  (3)  That  there  is 
no  suflScient  causal  connection  between  the 
representation  alleged  and  the  deceit  and 
false  pretense  in  the  bill  of  indictment,  and 
for  the  main  reason  that  it  is  indefinite  in 
first  stating  in  the  bill  of  indictment  that 
the  "statements  made  by  the  said  H.  F. 
Claudius  to  the  said  Fred  Rutledge  were 
false  pretenses;  not  showing  the  relation  be- 
tween Fred  Rutledge  and  B.  H.  Rutledge, 
who  is  alleged  in  the  bill  of  Indictment  as 
being  defaulted  by  the  representations."  The 
motion  was  overruled,  and  the  defendant  ex- 
cepted. 


The  evidence  for  the  state  tended  to  show 
that  the  defendant  offered  to  sell  to  one 
Frederick  Rutledge  six  notes,  each  in  tha 
sum  of  $1,000,  for  $5,500.  Rutledge  stated 
that  he  had  not  the  money  himself,  but  that 
another  person  whom  he  knew,  one  B.  H. 
Rutledge,  would  probably  purchase  them. 
Frederick  Rutledge,  a  witness  for  the  state, 
testified  that,  when  the  defendant  offered 
him  the  notes,  he  told  the  witness  that  the 
notes  had  been  taken  in  part  payment  of  a 
recent  sale  of  a  house  and  lot;  that  the  prop- 
erty was  worth  $8,000  or  $9,000;  that  the 
house  cost  $6,500;  that  he  had  sold  it  for 
$7,500;  that  the  purchaser  had  paid  $1,500 
in  cash;  and  that  he  had  given  the  six 
notes  of  $1,(X)0  each  for  the  balance.  The 
witness  wrote  to  B.  H.  Rutledge,  stating 
these  facts  as  upon  the  representations  made 
by  the  defendant,  and  the  notes  were  pur- 
cliased  by  B.  H.  Rutledge.  The  witness  tes- 
tified that  in  the  transaction,  and  represent- 
ing B.  H.  Rutledge,  he  relied  upon  the  state- 
ments of  defendant  as  true.  The  witness 
Rutledge  further  testified  that  some  months 
after  the  purchase  of  the  notes  he  went  to 
the  house  on  which  the  notes  and  mortgage 
were  held  as  security,  and  that,  when  he 
next  saw  the  defendant  and  asked  him  about 
his  representations  as  to  the  value  of  the 
property,  the  defendant  said  that  the  pur- 
chaser lived  in  New  York  and  was  amply 
able  to  take  care  of  the  notes.  The  witness 
learned  that  the  purchaser  was  the  mother 
of  the  defendant's  wife.  The  defendant  did 
not  tell  the  witness  who  the  purchaser  was 
before  he  got  the  money.  The  witness  fui^ 
tlier  testified  that  the  property  was  not  worth 
more  than  $3,200,  and  another  witness  for 
the  state,  T.  K.  Davis,  testified  that  the 
house  could  not  have  cost  $6,500.  And  tes- 
tifying on  his  own  behalf,  the  defendant 
said:  "I  never  made  the  statement  to  Fred- 
erick Rutledge  or  any  person  as  to  what  thla 
house  cost    The  fact  is  I  do  not  know." 

The  defendant  excepted  to  the  refusal  to 
give  certain  prayers  for  instructions,  as  to 
which  the  court  finds  the  following  facts: 
"On  the  second  day  of  the  trial  the  defend- 
ant's attorney  tendered  certain  prayers  for 
instructions,  after  two  of  the  counsel  had  ad- 
dressed the  jury  on  the  day  preceding.  The 
prayers  were  not  signed  by  counseL  They 
were  handed  up  while  the  court  was  pre- 
paring the  charge,  and  it  had  no  opportunity 
to  consider  them.  Under  these  circumstanc- 
es, the  court  did  not  give  them,  unless  as 
they  may  happen  to  appear  in  the  charge, 
and  did  not  undertake  to  give  them." 

J.  Frazier  Glenn,  of  Asheville,  for  appel- 
lant Attorney  General  Blckett  and  J.  D. 
Murphy,  of  Asheville,  for  the  State. 

ALLEN,  J.  We  have  given  due  considera- 
tion to  the  zealous  and  learned  argument  of 
counsel  for  defendant  in  behalf  of  his  client, 
but  we  find  no  error  in  the  record. 
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[1]  The  first  objection  to  the  indictment, 
that  the  word  "fraudulently**  is  not  used  In 
connection  with  the  words  ''designedly,  false- 
ly, and  feloniously,"  is  met  by  the  statute 
(ReT.  §  3432),  which  says:  "That  it  shaU  be 
sufficient  in  any  indictment  for  obtaining  or 
attempting  to  obtain  any  such  property  by 
false  pretenses,  to  allege  that  the  party  ac^ 
cosed  did  the  act  with  intent  to  defraud, 
without  alleging  an  intent  to  defraud  any 
particular  person,  and  without  alleging  any 
ownership  of  the  chattel,  money  or  valuable 
security ;  and,  on  the  trial  of  any  such  indict- 
ment, it  shall  not  be  necessary  to  prove  an 
Intent  to  defraud  any  particular  person,  but 
It  shall  be  sufficient  to  prove  that  the  party 
accused  did  the  act  charged  with  an  intent 
to  defraud."  The  intent  to  defraud  is  al- 
leged, and  with  more  particularity  than  is 
required. 

[2]  It  is  true,  as  contended  by  the  defend- 
ant, that  the  indictment  must  show  a  causal 
connection  between  the  false  representation 
and  the  parting  with  the  property  (State  v. 
Whedbee,  162  N.  0. 774,  67  S.  B.  60,  27  L.  R.  A. 
[N.  S.]  363),  but  "no  particular  form  of  words  is 
necessary ;  an  allegation  that  *by  means  of  the 
false  pretense,'  or  *relying  on  the  false  pre- 
tense,' or  the  Bke,  is  sufficient,  where  it  is  ap- 
parent that  the  delivery  of  the  property  was 
the  natural  result  of  the  pretense  alleged."  19 
Cyc  430.  The  indictment  alleges  that  the  de- 
fendant falsely  represented  to  Frederick  Rut- 
ledge  that  the  construction  of  a  certain  house 
cost  $6,500,  and,  in  one  place,  that  by  means 
of  the  representation  he  obtained  from  the 
said  Rutledge,  and  in  another  from  said 
Butledge,  and  B.  H.  Rutledge,  $5,500  in  mon- 
ey, which,  in  our  opinion,  satisfies  the  law. 
The  indictment  also  contains  all  of  the  ele- 
ments of  a  false  pretense.  It  charges  that 
a  representation  was  made  as  to  a  subsisting 
fact  (the  cost  of  the  construction  of  the 
house);  that  the  representation  was  false; 
that  it  was  made  knowingly  and  designedly 
and  with  Intent  to  defraud;  and  that  by 
means  of  the  representation  he  obtained 
$5,500  in  money.  We  are  therefore  of  opin- 
ion that  the  motions  to  quash  and  in  arrest 
of  Judgment  were  properly  overruled. 

[3]  The  defendant  was  not  entitled  to  have 
his  prayers  for  special  instructions  consid- 
ered under  the  findings  of  his  honor  that  they 
were  handed  up  on  the  second  day  of  the 
trial,  after  two  speeches  had  been  made  on 
the  preceding  day,  and  when  the  judge  was 
prqiaring  his  charge  and  had  no  time  to 
consider  them. 

We  said  at  the  last  term,  in  Holder  v. 
Lumber  Co.,  161  N.  G.  178,  76  S.  E.  486: 
"After  the  argument  commences,  it  is  well 
settled  that  counsel  will  not  be  perndtted  to 
file  requests  for  special  instructions  without 
leave  of  the  court,  and  no  such  leave  appears 
to  have  been  given  in  this  case,  for  the  court 
declined  to  consider  the  prayers  after  they 
were  handed  up." 


[4]  The  fact  that  there  Is  a  representation 
in  writing  does  not  prevent  the  introduction 
of  evidence  of  a  parol  representation,  and 
the  letter  of  Frederick  Rutledge  to  B.  H. 
Rutledge  was  competent  for  the  purpose  for 
which  it  was  adndtted,  to  corroborate  Fred- 
erick Rutledge,  who  was  a  witness. 

[6]  The  admission  of  evidence  as  to  what 
the  house  was  worth,  if  erroneous,  was  cured 
in  the  charge,  in  which  the  jury  were  careful- 
ly instructed  that  they  could  not  consider  any 
representation  except  the  one  as  to  the  cost 
of  constructi<Hi. 

Nor  do  we  find  any  valid  objection  to  the 
charge,  which  is  remarkably  clear,  full,  and 
accurate.  If  it  is  the  subject  of  criticism  at 
all,  it  is  because  it  was  too  favorable  to  the 
defendant 

No  error. 


STATB  ex  rel.  MEETZ  et  al«  v.  BLEASB, 

Governor. 

(Supreme  Court  of  South  Carolina.     Dec.  11, 

1913.) 

CoNSTiTirnoNAL   Law    (I  73*)  —  Encboaoh- 

MBNT   ON    BXECUnVB^lNTBBFBBENGE    WITH 

ExEcuTivB  Action— DuTiBS  of  Govebnor— 
Counties  —  Boundabies  —  Election  to 
Ohanqe-^Discbetion. 

Whether  a  petition  by  the  residents  of  a 
portion  of  a  county  for  an  election  to  deter- 
mine whether  the  territory  in  queetion  should 
be  taken  from  one  county  and  added  to  anoth- 
er should  be  granted  is  a  matter  within  the 
absolute  discretion  of  the  Governor,  with  which 
the  courts  cannot  interfere. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ff  134-137;  Dec.  Dig.  f 
73.*] 

Petition  for  mandamus  by  the  State,  on 
relation  of  L.  L.  Meetz  and  others,  against 
Cole  L.  Blease,  as  Governor  of  the  state,  to 
compel  him  to  call  an  election  to  determine 
whether  certain  territory  belonging  to  Lex- 
ington county  shall  be  detached  and  joined  to 
Richland  county.  Refused. 

The  following  are  the  petition  and  exhib- 
its: 

'The  State  of  South  Carolina.    In  the  Su- 
preme Court 

*'The  State  ex  rel.  L.  L.  Meetz,  J.  E.  Meetz, 
A.  B.  Bochman,  D.  E.  George,  O.  W.  Wood, 
O.  E.  Still,  M.  L.  Coughman,  R.  S.  Stol- 
ling,  G.  S.  Horny,  Wade  Williams,  L.  L. 
Hook,  R.  S.  Weed,  J.  A.  Dunning,  Weston 
&  Brooker,  P.  D.  Brooker,  et  al..  Relators, 
against  Cole  L.  Blease,  Governor  of  the 
State  of  South  Carolina,  Respondent 


*t, 


'Application  for  Mandamus. 

"The  petition  of  the  above-named  relators 
respectfully  shows: 

"I.  That  all  of  the  above-named  relators 
are  now  and  were  at  the  times  hereinafter 
mentioned,  qualified  electors  and  taxpayers 
of  the  county  of  Lexington  in  the  state  afore- 
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said,  and  that  they  all  now  reside,  and  at 
the  times  hereinafter  mentioned  did  reside 
in  that  portion  of  the  said  county  proposed 
to  be  cut  off  to  be  annexed  to  Richland  coun- 
ty, as  hereinafter  set  forth,  or  are  taxpayers 
in  said  county  of  Lexington. 

"XL  That  on  the  18th  day  of  March,  1910, 
the  electors  In  the  section  of  the  said  county 
known  aa  New  Brookland  section  assembled 
in  convention  pursuant  to  call,  and  after 
discussions,  by  resolution,  appointed  a  com- 
mittee to  pursue  the  scheme  of  annexation 
of  certain  territory  thereabout  to  the  county 
of  Richland,  and  that  thereafter,  to  wit,  on 
the  8th  day  of  August,  1910,  relators  with 
others,  in  accordance  with  the  resolution  of 
said  commlittee,  constituting  one-third  of 
the  qualified  electors  within  the  area  of  the 
section  of  the  said  county  proposed  to  be  cut 
off  and  annexed  to  Richland  county,  presented 
to  and  filed  with  his  excellency,  Goyemor 
M.  F.  Ansel,  a  duly  verified  petition  for  the 
said  annexation,  setting  forth  the  boundaries 
and  showing  compliance  with  article  8  of  the 
Constitution  of  the  state,  and  filed  therewith 
a  plat  showing  the  area  and  the  metes  and 
bounds  of  the  territory  proposed  to  be  cut 
off  and  annexed  to  Richland  county.  Said 
petition  (copy  hereto  attached,  Mark\Bd  'Ex- 
hibit A')  and  a  copy  of  said  plat  being  now 
on  file  in  the  Governor's  office,  to  which  ref- 
erence is  prayed. 

"III.  That  thereupon  the  then  Governor  M. 
F.  Ansel,  finding  that  one-third  of  the  quali- 
fied electors  in  the  said  territory  had  signed 
the  said  petition,  proceeded  to  appoint  a  com- 
mission consisting  of  four  persons,  to  wit, 
W.  H.  Townsend,  W.  P.  Roof,  A.  G.  Geiger, 
and  P.  J.  Wessinger,  under  the  provisions  of 
an  act  of  the  General  Assembly  approved 
the  21st  day  of  February,  1905,  Stats,  at 
Large,  vol.  24,  p.  915,  for  investigating  as  to 
whether  the  requirements  of  the  Constituticm 
as  to  area,  wealth,  population  necessary  to  be 
left  in  the  county  of  Lexington  after  the 
said  territory  shall  have  been  cut  off,  as  set 
forth  in  the  petition,  will  be  met,  and  also  as 
to  the  distance*  of  the  lines  from  said  court- 
house. 

''IV.  That  each  of  the  said  commissioners 
thereafter  duly  qualified  and  received  his 
commission  from  his  excellency,  the  then 
CJovernor,  M.  F.  Ansel,  and  that  thereafter 
the  said  commission  duly  organized  by  the 
election  of  W.  H.  Townsend  as  chairman,  and 
notified  Governor  Ansel  thereof. 

"V.  That  the  said  commission  proceeded 
in  the  discharge  of  its  duties  under  the  terms 
of  the  act,  and  after  full  investigation  found 
that  the  requirements  of  the  Constitution  and 
laws  made  and  provided  in  such  cases  had 
been  fully  met,  and  they  so  reported  to  his 
excellency,  Governor  Cole  L.  Blease,  the  suc^ 
cessor  in  office  of  the  said  M.  F.  Ansel,  as 
Governor  of  the  State  of  South  Carolina, 
and  the  respondent  herein,  a  copy  of  which 
Is  appended  hereto  as  Exhibit  B. 


"VI.  rnuit  the  said  commission  included  in 
the  said  report  the  statement  that  they  had 
not  sufficient  evidence  before  them  to  show 
that  one -third  the  qualified  electors  residing 
in  the  territory  proposed  to  be  cut  off  had 
signed  the  petition  for  the  said  annexation, 
as  required  under  the  Constitution,  and  they 
recommended  in  the  report  on  that  account 
only  that  the  petition  be  dismissed,  which 
was  accordingly  done  by  his  excellency.  Gov- 
ernor Cole  L.  Blease,  by  his  writing  upon  the 
said  report,  which  dismissal  is  shown  on  the 
said  report  attached  hereto  as  Exhibit  B. 

"VII.  That  at  the  time  of  making  their 
said  report  to  Governor  Blease  the  said  com- 
mission had  before  them  the  return  of  the 
canvassers  which  secured  the  signatures  to 
the  said  petition,  which  showed  that  they  had 
in  fact  secured  the  necessary  one- third  of 
the  qualified  electors  residing  in  the  said  ter- 
ritory to  the  said  petition;  the  said  return 
being  supported  by  a  proper  affidavit. 

'*The  said  commission  had  also  before  them 
the  sworn  testimony  of  two  of  the  said  can- 
vassers, namely  A.  R.  Taylor  and  O.  M.  Horl- 
beck,  which  were  examined  under  oath  by 
the  said  commission,  to  the  effect  that  they 
had  found  in  the  canvass  that  one-third  of 
the  qualified  electors  residing^  in  the  said 
territory  had  signed  the  said  petition,  which 
evidence,  we  submit,  was  sufficient  to  war- 
rant a  favorable  report  upon  that  point  by 
the  commission  and  to  warrant  his  excellency 
In  ordering  the  election  upon  the  question 
of  the  said  annexation  prayed  for  in  the  said 
petition. 

"VIII.  The  relators  respectfully  show  that 
when  the  petition  was  filed  with  his  excel- 
lency. Governor  Ansel,  it  became  his  duty 
to  examine  it  to  find  whether  it  showed  com- 
pliance with  the  said  article  of  the  Constitu- 
tion as  to  the  requisite  number  of  signatures 
to  the  said  petition;  that  the  determination 
of  the  'prima  fade,*  sufficiency  of  the  peti- 
tion in  this  respect  was  a  necessary  pre- 
requisite to  the  appointment  of  the  said  com- 
mission, and  that  by  the  appointment  of  the 
said  commission,  Crovemor  Ansel  neoessarilj 
passed  upon  this  question,  of  which  he  was 
the  exdusive  judge,  and  determined  that  the 
constitutional  requirements  in  this  case  had 
been  fully  met 

"IX.  That  by  said  act  and  determination 
the  exercise  of  the  executive  discretion  as 
to  the  'prima  fade'  sufficiency  of  the  peti- 
tion, and  its  compliance  with  the  require- 
ments of  the  Constitution,  was  exhausted, 
such  dedsion  thereon  being  conclusive,  and 
rendering  the  matter  involved  in  question 
'res  adjudlcata*;  and  the  duty  of  his  excel- 
lency, the  Governor,  to  order  the  election  up- 
on the  filing  of  the  said  report  was  purely  a 
ministerial  duty,  involving  no  further  exer- 
cise of  the  executive  discretion. 

"X.  That  tlie  sole  duty  of  his  excellency. 
Gov.  Blease,  now  devolving  upon  him  is  the 
ministerial  one  of  ordering  the  election  in 
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the  said  territory  upon  tjbe  question  of  the 
annexation  thereof  to  the  county  of  Bichland. 

"XI.  That  the  said  act  of  his  excellency, 
tbe  Governor,  in  dismissing  the  petition  up- 
on the  grounds  stated  in  his  said  order  above 
mentioned  is  Illegal,  null,  and  void. 

"XII.  That  the  qualified  electors  and  tax- 
payers within  the  limits  of  the  said  proposed 
cnt-off,  your  relators,  have  a  legal  right  to 
have  the  said  election  held  upon  the  question 
of  said  annexation  as  set  forth,  for  the  pro- 
tection and  enjoyment  of  which  right  the 
discharge  of  the  said  duty  by  his  excellency, 
Gov.  Blease,  is  necessary. 

"XIII.  Your  relators  show  that  the  origi- 
nal movement  for  annexation  was  based  up- 

« 

on  the  demand  for  relief  upon  five  cardinal 
principles,  to  wit:  First,  good  roads ;  second, 
free  bridges;  third,  lower  taxes;  fourth, 
convenience  to  county  seat;  and  fifth,  long- 
er terms  for  public  schools,  which  it  was 
thought  would  be  the  result  upon  the  annexa- 
tion of  the  said  territory  to  the  county  of 
Richland,  as  well  as  general  b^eflt  resulting 
in  other  divers  ways. 

"XIV.  Your  relators  would  further  re- 
spectfully show  that  they  are  informed  and 
believe  that  the  said  commission,  in  making 
the  recommendation  to  dismiss  the  said  peti- 
tion, and  his  excellency,  Governor  Blease,  in 
dismissing  the  same,  as  shown  above,  were 
prompted  by  certain  influences  which  were 
exercised  in  opposition  to  the  said  scheme 
of  annexation,  which  is  borne  out  and  shown 
by  reference  to  an  act  of  the  General  Aa- 
sembly  approved  February  16,  1011  (27  St 
at  Large,  p.  341),  which  act  includes  a  sug- 
gestion to  the  effect  that  If  the  said  petition 
for  annexation  should  be  withdrawn,  or  the 
election  should  be  defeated  when  ordered, 
that  the  county  of  Lexington  would  issue 
bonds  to  pay  for  one-third  the  cost  of  free- 
ing the  two  bridges  over  Broad  and  Congaree 
rivers,  thus  relieving  the  people  upon  only 
one  of  the  cardinal  principles  and  benefits 
upon  which  the  said  petition  was  based  for 
annexation,  to  which  act  reference  is  hereby 
made. 

"XV.  Your  relators  would  further  show 
that  the  requirements  of  the  said  act  regard- 
ing the  withdrawal  of  the  said  petition  were 
not  complied  with,  in  that  the  said  petition 
had  never  been  withdrawn;  that  the  recom- 
mendation of  the  conunittee  aforesaid  to  the 
Governor  that  the  petition  be  dismissed  and 
the  action  of  his  excellency  in  dismissing 
the  same  was  not  a  withdrawal  of  the  said 
petition  in  contemplation  of  the  said  act, 
as  only  the  people  assembled  in  convention 
oould  have  withdrawn  the  same,  and  that 
no  convention  had  been  called  of  the  people 
for  the  said  purpose ;  and,  secondly,  no  elec- 
tion was  ever  ordered  upon  the  question  of 
annexation,  so  that  no  failure  of  an  election 
therein  could  be  shown  as  the  act  required 
before  the  said  bonds  should  be  issued.  And, 
further,   the   said  bonds   were   issued   and 


fioated  in  conflict  with  the  terms  of  said 
act,  and  the  two  said  bridges  were  bought 
and  made  free  to  the  public,  but  not  ful- 
filling the  demands  of  the  people  as  above 
set  forth  in  other  particulars  mentioned. 

"XVI.  Your  relators  would  further  show 
that  the  said  act  of  the  Legislature,  extraor- 
dinary in  its  nature,  made  upon  such  terms 
and  conditions,  is  unconstitutional,  especially 
as  it  was  made  in  contravention  of  the  sa- 
cred rights  of  the  people  under  the  Consti- 
tution of  the  state;  and,  secondly,  that  the 
said  act  Is  an  'ex  post  facto*  law  as  relating 
to  this  petition  for  aimexation,  and  that  its 
terms  should  not  be  enforced  to  deprive  the 
people  herein  of  their  rights,  and  benefits 
demanded  in  the  petition  for  the  said  an- 
nexation. 

"XVII.  That  they  have  no  other  adequate 
and  sufficient  remedy  than  that  herein 
prayed. 

"Wherefore  your  relators  pray : 

"First  That  a  writ  of  certiorari  be  is- 
sued by  this  honorable  court  and  served  up- 
on his  excellency.  Governor  Ck>le  L.  Blease, 
requiring  him  to  certify  up  to  this  court  the 
full  record  in  this  question  of  annexation 
upon  which  his  action  was  based  in  the 
dismissal  of  the  said  petition  for  annexation 
for  this  court's  review. 

"Second.  That  this  honorable  court  do  de- 
termine and  adjudge  by  the  said  record  that 
all  the  constitutional  and  legal  requirements 
have  been  met  in  the  premises,  and  that  the 
people  are  entitled  to  the  relief  demanded  in 
the  said  petition,  and  that  his  excellency,  the 
Governor,  has  no  discretion  in  the  cause. 

"Third.  That  a  writ  of  mandamus  do  is- 
sue from  this  court  requiring  the  Governor 
t(»  order  the  said  election  upon  the  said 
question  of  annexation  as  set  forth  in  the 
said  petition,  if  empowered  so  to  do. 

"Fourth.  And  for  such  other  reUef  as  may 
be  in  the  power  of  the  court,  and  which  to 
it  may  seem  proper. 

"And  your'  relators  will  ever  pray,  ete 
L.  L.  Meetz.  J.  E.  Meetz.  A.  B.  Bochman. 
D.  B.  George.  O.  W.  Wood.  O.  E.  Still. 
M.  L.  Coughman.  R.  S.  Stolling.  G.  S. 
Homy.  Wade  Williama  L.  L.  Hook.  R.  S. 
Weed.  J.  A  Dunning.  Weston  &  Brooker. 
P.  D.  Brooker. 
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State  of  South  Carolina,  County  of  Rich- 
land. 

Personally  appeared  before,  me  Pierson 
D.  Brooker,  who  on  oath  says  that  he  is 
one  of  the  relators  above  named,  and  that 
the  above  petition  is  true  of  his  knowledge, 
except  as  to  the  matters  and  things  stated 
in  paragraphs 

and   as  to  those  matters  he  believes  it  to 
be  true. 

"[Signed]   P  D.  Brooker. 
"Sworn  to  and  subscribed  before  me  this 
Dec.   2,   1913.     N.   W.   Brooker,   Not   Pub. 
for  S.  0.    [L.  S,r 
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Exhibit  A,  Omitting  Slgnataiea 

"State  of  South  Carolina, 
County  of  Lexington. 

"To  His  Excellency,  Governor  M.  F.  An- 
sel, Columbia,  S.  C: 

"Dear  GoYemor:  We,  the  undersigned  peti- 
tioners, who  are  residents  of  the  said  coun- 
ty of  Lexington,  and  all  residing  within  the 
limits  of  a  certain  territory  of  the  said  coun- 
ty containing  forty  (40)  square  miles,  lying 
south  of  Saluda  river  and  contiguous  to  the 
county  of  Richland,  as  shown  by  a.  map  of 
survey  hereunto  attached,  reference  thereto 
being  had,  will  more  fully  appear,  and  de- 
siring that  the  said  territory  be  cut  off  and 
incorporated  within  the  limits  of  Richland 
coun^,  in  the  said  state,  do  hereby  petition 
your  excellency  to  order  an  election  by  the 
people  within  the  said  territory  to  determine 
the  question  by  vote  of  said  annexation, 
under  the  Constitution  and  laws  of  the  state, 
and  to  do  whatsoever  act  and  thing  necessary 
to  be  done  in  the  premises  to  execute  and 
consummate  the  said  annexation.  We  would 
show  to  your  excellency: 

"First  That  we  constitute  more  than  one- 
tliird  of  the  qualified  electors  residing  with- 
in the  limits  of  the  said  territory. 

"Second.  That  the  said  annexation  may  be 
made  without  reducing  the  area  of  Lexing- 
ton county  below  five  hundred  (500)  square 
miles,  and  without  reducing  the  taxable  prop- 
erty therein  below  the  sum  of  $2,000,000.00, 
and  without  reducing  her  population  below 
the  number  of  15,000. 

"Third.  That  the  proposed  county  lines  do 
not  run  within  eight  (8)  miles  of  Lexington 
court  house  nor  do  they  run  through  any  in- 
corporated city  or  town. 

"Fourth.  That  the  said  annexation  may  be 
made  and  still  meet  all  the  legal  and  con- 
stitutional requirements  in  all  respects.  And 
your  petitioners  will  ever  pray. 

"We  submit  the  above  as  an  amendment  to 
former  petition  now  on  file  with  your  ex- 
cellency." 

Exhibit  B. 

"Report  of  Commissioners  in  Annexation— 

Brookland  Section  Lexington 

to  Richland  County. 

"To  His  Excellency,  etc.,  the  Governor: 

"We,  the  undersigned  commission  appoint- 
ed to  inquire  into  and  report  on  the  facts 
stated  in  the  petition  in  an  election  on  the 
question  of  the  annexation  of  a  i>ortion  of 
Lexington  county  embracing  the  town  of  New 
Brookland  to  Richland  county,  beg  leave  to 
report: 

"That  we  have  examined  into  the  facts 
stated  in  the  said  petition,  and  have  had  a 
survey  of  the  territory  made. 

"We  find  that  no  part  of 'the  territory 
proposed  to  be  cut  off  from  Lexington  county 
is  nearer  than  8.04  from  Lexington  court- 


house, and  after  taking  such  territory  from 
Lexington  county  said  county  would  still 
have  an  area  of  more  than  500  square  miles, 
taxable  property  of  more  than  two  million 
dollars,  and  a  population  of  more  than  15,(X)0 
inhabitants.  But  no  satisfactory  evidence 
was  brought  before  us  to  show  that  the  peti- 
tion for  said  election  was  signed  by  one-third 
the  qualified  electors  residing  in  the  terri- 
tory proposed  to  be  out  off  and  annexed  to 
Richland  county. 

"We,  therefore,  find  from  the  evidence  be- 
fore us  and  herewith  report  to  your  excel- 
lency that  the  petitioners  for  said  election 
have  failed  to  comply  with  the  constitutional 
prerequisites  to  obtaining  an  election  in  the 
said  territory  in  the  question  of  the  annexa- 
tion of  said  territory  to  Richland  county, 
and  said  petition  should  be  dismissed.  At- 
tached to  this  report  is  the  original  map  filed 
by  the  commissioners  and  the  map  made  by 
the  surveyor  employed  by  the  commission, 
together  with  their  report 

"We  fail  to  return  the  original  petition  to 
your  excellency  for  the  reason  that  the  same 
has  been  misplaced  in  the  effort  to  have  the 
names  of  the  signers  compared  with  the 
books  showing  the  names  of  the  qualified 
electors  residing  in  the  said  territory. 

"Respectfully  submitted,  [Signed]  W.  H. 
Townsend,  W.  P.  Roof,  P.  J.  Wesslnger,  A. 
G.  Gelger,  Com'rs. 

"Upon  hearing  the  return  of  the  commis- 
sioners herein,  the  petition  for  the  election 
herein  is  hereby  dismissed.  [Signed]  CTole  L. 
Blease,  Gov. 

"Columbia,  8.  C,  July  18,  1911.- 

N.  W.  Brooker,  of  Oilumbia,  for  petitioner. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  we  are  satisfied 
that  a  prima  fade  case  is  not  made  out  un- 
der the  authority  of  Lamar  t.  Croft  73  S.  C. 
407,  53  S.  E.  640. 

(96  S.  a  182) 
WETMORE   V.   McELROY. 

(Supreme  Court  of  South  Carolina.    Dec.  5, 

1913.) 

Insttbaitob  (§  192*)— FiBE   Iwsurancjb— Mu- 
tual CoMPANiBS— Assessments. 

In  an  action  by  the  receiver  of  an  insolv- 
ent assessment  fire  insurance  company  to  re- 
cover assessments  from  an  alleged  member, 
held,  that  the  member  who  paid  three  times  the 
regular  premium  on  condition  that  he  would  be 
guaranteed  from  assessments  was  not  liable. 

By  divided  court;  Hydrick  and  Eraser,  J  J., 
dissenting. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  417-126 ;    Dec.  Dig.  |  192.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   F.  B.  Gary,  Judge. 

Action  by  S.  H.  Wetmore,  as  receiver  of 
the  Carolina  Mutual  Fire  Insurance  Com- 
pany, against  J.  D.  McElroy.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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J.  W.  Nash,  of  Spartanburg,  for  Wetmore, 
recelTer.  B.  H.  Brown,  of  Spartanburg,  and 
Paget  &  Watkins,  of  Anderson,  for  respond- 
ent 

GARY,  C.  J.  This  appeal  Involves  the  con- 
strnction  of  certain  provisions  In  the  con- 
stitution and  by-laws  adopted  by  the  Caro- 
lina Mutual  Fire  Insurance  Company,  and  In 
the  policy  Issued  by  it,  to  the  defendant 

The  statute  under  which  the  said  as- 
sociation was  organized  contained  the  pro- 
vision that  those  associating  themselves  to- 
gether. In  the  maimer  therein  prescribed, 
might  make,  assess,  and  collect  from  each 
other,  from  time  to  time,  as  might  be  neces- 
sary to  pay  losses,  occasioned  by  fire,  etc., 
to  any  member  of  such  association;  and 
that  the  assessment  and  collection  of  such 
sums  should  be  regulated  by  the  constitution 
and  by-laws  of  the  association  (section  1912, 
Code  of  Laws  1002). 

The    association    adopted    a  constitution 
which    contained   the    following    provlidon: 
"No  member  shall  be  liable  for  more  than  his 
pro  rata  assessment  of  losses  incurred,  and 
all  policies  issued  by  the  company  shall  so 
provide.    Inasmuch  as  the  successful  opera- 
tion of  this  company,  is  based  upon  the  cal- 
culation, that  the  average  cost  of  insurance 
for  the  year,  will  not  exceed  seventy-five  per 
cent  of  the  old  line  rates,  any  member  al- 
ready a  member  of  the  company,  or  here- 
after becoming  such,  shall  have  the  right  to 
pay  in  advance,  such  three-fourths  of  the 
old  Une  rate  and  receive  receipts  therefor, 
which  will  protect  such  member  from  assess- 
ments during  the  succeeding  twelve  months; 
and  the  company  hereby  ratifies  and  con- 
firms all  contracts,  heretofore  made  to  that 
effect,  with  any  member  of  the  company." 
It  also  passed  a  by-law  providing  that  "each 
member  shall   pay  an  initial   premium   or 
dues,  which  shall  be  a  sum  equal  to  one- 
fourth  of  the  Southeastern  Tariff  Association 
rates,  upon  the  policy  held  by  the  member, 
and  he  shall  pay,  annually,  such  assessments 
as  long  as  his  policy  remains  of  force.*'    The 
policy   issued   to   the   defendant   contained 
these   stipulations:    'The  insured   has   the 
privilege,   of  paying  assessments  for  losses 
in  advance,  each  year,  by  paying  an  addi- 
tional sum  equal  to  twice  the  first  payment, 
and  thereby  be  exempt  from  assessments,  and 
at  the  end  of  each  year,  the  insured  will  be 
credited  with  the  difference,  if  any,  between 
such  payment  and  the  assessments,  to  which 
the  policy  would  have  been  liable."     **Thls 
policy  Is  made  and  accepted  subject  to  the 
foregoing  stipulations,  conditions,  and  Con- 
stitution and  by-laws  of  the  company,  to- 
gether with   such   other  provisions,   agree- 
ments   or    conditions    as  may    be  Indorsed 
hereon  or  added  hereto;    and  no  agent  or 
other  representative  of  this  company,  shall 
have  power  to  waive  any  provisions  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy,  may  be  the  subject  of 


agreement,  indorsed  hereon  or  added  hereto, 
and  as  to  them,  no  agent  or  representative 
shall  have  such  power,  unless  such  waiver 
shall  be  written  upon  or  attached  hereto. 
This  policy  Is  not  valid  till  signed  by  the 
president  and  the  secretary." 

The  statute  under  which  the  Carolina  Mu- 
tual Fire  Insurance  Company  was  organized 
did  not  prohibit  the  association  from  adopt- 
ing a  constitution  and  by-laws  embodying  the 
provisions  hereinbefore  set  out,  but,  on  the 
contrary,  conferred  upon  it  full  power  to 
adopt  such  regulations  as  might  seem  ad- 
visable, provided,  of  course,  they  pertained 
to  the  objects  of  the  association  and  were 
not  against  public  policy.  Similar  provisions 
were  construed  in  the  case  of  Union  Ins.  Co. 
V.  Hoge,  21  How.  35, 16  Tm  Ed.  61,  in  which  the 
rule  was  thus  correctly  stated  by  the  court: 
"It  Is  argued,  however,  that  the  company  in 
question  is  a  mutual  insurance  company,  as 
declared  by  the  act;  that,  according  to  this 
system,  the  insured  must  be  a  member  of  It ; 
and  that  a  person  insured  upon  a  cash  pre- 
mium, without  any  further  liability,  cannot 
be  a  member.  This  argument  is  not  well 
founded,  either  upon  principle  or  authority. 
Admitting  that  the  insured  must  be  a  mem- 
ber of  the  company,  he  is  made  so  by  the 
payment  of  a  cash  premium.  The  theory  of 
a  mutual  insurance  company  is  that  the 
premiums  paid  by  each  member  for  the  in- 
surance of  his  property  constitute  a  common 
fund,  devoted  to  the  payment  of  any  losses 
that  may  occur.  Now,  the  cash  premium 
may  as  well  represent  the  insured  in  the 
common  fund,  as  the  premium  note;  and  this 
class  of  companies  has  been  so  long  engaged 
in  the  business  of  Insurance,  it  may  well  be 
that  they  can  determine,  with  sufficient  cer- 
tainty for  all  practical  purposes,  the  Just 
difference  in  the  rates  of  premium  between 
cash  and  notes.  These  mutual  companies, 
possessing  the  authority  contained  in  the 
eighth  section  of  this  charter,  namely,  to 
take  cash  premiums  or  premium  notes,  are, 
at  the  present  day,  in  operation  in  several 
of  the  states,  and  it  has  never  been  supposed 
that  the  mutual  principle  has  been  thereby 
abrogated." 

In  1910  (26  St  at  (Large,  p^  550)  the  Legis- 
lature passed  an  act  containing  this  pro- 
vision: "No  officer  of  a  mutual  protection 
association  shall  give,  either  officially  or 
privately,  a  guaranty,  or  estimate,  to  a  policy 
holder,  against  an  assessment  to  whidi  he 
may  be  liable."  No  doubt  this  statute  was 
enacted  to  change  the  effect  of  the  foregoing 
provisions.  We  desire  to  call  special  atten-. 
tion  to  the  provision  in  the  policy  that,  "at 
the  end  of  each  year,  the  Insured  will  be 
credited  with  the  difference.  If  any,  between 
such  payment  and  the  assessment,  to  which 
this  policy  would  have  been  liable,**  (Italics 
added.)  This  was  not  the  appropriate  lan- 
guage, if  the  insured  was  to  be  held  liable 
for  any  losses  that  might  occur  during  the 
year,  in  which  he  made  the  additional  pay- 
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mentfl,  but,  on  the  contrary,  shows  that  he 
was  not  liable,  at  the  end  of  the  year,  for 
further  assessments  exceeding  the  cash  pay- 
ments. 

Furthermore,  it  will  be  observed  that, 
while  the  Insured  is  to  be  credited  with  the 
difference  between  the  additional  payments 
and  the  assessments,  no  mention  is  made  of 
assessments  that  exceeded  the  cash  pay- 
ments, for  the  obvious  reason  that  he  was 
exempt  from  further  liability  during  the  year 
in  which  the  cash  payments  were  made. 
"In  the  absence  of  statutory  prohibition,  a 
mutual  insurance  company  may  issue  policies 
for  cash  premiums,  which,  under  its  by-laws, 
form  a  part  of  its  general  fund,  from  which 
all  losses  are  to  be  paid.'*  22  Cyc.  1417.  It 
is  true  the  author  says  immediately  there- 
after: "But  the  company  cannot  provide  that 
on  the  payment  of  such  cash  premium,  the 
policy  holders  shall  be  exempt  from  assess- 
ments, to  pay  any  losses  occurring  during  the 
period  for  which  it  was  paid."  The  only 
cases,  however,  cited  to  sustain  the  last  prop- 
osition, are  State  v.  Manufacturers'  Mut 
Fire  Ass*n,  50  Ohio  St.  145,  33  N.  E.  401,  24 
L.  R.  A.  252,  and  State  v.  Monitor  Fire  Ass'n, 
42  Ohio  St.  555.  Those  cases  were  de- 
cided under  a  statute  expressly  prohibiting 
the  association  from  limiting  the  amount  of 
the  annual  liability,  either  to  the  amount  of 
the  cash  premium  when  the  policy  is  issued, 
or  to  the  amount  of  additional  cash  pre- 
miums They  therefore  do  not  sustain  the 
principle  announced  in  the  quotation  from 
22  Cyc.  1417. 

The  appellant's  attorney  relies  upon  the 
case  of  Corey  v.  Sherman,  96  Iowa,  114,  64 
N,  W.  828,  32  L.  R.  A.  490,  614,  in  which  the 
facts  were  quite  different  from  those  in  the 
present  case,  as  will  appear  from  the  follow- 
ing language  of  the  court:  "First,  that  the 
articles  of  incorporation  provide  that  the 
losses  and  exx)enses  are  to  be  paid  exclusively 
from  assessments  made  upon  the  mutual 
pledges  of  the  members.  The  company  had  no 
authority,  by  the  terms  of  its  charter,  to  apply 
the  cash  premiums  in  payment  of  lessee. 
*  *  *  And,  second,  those  who  paid  these 
cash  premiums  did  not  become  members  of 
the  company,  and  did  not  pay  their  premi- 
ums as  assessments.  They  paid  these  pre- 
miums for  insurance,  for  the  full  term  of  the 
policy,  and  the  only  rights  they  had  there- 
after to  them,  or  any  part  thereof,  was  an 
unlawful  agreement  to  pay  dividends  from 
the  profits  of  the  business."  That  case, 
however,  shows  that  it  may  be  regarded  as  a 
common  practice  for  Mutual  Insurance  Com- 
panies to  adopt  such  regulations  as  those 
hereinbefore  mentioned,  and  that  they  are 
valid,  in  the  absence  of  a  statute  prohibiting 
them.  The  court  says:  "We  are  aware  that 
there  are  a  great  number  of  authorities  hold- 
ing that  a  mutual  insurance  company  may 
receive  all  cash  premiums  in  Ueu  of  assess- 
ments and  still  be  considered  a  mutual  com- 
pany; but  none  of  these  cases  were  decided 


under  statutes  like  ours;  and  In  most  of 
them  the  insured  became  members  of  the 
company.  Just  as  those  who  paid  on  the 
assessment  plan,  the  only  difference  being 
that  they  paid  their  assessments  in  advance. 
We  base  our  decision  upon  the  terms  of  our 
statute." 

There  is  another  reason  why  the  defendant 
was  exempt  from  further  assessments  for 
losses  sustained  during  the  year  in  which 
the  additional  payments  were  made.  In  the 
agreed  statement  of  facts,  the  following  ap- 
pears: "The  plaintiff  admits  that  a  soliciting 
agent  of  the  company,  named  W.  DanieU 
represented  to  the  defendant  that  if  he 
would  pay  three  times  the  regular  premium 
of  $27  he  would  be  guaranteed  against  as- 
sessments for  one  year,  and  that  the  defend- 
ant did  pay  $82.50  on  the  policy  for  $2,900 
and  took  the  said  agent's  receipt  for  same, 
and  that  the  said  company  became  insolvent 
and  went  into  the  hands  of  a  receiver  on  the 
9th  day  of  June,  1908." 

The  agent,  while  acting  within  the  appar- 
ent scope  of  his  employment,  construed  the 
policy,  and  offered  to  guarantee  exemption 
from  further  assessments  for  losses  occurring 
one  year  after  its  issuance,  for  the  purpose, 
no  doubt,  of  inducing  the  defendant  to  be- 
come a  member  of  the  association,  which  he 
did.  The  company  was  thereby  estopped 
even  though  the  acts  of  the  agent  were  with- 
out authority.  Williamson  v.  Association, 
54  S.  G.  582,  32  S.  B.  765,  71  Am.  St  Rep. 
822;  Eastern  D.  &  L.  ABS'n  v.  Williamson, 
189  U.  S.  122,  23  Sup.  Ct  527,  47  L.  Ed.  735 ; 
Drewery  v.  Amusement  Co.,  87  S.  C.  445,  69 
S.  E.  879,  1094;  Kammer  v.  Knights  of 
Pythias,  91  S.  C.  572.  75  S.  E.  177;  HoUiday 
V.  Pegram,  89  S.  a  73,  71  S.  B.  367,  Ann.  Cas. 
1912A,  33 ;  Plunkett  v.  Insurance  Co.,  80  S.  C. 
407,  61  S.  B.  893 ;  McCarty  v.  Insurance  Co., 
81  S.  C.  152,  62  S.  E.  1,  18  L.  R,  A.  (N.  S.) 
729;  Williams  ▼.  Tolbert»  76  S.  a  211,  56  SL 
B.  908. 

Judgment  afllrmed. 

WATTS,  J^  concurai 

HYDRICK,  J.  (diss^ting).  This  action 
was  brought  by  the  plaintiff,  as  receiver  of 
the  Carolina  Mutual  Fire  Insurance  Com- 
pany, to  foreclose  a  lien  upon  certain  prop- 
erty of  the  defendant  for  the  payment  of  an 
assessment  which  was  levied,  on  October  3, 
1908,  by  order  of  the  court,  to  pay  the  ex- 
penses of  the  receivership  and  the  losses 
which  occurred  prior  to  June  9,  1908,  the 
date  of  the  appointment  of  the  receiver. 

The  company  was  a  corporation  which  was 
organized  under  section  1912  et  seq.  of  the 
Civil  Code  of  1902,  which  provides  for  the 
organization  of  "Mutual  Protection  Assoda- 
tion&"  The  pertinent  provisions  of  the  stat- 
ute are: 

"Section  1912.  Any  number  of  persons  of 
lawful  age,  residents  of  this  state,  not  less 
than  ten  In  number,  may  associate  them- 
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eelves  togetber  for  the  purpose  at  iBsurlng 
each  other  against  loss  by  fire  and  lightning; 
cyclones,  tornadoes  or  windstorms ;  and  may, 
aifter  organization,  associate  with  themselves 
snch  other  adult  residents  of  this  state  as 
members  of  said  association  as  they  may 
deem  proper;  and  may  make,  assess  and 
collect  upon  and  from  each  other  such  sums 
of  money,  from  time  to  time,  as  may  be  nec- 
essary to  pay  losses  which  occur  by  fire,  and 
lightning,  cyclones,  tornadoes,  or  windstorms 
to  any  member  of  such  association,  and  the 
assessment  and  collection  of  such  sums  shall 
be  regulated  by  the  constitution  and  by-laws 
of  the  association. 

"Section  1913.  Of  such  persons,  not  less 
than  ten  thereof  shall  make  and  subscribe  a 
certiflcate,  setting  forth  therein:  First.  The 
name  by  which  the  said  association  shall  be 
known.  Second.  The  place  which  shall  be 
known  and  regarded  as  its  principal  place  of 
business  and  head  office.  Third.  The  object 
of  the  association,  which  shall  only  be  to  en- 
able its  members  and  all  who  may  thereaf  |;er 
become  members  of  said  association  to  insure 
each  other  against  loss  by  fire  and  lightning, 
cyclones,  tornadoes  or  windstorms,  and  to 
enforce  any  contract  which  may  be  by  them 
entered  Into  by  which  those  entering  therein 
shall  agree  to  be  assessed  specifically  for  in- 
cidental purposes  and  for  the  paym^it  of 
losses  which  occur  to  Its  members." 

Section  1915  provides  for  organization  of 
the  corporation  by  the  election  of  directors, 
officers,  etc.,  and  concludes,  "but  In  no  In- 
stance shall  the  power  to  Insure  against  loss- 
es by  fire  or  tornadoes  be  exercised  to  others 
than  members  of  the  association." 

''Section  1916.  All  buildings  insured  by  any 
mutual  company  shall  be  pledged  to  such 
company,  together  with  the  right  and  title  of 
the  assured  in  the  lands  upon  which  they  are 
situate,  to  the  amount  of  the  premium  note 
or  contingent  liability,  and  the  company  shall 
have  a  Uen  thereon  to  the  amount  of  such 
note  or  Uability.    •    •    • »» 

The  following  are  the  applicable  provisions 
of  the  constitution  and  by-laws  of  the  com- 
pany: 

Constitution. 
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'1.  This  company  is  organized  under  the 
provision  of  article  3,  a  48,  of  the  Ck>de  of 
Laws  of  South  Carolina,  adopted  1902." 

*'6.  No  member  shall  be  liable  for  more 
than  his  pro  rata  assessment  of  losses  in- 
curred, and  all  policies  issued  by  the  com- 
pany shall  so  provide.  Inasmuch  as  the  suc- 
cessful operation  of  this  company  is  based 
upon  the  calculation  that  the  average  cost 
of  Insurance  for  the  year  will  not  exceed  sev- 
enty-five per  cent,  of  the  old  line  rates,  any 
member  already  a  member  of  the  company, 
or  hereafter  becoming  such,  shall  have  the 
right  to  pay  in  advance  such  three-fourths  of 
the  old  line  rate  and  receive  receipts  there- 
for, which  will  protect  such  member  from  as- 
sessments for  the  succeeding  twelve  months ; 


and  the  company  hereby  ratifies  and  confirms 
all  contracts  heretofore  made  to  that  effect 
with  any  member  of  the  company.'* 

By-Laws. 

"1.  Membership  in  the  company  is  acquired 
by  the  Issuance  by  the  company  of  a  policy 
of  insurance  which  has  been  applied  for  by 
or  in  behalf  of  the  member ;  which  applica- 
tion shall  constitute  a  part  of  the  contract 
of  insurance. 

"2.  Each  member  shall  pay  an  initial  pre- 
mium or  dues  which  shall  be  a  sum  equal  to 
one-fourth  of  the  Southeastern  Tariff  Associ- 
ation rates,  upon  the  policy  held  by  the  mem- 
ber, and  he  shall  pay  annually  such  assess- 
ments as  may  be  levied  by  the  board  of  di- 
rectors, so  long  as  his  policy  remains  of 
forpe." 

"6.  The  form  of  policy  hereto  attached  con- 
stitutes the  authorized  policy  of  the  company, 
and  its  provisions  are  part  of  these  by-laws." 

On  October  5,  1907,  defendant  applied  for 
and  obtained  a  policy,  the  provisions  of 
which,  so  far  as  pertinent  to  the  Issues  in- 
volved, read  as  follows: 

"In  consideration  of  the  stipulations  here- 
in contained  and  of  the  membership  of  the 
insured  In  said  company  by  virtue  of  the  in- 
sured's application  and  acceptance,  (the  com- 
pany) does  Insure  J.  D.  McElroy  against  all 
direct  and  Imumedlate  loss  or  damage  by  fire 
or  lightning,  to  the  amount  of  not  exceeding 
twenty-nine  hundred  dollars,  the  following 
property  while  located  and  contained  as  de 
scribed  herein:    •    •    • 

''The  insured  has  the  privilege  of  paying 
assessments  for  losses  in  advance  each  year 
by  paying  an  addlUpnal  sum  equal  to  twice 
the  first  payment,  and  thereby  to  exempt 
himself  from  assessments,  and  at  the  end 
of  each  year  the  insured  will  be  credited 
with  the  difference,  if  any,  between  such  pay- 
ment and  the  assessments  to  which  the  policy 
would  have  been  liable. 

"And  the  insurer  hereby  covenants  and 
agrees  to  pay  said  insured,  or  legal  repre- 
sentative, the  amount  of  such  loss  or  damage 
occurring  after  noon  of  this  date,  upon  the  no- 
tice and  proof  thereof,  by  pro  rata  assess- 
ments on  liable  policies;  such  payment  to 
be  made  in  accordance  with  the  terms  of  the 
policy. 

"Payment  of  any  loss  or  damage  shall  be 
made  by  assessment  next  levied  after  receipt 
of  proof  of  loss  or  damaga 

"The  only  liability  of  the  Insured,  or  of 
any  other  member,  or  any  officer  of  the  com- 
pany, is  their  pro  rata  assessments. 

"This  policy  is  made  and  accepted  sub- 
ject to  the  foregoing  stipulations,  condi- 
tions, and  constitution  and  by-laws  of  the 
company,  together  with  such  other  provi- 
sions, agreements  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto;  and  no 
agent  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provi- 
sion or  condition  of  this  policy,  except  such 


270 


80  SOUTHEASTBRN  REPORTER 


(S.C. 


as  by  the  terms  of  this  policy  may  be  the 
snbject  of  agreement  Indorsed  hereon  or  add- 
ed hereto,  and  as  to  them,  no  agent  or  rep- 
resentative shall  have  such  power,  unless 
such  waiver  shall  be  written  upon  or  attach- 
ed hereto.*' 

The  defendant  paid  in  advance  a  premium 
of  $82.50,  which  was  three-fourths  of  the  old 
line  rate  on  the  risk,  and  he  denies  that  he 
is  liable  for  this  assessment,  because  it  was 
levied  to  pay  expenses  and  losses  which 
occurred  before  the  expiration  of  the  twelve 
months  succeeding  the  date  of  his  policy, 
tils  contention  being  that,  under  the  provi- 
sions of  section  6  of  the  constitution  of  the 
company  and  the  second  paragraph  of  his 
policy,  above  quoted,  he  was  exempt  from 
any  further  assessment  for  expenses  or  loss- 
es, except  for  such  as  occurred  after  the 
lapse  of  the  twelve  months  succeeding  the 
date  of  his  policy.  He  also  relies  upon  the 
fact  that  the  soliciting  agent  of  the  com- 
pany represented  to  him  that,  if  he  would 
pay  the  amount  which  he  did,  he  would  be 
guaranteed  against  assessments  for  one  year. 
We  may  dispose  of  this  feature  of  the  case, 
in  passing,  by  saying  that  the  policy  did 
contain  the  provision  which  the  agent  told 
him  it  would  contain.  There  was  therefore 
no  misrepresentation. 

The  circuit  court  held  that,  as  there  was 
no  positive  prohibition  in  the  statutes 
against  issuing  such  a  i>olicy  as  defendant's, 
it  was  within  the  power  of  the  company  to 
issue  it,  and  that,  as  it  was  not  ultra  vires 
of  the  corporation,  the  defendant  had  the 
right  to  stand  on  its  terms.  But  the  court 
held,  further,  that,  being  a  member  of  the 
company,  it  would  be  against  public  policy 
to  permit  him  to  contract  not  only  against 
losses,  other  than  those  for  which  he  paid 
in  advance,  but  also  against  all  other  liabil- 
ity, and  therefore  that  he  was  liable  only 
for  his  pro  rata  of  the  expenses.  Both  sides 
appealed.  It  Is  not  contended  by  the  defend- 
ant that  he  was  not  a  member  of  the  com- 
pany. The  circuit  judge  concluded  that  he 
was  a  member,  and  that  his  property  was  in- 
sured, and  there  is  no  exception  to  that  rul- 
ing. Indeed,  by  the  terms  of  the  statute 
and  the  constitution  and  by-laws  of  the  com- 
pany, only  members  of  the  company  could 
obtain  insurance.  Jacobs  v.  Insurance  Co., 
52  S.  C.  119,  29  S.  E.  533.  We  must  therefore 
proceed  upon  the  assumption  that  defendant 
was  a  member  of  the  company,  and  that  his 
property  was  insured. 

Elementary  principles  require  that  every 
provision  of  the  statute,  the  constitution 
and  by-laws  of  the  company,  and  the  policy 
must  be  given  full  force  and  effect,  if  that 
can  be  done  by  any  reasonable  method  of 
construction,  for  they  are  all  parts  of  the 
contract;  also,  that,  of  two  possible  con- 
structions, that  must  be  adopted  which 
would  harmonize  the  various  provisions  rath- 
er than  that  which  would  make  them  con- 
flict.   And  it  requires  neither  argument  nor 


citation  of  authority  to  show  that  if  a  con- 
flict between  the  statute  and  the  constitution 
or  by-laws  of  the  company,  or  the  policy  is- 
sued thereunder  is  unavoidable,  the  statute 
must,  of  course,  be  given  effect,  and  the 
provision  of  either  of  the  other  instruments 
which  conflicts  with  it  must  yield. 

A  careful  consideration  of  the  provisions 
of  the  statute  shows  the  intention  that  insur- 
ance in  the  "Mutual  Protection  Associations" 
therein  authorized  should  be  mutual;  in 
other  words  that  the  members  of  the  asso- 
ciation should  Insure  "each  other,"  and 
pledge  the  property  insured  for  the  payment 
of  losses  by  pro  rata  assessments.  The  only 
asset  contemplated  by  the  statute  is  the  mu- 
tual liability  of  its  members.  This  being 
so,  if  the  defendant's  contention  should  be 
sustained,  the  plan  of  insura|nce  would  be 
wholly  subverted,  because  mutuality — ^the 
principle  uponr  which  it  is  based — ^would  be 
destroyed.  To  Illustrate:  Suppose  every 
member,  except  one,  should  take  a  "prepaid" 
policy,  such  as  defendant's,  and  that  one 
(who  alone  has  a  regular  pro  rata  assess- 
ment policy)  should  sustain  a  loss  within  the 
year  for  which  the  others  had  paid  their  pre- 
miums in  advance,  but  after  the  fund  for 
payment  of  losses  has  been  exhausted,  not 
one  of  them  would  be  liable  to  him.  And,  if 
none  of  the  others  would  be  liable  to  him, 
he  would  not  be  liahle  to  any  of  them ;  nor 
would  they  be  liable  to  each  other  for  losses 
occurring  within  the  year.  Therefore,  if  one 
of  them  should  sustain  a  loss  within  the  year, 
not  one  of  the  company  would  be  liable  to 
him.  The  result  would  be  a  mutual  insur- 
ance company  in  which  not  a  single  member 
would  have  any  insurance — a  legal  impos- 
sibility. 

Careful  analysis  of  sections  1912  and  1913, 
supra,  discovers  the  intention  t^at  the  mem- 
bers of  the  company  shall  Insure  "each  oth- 
er" by  assessing  and  collecting  "upon  and 
from  each  other  such  sums  of  money  as  may 
be  necessary  to  pay  losses,"  and  that  the 
object  of  the  association  "shall  only  be  to 
enable  Its  members  *  *  *  to  Insure  each 
other."  Therefore,  to  preserve  that  inten- 
tion and  object,  the  mutual  liability  must  be 
maintained;  and  this  cannot  be  done,  if 
those  who  took  "prepaid"  policies  are  not  lia- 
ble to  assessment  for  losses  which  occurred 
within  the  twelve  months  after  the  date  of 
their  policies.  Such  a  policy  would  violate 
the  statute.  This  does  not  mean  that  the 
giving  of  premium  notes  or  the  paying  of 
premiums  in  advance  necessarily  violates  the 
law  or  destroys  the  plan  of  insurance. 

The  privilege  provided  for  in  section  ^  of 
the  constitution  of  the  company,  and  the 
corresponding  provision  of  the  policy,  is  not 
necessarily  in  conflict  with  the  statute.  It 
can  be  given  force  and  effect  without  con- 
flicting with  or  destroying  the  liability  of 
the  "prepaid"  and  other  policy  holders  to 
each  other,  by  construing  the  language  there 
used   to  mean  only   that   "prepaid"   policy 
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holders  were  not  to  be  required  to  pay  as- 
isessments  during  the  year,  even  if  the  amount 
paid  by  them  in  advance  should  fall  short 
of  the  sum  total  of  their  pro  rata  assess- 
ments during  the  year,  but  that  they  were 
to  be  ultimately  liable  for  the  deficiency; 
the  time  of  payment  alone  being  postponed. 
Otherwise  stated,  it  was  merely  the  privilege 
of  paying  in  advance  a  sum  which  was  esti- 
mated to  be  sufficient  to  meet  all  current  as- 
sessments during  the  year,  with  the  agree- 
ment, in  consideration  of  such  payment,  that, 
if  the  amount  should  prove  to  be  insufficient 
for  that  purpose,  the  Insured  would  not  be 
called  upon  to  pay  any  more,  until  after 
the  end  of  the  year,  and,  if  it  proved  to  be  too 
much,  he  would  be  credited  with  the  dif- 
ference.    That  construction  of  the  privilege 
makes  it  harmonize  with  the  statute  and 
all  other  provisions  of  the  constitution,  by- 
laws, and  the  policy,  which  provides  through- 
out for  pro  rata  assessments,  and  it  pre- 
serves the  principle  of  mutuality,  while  the 
other  brings  it  into  conflict  with  the  stat- 
ute.   "In  the  absence  of  statutory  prohibi- 
tion, a  mutual  insurance  company  may  issue 
policies  for  cash  premiums,  which,  under  its 
by-laws,  form  a  part  of  its  general  fund  from 
which  all  losses  are  to  be  paid.    But  the  com- 
pany cannot  provide  that  on  payment  of  such 
cash  premiums  the  policy  holders  shall  be 
exempt  from  assessment  to  pay  losses  oc- 
curring during  the  period  for  which  it  was 
paid.'*    22  Gyc.  1417.     The  plan  of  prepaid 
assessments  was  adopted  no  doubt  for  the 
mutual   accommodation  and  convenience  of 
the  comiMmy  in  getting  the  use  of  the  money 
and  in  simplifying  its  bookkeeping,  as  well 
as  the  policy  holder,  who  was  thereby  saved 
the  annoyance  of  having  to  pay  numerous 
small  assessments  during  the  year. 

As  defendant's  position  was  that  he  was 
not  liable  at  all,  no  point  was  made  that 
the  assessment  was  levied  within  the  year, 
contrary  to  the  exemption  as  herein  con- 
strued. But  that  objection  could  only  have 
postponed  the  collection  of  the  assessment 
untU  the  end  of  the  year,  and  it  could  not 
have  availed  the  defendant,  because  it  was 
due  when  this  action  was  commenced. 

We  think,  therefore,  that  defendant  was 
liable  for  the  assessment  levied  for  losses  as 
well  as  for  expenses,  and  that  the  Judgment 
below  should  be  modified  accordingly* 

FRASER,  J^  concurs. 


(96  S.  C.  176) 

TREXLER  et  al.  v.  WILSON. 

(Supreme  Court  of  South  Carolina.    Dec.  8, 

1013.) 

1.  Sales   (i   92*)  —  Rescission   bt   Mutual 
Consent. 

Buyers  of  lumber,  who  had  paid  part  of 
the  purchase  price,  thereafter  rejected  it  and 
telegraphed  the  seller  Informing  him  of  its  re- 
jection and  asking  for  instructions  as  to  its 


disposition,  and  on  the  same  day  directed  the 
railroad  company  to  reship  the  lumber  to  their 
order  at  the  seller's  place  of  business.  Two 
days  later  they  notified  the  seller  by  telegram 
and  letter  that  thev  were  returning  the  lumber 
at  his  expense,  as  it  did  not  come  up  to  specifi- 
cations. On  the  same  day  the  seller  wired  the 
buyers  that  he  looked  to  them  '*to  pay  for  lum- 
ber or  return."  Also  on  the  same  day  the  buy- 
ers wired  and  wrote  the  seller  that  he  would 
have  to  pay  full  freight  one  way  and  half  rate 
returning  and  asked  if  he  would  do  this.  The 
following  day  the  seller  wrote  the  buyers  ac- 
knowledging the  receipt  of  the  wire,  stating 
that  the  cars  were  being  reshipped,  stating  that 
he  wanted  them  at  once  as  he  could  place 
them,  and  asking  the  buyers  to  have  them  con- 
signea  to  him  and  marked  for  prompt  shipment. 
The  seller  declined  to  accept  the  lumber  upon 
its  return  on  the  ground  that  it  had  been  de- 
faced and  marked  across  the  head  of  each  piece 
with  red  paint  indicating  that  it  was  unsalable. 
Held,  that  the  seller,  having  agreed  to  accept 
the  lumber  and  directed  its  return,  waived  his 
right  to  contend  that  the  buyers  had  no  right 
to  rescind. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  267,  259 ;   Dec  Dig.  S  92.*] 

2.  Sales   (i   94*)  —  Rescission   bt  Mittual 

C0NSENT--OFEaATI0N  AND   EFFECT. 

Where,  upon  the  rejection  of  lumber  by 
buyers,  the  seller  directed  its  return  to  him  and 
agreed  te  accept  it,  the  buyers  were  entitled  to 
recover  the  part  of  the  purchase  price  which 
they  had  paid  and  to  reimbursement  for  the 
expenses  of  returning,  consisting  of  freight  and 
unloading  charges,  especially  where  these  charg- 
es were  not  objected  to  when  called  to  the  sell- 
er's attention. 

[ESd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  260 ;  Dec.  Dig.  S  94.*] 

8.  Sales  (S  94*)— Rescission  bt  Mutual 
Consent— Operation  and  Effect. 

A  seller  of  lumber  who,  upon  the  buyers' 
rejection  thereof,  directed  its  return  and  agreed 
to  accept  it  could  not  refuse  to  accept  the  lum- 
ber because  of  marks  thereon  with  paint,  indi- 
cating that  it  was  unsalable,  which  could  be 
scrai^  or  cut  off  without  injury  to  the  lumber 
at  a  trifling  expense,  which  the  buyers  offered 
to  pay. 

rE)d.  Note.-— For  other  cases,  see  Sales,  Cent 
Dig.  §  260 ;   Dec.  Dig.  §  94.*] 

4.  Appeal  and  Ebsob  (§  1068*)— Habmless 
Error— Ebbobs  as  to  Pabtt  Not  Entitled 
to  Recoveb. 

Where,  on  the  whole  testimony,  no  verdict 
other  than  that  rendered  could  have  been  sus- 
tained, errors  in  the  charge  were  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  422&-4228,  4230;  Dec. 
Dig.  §  1068.*] 

5.  Appeal  and  Error  (S  1033*)— Harmless 
Error— Errors  Favorable  to  Appellant. 

In  an  action  by  buyers  of  lumber  to  recov- 
er the  part  of  the  purchase  price  paid  and 
freight  and  unloading  charges,  where  the  tes- 
timony showed  80  conclusively  that  a  verdict 
for  defendant  could  not  have  been  sustained, 
that  he  directed  the  return  of  the  lumber  and 
agreed  to  accept  it  the  submission  of  the  ques' 
tions  whether  the  lumber  was  of  the  kind  and 
quality  required  by  the  contract  of  sale,  and 
whether  defendant  had  agreed  to  its  return  at 
its  expense,  and  an  instruction  that  if  the  lum- 
ber was  up  to  the  specifications  the  buyers 
could  not  ship  it  back  and  charge  defendant 
with  the  freight  unless  authorized  by  him, 
were  errors  favorable  to  the  defendant. 

[Ed.  Note. — For  other  cases,*  see  Appeal  and 
Error,  Cent  Dig.  SS  4052-^062 ;  Dec.  Dig.  | 
1033.*] 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexei 
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6.  Appeal  and  Bbror  (8  1066*)— Harmless 
Ebbor— Ebsors  as  to  Party  Not  Entitled 
TO  Recover. 

In  an  action  by  buyers  of  lumber  to  re- 
cover part  of  the  price  paid  and  freight  and  un- 
loading charges,  an  instruction  that,  if  the  lum- 
ber did  not  comply  with  the  contract  of  sale, 
the  buyers  had  a  right  to  retain  possession 
thereof,  recover  a  judgment,  and  subject  the 
lumber  to  the-  payment  of  the  amount  paid  by 
them,  though  erroneous,  since  if  they  elected  to 
retain  the  lumber  the  measure  of  their  recov- 
ery would  not  be  the  amount  advanced  but  the 
difference  between  the  contract  price  and  the 
market  value  of  the  lumber,  was  harmless 
where  the  evidence  showed  that  the  buyers  did 
not  elect  to  retain  the  lumber  but  tendered  it 
to  the  seller  in  accordance  with  his  instructions 
that  it  be  returned. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220 ;   Dec.  Dig.  §  1066.*] 

7.  Sales  (§  94*)— Rescission  bt  Mutual 
Consent— Operation  and  Eftbct. 

Where  a  seller  of  lumber,  upon  its  rejec- 
tion by  the  buyers,  agreed  to  its  return  but  up- 
on its  return  refused  to  accept  it  and  repay 
the  purchase  price  and  freight  and  unloading 
charges,  the  buyers  were  entitled  to  retain  pos- 
session of  the  lumber  until  the  dispute  could  be 
adjudicated. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  260 ;   Dec.  Dig.  f  94.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  H.  F.  Rice,  Judge. 

•To  be  ofBdally  reported." 

Action  by  Harry  C.  Trexler  and  others, 
copartners  doing  business  as  Trexler  Lum- 
ber Company,  against  Edwin  Wilson.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Thos.  H.  Tatum,  of  Bishopville,  and  J.  B. 
McLauchlin,  of  Columbia,  for  appellant  Lee 
&  Moise,  of  Stimter,  and  McLeod  &  Dennis, 
of  Bishopville,  for  respondents. 

PER  CURIAM.  The  allegations  of  the 
complaint,  stated  in  a  short  way,  are:  In 
February,  1911,  the  plaintiffs  contracted  to 
buy  from  the  defendant  110  pieces  of  long 
leaf  pine  lumber  of  certain  dimensions,  •  "A. 
C.  L.  specifications,"  to  be  shipped  on  the  or- 
der of  the  plaintiffs.  The  defendant  agreed 
to  plaintiffs'  request  to  ship  the  lumber  to  A. 
C.  L.,  at  Kingstree,  S.  C.  The  defendant 
shipped  two  car  loads  of  lumber  as  directed 
on  the  faith  of  defendant's  representation 
that  the  lumber  shipped  was  of  the  quality 
agreed  on.  The  plaintiffs  paid  on  account  of 
the  purchase  money  $266.  The  lumber  wa^ 
below  the  grade  and  spedflcatlons  contract- 
ed for  and  for  that  reason  rejected  by  the 
railroad  company  and  the  plaintiffs.  Plain- 
tiffs immediately  notified  defendant  of  the 
rejection  and  its  cause  and  received  instruc- 
tions from  him  to  return  the  lumber  to  him 
at  St  Charles.  The  plaintiffs  did  reship  the 
lumber  as  directed,  but  the  defendant  refus- 
ed to  receive  it,  and  the  lumber  is  now  at 
St.  Charles  subject  to  defendant's  order.  The 
defendant  is  indebted  to  the  plaintiffs  in  the 
sum  of  $266  advanced  to  him  on  the  timber, 
$75.26  freight  from  Kingstree  to  St  Charles, 


and  $5  for  unloading  lumber  at  St  Charles. 

The  defenses  were  substantially  these:  The 
plaintiffs  agreed  to  waive  the  written  specifi- 
cations and  accept  lumber  of  the  kind  ship- 
ped; when  the  lumber  was  rejected  the  de- 
fendant agreed  to  take  it  back  and  return 
the  money  advanced  on  condition  that  it 
should  be  delivered  to  him  at  St  Charles 
free  of  cost  and  in  as  good  condition  as 
when  he  shipped  it  The  plaintiffs  did  not 
comply  with  the  conditions;  on  the  con- 
trary, shipped  the  lumber  to  their  own  order 
and  offered  to  deliver  to  defendant  the  bill 
of  lading  on  condition  that  he  paid  back  the 
$266,  advanced  the  freight  charges  both  ways 
and  $5  for  unloading  the  cars.  The  lumber 
was  defaced  and  injured  by  cross  marks  of 
red  paint,  the  rejection  mark  of  the  rail- 
road company.  The  defendant  further  set  up 
a  counterclaim  for  $73.58,  the  remainder  of 
the  purchase  money  agreed  on. 

On  the  trial  of  the  issues  thus  made,  the 
jury  found  a  verdict  in  favor  of  the  plaintiffs 
for  the  full  amount  claimed. 

[1-3]  Defendant's  exceptions  relate  mainly 
Co  the  subject  of  tender  and  the  right  to  re- 
scind for  failure  of  consideration,  under  the 
original  contract  of  sale,  but  we  think  all 
questions  of  that  sort  were  entirely  eliminat- 
ed by  the  written  agreement  of  the  parties 
themselves  fixing  their  rights  and  obliga- 
tions after  the  rejection  of  the  lumber. 

On  April  10, 1911,  the  plaintiffs  telegraphed 
defendant,  informing  him  of  the  rejection 
of  the  lumber,  and  asked  for  instructions  as 
to  its  disposition  and,  by  telegram  of  the 
same  date,  directed  the  railroad  company  to 
reship  lumber  to  their  order  at  St  Charles. 
On  the  12th  of  April  plaintiffs  by  telegram 
and  letter  notified  defendant  that  they  were 
returning  the  lumber  at  his  expense  as  it 
did  not  come  up  to  spedflcations.  The  de- 
fendant telegraphed  to  plaintiffs  the  12th  of 
April,  "I  look  for  you  to  pay  for  lumber  or 
return;"  and  on  same  day  plaintiffs  sent 
defendant  this  dispatch:  "You  will  have  to 
pay  full  freight  one  way  and  a  half  rate  re- 
turning on  two  cars  rejected,  will  you  do 
this?"  The  plaintiffs  also  wrote  to  defend- 
ant a  letter  of  like  tenor  on  the  same  day. 
On  April  13th  defendant  wrote  plaintiffs  the 
following  letter:  "Tour  wire  informing  me 
that  the  two  cars  7x14  were  being  reshipped 
to  me  has  been  received.  I  want  them  at 
once  as  I  can  place  them.  Have  consigned  to 
me  and  mark  them  prompt  shipment  requir- 
ed." On  April  15,  1911,  plaintiffs  drew 
through  a  Sumter  bank  on  the  defendant  for 
$271.66,  being  the  amount  advanced  to  the 
defendant  on  the  lumber  and  charge  of  $5 
for  unloading  and  directed  the  railroad  agent 
at  St.  Charles  to  deliver  the  lumber  to  the 
defendant  on  payment  of  the  draft  and 
freight  charges  due  the  railroad  company. 
The  defendant  was  notified  by  letter  of  April 
15th  and  requested  to  pay  the  freight  charges 
and  the  draft  with  the  bill  of  lading  attached. 
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On  the  17th  of  ApiU  defendant  by  letter  de- 
clined to  accept  the  lumber,  giving  as  his  sole 
reason  'that  it  has  been  defaced  and  marked 
across  head  of  each  piece  with  red  paint, 
whicli  brands  and  rejects  it  as  nnsalable.*' 

The  plaintiffs  in  reply  called  defendant's 
attention  to  the  fact  that  the  marks  could  be 
scraped  off  or  cut  off,  without  injury  to  the 
lumber  at  a  trifling  expense,  which  the  plain- 
tiffs offered  to  pay. 

From  this  correspondence  it  appears  be- 
yond all  doubt  that  the  defendant  waived 
any  right  he  had  to  contend  that  the  plain- 
tiffs could  not  rescind  the  contract  and  re- 
tarn  the  lumber  by  agreeing  to  accept  it  and 
dlrecShg  that  it  be  returned.  This  direction 
carried  with  it  the  obligation  for  expenses  of 
returning,  consisting  of  freight  and  unloading 
charges,  especially  as  the  defendant  made 
ho  objection  to  these  charges  when  they  ^rere 
called  to  his  attention.  The  correspondence 
shows  that  the  plaintiffs  carried  out  in  sub- 
stance the  agreement  as  to  the  return  of  the 
lumber  and  were  entitled  to  receive  from 
the  defendant  the  money  they  had  paid  out  to 
the  defendant  and  the  necessary  expense  of 
freight  and  unloading.  The  only  objection 
offered  by  defendant  was  altogether  insig- 
nificant and  could  not  prevent  a  recovery  by 
the  plaintiffs  since  they  offered  to  pay  the 
expenses  of  having  the  marks  taken  off  the 
lumber. 

[4]  On  the  whole  testimony  no  other  ver- 
dict, except  that  which  was  rendered  in  fa- 
vor of  the  plaintiffs,  could  have  been  sustain- 
ed ;  and  from  this  conclusion  it  follows  there 
was  no  error  In  the  refusal  to  grant  a  non- 
suit, and  that  the  alleged  errors  in  the  charge 
were  immaterial. 

[6]  In  view  of  this  conclusion,  it  was  fa- 
vorable to  the  defendant  that  the  circuit 
judge  submitted  to  the  Jury  as  questions  at 
issue  whether  the  lumber  was  of  the  kind 
and  (jnaUty  required  by  the  original  contract, 
or  any  modification  of  it,  and  whether  the 
defendant  had  agreed  to  a  return  of  the  lum- 
ber at  his  expense,  and  that  he  instructed  the 
jury  that,  if  the  lumber  was  up  to  the  sped- 
totlons,  the  plaintiffs  could  not  ship  it 
back  and  charge  the  defendant  with  the 
freight  unless  authorized  by  him. 

[6]  It  is  true  the  circuit  Judge  held  in  the 
following  statement  of  the  law:  "Now,  if  (he 
lumber  which  was  shipped  by  Mr.  Wilson,  the 
defendant,  if  you  find  as  a  matter  of  fact 
that  he  did  not  furnish  the  lumber  which 
was  spedtied  in  the  contract  and  furnished  a 
different  kind  which  the  contract  never  con- 
templated, which  the  plaintiffs  never  agreed 
to  take,  then,  Mr.  Foreman  and  gentlemen,  I 
(Charge  yon  that  these  defendants  had  the 
right  to  retain  possession  of  that  lumber, 
come  into  court,  and  get  their  judgment  and 
subject  that  lumber  to  the  payment  of  this 
260  odd  dollars,  if  you  find  that  he  owes  it" 
If  the  plaintiffs  elected  to  retain  the  lum- 
ber, although  it  was  not  up  to  the  contract, 


the  measure  of  their  recovery  would  not 
have  been  the  amount  advanced  as  stated  by 
the  circuit  Judge  but  the  difference  between 
the  contract  price  of  lumber  and  the  market 
value  of  that  which  was  shipped.  But  the 
error  was  immaterial,  since  the  plaintiffs  did 
not  elect  to  retain  the  lumber;  on  the  con- 
trary, tendered  it  back  in  accordance  with  ' 
the  iniltructions  of  the  defendant  when  the 
defendant  refused  to  accept  the  offer  made  in 
accordance  with  his  Instructions  and  to  re- 
turn the  money  ■  advanced  and  expenses  in- 
curred by  his  direction.  The  plaintiffs  had 
a  right  of  recovery  for  the  money  advanced 
and  the  expenses  authorized  by  the  defend- 
ant 

[7]  The  defendant  cannot  complain'  that 
the  plaintiffs  recovered  Judgment  against  him 
while  still  retaining  the  lumber  in  their  pos- 
session, for  it  was  proper  for  the  plaintiffs, 
on  the  refusal  of  their  offer,  to  keep  the  proi>- 
erty  until  the  dispute  could  be  adjudicated. 
Garter  v.  Walker,  2  Rich.  40;  Kauffman  v. 
Stuckey,  37  S.  C.  7,  16  S.  E.  102. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


a40  Ga.  859) 
WILLIAMS    V.    CHAMBERS, 
(Supreme  Court  of  Georgia,     ^ov.  17,  1013.) 

(Syllabus  ty  the  Court,) 

1,  Shebiffs  and  Constables  (f  120%*)— Li- 

ABILTTT— FaILUBE    TO    SELL    FBOPEBTT. 

Where  a  sheriff  levied  a  mortgage  fi.  fa. 
upon  certain  property  embraced  in  the  mort- 
gage, and  left  the  property  in  tlie  hands  of  the 
mortgagor,  and,  pending  a  settlement  between 
the  mortgagor  and  the  mortgagee,  the  mortga- 
gee granted  a  stay  of  proceedings  "until  fur- 
ther orders,"  and  pending  this  stay  of  proceed- 
ings a  constable  levied  in  fi.  fa.  issued  from  a 
justice's  court  upon  the  property  referred  to 
and  sold  it,  the  plaintiff  in  the  mortgage  fi.  fa. 
was  nQt  entitled  to  a  rule  absolute  against  the 
sheriff,  requiring  him  to  pay  the  value  of  the 
property  levied  upon. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  206;  Dec.  Dig.  § 
120%.*] 

2.  Shebiffs  and  Constables  (S  120^*)— Lia- 
bility—Fobeclosube  OF  Mobtoage. 

A  transferee,  with  knowledge  of  the  facts 
just  set  forth,  would  not  be  in  a  better  position 
than  the  plaintiff  in  the  mortgage  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  2^;  Dec.  Dig.  § 
120%.«'] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  T.  C.  WiUiams  against  J.  W. 
Chambers.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

A  fi.  fa.  issued  upon  the  foreclosure  of  a 
chattel  mortgage,  and  was  levied  by  a  deputy 
sheriff  on  two  mules  covered  by  the  mort- 
gage. After  making  this  levy  the  officer  al- 
lowed the  property  to  remain  in  the  mort- 
gagor's possession.  The  entry  of  levy  re- 
cited that   further   action  in   the  premises 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  4k  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
80  S.B.— 18 
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was  "stayed  by  and  with  the  consent  of  the 
plaintiff,  pending  a  settlement  of  the  matter." 
Two  days  afterward  the  mortgagee,  Ck>ryell, 
paid  the  accmed  costs,  and  signed  an  entry 
on  the  fl.  fa.,  acknowledging  receipt  of  $45  as 
a  credit  thereon,  and  stating  that  "the  sher- 
iff is  authorized  to  stay  matter  until  further 
orders."  Five  days  thereafter  a  constable 
levied  an  execution  from  a  Justice's  court  on 
one  of  the  two  mules,  took  possession  of  it, 
advertised,  and  sold  it  The  deputy  sheriff 
knew  of  these  proceedings,  demanded  a  re- 
turn of  the  mule  by  the  constable,  and  placed 
the  mortgage  fl.  fa.  in  the  hands  of  the 
constable  for  the  purx)ose  of  claiming  the 
fund  realized  from  the  sale.  Williams  (who 
alleged  that  he  had  bought  one  of  the  mules 
from  the  mortgagor,  and  had  been  compelled, 
for  his  own  protection,  to  take  a  transfer  of 
the  mortgage  fl.  fa.)  brought  a  petition  pray- 
ing for  a  rule  absolute  requiring  the  deputy 
sheriff  to  pay  over  to  him  the  value  of  the 
mule  sold  by  the  constable.  The  deputy 
sheriff  answered  that  all  the  foregoing  facts 
were  fully  known,  as  the  events  occurred,  to 
both  Ck>ryeU  and  to  Williams,  who  accepted 
the  transfer  of  the  mortgage  fl.  fa.  after 
having  such  knowledge;  and  that,  if  the 
money  that  arose  from  the  sale  of  the  mule 
by  the  constable  was  not  credited  on  the 
mortgage  fl.  fa.,  it  was  because  (Coryell  and 
WlUlams  failed,  neglected,  and  refused  to 
allow  the  money  to  be  so  applied.  The  court 
refused,  on  motion,  to  strike  the  answer,  and 
denied  a  rule  absolute.    Williams  excepted. 

C.  T.  &  L.  G.  Hopkins,  of  Atlanta,  for 
plaintiff  in  error.  Daley  &  Chambers,  of 
Atlanta,  for  defendant  in  error. 

BECK,  J.  [1,2]  Under  the  facts  of  the 
case  the  court  did  not  err  in  refusing  to 
strike  the  answer  of  the  respondent  The 
plaintiff  was  not  entitled  to  a  rule  absolute 
against  him.  While  it  ifiay  be  true  that 
under  the  levy  of  the  mortgage  fl.  fa.  the 
property  was  in  custodia  legis,  although  the 
sheriff  permitted  the  defendant  in  fl.  fa.  to 
retain  possession  of  the  property,  and  that  a 
levy  of  the  fl.  fa.  issued  from  the  Justice's 
court  and  a  sale  thereunder  would  have  been 
void  (the  constable  having  no  right  to  seize 
under  another  fl.  fa.  the  property  which  the 
deputy  sheriff  had  previously  levied  upon) 
had  the  plaintiff  in  fl.  fa.  not  interfered  with 
the  course  of  the  law,  still,  when  the  plain- 
tiff himself,  who  had  the  right  to  control  the 
fi.  fa.,  granted  a  stay  of  proceedings,  he 
thereby  interrupted  the  ordinary  and  usual 
course  of  proceedings  under  the  law.  When 
the  levy  of  the  mortgage  fl.  fa.  was  made, 
and  the  property  was  not  replevied,  and  no 
defense  to  the  mortgage  fl.  fa.  was  flled,  it 
was  the  duty  of  the  levying  officer,  of  course, 
to  proceed  without  delay  to  bring  the  prop- 
erty to  sale;  and,  had  this  course  been  taken, 
the  constable  would  have  had  no  right  under 


the  law  to  levy  a  fl.  fa.  issued  from  the 
Justice's  court  upon  this  property.  But  when 
the  plaintiff  himself  granted  a  stay  of  pro- 
ceedings, which  he  had  a  right  to  do  as  be- 
tween himself  and  the  mortgagor,  he  could 
no  longer  hold  off  other  lienholders  from  tak- 
ing steps  to  enforce  their  liens.  The  stay 
which  he  granted  was  "until  further  orders": 
that  is,  until  further  orders  from  himself. 
Had  he  given  orders  to  proceed  before  the 
property  was  seized  by  the  constable  under 
the  fl.  fa.  from  the  Justice's  court,  it  might 
be  that  the  usual  course  of  the  law  would 
have  been  resumed,  and  that  then  it  would 
have  been  illegal  for  the  constable  to  levy 
the  Justice's  court  fl.  fa.  upon  the  property. 
A  stay  of  proceedings  "until  further  orders" 
was  an  indeflnite  stay,  l^he  plaintiff  in  the 
mortgage  fl.  fa.  could  not  indeflnltely  post- 
pone the  right  of  other  lienholders  to  take 
steps  to  realize  upon  their  liens;  and  the 
only  step  which  the  plaintiff  in  fl.  fa.  in  the 
Justice's  court  could  take  at  law  was  to  haye 
a  levy  made  apd  to  sell  the  property  thus 
levied  upon.  The  levy  of  the  fl.  fa.  from 
the  Justice's  court,  under  the  drcumstanoes, 
was  not  illegal  and  void.  The  plaintiff  in 
the  mortgage  fl.  fa.,  or  his  transferee,  the 
plaintiff  in  error,  having  knowledge  of  the 
approaching  sale  under  the  fl.  fa.  issued  from 
the  Justice's  court,  could  have  protected  his 
interest  under  the  law ;  and,  having  failed  to 
do  this,  we  do  not  think  the  deputy  sheriff 
should  now  be  penalized. 

Judgment  affirmed.     All  the  Justices  oon- 
cur. 


(141  O^  55) 

WEBB  et  aL  v.  JACKSON  et  al. 
(Supreme  Court  of  Georgia.    Nov.  15,  1913.) 

(Syllabus  hy  the  Court,) 
Schools  and  School  Districts  (i  19*)— Ap- 

POBTIONMBNT  OF  SCHOOL  FUND. 

Where  a  county  has  been  divided  into  school 
districts  pursuant  to  law,  and  thereafter  the 
voters  of  a  school  district  authorise  the  levy  of 
an  educational  tax  to  supplement  the  funds  re- 
ceived from  the  state  public  sohool  fund,  the  ap- 
portionment of  the  public  school  fundi  by  the 
county  board  of  education  to  such  district,  in  the 
discretion  of  the  board,  may  be  made  on  the 
basis  of  school  attendance;  such  district  receiv- 
ing such  proportion  of  the  state  public  school 
fund  as  the  school  attendance  of  that  district 
bears  to  the  school  attendance  of  the  entire 
county. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f f  16,  S4-37 ;  I>ec. 
Dig.  I  19.*} 

Error  from  Superior  Court,  Heard  Coun- 
ty;   R.  W.  Freeman,  Judge. 

Action  by  L.  B.  Webb  and  others,  trus- 
tees, against  J.  S.  Jackson  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.    Afllrmed. 

Hall  &  Jones,  of  Newnan,  for  plaintiflTs 
in  error.  O.  A.  Moore,  for  defendants  in  er- 
ror. 
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BVANS,  P.  J.  The  county  of  Heard  was 
diTided  into  school  districts  pursuant  to  the 
act  of  1906,  as  embodied  in  the  Giyil  Code 
1910,  i  1531.  In  three  of  the  school  dis- 
tricts thus  laid  off,  elections  were  held  un- 
der that  act  to  authorize  the  levy  of  a  tax 
to  supplement  the  funds  received  from  the 
state  public  school  fund,  with  the  result  that 
the  levy  of  such  tax  was  authorized.  The 
county  board  of  education  apportioned  the 
coimty's  share  of  the  public  school  fund 
among  the  school  districts  on  the  basis  of 
average  school  attendance.  Whereupon  the 
local  trustees  and  patrons  of  the  three  school 
districts  which  had  adopted  local  taxation 
filed  a  petition  against  the  members  of  the 
county  board  of  education,  seeking  to  en- 
Join  them  from  apportioning  the  public 
school  fund  on  that  basis,  insisting  that  the 
only  legal  basis  of  apportionment  is  that 
based  on  school  population.  The  court  de- 
nied the  injunction. 

Prior  to  the  adoption  of  the  constitutional 
amendment  permitting  a  local  education  tax, 
and  the  enactment  of  legislation  carrying  the 
same  into  effect,  the  statute  provided  that  in 
cities  and  counties  containing  local  school 
laws,  where  schools  are  sustained  by  local 
taxation  for  a  period  of  five  or  more  months, 
so  much  of  the  public  school  fund  as  is  al- 
lotted to  the  county  shall  be  apportioned  to 
such  cities  or  school  districts  in  such  propor- 
tion as  the  school  population  of  the  city  or 
school  district  bears  to  the  school  population 
of  the  county,  and  the  state  school  commis- 
sioner shall  transmit  directly  to  the  proper 
officer  of  the  city  or  school  district  maintain- 
ing by  taxation  a  public  school  system  for 
five  or  more  months  th^  respective  appor- 
tionment   Civil  Code  1910,  S  1551 ;   Clark  v. 
Cline,  123  Ga.  856,  61  S.  E.  617.    The  remain- 
der of  the  county  fund  was  transmitted  to  the 
county  school  commissioner  for  the  payment 
of  teachers,  and  disbursed  by  him  under  the 
authority  of  the  county  board  of  education, 
who,  in  its  disbursement,  were  given  full  au- 
thority In  their  discretion  either  to  fix  sala- 
ries for  the  payment  of  teachers  or  to  pay 
them  according  to  enrollment  or  attendance. 
Civil  Code,  f  1549.    Thus  it  will  be  seen  that 
the  edacational  plan  at  that  time  was  to 
segregate  the  schools  of  cities  and  school  dis- 
tricts   maintaining   under  local   taxation   a 
special  system  of  schools  operated  for  five  or 
more   months  in^  the  year  from   the  other 
schools  of  the  county;    the  former  schools 
being  under  such  management  as  was  provid- 
ed in  the  local  law,  and  the  latter  under  the 
Jurisdiction  and  control  of  the  county  board 
of  education.    This  was  the  state  of  the  law 
at  the  time  of  the  adoption  of  the  constitu- 
tional amendment  resfpecting  local  taxation 
for  schools,  commonly  known  as   the  Mc- 
Michael  amendment,  and  the  statute  enacted 
to  carry  the  same  into  effect    This  statute 
provided  for  the  division  of  the  county  into 
»*hool  districts,  and  in  laying  off  the  districts 


the  county  board  of  education  were  to  dis- 
regard any  school  districts  embracing  terri- 
tory not  included  in  incorporated  towns  there- 
tofore created  by  special  act  of  the  Legisla- 
ture. Provision  was  made  for  a  tax  to  sup- 
plement the  funds  rec^ved  from  the  state 
public  school  fund  by  levying  a  tax  for  edu- 
cational purposes  when  authorized  by  two- 
thirds  of  the  voters  residing  in  the  local  dis- 
trict Provision  was  made  for  the  election  of 
local  trustees  and  a  local  secretary,  and  their 
duties  were  defined.  The  local  trustees  were 
empowered  to  make  necessary  rules  and  regu- 
lations to  govern  the  school  district,  to  build 
and  equip  schoolhouses  under  the  approval  of 
the  county  board  of  education,  to  fl±  tuition 
rates  for  nonresident  pupils,  and  to  fix  the 
salaries  of  teachers.  It  was  provided  that 
such  local  trustees  "shall  receive  from  the 
county  board  of  education  the  share  of  the 
public  school  funds  apportioned  to  the  dis- 
trict by  the  county  board  of  education.*'  Civil 
Code,  §  1537.  The  legislative  policy,  as  de- 
clared in  the  enactments  respecting  the  ad- 
ministration of  the  school  law,  was  to  place 
the  responsibility  for  the  proper  administra- 
tion of  the  school  law  upon  the  county  board 
of  education,  so  as  to  give  that  board  ample 
power  to  effectually  administer  the  school 
laws  within  their  jurisdiction;  the  scheme 
comprehending  two  general  features,  one  for 
the  location  and  definition  of  school  districts 
and  the  administration  and  government  of 
the  schools  therein,  and  the  other  concerned 
the  method  of  raising  revenue  by  taxation  for 
the  support  of  the  school. 

It  was  not  intended  to  repeal  'existing  laws 
respecting  the  administration  of  the  school 
system,  except  when  in  direct  confiict,  and 
the  act  so  exprossly  declares.  Meadows  v. 
Board  of  Education,  136  Ga.  153,  71  S.  E.  146. 
The  provision  that  the  local  board  of  trustees 
shall  receive  from  the  county  board  of  educa- 
tion the  share  of  public  school  funds  appor- 
tioned to  the  district  by  the  county  board  of 
education  clearly  confers  upon  the  county 
board  of  education  power  to  make  such  ap- 
portionment The  act  does  not  specify  the 
manner  in  which  this  apportionment  shall  be 
made;  but,  inasmuch  as  the  act  expressly 
provides  "that  the  general  school  laws  of  this 
state  as  administered  by  the  county  board  of 
education  shall  be  observed"  (Civil  Code,  } 
1545),  we  must  look  to  the  law  as  it  stood  at 
that  time.  We  find  no  other  provision  made 
for  the  apportionment  of  the  public  school 
fund  than  that  contained  in  the  Civil  Code,  8 
1540,  which  confers  upon  the  board  of  educa- 
tion "full  authority  in  their  discretion  either 
to  fix  salaries  for  the  payment  of  teachers 
or  to  pay  them  according  to  enrollment  or  at- 
tendance." While  the  local  board  under  the 
McMichael  act  was  given  the  power  to  fix  the 
salaries  of  teachers,  it  also  provided  that  the 
local  board  should  receive  from  the  county 
board  of  education  the  share  of  public  school 
funds   apportioned  to   the   district   by   the 
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county  board  of  education.  We  apprehend 
the  legislative  purpose  to  have  been  to  con- 
tinue the  operation  of  the  schools  under  the 
general  superintendence  and  control  of  the 
county  board  of  education,  with  authority  in 
them  to  apportion  the  school  fund  either  ac- 
cording to  enrollment  or  to  average  attend- 
ance of  pupils,  and  that  those  districts  which 
levy  a  local  tax  for  educational  purposes  are 
not  taken  from  the  supervision  of  the  county 
board  of  education  in  their  control  over  the 
distribution  and  apportionment  of  the  public 
school  fund  In  the  counties.  The  case  in  hand 
la  to  be  distinguished  from  incorporated 
towns  levying  a  local  tax  and  operating  a 
pubUc  school  system  under  their  charters  or 
special  acts  of  the  Legislature. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(141  Ga.  sa) 

ALEXANDER  v.  BUTTRILL. 

(Supreme  Court  of  Georgia.     Nov.  14,  1913.) 

(Byllahua  ly  the  Court,) 

Appeal  and  Erbob  (i  977*)— Gbantiwo  New 
TriaIt— Evidence. 

Under  the  evidence  the  verdict  was  not  de- 
manded, and  therefore  the  first  grant  of  a  new 
trial  wUl  not  be  disturbed.  Civ.  Code  1910,  f 
6204. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3860-3865;  Dec.  Dig.  { 
977.*] 

Error  from  Superior  Court,  Early  County; 
W.  O.  WorrlU,  Judge. 

Action  between  C.  T.  Alexander  and  T.  H. 
Buttrill,  Executor.  From  the  Judgment,  Alex- 
ander brings  error.    Affirmed. 

Rambo  &  Wright,  of  Blakely,  and  Little  ft 
Powell,  of  Atlanta,  for  plaintiff  in  error.  J. 
E  Hall,  of  Macon,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  afBrmed.  All  the 
Justices  concur. 

(141  Qa.  58) 

MILIiSAPS  V.  GEORGIA  PINE  MFG.  CO. 

(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(Syllabus  hy  the  Court,) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
verdict  is  authorized  by  the  evidence. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; R.  T.  Daniel,  Judge. 

Action  between  J.  S.  Millsap  and  the 
Georgia  Pine  Manufacturing  Company.  B^om 
the  Judgment,  Millsaps  brings  error.  Verdict 
sustained. 

Lester  0.  Dickson,  of  Fayetteville,  for 
plaintiff  in  error.  W.  B.  Hollingsworth,  of 
Fayetteville,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(141  Ga.  34) 

GORDON  V.  HARRIS. 

(Supreme  Court  of  Georgia.     Nov.  14,  1913.) 

(8yllabu9  hy  the  Court.)' 

1.  Husband  and  Wife  (§  48*)— Conveyance 
OF  Wife's  Separate  Estate— Validity. 

A  husband  and  wife,  being  in  a  state  of  sep* 
aration,  contracted  in  writing  that  a  certain 
amount  of  money  was  to  be  paid  by  the  hus- 
band to  the  wife  in  settlement  of  her  claim  for 
alimony;  that  the  wife  should  convey  certain 
property  to  a  third  person  who  had  agreed  to 
loan  to  the  husband  the  money  with  which  to  pay 
the  claim  for  alimony,  and  on  the  repayment  of 
this  sum  by  the  husband  the  third  person  was 
to  convey  the  land  to  him.  The  contract  con- 
tained a  recital  that  the  transaction,  so  far  as 
the  conveyance  of  the  land  was  concerned,  was 
to  be  treated  as  a  gift  to  the  husband  and  not  a 
sale.    Held: 

The  transaction  as  recited  in  the  contract 
between  the  husband  and  wife  amounted  to  a 
sale  of  the  wife's  separate  estate  in  settlement 
of  her  claim  of  alimony,  and  is  invalid  because 
not  approved  by  the  superior  court  of  the  county 
of  the  wife's  domicile. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f§  242-248;  Dec.  Dig.  S  4&*] 

2.  Husband  and  Wife  (§  48*)— Wife's  Sep- 
ABATB  Estate— Conveyance— Validity. 

If  such  third  person,  who  furnished  the 
money  to  the  husband,  participated  in  the  trans- 
action with  knowledge  of  its  character,  he  would 
stand  in  no  better  position  than  the  husband 
with  respect  to  the  validity  of  his  deed. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  ft  242-248;   Dec.  Dig.  §  4a«] 

8.  Husband  and  Wife  (S  48*)— Wife's  Sef- 
ABATB  Estate— Conveyance— Validity. 
A  purchaser  from  the  husband,  who  takes  a 

deed  from  such  third  person,  with  knowledge  of 

the  nature  of  the  transaction,  acquires  no  title 

as  against  the  wife. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  §{  242-248;  Dea  Dig.  §  4a*l 

Error  from  Superior  Court,  Jones  County; 
Jas.  B.  Park,  Judge. 

Action  by  Emmie  EL  Gordon  against  A.  L. 
Harris.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Mrs.  Emmie  H.  Gordon  brought  suit 
against  A.  L.  Harris,  alleging  that  on  July 
5,  1910,  she  executed  to  her  husband,  G.  W. 
Gordon,  the  following  conveyance:  ^'This 
agreement,  made  and  entered  into  this  the 
5th  day  of  July  in  the  year  nineteen  hundred 
and  ten,  by  and  between  Emmie  H.  Gordon, 
wife,  and  G^rge  W.  Gordon,  the  husband, 
of  the  county  of  Jones  and  state  of  Georgia, 
as  follows :  That  the  said  above  parties  now 
being  in  a  state  of  separation,  and  desiring 
to  make  some  provisions  in  lieu  of  alimony, 
both  temporary  and  permanent,  for  said 
wife  named  above,  whereby  she  releases  and 
discharges  for  the  consideration  aforesaid 
from  all  liability,  present,  past,  or  future, 
for  any  support,  and  alimony,  or  counsel 
fees  for  her  in  the  event  of  a  suit  by  her, 
the  said  Emmie  H.  Gordon,  for  a  divorce, 
etc.:  Now  she,  the  said  Emmie  H.  Gordon, 
hereby  acknowledges  the  receipt,  to  her  in 
cash  this  day  paid  by  the  said  G.  W.  Gor- 
don,  of  the   sum  of   six  hundred   dollars 


•For  other  ca8«a  see  same  topic  and  seotion  NUMBBR  in  Dec  Dig.  4k  Am.  Dig.  Key-Na  Sertes  4k  Rep'r  Indexes 
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($600.00)  to  be  paid  and  Is  paid  to  lier  in 
lieu  of  her  said  support  in  future,  alimony 
both  temporary  and  permanent,  fees  of  coun- 
sel, etc. ;  and  said  cash  shall  be  a  complete 
defense  to  any  suit  for  the  same,  or  any  ac- 
tion of  any  kind,  either  through  a  proceeding 
for  divorce  or  otherwise.  That  it  Is  further 
agreed  and  understood  that  no  agreement 
has  been  made  as  to  the  disposition  of  the 
two  cliildren  of  parties,  ages  18  months  and 
seven  years,  respectively,  both  boys ;  the  cus- 
tody and  control  of  the  same  to  be  left  to  the 
decision  of  the  courts,  and  the  support  of 
the  same  to  be  hereafter  decided.  That  the 
said  Emmie  H.  Gordon  holding  the  title  to 
the  honse  and  lot  known  as  the  Bradley 
dwelling  houses  the  storehouse  and  lot,  and 
the  blacksmith  shop  lot,  has  sold  the  same 
to  Sallle  L.  Winters,  the  purpose  of  said 
deed  to  the  latter  to  make  a  gift  to  said 
house  and  lot  and  property  mentioned  to 
her  said  husband,  and  in  no  event  is  a  sale 
to  him,  for  the  purpose  of  placing  said  prop- 
erty where  the  said  G.  W.  Gordon  can  raise 
the  money  whereby  to  pay  the  above  $600.00 
paid  to  me;  the  deed  and  title  to  said  prop- 
erty was  made  to  Sallle  L.  Winters,  who 
is  loaning-  G.  W.  Gordon  thereon  the  neces- 
sary amount  to  discharge  this  agreement, 
but  there  is  no  consideration  passing  as  be- 
tween said  husband  and  wife  as  to  said 
property,  but  the  amount  is  the  amount 
agreed  upon  as  a  settlement  as  above  direct- 
ed. This  is  further  done  by  deed  to  Sallie 
L.  Winters  to  protect  the  latter  and  to  en- 
able the  making  of  said  payment;  and  be- 
canse  in  fact  it  is  understood  that  the  title 
as  held  by  said  Emmie  H.  Gordon  was  made 
to  her  by  J.  W.  Bradley  by  deed  in  1905,  the 
said  Geo.  W.  Gordon  having  paid  all  of 
the  purchase  money  for  said  property,  and 
she  desires,  a  separation  now  existing  be- 
tween said  parties  and  a  complete  separa- 
tion being  contemplated,  to  make  said  title 
back  to  her  said  husband,  and  made  as  be- 
fore mentioned  to  the  said  Sallle  L.  Winters ; 
not  as  a  loan  by  her,  but  to  enable  the 
raisdng  of  the  said  sum  of  $600.00,  and  is  to 
be  construed  as  a  gift  in  fact  to  said  prop- 
erty to  said  Geo.  W.  Gordon,  but  the  title 
to  same  is  made  to  Sallie  L.  Winters,  and  on 
payment  of  the  amount  borrowed  by  G.  W. 
Gordon  from  her  she  is  directed  to  make 
title  deeds  to  said  G.  W.  (Gordon,  and  to 
be  binding  on  me  as  if  made  by  me  without 
any  consideration  whatever,  and  I  the  said 
Kmmie  H;.  Gordon  in  no  sense  is  security  or 
liable  thereon  for  any  amount,  but  the  con- 
sideration as  mentioned  is  as  stated  in  lieu 
of  all  support,  alimony,  etc.,  and  she  signs 
this  instrument,  and  signifies  her  entire  con- 
sent to  said  settlement,  which  is  made  volun- 
tarily by  her  without  any  force,  coercion,  or 
otherwise." 

It  was  alleged  that  the  effect  of  this  con- 
veyance was  a  sale  of  her  separate  estate 
to  her  husband,  and  was  void  for  the  rea- 
son that  it  was  not  approved  by  the  superior 


I  court  of  the  county  of  her  domicile;  that 
pursuant  to  that  agreement  she  executed  to 
Sallle  L.  Winters  a  deed  to  secure  a  loan 
which  her  husband  had  arranged  to  procure 
from,  Sallie  Ii.  Winters  to  pay  the  alimony 
which  he  contracted  to  pay ;  that  her  hus- 
band sold  the  premises  to  defendant  Harris, 
who  assumed  and  paid  off  the  Winters  loan ; 
that  Mrs.  Winters  was  a  party  to  the  origi- 
nal transaction ;  and  that  Harris  had  knowl- 
ledge  of  all  the  facts  at  the  time  of  his  pur- 
chase. She  prayed  to  recover  the  land  and 
mesne  profits,  unless  the  court  should  ad- 
Judge  that  Harris  should  be  repaid  the  $600 
which  the  plaintiff  acknowledged  to  have  re- 
ceived from  Mrs.  Winters;  in  which  event 
she  asked  that  the  property  be  sold,  that 
Harris  be  reimbursed,  and  that  the  balance 
of  the  money  arising  from  the  sale  be  paid 
to  her.  The  petition  was  dismissed  on  de- 
murrer, and  the  plaintiff  excepted. 

Johnson  &  Johnson,  of  Gray,  for  plaintiff 
in  error.  Hardeman,  Jones,  Park  &  John- 
ston, of  Macon,  and  R.  N.  Hardeman,  of 
Gray,  for  defendant  in  error. 

EVANS,  P.  J.  [1]  The  statute  forbids  a 
married  woman  to  sell  her  separate  estate 
to  her  husband,  unless  the  sale  is  approved 
and  sanctioned  by  the  superior  court  of  the 
county  of  the  ^^4fe's  domicile.  Civil  Code 
1910,  S  3009.  The  policy  of  the  statute  is 
to  declare  invalid  every  sale  made  by  a 
wife  to  her  husband,  whatever  may  be  the 
form  of  the  transaction.  The  law  looks  to 
the  essence  of  the  transaction,  and  the  wife 
will  not  be  estopped  even  by  her  solemn 
deed  to  dispute  that  the  real  contract  was  a 
sale.  Dunbar  v.  Mlze,  53  Ga.  435.  Although 
the  statute  pronounces  a  sale  by  the  wife 
to  the  husband  to  be  invalid  unless  approved 
by  order  of  the  superior  court  of  the  county 
of  the  wife's  domicile,  nevertheless  it  has 
been  held  that  she  may  voluntarily  give  her 
property  to  her  husband.  Cain  v.  Llgon,  71 
Ga.  692,  51  Am.  Rep.  281.  So  that  the  ques- 
tion submitted  by  the  demurrer  to  the  peti- 
tion in  this  case  is  whether  the  transaction 
described  in  the  agreement  between  the  hus- 
band and  wife  amounted  to  a  sale  or  a  gift. 

Notwithstanding  an  insistent  protestation 
to  the  contrary,  the  real  contract  was  a  sale 
by  the  wife  of  her  property  to  her  husband 
in  satisfaction  of  the  wife's  claim  for  ali- 
mony. The  husband  borrowed  from  Mrs. 
Winters  the  money  with  which  to  settle  the 
claim  of  alimony,  and  the  wife  executed  her 
deed  to  Mrs.  Winters  to  secure  the  loan. 
The  substance  of  the  transaction  Is  the  same 
as  if  the  wife  had  conveyed  the  property 
to  her  husband,  who  in  turn  executed  a  se- 
curity deed  to  Mrs.  Winters  for  a  loan  of 
money  with  which  to  pay  the  wife.  The  dec- 
laration in  the  contract  tlutt  the  transfer 
to  the  husband  was  to  be  regarded  as  a  gift 
is  but  a  verbal  assertion  variant  from  the 
legal  effect  of  the  transaction  as  disclosed  in 
the  writing.     It  would  seem  rather  remark- 
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able  that  a  wife  llylng  separate  and  apart 
from  her  husband,  and  clamoring  for  ali- 
mony, should  give  the  husband  property  suf- 
ficiently valuable  as  to  enable  him  to  borrow 
the  money  she  was  demanding.  We  do  not 
think  the  contract  warrants  a  construction 
that  the  wife  was  giving  any  land  to  her 
husband.* 

[2,  3]  The  petition  alleges  that  Mrs.  Win- 
ters was  a  party  to  the  original  transaction, 
and  that  the  defendant  Harris  had  knowl- 
edge of  all  the  facts  at  the  time  of  his  pur- 
chase. If  Mrs.  Winters  participated  in  the 
original  transaction  in  aid  of  an  illegal  sale 
to  the  husband,  and  the  deed  to  her  was 
but  a  device  to  avoid  the  statute,  the  plain- 
tlfTs  deed  to  her  would  be  void,  and  her 
privy,  with  knowledge  of  the  invalidity  of 
her  deed,  would  get  no  title  as  against  the 
wife.  The  court  erred  in  dismissing  the  pe- 
tition on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a41  Ga.  127) 

CHARLESTON  &  W.  C.  RY.  CO.  v.  BURCK- 

HAI/TER. 

(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(Bylidhui  hy  'the  Court,) 

1.  EviDBiTGE  (8  126*)— Res  Gest.®— Pebsowal 
Injubies. 

In  a  suit  by  a  widow  against  a  railway 
company  for  tlie  homicide  of  her  husband,  there 
was  evidence  tending  to  show  the  following 
facts:  The  hnsband  of  the  plaintiff,  who  was 
an  employ^  of  the  defendant,  while  engaged  in 
making  up  a  train  on  a  track  adjacent  to  a 

glatform,  was  so  badly  injured  by  the  cars  that 
e  died  the  next  day.  lie  was  crushed  and 
thrown  under  the  edge  of  the  platform.  He 
called  for  help,  and  another  employe  near  by 
went  to  his  assistance.  He  asked  that  a  doc- 
tor be  sent  for  quickly.  A  telephone  message 
was  sent  to  a  doctor,  who  was  a  short  distance 
away,  and  who  arrived  at  the  scene  of  the  inja- 
ry  within  three  or  four  minutes  after  being 
called.  After  the  plaintiffs  husband  had  been 
found,  another  empioyfi  came  ap,  the  cars  were 
uncouDled,  and  the  injured  man  was  removed 
and  placed  upon  the  platform.  This  required 
only  a  few  minutes.  Before,  the  removal  had 
been  completed,  the  doctor  arrived.  He  kneel- 
ed beside  the  wounded  man,  who  was  groaning 
terribly,  and  called  his  name.  The  latter  said, 
"They  caught  me  and  rolled  me  between  the 
cars,  without  my  flagging."  This  was  said  in 
a  'short,  catchy,  jerky  manner,  and  in  a  weak 
voice;  and  in  the  intervals  between  his  words 
the  wounded  man  was  spitting  blood  and  seem- 
ed to  be  in  great  pain,  tield,  that  such  a  state- 
ment   was    admissible   as   a    part   of    the    res 


rEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  If  372-378;    Dec  Dig.  |  128.*1 

2.  Master  and  Servant  (8  276*)--Death  of 
Railboad  EiiPLOYlb— Action— Sufficiency 
OF  Evidence.* 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial 

[E)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J§  950-952,  954,  959,  970, 
976 ;   Dec  Dig.  S  276.  ♦] 


Error  from  Superior  Oourt,  Richmond 
County;  Henry  G.  Hammond,  Judge. 

Action  by  J.  E.  Burckhalter  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  Janle  B.  BurclUialter  brought  suit 
against  the  Charleston  &  Western  Caro- 
lina Railway  Company  to  recover  for  the 
homicide  of  her  husband.  There  was  evi- 
dence tending  to  show  the  following,  among 
other,  facts:  The  husband  of  the  plaintiff 
was  a  foreman  in  the  employment  of  the 
defendant,  and  was  killed  while  engaged  in 
making  up  his  train.  There  was  no  eye- 
witness who  testified  to  the  exact  manner 
in  which  the  injury  occurred.  He  was  heard 
calling  for  help,  and  when  another  employ^ 
of  the  defendant,  who  was  engaged  near  by, 
responded  to  the  call,  he  found  the  dece- 
dent lying  on  the  ground  under  the  edge  of 
the  platform,  badly  injured.  In  a  few  min- 
utes a  switchman  arrived  and  uncoupled 
the  cars  which  were  standing  on  the  adja- 
cent track,  and  the  injured  man  was  picked 
up  and  carried  on  to  the  platforuL  He  said, 
"Get  Home  or  Will  quick."  One  of  those 
present  telephoned  for  Dr.  Home,  the  per- 
son mentioned,  and  he  arrived  in  a  few 
minutes.  The  employ^  who  first  reached  the 
injured  man  testified  that  they  were  not 
more  than  six  or  seven  minutes  In  getting 
him  from  under  the  platform.  He  also  stat- 
ed that  from  the  time  he  first  reached  the 
decedent  until  the  cars  were  uncoupled  was 
not,  in  his  opinion,  over  five  minutes,  be- 
cause the  switchman  came  almost  immed- 
iately, and  they  told  him  to  get  the  cars  un- 
coupled; and  that  from  the  time  they  first 
reached  the  decedent  until  he  was  remov- 
ed in  an  'Invalid's  carriage*'  was  between 
80  and  45  minutes.  The  doctor  testified  as 
follows:  "I  was  at  my  office.  I  had  two 
sisters  sick  with  typhoid  fever,  and  was  fix- 
ing to  go  to  see  them.  My  automobile  was 
at  the  sidewalk,  turned  around,  and  ready 
to  go.  As  I  started  out  of  my  office,  the 
telephone  rang.  I  said,  'Who  Is  that?*  He 
says:  'This  is  Moody,  at  the  C.  &  W.  G. 
Road.  Burckhalter  has  been  seriously  in- 
jured. Come  at  once.'  In  three  or  four 
minutes  I  was  around  there.  I  got  to  the 
foot  of  Campbell  street  before  they  got  him 
up  on  the  platform  from  under  the  plat- 
form. Several  men  were  bringing  him  up, 
and  he  was  groaning  terribly.  I  had  to  get 
down  on  my  knees  to  examine.  I  says,  'Buck.' 
He  says,  'They  caught  me  and  rolled  me  be- 
tween the  cars,  without  my  fiagging,*  in  a 
short  catchy.  Jerky  manner,  and  in  a  weak 
voice;  and  between  those  sentences  of  speech 
be  was  coughing  and  spitting  blood,  and 
seemed  to  be  In  great  pain.  I  punctured  him 
to  relieve  him,  and  telephoned  for  Elliott's 
invalid's  carriage.'  He  died  the  next  day. 
The  cause  of  his  death  was  that  his  liver 
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was  punctured,  ribs  broken,  and  lung  per- 
forated. He  died  from  hemorrhage."  At 
another  time  In  his  testimony  he  said  that 
the  decedent  "told  me  he  was  Injured  by 
being  rolled  between  the  car  and  the  plat- 
form." The  other  evidence  need  not  be  set 
out  The  Jury  found  for  the  plaintiff  $5,- 
000.  The  defendant  moved  for  a  new  trial, 
on  the  grounds  that  the  admission  of  the 
statements  of  the  decedent  as  part  of  the 
res  gestse  was  error,  and  that  the  verdict 
was  contrary  to  law  and  evidence.  The  mo- 
tion was  overruled,  and  the  defendant  ex- 
cepted. 

W.  K.  MlUer  and  Boykln  Wright,  both  of 
Augusta,  for  plaintiff  In  error,  G.  Henry  & 
R.  S.  Cohen,  of  Augusta,  for  defendant  In 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  One  ground  of  the  motion 
for  a  new  trial  assigned  error  on  the  ad- 
mission of  evidence  as  to  statements  made 
by  the  decedent  In  regard  to  the  manner  in 
whlcli  he  was  Injured.  They  were  admitted 
as  part  of  the  res  gests.  The  difficulty,  If 
not  impossibility,  of  formulating  a  defini- 
tion of  the  term  "res  gestae"  which  will 
serve  for  all  cases  has  been  so  frequently 
declared  that  a  repetition  of  the  statement 
and  a  demonstration  of  it  by  reference  to 
numerous  cases  Is  unnecessary.  See  Walk- 
er V.  State,  137  Ga.  d98,  401,  73  a  B.  368; 
3  Wlgmore  on  Ev.  |  1746  et  seq.  Without 
undertaking  to  compare  or  contrast  the  dif- 
ferent cases,  It  Is  suffidoit  for  the  present 
purposes  to  decide  whether  the  evidence  to 
which  objection  was  made  In  the  Instant 
case  was  properly  admitted  as  a  part  of 
the  res  gestie. 

It  Is  declared  In  the  Glvll  Gode  a910),  | 
5768,  that  "declarations  accompanying  an 
act,  or  BO  nearly  connected  therewith  In 
time  as  to  be  free  from  all  suspicion  of  de- 
vice or  afterthought,  Are  admissible  In  evi- 
dence as  part  of  res  gestae."  Here  the  plaln- 
tifTs  husband  was  crushed  so  that  he  died 
next  day  from  the  Injury.  He  was 'thrown 
under  the  edge  of  a  platform  beside  a  rail- 
road track.  He  called  for  help.  Another 
employ^  of  the  railroad  company  near  by 
went  to  his  assistance.  He  asked  that  a 
doctor  be  called  quickly.  This  was  done  by 
telephone  message,  and  the  doctor,  who  was 
only  a  short  distance  away,  arrived  within 
three  or  four  minutes  after  being  called. 
In  a  few  minutes  after  he  was  found,  the 
train  was  uncoupled,  and  those  who  had 
gathered  moved  him  on  the  platform.  The 
doctor  arrived  before  the  removal  had  been 
completed.  As  soon  as  he  called  the  name 
of  the  Injured  man,  the  latter  said,  "They 
caught  me  and  rolled  me  between  the  cars, 
without  flagging."  He  spoke  In  a  short, 
catchy.  Jerky  manner,  and  in  a  weak  voice. 
Between  his  utterances  he  was  coughing  and 


spitting  blood,  and  seemed  to  be  In  great 
pain.  He  died  next  day.  Here  we  have  a 
shock  sufficiently  startling  to  produce  ner- 
vous excitement  on  the  part  of  the  Injured 
man  and  to  render  his  utterances  spontane- 
ous and  unreflecting,  and  they  were  appar- 
ently made  before  there  had  been  time  to 
contrive  and  misrepresent,  so  as  to  be  free 
from  all  suspicion  of  device  or  afterthought 
They  related  to  the  circumstances  of  the 
occurrence.  There  may  have  been  some  dif- 
ferences In  the  estimates  of  time  made  by 
various  witnesses.  But  there  was  enough 
to  authorize  the  admission  in  evidence  of 
the  statement  so  made  by  the  Injured  per- 
son. Southern  Hallway  Go.  v.  Brown,  126 
Oa.  1-S,  64  S.  B.  911. 

[2]  2.  Without  discussing  the  evidence  at 
length,  a  careful  consideration  of  it  satls- 
fles  us  that  It  was  sufficient  to  support  the 
verdict 

Judgment  afl^med.  All  the  Justices  con- 
cur. 


(141  Ga.  106) 
GBANT  V.  ALLEN. 

(Supreme  Gourt  of  Georgia.    Dec.  11,  1913.) 

(SyllahuM  hy  the  Court.) 

1.  Gabbobbs  (§i  280,  320*)— Elbvatobs— DxTTT 

or    OWNBBr-NEOUGENOB    —    QUESTION    FOB 
JUBT. 

The  owner  of  an  office  building  provided 
with  an  elevator  for  carrying  the  tenants  and 
their  emDloy^s  and  patrons  to  and  from  the 
various  noors  is  under  a  duty  in  the  opjeration 
of  the  elevator  to  exercise  eztraordinair  dili- 
gence on  behalf  of  himself  and  his  agents  to  pro- 
tect the  lives  and  persona  of  those  entitled  to 
use  it 

(a)  Under  the  facts  alleged  in  the  petition  it 
is  1^  question  foj  the  jurv  to  determine  whether 
the  injury  complained  of  resulted  from  the  de- 
fendant's failure  to  exercise  the  degree  of  dili- 
gence required  by  law. 

[Ed.  Note. — For  other  cases,  see  -  Garrlers, 
Gent  Dig.  §1  1085-1092.  1098-1103,  1105.  1106, 
1109,  1117,  1118.  1126,  1149,  1153,  1160,  1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1316-1325 ; 
Dec.  Dig.  IS  280,  320.*] 

2.  Pleading  (f  53*)— Pebsoitai.  Ivjwas  — 
Petition— Sepaeate  Gounts. 

A  plaintiff  who  sues  to  recover  damages  for 
a  personal  injury  may  embrace  In  his  petition 
two  or  more  separate  counts,  stating  the  manner 
in  which  he  was  injured,  so  as  to  meet  any  an- 
ticipated variations  in  the  proof;  but  he  is  not 
required  to  state  his  case  in  separate  counts 
where  the  manner  of  his  injury  is  described  as 
a  series  of  consecutive  acts  by  the  defendant, 
terminating  in  the  injury,  all  of  which  are  alleg- 
ed to  be  negligent 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §S  114-117;  Dec  Dig.  |  63.*1 

(AddiHonal  SyllahuM  hy  Editorial  Staff.) 

3.  Cabbiers  (§§  287.  303*)— Elevatobs  —  Im- 
plied Invitation. 

The  stopping  of  an  office  building  elevator 
carriage  at  a  point  where  its  floor  and  that  of 
the  building  are  practically  on  a  level,  with  the 
door  of  the  elevator  shaft  open,  is  an  implied  in- 


•For  othtr  cases  tee  same  tc^ic  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-Na  Series  ft  Rsp'r  Indsxss 
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vitation  to  pasflengezv  to  enter  and  leaye  the 
carriage. 

[Ed. .  Note.— For  other  cases,  see  Carriers, 
Cent.  Diff.  §§  1154r-1159, 1161-1166.  1216,  1218. 
1224,  1226-1232,  1234-1240.  1243 ;  Dec.  Dig.  19 
287,  303.  •! 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Lucy  L.  Allen  against  Mrs.  W. 
D.  Grant.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Lucy  L.  Allen  brought  suit  against  Mrs. 
W.  D.  Grant  to  recover  damages  for  per- 
sonal injuries.  She  alleged  that  the  defend- 
ant was  the  owner  of  an  office  building  in 
the  city  of  Atlanta,  several  stories  high,  pro- 
vided with  an  elevator  for  conveying  her 
tenants,  their  employes,  and  patrons  to  and 
from  the  various  floors.  The  plaintiff  was 
employed  in  one  of  the  offices,  located  on  the 
sixth  floor,  and  was  injured  as  she  was 
leaving  the  office  for  her  home.  She  describ- 
ed the  way  in  which  she  was  injured  as  fol- 
lows: "Immediately  after  plaintiff  entered 
said  elevator,  and  while  the  same  was  sta- 
tionary, and  before  the  same  had  been  mov- 
ed or  started  by  defendant's  servant  or 
employ^  who  was  o];>erating  the  same,  plain- 
tiff desired  to  return  to  the  office  which  she 
had  just  quitted.  At  the  time,  the  elevator 
which  plaintiff  had  entered,  as  aforesaid, 
was  at  a  standstill,  with  the  floor  of  the  ele* 
vator  practically  on  a  level  with  the  floor 
of  the  hallway  at  the  sixth  floor  of  said 
building,  at  which  floor  the  elevator  had 
stopped  as  aforesaid.  The  door  of  the  cage 
or  grlllwork  incasing  the  elevator  shaft  was 
open,  and  had  not  been  closed  or  moved 
after  plaintiff  entered  the  elevator.  Plain- 
tiff, in  the  exercise  of  ordinary  care,  started 
to  walk  out  of  the  elevator,  and  had  actual- 
ly placed  one  foot  on  the  floor  of  the  hall- 
way aforesaid,  when  defendant's  said  agent, 
servant,  or  employ^,  the  operator  of  said 
elevator,  suddenly  started  the  car  down- 
ward. The  sudden  motion  of  the  car  threw 
plaintiff  backward,  and  she  feU  upon  her 
side  to  and  on  the  floor  of  the  elevator.  Her 
feet  protruded  over  the  edge  of  the  floor  of 
the  elevator  and  into  the  open  doorway  of 
the  elevator  cage.  Defendant's  said  servant, 
the  operator  of  the  elevator  aforesaid,  after 
plaintiff  had  fallen  as  aforesaid,  let  the  car 
travel  downward  several  feet,  and  then  sud- 
denly reversed  the  mechanism  of  the  eleva- 
tor, which  caused  the  elevator  to  travel  up- 
ward, or  towards  the  sixth  floor  again.  The 
speed  of  the  elevator,  both  going  downward 
and  upward,  was  very  rapid,  and  the  move- 
ment of  the  elevator  downward  and  then 
upward  occupied  but  a  few  seconds  of  time, 
and  the  upward  movement  of  said  car  was 
BO  nearly  instantaneous  that  plaintiff  had 
no  time  to  change  her  position  after  being 
thrown  down  as  aforesaid.  Plaintiff's  feet, 
protruding  as  aforesaid  as  they  were  when 
plaintiff  fell,  were  caught  under  and  against 


the  large   steel   beams  wiil<di  mipport   the 

hallway  floor  of  the  sixth  floor  of  defend- 
ant's said  building,  and  both  of  her  feet 
were  crushed,  mangled,  and  virtually  ground 
to  pieces."  The  court  overruled  the  defend- 
ant's demurrer  to  the  petition. 

Slaton  &  Phillips,  of  Atlanta,  for  plaintiff 
in  error.  Napier,  Wright  &  Cox,  of  Atlanta, 
for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1,  3, 4]  The  owner  of  an  office  build- 
ing, equipped  with  an  elevator  which  is  oper- 
ated for  conveying  his  tenants  and  their  em- 
ployte  and  patrons  to  and  from  the  various 
floors,  is  not  a  common  carrier  in  the  sense 
that  he  is  bound  to  serve  all  the  public,  yet 
his  duty  as  to  protecting  passengers  in  the 
elevator  is  the  same  as  that  chai*geable  to 
carriers  of  passengers  by  other  means.  6 
Cya  696;  1  Hutchinson  on  Carriers,  §  100. 
This  duty  requires  him  to  exercise  extraordi- 
nary diligence  on  behalf  of  himself  and  his 
agents  to  protect  the  lives  and  persons  of  his 
passengers.  Civil  Code,  f  2714.  Does  the 
petition  allege  a  case  of  injury  resulting 
from  a  failure  to  exercise  extraordinary  care 
by  the  elevator  boy?  The  plaintiff  entered 
the  elevator  when  it  was  at  rest  While  it 
was  still  stationary,  with  the  floor  of  the 
elevator  practically  on  a  level  with  that  of 
the  floor  of  the  building,  and  the  door  of 
the  elevator  shaft  open,  she  attempted  to 
leave  it  to  return  to  the  office  of  her  em- 
ployer, which  she  had  just  quitted.  Just  as 
she  was  in  the  door,  and  had  placed  one 
foot  in  the  hallway  of  the  building,  the  op- 
erator suddenly  started  the  car  downward. 
The  downward  movement  of  the  elevator 
threw  her  to  the  floor,  with  her  feet  pro- 
truding over  the  edge  of  the  elevator,  when 
the  operator  quickly  reversed  the  mechanism, 
causing  the  elevator  to  go  rapidly  upward, 
and  to  crush  her  feet  against  the  beams  of 
the  floor.  It  is  insisted  by  the  demurrer  that 
no  negUgence  is  charged  against  the  defend- 
ant, because  it  is  not  alleged  that  the  eleva- 
tor boy  had  knowledge  of  the  plaintiff's  situ- 
ation either  in  starting  or  reversing  the 
movement  of  the  elevator.  Negligence  is  pe- 
culiarly a  question  of  fact,  and.  If  the  cir- 
cumstances relied  on  to  constitute  negligence 
will  afford  an  inference  of  failure  to  exer- 
cise proper  care,  the  facts  must  be  left  to  tlie 
jury  to  draw  the  Inference  of  the  exercise  or 
want  of  exercise  of  that  standard  of  dili- 
gence which  the  law  exacts.  On  demurrer 
the  allegations  of  the  petition  will  be  taken 
as  true,  and,  if  they  justify  an  inference  of 
negligence,  the  petition  will  not  be  dismissed, 
on  the  ground  that  the  alleged  injury  was 
not  the  result  of  the  defendant's  negligence. 
From  the  nature  of  its  operation,  the  stop- 
ping of  an  elevator  at  a  point  where  Ite  floor 
and  that  of  the  building  are  practically  on 
a  level,  with  the  door  of  the  elevator  shaft 
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open,  Is  an  Implied  invitation  to  passengers 
to  enter  and  lea  ye  the  elevator  carriage. 
Tousey  v.  Roberts,  114  N.  Y.  312,  21  N.  B. 
399,  11  Am.  St  Rep.  655.  It  is  common 
knowledge  that  an  elevator  carriage  Is  a 
small  compartment  If  this  carriage  is  put 
in  motion  by  the  operator  while  a  passenger 
Is  in  the  act  of  leaving,  and  his  body  is  part- 
ly within  and  partly  withont  the  carriage, 
and  in  such  position  that  the  carriage  can- 
not be  moved  without  probable  injury  to  his 
person,  we  cannot  say  as  a  matter  of  law 
that  the  operator  may  dose  his  eyes  to  this 
situation,  or  is  under  no  duty  to  see  that  his 
carriage  lias  a  proper  clearance  before  start- 
ing it  Whether  extraordinary  diligence 
would  require  the  operator  to  see  that  his 
passenger  is  out  of  harm's  way  before  start- 
ing the  carriage  is  for  the  Jury  to  determine. 
That  being  the  case,  it  would  be  negligence 
for  him  to  start  his  carriage  without  ascer- 
taining the  passenger's  peril,  if  the  exercise 
of  the  proper  care  would  have  disclosed  the 
danger. 

[2]  2.  The  point  Is  also  made  by  demurrer 
that,  if  the  circumstances  attending  the  down- 
ward movement  of  the  elevator  constitute  a 
spedflc   charge  of  negligence,  and  the  cir- 
comstances  of  the  reversal  of  the  motion  like- 
wise are  charged  as  a  specific  act  of  negli- 
gence,   each  independent  act  of  negligence 
should  be  alleged  in  a  separate  count    A 
plaintiff  who  sues  to  recover  damages  for  a 
p^sonal  injury  may  embrace  in  his  petition 
two  or  more  separate  counts,  setting  forth 
different  accounts  of  the  manner  in  which 
he  was  injured,  so  as  to  meet  any  anticipated 
variations  in  the  proof.     But  where  a  con- 
sistent account  of  the  manner  of  incurring 
the  injury  is  alleged,  there  is  no  need  for 
other  counts,  notwithstanding  various  acts  of 
negligence  may  be  alleged.    The  plaintilf  al- 
leges that  the  elevator  operator  was  negli- 
gent in  starting  the  elevator,  throwing  her 
to  the  floor,  and  was  also  negligent  in  re- 
versing the  mechanism  of  the  carriage  with- 
out giving  her  time  to  extricate  herself  from 
her  perilous  position.     The  plaintiff  allege 
that  the  downward  and  upward  speeds  of  the 
car  were  so  rapid  that  both  movements  were 
not  only  continuous  but  practically  instanta- 
neous.    These  allegations  refer  to  a  continu- 
ous act,  and  the  plaintiff  is  not  required  to 
segregate  them  into  different  counts. 
Judgment  affirmed.    All  the  Justioes  con- 


afl  Oa.  17) 

CEUBiBLY  V.  STATE. 

(Supreme  Court  of  Georgia.     Nov.  18,  1913.) 

(SyXlahus  hy  ilie  Court,) 

1.  HoificiDB  i\  167*)— Evidence. 

On  the  trial  of  one  indicted  for  murder, 
tliere  was  no  error  in  admitting  evidence  that 
on  the  day  when  the  homicide  occurred,  and 
•faortly  before  it  took  place,  the  accused  had  a 


pistol,  whidbi  he  '^greased"  and  loaded,  and 
that  ne  went  into  the  woods  about  100  yards 
distant,  shot  the  pistol  four  times,  returned  to 
the  place  where  the  witness  was,  and  then  went 
in  the  direction  where  the  homicide  occurred 
15  or  20  minutes  later. 

(a)  If  it  was  erroneous  not  to  exclude  from 
evidence  the  direct  statement  that  the  accused 
shot  the  pistol  in  the  woods,  when  the  witness 
did  not  actually  see  the  shooting,  but  saw  the 
accused  with  the  pistol  leave  the  house  where 
both  were,  a  short  distance  from  the  woods, 
heard  the  shooting,  and  saw  the  accused  return 
to  the  house,  whence  he  left  a  few  minutes  later 
to  go  to  the  scene  where  the  homicide  occurred, 
in  the  light  of  the  entire  evidence,  this  will  not 
require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  332-340;    Dec.  Dig.  |  167.*1 


2.  HoMioiDB  (II  167,  338*)— Evidence. 

Nor  was  there  error  in  admitting  evidence 
that,  a  few  minutes  after  *'greasing"  the  pistoU 
the  accused  said  that  "he  was  going  to  get 
him  a  man  before  the  sun  went  down.'*  Harris 
V.  State,  100  6a.  280  (2),  281.  34  S.  B.  583 ; 
Hixon  V.  State,  130  Ga.  479  (3).  482,  61  S.  B. 
14;  Helms  v.  State,  138  Ga.  826  (2),  830,  76 
S.  E.  353. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Cent  Dig.  II  332-340,  709-713;  Dec  Dig.  H 
167,  338>] 

3.  Bevibw  on  Appeal. 

The  verdict  was  supported  by  the  evi- 
dence, and  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Ben  Crumbly  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

H.  A.  Wilkinson,  of  Dawson,  for  plaintiff 
in  error.  B.  T.  Castellow,  Sol.  Gen.,  of  Cuth- 
bert,  R.  R.  Arnold,  of  Atlanta,  and  T.  S. 
Felder,  Atty.  Gea„  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur.  . 


(141  Oa.  15) 
BAIBD  V.  HILL. 
(Supreme  Court  of  Georgia.     Nov.  18,  1913.) 

(Syllabus  hy  the  Court,) 

Trial  (|  25*)— Argument— Right  to  Open 
AND  Close— Waiver. 

Where  the  defendant  in  a  suit  upon  a  prom- 
issory note  admits  facts  which  make  a  prima 
facie  case  in  favor  of  the  plaintiff,  and  sets  up 
that  the  note  was  given  merely  for  accommoda- 
tion to  the  plaintiff,  and  that  there  was  no 
other  consideration  for  it,  and  at  the  trial  th^ 
plaintiff  introduces  in  evidence  the  note  sued 
on,  and  the  defendant  introduces  evidence  to 
establish  the  averments  of  the  answer,  but 
makes  no  request  to  open  and  conclude  the  argu- 
ment until  the  testimony  of  both  sides  has  been 
closed,  it  is  not  error  for  the  court  to  refuse 
the  request  and  allow  the  plaintiff  tiie  opening 
and  concluding  argument  Southern  Bail  way 
Co.  v.  Gresham,  114  Ga.  183,  89  S.  E.  883; 
Mitchem  v.  AUen,  128  Ga.  407,  57  S.  B.  721. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  44-75;    Dec.  Dig.  |  25.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 
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Action  by  H.  K.  Hill  against  J.  M.  Balrd. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Munday  &  Gomwell,  of  Atlanta,  for  plain- 
tiff in  error.  T.  H.  Goodwin,  of  Atlanta,  for 
defendant  in  error. 

BECK,  J.  Judgment  afDdrmed.  All  the 
Justices  ooncor. 


(140  Ga.  868) 

BYRD  et  aL  y.  HOWARD  et  al. 
(Supreme  Court  of  Georgia.     Nor.  18,  1913.) 

(SyUahus  hy  the  Court.) 

Otheb  Decision  Contbollino. 

This  case  is  controlled  bt  the  decision  this 
day  rendered  in  the  case  of  Howard  y.  Oassidy, 
80  S.  E.  1. 

Error  from  Superior  Ck>urt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  W.  O.  Byrd  and  others  and 
J.  R.  Howard  and  others.  From  the  Judg- 
ment, Byrd  and  others  bring  error.  Affirmed 
in  part,  with  directions,  and  reversed  In 
part 

J.  R.  Cooper,  Hall  ft  Roberts,  and  S.  B. 
Hunter,  all  of  Macon,  for  plaintiffs  in  error. 
R.  D.  Feagin,  of  Macon,  for  defendants  in  er- 
ror. 

HILL,  J.  Judgment  in  part  affirmed,  with 
direction,  and  in  part  reversed.  All  the  Jus- 
tices concur. 


(141  Oa.  86) 

FERGUSON  V.  FLETCHER  et  al. 
(Supreme  Court  of  Georgia.     Nov.  14,  1918.) 

(SyUahus  hy  the  Court.) 

InTEBLOCUTOBT  iNJTTNCnON. 

The  refusal  of  the  judge  to  grant  an  inter- 
locutory injunction  in  this  case  was  not  an  abuse 
of  discretion. 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  N.  N.  Ferguson  against  W.  J. 
Fletcher  and  others.  From  an  order  refus* 
Ing  to  grant  an  Interlocutory  injunction, 
plaintiff  brings  error.    Affirmed. 

Lewis  W.  Thomas,  of  Atlanta,  for  plaintiff 
in  error.  Mozley  ft  Moss,  of  Marietta,  for  de- 
fendants in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(141  Ga.  U) 

BELL  V.  STATE. 
(Supreme  Court  of  (Georgia.    Nov.  12,  1918.) 

(SyUahus  hy  the  Court.) 

1.   iNSTBUOnONS. 

There  was  no  error  in  the  charge,  nor  in 
any  ruling  at  the  trial,  sufficient  to  require  the 
grant  of  a  new  trial. 


2.   SlTFFICIENOT  OF  EVIDENOB. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Superior  CJourt,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Rogers  Bell  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

M.  E.  O'Neal,  of  Bainbridge,  for  plaintiff 
In  error.  R.  G.  Bell,  Sol.  Gen.,  of  C^ro. 
Little,  Powell,  Hooper  ft  Goldstein,  of  Atlan- 
ta, and  T.  S.  Felder,  Atty.  Cren.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

(141  Oa.  16) 

DYESS  et  aL  v.  STUBBS  et  al. 
(Supreme  Ck)urt  of  Georgia.     Nov.  13,  1913.) 

(ByUahu9  hy  the  Court.) 

Review  on  Appeal. 

The  excerpts  from  the  charge  were  not 
subject  to  the  criticisms  made  of  them.  The  ev- 
idence to  which  objection  was  taken,  even  if  ir- 
relevant, as  urged,  was  not  of  such  a  character 
as  was  prejudicial  to  the  complaining  party. 
The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Tattnall  Ck>iin- 
ty;   W.  W.  Sheppard,  Judge. 

Action  between  F.  C.  Dyess  and  others  and 
J.  H.  Stubbs  and  others.  From  the  judg- 
ment, F.  C.  Dyess  and  others  bring  error. 
Affirmed. 

Way  &  Burkhalter«  of  Reidsville,  and 
Hines  &  Jordan,  of  Atlanta,  for  plaintiffs  in 
error.  H.  B.  Strange,  of  Statesboro,  and 
H.  H.  Elders^  of  Reidsville,  for  defendants 
in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(141  Oa.  51) 

CENTRAL  OF  GEORGIA  RY.  00.  v.  WAL- 
LACE. 

(Supreme  Court  of  Georgia.     Nov.  16,   1913.) 
(8yllahu9  hy  the  Court.) 

1.   CaBBISBS  (§  264*}— LlABILITT  OF  dLBRISB^ 

Unbeasonablb  Deijlt. 

In  the  absence  of  a  special  contract,  all 
that  a  passenger  can  require  of  a  carrier  is 
that  due  diligence  be  used,  so  that  he  shall  not 
be  delayed  for  an  unreasonable  time,  and  that, 
when  the  journey  has  been  once  commenced, 
the  carrier  shall  exercise  the  same  diligence  in 
prosecuting  the  journey  with  reasonable  dis- 
patch according  to  the  mode  of  conveyance  and 
the  particular  circumstances  of  each  case. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  11  1087-1039;    Dec.  Dig.  i  264.^ 

2.  Cabbiebs  (I  277*)--Delat  of  Passsnoebs 
—Action  fob  I njubies— Mental  Anguish. 
The  damages  alleged  were  not  recoverable. 
Where  a  passenger  has  sustained  no  injury  to 
his  person  or  his  purse  by  receiving  bodily  nort 
or  being  subjected  to  insult,  abuse,  or  humilia- 
tion, he  cannot  recover  for  mental  anguish  aris- 
ing solely  from  the  circumstance  that  the  rail- 
road company  may  have  failed  to  carnr  him 
to  his  destination  within  the  published  schedule 


•For  otlTer  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dls.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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time,  and  that  by  reason  of  the  delay  he  failed 
to  make  a  connection  with  the  train  of  another 
railroad  company,  upon  which  he  expected  to 
continue  hia  journey,  although  the  carrier's 
agents  were  informed  by  the  passenger,  while 
en  route,  of  the  urgency  of  arnving  at  his  des- 
tination in  time  to  connect  with  the  train  of  the 
other  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fl  1082-1084;    Dec.  Dig.  |  277.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty;   H.  A.  Mathews,  Judge. 

Action  by  A.  W.  Wallace  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

The  action  is  by  Mrs.  Annie  Wellons  Wal- 
lace  against  the  Central  of  Georgia  Rail- 
way Company  to  recover  damages  for  delay 
In  her  transportation  as  a  passenger  from 
Perry  to  Macon,  Ga.     She  alleged  that  the 
railway   company   operated    a   branch   line 
from  Perry  to  Ft  Valley,  where  connection 
was  made  with  its  line  to  Macon.    The  plain- 
tiff's home  was  at  Charleston,  S.  C. ;    but 
at  the  time  of  the  occurrence  hereinafter 
narrated  she  was  on  a  visit  to  her  mother 
at  Perry.    She  received  communications  from 
her  brother  by  telephone  and  telegraph  that 
her  husband  was  seriously  ill  at  Charleston, 
and  immediately  boarded  the  regular  train 
of  the  defendant,  accompanied  by  her  four 
small  children  and  her  two  sisters,  purchas- 
ing   tickets    for    transportation   to    Macon. 
There  was  some   delay   in  leaving   Perry, 
caused  by  the  making  up  of  the  train,  and, 
being  apprehensive  of  the  failure  of  this 
train  to  make  connection  with  defendant's 
train  at  Ft  Valley,  and  her  consequent  ina- 
bility to  continue,  without  long  delay,  her 
Journey  on  the  Georgia  Railroad  from  Ma- 
con, if  such  connection  was  not  made,  she 
informed  the  conductor  of  defendant's  train 
of  her  husband's  illness  and  the  necessity 
of  her  promptly  reaching  his  bedside.    The 
train  left  Perry  fully  10  minutes  after  the 
published  schedule  time,  and  en  route  to  Ft 
Valley  further  time  was  lost  at  an  inter- 
mediate station  in  taking  on  more  cars,  and 
because  of  this  delay  the  Perry  train  reach- 
ed  Ft.   Valley  after  the  train  for   Macon 
had  passed  that  point    She  appealed  to  the 
yardmaster  of  the  defendant  at  Ft  Valley 
to   cause   her   and   her  companions   to   be 
transported  to  Macon  in  time  to  connect  with 
the  Georgia  Railroad,  which  would  convey 
her  and  them  to  Camak  en  route  to  Charles- 
ton.   The  yardmaster  promised  to  do  his  best 
to  comply  with  this  request;    but,  instead 
of  sending  the  Perry  train  immediately  to 
Macon,  he  allowed  this  train  to  be  used  in 
conveying  a  load  of  fruit  packers  to  a  point 
on  the  defendant's  road,  and  afterwards  the 
plaintiff  and  her  companions  traveled  on  this 
train,   reaching  Macon  at  9  o'clock  in  the 
morning,  about  an  hour  after  the  departure 
of  the  train  on  the  Georgia  Railroad,  and  8 
hours  after  she  left  Perry.    She  was  unable 


to  continue  her  journey  until  4:80  o'clock 
that  afternoon,  and  reached  her  destination 
20  hours  late  on  account  of  the  failure  of 
defendant's  train  to  connect  at  Ft  Valley. 
She  expended  $8  for  the  purchase  of  food  for 
herself  and  companions  at  Macon,  which  was 
rendered  necessary  on  account  of  the  break 
in  her  Journey.  She  was  forced  to  remain  in 
the  ladles'  waiting  room  at  Macon  on  a  hot 
July  day;  the  illness  of  her  baby  was  ag- 
gravated by  the  delay;  and  she  suffered 
great  mental  anguish  because  of  her  inability 
to  go  directly  to  her  husband.  The  court 
overruled  a  general  demurrer  to  the  petition, 
and  the  defendant  excepted. 

Ellis  &  Jordan,  of  Macon,  for  plaintiff  in 
error.  Guerry,  Hall  &  Roberts  and  Notting- 
ham &  Nottingham,  all  of  Macon,  for  defend- 
ant in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  A  common  carrier  of  passengers 
must  use  due  diligence  in  safely  conveying 
his  passengers  without  unreasonable  delay. 
The  published  schedules  and  time-tables  of 
the  carrier  are  public  representations  as  to 
the  time  of  departure  and  the  period  in 
which  a  Journey  may  be  made,  and  may  be 
considered  by  the  Jury  in  determining  wheth- 
er proper  diligence  has  been  exercised.  But 
published  schedules  are  not  an  absolute  as- 
surance that  any  Journey  will  be  made  with- 
in the  advertised  periods  of  time.  In  the 
absence  of  a  special  contract,  all  that  a  pas- 
senger can  require  of  a  carrier  is  that  due 
diligence  be  used,  so  that  he  shall  not  be 
delayed  for  an  unreasonable  time,  and  that 
when  the  Journey  has  been  once  commenced, 
the  carrier  shall  exercise  the  same  diligence 
in  prosecuting  the  Journey  with  reasonable 
dispatch  according  to  the  mode  of  convey- 
ance and  the  particular  circumstances  of 
each  case.  2  Hutchinson  on  Carriers,  ||  1108, 
1104.  The  petition  does  not  inform  us  wheth- 
er the  train  which  the  plaintiff  boarded  at 
Perry  was  one  run  exclusively  for  the  car- 
riage of  passengers  or  was  a  mixed  train  for 
the  transportation  of  both  goods  and  pas- 
sengers. We  infer  from  the  allegations  of 
the  petition  that  it  was  of  the  latter  kind. 
If  it  was  such  a  train,  then,  in  the  absence 
of  any  allegation  that  the  time  lost  in  mak- 
ing up  the  train  at  stations  and  conveying 
the  fruit  packers  to  a  point  on  the  defend- 
ant's line  was  unnecessary  to  the  proper  op- 
eration of  a  train  of  that  kind,  the  plaintiff 
does  not  show  actionable  negligence. 

[2]  But,  even  if  we  concede  that  the  al- 
legations respecting  the  delay  of  the  train 
make  a  case  of  negligent  delay,  it  is  clear 
that  the  plaintiff  is  not  entitled  to  recover 
the  items  of  damage  included  In  the  peti- 
tion. The  special  damage  claimed  is  for  the 
cost  expended  for  a  dinner  at  Macon.  The 
petition  does  not  allege  that,  if  she  had  pro- 
ceeded on  her  Journey  without  any  delay  in 
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Macon,  she  wonld  have  arrived  at  her  desti- 
natlon  for  dUmer,  or  that  she  would  have 
paid  less  for  the  meals  if  partaken  of  else- 
where. The  only  other  item  of  damages  is 
that  claimed  for  mental  anguish  occasioned 
by  the  delay  in  reaching  her  sick  husband. 
There  is  no  claim  of  physical  injury  or  in- 
fringement of  personal  security  or  personal 
liberty.  Damages  are  asked  because  of  men- 
tal sujffering  disassociated  from  any  injury  to 
X)erson  or  purse,  and  it  is  settled  law  in  this 
state  that  mental  suffering,  distinct  and  sepa- 
rate from  a  physical  injury,  affords  no  basis 
for  damages  alleged  to  accrue  from  a  negli- 
gent tort  Chapman  v.  Western  Union  Tel- 
egraph Co.,  88  Ga.  763,  15  S.  E.  001,  17  L.  R. 
A.  480,  30  Am.  St  Rep.  183.  As  was  said  in 
Sapplngton  v.  A.  &,  W.  P.  R.  Go.,  127  Ga.  178, 
181,  66  S.  B.  311,  312:  "Where  one  has  sus- 
tained no  injury  to  his  person  or  his  purse 
by  receiving  bodily  hurt  or  being  subjected 
to  insult,  abuse,  or  humiliation,  he  cannot 
recover  for  mental  anguish  or  wounded  feel- 
ings arising  solely  from  the  circumstance 
that  he  is  negligently  carried  beyond  his 
destination,  although  the  agents  of  the  rail- 
way company  were  informed  of  the  urgency 
of  his  being  allowed  to  there  alight"  We 
therefore  think  the  petition  failed  to  set 
out  a  cause  of  action. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(141  Qa.  81) 

NBALL  T.  CITY  OF  ATLANTA  et  aL 

(Supreme  Court  of  Greorgia.     Nov.  14,  1913.) 

(ByllahuM  hy  the  Court.) 

RsrusAL  OF  Injunction— Case  Followed. 

Under  the  decision  in  the  case  of  Stames 
V.  Atlanta,  139  Ga.  531,  77  S.  E.  381,  the  judge 
did  not  err  in  refusing  an  injunction. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  J.  H.  Neall  against  the  City  of 
Atlanta  and  others.  From  refusal  of  an 
injunction,  complainant  brings  error.  Af- 
firmed. 

Lewis  W.  Thomas  and  J.  D.  Kilpatrick, 
both  of  Atlanta,  for  plaintijff  in  error.  J.  U 
Mayson  and  W.  D.  Ellis,  Jr.,  both  of  Atlanta, 
for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(141  Ga.  80) 

GLASS    V.   ALLEN. 

(Supreme  Court  of  Georgia.     Nov.  14,  1913.) 

(ByllabuM  hy  tht  Court.) 

1.  Pleading  (§  352*)— Plba  and  DsinrREES— 

Stbikino. 

Where  a  demurrer  to  the  petition  and  a 
plea  were  filed  after  the  expiration  of  the  time 
allowed  by  law,  but  the  case  was  never  marked 

in  default,'*  it  was  error,  on  the  call  of  the 


i( 


case  for  triaL  to  strike  the  demumr  and  plea 
because  not  filed  in  time.  Davis  t.  South  Car- 
olina R.  Co.,  107  Ga.  420,  33  S.  E.  437 ;  Goi^ 
don  y.  Hudson,  120  Ga.  698,  48  8.  E.  131; 
Chambleas  v.  Liyingston,  123  Ga.  257,  51  S. 
B.  314;  Gillis  v.  Atlantic  Coast  Line  R.  Co., 
127  Ga.  678,  56  S.  E.  1003 ;  Hodnott  v.  Stew- 
art, 131  Ga.  67  (2).  68,  61  S.  E.  1124.  See, 
also,  Clifton  v.  Fiveash,  122  Ga.  383,  50  S.  E. 
134. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  %%  1078-1091,  1126;  Dec.  Dig.  | 
362.*] 

2.  Binding  Effect  of  Deoision. 

In  Gordon  y.  Hudson,  supra,  the  court  de- 
clined to  follow  in  its  entirety  the  ruling  in 
Deering  Harvester  Co.  y.  Thompson,  116  Ga. 
418.  42  S.  E.  772,  saying:  "Anything  in  fthat 
case]  that  is  contrary  to  what  is  now  held  is 
not  binding  as  authority,  for  the  reason  that 
the  case  ♦  ♦  ♦  was  decided  by  only  fiye  jus- 
tices, while  the  present  case  is  based  on  an 
earlier  decision  [Dayis  y.  South  Carolina  B. 
Co.,  supra],  rendered  by  a  full  bench  of  six 
justices." 

3.  Trial  (§  170*)— Direction  of  Verdict. 

After  striking  the  demurrer  and  plea,  the 
court  erred  in  directing  a  yerdict  for  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  390-394;    Dec  Dig.  |  170.*] 

Error  from  Superior  Oonrt,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Jndge. 

Action  by  6.  T.  Allen  against  J.  W.  Glass. 
From  Judgment  for  plaintiff  on  directed  yer- 
dict, defendant  brings  error.    Reyersed. 

H.  A.  Wilkinson,  of  Dawson,  for  plaintiff 
in  error.  M.  C  Edwards,  of  Dawson,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  rerersed.  AH  the 
Justices  concur. 


(141  Oa.  3S) 
DAVIS   ▼.    SCOTT. 
(Supreme  Court  of  Georgia,     Noy.  14,  1913.) 

(SylUhuM  hy  th€  Court) 
FBAtTD  (§  4%*)— Petition— General  Demub- 

RER. 

It  was  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  f  4%.*] 

Error  from  Superior  Court,  Madison  Coun- 
ty;   D.  W.  Meadow,  Judge. 

Action  by  W.  M.  Dayis  against  J.  C  Scott. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reyersed. 

J.  F.  L.  Bond  and  Berry  T.  Moaeley,  both 
of  Danielsville,  for  plaintiff  in  error.  John 
E.  Gordon,  of  Danielsyille,  and  Jno.  J. 
Strickland,  of  Athens,  for  defendant  in  error. 

ATKINSON,  J.  W.  M.  Dayis  instituted  an 
action  against  J.  G.  Scott,  returnable  to  the 
March  term,  1911,  sounding  in  tort,  on  ac- 
count of  alleged  deceit.  The  defendant  filed 
a  general  demurrer,  which  the  court  sustain- 
ed, and  the  plaintiff  excepted.  The  petition 
(though  somewhat  confused  in  the  matter  of 
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statement  of  facts),  properly  oonstmed,  al- 
leges (the  following,  in  substance):  On  the 
21st  day  of  November,  1906,  certain  personal 
property  was  levlM  upon  under  a  distress 
warrant.  The  sheriff  deliYered  the  property 
to  tbe  defendant  under  a  forthcoming  bond, 
and  it  was  not  produced  on  the  day  of  sala 
The  plaintiff  in  that  proceeding  sued  the 
sheriff  for  a  less  amount  than  that  spedfled 
in  the  distress  warrant,  alleged  to  be  the 
amount  due  him  by  reason  of  the  property 
not  haying  been  produced  on  the  date  of  sale, 
and  stated  to  the  sheriff  that  the  defendant 
in  the  distress  warrant  had  "made  way**  with 
the  property,  and  had  not  paid  the  rent 
These  statements  were  false,  and  known  by 
the  declarant  to  be  false  at  the  time  they 
were  uttered,  and  were  made  for  the  pur- 
pose of  deceiving  the  sheriff  and  Inducing 
him  to  part  with  his  property  "without  just 
compensation."  The  effort  was  successful, 
and  the  sheriff,  being  so  induced,  gave  the 
plaintiff  his  note,  dated  April  22,  1909,  for  a 
stated  amount,  believing  that  he  could  reim- 
burse himself  after  collection  of  the  bond. 
He  Instituted  suit  on  the  bond ;  but  he  fail- 
ed to  recover,  because  of  evidence  adduced 
on  the  trial  to  the  effect  that  the  property 
was  not  produced  on  the  day  of  sale  be- 
cause defendant  had  turned  it  over  to  the 
plaintiff  and  paid  him  the  amount  due  for 
rent  The  sheriff  did  not  know  that  the 
defendant  had  paid  the  amount  due  as  rent, 
and  claimed  in  the  distress  warrant,  until 
the  defendants  in  the  suit  by  the  sheriff  on 
the  t>ond  set  up  such  fact  by  their  plea  and 
evidence.  In  the  action  for  deceit  the  sher- 
iff sought  to  recover  the  amount  paid  by  him 
to  the  plaintiff  in  the  distress  warrant  case, 
and  another  amount  paid  out  as  counsel  fees 
and  court  costs  Incurred  In  the  suit  on  the 
bond,  and  for  counsel  fees  incurred  in  in- 
stitating  and  prosecuting  the  action  for  de- 
ceit. Under  the  ruling  made  it  is  not  nec- 
essary to  decide  whether  a  cause  of  action 
Is  alleged  for  recovery  of  all  the  damages 
claimed. 

Construed  as.  above  indicated,  the  petition 
alleged  that  the  defendant  in  the  action  for 
deceit  made  the  statement  to  the  sheriff  that 
the  defendant  In  the  distress  warrant  had 
"made  way"  with  the  property  which  had 
been  levied  upon,  and  had  not  paid  the  rent ; 
that  such  statements  were  known  to  be  false 
at  the  time  they  were  uttered,  and  were 
made  for  the  purpose  of  inducing  the  sher- 
iff to  pay  alleged  damages  for  failure  to  have 
the  proi>erty  forthcoming  on  the  day  of 
sale,  and  that  the  sheriff,  believing  the  state- 
ments, was  deceived  thereby,  and  paid  the 
money  demanded  of  him.'  This  states  a  cause 
of  action  for  deceit  In  Civil  Code,  §  4410, 
among  other  things,  it  is  declared:  "Willful 
misrepresentation  of  a  material  fact,  made 
to  induce  another  to  act,  and  upon  which  he 
does  act  to  his  injury,  will  give  a  right  of 


action."  It  is  unnecessary  to  cite  further 
authority  on  the  proposition. 

The  judge  committed  error  in  dismissing 
the  petition  on  general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(141  Ga.  48) 

SOUTHERN  COAL  &  COKE  CO.  v. 
RANDALL. 

(Supreme  Court  of  Georgia.     Nov.  15,  1918.) 

(8yUahu9  by  the  Court,) 

FRAUDS,  Statute  of  (§  23*)—Vai:jditt— Pa- 
rol Promise. 

Where  one  person,  desiring  that  certain 
shipments  of  coal  be  made  to  another,  stated  to 
the  prospective  vendor  that  if  the  shipments 
-were  made  he  would  "guarantee  the  payment 
of  the  account,"  such  an  undertaking,  in  the 
absence  of  qualifying  words  or  terms,  or  evi- 
dence showing  that  the  promise  was  an  original, 
independent  undertaking,  was  in  the  nature  of 
a  guaranty  and  not  binding  when  not  in  writing. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §|  18, 10 ;  Dec.  Dig.  §  23.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  the  Southern  Coal  A  Coke  Com- 
pany against  T.  M.  RandalL  Judgment  tor 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  Southern  Lime  Manufacturing  Com- 
pany, hereinafter  referred  to  as  the  lime 
company,  was  a  corporation  of  Polk  county, 
Ga.  Randall,  the  defendant,  was  a  stock- 
holder and  the  president  of  that  corporation. 
The  Southern  Coal  ft  Coke  Company,  here- 
inafter called  the  coal  company,  had  been 
shipping  coal  to  the  lime  conlpany  and  had 
a  claim  against  it  for  unpaid  billa  Pratt,  a 
representative  of  the  coal  company,  came  to 
Atlanta  to  make  collection  of  the  claim  and 
requested  payment  of  Randall,  who  made 
certain  statements  as  to  the  affairs  of  the 
lime  company.  After  this  other  shipments 
of  coal  were  made  to  the  lime  company  by 
the  coal  company.  They  were  not  paid  for, 
and  suit  was  brought  against  Randall  to  re- 
cover the  purchase  price  of  them. 

The  testimony  showed  that  Randall,  after 
making  to  Pratt  statements  in  the  nature  of 
an  excuse  for  a  failure  of  the  lime  company 
to  pay  its  debts,  stated  further  that  the  lime 
company  would  "be  on  their  feet  pretty 
soon";  that  they  liked  this  particular  coal 
especially  well;  and  that  if  the  plaintiff 
would  make  additional  shipments  Randall 
would  guarantee  the  payment  of  the  account 
Pratt  testified  further:  '*I  took  this  matter 
up  with  my  people  and  told  them  that  he 
was  a  man  I  regarded  as  a  man  of  his  word, 
and  that  he  had  a  responsible  position,  and 
[I]  felt  sure  we  would  be  perfectly  safe  in 
making  these  shipments  on  his  agreement 
to  pay  for  them  himself.  That  was  the  en- 
tire conversation,  or  the  substance  of  it  We 
cut  off  future  shipments  entirely  and  would 


*For  otbtf  cases  lee  lame  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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not  .have  made  any  additional  shipments  to 
the  Southern  Lime  Manufacturing  Company 
on  their  own  responsibility.  The  reason  fu- 
ture shipments  were  made  was  on  the  prom- 
ise of  Mr.  Randall  to  pay  for  the  coaL  Plain- 
tiff made  shipments  to  the  Southern  lime 
Manufacturing  Company  after  the  promise  of 
Mr.  Randall,  but  I  do  not  know  the  amount 

♦  •  ♦  Mr.  Randall  stated  to  me  verbal- 
ly that  if  we  would  make  future  shipments 
he  would  guarantee  they  were  paid.  ♦  ♦  ♦ 
These  shipments  {ire  handled  by  the  shipping 
clerk.  I  did  not  make  a  shipment  myself. 
So  far  as  I  know,  the  future  shipments  were 
made  to  the  Southern  Lime  Manufacturing 
Company  and  charged  to  them."  As  to  the 
liability  for  the  future  shipments,  "we  had 
nothing  in  mind  except  the  promise  of  Mr. 
Randall  to  pay  for  those,  if  the  Southern 
Lime  Manufacturing  Company  did  not  pay 
for  the  shipments  that  had  been  made  pre- 
viously, and  which  were  due  at  that  time, 
and  which  he  promised  to  pay  in  a  few  days. 
I  do  not  know  whether  the  future  shipments 
were  charged  to  Mr.  Randall  or  not  I  did 
not  make  any  of  the  entries.  We  relied  on 
Mr.  Randall  to  pay  for  the  coal.  The  plain- 
tiff sued  the  Southern  Lime  Manufacturing 
Company  for  the  shipments  made  previously 
to  said  24th  [of  February  1008],  and  for  those 
subsequently  made  also,  in  the  city  court  of 
Atlanta.  I  do  not  know  whether  future 
shipments  were  made  charged  to  the  South- 
em  Lime  Manufacturing  Company  or  to  B£r. 
RandalL  *  *  *  I  communicated  the 
facts  contained  in  this  new  contract  to  the 
plaintiff  in  Knoxville,  and  it  was  necessary 
to  do  so  in  order  to  get  future  shipments. 
I  took  this  matter  up  with  them  personally 
when  I  got  back  home  *  *  *  a  few  days 
after  said  24th.  I  told  them  of  the  entire 
conversation.  •  •  •  I  told  the  plaintiff 
that  I  believed  that  Mr.  Randall  was  respon- 
sible for  any  guaranty  he  might  make,  and 
we  would  be  perfectly  safe  in  making  any  fu- 
ture shipments,  and  we  would  get  our  money. 
*  *  *  As  near  as  I  can  get  to  the  exact 
words  used  by  Mr.  Randall,  they  were  these : 
*If  you  will  continue  to  make  us  shipments, 
so  that  we  can  operate  the  plant  and  fill 
some  orders  that  we  have  got  and  get  the 
thing  in  a  little  belter  shape,  you  will  not 
lose  any  money  by  it  I  will  guarantee  the 
payment  of  the  account  myself.' " 

It  appeared  that  the  lime  company  had 
been  declared  a  bankrupt,  and  that  the  plain- 
tiff proved  in  the  bankrupt  court  the  debt 
here  sued  on.  The  court,  at  the  conclusion 
of  the  evidence,  granted  a  nonsuit,  and  the 
plaintiff  excepted. 

Horton  Bros,  ft  Burress,  of  Atlanta,  for 
plaintiff  in  error.  Edgar  A.  Neely,  of  Atlan- 
ta, for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
It  is  clear  from  the  testimony  that  the  sub- 


stance of  Randall's  undertaking  or  promise 
upon  which  the  plaintiff  bases  the  claim  of 
a  right  to  recover  against  him  individually 
is  embodied  in  the  wordis,  "If  you  will  con- 
tinue to  make  us  shipments,  so  that  we  can 
operate  the  plant  and  flU  some  orders  that 
we  have  got  and  get  the  thing  in  a  little  bet- 
ter shape,  you  will  not  lose  any  money  by  it 
I  will  gruarantee  the  pajrment  of  the  account 
myself."  The  words  •*us"  and  ••we,"  as  used 
in  this  agreement,  meant  evidently  the  cor- 
poration in  which  Randall  was  a  stockhold- 
er, and  of  which  he  was  president,  and  to 
which  he  was  desirous  of  having  other  ship- 
ments of  coal  made.  That  being  true,  on  the 
face  of  it  the  agreement  or  promise  of  Ran- 
dall was  an  undertaking  in  the  nature  of  a 
guaranty  or  suretyship ;  whether  the  one  or 
the  other  need  not  be  discussed  here,  for  it 
Is  .necessary,  in  order  to  render  such  an  ob- 
ligation or  promise  binding,  that  it  be  in 
writing.  In  the  present  case  it  rested  in  pa- 
rol. The  words,  ••I  will  guarantee  the  pay- 
ment," imported  the  undertaking  by  one  em- 
ploying the  expression  to  answer  for  the 
debt  or  default  of  another  as  a  guarantor,  in 
the  absence  of  jqualifying  terms  which  might 
have  been  the  effect  of  showing  that  the  un- 
dertaking was  an  original  independent  one 
and  not  collateral.  Here  there  were  no  such 
qualifying  terms.  If  it  should  be  held  that 
under  the  language  used  by  the  parties,  evi- 
dence was  admissible  to  show  that  the  word 
"guarantee"  was  not  used  in  its  legal  sig- 
nification, but  that  the  real  intent  of  the  par- 
ties was  that  the  promise  was  an  original 
one,  then  there  was  no  such  evidence.  On 
the  contrary,  it  may  be  inferred  from  the  evi- 
dence that  the  coal  was  charged  to  the  lime 
company,  not  to  the  defendant,  for  that  com- 
pany was  sued  in  the  city  court;  and  when 
the  lime  company  went  into  bankruptcy  the 
plaintiff  proved  its  claim  in  the  bankrupt 
court  thus  indicating  that  it  considered  the 
lime  company  as  its  debtor.  In  the  petition 
the  plaintiff  clearly  alleged  an  independent 
and  original  undertaking  on  the  part  of  Ran- 
dall to  pay  for  the  coal  shipped  after  Febru- 
ary 24,  1908 ;  but  there  was  no  proof  to  sus- 
tain this  contention,  and  the  court  did  not 
err  in  granting  a  nonsuit 

Judgment  affirmed.    All  the  Justices  oon- 
cur. 


a41  G«.  62) 

BUSH  V.  WILLIAMS. 
(Supreme  Court  of  Georgia.     Nov.  17,  1913.) 

(SyUahuM  hff  the  Court,) 

DbRDS  (§  129*)— CONSTBUOTION  — TECHNlCAIi 
WOBDS. 

A  deed  was  executed  in  the  following  lan- 
guage :  "State  of  Georgia,  Miller  County.  This 
indenture,  made  the  28th  day  of  January  in  the 
year  of  oar  Lord  one  thousand  eight  hundred 
and  ninety-one,  between  Henry  Roberts,  of  th« 
county  of  Miller,  and  state  of  Georgia,  of  the 
first  part,   and  Josephine  Henrietta   WiUiazns, 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indaxes 
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of  the  connty  of  Miller,  and  state  of  Georgia,  of 
the  second  part,  witnesaeth:  That  the  said 
party  of  the  first  part,  for  and  in  consideration 
of  dollars,  all  the  lanaed  interest  in  and  to  all 
the  lands  deeded  Burrell  Roberts  to  John  B. 
Roberts  and  M.  G.  Roberts,  dollars  in  hand 
paid,  at  and  before  the  sealine  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  has  granted,  bargained,  sold, 
aliened,  conveyed,  and  confirmed,  and  by  these 
presents  does  grant,  bargain,  sell,  alien,  and 
confirm,  unto  the  said  party  of  the  second  part» 
her  heirs  and  assigns,  all  Uie  following  describ- 
ed property,  to  wit:  Lot  of  land  No.  212,  less 
40  acres  in  the  northeast  comer,  in  the  13th 
district  of  Miller  connty,  containing  210  acres ; 
these  lands  after  her  death,  (the)  said  party  ox 
the  second  part,  to  belong  to  the  heirs  of  her 
body;  and  if  no  heirs,  then  to  revert  to  and 
become  the  property  of  Petei:  G.  Roberts  and 
Clarisa  G.  Roberts.  To  have  and  to  hold  the 
aaid  above  granted  and  described  property,  with 
all  and  singular  the  rights,  members,  and  ap- 
purtenances thereunto  appertaining,  to  the  only 
proper  use,  benefit,  and  behoof  of  tiie  said  par^ 
of  the  second  part,  her  heirs,  administrators,  ex- 
ecutors, and  assigns,  in  fee  simple;  and  that 
said  party  of  the  first  part,  the  said  bargained 
property  above  described  unto  Uie  said  party  of 
the  second  part,  her  heirs,  executors,  administra- 
tors, and  assigns,  against  the  said  party  of 
the  first  part,  his  administrators,  executors,  and 
assigns,  and  against  all  and  every  other  person 
or  persons,  shall  and  will  and  does  hereby  war- 
rant and  forever  defend  by  virtue  of  these  pres- 
'»nta.  In  witness  whereof  the  said  party  of 
tiie  first  part  has  set  his  hand  and  affixed  his 
seal  and  delivered  these  presents,  the  day  and 
year  first  above  written.  Signed,  sealed,  and 
delivered  in  the  presence  of  us  the  day  and  year 
above  written."  H^d,  that  this  deed  conveyed 
a  Hfe  estate  to  Josephine  Henrietta  Williams, 
and  upon  her  death  her  two  sons  took  a  vested 
fee ;  and  her  husband  had  no  leviable  interest  in 
the  land.    Givil  Gode  1910,  f  3660. 

[13d.  Note.— For  other  cases,  see  Deeds,  Gent 
Big.  H  351,  360-^66,  416-430,  434,  435 ;  Dec. 
Dig.  I  129.*] 

Error  from  Superior  Gonrt,  Miller  Gounty; 
W.  C.  Worrill,  Judge. 

Action  between  N.  M.  Bush  and  Jim  Wil- 
liams and  others.  From  the  judgment,  Bush 
brings  error.    Afilrmed. 

P.  D.  Rich,  of  Golquitt,  for  plaintiff  in  er- 
ror. W.  I.  Geer,  of  Colquitt,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


041  Oa.  n) 

PTB  V.  PYB. 

(Supreme  Court  of  Georgia.     Nov.  13,  1913.) 

(SyUalnis  6y  the  Court.) 

ExcEPTioirs,  Bii«L  or  (|  66*)-~Gkbti]tcatb— 

SumciSNCT. 

In  the  certificate  to  the  bill  of  exceptions 
there  was  no  statement  that  the  recitals  were 
tme.  Accordingly  the  writ  of  error  must  be 
dismissed.  Grant  v.  Derrick,  130  Ga.  43.  60 
S.  K.  157. 

[Ed.  Note. — ^For  other  cases,  see  Exceptions, 
BUI  of,  Gent  Dig.  |§  94-96 ;   Dec.  Dig.  |  56.*] 

EIrror  from  Superior  Court,  Jasper  Gounty; 
Jas.  B.  Park,  Judg^. 


Action  t>etween  T.  W.  Pye  and  O.  A.  Pye 
by  next  friend.  From  the  Judgment,  T.  W. 
Pye  brings  error.    Dismissed. 

F.  G.  Foster,  of  Madison,  and  A.  S.  Thur- 
man,  of  Montioello,  for  plaintiff  in  error. 
Greene  F.  Johnson,  of  Montlcello,  for  defend- 
ant in  error. 

ATKINSGN,  J.  Writ  of  error  dismissed. 
AU  the  Justices  concur. 

a41  Ga.  28) 

ABLE  ▼.  SOUTHEBN  COMBING  GIN  CO. 

et  aL 

(Supreme  Court  of  Georgia.     Nov.  14,  1913.) 

(8yUabu9  hy  the  Court.) 

Garnishment  (§  187*)— Judgment  on  De- 
fault—Motion TO  Set  Aside. 
'  A  motion  to  set  aside  a  judgment  against 
a  garnishee,  rendered  by  default  (there  being 
an  entry  by  the  sheriff  of  service  of  summons 
of  garnishment  on  the  garnishee),  on  the  ground 
"that  failure  to  answer  any  summons  of  gar- 
nishmenL  if  any  was  served  upon  the  defend- 
ant or  its  officers,  was  the  result  of  inad- 
vertence or  mistake,"  to  which  the  sheriff  is 
no  party,  should  not  be  granted  on  conflicting 
evidence  as  to  service,  inasmuch  as  the  sheriff's 
return  is  antraversed,  and  therefore  conclusive 
on  that  issue.  O'Neill  Mfi?.  Ga  v.  Ahrens  & 
Ott  Mfg.  Co.,  110  Ga.  656,  36  S.  E.  66 ;  Clarke 
y.  Fox,  113  Ga.  1053,  39  S.  B.  479 ;  Kellam 
V.  Todd,  114  Ga.  981,  41  S.  E.  39 ;  8  Enc.  Dig. 
Ga.  R.  147.  And  see  Jones  v.  Bibb  Brick  Co., 
120  Ga.  321,  328,  48  S.  B.  25. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Gent  Dig.  f f  359^64 ;   Dec.  Dig.  i  187.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Action  between  E.  W.  Able  and  the  South- 
em  Combing  Gin  Company  and  others.  From 
the  judgment,  Able  brings  error.    Reversed. 

H.  P.  Lumpkin,  of  La  Fayette,  for  plain- 
tiff in  error.  Foust  &  Payne,  of  Chattanooga, 
Tenn.,  for  defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(141  Oa.  54) 
CHANCEY  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(SyUahus  hy  the  Court.) 

1.  Indictment  and  Information  (§  140*)  — 
Plba  in  Abatementv-Nonbbsident  Grand 
Juror. 

The  defendant  filed  a  plea  in  abatement, 
and  moved  to  quash  the  indictment,  on  the 
ground  that  one  of  the  jurors  who  participated 
m  finding  the  indictment  was  not  a  resident  of 
the  county.  The  judge  did  not  rule  on  the  legal 
sufficiency  of  the  plea,  but  heard  the  evidence. 
The  issue  was  tried  by  the  judge,  by  consent* 
wiUiout  a  jury.  The  evidence  introduced  in 
support  of  the  plea  was  to  the  effect  that  the 
juror's  house  was  partly  in  the  county  of  the 
venue,  and  partly  in  an  adjoining  county,  the 
greater  part  being  in  the  latter ;  but  the  juror, 
while  living  in  the  house,  had  always  claimed 
the  county  of  the  venue  as  that  of  his  residence, 
and  served  as  a  juror  and  voted  therein,  and 
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was  a  representative  in  the  legislature  from  that 
county.  He  paid  his  poll  taxes  there,  his  name 
was  in  the  jury  box,  and  he  was  regularly  sum- 
moned as  a  juror.  Held,  that  the  judge  did  not 
err  in  deciding' against  the  plea.  See  Civil  Code 
1910,  §  2182. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  474,  475,  478; 
Dec.  Dig.  S  140.*] 

2.  Refusal  of  Continuance. 

The  judge  did  not  abuse  his  discretion  in  re- 
fusing a  continuance.  Williams  v.  State,  60  6a. 
11  (4). 

3.  Cbihinal  Law  (§  918*)— Competency  of 
JUBT— Objections  Afieb  Tbial. 

Upon  conflicting  evidence  as  to  the  com- 
petency of  jurors,  on  an  issue  raised  after  the 
trial,  tile  Judge  did  not  err  in  holding  them  com- 
petent   Wall  V.  Sute,  126  Ga.  649  (4),  553,  56 

5.  B.  484;  Elliott  v.  State,  182  Oa.  768  (3), 
760,  64  S.  E.  1090. 

[Ed.  Note.— For  ocher  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2163-2192,  2196,  2196, 
221^2224 ;    Dec  Dig.  §  9ia*] 

4.  Homicide     (|     168*)  —  Ihstbuotiowb  — 

'THBEATa 

The  principles  announced  In  Bonse  ▼.  State, 
186  6a.  227  (4),  228,  69  S.  B.  180,  are  appli- 
cable to  this  case  as  presented  by  the  evidence ; 
and  it  was  not  erroneous,  for  any  reason  as- 
signed, for  the  judge  to  charge :  ''Among  other 
matters  that  you  should  consider,  gentlemen,  if 
there  is  evidence  of  threats  or  statements  in  the 
nature  of  threats  towards  the  deceased,  then  yon 
may  consider  it  in  so  far  as  it  illustrates  the 
state  of  mind  of  the  parties  and  the  circum- 
stances surrounding  them  at  the  time  of  the 
killing." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |§  298-296;   Dec.  Dig.  {  168.*] 

6.  Cbihinal  Law  (f  635*)— Evidence— Con- 
fessions. 

A  conviction  may  be  lawfully  had  upon  a 
free  and  voluntary  confession,  though  the  same 
be  not  otherwise  corroborated  than  by  proof  of 
the  corpus  delicti.  Wimfoerly  v.  State,  106  Oa. 
188,  31  S.  E.  162.  Accordingly  it  was  not  er- 
roneous to  charge:  *'If  you  find  there  was  a 
confession,  then  the  law  says  that  proof  that  the 
crime  was  committed  by  some  person  would  be 
sufficient  to*  satisfy  the  jury  of  the  guilt  of  the 
defendant"  See,  also,  Williams  v.  State,  69  Ga. 
11  (26-27). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1226,  1226;  Dec  Dig.  | 
636.*] 

6.  Homicide  (f  809*)— iNSTBucnoNs— Volun- 

TABY  MaNSLAUOHTEB. 

There  was  no  evidence  of  voluntary  man- 
slaughter in  this  case,  and  it  was  not  erroneous 
for  the  judge  to  omit  a  charge  on  that  subject 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  If  649,  660,  662-665;  Dec  Dig.  | 
309.*1 

7.  Homicide  (|  112*)— A'Oobession— Mubdbb. 

The  charge,  "If,  as  contended  by  the  state, 
the  defendant  was  the  aggressor  and  provoked 
the  difficulty,  and  provoked  the  deceased  to  re- 
sent his  attack  and  insult,  for  the  purpose  of 
getting  an  excuse  to  slay  the  deceased,  and  un- 
der those  circumstances  took  the  life  of  the  de- 
ceased in  a  spirit  of  revenge  and  with  malice, 
the  killing  would  be  murder,"  was  authorised 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  145-150 ;   Dec  Dig.  f  112.*} 

8.   SUFBTCIENCT  OF  EVIDENCE. 

The  evidence  was  sufficient  to  authorize  the 
verdict  and  there  was  no  error  in  overruling 
the  motion  for  new  trial. 


Error  from  Superior  Court,  Jeff  Davis 
County;   a  B.  Conyers,  Judge. 

W.  H.  Chancey  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  C.  Bennett,  of  Hazelhurst,  and  W.  W. 
Bennett,  of  Bazley,  for  plaintiff  in  error.  J. 
H.  Thomas,  SoL  Gen.,  of  Jesup,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 

an  Oa.  65) 

HEATH  et  aL  v.  CLARK  et  aL 
(Supreme  Court.of  Georgia.    Nov.  17,  1913.) 

(SyllnhuM  hy  the  Oourt.) 

1.  New  Trial  (§  90*)— Grounds— Mistake  in 
Testimony. 

As  a  rule,  that  a  witness  after  the  trial 
of  a  case  states  that  he  made  a  mistake  in  his 
testimony  will  not  cause  a  new  triaL  Especial- 
ly is  this  true  where  there  are  other  witnesses 
who  have  not  changed  their  testimony,  and  who 
testified  substantially  to  Uie  same  facts  as  those 
testified  to  by  the  witness  first  mentioned. 
O'Kelly  V.  Fclker,  71  Ga.  775;  Clark  v.  State, 
117  Ga.  254,  43  S.  E.  853. 

[Ed.  Note.— For  other  cates,  see  New  Trial, 
Cent  Dig.  §§  181-183 ;    Dec.  Dig.  |  90.*] 

2.  Trial  (|  251*)— Instbuohon— Appucabii.* 
ITT  to  Case. 

The  court's  instruction  to  the  jury  tha^ 
'^when  one  has  been  actually  in  possession  of 
land  for  more  than  seven  years  under  a  claim 
of  right,  such  claim  shall  be  respected  by  the 
processioners,"  is  not  objectionable  on  the 
gronnd  that  this  charge  **is  not  applicable  to 

Srocessioning  cases."     Johnson  v.  Reeves*  133 
^a.  822,  C6  S.  E.  1081. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  587-595 ;    Dec.  Dig.  i  251.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 
*  Action  between  J.  D.  Heath  and  others 
and  WilUe  Clark  and  others.  From  the  Judg- 
ment, Heath  and  others  bring  error.  Af- 
firmed. 

W.  a  Davis  and  J.  S.  Adams,  both  ot  Dub- 
lin, for  plaintiffs  in  error.  Burch  &  Burch, 
of  Dublin,  for  defendants  in  error. 

BEGS,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(141  Qa.  ZU 

SPRINKLE   DISTILLING   CO.   ▼.    SOUTH- 
ERN EXPRESS  CO. 
(Supreme  Court  of  Georgia.     Nov.  13,  1913.) 

(8yllahu9  by  the  Court,) 
Mandamus  (f  142*)— Venus— Dohestio  Oob- 

POBATIONS. 

The  proceeding  by  mandamus  is  a  dvil  ac- 
tion, and,  wtten  brought  against  an  expreaa 
company,  a  domestic  corporation,  to  compel  it 
to  receive  goods  for  transportation  over  its  line, 
must  be  instituted  in  the  county  of  the  conai> 
pany's  domicile;  that  is,  where  its  principle 
place  of  doing  business  is  located. 

[Ed.  Note.— For  other  cases,  see  Mandamoa. 
Cent.  Dig.  §§  27»-281 ;    Dec  Dig.  f  142.*] 


•For  other  cases  see  same  topio  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-Now  Secies  ft  Rep'r  IndeKes 
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Error  from  Superior  Court,  Muscogee 
County;   S.  P.  Gilbert,  Judge. 

Mandamus  by  the  Sprinkle  Distilling  Oom- 
pany  against  the  Southern  Express  Compa- 
ny. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

T.  T.  Miller,  of  Columbus,  for  plalntUf  In 
error.  R.  C.  &  P.  EL  Alston,  of  Atlanta,  and 
Frank  U.  Garrard,  of  Columbus,  for  defend- 
ant In  error. 

FISH,  C.  J.  The  sole  question  necessary 
for  decision  in  this  case  Is  whether  the  su- 
perior court  of  the  county  of  Muscogee  has 
jurisdiction  to*  compel,  by  mandamus,  the 
Southern  Express  Company,  a  domestic  cor- 
poration, with  its  principal  office  or  place 
of  doing  business  in  the  county  of  Richmond, 
but  having  a  place  of  business  and  an  agent 
in  the  county  of  Muscogee,  to  receive,  for 
ihipment  and  transportation  over  its  lines, 
goods  offered  to  it  at  its  place  of  business 
In  the  county  of  Muscogee.  The  Constitution 
of  this  state  (article  8,  i  16),  after  declaring 
the  venue  for  divorce  cases,  cases  respecting 
titles  to  land,  equity  cases,  suits  against 
joint  obligors,  etc.,  and  suits  against  the 
maker  and  indorser  of  promissory  notes,  etc., 
declares  in  paragraph  6  (Civil  Code,  §  6543) 
that:  "All  other  civil  cases  shall  be  tried 
in  the  county  where  the  defendant  resides." 
This  constitutional  provision  applies  to  cor- 
porations as  well  as  to  Individuals.  The  res- 
idence of  a  domestic  corporation  is  where 
ItB  principal  office  or  place. of  doing  busi- 
ness is  situated.  McOiU  v.  (Central  Ry.  Co., 
120  (Se.  602,  48  S.  E.  157.  Unless  the  right 
to  sue  elsewhere  is  specially  given  by  stat* 
ute,  suits  against  an  express,  company  of 
this  state  must  be  brought  in  the  county  of 
Its  principal  place  of  business.  Central  Ry. 
Co.  V.  State,  104  Ga.  835,  31  S.  E.  531,  42 
L.  R.  A.  518. 

As  to  the  venue  of  suits  against  express 
companies,  CivU  Code,  §  2385,  declares: 
"The  court  sitting  in  the  county  where  goods 
are  received  for  shipment,  or  where  goods 
are  to  be  delivered,  shall  have  Jurisdiction 
over  all  express  companies  which  now  do  or 
may  hereafter  do  business  in  this  state,  and 
the  judgment  shall  bind  all  the  property  of 
said  companies."  Section  2386  declares: 
**Any  express  companies  may  be  effectually 
sued  [served?]  in  any  proceeding  against 
them  (In  all  cases  where  their  chief  officer 
4oes  not  reside  in  this  state),  by  leaving  the 
petition,  writ,  subpoena,  attachment,  or  oth- 
er original  process  necessary  to  commence 
tbe  same,  at  any  of  the  offices  of  such  com- 
pany doing  business  in  this  state  or  by  serv- 
ing the  same  upon  any  agent  of  said  com- 
pany within  this  state ;  and  the  Judgment  or 
decree  obtained  in  cases  so  commenced  shall 

80  8.B.— 19 


bind  the  property  of  the  defendant  as  fully 
as  though  service  had  been  effected  on  the 
president  or  other  chief  officer."  Neither  of 
these  sections  authorizes  suits  of  any  and 
all  description  to  be  brought  in  a  county 
where  an  express  company  has  an  agent  and 
place  of  business,  though  not  the  county 
where  its  principal  place  of  doing  business  is 
located.  On  the  contrary,  the  language  of 
section  2385,  to  the  effect  that  "the  Judg- 
ment shall  bind  all  the  property  of  said 
companies,'*  clearly  indicates  that  the  cases 
provided  for  ther^n  are  those  where  damag- 
es, or  at  least  judgments  for  money,  are 
sought 

The  present  case  does  not  concern  goods 
received  for  shipment  in  Muscogee  county. 
The  action  was  brought  to  require  the  de- 
fendant to  receive  them.  Nor  did  it  have 
any  reference  to  goods  to  be  delivered  in 
that  county.  It  follows,  therefore,  that  these 
Code  provisions  do  not  apply  to  this  case. 
Nor  does  the  general  law  (Civil  Code,  f  2259) 
as  to  the  venue  of  suits  against  corporations 
for  the  recovery  of  damages  for  torts, 
wrongs,  or  injuries  apply  to  the  case  in  hand, 
for  the  obvious  reason  that  it  is  not  an  action 
of  that  character.  The  proceeding  by  man- 
damus is  a  civil  action,  and,  when  brought 
against  an  express  company,  a  domestic  cor- 
poration, to  compel  it  to  receive  goods  for 
transportation  over  its  line,  must  be  insti- 
tuted in  the  county  of  the  company's  domi- 
cile; that  is,  where  Its  principal  place  of 
doing  business  is  located. 

Judgment  affirmed.  All  the  Justioes  oon- 
cor. 

(141  Oft.  2S) 

GARDINER  &  DOUOHTIE  v.  SOUTHERN 

EXPRESS  CO. 

(Supreme  Court  of  Georgia.    Nov.  18,  1918.) 

(8yUahu9  5y  the  Court.) 

Mandaicub  to  Cobpobation. 

This  case,  under  Its  facts,  is  controlled 
by  the  decision  this  day  rendered  In  the  case  of 
Sprinkle  Distilling  Company  v.  Southern  Ex- 
press Ck)mpany,  80  S.  E.  28a 

Error  from  Superior  Court,  Muscogee 
County;   S.  P.  Gilbert,  Judge. 

Action  by  Gardiner  &  Doughtie  against 
the  Southern  Express  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

T.  T.  Miller,  of  (^lumbus,  for  plaintiffs  in 
error.  R.  C.  &  P.  H.  Alston,  of  Atlanta,  and 
Frank  U.  Garrard,  of  Columbus,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  afOrmed.  All  the 
Justices  concur. 
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(141  Oa.  46) 

KING  T.  DONALSON  OIL  MILL. 
(Supreme  Ck)urt  of  Georgia.    Nov.  15,  1913.) 

fSyllahuM  hy  the  Court.) 

1.  Pleading  (§  251*)--PEnTioN— Amendment. 

The  court  did  not  err  in  refusing  to  allow 
an  amendment  to  the  petition,  wherein  it  was 
alleged  that  the  shaft  prop^ling  the  conveyor  hy 
the  operation  of  which  the  plaintiff  was  injured 
was  not  equipped  with  a  dead  pulley  or  clutch 
as  in  other  mills  of  like  character,  and  that  this 
was  negligence  on  the  part  of  the  defendant. 
The  failure  to  attach  a  dead  pulley  to  the  shaft, 
when  considered  in  view  of  the  allegations  of  the 
petition  as  to  how  the  plaintiff  received  his  in- 
juries, could  not  be  negligence  contributing 
thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  734,  735 ;    Dec  Dig.  |  251.*] 

2.  Master  and  Servant  (§  284*)— Direction 
OF  Verdict— Evidence. 

According  to  the  testimony  of  the  plaintiff 
himself,  his  injuries  were  caused  by  his  own  neg- 
ligence, or,  if  not,  by  the  negligence  of  a  fellow 
servant  In  either  event  the  defendant  was  not 
liable,  and  the  court  properly  directed  a  verdict 
in  favor  of  the  defendant,  though  no  evidence 
was  introduced  by  the  defendant;  counsel  for 
both  sides  having  agreed,  in  open  court,  "that 
a  verdict  be  directed  in  lieu  of  a  nonsuit,  if  the 
court  was  of  the  opinion  that  no  case  was  made 
out" 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  1000-1090,  1092-1132; 
Dec.  Dig.  I  284.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  Frank  Park,  Jud^e. 

Action  by  E.  C.  King  against  the  Donalson 
Oil  Mill.  Judgment  for  defendant,  and  plain- 
tiff briags  error.    Affirmed. 

A.  H.  Russell  ancV  W.  V.  Custer,  both  of 
Bainbridge,  for  plaintiff  in  error.  Battle  & 
Hollis,  of  Columbus,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(141  Ga.  113) 

CARTLBDGB  v.    SEAGO  et  al. 
(Supreme  Court  of  Georgia.     Dec  11.  1913.) 

(SyUahus  hy  the  Court.) 

BOUNDABIES  (f  52*)— ReTUBN  OF  PROCESSION- 

ERs—VijRDiCT— Evidence. 

Where  processioners  were  appointed  to 
trace  and  mark  anew  the  lines  around  a  cer- 
tain tract  of  land,  which  they  and  the  county 
surveyor  proceeded  to  do,  and  upon  trial  of  the 
issue  made  by  a  protest  to  their  return  the  un- 
disputed evidence  of  the  county  surveyor  was, 
"What  I  intehded  to  do  was  to  locate  these  old 
lines  under  the  old  plat  [made  by  a  former  sur- 
veyor]; I  did  not  pay  any  attention  to  who 
was  in  possession  of  the  respective  tracts,  nor 
anything  of  that  kind;  didn't  know  anything 
about  that;  ♦  •  ♦  I  don't  know  if  that  old 
plat  is  correct;"  and  the  undisputed  evidence 
for  the  protestant  was  that  she  and  her  ten- 
ant in  common  (her  husband)  had  been  "living 
there  for  24  years"  under  color  of  title  and 
under  claim  of  right,  cultivating  the  greater 
part  of  the  land  in  controversy  for  more  than 
7  years,  the  return  of  the  processioners  under 
such  conditions  was  not  according  to  the  stat- 
ute.    A  verdict  in  favor  of  the  applicants  was 


contrary  to  law  and  evidence,  and,  on  motion 
for  new  trial,  should  be  set  aside.  Civil  Code 
1910,  1,3822 ;  Robson  v.  Shelnutt,  122  Ga.  322, 
50  S.  E.  91 ;  Bowen  v.  Jackson,  101  Ga.  «17, 
29  S.  E.  40;  Boyce  v.  Cook,  140  Ga,  360,  78 
S.  E.  1057.  The  foregoing  ruling  being  con- 
trolling of  the  case,  it  is  unnecessary  to  deal 
specifically  with  other  questions  made  by  the 
record. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  H  253-260,  262,  263;    Dec.  Dig.  | 

Error  from  Superior  Court,  Richmond 
County;  Henry  C.  Hammond,  Judge. 

Action  by  Mrs.  C.  T.  Seago  and  others 
against  Mrs.  B.  Cartledge.  *  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiff in  error.  SamL  H.  Myers,  of  Augusta, 
for  defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 


(141  Ga.  m 
TEUTONIA  CLUB  et  al.  r.  HOWARD  et  aL 
(Supreme   Court   of   Georgia.     Dec   9,    1913.) 

(SyUabue  hy  the  Court.) 

1.  Intoxicating  Liquors  (If  101,  278*)— In- 
junction—Social  Club. 

A  social  club,  paying  the  specific  tax  pro- 
vided in  the  Civil  Code  1910,  {  933,  for  keep- 
ing or  permitting  to  be  kept  intoxicating  or 
malt  liquors  in  a  room  where  its  members  as- 
semble or  frequent,  is  not  authorized  to  sell 
such  liquors  to  its  members  or  others. 

(a)  Under  the  evidence,  the  court  was  au- 
thorized to  find,  for  the  purposes  of  an  inter- 
locutory injunction,  that  the  club  (a  cori>ora- 
tion)  and  its  manager  were  engaged  in  the  il- 
legal sale  of  intoxicating  liquor,  and  did  not 
abuse  its  discretion  in  enjoining  the  further 
sale  of  intoxicating;  liquors  on  the  premises  un- 
til the  final  hearmg  in  a  proceeding  brought 
under  the  blind-tiger  abatement  act  contained 
in  the  Civil  Code  1910,  §  5335. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |§  105-107,  400;  Dec  Dig. 
"  101,  273.*] 


2.  Intoxicating  Liquors  (I  273*)  —  Tempo- 
rary Injunction— B^NAL  Judgment. 

So  much  of  the  order  as  adjudicated  the 
club  to  be  a  nuisance,  and  abated  as  such,  is 
tantamount  to  a  final  judgment,  which  cannot 
be  rendered  on  an  interlocutory  hearing;  and 
it  is  directed  that  this  adjudication  be  stricken 
from  the  order. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  409;    Dec  Dig.  |  273.*] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  J.  R:  Howard  and  others  against 
the  Teutonla  Club  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Jno.  R.  Cooper,  Hall  &  Roberts,  and  Sam 
B.  Hunter,  all  of  Macon,  for  plaintifPs  in  er- 
ror. R.  D.  Feagin,  of  Macon,  for  defendants 
in  error. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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EVANS,  P.  X  [1]  The  prohibition  act  de- 
clares it  to  be  unlawful  for  any  person  to  sell 
or  barter,  or  giye  away  to  induce  trade  at  any 
place  of  business,  or  to  keep  or  furnish  at  any 
public  place,  or  manufacture,  or  keep  on  hand 
at  their  place  of  business,  any  alcoholic, 
spirituous,  malt,  or  intoxicating  liquors,  or 
other  drinks  which  if  drunk  to  excess  will 
produce  intoxication.  Penal  Code  1910,  § 
426.  In  the  tax  act  of  1909,  found  in  the 
Ovil  Code  1910,  §  933,  a  specific  tax  is  im- 
posed upon  "every  social  or  fraternal  club,  or 
corporation,  association,  or  organization  of 
any  persons  who  shall  keep  or  permit  to  be 
kept,  in  any  room  or  place  (or  in  any  place 
connected  therewith  directly  or  indirectly) 
in  which  the  members  of  such  club,  corpora- 
tion, organization,  or  association  assemble,  or 
frequent,  any  intoxicating  liquors  or  spiritu- 
ous or  malt  liquors  of  any  kind.  ♦  •  • 
Provided,  that  nothing  in  this  section  shall 
be  construed  to  license  or  permit  the  keeping 
of  any  intoxicating,  spirituous,  or  malt  liq- 
uors, in  any  place  now  prohibited  by  law, 
or  which  may  hereafter  be  so  prohibited." 
These  two  provisions  of  law  were  construed 
in  relation  to  each  other  in  Union  &  Me- 
chanics' Club  V.  Atlanta,  136  Ga.  721,  71  S. 
E.  1060.  In  that  case  it  was  held  that  "the 
specific  tax  laid  by  the  state  upon  social  and 
fraternal  clubs  was  imposed,  not  as  a  tax  up- 
on any  business  or  occupation,  but  in  the  ex- 
ercise of  its  poUce  power  in  regulating  the 
storage  and  use  of  intoxicating  liquors.  The 
exaction  of  a  tax  on  locker  clubs  is  not  a 
permission  to  such  clubs  to  do  a  blind-tiger 
business,  or  to  evade  the  liquor  laws  prohibit- 
ing the  sale  of  intoxicating  liquor.  Sales  of 
intoxicating  or  malt  or  other  drinks  which, 
if  drunk  to  excess,  will  produce  intoxication 
cannot  be  legally  made  at  such  clubs,  since 
such  sales  are  denounced  as  criminal  by  the 
general  prohibition  act  The  authority  to 
store  intoxicating  liquor  in  the  clubroom  for 
the  use  of  club  members  does  not  embrace 
permission  to  sell  it,  or  to  use  it  in  any  way 
prohibited  by  law."  The  law  absolutely  pro- 
hibits the  sale  of  intoxicating  or  malt  liquors, 
and  it  only  remains  to  apply  the  law  to  the 
facts  in  the  case  before  us. 

Certain  citizens  filed  a  petition  under 
Civil  Code  1910,  f  5335,  to  enjoin  the  Teuton- 
ia  Club  and  its  manager  from  maintaining  a 
nuisance  by  selling  spirituous,  malt,  or  in- 
toxicating liquors  in  violation  of  law.  On  the 
hearing  for  an  interlocutory  injunction  one 
witness  swore  that  he  had  visited  the  club 
on  several  occasions,  and  saw  whisky  and 
beer  sold  from  the  bar  to  any  one  who  called 
for  same  and  paid  the  price.  He  had  seen 
whisky  sold  over  the  bar,  both  by  the  drink 
and  by  the  bottle,  and  had  bought  some  him- 
self. Another  witness  testified  that  he  had 
bought  whisky  and  beer  from  the  club,  hav- 
ing access  to  the  same  whenever  he  chose^ 
and  that  there  was  no  formal  initiation  of 
members  connected  with  the  dub,  and  no 


dues,  to  his  knowledge.  A  Justice  of  the 
peace  testified  that  the  clubroom  is  in  the 
rear  and  in  plain  view  of  his  office ;  that  he 
had  seen  whisky  sold  in  the  club  many  times, 
both  by  the  drink  and  by  the  bottle,  to  dif- 
ferent people ;  that  he,  as  well  as  others,  not 
members  of  the  club,  had  free  access  thereto 
whenever  they  cared  to  enter.  Another  wit- 
ness testified  that  he  paid  no  dues,  but  had 
free  access  to  the  club,  and  had  purchased 
and  drunk  beer  in  the  clubroom  on  several  oc- 
casions. The  deputy  sheriff  testified  that  he, 
under  a  preliminary  order  in  this  case,  seized 
two  dray  loads  of  whisky,  taken  from  a  store- 
room separated  from  the  bar  by  a  partition, 
there  being  a  connecting  door  between  the 
storeroom  and  the  clubroom.  Another  deputy 
testified  that  he  found  about  six  or  eight 
quarts  of  whisky  behind  the  bar,  and  a  large 
stock  of  whisky  in  the  storeroom  behind  the 
bar,  connecting  with  the  clubroom.  The  man 
in  charge  of  the  clubroom  had  the  key  to  the 
storeroom,  and  opened  it  at  his  request 
There  was  also  beer  in  the  clubroom  in  an 
ice  box.  It  also  appeared  that  the  club  had 
obtained  from  the  United  States  commission- 
er of  internal  revenue  a  retail  liquor  deal- 
er's license,  which  was  in  force  at  the  time 
of  the  filing  of  the  petition ;  and  that  it  had 
paid  to  the  tax  collector  the  specific  tax  im- 
posed on  social  clubs  by  the  act  of  1909.  In 
reply  to  this  testimony,  Outro,  the  manager, 
testified  that  the  club  was  organized  and  run 
by  its  members  as  a  social  club  for  their 
comfort  and  convenience,  all  of  whom  were 
required  to  pay  dues  as  members;  that  the 
witnesses  who  testified  to  the  purchase  of 
whisky  were  members  of  the  club,  and  when- 
ever they  took  drinks  therein  they  did  so  as 
members;  that  the  witness  who  testified  as 
to  the  purchase  of  beer  was  not  a  member  of 
the  club,  and  if  he  ever  procured  beer  in  the 
clubroom  he  did  so  clandestinely,  or  at  the 
invitation  of  some  of  his  friends  who  were 
members  of  the  club;  that  he  had  read  the 
affidavit  of  the  justice  of  the  peace,  before 
referred  to.  "This  deponent  says  that  the 
statements  therein  made  that  said  [witness] 
has  seen  whisky  sold  in  said  dub  may  be 
true,  but  whatever  whisky  or  beer  the  said 
[witness]  or  any  one  else  may  have  seen  con- 
sumed, sold,  or  delivered  in  said  club  was 
sold  by  and  for  the  members  of  said  club, 
who  were  entitled  to  the  privileges  of  the 
same,  and  not  to  any  other  person." 

In  many  jurisdictions  where  the  sale  of  in- 
toxicating liquors  is  prohibited,  or  allowed 
only  by  license,  questions  have  arisen  wheth- 
er the  dispensing  of  liquor  by  a  club  to  its 
members  under  the  facts  of  each  case  con- 
stituted a  sale.  If  the  transaction  amounted 
to  a  sale,  the  statute  has  been  held  to  apply. 
In  the  instant  case  the  evidence  authorized 
a  finding  that  the  plaintiff  in  error  paid  what 
may  be  denominated  the  locker  club  tax,  auu 
the  United  States  retail  liquor  dealer's  tax, 
and  sold  over  its  bar  intoxicating  liquors  to 
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persons,  some  of  whom  were  members,  and 
others  who  "clandestinely"  patronized  the 
bar.  Even  the  manager  of  the  club  made  no 
pretense  that  the  transaction  between  him 
and  the  members  was  not  a  sale,  but  frankly 
admitted  that  he  sold  intoxicating  liquors  to 
members  of  his  club.  A  sale  of  intoxicating 
liquor  by  the  club  to  its  members  is  Just  as 
much  a  yiolatlon  of  law  as  would  be  a  sale 
of  such  liquors  to  nonmembers.  The  law 
forbids  all  persons  (with  the  statutory  ex- 
ception) from  selling,  directly  or  indirectly, 
intoxicating  liquors,  and  the  act  imposing  a 
tax  on  social  organization  does  not  confer 
upon  them  any  authority  to  sell  liquor. 

[2]  The  order  passed  by  the  court  was  as 
follows:  "After  hearing  the  evidence  and 
argument,  it  is  considered,  ordered,  and  ad- 
judged that  the  said  Teutonia  Club  is  a 
nuisance,  it  being  made  to  appear  that  the 
same  is  a  blind  tiger  where  intoxicating  liq- 
uors are  being  sold  in  Yiolatlon  of  law ;  and 
the  said  Teutonia  Club  aforesaid  is  hereby 
ordered  abated  as  such,  and  the  said  Teu- 
tonia Club  and  the  said  Tony  Cutro,  manager, 
are  hereby  restrained  and  enjoined  from  the 
sale  of  intoxicating  liquors,  whether  spiritu- 
ous, alcoholic,  or  malt,  on  said  premises  until 
the  further  order  of  this  court"  So  much 
of  the  order  as  restrains  the  dub  and  its 
manager  from  the  sale  of  intoxicating  liquors 
until  the  further  order  of  the  court  is  sup- 
ported by  the  evidence,  and  was  the  proper 
subject-matter  of  an  Interlocutory  injunction. 
We  think,  however,  that  the  order  granting 
a  temporary  injunction  should  be  modified 
by  striking  therefrom  the  adjudication  by  the 
court  that  the  club  was  a  nuisance  and  abated 
as  such.  The  object  of  the  litigation  is  to 
abate  the  alleged  blind  tiger  as  a  nuisance 
under  the  statute;  but  this  cannot  be  done 
except  upon  a  final  hearing  of  the  case. 
That  portion  of  the  order  should  be  stricken, 
and  the  order  left  to  remain  as  one  restrain- 
ing the  defendants  from  the  sale  of  intoxi- 
cating liquors  .on  the  premises  until  the  fur- 
ther order  of  the  court 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


(14  Gku  App.  U4) 
TAYLOR  T.  STATE.     (No.  5,278.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 
(Syllahus  hy  the  Court) 

1.   INTOXIOATINO  LiQUOBS  (§  224*)— CbIATINAL 

Pbosecution—Bubden  OP  Pboop. 

The  fact  that  a  club  or  other  organization 
has  paid  the  $500  tax  prescribed  by  the  tax 
law  does  not  authorize  it,  or  any  member  there- 
of, whether  it  be  fraternal  or  social,  to  sell 
intoxicating  liquor,  regardless  of  whether  the 
purchaser  is  or  is  not  a  member.  Teutonia 
Club  ▼.  Howard,  80  S.  B.  290.  In  the  pre»- 
ent  case  it  is  conceded  that  the  defendant,  in 
behalf  of  an  association  known  as  the  "Sem- 
inole Club;"  and  as  its  nominal  secretary,  ob- 
tained a  United  States  tax  receipt,  or  license, 
authorizing  that  club  to  sell  intoxicating  liq- 
uors at  retail,  and  hence  the  documentary  evi- 
dence upon  this  point  placed  upon  the  defend- 
ant the  burden  of  proving  that  he  did  not, 
in  any  wise,  participate  in  any  of  the  sales 
shown  to  have  been  made  in  the  club,  and  the 
jury  were  authorized  to  find  that  he  failed  to 
carry   this   burden. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ff  275-281;  Dec  DigTl 
224.  ♦] 

2.  Cbiminal  Law  (§  lieog  —  Intoxicating 
LiQUOBs  (§  236*)  —  New  TriaIs  —  Appeal  — 
Evidence. 

No  errors  of  law  are  assigned.  There  was 
sufficient  evidence  to  authorize  the  jury  to  in- 
fer that  tiie  accused,  if  not  himself  the  actual 
seller  of  the  intoxicating  liquor,  was  actively 
interested  in  its  sale ;  and  since  in  misdemean- 
ors all  who  participate  in  the  criminal  act  are 
alike  principals,  the  conviction  of  the  accused 
was  warranted  by  the  evidence,  and  the  discre- 
tion of  the  trial  judge  in  refusing  a  new  trial 
will  not  be  disturbed. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3084;  Dec.  Dig.  I  1160:* 
Intoxicating  Liquors,  Cent  Dig.  §|  300^-322; 
Dec.  Dig.  f  236.*] 

Error  from  City  Court  of  tfacon;  Robt 
Hodges,  Judge. 

A.  M.  Taylor  was  convicted  of  selling  in- 
toxicating liquor,  and  brings  error.    Aflarmed. 

O.  Q  Hancock,  of  Macon,  for  plaintiff  in 
error.  John  P.  Ross,  SoL  Gen.,  of  Macon, 
for  the  State. 

BUSSELI^  C.  J.    Judgment  affirmed. 
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NEAL  T.  DEANS.     (No.  5,175.) 
(Court  of  Appeals  of  Georgia.    Dec  9,  1913.) 

(8yllahu9  "by  fh^  Court.) 

1.  Cabbibbs  (I  4*)  —  "OoiOfON  Qabbibbb"  — 
Who  Abe. 

The  defendant  in  the  court  below  was  a 
common  carrier.  *'One  who  pursues  the  busi- 
ness constantly  or  continuously  for  any  period 
of  time,  or  any  distance  of  transportation,  is 
a  common  earner,  and  as  such  is  bound  to  use 
extraor^nary  diligence.  In  cases  of  loss  the 
presumption  of  law  is  against  him,  and  no  ex- 
cuse avails  him  unless  it  was  occasioned  by  the 
act  of  God  or  the  public  enemies  of  the  state." 
Civ.  Code  1910,  |  2712. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1,  462-478;    Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  2,  pp.  1313-1319;  voL  8,  p.  7607.] 

2.  Cabbikbs  (1 128n—BB8ciS8ioN— Rights  or 
Pabties. 

Even  if  the  contract  entered  into  between 
the  drayman  and  the  plaintifiTs  son  could  have 
had  the  effect  of  relieving  the  defendant  from 
liability,  still  there  was  sufficient  evidence  to 
have  authorized  the  jury  to  infer  that  the  de- 
fendant refused  to  comply  with  the  obligation 
of  his  contract  to  pay  for  repairs  on  the  plain- 
tiff's piano,  and  that  thereby  the  plaintiff  was 
released  from  the  contract,  and  remitted  to  her 
original  rights. 

[EM.  Note.— For  other  cases,  see  Carriers, 
r-ent.  Dlff.  15  565-567;   Dec.  Dijr.  S  12S.*1 

3.  Review  on  Appeal. 

The  trial  was  free  from  error.  The  evi- 
dence authorised  the  verdict,  and  there  was  no 
error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Floyd  County;  J. 
H.  Reece,  Judge. 

Action  by  S.  M.  Deans  against  W.  T.  NeaL 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

McHenry  &  Porter,  of  Rome,  for  plaintiff  in 
error.  C  I.  Carey  and  W.  J.  Nunnally,  both 
of  Rome,  for  defendant  in  error. 

RUSSEiLL,  C.  J.  As  appears  from  the  rec- 
ord, Mr&  S.  M.  Deans,  through  her  son,  con- 
tracted with  W.  T.  Neal  to  remove  her  piano 
from  her  residence  In  Rome,  Oa.,  to  a  car 
upon  the  tracks  of  a  railroad  for  the  purpose 
of  baving  it  conveyed  to  the  city  of  Atlanta. 
Neal  was  a  regular  drayman  and  transfer 
man,  and  as  such  in  accordance  with  his  con- 
tract, took  possession  of  the  piano,  and  had 
it  placed  upon  his  dray.  The  mules  hitched 
to  the  particular  wagon  upon  which  the  piano 
had  been  loaded  became  frightened  at  some 
object  in  the  street,  and  the  piano  was  over* 
tomed,  and  feU  off  the  wagon.  There  is  con- 
Hict  in  the  evidence  as  to  the  seriousness  of 
the  injury  to  the  piano.  The  testimony  for 
the  plaintiff-  Indicated  that  the  Instrument 
was  practically  ruined.  The  evidence  for  the 
defendant  is  to  the  effect  that  the  damage 
was  very  slight  There  is  evidence  sustain- 
ing the  contrition  that  Neal  admitted  his  lia- 
bility fdr  the  damages,  whatever  they  might 
be,  and  agreed  that  he  would  pay  whatever 
sum  mig^t  be  necessary  to  repair  the  Instru- 


ment, and  executed  an  agreement  with  the 
plaintiff,  which  read  as  follows:  "Georgia, 
Floyd  County.  This  agreement  made  this 
18th  day  of  October,  1909,  between  W.  T. 
Neal,  of  Floyd  county,  Georgia,  party  of  the 
first  part,  and  Mrs.  8.  M.  Deans,  of  Fulton 
county,  Georgia,  witnesseth:  That  whereas, 
said  party  of  the  first  part  has  this  day  in- 
jured and  damaged  party  of  the  second  part 
by  letting  a  certain  piano  f^ll  from  his  dray 
in  moving  the  same:  It  is  hereby  agreed  that 
said  party  of  the  first  part  will  pay  all  the 
cost  incident  to  repairing  said  piano,  and 
that  the  work  is  to  be  done  by  the  Wester 
Music  Company  of  Atlanta,  Georgia,  and  set- 
tlement Is  to  be  made  as  per  their  statement 
of  said  costs."  There  is  fdfther  evidence 
that,  with  the  end  in  view,  of  making  these 
repairs,  Neal  procured  the  permission  of  the 
plaintiff's  son,  acting  as  her  agent,  to  place 
the  piano  in  a  car  which  had  been  engaged 
by  the  plaintiff,  and  that  it  thus  remained  in 
his  possession  until  it  was  delivered  in  his 
behalf  to  the  Wester  Music  Company  at  At- 
lanta. After  its  delivery  to  the  music  com- 
pany, Mr.  Wester  took  up  with  Neal  the  sub- 
ject of  the  repairs  in  an  effort  to  obtain 
Neal's  authorization  that  the  necessary  repairs 
be  made  in  order  to  assure  himself  that  he 
would  receive  payment  Neal  replied  to  only 
one  of  Wester's  communications  (which  began 
in  October,  1909),  and  his  letter  was  not  writ- 
ten until  March  8,  1910,  when  he  wrote  to 
the  Wester  Music  Company  t^at  he  woul(t 
not  pay  the  storage  on  the  piano,  and  that  he 
had  revoked  his  agreement  to  pay  for  the  re- 
pairs, and  he  inclosed  therewith  a  copy  of  a 
letter  of  the  same  date,  written  to  Mrs. 
Deans,  in  which  he  revoked  his  former  agree- 
ment, and  told  Mrs.  Deans  that  she  was  at 
liberty  to  get  an  adjustment  by  legal  means. 
On  December  24,  1909,  Mrs.  Deans  brought 
suit  in  a  Justice's  court  for  $100;  but  this 
was  dismissed  by  her  in  the  following  May 
for  the  purpose  of  bringing  suit  in  the  dty 
court. 

[1]  The  plaintiff  in  error  contends  that  the 
law  as  to  common  carrier  does  not  apply  to 
this  case,  because,  by  the  agreement  between 
the  parties,  the  defendant's  liability  as  a 
common  carrier  ceased,  and  the  plalntlfTs 
only  remedy  was  upon  a  breach  of  the  con- 
tract It  is  further  insisted  that  the  settle- 
ment under  the  contract  was  to  be  made  as 
per  a  statement  of  the  cost  by  the  Wester 
Music  Company,  and  that  Mrs.  Deans  never 
furnished  any  statement,  and  that  under  the 
agreement  Neal  was  to  repay  to  her  the  cost 
of  the  repairs  as  fixed  by  the  statement  of 
the  Wester  Music  Company  furnished  to  her 
for  settlement,  and  that,  until  the  piano  had 
been  repaired,  and  such  a  statement  had  been 
presented  to  her,  there  would  be  no  breach  of 
the  agreement  In  our  view  of  the  matter  the 
defendant  was  a  common  carrier.  "One  who 
pursues  the  business  constantly  or  continu- 
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ously  for  any  period  of  time,  or  any  distance .  the  failure  of  the  petition  to  disclose  the  legal 


of  transportation,  is  a  common  carrier,  and 
as  such  is  bound  to  use  extraordinary  dili- 
gence. In  cases  of  loss  the  presumption  of 
law  is  against  bim,  and  no  excuse  avails  Mm 
unless  it  was  occasioned  by  the  act  of  God 
or  the  public  enemies  of  the  state."  Civil 
Code,  §  2712.  As  such  be  could  not  limit  his 
liability  for  his  own  negligence,  and  therefore 
the  agreement  which  was  entered  into  be- 
tween the  defendant  and  the  plaintiff's  son, 
acting  as  her  agent,  could  not  amount  to  any- 
thing more  than  an  agreement  admitting  lia- 
bility and  fixing  the  amount  of  the  damages. 

[2]  We  think  the  court  properly  construed 
the  contract,  adversely  to  the  contentions  of 
the  plaintiff  in  error,  as  to  the  materiality  of 
a  statement  being  furnished  to  Mrs.  Deans. 
The  subject  of  the  negotiations  between  the 
defendant  and  Mrs.  Deans'  son  was  the  re- 
pair of  the  damage  to  the  piano.  The  agree- 
ment means  nothing  if  it  does  not  mean  that 
Neal  assumes  liability  for  whatever  amount 
may  be  necessary  to  repair  the  damaged  in- 
strument In  this  view  of  the  case  it  would 
be  wholly  immaterial  whether  a  statement 
was  ever  rendered  to  Mrs.  Deans,  or  not 
Perhaps  the  defendant  was  entitled  to  have  a 
statement  made  to  him  as  to  the  probable 
cost  of  the  repairs,  so  that  he  might,  if  he 
thought  the  charge  of  the  Wester  Music  Com- 
pany too  much,  have  the  right  to  have  the 
repairs  made  by  another.  But  If  the  con- 
tract is  subject  to  this  construction,  the  de- 
fendant was  not  hurt,  because  (probably  upon 
information  from  Mrs.  Deans  as  to  the  terms 
of  the  contract)  the  Wester  Music  Company 
promptly  wrote  to  Neal,  and  gave  him  a 
general  statement  of  the  probable  cost  of  the 
repairs  to  the  piano.  To  this  communication 
Neal  made  no  reply  until  his  letter  notifying 
the  Wester  Music  Company  that  he  revoked 
his  prior  agreement  The  jury  properly  found 
that  Neal  had  no  right  to  blow  both  hot  and 
cold — at  one  time  to  make  a  contract  later 
to  revoke  it,  and  then,  when  sued,  to  attempt 
to  revive  it  for  the  purposes  of  his  defense. 

[3]  There  is  no  merit  in  any  of  the  excep- 
tions to  the  charge  of  the  court  and  the 
court  did  not  err  in  refusing  a  new  triaL 

Judgment  affirmed. 


(14  Ga.  App.  106) 

HILL  V.   ABMOUB  FERTILIZBB   WORKS. 

(No.  5,202.) 

(Court  of  Appeals  of  Georgia.    Dec  9,  1913.) 

(Syllabus  hy  the  Court) 

1.  Parties  (§  1*)— Pleading  (§  69*)— Desig- 
nation—Sufficiency  ON  Dexiukrf.r.  . 
As  against  an  appropriate  demurrer,  a 
suit  brought  in  a  name  which  imports  neither 
a  natural  person,  a  corporation,  nor  a  part- 
nership is  a  mere  nullity.  In  this  state  only 
a  suit  can  be  maintained  by  or  in  behalf  of  a 
natural  or  an  artificial  person,  or  a  quasi  ar- 
tificial person— such  as  a  partnership — though 
a  judgment  obtained  without  any  objection  to 


entity  of  the  plaintiff  wonld  be  good  if  the 
name  imported  a  corporation  or  a  partnersliip. 
The  name  "Armour  Fertilizer  Works"  cannot 
be  fairly  said  to  import  a  corporation  or^  a 
partnership,  without  further  description  of  its 
legal  enti^,.  and  the  defendant  having  challeng- 
ed by  demurrer  the  yalidity  of  the  suit  against 
him,  the  demurrer  should  haye  been  sustained, 
and  the  action  should  have  been  dismissed. 

lifld.  Note.— For  other  cases,  see  Parties,  Cent. 
Difr.  §  1 ;  Dec  Dig.  §  1  ;♦  Pleading.  Dec.  Dig.  | 
69.*] 

2.  Pleading  (§  221*)—Pbockkdirg8— Valid- 
ity. 

The  error  in  the  ruling  upon  the  demur- 
rer being  controlling  in  its  nature,  the  further 
proceedings  in  the  trial  were  nugatory,  and 
the  remaining  assignments  of  error  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  567;  Dec.  Dig.  §  221.*] 

Error  from  City  Court  of  Asbbum;  R.  L. 
Tipton,  Judge. 

Action  by  the  Armour  Fertilizer  Works 
against  H.  Hill.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

A.  S.  Bussey  and  J.  A.  Comer,  both  of  Ash- 
bum,  for  plaintiff  in  error.  W.  T.  Williams, 
of  Sycamore,  for  defendant  In  error. 

RUSSELL,  C.  J.  The  plaintiff  in  error 
was  sued  upon  a  note  and  an  alleged  contract 
of  guaranty.  The  contract  of  guaranty,  how- 
ever, was  not  set  out  in  the  petition,  or  at- 
tached thereto.  He  demurred  to  the  petition, 
upon  numerous  grounds,  and  his  demurrer 
was  overruled.  BQxceptions  to  the  ruling  up- 
on the  demurrer  were  preserved  pendente 
lite.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $778w40.  The  defendant 
moved  for  a  new  trial,  which  was  'refused, 
and  error  is  assigned  here,  both  upon  the 
Judgment  overruling  the  demurrer,  and  upon 
that  refusing  a  new  trial.  In  the  view  we 
take  of  the  case  it  is  not  necessary  to  deal 
with  any  of  the  assignments  of  error  contain- 
ed in  the  motion  for  a  new  trial,  nor  to  con- 
sider more  than  one  of  the  grounds  of  the 
demurrer. 

[1]  The  defendant  demurred  to  the  plain- 
tiffs petition  upon  the  ground  that  the  words 
"Armour  Fertilizer  Works**  did  not  import  a 
corporation  or  a  partnership,  and  that  the 
suit  was  therefore  a  nullity.  Counsel  for  de- 
fendant in  error  cites  rulings  of  the  Supreme 
Court  in  Wilson  v.  Sprague  Mowing  Machine 
Co.,  55  Ga.  673;  St  Cecilia's  Academy  v. 
Hardin,  78  Ga.  39,  40,  3  S.  E.  305;  Mattox  v. 
State,  115  Ga.  217  (7),  41  S.  B.  709,  In  our 
opinion  the  decision  in  the  present  case  ia 
absolutely  controlled  by  the  ruling  of  the  Su- 
preme Court  in  Western  &  Atlantic  R.  Co.  v. 
Dalton  Marble  Works,  122  Ga.  774,  50  S.  E. 
978,  in  which  Chief  Justice  Simmons  refer- 
red to  the  cases  cited  by  counsel  for  defend- 
ant in  error  and  drew  the  distinction  (which 
would  in  any  event  be  quite  apparent)  that 
in  the  cases  cited  the  objection  was  not  rais- 
ed until  after  the  judgment  had  been  ob- 
tained.   In  the  present  case  a  timely  and  ap- 
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proprlate  demurrer  presented  the  point  to 
the  court.  Furthermore,  in  the  Dalton  Mar- 
ble Works  Case,  supra,  the  court  held  in 
terms  that  the  form  of  description  employed 
in  that  case  '^cannot  be  fairly  said  to  import 
a  corporation  or  partnership,  without  further 
description  of  its  legal  entity,"  and  the.  de- 
scriptive  title  '^Dalton  Marble  Works"  is  as 
nearly  identical  with  the  words  employed  to 
describe  the  -  plaintiff  in  this  case  as  is  pos- 
sible where  exactly  the  same  words  are  not 
used. 

It  is  well  settled,  by  the  decisions  of  the 
Supreme  Court,  that  no  suit  can  be  lawfully 
prosecuted  in  this  state  save  in  the  name  of 
a  plaintiff  haying  a  legal  entity,  either  as  a 
natural  or  as  an  artificial  person,  or  a  quasi 
artificial  person — such  as  a  partnership.  To 
the  same  effect  is  the  ruling  of  this  court  in 
Knox  y.  Greenfield  Estate,  7  Oa.  App.  305, 
66  S.  B.  805,  in  which  the  action  of  the  low- 
er court  in  nonsuiting  the  plaintiff  was  af- 
firmed upon  the  ground  that  there  was  no 
real  defendant  in  the  action.  In  Roberts  v. 
Tift,  136  Ga.  904,  72  S.  E.  235,  Chief  Justice 
Fish,  delivering  the  opinion  of  the  court, 
says:  "This  court  has  frequently  decided 
that  a  suit  can  be  maintained  only  by  or  in 
behalf  of  a  natural  or  artificial  person,  and 
that,  where  an  action  is  instituted  by  one  not 
having  capacity  to  sue,  the  proceeding  is  a 
mere  nullity,  and  contains  nothing  to  amend 
by."  In  Wilson  v.  Sprague  Mowing  Machine 
Co.,  65  Ga.  673,  it  was  held  that  "a  corpor- 
ration,  in  an  action  on  contract,  need  not  set 
oat  in  the  declaration  how  or  by  what  au- 
thority it  was  incorporated,  nor  aver  itself 
to  be  a  corporation,"  and  that  "if  it  were 
proper  to  do  so,  and  the  omission  were  de- 
fective, the  defect  would  be  amendable.*' 
And  we  understand  from  this  that  where 
the  name  of  the  ostensible  plaintiff  imports 
a  corporation.  It  is  not  necessary  to  allege 
how,  when,  or  where  it  was  incorporated, 
and  that  if  it  should  become  necessary  to 
state  the  facts  in  these  particulars,  the  dec- 
laration may  be  amended.  This  case  is  cited 
and  relied  upon  by  counsel  for  the  defendant 
in  error;  but,  in  view  of  the  distinct  ruling 
of  the  Supreme  Court  in  the  Dalton  Marble 
Works  Case,  supra,  and  the  similarity  of 
this  case  to  that,  the  ruling  in  the  Sprague 
Mowing  Machine  Co.  Case  is  not  applicable, 
because  the  descriptive  words  "Armour  Fer- 
tilizer Works"  do  not  import  a  corporation. 
To  so  import  a  corporation  as  that  the 
courts  will  take  Judicial  knowledge  thereof, 
the  name  assumed  by  a  party  to  a  suit  must 
be  such  as  to  imply  a  religious,  charitable,  or 
educational  institution,  or  financial,  commer- 
dai,  or  manufacturing  organization,  or  other 
organization  which  is  the  usual  subject  of 
incorporation.  In  St  Cecilia's  Academy  v. 
Hardin,  78  Ga.  40,  3  S.  B.  305,  It  is  alsQ 
held  that  where  a  final  Judgment  has  been 
rendered  in  a  case  in  which  the  plaintiff's 


name  imports  a  corporation,  but  there  is 
no  allegation  that  the  plaintiff  is  a  corpora- 
tion, the  Judgment  is  not  void,  nor  voidable. 
It  will  be  noted,  however,  that  in  that  case  the 
Judgment  of  the  Supreme  Court  wasi  control- 
led by  two  facts:  That  the  nu-me  of  the 
plaintiff  imported  a  corporation,  and  that  the 
objection  to  the  failure  to  allege  that  it  was 
a  corporation  came  after  the  Judgment,  and 
was  therefore  too  late.  And  the  subsequent 
rulings  of  the  Supreme  Court  in  Anderson 
V.  Brumby,  115  Ga..649,  42  S.  EL  77;  Mutual 
life  Co.  V.  Inman  Park  Church,  111  Ga.  677, 
36  S.  E.  880;  Wynn  v.  Richard  Allen  Lodge, 
115  Ga.  796,  42  S.  B.  29;  Clark  v.  Wyche,  126 
Ga.  24,  26,  54  S.  B.  909 ;  and  Roberts  v.  Tift, 
136  Ga.  901,  72  S.  B.  234— as  well  as  the  fact 
that  in  Western  &  Atlantic  R.  Co.  v.  Dalton 
Marble  Works,  122  Ga.  774,  50  S.  E.  978,  it 
was  held  that  a  practically  identical  denom- 
inative term  did  not  import  either  a  corpora- 
tion or  a  partnership,  compel  us  to  hold  that 
the  court  erred  in  not  sustaining  the  de- 
murrer and  dismissing  the  petition. 

[2]  2.  Since  the  ruling  upon  the  demurrer, 
in  accordance  with  the  holdings  announced 
above,  would  have  worked  a  final  disposition 
of  the  present  suit,  the  further  proceedings 
in  the  trial  were  nugatory,  and  the  remain- 
ing assignments  of  error  need  not  be  con- 
sidered. 

Judgment  reversed. 


ai  Oa.  App.  110) 
WARD  V.  STATE.     (No.  5,275.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1918.) 

(8yUahu9  hy  the  Oouri,) 

1.   DiSOBDEBLY   HOX78B   (|   17*)— PbOSTITUTION 

— Pboof  Essential. 

To  authorize  conviction  in  a  prosecution 
for  the  offense  of  keeping  a  lewd  house,  it  is  not 
enough  to  prove  the  general  reputation  of  the 
house,  or  of  its  inmates,  or  both,  for  the  gist 
of  the  offense  is  that  the  house  was  kept  for 
the  practice  of  fornication  or  adultery,  and  the 
jury  must  be  satisfied  that  the  acts  or  lewduess 
were  practiced  in  it,  and  that  it  was  maintaiued 
for  the  purpose  of  prostitution.  The  reputation 
of  the  inmates  of  the  house  for  lewdness  may 
be  a  circumstance  to  be  considered  by  the  jury 
as  tending  fo  show  the  continuing  character  of 
the  offense,  and  in  corroboration  of  other  evi- 
dence of  the  essential  fact  that  fornication  or 
adultery  was  actually  committed  at  the  house. 
But  proof  of  reputation  for  lewdness  on  the 
part  of  inmates  of  a  house,  without  more,  no 
more  establishes  the  fact  that  the  house  in 
question  is  a  lewd  house,  within  the  terms  of 
the  statute,  than  proof  that  the-  inmates  of 
another  house  had  a  good  reputation  for  virtue 
would  disprove  positive  evidence  that  the  house 
was  used  for  purposes  of  prostitution. 

[Ed.   Note.— For  other  cases,   see  Disorderly 
House,  Cent  Dig.  §§  26^29 ;    Dec  Dig.  |  17.*] 

2.  Cbihinal  Law  (f  876*)  —  Disobdeblt 
House  (§  16*)— Pbostitution— Evidence  of 
Reputation. 

Upon  the  trial  of  one  charged  with  keeping 
and  maintaining  a  lewd  house,  it  is  competent 
to  show  the  reputation  for  lewdness  of  the 
inmates  of  the  house  other  than  the  accused; 
but,  when  he  has  not  put  his  character  in  issue. 
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it  ii  error  to  admit,  over  his  objection,  evidence 
that  his  general  reputation  for  lewdness  is  bad. 
It  is  only  when  tne  character  of  the  accused 
is  an  essential  part  of  the  crime  that  his  char- 
acter can  be  put  in  issue  except  upon  his  own 
motion.  And  in  a  prosecution  for  keeping^  a 
lewd  house,  while  the  reputation  of  the  in- 
mates may  illustrate  or  corroborate  pertinent 
testimony  to  the  effect  that  the  house  is  main- 
tained for  purposes  of  prostitution,  the  char- 
acter of  the  accused  is,  as  in  a  trial  for  other 
crimes,  presumably  good,  and  not  to  be  ques- 
tioned in  the  first  instance  by  the  prosecution. 
[Ed.    Note.— For    other   cases,    see    Criminal 


Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Marlnda  Ward  was  convicted  of  keeping 
a  levrd  house,  and  brings  error.    Reversed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintifr 
in  error.  W.  H.  Ennls,  SoL  Gen.,  of  Rome, 
for  the  State. 

RUSSEULrIi,  0.  J.  [1]  The  defendant  was 
indicted  and  convicted  of  the  offense  of  keep- 
ing a  lewd  house.  It  appears  from  the  rec- 
ord that  the  defendant  lives  with  her  daugh- 
ter in  the  outskirts  of  the  dty  of  Rome,  and 
that  the  house  she  occupies  has  the  general 
reputation  of  being  a  lewd  house.  According 
to  the  testimony  of  the  witnesses  her  daugh- 
ter, though  quite  young,  has  the  general  rep- 
utation of  being  a  lewd  woman.  The  defend- 
ant's son  and  one  John  Fowler  also  live  at 
the  house,  which  the  defendant  states  she 
purchased  with  her  own  labor.  There  is  no 
direct  evidence  that  any  act  of  adultery  was 
committed  In  the  house,  nor  any  circumstance 
indicating  that  such  is  the  case,  unless  we 
assume  that  Fowler  is  capable  of  and,  having 
had  the  opportunity  by  reason  of  his  propin- 
quity, has  been  guilty  of,  the  sexual  act 
with  either  the  mother  or  the  daughter. 
There  Is  evidence  of  noise  and  disorder  which 
might  authorize  the  conviction  of  the  defend- 
ant of  the  offense  of  keeping  a  disorderly 
house;  but  the  defendant  was  not  accused 
of  keeping  a  disorderly  house,  and  she  has 
been  accused  and  convicted  of  keeping  a  lewd 
house.  We  think  the  learned  trial  Ju^e 
erred  in  ruling  upon  the  testimony  to  which 
objection  was  made,  and  that  the  pertinent 
evidence  submitted  by  the  state  is  Insuf- 
ficient to  have  authorized  the  conviction  5f 
the  defendant 

[2]  Testimony  as  to  the  general  reputation 
of  the  house  for  lewdness  was  properly  ad- 
mitted, and  there  was  no  objection  to  the 
testimony  in  regard  to  the  general  reputation 
of  the  defendant's  daughter,  who  lived  with 
her  at  the  house,  and  who  was  proved  to 
have  a  bad  reputation;  but  timely  objection 
was  made  to  the  testimony  of  each  of  the 
witnesses  who  testified  that  the  defendant 
herself  had  the  reputation  of  being  a  lewd 
woman.  In  our  opinion  the  court  erred  in 
not  sustaining  the  objection  to  this  testimony 


affecting  the  character  and  reputation  of  the 
accused.  We  recognize  that  there  Is  a  class 
of  cases  in  which  the  character  of  the  accused 
may  be  proved  by  the  prosecution;  but,  as  we 
understand  the  rule,  its  operation  is  confined 
to  those  offenses  dependent  upon  the  ex- 
istence of  a  fraudulent  Intent,  which,  in 
many  cases,  it  Is  impossible  to  discover  from 
any  external  act  capable  of  proof.  The  doc- 
trine has  been  recognized  in  cases  of  cheating 
and  swindling.  Cf.  Garner  v.  State,  100  Ga. 
257,  28  S;  E.  24.  It  frequently  happens  that. 
In  a  case  where  an  act  is  alleged  to  have 
been  done  with  an  Intent  to  defraud  (which 
is  merely  the  operation  of  a  mental  state), 
proof  of  other  acts  on  the  part  of  the  accused 
which  tend  to  show  the  existence  and  opera- 
tion of  this  Intent  are  admissible.  Ajb  a 
general  rule,  however,  the  character  or  repu- 
tation of  one  accused  of  crime  cannot  be  put 
in  Issue  by  the  prosecution.  The  defendant 
himself  may  tender  proof  of  his  good  charac- 
ter, and  the  prosecution  Is  then  permitted 
to  disprove  such  testimony,  and  to  prove 
that  the  accused  is  a  person  of  bad  charac- 
ter. As  a  general  rule  the  presumption  that 
one  is  of  good  character  is  Included  within 
the  general  presumption  of  innocence,  or, 
if  not  included  within  it,  it  at  least  accom- 
panies the  presumption  of  innocence.  Fur- 
thermore, the  only  pertlnedt  question  upon 
the  issue  raised  by  an  accusation  of  crime 
and  the  defendant's  plea  of  not  guilty  la 
whether  the  defendant  is  guilty  of  the  crime 
charged,  and,  if  the  evidence  establishes 
his  guilt,  the  character  of  the  accused  is 
entirely  ImmateriaL  In  Braddy  v.  City  of 
MlUedgevlUe,  74  Ga.  516,  58  Am.  Rep.  443, 
the  Supreme  Court  was  dealing  with  a  case 
in  which  the  municipality  of  Mliledgeville 
forbade  females  of  a  designated  class  from 
walking  or  loitering  upon  the  streets  during 
certain  hours.  To  establish  the  offense,  it 
was  absolutely  essential  to  prove  that  one 
charged  with  a  violation  of  this  ordinance 
belonged  to  the  class  upon  which  alone  the 
ordinance  operated,  and  proof  of  the  charac- 
ter of  the  individual  was,  of  course,  pertinent 
and  relevant  In  the  case,  however,  of  an 
accusation  of  keeping  a  lewd  house,  we  see 
no  reason  why  the  general  rule  which  for- 
bids the  prosecution  to  put  In  issue  the  gen- 
eral reputation  of  the  accused  should  not  he 
followed.  The  character  of  the  house,  the 
character  of  the  Inmates,  and  various  other 
circumstances  may  Illustrate  what  might 
otherwise  be  doubtful  in  the  proof  that  the 
house  was  used  for  the  practice  of  fornica- 
tion or  adultery,  and  actually  maintained 
for  purposes  of  prostitution ;  but  they  could 
not  do  more  than  this.  The  fact  that  the 
accused  had  a  spotless  reputation  for  physi- 
cal virtue  would  not  show  that  she  did  not 
actually  entertain  such  cupidity  or  lewdness 
of  mind  as  impelled  her  to  rent  her  rooms 
for  immoral  purposes.    A  eunuch  might  not 
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have  a  repDtation  for  lewdness,  and  yet  be 
might,  througb  others,  maintain  a  house  of 
prostitution. 

Proof  as  to  the  reputation  of  the  house 
and  of  its  inmates  is  admissible  as  circum- 
stantial evidence,  just  as  other  physical  ob- 
jects and  surroundings  would  be  admissible ; 
but  we  see  no  reason  why  the  reputation 
of  tbe  accused  should  any  more  be  subject 
to  attack  where  the  charge  is  of  keeping  a 
lewd  house  than  if  the  offense  charged  were 
a  Urceny,  a  robbery,  or  a  burglary.  And 
certainly.  In  the  trial  of  a  person  for  any  one 
of  these  three  offenses,  it  would  not  be  held 
that  the  offense  might  be  proved  by  the  in- 
troduction of  evidence  that  the  accused  had 
a  general  reputation  of  being  a  thief,  a  rob- 
ber, or  a  burglar. 

We  do  not  think  the  evidence  in  the  pres- 
ent case  was  sufficient  to  have  authorized 
the  conviction  of  the  defendant  There  is 
no  circumstance  which,  to  the  exclusion  of 
every  other  reasonable  supposition,  could 
satisfy  the  jury  that  the  house  was  used  for 
the  practice  of  fornication  or  adultery.  Even 
if  it  be  proved  that  a  single  act  of  immorali- 
ty, as  above  referred  to,  had  been  committed, 
this  alone  would  not  have  been  sufficient  to 
show  that  the  house  was  kept  or  maintained 
for  that  purpose,  though,  had  there  been 
SDcb  proof,  we  think  the  circumstances  and 
the  reputation  of  the  defendant's  daughter 
and  of  the  house  might  have  supplied  suffi- 
cient corroboration  to  sustain  the  charge  by 
authorizing  the  inference  that  what  was  once 
done  was,  in  all  human  probability,  repeated. 
The  incriminatory  proof  in  this  case  is  con- 
fined to  the  matter  of  reputation,  and,  as 
was  held  in  Ck>leman  v.  State,  5  Qa.  App*. 
366,  63  S.  B.  244,  and  Smith  v.  State,  13  Ga. 
Ai^  — ,  79  S.  B.  51,  this  alone  is  insufficient 
to  authorize  conviction. 

There  was  evidence  that  men  were  seen  to 
go  to  this  house  by  day  and  by  night,  and 
that  there  was  some  bolsterousness  and  other 
noise  likely  to  disturb  the  neighborhood. 
This  might  have  authorized  a  conviction  of 
the  statutory  offense  of  keeping  a  disorderly 
and  ill-governed  house  (Penal  Code,  i  383), 
because  the  defendant  admitted  that  it  was 
her  house  and  in  her  charge;  but  the  mere 
fact  that  men  went  to  the  house,  and  came 
away  under  the  influence  of  liquor,  and  dur- 
ing their  stay  were  noisy  and  boisterous, 
would  as  reasonably  suggest  the  inference 
that  they  visited  the  house  to  obtain  intoxi- 
cating liquor,  in  violation  of  law,  as  that 
their  visit  was  with  the  intent  to  be  guilty 
of  immoral  practice,  which  ordinarily  is  not 
accompanied  by  much  noise. 

Evidence  of  the  general  character  of  the 
Inmatefl  of  the  house  is  merely  corroboratory 
evidence,  and  is  of  itself  insufficient  to  au- 
thorize conviction.  The  point  can  well  be 
illustrated  by  the  case  of  numerous  institu- 
tions which  a  progressive  and  most  com- 
mendable philanthropy  is  attempting  to  main- 


tain. If  the  rule  wfere  as  contended  by  the 
state  in  the  present  case,  those  at  the  head 
of  each  of  these  institutions  could  very 
promptly  be  convicted  of  keeping  a  lewd 
house,  if  all  that  was  necessary  to  accom- 
plish that  result  was  to  prove  the  general 
reputation  of  the  inmates.  A  case  can  be 
conceived  of  where  all  of  the  inmates  ex- 
cept t]ie  matron  might  be  girls  or  women 
whose  reputation  for  chastity  was  bad,  and 
in  the  work  of  reformation  it  might  be  eco- 
nomical, convenient,  or  otherwise  desirable  to 
use  a  house  which  had  not  borne  a  good  repu- 
tation. If  only  proof  of  the  reputation  of 
the  inmates  of  the  house  were  required,  noth- 
ing further  would  be  necessary  to  convict 
those  in  charge  of  the  house  than  proof  of 
these  facts. 

It  may  be  that  the  relations  of  John  Fow- 
ler with  one  of  the  females  involved  in  this 
case  is  not  beyond  question;  but  certainly 
there  is  no  evidence  in  the  case  to  sustain 
that  suggestion.  So  far  as  appears  from  the 
record,  John  Fowler  may  be  a  close  relative, 
a  boy  below  the  years  of  puberty,  or  an  old 
man  senile,  and  ineffective,  and  impotent 
If  the  evidence  showed  that  Jolm  Fowler  was 
a  normal  male  of  mature  years,  the  pre- 
sumption referred  to  in  Gardner  v.  State,  81 
Ga.  144  (4),  7  S.  E.  144,  would  apply. 

Judgment  reversed. 


(14  Oa.  App.  66) 

BATTLE  et  al.  v.  PENNINGTON  et  al. 

(No.  5,U2.) 

(Court  of  Appeals  of  Georgia.     Nov.  25,  1913. 
On  Motion  for  Rehearing,  Dec.  9,  1913.) 

(SyUahiu  hy  the  Court,) 

PaBTNEBSHIP    (§   153*)— TOBT— LlABIUTT. 

A  partnership  will  not  be  held  liable  for 
a  tort  committed  by  one  of  the  partners,  in 
which  the  other  partners  did  not  }oin. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §|  274-277 ;   Dec.  Dig.  §  163.*] 

Error  from  City  CJourt  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  G.  R.  &  H.  J.  Battle  against  B. 
A.  Pennington  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Affirm- 
ed. 

Peacock  &  Gardner,  of  Camilla,  and  R.  J. 
Bacon,  Jr.,  R.  H.  Ferrell,  and  Pope  &  Ben- 
net,  all  of  Albany,  for  plaintiffs  in  error.  I. 
J.  Hofmayer,  of  Albany,  and  Little,  Powell, 
Hooper  &  Goldstein,  of  Atlanta,  for  defend- 
ants in  error. 

ROAN,  J.  G.  R.  &  J.  J.  Battle,  a  firm 
composed  of  G.  R.  Battle  and  J.  J.  Battle, 
brought  suit  against  E.  A.  Pennington,  J.  A. 
Johnson,  and  H.  W.  Johnson,  alleging  that 
the  defendants,  through  said  Pennington, 
were  in  charge  of  and  operating  a  certain  en- 
gine and  boiler  and  well-digging  machine  on 
the  premises  of  J.  J.  Battle,  and  that  by  rea- 
son of  the  negligent  operation  of  the  engine 
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and  boiler  live  sparks  were  emitted  there- 
from, which  fell  upon  and  ignited  a  bam  of 
the  plaintiffs,  thereby  endamaging  them  in 
the  manner  alleged.  In  the  first  count  of  the 
plaintiffs'  petition  it  is  alleged  that  the  three 
defendants  were  joint  tort-feasors,  because 
all  participated  in  the  acts  of  negligence  set 
out  in  the  declaration,  which  resulted  in  the 
alleged  damage.  In  the  second  count  it  is 
alleged  that  the  three  defendants  were  joint 
tort-feasors  because  the  two  Johnsons  were 
the  owners  of  the  machinery,  and  had  been 
employed  by  J.  J.  Battle  to  dig  the  well  that 
they  were  then  digging,  and  that  they  had 
placed  the  machine  in  the  custody  of  Pen- 
nington for  the  purpose  of  boring  the  well, 
and  that  this  machine  was  actually  operated 
by  Pennington.  It  is  manifest  that  they  in- 
tended by  this  count  to  charge  that  the  rela- 
tion between  the  two  Johnsons  and  Penning- 
ton was  that  of  master  and  servant  In  the 
third  count  the  relationship  between  the  de- 
fendants is  alleged  as  follows:  That  the 
Johnsons  were  the  owners  of  the  machinery, 
and  that  they  had  delivered  it  into  the  cus- 
tody of  Pennington  for  him  to  operate  on  a 
contract,  for  which  Pennington  was  to  have 
as  his  compensation  a  certain  per  cent  of 
the  net  profits  only,  he  not  to  share  in  the 
losses.  This,  in  effect  alleges  the  same  rela- 
tionship between  the  Johnsons  and  Penning- 
ton as  that  alleged  in  the  second  count,  that 
of  master  and  servant  In  the  fourth  count, 
it  is  alleged  that  the  defendants  were  part- 
ners, and  that  the  machinery  by  which  the 
sparks  were  emitted,  and  from  which  it  was 
claimed  the  fire  started,  was  being  operated 
by  Pennington.  The  undisputed  evidence  on 
the  trial  of  the  case  shows  that  the  two  John- 
sons and  Pennington  were  partners  in  this 
business.  The  court  upon  motion  struck  the 
fourth  count,  on  the  idea,  no  doubt,  that  a 
partnership  was  not  bound  for  the  torts  of 
one  of  its  members,  and  then  directed  a  ver- 
dict in  favor  of  the  two  Johnsons,  after  the 
evidence  had  shown  that  they  did  not  par- 
ticipate in  the  alleged  tort  resulting  in  the 
damages  sued  for,  whereupon  the  plaintiffs 
dismissed  the  action  as  to  remaining  defend- 
ant, Pennington. 

The  controlling  question  in  this  case  is. 
Did  the  court  err  in  striking  the  fourth 
count  and  directing  a  verdict  in  favor  of  the 
two  Johnsons,  and  retaining  It  as  against 
Pennington?  It  seems  to  us  that  this  ques- 
tion is  governed  by  a  plain  and  unambiguous 
section  of  the  Code.  Section  3187  of  the  Civ- 
il Code  of  1910,  Is  in  this  language:  "Part- 
ners are  not  responsible  for  torts  committed 
by  a  copartner.  For  the  negligence  or  torts 
of  their  agents  or  servant  they  are  responsi- 
ble under  the  like  rules  with  individuals." 
This  section  was  interpreted  in  the  case  of 
Corbett  v.  Connor,  11  Ga.  App.  385,  75  S.  B. 
492,  wherein  the  court  says:  "The  second 
paragraph  of  the  section  has  no  direct  appli- 
cation to  the  question  now  under  considera- 
tion, as  this  part  of  the  section  manifestly 


refers  to  'agents  or  servants*  who  are  not 
members  of  the  partnership,  and  not  to  the 
partners  themselves.     Ozborn  v.  Woolworth, 
106  Ga.  460,  32  S.  B.  581.    The  first  part  of 
the  section,   which  applies  to  torts  of  the 
partners  themselves,  explicitly  declares  that 
'partners  are  not  responsible  for  torts  com- 
mitted by  a  copartner.'    The  words  used  are 
exclusive;  they  neither  express  nor  imply  an 
exception.    The  language  is  a  statutory  dec- 
laration  that   any  tort   committed   by    one 
partner  is  beyond  the  scope  of  the  partner- 
ship business  and  does  not  bind  the  partner- 
ship.    In  some  other  jurisdictions  partner- 
ships are  held  liable  for  the  acts  of  a  part- 
ner in  the  commission  of  a  tort,  but  the  sta^ 
ute  of  this  state  does  not  even  make  the  ex- 
ception that  the  partnership  would  be  liable 
if  the  tort  of  the  partner  was  committed 
within  the  scope  of  tiie  partnership  business. 
'Some  courts  have  held  that  the  partnership 
is  hot  liable  for  the  wUlful  torts  of  one  of 
the  partners,  and  others  that  the  partnership 
is  liable  when  such  a  tort  is  within  the  scope 
of  the  partnership  business.    After  a  careful 
investigation  of  Uie  text-books  and  decisions, 
we  find  that  the  great  trend  of  modem  au- 
thority is  to  make  the  partnership  liable  for 
all  torts  of  its  members  which  are  within  the 
scope  of  the  partnership  business.    But  what- 
ever may  be  the  law  in  other  jurisdictions, 
the  question  has  been  settled  in  this  state  by 
the  Civil  Code.*    ♦    ♦    •    There  are  several 
decisions  to  the  effect  that  the  partnership 
would  be  liable  'when  all  the  members  joined 
in  the  commission  of  .the  tort'    ♦    •     •    In 
Ozborn   v.   Woolworth,   supra,    referring   to 
the  section  of  the  Code  now  considered,  It  Is 
said:  'Since  the  Code  expressly  declares  that 
a  partnership  is  not  liable  for  the  torts  of  its 
members,  the  mere  fact  that  all  the  partners 
approved  of  a  tort  committed  by  one  of  their 
number  cannot  make  the  partnership  liable 
for  that  tort  upon  the  idea  of  ratification/  " 
Counsel  for   the  plaintiffs  Insists  in   his 
argument  that  the  word  "tort"  as  used   in 
this  section  does  not  Include  negligence,  that 
the  word  ''negligence"  is  used  in  contrast  to 
the  word  "tort,"  and  that  the  latter  word 
refers  to  Invasions  of  another's  rights,  such 
as  trespass.  Including  batteries  and  the  for- 
cible possession  of  chattels,  Injuries  to  repu- 
tation, etc.,  but  this  court  in  Corbett  v.  Con- 
nor, supra,  held  contrary  to  this  insistence, 
for  It  will  be  seen  that  in  that  case 'Mrs. 
Connor  attempted  to  hold  the  partnership 
liable  for  an  alleged  negligent  act  of   I>r. 
Taylor,  one  of  the  partners,  committed    by 
him  while  running  one  of  the  locomotives 
operated  by  the  partnership  in  the  reg^ular 
course  of  th6  partnership  business,  that    is 
to  say,  he.  Dr.  Taylor,  was  in  charge  of  one 
of  the  company's  engines,  he  having  charge 
of  the  engine  to  relieve  the  plaintiff's  hus- 
band, who  had  been  scalded  and  the  honi> 
icide  of  her  husband  occurred  by  reason  of 
the  negligent  manner  in  which  Dr.  Taylor 
operated  the  engine.    So  it  seems  that   the 
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identical  point  which  counsel  for  defendant 
In  error  stresses  before  this  court  was  de- 
cided adversely  to  him  in  the  case  dted, 
which  also  controls  the  other  points  raised 
by  the  plaintiff. 

We  therefore  find  no  error  in  the  striking 
of  the  fourth  count  of  the  amended  declara- 
tion, which  set  up  a  partnership.  Even  if  it 
had  been  sustained  by  evidence,  it  would  not 
have  authorized  a  recovery  against  the  part- 
nership ;  and,  as  the  undisputed  evidence  on 
the  controlling  question  showed  it  to  be  a 
partnership  between  the  Johnsons  and  Pen- 
nington, the  direction  of  the  verdict  in  favor 
of  the  two  Johnsons  was  not  error. 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

The  plaintlfrs  in  error  contend  that  the 
court  overlooked  and  failed  to  decide  one  of 
their  main  contentions,  to  the  effect  that  even 
though  the  defendants  were  partners,  yet, 
under  the  allegations  in  the  fourth  count  of 
the  petition,  the  two  Johnsons  were  liable 
as  individuals  for  furnishing  the  defective 
machinery  on  account  of  the  use  of  which 
the  plaintiffs'  property  was  damaged.  In  the 
opinion  already  filed  it  was  held,  following 
the  ruling  of  this  court  in  the  case  cited, 
that  the  two  Johnsons  could  not  be  held  lia- 
ble for  the  tort  of  their  copartner,  Penning- 
ton, in  which  they  did  not  participate.  The 
whole  theory  of  the  fourth  count  of  the  peti- 
tion is  that  the  damage  to  the  plaintiffs' 
property  was  occasioned  by  two  things:  (1) 
The  defective  condition  of  the  machinery; 
and,  (2)  the  negligent  operation  of  the  ma- 
chinery by  Pennington.  It  is  not  claimed 
that  either  of  the  Johnsons  had  anything 
to  do  with  the  management  or  placing  of 
the  machinery.  It  is  sought  to  hold  them 
liable  solely  on  the  ground  that  they  know- 
ingly furnished  defective  machinery  to  Pen- 
nington, their  copartner.  Since  the  plaintiffs 
would  not  have  been  damaged  had  It  not 
have  been  for  the  negligence  of  Pennington, 
and  since  the  Johnsons  cannot  be  held  liable 
for  his  negligence,  it  must  be  apparent  that 
no  cause  of  action  is  set  forth  in  count  4 
against  the  Johnsons.  As  has  already  been 
pointed  out,  it  has  been  distinctly  held  by 
the  Supreme  Court  that  a  partner  is  not  such 
an  agent  of  his  copartners  as  to  render  them 
liable  for  the  consequences  of  his  negligence 
when  they  themselves  did  not,  in  any  way, 
participate  in  the  negligent  act  It  is  al- 
leged in  the  fourth  count  that  the  Johnsons 
furnished  defective  machinery,  and  therein 
were  negligent,  but  it  plainly  appears,  from 
what  follows,  that  this  negligence  would  not 
have  caused  the  injury  but  for  the  subse- 
quent negligent  act  of  their  partner,  Pen- 
nington. 

For  these  reasons,  the  motion  for  rehearing 
is  denied. 


(14  Oa.  App.  78) 

CHATTANOOGA  BOILER  &  TANK  CO.  v. 
ROBINSON.     (No.  5,122.) 

(Court  of  Appeals  of  Geoigia.     Dec.  9,  1913.) 

(Syllahiu  by  the  Court.) 

1.  Rkicoval  of  Causes  (§  76*)~-Rioht  of  Rs- 
MovAii— Prevention  bt  Amendment. 

Where  a  suit  subject  to  be  removed  to  a 
federal  court  is  filed  m  one  of  the  courts  of 
this  state,  and  the  defendant  serves  written  no- 
tice on  the  adverse  party  of  his  intention  to 
remove  the  case,  the  right  to  remove,  which 
becomes  complete  and  absolute  upon  the  filing 
of  the  petition  and  bond  required  by  the  federal 
statutes,  cannot  be  defeated  by  the  mere  filing 
of  an  amendment  by  the  plaintiff,  after  notice 
of  the  intention  to  remove,  and  before  the  fil- 
ing of  the  petition  for  removal,  is  actually  filed, 
so  changing  the  allegations  of  the  petition  as 
to  make  the  suit  one  not  removable.  In  order 
for  an  amendment  to  have  this  effect  it  must 
be  allowed  by  the  court  before  the  defendant's 
right  to  remove  is  perfected  by  the  filing  of 
the  petition  and  bond ;  the  amendment  does  not 
become  a  part  of  the  pleadings  until  it  has  been 
allowed  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  133;    Dec.  Dig.  ^  76.*] 

(Additional  SyllahuM  hy  Editorial  Staff,) 

2.  Removal  of  Causes  (|  95*)~JuBisDioTioif 
OF  State  Ooubt. 

Where  a  suit  is  removable  to  the  federal 
court,  and  the  petition  for  removal  and  the 
bond  required  by  Judicial  Code  XT.  S.  (Act 
March  8,  1911,  c.  231,  36  Stat  1095  [U.  S. 
Comp.  St  Supp.  1911,  p.  1421)  {  29,  are  filed, 
and  the  provisions  of  the  federal  law  otherwise 
complied  with,  the  jurisdiction  of  the  state 
court  ceases,  and  that  of  the  federal  court  im- 
mediately attaches. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |§  204,  206;  Dec  Dig.  | 
95.*] 

3.  Pleading  (§  234*)  —  Amendment  —  Right 
TO  File. 

A  party  cannot,  as  a  matter  of  right  under 
C^v.  Code  1910,  §  5681,  relative  to  amend- 
ments, file  an  amendment  without  the  previous 
order  of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  594,  596,  599 ;   Dec.  Dig.  |  234.*] 

Error  from  City  Court  of  Americus;  W. 
M.  Harper,  Judge. 

Action  by  Dave  Robinson  against  the 
Chattanooga  Boiler  &  Tank  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Harris  &  Harris  and  Wm.  B.  Birch,  all  of 
Macon,  for  plaintiff  in  error.  T.  O.  Marshall 
and  H.  O.  Jones,  both  of  Americus,  for  de- 
fendant in  error. 

POTTLE,  J.  On  March  1,  1913,  the  plain- 
tiff filed  in  the  dty  court  of  Americus  a 
'suit  for  damages  against  the  defendant,  a 
corporation  chartered  under  the  laws  of  Ten- 
nessee. Damages  were  laid  in  the  sum  of 
$5,000.  The  petition  was  made  returnable  to 
the  June  term,  1913.  After  service  of  the 
petition  the  defendant,  on  June  9, 1913,  caus- 
ed to  be  mailed  to  counsel  of  record  for  the 
plaintiff  a  written  notice  that  at  the  appear- 
ance term  of  the  case,  on  June  16th,  the 
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plaintiff  would  file  a  petition  to  remove  the 
cause  to  the  District  CJourt  of  the  United 
States  for  the  Southern  District  of  Georgia, 
upon  the  ground  of  diverse  citizenship.  On 
receipt  of  this  notice  the  plaintiff,  on  June 
13th,  during  vacation,  filed  in  the  office  of 
the  clerk  of  the  city  court  of  Americus  an 
amendment  to  the  i)etition  reducing  the  ad 
damnum  below  $3,000.  On  June  16th,  upon 
the  convening  of  the  appearance  term  of  the 
court,  the  defendant  filed  its  petition  for  re- 
moval, attaching  thereto  the  bond;  both  the 
petition  and  the  bond  being  in  conformity 
with  the  acts  of  Congress  upon  the  subject 
On  the  same  day  the  plaintiff  asked  that 
the  amendment,  which  had  been  filed  on  June 
13th,  be  allowed  by  the  court  The  defend- 
ant objected  to  the  allowance  of  this  amend- 
ment and  Insisted  that  an  order  be  granted 
removing  the  case  to  the  federal  court  The 
court  allowed  the  amendment  and  denied  the 
petition  for  removal. 

[1]  Section  29  of  the  Judicial  Ck)de  of  the 
United  States  (Act  March  3,  1911.  c.  231,  36 
Stat  1905  [U.  S.  Comp.  St  Supp.  1911,  p. 
142])  is  as  follows:  "Whenever  any  par^ 
entitled  to  remove  any  suit  mentioned  in  the 
last  preceding  section,  except  suits  remov- 
able on  the  grounds  of  prejudice  or  local  in- 
fluence, may  desire  to  remove  such  suit  from 
a  state  court  to  the  District  Ck)urt  of  the 
.  United  States,  he  may  make  and  file  a  peti- 
tion, duly  verified,  in  such  suit  in  such  state 
court  at  the  time,  or  any  time  before  the  de- 
fendant is  required  by  the  laws  of  the  state 
or  the  rule  of  the  state  court  in  which  said 
suit  is  brought  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff,  for 
the  removal  of  such  suit  into  the  District 
Court  to  be  held  in  the  district  where  such 
suit  is  pending,  and  shall  make  and  file 
therewith  a  bond,  in  good  and  sufficient  secu- 
rity, for  his  or  their  entering  in  such  District 
Court,  within  thirty  days  from  the  date  of 
the  filing  said  petition,  a  certified  copy  of 
the  record  in  such  suit,  and  for  paying  all 
costs  that  may  be  awarded  by  the  said  Dis- 
trict Court  if  the  said  District  Court  shall 
hold  that  said  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also  for  their 
appearing  and  entering  special  ball  In  such 
suit  if  such  si)ecial  bail  was  originally  req- 
uisite therein.  It  shall  then  be  the  duty  of 
the  state  court  to  accept  the  said  petition 
and  bond  and  proceed  no  further  in  such 
suit  Written  notice  of  said  bond  and  peti- 
tion for  removal  shall  be  given  the  adverse 
party  or  parties  prior  to  the  filing  of  same.' 
The  said  copy  being  entered  within  said 
thirty  days  as  aforesaid  in  said  District 
Court  of  the  United  States,  the  parties  so 
removing  the  said  cause  shall,  within  thirty 
days  thereafter,  plead,  answer,  or  demur  to 
the  declaration  or  complaint  In  said  cause, 
and  the  cause  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  originally  commence 
9d  in  said  District  Court"    It  ia  conceded 


that  written  notice  of  the  Intention  to  apply 
for  removal  was  given  the  adverse  party  as 
required  by  the  statute,  and  also  that  the 
petition  for  removal  and  the  bond  were  both 
in  strict  conformity  with  the  act  of  Congress. 
The  only  question  presented  for  decision  is 
whether  or  not  the  filing  of  the  amendment 
to  the  petition  three  days  before  the  con- 
vening of  the  api)earance  term,  and  prior  to 
the  actual  filing  of  the  petition  for  removal, 
defeated  the  defendant's  right  to  remove  the 
case  to  the  federal  court 

[2]  Where  a  suit  Is  removable,  and  a  peti- 
tion for  removal  and  the  bond,  as  required 
by  the  United  States  statute,  are  filed  and 
the  provisions  of  the  federal  law  are  other- 
wise compile^  with,  the  jurisdiction  of  the 
state  court  ceases  and  that  of  the  federal 
court  immediately  attaches.  The  state  court 
has  power  only  to  pass  upon  the  BUfl3clency 
of  the  petition  for  removal  and  the  bond  filed 
therewith.  Nat  Steamship  Co.  v.  Tugman, 
106  U.  S.  118,  1  Sup.  Ct  58,  27  L.  Ed.  87; 
Boatsman  Bank  v.  Fritzlen,  135  Fed.  650,  68 
C.  C.  A.  288;  Sou.  Ry.  Co.  ▼.  Hudglns,  107 
Ga.  334,  33  S.  E.  442;  Lane  Bros.  Co.  y. 
Rickard,  135  Ga.  650,  70  S.  E.  565,  Ann.  Ca& 
1912A,  234.  The  right  of  the  defendant  to 
remove  was  not  perfected  until  June  16th, 
the  date  upon  which  the  petition  was  filed. 
It  was  therefore  competent  for  the  plaintiff, 
at  any  time  prior  to  this  date,  so  to  change 
the  pleadings  as  to  make  the  cause  one  not 
removable,  provided  the  change  was  made  in 
the  manner  provided  by  law. 

[3]  In  this  state  pleadings  are  amendable, 
in  either  form  or  substance,  at -any  stage  of 
the  case,  with  certain  exceptions  which  need 
not  be  here  noted.    Civil  Code,  §  5681.    All 
amendments,    when   properly    made,    relate 
back  to  the  filing  of  the  original  pleadings. 
It  has  always  been  the  rule  in  this  state, 
however,  that  a  proffered  amendment  does 
not  become  a  part  of  the  pleadings  until  aft- 
er it  has  been  allowed  by  the  court    Reid  v. 
Wilson  Bros.,  109  Ga.  424,  34  S.  E.  608;  Led- 
better  v.  Sav.  Brewing  Co.,  8  Ga.  App.  282, 
68  S.  E.  950;   Shaeffer  v.  C.  of  Ga.  Ry.  Co.,  6 
Ga.  App.  282,  64  S.  E.  1107.    The  rule  is,  as 
has  been  expressly  held  by  this  court,  that 
an  amendment  even  though  filed  in  court, 
does  not  become  a  part  of  the  record  in  the 
case,  or  a  part  of  the  pleadings  to  which  it 
refers,  until  after  It  has  been  allowed  by  the 
court    **A  party,  as  a  matter  of  right,  cannot 
file  an  amendment  without  the  previous  or- 
der of  the  judge.*'     Branan  v.  Baxter,  122 
Ga.   22^224,  50    S.  E.  45.     It  is   true,    as 
pointed  out  by  counsel  for  the  defendant  in 
error,  that  in  many  instances  in  this  state 
amendments    are  allowed    as   a   matter    of 
right  and,  when  offered  in  accordance  with 
the  rules  applicable   thereto,    must  be    al- 
lowed by  the  court,  and  terms  cannot  be  im- 
posed  on  the  party  applying  for  leave  to 
amend,  unless  there  has  been  negligence  with 
respect  to  the  matter  of  amendment   Barrett 
y«  Pascoe,  90  Ga.  826, 17  S.  S.  1X1. 
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Counsel  for  the  defendant  in  error  relies  on 
the  decision  of  the  Supreme  Court  In  Strange 
y.  Barrow,  65  Ga.  23.    In  that  case  the  plain- 
tiff offered  to  establish  an  amendment  which 
be  claimed  had  been  lost  since  the  preceding 
term,  at  which   term   the  amendment  had 
been  allowed  by  the  court    Under  the  show- 
ing made  to  establish  the  lost  paper,  it  ap- 
peared that  the  amendment  had  been  allowed 
at  a  previous  term  of  the  court,  but  no  entry 
of  the  previous  allowance  of  the  amendment 
appeared  on  the  bench  docket,  nor  was  there 
any   order    on    the    minutes    allowing    the 
amendment.    The  court  refused  to  allow  the 
amendment  established,  and  error  was  as- 
signed on  this  ruling.     The  Supreme  Court 
held  that  this  was  error,  since  neither  an 
entry  on  the  bench  docket  nor  an  order  on 
the  minutes  was  absolutely  necessary.    The 
court  then  used  this  language,  which  is  re- 
lied upon  by  the  defendant  in  error:  ''There 
is  no  necessity  for  any  action  by  the  judge 
on  an  amendment,  except  where  the  rights  of 
the  opposite  party  are  to  be  affected  by  the 
negligence  of  the  amending  party;  hence  evi- 
dence other  than  that  upon  the  record  of  the 
court  may  be  considered  by  the  judge  upon 
the  proposition  to  establish  a  copy.''     This 
language  of  the  Supreme  Court,  as  well  as 
that  used  in  the  opinion,  must  be  construed 
in  connection  with  the  facts  in  the  case  and 
the  point  under  consideration.     The  court 
did  not,  we  think,  mean  to   hold  that  an 
amendment  filed  at  the  first  term  of  a  case 
need  not  be  allowed  by  the  court    Such  a 
ruling  would  be  in  confilct  with  numerous 
decisions  of  the  Supreme  Court    As  we  view 
It,  the  fundamental  fallacy  in  the  argument 
of  counsel  for  the  defendant  in  error  lies  in 
the  assumption  that  the  mere  filing  of  the 
amendment   reducing  the  ad  damnum  had 
the  effect  of  making  the  amendment  a  part 
of  the  petition,  and  of  therefore  defeating 
the  right  of  the  defendant  to  removal.    The 
amendment  did  not  become  a  part  of  the 
petition  until  it  had  been   allowed  by  the 
court,  and  it  was  not  so  allowed  until  after 
the  defendant  had  perfected  its  right  to  re- 
move the  case  by  filing  its  petition  and  bond, 
as  required  by  thje  federal  law.     We  think 
the  court  erred  therefore,  in  denying  the  pe- 
tition to  remove  the  cause. 
Judgment  reversed. 


(14  Ga.  App.  80) 

AYCOCK  ▼.  TILLMAN.     (No.  5,187.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(Syllahus  by  the  Court.) 

Bills  ahd  Notes  (|  584*)  —  Attornky's  Fee 
— Notice— SuinciENCY . 

The  following  notice,  given  for  the  pur- 
pose of  recovering  attorney's  fees  on  a  promis- 


sory note,  was  a  sufficient  compliance  with  sec- 
tion 4252  of  the  Civil  Code :  "Georgia,  Walton 
County.  To  W.  R.  Tillman:  You  are  hereby 
notified  that  in  aocordance  with  the  provisions 
of  the  act  approved  December  12,  1900,  I  in- 
tend to  bring  suit  to  the  next  quarterlv  term, 
1913,  of  the  city  court  of  Monroe,  in  said 
county,  upon  a  certain  note  made  by  you,  dated 
the  12th  day  of  January,  1912,  payable  the 
Ist  day  of  January,  1918,  which,  among  other 
things,  obligates  you  to  pay,  besides  the  prln-  ' 
cipa]  and  interest,  ten  per  cent,  as  attorney's 
fees  if  collected  by  law  or  through  an  attor- 
ney at  law,  and  unless  you  pay  the  balance 
due  on  said  note,  principal  and  interest,  on 
or  before  the  return  day  of  the  said  court,  I 
shall  ask  that  the  judgment  include  ten  per 
cent,  attorney's  fees  as  aforesaid.  This  the 
8th  day  of  March,  1913.  Robert  Aycock.**  The 
person  si;?ning  the  notice  is  presumed  to  have 
been  the  holder  aud  the  payee  of  the  note,  and 
the  note  itself  was  sufficiently  described,  even 
though  the  amount  of  principal  and  Interest 
due  thereon  was  not  set  forth  in  the  notice. 
The  case  is  distinguishable  from  the  cases  re- 
lied on  by  the  defendant  in  error.  In  Baskins 
V.  Valdosta  Bank,  5  Ga.  App.  600,  63  S.  E. 
648,  the  notice  was  signed  bv  attorneys  at 
law,  the  names  of  the  payees  of  the  note  were 
not  stated  in  the  notice,  and  it  did  not  appear 
that  the  note  had  been  transferred  and  that 
the  attorneys  intended  to  bring  suit  in  the  ^ 
name  of  the  transferee,  and  it  was  held  that, 
since  the  defendant  might  have  had  a  good  de- 
fense against  the  payees,  but  not  against  the 
transferee,  who  was  a  bona  fide  pnrcnaser  for 
value  before  maturity,  he  was  not  bound  to 
pay  the  note  before  the  return  day  of  the 
court,  in  the  absence  of  notice  that  the  note 
was  owned  by  a  bona  fide  purchaser  thereof- 
In  Edenfield  v.  Bank  of  Millen,  7  Ga.  App. 
645,  67  S.  E.  896,  it  was  held  that  the  notice 
should  show  either  expressly  or  by  necessary 
implication  who  was  the  holder  of  the  note. 
In  that  case  the  notice  was  signed  merely  by 
a  person  as  plaintiff's  attorney,  and  did  not 
disclose  who  the  prospective  plaintiff  was,  or 
in  whose  behalf  the  attorney  expected  to  bring 
suit  The  court  said  that  the  notice  would 
have  been  sufficient  if  counsel  had  signed  it 
as  attorney  for  the  person  in  whose  behalf  the 
suit  was  brought  A  person  whose  name  is 
siisnied  to  the  notice  is  presumptively  the  holder 
of  the  note ;  and,  if  suit  thereafter  be  brought 
in  his  name,  the  collection  of  attorney's  fees 
cannot  be  defeated  merely  because  the  notice 
did  not  expressly  name  the  holder  of  the  note. 
It  is  otherwise  if  the  suit  be  brought  in  the 
name  of  a  person  neither  expressly  nor  im- 
pliedly named  in  the  notice  as  the  holder  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1946,  1947 ;  Dec  Dig.  | 
584.*3 

Error  from  City  0)urt  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  Robert  Aycock  against  W.  R. 
Tillman.  From  Judgment  for  defendant, 
plaintiff  brings  error.     Reversed. 

Ben.  J.  Edwards,  of  Monroe,  for  plaintiff 
in  error.  E.  W.  Roberts,  of  Monroe,  for  de- 
fendant in  error. 


POTTLE,  J.  Judgment  reversed. 


*ForotlMr 
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(14  Ga.  App.  88) 

GERMAIN  CO.  t.  BANK  OF  CAMDEN 
COUNTY.  (No.  5,153.) 

(Court  of  Appeals  of  Georgia.     Dec  0,  1913.) 

(ByUabu9  ly  the  Court.) 

1.  Pbincipal  and  Agent  (fj  120,  137*)  — 
Agency— Establishment— ESTOPPEL. 

The  ameDdment  offered  by  the  plaintiff 
cured  the  original  defects  in  the  petition.  The 
authority  of  an  agent  in  a  particular  instance 
need  not  necessarily  be  proved  by  express  con- 
tract, but  it  may  be  established  by  the  habits, 
conduct,  and  course  of  business  of  the  princi- 
paL  If  one  thus  holds  out  to  another  that  his 
agent  possesses  certain  authority,  and  this  in- 
duces or  influences  others  in  their  dealings  with 
that  agent,  the  principal  is  estopped  to  deny 
that  the  agent  has  the  authority  which,  as  rea- 
sonably deducible  from  the  conduct  of  bis  prin- 
cipal, the  agent  apparently  possesses. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  402-412,  402-494; 
Dec  Dig.  |§  120,  137.^] 

2.  Bills  and  Notes  (i  462*)  —  Action  on 
DSAFI— Pleadin  G. 

Under  the  petition  as  amended,  the  issue 
is  clearly  presented  as  to  whether  the  defend- 
ants, by  their  course  of  dealing,  so  held  out 
their  ap^ent  as  one  having  authority  that  the 
plaintiff  (acting  as  a  person  of  average  pru- 
dence and  good  faith  would  act)  was  justified  in 
believing  that  prior  limitations  upon  the  au- 
thority of  the  agent  had  been  withdrawn.  The 
court  did  not  err  in  overruling  the  demurrer. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1444,  1445-1461,  1464- 
1466;    Dec.  Dig.  i  462.*] 

(AddiHowa  Syllahfu  hy  EdUoHol  Stalf.) 

8.  Pbincipal  and  Agent  (fr  109*)- Poweb  of 
Agent— Dbafts. 

The  power  of  an  agent  to  make  or  indorse 
commercial  paper  must  be  strictly  limited ;  and, 
even  when  the  grant  of  an  agency  clearly  ap- 
pears, the  authority  to  execute  such  paper 
must  be  strictly  pursued. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §{  318-322,  360,  361, 
365;   Dec.  Dig.  §  109.*] 

4.  Pbincipal  and  Agent  (§  137*)— Author- 
iTT  of  Agent— Dealings  with  Thibd  Per- 
sons. 

Under  Civ.  Code  1910,  i  3595,  a  person 
who  deals  with  a  special  agent  must  examine 
his  authority  and  determine  at  his  own  risk 
whether  the  particular  act  to  be  done  is  with- 
in such  authority,  but  this  does  not  prevent  the 
principal  from  waiving  his  right  to  object  to 
his  agent's  want  of  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  Si  492-194;  Dec.  Dig. 
i  137.*] 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  Bank  of  Camden  County  against 
the  Germain  Company.  Demurrer  to  petition 
was  overruled,  and  defendant  brings  error. 
Affirmed. 

Bcnnet,  Twltty  &  Beese,  of  Brunswick,  for 
plaintiff  in  error.  B.  D.  Meader,  of  Bruns- 
wick, for  defendant  in  error. 

BUSSELL,  C.  J.  The  Bank  of  Camden 
County  brought  suit  upon  an  unpaid  draft, 
alleged  to  have  been  signed  by  the  Germain 


Company,  per  J.  B.  Poore,  and  Indorsed  by 
John  M.  Holtzendorf,  Jr.,  and  J.  B.  Clark. 
The  draft  was  drawn  upon  the  Germain 
Company,  Brunswick,  6a.  The  defendant 
demurred  to  the  petition,  and  the  plaintiff 
amended  it  The  demurrer  was  overruled, 
and  exception  is  taken  to  the  refusal  to  sus- 
tain the  demurrer  and  dismiss  the  petition. 

[1,2]  It  will  be  noted  that  ostensibly  the 
draft  is  drawn  upon  the  Germain  Company 
by  the  Germain  Company  itself,  and  the 
question  which  might  have  arisen  as  to  the 
authority  of  Poore  is  answered  by  the  allega- 
tion of  the  petition  that  Poore  had  full  au- 
thority to  draw  the  draft,  or  at  least  to  draw 
such  a  draft  as  that  involved  in  the  case  un- 
der consideration.  The  real  question  pre- 
sented in  the  case  Is  whether  the  language 
and  contents  of  the  draft  of  themselves  im^ 
posed  such  limitations  upon  Poore*s  author- 
ity as  gave  notice  to  the  bank,  or  to  any 
other  person  who  might  have  handled  the 
draft,  of  the  fact  that  Poore's  authority  was 
limited,  and  that  it  would  follow  that  if  the 
draft  was  paid  without  a  compliance  with 
these  conditions,  the  payment  would  be  at  the 
peril  of  the  person  cashing  the  draft  In  the 
face  of  the  draft,  but  on  the  left-hand  side, 
and  separated  from  the  draft  Itself  by  a 
dotted  line,  appeared  the  following:  "Bill  of 
lading  must  be  attached  to  this  draft."  "a/c 
ties  loading  at  Sadler's  Creek."  "No  pro- 
test." At  the  bottom  of  the  draft,  follow- 
ing the  signature  of  the  drawer,  appeared 
the  following  words:  "This  draft  will  not  be 
honored  if  statement  is  detached." 

We  attach  some  weight  and  importance  to 
the  fact  that  there  is  no  allegation  in  the  pe- 
tition that  the  Germain  Company  has  ever 
received  the  ties  which  were  being  loaded  at 
Sadler*s  creek,  or  any  other  consideration  for 
the  draft,  and  learned  counsel  for  the  plain- 
tiff in  error  not  only  stressed  that  point,  but 
it  further  Insisted  that  the  stipulation  ap- 
pearing in  the  draft  clearly  constituted  auch 
a  limitation  upon  the  authority  of  the  agent 
Poore  as  to  put  anybody  and  everybody  to 
whom  the  draft  might  be  offered  upon  no- 
tice that  Poore  was  not  a  general  agent,  but 
only  a  special  agent,  and  that  his  authority 
was  limited,  and  that  since  there  was  no  bill 
of  lading  attached  to  the  draft  (and  it  is 
expressly  alleged  that  no  statement  had  ever 
been  attached  thereto),  the  bank,  in  dealing 
with  Poore's  draft,  acted  at  its  own  risk, 
and  cannot  in  the  present  case  hold  the  de- 
fendant as  the  maker  of  the  draft  There  is 
no  allegation  that  the  draft  was  ever  accept- 
ed, and  consequently  the  defendant  cannot 
be  held  liable  otherwise  than  as  maker. 

[3]  We  fully  recognize  that  commercial  pa- 
per passes  current,  to  a  limited  extent^  like 
money,  and,  accordingly,  power  to  an  agent 
to  make  or  Indorse  It  will  never  be  lightly- 
Inferred,  and  must  be  strictly  limited.  And 
even  when  the  grant  of  an  agency  clearly  ap- 
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pears,  the  authority  to  execute  commercial 
paper  must  be  strictly  pursued.  Prima  fade, 
at  least,  this  draft,  which  imposed  the  at- 
tacbing  of  a  bill  of  lading  and  a  statement  of 
account  to  the  draft,  as  a  condition  precedent 
to  the  agent's  authority  to  draw,  would  not 
have  protected  the  bank  in  paying  the  draft 
But  the  plaintiff  amended  his  petition  by  al- 
leging "that  said  draft  was  given  for  cross- 
ties  loaded  at  Sadler's  creek,  as  stated  on 
said  draft,  which  creek  is  near  the  city  of 
St  Mary's  in  Camden  county;  the  same  were 
Intended  to  be  loaded  on  a  lighter ;  no  com- 
mon carrier  was  operating  at  said  Sadler's 
creek,  nor  engaged  in  transporting  ties  from 
said  Sadler's  creek,  and  therefore  no  bill  of 
lading  was  or  could  be  given  for  said  ties. 
Said  the  Germain  Company,  acting  by  its 
agent  J.  E.  Poore,  had  repeatedly  and  shoirtly 
before  the  giving  of  this  draft  given  similar 
drafts  to  other  parties,  in  which  the  same, 
or  practically  the  same,  language  was  used 
as  is  used  in  the  draft  sued  on,  and  to  which 
no  statement  was  attached  any  more  than  a 
statement  is  attached  to  the  draft  sued  on, 
nor  was  any  bill  of  lading  attached  to  said 
other  drafts.  Said  other  drafts  were  cashed 
by  plaintiff  in  its  ordinary  course  of  business 
for  other  parties.  Said  drafts  were  assigned 
and  transferred  to  plaintiff,  and  the  same 
were  paid  by  the  Germain  Company  without 
question." 

In  view  of  this  amendment,  it  is  not  nec- 
essary for  us  to  rule  upon  the  point,  made  by 
counsel  for  the  defendant  in  error,  that  it  is 
apparent  that  the  words,  '*Bill  of  lading  must 
be  attached  to  this  draft,"  and,  *'This  draft 
will  not  be  honored  if  statement  is  detach- 
ed," are  plainly  not  a  part  of  the  draft  itself, 
though  it  is  apparent  from  the  allegations 
of  the  petition  that  the  words,  *'a/c  ties  load- 
ing at  Sadler's  Creek,"  were  intended  to  act 
as  a  substitute  for  the  usual  statement,  and 
the  petition  alleges  that  no  statement  was  in 
fact  detached,  because  none  had  ever  been 
attached.  Under  the  amendment  above  quotr 
ed,  we  think  that  the  defendant  had  waived, 
at  least  as  to  the  particular  transaction  here 
involved,  any  limitation  upon  the  authority 
of  its  agent  Poore,  which  might  otherwise 
have  been  implied  from  the  cautionary  words 
in  regard  to  the  bill  of  lading  and  the  state- 
ment, and  which  evidently  were  ordinarily  in- 
tended to  be  attached  to  the  form  of  draft 
u.sed  by  the  Germain  Company.  While  it  is 
true,  as  was  held  in  Claflin  v.  Continental 
Works,  85  Ga.  27  (3b),  11  S.  B.  721,  that  who- 
ever deals  with  an  agent  with  full  notice  as 
to  the  extent  of  his  authority  must  deter- 
mine, at  his  own  risk  and  peril,  whether  par- 
ticular acts  are  within  that  authority,  and 
power  to  deal  in  a  certain  way  with  com- 
mercial paper  is  not  to  be  enlarged  by  con- 
struction to  permit  the  doing  of  other  though 
somewliat  similar  thing  (31  Cyc.  1383),  yet 
where,  as  is  alleged  in  the  present  case,  the 
maker  of  a  draft,  without  protest,  sanctions 
the  disregard  of  stipulations  which  limit  the 


authority  of  his  agent,  by  paying  without 
question  a  number  of  drafts  where  these  lim- 
itations were  disregarded,  it  would,  at  least, 
present  for  the  consideration  of  a  jury  the 
issue  as  to  whether  or  not  the  maker  of  the 
draft  had  not  waived  the  conditions  by  which 
it  had  primarily  deemed  it  necessary  to  re- 
strict the  authority  of  his  agent  It  appears 
in  this  case  that  shortly  before  the  giving  of 
this  draft  the  agent  J.  E.  Poore  had  repeat- 
edly given  similar  drafts,  in  which  practical- 
ly the  same  language  was  used  as  in  the 
draft  sued  on,  and  to  which  no  statement  or 
bill  of  lading  was  attached,  and  that  these 
drafts,  upon  presentation,  were  paid  by  the 
Germain  Company.  Granting  that  under  the 
principles  laid  down  in  the  Claflin  Case,  su- 
pra, the  Camden  County  Bank  paid  the  first 
draft  at  its  peril,  and  even  that  some  risk 
attended  the  taking  of  the  second  draft,  the 
implication  of  a  waiver  would  gradually 
strengthen  with  each  succeeding  payment  by 
the  Germain  Company,  until  it  might  become 
practically  certain,  by  renewed  and  repeated 
payments  of  Poore's  drafts  from  which  state- 
ments and  bills  of  lading  were  absent,  that 
this  restriction  upon  its  agent's  authority 
had  been  entirely  removed. 

[4]  One  who  deals  with  a  special  agent 
should  examine  his  authority.  Civil  Code,  § 
3595.  He  must  determine  at  his  own  risk 
whether  the  particular  act  to  be  done  is  with- 
in the  authority  of  the  agent  But  these  prin- 
ciples do  not  subvert  the  uniform  principle,  as 
applicable  to  agency  as  to  anything  else,  that 
any  one  may  waive  in  writing,  provided  the 
effect  of  such  waiver  is  not  in  contravention 
of  sound  public  policy  or  the  law  of  the  land. 
Where  one  knows  that  the  contract  made  by 
his  agent  is  without  or  beyond  the  scope  of 
his  authority,  the  contract  will  not  be  bind- 
ing upon  his  principal.  Outcault  Advertis- 
ing Co.  V.  National  Furniture  Co.,  7  Ga.  App. 
150,  66  S.  SX  480;  Hutson  v.  Prudential  Life 
Insurance  Co.,  122  Ga.  847,  50  S.  E.  1000. 
But,  under  the  provisions  of  section  3593  of 
the  Civil  Code,  the  principal  is  bound  by  all 
the  acts  of  his  agent  within  the  scope  of  his 
authority,  and  when  a  principal,  repeatedly 
and  without  question,  pays  drafts  drawn  by 
an  agent  whose  authority  was  originally  lim- 
ited, paying  them  without  regard  to  the  pre- 
vious limitation  upon  the  authority  of  the 
agent,  it  may  authorize  the  inference  that 
the  prior  restrictions  upon  the  agent  have 
been  withdrawn,  and  the  previous  limitations 
upon  his  authority  have  been  altogether  re- 
moved. Furthelrmore,  it  is  well  settled  that 
a  principal  cannot  ratify  in  part  and  repudi- 
ate in  part.  If,  indeed,  the  Germain  Com- 
pany, in  paying  the  previous  drafts,  ratified 
the  purchase  by  Poore  of  the  cross-ties  load- 
ed at  Sadler's  creek,  and  paid  drafts  on  ac- 
count of  this  purchase  without  statements  or 
bills  of  lading  having  been  attached  to  the 
drafts,  it  would  be  estopped  to  repudiate 
payment  of  this  draft,  because  it  must  rat- 
ify or  repudiate  the  transaction  as  a  whole. 
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We  do  not  lose  sight  of  the  fact  that  the 
rule  which  requires  one  dealing  with  an 
agent  to  act  at  his  own  risk  and  peril  should 
be  most  stringently  construed  when  the 
transaction  is  one  invoMng  the  giving  of 
commercial  paper  by  an  agent,  and  we  bear 
in  mind  that  the  occasional  recognition  of 
a  note,  made  or  indorsed  by  an  agent,  or 
the  chance  payment,  for  some  particular  rea- 
son, of  one  draft  drawn  by  an  agent,  might 
not  be  enough  to  establish  the  authority  of 
that  agent,  though  in  such  circumstances  as 
these  it  might  afford  some  evidence  on  the 
subject  31  Oyc.  1381  (2).  A  bill  of  lading, 
attached  to  the  draft  now  before  us,  being  a 
symbol  of  the  property  covered  thereby,  and 
in  a  sense  the  equivalent  of  the  delivery  to 
the  consignee,  would  have  given  the  Germain 
Company  consideration,  and  afforded  them 
protection  in  the  payment  of  the  draft  which 
they  may  have  lost,  but  the  amendment  al- 
leges that  the  delivery  of  the  ties  was  to  be 
made  at  a  place  where  there  was  no  com- 
mon carrier,  and  of  course  no  bill  of  lading 
could  be  issued.  The  natural  answer  to  this 
allegation  of  course  would  be  that  if  no  bill 
of  lading  could  be  attached,  then  no  draft 
could  be  drawn.  But  if  the  further  allega- 
tions of  the  amendment  are  true,  the  Ger- 
main Company,  probably  being  aware  of  the 
conditions  at  Sadler's  creek,  and  knowing 
that  bills  of  lading  could  not  be  obtained,  but 
still  desiring  to  buy  cross-ties,  authorized  the 
agent  to  make  drafts  for  their  payment 
Whether  this  is  true  or  not,  the  bank  had 
the  right  to  infer,  from  its  course  of  dealings 
with  the  agent,  in  paying  other  drafts  stated 
to  be  practically  identical  in  terms  with  the 
one  now  involved,  that  the  previous  limita- 
tion upon  Poore*s  authority  had  been  re- 
moved, and  that-  the  attaching  of  biUs  of  lad- 
ing and  statements  to  the  drafts  was  im- 
material, at  least  so  far  as  concerned  the 
cross-ties  being  loaded  at  Sadler's  oreek. 
So  far  as  the  condition  requiring  that  a  state- 
ment be  attached  is  concerned,  it  might  be 
within  the  power  of  a  jury  to  find  that  the 
words  **a/c  ties  loaded  at  Sadler's  Creek" 
was  the  statement  elsewhere  referred  to  in 
the  draft  But  we  base  our  ruling  as  to  both 
the  statement  of  account  and  the  bill  of  lad- 
ing upon  the  proposition  that  the  allegations 
of  the  petition  as  amended  are  sufficient  to 
set  forth  such  a  coarse  of  dealing  as  would 


estop  the  defendant  from  denying  that  its 
agent  had  the  authority  to  draw  the  draft 
even  though  neither  statement  nor  bill  of 
lading  was  attached  thereto. 

The  case  is  practically  ruled  by  the  deci- 
sion of  this  court  in  Fitzgerald  Oil  Cb.  v. 
Farmers'  Oil  Co.,  3  Ga.  App.  215,  59  S.  E. 
713.  The  question  is  not  one  merely  of  the 
authority  of  the  agent  to  draw  a  particular 
draft,  but  as  to  whether,  if  the  agent  was 
in  the  first  instance  required  to  draw  a  draft 
accompanied  by  other  papers  indicating  the 
receipt  of  property,  the  latter  requirement 
had  not,  in  the  particular  instance  now  be- 
fore us,  been  waived.  Under  the  ruling  in 
the  Trigg  Candy  Co.  ▼.  Emmett  Shaw  Co.,  9 
Ga.  App.  359,  300,  71  S.  E.  679,  the  allegation 
of  the  original  petition  that  Poore  had  an- 
thprity  to  sign  the  draft  would  have  be^ 
sufficient  if  only  the  authority  of  the  agent 
was  in  question,  and  the  requirements  as  to 
the  statement  and  the  attaching  of  the  bill 
of  lading  had  been  complied  with.  But  un- 
der the  ruling  in  the  Fitzgerald  Oil  Com- 
pany Case,  supra,  "the  authority  of  an  agent 
need  not  necessarily  be  proved  by  an  express 
contract,  but  may  be  proved  by  the  habit  and 
course  of  business  of  the  principal.  If  a 
man  holds  out  another  as  his  agent,  and  thus 
induces  persons  to  deal  with  him  as  agent, 
the  principal  is  estopped  as  to  such  third 
persons  from  denying  his  agency."  If  the 
Germain  Company  by  repeatedly  paying  the 
drafts  drawn  by  Poore,  about  the  same  time, 
with  no  bill  of  lading  attached,  authorized 
the  Camden  County  Bank  to  believe  that 
Poore  was  a  general  agent  instead  of  a  spe- 
cial agent  it  cannot  now  complain.  As  said 
by  Huffcutt  in  his  work  on  Agency  (2d  Ed.) 
129:  **The  sole  inquiry  in  such  a  case  is 
whether  there  has  been  a  holding  out  of  the 
agent  as  one  having  authority,  and  whether 
the  third  person,  acting  with  average  pru- 
dence and  good  faith,  was  justified  in  believ- 
ing that  the  agent  possessed  the  necessary 
authority.  If  so,  the  principal  must  hear 
the  risk,  because  he  has  held  out  the  agent 
as  possessing  the  authority  which  he  seems 
to  possess,  and  is  not  in  a  position  to  main- 
tain that  third  parties  should  know  that  what 
appears  to  be  true  is  not  true." 

The  court  did  not  err  in  overruling  the 
demurrer. 

Judgment  affirmed. 
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(141  Oa,  77) 

SAUNDERS.  Mayor,  et  aL  y.  KAINEY  et  al. 
(Supreme  Court  of  Georgia.    Dec.  9,  1913.) 

(Syllabus  by  th^  Court.) 

1.   MUNICIPAI.    COBPOBATIONS    ({    lOOO*)— Ac- 

iion—Pabties. 

An  equitable  petition  filed  by  taxpayers  of 
a  municipal  corporation  alleged,  among  other 
things,  the  following :  A  municipal  corporation 
issued  bonds  to  the  amount  of  $25,000,  and 
adopted  an  ordinance  providing  for  a  sinking 
fund,  and  for  the  manner  of  payment  of  the 
bonds.  The  mayor  and  councilmen  failed  to 
comply  with  the  law  by  paying  into  the  sink- 
ing fund  the  proper  amounts.  The  town  now 
owes  the  sum  of  $2,000  for  money  borrowed. 
The  expenses  of  conducting  the  municipal  gov- 
ernment for  the  balance  of  the  current  year  will 
amount  to  $1,200  or  more.  A  bond  of  the  de- 
nomination of  $1,000  will  be  due  during  the 
^ear,  and  also  $575  as  interest  If  all  the  ex- 
isting demands  upon  the  town,  due  and  paya- 
ble during  the  current  year,  including  the 
amount  that  should  be  paid  into  the  sinking 
fund,  are  paid,  there  will  be  a  deficit  in  the 
treasury  of  approximately  $5,000.  The  mayor 
and  council  have  threatened  to  lay,  and  have 
actually  begun  the  laying,  of  a  line  of  water 
mains  from  the  city's  water  plant  for  a  dis- 
tance of  nearly  a  mile,  at  an  expenditure  of 
about  $4,000,  for  which  they  will  have  to  in- 
cur an  indebtedness.  The  water  main  about  to 
be  laid  is  not  a  necessity  for  the  welfare  of 
the  town,  and  will  not  servo  more  than  about 
half  a  dosen  buildings  exclusive  of  an  oil  mill 
which  is  being  erected  on  the  eastern  edge  of 
the  town,  and  this  furnishes  the  primary  and 
almost  exclusive  excuse  for  laying  such  main. 
This  mill  is  owned  by  a  corporation  in  which 
the  mayor  and  one  of  the  councilmen  are  large 
stockholders  and  officials.  The  only  other  pos- 
sible purpose  which  could  be  served  by  the  lay- 
ing of  the  water  main  is  to  enhance  the  value 
of  a  large  vacant  tract  of  land,  through  which 
it  will  pass,  and  which  is  owned  by  a  partner- 
ship in  which  the  same  alderman  above  referred 
to  and  the  treasurer  of  the  town  are  members. 
Injunction  was  prayed.  Held,  that  Uie  munici- 
pal corporation  was  a  jiecessary  party  defend- 
ant to  such  a  proceeding. 

[Bid.  Note.— For  other  cases,  see  Municipn 
Corporations,  Cent.  Dig.  §§  2167-2172,  21i)ii . 
Dec.  Dig.  §  1000.*] 


li.  Municipal  Corporations  (§§  1000,  1027*) 
— Partibs  (i  95*)  —  Actions  Against  — 

AMKNDliSNTS. 

Where  a  legislative  act  declared  that  "the 
mnnidpal  government  of  the  town  of  Arlington 
shall  consist  of  a  mayor  and  five  (5)  aldermen, 
who  are  hereby  constituted  a  body  corporate 
under  tlie  name  and  style  of  the  mayor  and 
cooncil  of  the  town  of  Arlington  and  by  that 
name  and  style  shall  have  the  perpetual  suc- 
cession, and  shall  by  said  name  be  capable  to 
Bne  and  be  sued  In  any  court  of  law  or  equity 
in  this  state,  plead  and  be  impleaded  and  do  all 
other  acts  relating  to  their  corporate  capacity'* 
(Acts  1890-91,  pp.  867,  868),  the  corporation 
should  be  sued,  or  made  a  party  to  the  suit, 
in  its  corporate  name.  In  order  to  do  so,  it  is 
not  sufficient  to  name  the  individuals  for  the 
time  being  occupying  the  offices  of  mayor  and 
conndlmen,  and  to  pray  process  against  them. 

(a)  The  action  having  been  broueht  against 
the  individuals  who  occupied  the  offices  of  may- 
or and  councilmen,  and  also  the  clerk  and  treas- 
urer, it  was  amendable  by  adding  the  corpora- 
tion in  its  proper  corporate  name  as  a  party 
defendant  White  v.  City  of  Forsyth,  186  Ga. 
634.  71  S.  B.  1073. 

(b)  Where  objection  was  duly  raised  to  srant- 
ine  the  interlocutory  injunction  prayed  without 


making  the  municipal  corporation  a  party  de* 
feudant,  it  was  error  to  disregard  such  objec- 
tion and  grant  the  injunction,  in  the  absence 
of  a  defendant  so  essential  to  its  grant. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ^  2167-2172.  2198; 
Dec.  Dig.  §S  1000,  1027  ;•  Parties,  Cent.  Dig.  §$ 
160-166 ;  Dec.  Dig.  §  95.*] 

3.  Reversal  and  Reuand. 

Having  held  that  the  municipal  corpora- 
tion was  vitally  interested  in  the  question  to 
be  determined,  and  that  the  case  should  not 
have  proceeded  against  its  officers  alone,  thus 
adjudicating  the  rights  and  interests  of  the 
,  municipality  in  its  absence,  this  court  will  not 

Eroceed  to  determine  the  various  questions  of 
iw  and  fact  raised  by  the  bill  of  exceptions, 
but  will  reverse  the  judgment  and  return  the 
case  to  the  superior  court,  that  further  proceed- 
ings may  be  had  in  accordance  with  this  deci- 
sion. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; Frank  Park,  Judge. 

Equitable  petition  by  B.  K.  Ralney  and 
others  against  W.  E.  Saunders,  Mayor,  and 
others.  Judgment  for  complainants,  and  de- 
fendants bring  error.    Reversed. 

B.  W.  Fortson,  of  Arlington,  and  Pope  & 
Bennet,  of  Albany,  for  plaintiffs  in  error. 
Sheffield  &  Askew,  of  Arlington,  for  defend- 
ants in  error. 

LUMPKIN,  J.  Judgment  reversed.  AH 
the  Justices  concur. 


(141  Ga.  4) 
McCRART  V.  STATE. 
(Supreme  Court  of  (Georgia.     Nov.  12,  1913.) 

(ByUabui  by  the  Court.) 

1.  Cbiminal  Law  (i  1169*)— Appeal— H ash- 
less Ebbob— Evidence. 

In  view  of  the  fact  that  the  accused  iu 
his  statement  to  the  jury  admitted  that  be 
shot  the  decedent,  it  was  not  cause  for  a  new 
trial  that  the  court  refused  to  exclude  the  evi- 
dence of  a  witness  for  the  state,  who  on  direct 
examination  stated  that  the  accused  shot  the 
decedent,  but  on  cross-examination  testi6ed  that 
she  did  not  see  the  shooting,  but  narrated  cir- 
cumstances which  strongly  tended  to  show  that 
the  accused  did  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  754,  3088,  3130,  3137-3143  : 
Dec.  Dig.  §  1169.*] 

2.  Cbiminal   Law   (i   823*)— Iwstbuctions— 
Evidence. 

The  instructions  excepted  to  which  related 
to  the  evidence  were  not  erroneous  upon  the 
ground  that  the  court  did  not  in  the  same  con- 
nection refer  to  the  prisoner's  statement;  the 
court  having  elsewhere  in  the  charge  instructed 
the  jury  in  the  language  of  the  statute  as  to  the 
law  of  the  prisoner's  statement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1995,  3158 ;  Dec,  Dig. 
I  823.*] 

8.  iNBTBtronoNS. 

The  other  exception  to  the  charge  was  not 
hurtful  to  the  accused,  even  though  the  hy- 
pothesis was  based  upon  the  evidence  rather 
than  on  the  statement  of  the  accused. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  WorriU,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezec 
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Robert  McCraiy  was  convicted  of  crlme^ 
and  brings  error.    Afarmed. 

M.  J.  Yeomans,  of  Dawson,  for  plaintiff  in 
error.  B.  T.  Castellow,  Sol.  Gen.,  of  Guth- 
bert,  B.  B.  Arnold,  of  Atlanta,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
JuBtlces  concur. 


(141  Ga.  82) 

JONES  et  al.  v.  FAYETTE  FEBTILIZEB  CO. 

(Supreme  Court  of  Georgia.     Nor.  14,  1913.) 

(SyUahus  hy  the  Court.) 

1.  Bills   and   Notes  (I   97*)  —  Collatkral 
Note— Right  to  Cbedit. 

Where  suit  was  brought  upon  a  promissory 
note  given  as  collateral  for  certain  notes  of 
other  persons,  which  were  intrusted  to  the  mak- 
er of  the  first  note  for  collection,  and  only 
partly  collected,  the  defendant  was  not  enti- 
tled to  have  credited  upon  his  collateral  note 
what  might  be  found  to  be  the  value  of  the 
uncollected  principal   notes  in  his  hands. 

(a)  In  the  present  case  the  only  evidence 
touching  the  value  of  the  uncollected  notes  in 
the  hands  of  the  defendant  tended  to  show  that 
they  were  of  little  or  no  value;  and  in  his 
judgment  the  presiding  judge  provided  that,  if 
the  defendant  should  pay  the  judgment  against 
him,  the  uncollected  notes  should  become  his 
property.  This  was  at  least  as  favorable  a 
judgment  to  the  defendant  as  he  could  properly 
claim. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  166-173,  175-181,  185^ 
192,  19&-198.  200,  202-205,  208-212,  1372- 
1376 ;    Dec  Dig.  §  97.*] 

2.  Appeal  and  Ersob  (|  1068*)  —  Harmless 
esbob—i nstbuctions. 

While  the  charge  of  the  court  on  the  sub- 
ject of  positive  and  negative  testimony,  and  in 
some  other  respects,  was  not  entirelv  accurate, 
yet,  under  all  of  the  evidence,  the  verdict 
against  the  defendant  was  right,  and  such  in- 
accuracies will   not  require   a   new   triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  4225-4228,  4230;  Dec. 
Dig.  {  1068.*] 

3.  Attachment    (f    338*)  —  Disposition    op 
Pboperty— Bbplbvin  Bond— Liabilitt   op 

SUBBTT. 

An  attachment  was  levied  on  certain  prop- 
erty, which  the  defendant  desired  to  replevy. 
He  gave  a  bond,  with  a  surety,  which  recited 
that  the  principal  and  surety  were  firmlv  bound 
unto  the  plaintiff  "in  the  sum  of  six  hundred 
and  fifty  ($650)  dollars,  and  subject  to  the  fol- 
lowing conditions."  It  recited  the  levy  of  the 
attachment  on  certain  personal  property,  that 
the  sheriff  had  valued  the  property  at  $325, 
while  the  debt  claimed  was  $750,  and  then  pro- 
reeded  as  follows:  "And  defendant  desires,  un- 
der section  4567  of  the  Code  of  1895,  to  replevy 
said  property  as  required  by  said  section,  and 
desires  to  become  responsible  for  said  property, 
as  provided  in  the  latter  portion  of  said  sec- 
tion :  Now,  if  the  said  defendant  shall  pay  to 
the  sheriff  the  amount  of  the  judgment  and 
cost  that  he  may  recover  in  said  case,  to  the 
value  of  the  above-stated  property,  then  this 
obligation  to  be  void;  otherwise  of  full  force 
und  effect**  Beld,  that  by  the  terms  of  the 
bond  the  surety  was  only  to  be  liable  for  the 
judgment  which  might  be  recovered,  to  the  ex- 
tent of  the  value  of  the  property.  The  general 
recital  of  the  penal  sum  and  the  reference  to 


the  statute  did  not  extend  this  liability,  which 
was  expressly  so  limited.  Whether  or  not  the 
sheriff  should  have  accepted  such  a  bond  onder 
the  section  of  the  Code  of  1895  above  cited 
(Civil  Code  1910,  |  5118),  having  accepted  it 
and  returned  it  into  court,  and  no  objection 
having  been  made  to  it  as  a  sufficient  bond, 
judgment  could  not  be  entered  thereon  against 
the  surety  for  an  amount  in  excess  of  the  limit 
which  he  had  expressly  placed  upon  his  liabil- 
ity by  the  terms  of  his  contract.  Westbrook 
V.  Moore,  59  Ga.  204. 

(a)  Direction  is  given  accordingly  that  the 
judgment  be  so  modified  as  to  limit  the  amount 
of  the  judgment  against  the  surety  to  the  value 
of  the  property. 

(b)  Whether  or  not  the  Judgment  entered 
against  the  surety  to  the  extent  of  the  penal 
sum  named  in  the  bond  would  have  been  er- 
roneous, except  for  the  express  limitation  upon 
the  liability  of  the  surety  contained  in  the  bond 
itself,  is  not  decided. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §t  1290-1303;    Dec.  Dig.  |  338.  •] 

Error  from  Superior  Court,  Clayton  Coun- 
ty;  L.  S.  Boan,  Judge. 

Action  by  the  Fayette  Fertilizer  Company 
against  C.  K.  Jones  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed, with  directioiL 

J.  F.  Oollghtly,  of  Atlanta,  and  W.  T. 
Kimsey,  of  Jonesboro,  for  plaintiffs  in  error. 
W.  B.  Holllngsworth  and  J.  W.  Culpepper, 
both  of  Fayetteville,  and  O.  J.  Coogler,  of 
Jonesboro,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed,  with  di- 
rection.   All  the  Justices  concur. 


(141  Ga.  58) 
FOUNTAIN  V.  BAGAN-MALONE  CO. 

(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(8yUahu$  ly  the  Court,) 

1.  Statutes  (8  76*)— Special  Law— Default 
JuDQMBNT— Effect  of  General  Law. 

Section  5  of  the  act  of  the  General  Assem- 
bly approved  August  17,  1908  (Laws  Ga.  1908, 
p.  112),  does  not  violate  article  1,  §  4,  par.  1, 
of  the  Constitution,  which  prohibits  the  enact- 
ment of  a  special  law  in  any  case  for  which 
provision  has  been  made  by  an  existing  gen- 
eral law. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  {{  77%-78% ;    Dec  Dig.  S  76.*] 

2.  Statutes  (f  124*)  — Title  and  Subject- 
Matteb— Default  Judgment. 

Nor  is  the  portion  of  the  act  referred  to 
in  the  preceding  note  violative  of  article  3,  { 
7,  par.  8,  of  the  Constitution,  which  prohibits 
the  insertion  in  the  body  of  an  act  of  matter 
different  from  what  is  expressed  in  the  title 
thereof. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  §|  184-186 ;   Dec  Dig.  S  124.*] 

3.  Statutes  (|  138*)— Amendment— Dsfaxtlt 
Judgment. 

Nor  does  such  portion  of  the  act  above 
mentioned  offend  article  3,  |  7,  par.  17,  of  the 
Constitution,  which  requires  that  an  amending 
act  shall  distinctly  describe  the  law  to  be 
amended  and 'the  alteration  to  be  made. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  §§  205,  206;    Dec  Dig.  S  138.*] 
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Gertifled  Questtons  from  Oourt  of  Appeals. 

Action  between  G.  Fountain  and  the  Ra- 
gan-Malone  Company.  The  Court  of  Appeals 
certified  certain  questions  to  the  Supreme 
Court,  which  are  answered  in  the  opinion. 

The  Court  of  Appeals  has  certified  to  the 
Supreme  Court  the  following  questions: 

"Is  section  5  of  the  act  of  the  General 
Assembly  approyed  August  17,  1908  (Laws 
6a.  1908,  p.  112),  which  act  is  entitled  *An 
act  to  amend  an  act  establishing  the  dty 
court  of  Ashbum,  In  the  county  of  Turner, 
found  on  page  150  Acts  1906,  of  the  General 
Assembly,  approved  August  21,  1906,*  and 
which  section  is  in  the  following  language: 
*Be  it  further  enacted  by  the  authority  afore- 
said, that  in  all  civil  cases  where  the  prin- 
cipal sum  involved  does  not  exceed  two  hun- 
dred dollars,  and  in  all  cases  where  a  suit 
is  filed  upon  an  unconditional  contract,  in 
writing,  and  where  no  defense  is  filed  at 
the  appearance  term,  the  plaintifT  shall  be 
entitled  to  make  out  his  case  and  have  Judg- 
ment thereon  at  the  first  term,  or  have  de- 
fault judgment  at  said  term  of  court,'  un- 
constitutional for  any  of  the  following  rea- 
sons: 

"(1)  Because  in  confiict  with  provisions  of 
the  general  law  relating  to  such  matters,  as 
found  in  Civil  Code  of  1910,  §S  565a-5662, 
inclusive,  and  therefore  repugnant  to  article 
1,  section  4,  paragraph  1,  of  the  Constitution 
of  this  state,  which  provides  that  *no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  an  existing  gen- 
eral law.* 

**(2)  Because  violative  of  article  3,  section 
7,  paragraph  8,  of  the  Constitution  of  this 
state,  in  that  the  said  act  of  1908  contains 
matter  different  from  what  is  expressed  in 
the  title  thereof. 

"(3)  Because  violative  of  article  3,  section 
7,  paragraph  17,  of  the  Constitution  of  this 
state,  in  that  the  said  act  of  1908  undertakes 
to  amend  the  act  establishing  the  dty  court 
of  Ashbum  (Acts  1906,  p.  150)  by  mere  ref- 
erence to  its  title,  and  without  distinctly  de- 
scribing the  law  to  be  amended  and  the  al- 
terations to  be  made?" 

A.  S.  Bussy,  of  Ashbum,  for  plaintiff  in 
error.  Hardeman,  Jones,  Park  &  Johnston, 
of  Biacon,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  The  provisions  of 
Civil  Code,  §  5653  et  seq.,  relate  to  the  pro- 
cedure in  superior  courts.  They  have  no 
reference  to  practice  and  procedure  in  the 
city  court  of  Ashburn,  except  in  so  far  as  the 
act  creating  the  city  court  of  Ashburn  (Acts 
1906,  p.  150)  makes  those  provisions  of  the 
general  law  a  part  of  that  act  The  provi- 
sion of  the  Constitution  (art.  6,  §  9,  par.  1 
[Civil  Code,  §  6527]),  In  regard  to  the  uniform- 
ity of  procedure  in  the  courts  of  this  state, 
expressly  excepts  from  its  operation  city 
courts,  and  the  procedure  in  the  city  courts 


is  not  required  to  be  uniform.  It  vra.s  com- 
l^tent  to  amend  the  act  of  1906,  creating  the 
dty  court  of  Ashburn,  in  regard  to  the  sub- 
ject of  procedure,  as  was  done  by  section 
5  of  the  amending  act  of  1908  (Acts  1908, 
p.  112),  referred  to  in  the  questions  pro- 
pounded by  the  Court  of  Appeals,  without 
offending  article  1,  i  4,  par.  1,  of  the  Ck)nstl- 
tution,  prohibiting  the  enactment  of  a  spedal 
law  in  a  case  for  which  provision  has  been 
made  by  an  existing  general  law. 

[2]  2.  The  caption  of  the  act  of  1908  and 
section  6  of  that  act  are  copied  in  the  ques- 
tion propounded  by  the  Oourt  of  Appeals, 
and  it  is  unnecessary  to  reproduce  them. 
The  caption  refers  to  the  former  act  es- 
tablishing the  dty  court  of  Ashburn  in  suf- 
fidently  descriptive  terms,  and  purports  "to 
amend"  that  act.  This  caption  is  suflicient- 
ly  broad  to  comprehend  any  germane  matter. 
Newman  v.  State,  101  Ga.  534,  28  S.  B.  1005 ; 
Mayor,  eta,  of  Macon  v.  Hughes,  110  Ga. 
795,  36  S.  E.  247 ;  Clark  v.  Black,  136  Ga. 
812,  72  S.  E.  251.  The  provisions  of  section 
5  relate  to  practice  and  procedure  in  the 
dty  court,  and  when  read  in  connection  with 
the  provision  of  the  original  act,  appear  to 
be  intelligible  and  germane;  and  they  do  not 
render  the  act  violative  of  article  3,  |  7,  par. 
8,  of  the  Constitution,  as  constituting  matter 
different  from  what  is  expressed  in  the  title. 

[3]  3.  The  caption  of  the  act  describes  the 
law  to  be  amended.  The  body  of  the  act 
does  not  restate  the  description  of  the  law 
to  be  amended  in  the  language  employed  in 
the  caption,  but  substantially  identifies  it 
by  referring  to  certain  sections  thereof  and 
setting  forth  various  particulars  in  which 
the  old  act  is  intended  to  be  amended.  In 
this  way  the  amending  act  clearly  describes 
the  act  of  1906  (Acts  1906,  p.  150),  estab- 
lishing the  city  court  of  Ashburn,  as  the  law 
to  be  amended,  and  the  respect  in  which  it 
was  intended  that  the  law  should  be  amend- 
ed. It  thus  appears  that,  when  considered 
in  its  entirety,  the  amending  act  of  1908  dis- 
tinctly described  the  law  to  be  amended,  as 
well  as  the  alterations  to  be  made,  and  does 
not  violate  article  3,  i  7,  par.  17,  of  the 
Constitution.  Newman  v.  State^  supra.  All 
the  Justices  concur.' 


a4i  Ga.  7> 
HALL  V.  STATB. 

(Supreme  Court  of  Georgia.     Nov.  12,  1913.) 

(Byllalus  hy  the  Court,) 

1.  Cbimiival  Law  (|  1156*)— Appeal  —  Re- 
fusal OF  New  Tbial. 

The  dlBcretion  of  a  trial  judge,  who  passes 
upon  the  alleged  prejudice  and  bias  of  a  juror 
from  conflicting  evidence  on  a  motion  for  new 
trial,  will  not  be  interfered  with,  unless  it  is 
manifestly  abused.  No  abuse  of  discretion  ap- 
pears in  this  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3J)61-3066,  3070,  3071,  3074 ; 
Dec.  Dig.  i  im*} 
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2.  Criminal  Law  (§  925*)  —  New  Trial  — 

GROUNDftT-CONDUCT  OF  JURY. 

It  is  not  cause  for  a  new  trial  that,  pending 
deliberation  by  the  jury  on  a  trial  for  murder, 
they  were  placed  in  a  room  adjoining  the  rear  of 
the  courtroom,  where  the  walls  were  not  plaster- 
ed, but  were  covered  with  laths,  through  the 
spaces  of  which  could  be  seen  persons  in  the 
jury  room  and  the  courtroom,  where  it  appears 
from  the  record  that  the  two  attending  bailiffs 
were  instructed  by  the  court  not  to  allow  any 
communication  with  the  jury  by  any  one,  which 
order  was  strictly  obeyed,  and  no  communication 
was  had  with  any  one  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2238-2247,  2250 ;  Dec.  Dig. 
Dig.  §  925.*] 

3.  Criminal  Law  (f  1156*)— Appeal  —  Re- 
pusal  of  New  Trial. 

Motions  for  new  trial,  based  on  newly  dis- 
covered evidence,  are  addressed  largely  to  the 
discretion  of  the  trial  judge ;  and  this  court  will 
not  reverse  his  decision  refusing  a  new  trial  on 
such  ground,  unless  it  is  abused.  No  such  abuse 
of  discretion  appears  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3067-3071;  Dec.  Dig.  § 
1156.*] 

4.  Criminal  Law  (§  829*)— Refusal  of  In- 
BTRUcnoNs  Covered. 

It  is  not  error  to  refuse  a  written  request 
to  charge,  where  the  charge  requested  is  substan- 
tially given  in  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;   Dec.  Dig.  §  829.»1 

6.  Criminal  Law  (§  351*)-Defense— Refus- 
al TO  Escape. 

It  was  not  error  for  the  court  to  refuse  to 
give  in  charge  to  the  jury  the  requested  instruc- 
tion set  forth  in  the  fifth  division  of  the  opinion. 
[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Cent.  Dig.  §§  776,  778-788,  930-932 ;  Dec. 
Dig.  §  351.*] 

6.  Criminal  Law  (J  788*)— Refusal  of  In- 
struction—Homicide. 

For  the  reasons  stated  in  the  sixth  division 
of  the  opinion,  it  was  not  error  to  refuse  to  in- 
struct the  jury:  "Where  the  husband  is  on  trial 
for  the  offense  of  murder,  his  wife  is  an  incom- 
petent witness,  and  cannot  testify  in  his  favor, 
notwithstanding  the  fact  that  other  witnesses 
are  allowed  to  testify  to  acts  and  sayings  of  the 
wife  of  the  defendant  on  trial." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1855 ;    Dec.  Dig.  |  788.*] 

7.  Criminal  Law  (S  351  •)— Defense  —  Evi- 
dence. 

On  the  trial  of  one  accused  of  murder,  it 
was  not  error  to  refuse  to  allow  counsel  for  the 
defendant  to  ask  a  witness,  as  original  evidence, 
"Is  it  true  that  Mr.  I.  B.  Hall  (the  defendant] 
went  over  to  Mr.  Bennett's  and  phoned  down 
for  the  sheriff?" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  JOig,  §§  776,  778-785,  930-932;  Dec. 

8.  Homicide  (§  171*)— Evidence  —  Admissi- 
bility. 

^  It  was  not  error  for  the  court  to  direct  the 
witness  to  answer  the  questions  set  out  in  the 
eighth  division  of  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §1  351-358;    Dec.  Dig.  §  171.*] 

9.  New  Trial  (|  21*)— Ground. 

It  is  the  duty  of  the  judge  to  suppress  dis- 
order during  the  trial  of  the  case,  and,  where 
necessary,  to  rebuke  and  punish  those  causing 
it,  on  his  own  motion.  But  where  in  such  a  case 
the  court  rebuked  and  punished  the  person  or 
persons  causing  the  impropriety,  and  no  objec- 
tion was  made  to  the  disorder,  pending  the  trial, 
by  the  defendant  or  his  counsel,  and  no  motion 


was  made  to  declare  a  mistrial  by  reason  there- 
of^ and  no  ruling  was  invoked  from  the  court 
with  reference  thereto,  it  is  not  cause  for  a  new 
trial  that  the  court  did  not  of  his  own  motion 
declare  a  mistrial 

[Ed.  Note.—For  other  cases,  see  New  TrlaL 
Cent  Dig.  §§  30-33 ;    Dec.  dQ.  {  21.*]  ^ 

10.  Conviction  Sustained. 

The  verdict  is  supported  by  the  evidence. 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

I.  B,  Hall  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

Fulwood  &  Skeen  and  R.  D.  Smith,  all  of 
Tifton,  and  R.  A.  Hendricks,  of  Nashville, 
for  plaintiff  In  error.  J.  A.  Wilkes,  SoL  Gen^ 
of  Moultrie,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

HILL,  J.  The  defendant,  I.  B.  Hall,  was 
convicted  of  murder,  without  recommenda- 
tion. He  made  a  motion  for  new  trial,  which 
was  overruled,  and  he  excepted. 

[1]  1.  The  first  and  second  grounds  of  the 
motion  for  new  trial  complain  that  two  of 
the  jurors  who  served  in  the  trial  of  the 
case,  and  who  returned  a  verdict  of  guilty 
against  the  defendant,  were  not  fair  and  Im- 
partial, but  were,  on  the  contrary,  prejudiced 
against  the  defendant  prior  to  and  at  the 
time  of  the  trial,  and  at  the  time  they  quali- 
fied as  jurors,  and  during  the  time  they  de- 
liberated as  such  in  the  case.  As  tending  to 
show  the  bias  and  prejudice  of  one  of  the 
two  jurors,  it  was  alleged  that  he  expressed 
the  opinion,  in  the  presence  of  M.  A.  Howard, 
that  the  defendant  ought  to  be  hung;  and 
in  the  presence  of  R.  O.  Coarsey,  that  the  de- 
fendant ought  to  be  lynched ;  and  in  the  pres- 
ence of  J.  P.  Davis,  that  he  hoped  that  they 
would  not  get  him  on  the  jury,  for  his  mind 
was  already  made  up;  and  in  the  presence 
of  G.  W.  Whlttlngton,  that  he  never  had  any 
use  for  the  defendant,  and  was  willing  to 
join  in  a  crowd  to  lynch  him;  and  in  the 
presence  of  W.  G.  Gilstrap,  that  he  just 
wanted  to  get  on  the  juiy  so  that  he  could 
hang  the  defendant  It  was  insisted  that  the 
other  juror  was  likewise  biased  and  prej- 
udiced ;  and,  as  evidence  tending  to  show  it, 
that  he  went  to  the  house  where  the  tragedy 
occurred,  to  console  and  sympathize  with 
the  wife  and  children  of  the  deceased,  and 
sat  up  with  the  corpse  of  the  deceased,  and 
while  doing  so  declared,  in  the  presence  of 
Q.  W,  Whittlngton,  that  the  defendant  oufht 
to  be  lynched  that  very  night.  These  grounds 
of  the  motion  were  supported  by  the  affi- 
davits of  those  purporting  to  have  heard  the 
remarks  attributed  to  the  jurors,  and  of  wit- 
nesses supporting  the  good  character  of  the 
defendant's  witnesses.  The  state  submitted 
the  affidavits  of  the  two  jurors  attacked, 
denying  each  and  every  allegation  made 
against  them,  and  averring  that  their  minds 
were  perfectly  impartial  between  the  state 
and  the  accused.  There  were  many  affi- 
davits supporting  the  general  |ood  character 
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of  the  two  jurors  attacked.  Four  witnesses, 
who  were  present  with  the  juror  Davis  on  the 
night  that  the  latter  sat  up  with  the  corpse* 
of  Dennis  W.  Hall,  the  deceased,  made  affi- 
davits that  no  such  statement  was  made  by 
the  juror  during  the  night  in  the  presence  of 
G.  W.  Whittington,  nor  in  their  presence, 
nor  in  the  presence  of  any  one  in  their  knowl- 
edge. It  is  well  settled  in  this  state  that  the 
trial  judge  is  the  trior  as  to  the  competency 
and  disqualification  of  the  jurors  under  the 
evidence,  and  that  his  discretion  in  refusing 
a  new  trial  because  of  the  alleged  disqualifi- 
cation of  a  juror  on  account  of  bias  and 
prejudice  will  not  be  disturbed,  unless  it  is 
manifestly  abused.  We  have  examined  the 
evidence  upon  the  question,  and  it  c^oes  not 
appear  that  there  was  any  abuse  of  discre- 
tion on  the  part  of  the  trial  judge  in  refus- 
ing to  grant  a  new  trial  on  this  ground.  Ray 
T.  State,  15  Ga.  223;  Costly  v.  State,  19  Ga. 
614  (2);  Buchanan  v.  State,  24  Ga.  286  (2); 
Brinkley  t.  State,  58  Ga.  296  (3) ;  Durham 
V.  State,  70  Ga.  265  (12) ;  Vann  v.  State,  83 
Ga.  46  (15),  58,  9  S.  B.  945;  Hill  v.  State, 
91  Ga.  154,  16  S.  E.  976;  Allen  v.  State, 
102  Ga.  619,  29  S.  E.  470 ;  Huff  v.  State,  104 
Ga.  521  (7),  524,  30  S.  E.  808;  Carter  v. 
State,  106  Ga.  372,  32  S.  B.  345,  71  Am.  St 
Rep.  262;  Hackett  v.  State,  108  Ga.  40,  33 
S.  B.  842 ;  Roberts  v.  State,  110  Ga.  253,  34 
S.  E.  203;  Bowdoln  v.  State,  113  Ga.  1150, 
39  S.  E.  478;  Jones  v.  State,  117  Ga.  710, 
44  S.  E.  877;  King  v.  State,  119  Ga.  427, 
46  S.  E.  633 ;  Cox  v.  State,  124  Ga.  95,  52 
S.  B.  150 ;  McCrimmon  v.  State,  126  Ga.  560, 
55  S.  E.  481 ;  McLeod  t.  State,  128  Ga.  18,  57 
S.  E.  83 ;  Crawford  v.  State,  128  Ga.  30,  57 
S.  E.  94;  McNaughton  v.  State,  136  Ga.  600, 
71  S.  E.  1038;  Jefferson  v.  State,  137  Ga. 
382,  73  S.  B.  499 ;  Embry  v.  State,  138  Ga. 
464,  75  S.  E.  604. 

[21  2.  The  third  ground  of  the  motion  com- 
plains because,  after  the  case  was  submitted, 
the  jury  were  carried  to  an  improper  place 
to  deliberate,  in  that  a  large  crowd  remained 
in  the  courtroom,  at  the  rear  of  wluch  exist- 
ed an  open  closet,  in  which  a  large  section  of 
the  wall  had  not  been  plastered,  there  being 
nothing  but  lathing,  with  large  spaces  be- 
tween, through  which,  not  only  outside  con- 
versation in  the  courtroom  could  be  easily 
heard,  but  direct  communication  could  be  had 
by  the  jury  with  persons  in  the  courtroom, 
orally,  by  sight,  and  in  writing,  on  account  of 
which  this  defendant  did  not  have  that  fair 
and  impartial  trial  to  which  the  law  entitled 
him.  In  a  note  to  this  paragraph  of  the  mo- 
tion the  presiding  judge  certified  that  the  ju- 
ry was  taken,  under  instructions,  from  the 
courtroom  to  the  jury  room,  where  the  juries 
were  always  carried,  and  where  such  juries 
have  been  carried  since  the  creation  of  Hft 
county,  the  new  courthouse  being  in  course  of 
construction,  and  that  he  could  not  certify 
that  the  conversations  in  the  courtroom  oould 
be  easily  heard  in  the  jury  room,  nor  that 
direct  communication  could  be  had  with  per- 


sons in  the  jury  room  orally,  by  signs,  or  in 
writing,  on  account  of  the  conditions.  "I 
caused  two  sworn  bailiffs  to  be  placed  with 
the  jury,  and  every  safeguard  thrown  around 
the  jury  to  protect  it  from  the  slightest  inter- 
vention from  outside  sources.  I  was  in  the 
courtroom  constantly,  holding  court,  and 
could  not  have  heard  anything  at  all  from 
the  jury  room,  and  apprehended  that  noth- 
ing could  be  heard  in  the  jury  room  from  the 
courtroom."  The  two  sworn  bailiffs  who  at^ 
tended  the  jury  in  this  case  testified  that  no 
one  tried  to  communicate  with  the  jury  in 
any  manner  whatever;  and  that  had  any  one 
done  so  they  would  have  known  about  it; 
that  the  jury  was  absolutely  "under  guard  at 
all  times,"  and  that  while  deliberating  in  the 
jury  room,  one  of  the  deponents  guarded  the 
door,  and  the  other  kept  watch  around  the 
jury  room  on  the  outside  to  see  that  no  one 
came  anywhere  about  the  jury  room;  and 
that  no  person  entered  the  closet  to  their 
knowledge,  and  could  not  have  entered  with- 
out their  knowledge;  and  that  the  conduct  of 
the  jury  was  In  accordance  with  the  instruc- 
tions of  the  court  that  the  jury  were  never  to 
communicate  with  any  one  without  the  per- 
mission of  the  court  There  is  nothing  in  th'e 
motion,  or  otherwise,  showing  affirmatively 
that  there  was  any  communication  between 
the  jury  or  any  member  of  it  and  those  on 
the  outside  of  the  jury  room  during  the  con- 
sideration of  the  case;  and.  In  view  of  the 
certificate  of  the  presiding  judge,  and  the  af- 
fidavits of  the  attending  bailiffs,  we  think  the 
court  did  not  err  in  refusing  a  new  trial  on 
this  ground  of  the  motion.  It  nowhere  ap- 
pears that  the  defendant  was  hurt  in  any 
way  by  reason  of  the  jury  deliberating  in 
the  places  they  did.  See  Brown  v.  City  of 
Atlanta,  66  Ga.  76. 

[3]  3.  Error  is  assigned  because  the  court  re- 
fused a  new  trial  because  of  the  newly  discov- 
ered evidence  of  T.  S.  Marchant,  who  would 
testify:  "That  on  the  day  Dennis  W.  Hall  was 
killed,  and  about  half  an  hour  before  the  shoot- 
ing, Dennis  W.  Hall  came  to  the  place  of  busi- 
ness of  the  affiant  and  paid  afllant  $3.51  and 
redeemed  his  pistol,  which  was  held  by  af- 
fiant as  collateral  security.**  Motions  for 
new  trial  on  the  ground  of  newly  discovered 
evidence  are  addressed  to  the  discretion  of 
the  trial  judge:  and,  unless  that  discretion 
is  abused,  this  court  will  not  reverse  his  de- 
cision and  order  a  new  trial.  Jones  v.  State, 
supra ;  Miller  v.  State,  119  Ga.  561,  46  S.  E. 
838.  The  newly  discovered  evidence  of  Mar- 
chant  would  probably  not  affect  the  verdict 
on  another  hearing,  in  view  of  the  counter 
showing  made  by  the  state,  to  the  effect  that 
the  pistol  of  the  deceased  was  left  with  M. 
B.  and  W.  H.  McClelland  prior  to  the  com- 
mission of  the  homicide,  and  that  it  was  not 
shown  that  the  deceased  had  a  pistol  at  the 
time  he  was  killed,  but,  on  the  contrary, 
the  witness  who  testified  with  regard  to  it 
said  he  had  no  pistol.  See  Taylor  v.  State, 
135  Ga.  622,  70  S.  B.  237;  Barge  T.  State,  133 
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Ga.  431,  06  S.  E.  243;  MltcheU  ▼.  State,  138 
Ga.  21,  74  S.  E.  690. 

[4]  4.  It  was  not  error  to  refuse  the  re- 
quests to  charge  contained  in  the  fifth  and 
sixth  grounds  of  the  motion,  for  the  reason 
that  they  were  substantially  given  in  the 
general  charge. 

[6]  6.  Error  is  assigned  because  of  the  re- 
fusal of  the  court  to  give  the  following 
charge:  "If  you  believe  from  the  evidence 
that  after  the  defendant  fired  the  shot  that 
killed  the  deceased  he  made  no  effort  to  es- 
cape, but  voluntarily  surrendered  himself  up 
to  the  officers  of  the  law,  this  would  be  a  cir- 
cumstance you  would  be  entitled  to  consider 
as  throwing  light  upon  the  state  of  mind  of 
defendant  as  to  whether  he  was  acting  in 
good  faith  and  believed,  at  the  time,  he  was 
justified  in  the  act"  It  has  been  held  by 
this  court  that,  "The  fact  that  a  person  ac- 
cused of  a  crime  and  placed  under  arrest 
made  no  attempt  to  escape  cannot  be  proved 
by  him  in  his  own  behalf."  Llngerfelt  v. 
State,  125  Ga.  4,  53  S.  E.  803,  5  Ann.  Cas.  310. 
It  follows  that  the  court  did  not  err  in  re- 
fusing to  charge  as  requested. 

[6]  6.  The  eighth  ground  of  the  motion 
complains  of  the  refusal  of  the  court  to  give 
the  following  instruction  to  the  Jury: 
"Where  the  husband  is  on  trial  for  the  of- 
fense of  murder,  his  wife  is  an  incompetent 
witness,  and  cannot  testify  in  his  favor,  not- 
withstanding the  fact  that  other  witnesses 
are  allowed  to  testify  to  acts  and  sayings  of 
the  wife  of  the  defendant  on  trial."  In  a 
note  to  this  ground  of  the  motion  the  presid- 
ing Judge  certified  that  "the  Jury  understood 
full  well  that  the  wife  could  not  testify  in 
behalf  of  the  husband,  because  the  attorneys 
for  the  defendant,  in  the  presence  of  the  Jury, 
tendered  the  wife  as  a  witness  for  the  de- 
fendant, and  it  became  the  duty  of  the  court, 
in  the  presence  and  hearing  of  the  Jury,  to 
rule  out  this  testimony,  with  the  open  and 
expressed  statement,  more  than  once,  that  it 
was  ruled  out  because  the  wife,  under  the 
law,  could  not  testify  in  behalf  of  the  hus- 
band." The  presiding  Judge  had  stated  in 
the  presence  of  the  Jury  the  substance  of  the 
request  of  the  defendant  Even  if  the  re- 
quest to  charge  was  proper,  the  failure  to  so 
charge  could  not  hurt  the  defendant,  as  the 
Jury  understood  from  the  ruling  of  the  court, 
on  the  question  of  evidence,  why  the  wife 
did  not  testify  in  behalf  of  the  defendant 
The  failure  to  charge  as  requested  was  not 
error. 

[7]  7.  Complaint  Is  made  because  the  court 
refused  to  allow  counsel  for  defendant  to 
ask  the  witness  Thrasher  the  following  ques- 
tion: "Is  it  true  that  Mr.  I.  B.  Hall,  went 
over  to  Mr.  Bennett's  and  phoned  down  for 
the  sheriff?"  In  the  case  of  Jones  v.  State, 
132  Ga.  340,  63  S.  E.  1114,  this  court  held: 
"On  the  trial  of  a  defendant  charged  with 
murder  it  was  not  erroneous  for  the  Judge  to 
exclude  testimony  offered  by  the  defense,  to 
the  effect  that  a  few  moments  after  the  hom- 


icide he  went  to  the  sheriff  and  admitted  the 
killing,  and  surrendered  himself;  the  testi- 
mony not  being  offered  in  rebuttal  or  expla- 
nation of  any  evidence  introduced  by  the  state, 
but  merely  as  original  evidence."  This  ques- 
tion comes  within  the  ruling  made  in  the 
Jones  Case,  and  therefore  the  court  did  not 
err  in  excluding  the  testimony. 

[8]  8.  The  sixteenth  ground  of  the  motion 
complains  because  the  court,  over  the  objec- 
tion of  counsel  for  defendant,  directed  the 
witness  Ben  Lanier  to  answer  the  following 
question:  "How  came  Dennis  W.  Hall  in  the 
house,  do  you  know?"  The  answer  given  by 
the  witness  was  as  follows:  "Mrs.  Hall  ask- 
ed me  to  find  somebody  to  move  in  there; 
that  is,  Mrs.  I.  B.  Hall."  And  the  seventeeth 
ground  likewise  complains  against  the  ad- 
mission of  the  following:  "My  name  is  Ben 
Lanier.  I  made  the  trade  between  Dennis 
W.  Hall  and  Mrs.  I.  B.  Hall  about  the  house. 
Mrs.  Hall  asked  me  to  find  somebody  to  move 
there.  I  mean  the  wife  of  the  defendant,  I. 
B.  HalL  I  told  Dennis  W.  Hall  he  could  get 
the  house.  Mrs.  I.  B.  Hall  told  me  that  he 
could  get  it  for  the  rest  of  the  year.  He  was 
to  pay  $7.50  a  month  as  long  as  Mrs.  I.  B. 
Hall's  things  stayed  in  the  house,  and  when 
they  took  them  out  he  was  to  pay  $12.50.  I 
know  of  my  own  knowledge  that  he  paid  the 
rent  Mrs.  Hall,  the  wife  of  the  defendant, 
authorized  the  deceased  to  go  in  the  house 
under  a  contract  of  rental.  He  moved  into 
the  house.  I  am  positive  of  that.  I  think 
he  was  in  there  about  two  months  before  the 
trouble,  and  Dennis  W.  Hall  told  Mrs.  L  B. 
Hall  that  he  did  not  want  the  house  unless 
he  could  get  it  for  the  balance  of  the  year. 
Mrs.  Hall  answered  him,  and  told  him  that 
there  was  not  any  work  here  for  Mr.  Hall, 
and  his  work  was  in  Florida,  and  that  it  was 
too  expensive  for  him  to  stay  there  and  come 
here,  and  she  wanted  to  move  there.  Mr.  I. 
B.  Hall  did  not  authorize  Dennis  W.  Hall  to 
go  in  that  house.  None  of  the  conversations 
about  the  contract  of  rental  were  in  the  pres- 
ence of  I.  B.  Hall  or  communicated  to  him. 
He  was  in  Florida."  The  court  admitted  the 
evidence  with  the  statement:  "I  am  going 
to  admit  any  testimony  to  show  that  he  was 
in  the  house  of  the  defendant,  and  how  he 
happened  to  be  there,  and  that  is  the  only 
purpose  for  which  it  is  admitted."  We  think 
the  testimony  objected  to  was  properly  ad« 
mitted  by  the  court  It  tended  to  explain 
why  the  deceased  was  in  the  house;  that 
he  was  there  by  consent  and  procurement  of 
the  wife  of  the  defendant,  as  a  tenant,  and 
that  he  was  not  a  trespasser.  The  Jury  could 
have  found  from  the  statement  of  the  ac- 
cused that  he  recognized  the  tenancy  of  the 
decedent  under  the  agreement  of  rental  made 
by  the  wife  of  the  accused.  The  evidence  ob- 
jected to  tended  to  show  the  character  of 
the  occupancy  by  the  deceased,  and  waa  ad- 
missible for  that  purpose. 

[9]  9.  The  eighteenth  ground  of  the  mo* 
tion  complains  that  the  court  committed 
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ror  In  not  declaring  a  mistrial  and  with- 
drawing tlie  case  from  the  Jury,  on  account 
of  the  applause  given  to  the  counsel  for  the 
state,  in  the  presence  of  the  Jury,  *'and  while 
he  was  making  an  eloquent  appeal  for  the 
state  to  the  Jury,**  and  of  the  failure  of  the 
court  to  exclude  the  man  applauding  from 
the  courtroom.  With  reference  to  this  inci- 
dent Judge  Thomas  certifies  as  follows:  "I 
certify  that  R.  A.  Hendricks,  of  counsel  for 
the  defendant,  had  previously  argued  the 
case,  and  in  the  course  of  his  argument  did 
make  frequent  reference  to  the  testimony  of 
Mrs.  Tiffy  Lanier,  and  attacked  her  testi- 
mony, and  repeatedly  referred  to  the  evi- 
dence that  her  husband,  he  said,  came  from 
Bulloch  county ;  and  Mr.  Covington,  in  reply. 
In  his  humorous  way,  urged  that  a  few  of  us 
were  not  conferred  with  as  to  our  birth- 
place. This  latter  reference  created  some 
little  amusement  in  the  courtroom,  and  par- 
ticularly attracted  Ben  Lanier,  the  husband 
of  Mrs.  Tiffy  Lanier,  the  witness,  and  he  ap- 
plauded by  popping  his  hands.  When  this 
occurred  Mr.  Lanier  was  on  the  opposite  side 
of  the  courtroom  from  the  Jury.  He  was 
over  towards  the  stairway  that  leads  out  of 
the  courtroom,  and  I  Judge  about  halfway 
from  where  the  Judge  was  to  the  stairway. 
I  immediately  arrested  the  proceedings  in 
the  courtroom,  and  announced  that  such  con- 
duct would  not  be  tolerated,  and  ordered  the 
sheriff  to  arrest  Mr.  Lanier  and  collect  $5 
from  him  as  a  fine  and  take  him  out  of  the 
courtroom,  whereupon  the  sheriff,  who  was 
near  where  the  Judge  was,  immediately  pro- 
ceeded to  the  place  where  Mr.  Lanier  was, 
and  appeared  to  be  carrying  out  the  court's 
orders,  and  quiet  was  restored,  and  then  I  di- 
rected the  case  to  proceed.  The  sheriff  later 
informed  me  that  he  did  take  him  out  of  the 
courtroom,  but  that  he  did  not  have  $5  In  his 
pocket  at  the  time,  and  that  a  friend  assumed 
the  responsibility  for  the  payment  of  the 
money  the  next  morning,  and  he  released  him 
until  that  time  upon  that  'statement  of  facts. 
Everything  I  said  and  did  was  done  openly 
in  the  presence  of  the  Jury  and  the  crowded 
courtroom,  and  no  one  could  fail  to  under- 
stand that  the  court  expressly  disapproved 
the  misconduct  of  Lanier.  So  far  as  the 
court  knew,  counsel  on  both  sides  were  satis- 
fied, because  no  complaint  was  made  by 
counsel  for  the  defendant  or  the  state;  no 
motion  was  made  that  the  court  declare  a 
mistrial  or  give  any  additional. instructions; 
and  the  words  used,  which  promoted  the  mis- 
conduct, being  humorous,  it  did  not  occur  to 
the  Judge  that  more  was  necessary  to  be 
done  than  was  done,  and  particularly  so  in 
the  absence  of  a  motion  of  some  kind  from 
either  side."  It  is  insisted  that  the  failure 
of  the  presiding  Judge  to  declare  a  mistrial 
on  his  own  motion  was  harmful  error;  that 
the  applause  was  calculated  to  prejudice  the 
minds  of  the  Jury  against  the  defendant, 
that  it  is  impossible  to  say  what  impression 


this  applause  made  upon  the  minds  of  the 
Jury,  and  that  the  failure  of  the  presiding 
Judge  to  warn  the  Jury  not  to  be  infiuenced 
by  the  applause  was  grievous  error.  It  will 
be  seen  from  the  certificate  of  the  trial  Judge 
that  he  caused  the  trial  of  the  case  to  be 
arrested,  and  not  only  rebuked  the  conduct 
of  the  party  making  the  applause,  but  caused 
the  sheriff  to  arrest  the  offender  and  to  col- 
lect a  fine  of  $5,  and  to  take  him  from  the 
courtroom.  The  sheriff  appeared  to  be  carry- 
ing out  the  orders  of  the  court  who  then  di- 
rected the  case  to  proceed.  Counsel  for  de- 
fendant evidently  thought  at  the  time  that 
the  rebuke  of  the  court  was  sufiSdent  for  the 
present,  and  to  prevent  a  recurrence  in  the 
future;  for  no  motion  to  declare  a  mistrial 
was  made  by  the  defendant  or  his  counsel. 
It  is  the  duty  of  the  trial  Judge  to  suppress 
disorder  during  the  progress  of  a  trial,  and 
to  rebuke  where  necessary,  and  punish  those 
committing  disorder  on  his  own  motion ;  and 
this  was  done  in  the  instant  case.  Under  the 
circumstances  recited  in  the  record,  we  think 
the  court  did  not  err  In  not  declaring  a  mis- 
trial on  his  own  motion.  O'Dell  v.  State, 
120  Ga.  152  (5),  154,  47  S.  E.  577.  We  do  not 
mean  to  intimate  that  if  a  motion  had  been 
made  in  this  case  to  declare  a  mistrial  it 
should  have  been  granted. 

[10]  10.  The  other  assignments  of  error 
are  without  substantial  merit  The  charge 
of  the  court  fully  covered  the  issues  in  the 
case.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

The  affidavits  submitted  by  the  state  in 
connection  with  the  hearing  of  the  motion  for 
a  new  trial  are  properly  before  this  court  for 
consideration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(141  Ga.  72) 
BURKE  ft  JOSEPH  v.  WHITB  et  al. 

(Supreme  Court  of  Georgia.     Nov.  17,  1913.) 

(Syllabus  hy  the  Court.) 

1.  AffeaIi  and  Error  (§  776*)— Exceptions, 
Bnx  OF  (§  43*)— Presentation  After  Time 
— Withdraw  Ai/— Dismissal. 

In  an  equitable  action  a  final  decree  was 
rendered  on  June  26,  1013.  From  the  certifi- 
cate of  the  clerk  of  the  court  attached  to  the 
transcript  of  the  record  it  appears  that  the 
term  of  coart  adjourned  on  July  9th.  The  pre- 
siding judge  certified  that  the  bill  of  exceptions 
was  tendered  to  him  on  Augrust  23,  1913,  being 
more  than  30  days  after  the  adjournment  of 
the  term  of  court  In  this  court  a  motion  was 
made  to  dismiss  the  writ  of  error  on  this 
ground  and  others.  When  the  case  was  called, 
counsel  for  the  plaintiffs  in  error  conceded  that, 
under  former  rulings,  the  writ  of  error  was 
subject  to  dismissal  on  the  ground  mentioned. 
He  presented  a  written  motion  to  be  allowed  to 
withdraw  the  bill  of  exceptions  without  preju- 
dice and  without  affirming  the  judgment  of  the 
court  below,  but  with  direction  and  permission 
that  plaintiffs  in  error  have  the  right  to  apply 
to  the  superior  court  for  leave  to  file  a  bill  of 
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review  on  account  of  errors  in  the  decree  al- 
leged to  appear  on  the  face  of  the  record.  It 
was  further  moved,  if  this  court  should  see 
proper  to  confirm  the  decree  by  dismissing  the 
writ  of  error,  on  the  motion  made  for  that 
purpose,  that  the  court  should  also  include  in 
Its  order  of  dismissal  a  provision  that  the  plain- 
tiffs in  error  be  permitted  to  apply  to  the  court 
below  to  be  allowed  to  file  a  bill  of  review  on 
account  bf  errors  alleged  to  appear  on  the  face 
of  the  record.  Held  that,  the  bill  of  exceptions 
having  been  tendered  to  the  presiding  judge 
after  the  time  allowed  by  law  for  that  purpose 
had  expired,  the  writ  of  error  must  be  dis- 
missed. 

(a)  The  motion  to  withdraw  the  bill  of  ezcep- 
tioDs  is  not  absolute,  but  coupled  with  a  prayer 
for  an  additional  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3115-3119;  Dec.  Dig.  § 
776  ;♦  Exceptions,  Bill  of.  Cent  Dig.  §  72% ; 
Dec.  Dig.  §  43.»] 

2.  Appeal  and   Erbob   (|   802*)— Okdkb   of 
Dismissal— Biix  of  Bbvibw. 

Under  such  circumstances  this  court  de- 
clines to  add  to  its  order  of  dismissal  provi- 
sions looking  to  the  filing  of  a  proceeding  in  the 
nature  of  a  bill  of  review  in  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CentDig.  §S  3167, 3168 :  DecDig.  1 802.*] 

3.  Appeal  and  Errob  (S  1203*)— Egtrirr  (| 
442*)— Bill  of  Review— Scope. 

In  Southard  v.  Russell,  16  How.  647,  14  L. 
Ed.  1052,  and  similar  cases,  it  has  been  held 
that  where  a  case  is  decided  by  an  appellate 
court  and  a  mandate  sent  down  to  the  court 
below  to  carry  out  the  decree,  a  bill  of  review 
will  not  lie  in  the  court  below  to  correct  errors 
of  law  alleged  on  the  face  of  the  decree,  but  re- 
sort must  be  had  to  the  appellate  court.  But 
this  ruling  does  not  apply  to  a  case  where  there 
is  a  dismissal,  by  a  court  of  errors,  of  the  writ 
of  error  for  want  of  jurisdiction,  because  the 
bill  of  exceptions  was  not  presented  within  the 
time  allowed  by  law.  Moreover,  in  this  state, 
motions  for  new  trial  and  exceptions  to  final 
decrees  can  be  had  in  equitable  actions  as  well 
as  in  those  strictly  legal,  and  the  former  use 
of  the  bill  of  review  has  been  much  narrowed. 
Brower  v.  Cothran,  75  Ga.  9. 

(a)  Nor  is  the  case  within  the  rulings  made 
by  this  court,  where  a  bill  of  exceptions  should 
have  been  filed  in  the  trial  court  as  one  pen- 
dente lite,  but  was  prematurely  brought  to  this 
court  and  was  allowed  to  be  withdrawn  and 
filed  in  the  trial  court  where  the  cause  was 
still  pending. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4666,  4684-4601,  4603; 
Dec.  Dig.  §  1203  ;♦  Equity,  Cent  Dig.  §{  1065- 
1070;   Dec.  Dig.  |  442.*] 

Error  from  Superior  Court,  Floyd  Coun- 
ty;  Moses  Wright,  Judge. 

Equitable  action  between  Burke  &  Joseph 
and  O.  O.  White  and  others.  From  the 
Judgment,  Burke  &  Joseph  bring  error.  Writ 
of  error  dismissed,  and  application  for  ad- 
ditional order  denied. 

Leahy,  Saunders  &  Barth.  of  St  Louis,  Mo., 
and  J.  M.  Hunt  and  Dean  &  Dean,  all  of 
Rome,  for  plaintiff  In  error.  Wesley  Shrop- 
shire, of  Summerville,  Maddox  &  Doyal, 
Lipscomb  &  WiUingham,.  McHenry  &  Porter, 
M.  B.  Eubanks,  Denny  &  Wright  Hamilton 
&  Hutchens,  Sharp  &  Sharp.  F.  W.  Cope- 
land,  W.  B.  Mebane,  and  Nathan  Harris,  all 


of  Borne,  and  McDaniel  &  Black,  ot  Atlanta, 
for  defendants  in  error. 

FEB  CURIAM.  Writ  of  error  dismissed. 
Application  for  additional  order  denied.  All 
the  Justices  concur. 

041  Ga.  6S> 
KING  V.  WALKEB. 
(Supreme  Court  of  Georgia.     Nov.  17,  1918.) 

(Syllabus  by  the  Court.) 

1.  MoBTQAOES  ({  353*)— Deed  as  Mobtgaoe— 
PowEB  OF  Sals— Notice. 

The  grantee  in  a  deed  to  land  to  secure  a 
debt  which  contains  a  power  of  sale,  is  not  re- 
quired to  give  notice  to  the  grantor  of  his  inten- 
tion to  exercise  the  power  of  sale  contained  in 
the  instrument  where  the  same  provides  for  no 
other  notice  tlian  advertising  in  a  given  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  (  1050 ;    Dec.  Dig.  i  353.*] 

2.  MoBTQAGBS  ((  346*)— Dbbd  as  Mobtqaob— 
Sale— Validiit. 

Under  the  power  of  sale  contained  in  a  deed 
to  secure  a  debt  authorizing  the  grantee  to 
"seize  and  take  possession  of  said  property  and 
to  sell  the  same.  *  *  *  after  having  adver- 
tised said  property  at  the  courthouse  for  ten 
days  by  written  or  printed  notice,"  the  grantee 
was  not  required  to  take  possession  of  the  land 
in  order  to  effect  a  valid  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  t  1044 ;   Dec  Dig.  (  346.*] 

3.  Vebdict  Sustained. 

Under  the  pleadings  and  agreed  statement 
of  facts,  a  verdict  for  the  plaintiff  was  required. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  B.  Thomas.  Judge. 

Action  by  W.  A.  Walker  against  Dollle 
King.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Bennet,  Long  &  Harrell,  of  Quitman,  for 
plaintiff  in  error.  Branch  &  Snow,  of  Quit- 
man, for  defendant  in  error. 

BEC^,  J.  [1]  Dollle  Harris  executed  a 
deed  conveying  a  certain  lot  of  land  to  D.  T. 
Clyatt  to  secure  the  payment  of  a  debt 
About  four  years  after  the  debt  became  due, 
in  the  exercise  of  the  power  of  sale  contain- 
ed in  the  deed,  Clyatt  offered  the  lot  of  land 
for  sale  before  the  door  of  the  courthouse  of 
Brooks  county,  after  having  advertised  the 
same  for  ten  days  by  notice  posted  at  the 
courthouse.  The  property  was  bid  in  by 
Frank  L.  Gibson  for  the  sum  of  $57.50.  By 
subsequent  transfer  the  title  passed  to  W.  A. 
Walker.  He  brought  complaint  to  recover 
the  land  from  DoUie  Harris.  She  filed  her 
plea  in  which  she  alleged  that,  if  the  proper- 
ty was  advertised  for  sale,  she  had  no  no> 
tice  of  it  and  knew  nothing  about  it;  that 
after  the  property  was  sold  and  as  soon  as 
she  ascertained  the  fact,  and  before  Gibson 
had  sold  the  land,  she  tendered  to  him  the 
sum  of  $57.50  and  interest  thereon  at  8  per 
cent,  which  he  refused  to  accept;    that  at 
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the  time  the  property  was  sold  tbe  defendant 
was  indebted  to  Clyatt  only  of  $38 ;  that 
**the  terms  of  said  contract  [security  deed] 
attached  to  plaintiff's  petition  were  not  com- 
plied with*' ;  that  the  defendant,  when  in- 
fonned  that  the  attorneys  for  Clyatt  held 
the  paper  for  collection,  tried  to  ascertain 
from  them  the  amount  due  thereon;  that 
they  stated  to  her  that  a  certain  sum  was 
due,  but  she  told  them  this  was  not  the  cor- 
m*c  amount;  and  that  she  was  unable  to 
ascertain  from  Clyatt  the  amount  due  there- 
on. The  Jury  returned  a  yerdict  for  the 
plaintiff,  and  the  defendant  made  a  motion 
for  a  new  trial,  which  was  overruled. 

The  power  of  sale  contained  in  the  deed  Is 
in  the  following  language:   "And  in  case  of 
failure  to  pay  said  indebtedness  at  the  matu- 
rity thereof,  the  payee  of  this  note,  their 
agents,  attorneys,  heirs  or  assigns  are  hereby 
IrreTocably    authorized    and    empowered   to 
seize  and  take  possession  of  said  property, 
and  to  sell  the  same  for  cash  at  public  outcry 
In  front  of  the  courthouse  in  said  county, 
after  having  advertised  said  property  at  said 
conrthouse  for  ten  days  by  written  or  print- 
ed notice,  and  apply  the  proceeds  of  said 
sale  to  the  payment  of  said  indebtedness  and 
all  costs  of  said  sale,  including  ten  per  cent, 
additional  for  further  [?]  attorney's  fees,  and 
the  balance,  if  any,  to  be  subject  to  my  order. 
And  the  payees  of  said  note,  their  agent,  at- 
torney, heirs,  or  assigns  are  fully  authorized 
to  bid  at  said  sale  and  to  make  a  fee  simple 
title  to  said  property  to  the  purchaser  or 
purchasers."    The  advertisement  of  the  prop- 
erty and  the  sale  were  strictly  in  pursuance 
of  these  stipulations.    It  was  not  necessary, 
In  order  to  effect  a  valid  sale,  that  any  no- 
tice other  than  the  advertisement  provided 
in  the  paper  should  have  been  given.    The 
grantee  in  the  deed,  before  exercising  the 
power  of  sale,  was  not  required  to  give  to 
the  grantor  personally  any  notice  of  his  in- 
tention to  exercise  the  same.    This  has  been 
adjudicated:    "There  is  no  statute  in  this 
state  requiring  the  mortgagee  to  give  notice 
to  the  mortgagor  that  he  will  exercise  the 
power  of  sale  contained  in  his  mortgage. 
Whether  such  notice  shall  be  given,  and  the 
character  of  the  note,  depend  upon  the  terms 
of   the    instrument    containing    the    power. 
When  the  instrument  contains  no  provision 
in  reference  to  notice  other  than  that  the 
time   and   place   shall  be   advertised    In   a 
given  way,  no  other  notice  is  required  than 
advertisement  in  the  manner  prescribed  in 
the  instrument"     Garrett  v.  Crawford,  128 
6a.  519,  523,  57  S.  E.  7d2,  119  Am.  St  Rep. 
388,  11  Ann.  Cas.  167. 

[2]  2.  Under  the  provisions  of  the  power 
of  sale  stated  above,  it  was  not  necessary  for 
the  grantee  to  take  possession  of  the  land  in 
order  to  effect  a  valid  sale.  Cromartie  v. 
Weaver,  137  Ga,  452,  73  S.  B.  504. 
[3]  3.  Under    the    pleadings    and    agreed 


statement  of  fftcts,  a  verdict  for  the  plain- 
tiff was  required. 

Judgment  affirmed.    All  the  Justices  con- 
cur.. 

a41  Ga.  44) 
HOLMES  ▼.  A  J.  SCHWAB  &  SONS. 
(Supreme  Court  of  Georgia.     Nov.  15,  1918.) 

(Syllabus  hy  the  Court.) 

1.  GuABANTT  (§  9*)  — What  Constitutbs  — 
Letticb  of  Chedit. 

Where  one  writes  a  letter  of  credit  author- 
izing and  requesting  the  person  addressed  to 
ship  such  goods  to  Uie  order  of  another  person 
as  this  person  may  order  between  the  date  of 
the  letter  and  a  date  fixed  in  the  letter,  limit- 
ing the  writer's  liability  to  a  certain  sum,  and 
agreeing  that,  if  the  person  to  whom  the  goods 
are  to  be  shipped  should  fail  to  pay  for  the 
goods  by  the  date  fixed,  the  writer  of  the  letter 
will  pay  for  them  at  the  price  charged,  and 
the  goods  are  shipped  within  the  dates  fixed, 
the  agreement  on  the  part  of  the  promisor  is 
a  guaranty,  and  the  promisor's  responsibility 
and  liability  is  that  of  a  guarantor. 

[Ed.   Note.— For  other   cases,   see   Guaranty, 
Cent.  Dig.  §  10;    Dec,  Dig.  §  9.*] 

2.  GuABANTT  (I  7*)— Acceptance— Notice. 

Under  the  terms  of  such  letter,  notice  of 
the  acceptance  of  the  guaranty  and  of  the  sliip- 
ment  of  the  goods  in  accordance  therewith  is 
unnecessary  where  notice  of  the  shipments  is 
waived  in  the  letter.  Sheffield  v.  Whitfield,  6 
Ga.  App.  764,  Co  S.  E.  807. 

[Ed.   Note. — For  other  cases,   see  Guaranty, 
Cent.  Dip.  )|  9:    Dec.  Dijr.  fi  7.*] 

3.  GuARAWTT  (§  82*)— Action  Against— Pab- 

TIES. 

Upon  the  failure  of  the  person  to  whom  the 
goods  are  shipped  to  pay  for  the  same  on  or 
before  the  date  fixed  in  the  letter,  the  guarantor 
is  properly  sued  alone^  and  the  primary  debtor 
is  not  subject  to  suit  jointly  -with  him.  Sims  & 
Auchmuty  v.  Clark  &  Co..  91  Ga.  302,  18  S. 
E.  158. 

[Ed.   Note.— For  other  cases,   see  Guaranty, 
Cent  Dig.  §  97 ;   Dec.  Dig.  (  82.*] 

4.  GUABANTT  (§  36*)- Liability  or  Guaban- 

TOB— AlTOBNET'S  FEES. 

The  guarantor  having  agreed  in  the  letter 
of  credit  to  pay  attorney's  fees  in  case  of  suit, 
and  suit  having  been  brought  to  enforce  his 
liability,  he  is  as  much  liable  for  attorney's 
fees  as  for  the  principal  and  interest  of  the 
debt.  Sheppard  v.  Daniel  Miller  Co.,  7  Ga. 
App.  760,  68  S.  B.  451. 

[Ed.   Note. — For  other  cases,   see  Guaranty, 
Cent  Dig.  i§  3&^5 ;    Dec.  Dig.  (  36.*] 

5.  GUABANTT   (§  36*)— Liability  of   Guab- 
ANTOB— Extent. 

It  appearing  that  the  amount  of  the  ac- 
count for  goods  charged  to  the  principal  debtor 
on  a  date  fixed  in  the  letter  of  credit  was  in 
excess  of  $5,000,  the  amount  for  which  the 
guarantor  was  responsible,  and  that  the  debtor 
had  made  payments  amounting  to  $500.  the 
defendlant  was  not  entitled  to  have  $500  de- 
ducted from  the  $5,000,  but  only  so  much  there- 
of as  remained  after  paying  the  excess  of  the 
principal  debtor's  liability  above  the  $5,000. 
The  letters  written  by  the  guarantor  by  their 
terms  fixed  the  limits  of  the  guarantor's  respon- 
sibility, and  not  of  the  amount  of  credit  to  be 
extended  to  the  principal  debtor.  Carson  v. 
Hurst,  137  Ga.  640,  74  S.  E.  52,  26  Ann.  Cas. 
1913A.  1086. 

[Ed.   Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {§  38-45 ;   Dec  Dig.  (  36.*] 
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Error  from  Superior  Court,  Crisp  County; 
W.  F.  George,  Judge. 

Action  by  A.  J.  Schwab  &  Sons  against  D. 
Holmes.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

W.  F.  Hall  and  E.  F.  Strozler,  both  of 
Cordele,  for  plalntlfT  In  error.  Whipple  & 
McKenzle,  of  Cordele,  for  defendants  in  er- 
ror. 


beck;,  J.  Schwab  &  Sons  brought  com- 
plaint against  Holmes  to  recover  the  value 
of  certain  goods  alleged  to  have  been  sold 
to  one  Shaffer  on  the  guaranty  of  Holmes. 
Three  letters  of  credit  were  written  by  the 
defendant  to  the  plaintiffs;  one  limiting  the 
responsibility  of  the  writer  to  $3,000,  the  sec- 
ond limiting  his  responsibility  for  goods 
shipped  to  $1,500,  and  a  third  to  $500,  mak- 
ing a  total  of  $5,000,  for  which  the  defend- 
ant issued  letters  of  .credit  The  letters  were 
dated  M3ay  5,  1911,  July  29,  1911,  and  August 
12,  1911.  Except  as  to  the  amount  of  credit 
fixed,  and  the  date  after  which,  on  failure  of 
Shaffer  to  pay  for  the  goods,  responsibility  of 
the  writer  would  become  fixed,  the  letters 
contained  substantially  the  same  stipulations, 
to  wit:  An  agreement  upon  the  part  of  the 
writer  that,  if  by  the  named  date  Shaffer 
should  fall  to  pay  for  the  goods  that  should 
be  ordered  by  him,  then  the  writer  of  the 
letter  would  pay  for  the  goods  at  the  price 
charged,  with  Interest  and  attorney's  fees. 
The  letters  contained  also  a  waiver  of  notice 
of  shipment  The  defendant  demurred  on  the 
grounds:  (1)  That  the  contract  between  the 
plaintiffs  and  the  defendant,  as  appeared 
from  the  petition  and  the  exhibits  attached 
(the  letters  referred  to),  was  one  of  surety- 
ship, and  not  of  guaranty;  (2)  that  the 
plaintiff  could  not  recover  attorney's  fees; 
(3)  that  the  petition  shows  that  the  extent 
of  the  original  liability  of  Holmes  was  the 
sum  of  $5,000,  and  that  Shaffer  has  paid  the 
plaintiff  upon  the  original  indebtedness  the 
sum  of  $562.98,  which  amount  should  be  de- 
ducted from  said  sum  of  $5,000.  The  court 
overruled  the  demurrer,  and  the  Jury  found 
for  the  plaintiff. 

[1]  1.  Whatever  of  difficulty  there  may  be 
in  specific  instances  in  deciding  whether  a 
contract  is  one  of  suretyship  or  guaranty — 
a  difficulty  which  to  a  certain  extent  arises 
from  a  confusion  produced  by  the  divergent 
views  of  the  different  courts  in  regard  to 
contracts  that  have  come  before  them  for 
construction — there  can  be  no  such  difficulty 
in  the  present  case.  The  contract  of  Holmes 
is  clearly  one  of  guaranty.  There  Is  not  a 
line  in  it  that  is  of  the  essence  of  the  con- 
tract that  is  inconsistent  with  the  plaintiffs' 
contention  that  the  defendant  is  liable  as  a 
guarantor. 

[2-5]  2^.  Previous  adjudications  of  similar 
questions  render  it  unnecessary   to  discuss 


those  questions  which  are  ruled  upon  in  head- 
notes  2,  8,  4,  and  5. 
Judgment  affirmed.    All  the  Justices  con- 


cur. 


(141  Ga.  1) 
BEXLEY  V.  STATE. 
(Supreme  Court  of  Gleorgia.     Nov.  12,  1913.) 

(Syllahiss  ly  the  Court,) 

1.  Cbiminai.  Law  (|  283*)— Plea  in  Abate- 
ment—Evidenob--C;lebigal  Ebbob. 

Where  a  plea  in  abatement  is  based  upon 
the  ground  that  it  appears  upon  the  face  of 
the  indictment  that  one  not  qualified  to  act 
as  a  grand  juror  did  participate  in  finding  and 
returning  the  bill,  it  is  competent  to  show  that 
the  writing  of  the  name  of  such  grand  juror 
in  the  indictment  was  a  clerical  error  upon  tbe 
part  of  tbe  clerk  of  that  body,  who  wrote  it  for 
the  name  of  one  who  was  qualified  to  act  as  a 
grand  juror,  and  who  did  in  fact  act  after  hav- 
ing been  duly  drawn  as  a  grand  juror. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  (  654;    Dec.  Dig.  §  283.*] 

2.  Cbiminal  Law  (§  288*)— Plea  in  Abate- 
ment—Evidbnce--Oband  JUBY. 

It  was  not  error  for  the  court  to  permit  a 
witness,  over  objection,  to  testify  that  he  was  a 
member  of  the  grand  jury  that  returned  a  bill 
of  indictment,  his  name  appearing  in  the  bill  as 
one  of  the  grand  jurors  finding  and  returning 
the  same ;  nor  was  it  error  to  permit  the  same 
witness  to  testify  that  a  certain  other  grand  ju- 
ror whose  named  appeared  in  the  face  of  the  biU 
of  indictment  served  as  a  member  of  the  grand 
jury. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  654 ;    Dec.  Dig.  §  283.*] 

3.  Cbuqnal  Law  ({  283*)— Plea  in  Abate- 

UENT-'EVIDENCE— ObAND    JuBY. 

It  was  competent  for  the  witness  just  re- 
ferred to  to  testify  that  one  whose  name  ap- 
pears in  the  face  of  the  bill  of  indictment  as 
a  grand  juror  did  not  serve.  Such  fact  could 
be  proved  by  parol  evidence,  and  did  not  vary 
the  indictment,  nor  the  minutes  of  the  court 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  654 ;    Dec.  Dig.  §  283.*] 

4.  Cbiminal  Law  (§§  419,  420*)— Homicide 
(§  174*)— Witnesses  (§  52*)— Competency 
—Husband  and  Wife  —  Evidence  —  Hbab- 
8AY— Admission  of  Evidence. 

The  court  did  not  err  in  permitting  a  wit- 
ness offered  bv  the  state  to  testify  that  the  ac> 
cused,  upon  being  questioned  as  to  a  certain 
pistol,  which  was  subsequently  introduced  in 
evidence  and  which  it  was  material  to  identify, 
had  said.  *'Take  this  note  and  give  it  to  my 
wife,  and  she  will  give  you  the  pistol;"  and 
that  upon  the  delivery  of  this  note  to  the  wife 
she  went  to  where  the  pistol  was  lying  upon 
the  ground  among  weeds  about  20  steps  from 
the  house  of  the  accused,  picked  up  tbe  pistol, 
and  handed  it  to  the  witness.  This  was  not 
in  the  nature  of  hearsay  testimony,  nor  tanta- 
mount to  introducing  the  wife,  who  was  in- 
competent to  testify  as  a  witness  either  for  or 
against  the  husband. 

(a)  The  evidence  just  referred  to  was  not 
rendered  inadmissible  by  the  fact  that  the  wit- 
ness testified,  furth^,  "that,  at  the  time  and 
on  the  occasion  when  he  got  the  pistol  in  ques- 
tion from  the  hand  of  the  wife  of  movant,  he 
(the  witness)  made  said  wife  bring  the  pistol  to 
him;  that  ne  (the  witness)  told  the  said  wife 
to  go  and  get  the  pistql  for  him,  and  that  she 
said  she  didn't  have  it,  but  that  he  then  made 
her  bring  it  to  him ;   that  witness  saw  said  wife 
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when  she  took  said  pistol  np  out  of  the  weeds ; 
that  under  the  direction  of  witness  said  wife 
weot  out  in  the  weeds  and  picked  up  the  pistol 
^nd  brought  it  to  him ;"  no  objection  being  pre- 
sented on  the  ground  that  either  the  accused 
or  his  wife  did  not  act  freely  and  voluntarily. 
[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  975-983 ;  Dec.  Dig.  §§  419, 
420;*  Homicide,  Cent.  Dig.  §|  359-371;  Dec 
Dig.  j  174 ;  ♦  Witnesses.  Cent  Dig.  i§  124. 
12^136,  165,  415-417,  419,  424;    Dec  Dig.  { 

5.  Homicide  (§  305*)— Instbuctions— Degbkb 
OF  Offense. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "If  you  should  find  in  this  case, 
gentlemen,  under  the  evidence  and  the  law  I 
have  given  you  in  charge,  that  the  defendant, 
Jim  Bezley,  is  guilty  of  murder  under  Uie  evi- 
dence, that  he  was  the  actor  or  absolute  perpe- 
trator of  the  crime,  why  then  that  would  end 
your  deliberations,  and  you  should  return  a 
verdict  accordin|:ly ;  but  you  may  inquire  wheth- 
er under  the  evidence,  if  he  is  not  the  actor  or 
absolute  perpetrator  of  the  crime,  as  to  whether 
or  not  under  the  evidence  he  is  guilty  as  a  prin- 
cipal in  the  second  degree." 

[Ed.   Note. — ^For  other  cases,   see   Homicide, 
Cent.  Dig.  §  637 ;   Dec  Dig.  §  305.*3 

6.  Homicide  (§  305*)— Instructions— "Abet." 

The  court  charged  the  jury  that  if  they 
should  find  that  "Jim  Bexley  was  present  par- 
ticipating in  the  killing  and  murder  of  Ainos 
Mclaughlin,  and  that  he  was  aiding  and  abet- 
ting Idella  McLaughlin  to  commit  the  crime, 
why  then,  gentlemen,  under  such  circumstanc- 
es as  these,  Jim  Bexley  would  be  guilty  as  prin- 
cipal in  the  second  degree.  But  he  denies, 
jrentlemen,  that  he  is  guilty  as  principal  in 
the  first  or  second  degree  either.  In  criminal 
law,  gentlemen,  the  word  'abet'  means  to  en- 
courage, to  set  another  on,  to  commit  a  crime; 
to  abet  another  to  commit  a  crime  ia  to  com- 
mand, to  procure,  or  to  counsel  him  to  do  it, 
and  presence  or  participation  are  necessary  to 
constitute  one  an  abettor."  Having  thus  ex- 
plained what  facts  would  constitute  one  a  prin- 
cipal guilty  of  murder  in  the  second  degree,  and 
having  explained  the  meaning  of  the  word 
"abet"  as  used  in  its  definition,  the  court  did  not 
err  in  adding:  "Even  if  one  was  present,  gentle- 
men, at  the  commission  of  a  crime  and  mentally 
approving  or  consenting  to  same,  yet  if  that 
consent  was  unknown  to  the  person  committing 
the  crime,  the  one  so  mentall;^  approving  could 
not  be  held  guilty  as  a  principal. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  637 ;   Dec  Dig.  |  305.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,   p.  15.] 

7.  Denial  of  New  Tbial  Appboved. 

There  was  no  merit  in  the  ground  of  the 
motion  based  upon  the  alleged  newly  discovered 
evidence. 

8.  Conviction  Sustained. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Coweta  Coun- 
ty ;  R.  W.  Freeman,  Judge. 

Jim  Bexley  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  C.  Wright  and  A.  S.  York,  both  of  New- 
nan,  for  plaintiff  in  error.  J.  R.  Terrell,  Sol. 
Gen^  of  Greenville,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State. 

BECK,  J.  Jim  Bexley  was  jointly  indict- 
ed with  Idella  McLaughlin  for  the  offense 
of  murder,  it  being  charged  that  they  did 


murder  Amos  McLaughliiL  At  the  March 
term,  1913,  of  the  superior  court,  Bexley  was 
convicted,  and  made  his  motion  for  a  new 
trial,  which  was  overruled.  He  excepted  to 
the  overruliiiig  of  a  motion  for  a  new  trial 
and  of  a  plea  In  abatement 

[1  ]  The  Judge,  to  whom  was  submitted  the 
issue  made  by  the  plea  in  abatement,  prop- 
erly overruled  the  plea  under  the  facts.  It 
is  alleged  in  the  plea,  as  grounds  for  abat- 
ing the  indictment,  that  the  name  of  J.  J. 
Goodwyn  appears  In  the  indictment  as  one 
of  the  grand  Jurors  who  returned  the  bill 
against  the  defendant,  and  that  J.  J.  Good- 
wyn was  not  a  competent  and  qualified  grand 
juror.  It  was  shown  that  James  J.  Good- 
wyn did  not  serve  as  a  grand  juror,  but  that 
James  J.  Goodrum,  who  was  a  qualified 
grand  juror,  duly  drawn  to  serve  as  such, 
did  serve,  and  that  the  name  James  J.  Good- 
wyn was  written  by  mistake  In  the  indict- 
ment for  James  J.  Goodrum,  and  that  this 
was  a  clerical  error  of  a  member  of  the 
grand  jury,  who  was  acting  as  derk  for  that 
body  at  the  time  the  names  of  the  grand 
jurors  were  written  in  the  indictment  The 
question  raised  by  the  plea  Is  settled  by 
previous  adjudications  of  this  court  In  the 
case  of  Chapman  v.  State,  18  Ga.  736,  it  was 
said:  "Mistakes  in  spellinig  or  writing  the 
names  of  grand  jurors,  either  by  the  clerk 
of  the  jury,  in  the  body  of  the  indictment, 
or  by  the  clerk  of  the  court,  upon  its  minutes, 
may  always  be  corrected — the  real  question 
being  as  to  the  identity  of  the  person. 
*  *  *  Idem  sonans  is  no  longer  an  infal- 
lible test  Identitate  personae,  and  not  iden- 
titate  nominis,  is  and  should  always  have 
been  the  true  and  only  issue."  And  in  Reich 
V.  State,  63  Ga.  616,  it  Is  said:  "The  Im- 
portant question  is.  Did  the  men  chosen  as 
grand  jurors  act  and  find  the  bill  true?  Are 
those  who  found  the  charge  true  identical 
with  those  who  were  drawn  to  pass  upon  the 
charge?  The  question  is  not  so  much  idem 
sonans,  as  it  Is  idem  persona;  and  there  is 
no  doubt,  with  the  explanation  of  the  judge, 
that  the  same  persons  who  found  the  bill 
were  drawn  and  put  on  the  minutes  to  pass 
on  it"  . 

[2-8]  The  rulings  made  in  headnotes  2  to  8 
do  not  require  discussion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(140  Ga.  864) 
PUUilAM  V.  DONALDSON. 
(Supreme  Court  of  Georgia.     Nov.  18,  1913.) 

(8yllal>u9  by  the  Court,) 

1.  Criminal  Law  (§  279*)— Plea  of  Misnom- 
er—Time FOB  PbESENTINO. 

Where  one  is  brought  to  trial  under  an  in- 
dictment or  an  accusation,  and  the  name  under 
which  the  state  seeks  to  arraign  him  is  not  his, 
such  defect  in  the  indictment  or  accusation  may 
be  taken  advantage  of  by  a  plea  of  misnomer 
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aled  before  arraignment.  After  conviction  or 
plea  of  gnUty,  it  is  too  late  to  attack  the  in- 
dictment because  of  the  misnomer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  643,  644 ;  Dec  Dig.  i  279.*] 

2.  Gaming  (§  87*)— Habeas  Corpus  (§  30*)— 
Accusation— Sufficiency. 

An  accusation  chargring  that  a  named  per- 
son '.'did  play  and  bet  for  money  or  other  thing 
of  value,  at  a  game  of  skin  or  other  game  play- 
ed with  cards,  contrary  to  the  laws  of  the 
state,"  etc.,  while  defective  and  subject  to  spe- 
cial demurrer,  is  not  void ;  and  if  the  defend- 
ant named  in  an  accusation  so  framed  pleads 
^ilty,  it  is  too  late  afterwards,  in  proceedings 
instituted  to  secure  the  release  of  the  defend- 
ant under  the  writ  of  habeas  corpus,  to  attack 
the  aonusatlon  upon  that  ground. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  §§  235-240 ;  Dec.  Dig.  I  87  ;♦  Ha- 
beas Corpus,  Cent  Dig.  §  25 ;   Dec.  Dig.  §  30.*] 

;  Error  from  Superior  Court,  Pulton  County; 
W.  D.  Ellis,  Judge. 

Habeas  corpus  by  William  Pulliam  against 
T.  J.  Donaldson.  Judgment  for  defendant, 
and  petitioner  brings  error.    Affirmed. 

Calhoun  &  Connally,  of  Atlanta,  for  plain- 
tiff in  error.  Rosser  &  Brandon,  of  Atlanta, 
for  defendant  in  error. 

BECK,  J.  In  the  criminal  court  of  At- 
lanta, to  an  accusation  charging  George  Pull- 
man with  the  offense  of  misdemeanor,  "for 
that  the  said  George  Pullman  ♦  ♦  ♦  did 
play  and  bet  for  money  or  other  thing  of 
value,  at  a  game  of  skin  or  other  games 
played  with  cards,  contrary  to  the  laws  of 
the  state,"  etc.,  a  plea  of  guilty  was  entered 
by  the  defendant,  and  he  was  sentenced  to 
work  and  labor  on  the  public  works  of  Ful- 
ton county.  Subsequently  to  the  sentence 
aforesaid  Will  Pulliam,  alleging  himself  to 
be  a  brother  of  G^rge  Pulliam,  brought 
a  petition  for  habeas  corpus  against  Thomas 
J.  Donaldson,  as  superintendent  of  the  Ful- 
ton county  stockade  or  chain  gang,  alleging 
that  he  was  unlawfully  restraining  the  liber- 
ty of  George  Pulliam;  that  the  detention 
was  illegal,  because  the  sentence  was  void; 
that  the  accusation  was  void,  because  It 
charged  no  crime,  but  charged  the  accused 
with  playing  or  betting  for  money  or  other 
thing  of  value  at  the  game  of  skin  or  other 
game  played  with  cards,  the  charge  being 
in  the  alternative,  and  It  not  appearing  that 
the  game  of  skin  was  played  with  cards; 
and  that  the  accusation  did  not  charge 
George  Pulliam  with  any  offense,  but  charg- 
ed George  Pullman  with  the  commission  of 
a  misdemeanor,  and  George  Pulliam  has  never 
been  known  as  George  Pullman.  The  Judge 
hearing  the  application  denied  it,  and  excep- 
tion was  taken. 

[1]  1.  The  Judge  properly  held  that  the 
prisoner  was  not  entitled  to  be  discharged 
under  the  allegations  of  the  petition.  If  the 
accused  was  not  named  George  Pullman, 
he  could  have  taken  advantage  of  the  mis- 
nomer by  a  plea  before  arraignment  It  was 
too  late  to  do  this  after  conviction. 


[2]  2.  The  accQsatioii  was  not  void.  The 
pleading  was  bad,  as  was  ruled  In  the  case 
of  Haley  v.  State,  124  Ga.  216,  52  S.  E.  159; 
but  the  defect  should  have  been  taken  ad- 
vantage of  by  special  demurrer,  as  was  done 
In  that  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(141  Ga.  73) 
SCOTT  et  al.  v.  LUNSFORD  et  aL 
(Supreme  Court  of  Georgia.     Nov.  18,  1013.) 

(SyUahus  hy  the  Court) 

1.  Pleading  (§  362*)->Ambnded  Pbtition— 
Stbikino  Out  Pabt— Propbiety. 

There  was  no  error  in  striking  certain 
paragraphs  of  the  amendment  to  the  plaintiSTs 
petition,  which  contained  indefinite  and  vague 
statements  coupled  with  conclusions  of  the 
pleader,  but  contained  no  definite  allegations  of 
fact  material  to  the  case;  nor  was  thece  error  in 
overruling  the  motion  to  disallow  and  dismisi 
the  amendment  to  the  defendant's  answer. 

[Ed.  Note.— For   other   cases,   see  Pleading, 
Cent  Dig.  §§  1147-1155;    Dec.  Dig.  i  SG2.*] 

2.  Motion  to  Recommit. 

There  was  no  error  in  overruling  the  mo- 
tion to  recommit  the  case  to  the  auditor,  aft- 
er the  filing  of  his  report 

3.  Report  of  Auditor— Ovebbulino  of  Ex- 
ceptions. 

There  was  no  error  in  overruling  the  ex- 
ceptions of  law  and  fact  to  the  report  of  the 
auditor,  except  as  hereinafter  indicated,  in  deal- 
ing witli  the  decree  entered.  If  there  was  any 
merit  in  any  of  them,  it  was  not  of  sufficient 
importance  to  require  a  reversal. 

4.  Bankbuptcy  (§  156*)— Action  Against 
Bankrupt— Substitution  of  Tbustke— 
Decbee. 

The  decree  entered  was  in  the  main  cor- 
rect, hut  was  erroneous  in  certain  particulars, 
(a)  The  original  equitable  proceeding  was  in- 
stituted by  one  praying  for  an  accounting,  to 
have  a  decree  entered  declaring  that  the  title 
to  land  was  in  the  plaintiff,  and  that  the  de- 
fendants  should    be   decreed    to    execute   title 
to  him  upon  the  payment  of  such  amount  as 
might  be   due   them,  and  for   injunction   and 
other   equitable  relief.     The  principal  defend- 
ant filed  an  answer  and  an  amended  answer, 
praying  in  the  latter  that  a  decree  be  rendered 
in  his  favor  for  the  land  in  dispute,  with  a  rea- 
sonable  rental   therefor,   and   for   general    re- 
lief.    Pending  the  action  the  plaintiff  became 
a    bankrupt    and   tte   trustee    in    bankruptcy 
was,  by  order,  substituted  as  the  party  plain- 
tiff.    In   the  final  decree  the  presiding  judge 
provided   that  the   priudpal  defendant  should 
recover   of   the   original   plaintiff   and    of    the 
trustee  in  bankruptcy  certain  specified  sums; 
that  they  should  pay  such  sums  to  the  receiv- 
er appointed  by  the  court,  together  with  one- 
half  of  the  cost,  etc. ;    and  that  upon  the  pay- 
ment of.  the  amounts  stated  the  original  plain- 
tiff and  his  trustee  would  be  entitled  to  receive 
and  have  executed  to  them  title  to  the  prem- 
ises, or.  on  failure  so  to  do,  that  the  proper- 
ty should  be  advertised  and  sold,  and  the  pro- 
ceeds should  be  brought  into  court  for  distri- 
bution.    Heldt  that  (under  the  peculiar  facts 
of  this  case)  it  was  error  to  enter  up  a  joint 
judgment  against  the  original  plaintiff  and  his 
trustee  in  bankruptcy,  providing  for  the  abso- 
lute   recovery   against   them    of  the   amounts 
specified,  except  as  to  the  costs  and  expenses 
of  the  case  against  the  trustee  as  a  litigrant. 
The  decree  should  have  declared  the  amount 
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2.  JUBT  (§  132*)— OOMPSTENOT— BVIDENOE. 

After  putting  tbe  puror  just  referred  to 
upon  the  court  as  a  trior,  the  defendant  sub- 
mitted  testimony  for  the  purpose  of  showing 
that  the  juror  was  not  impartial:  but  in  this 
testimony  there  was  no  evidence  tending  to 
show  that  the  juror  had'  bias  or  prejudice,  or 
that  he  had  expressed  an  opinion  in  regard  to 
the  case,  or  that  he  was  not  perfectly  impar- 
tial between  the  state  and  the  accused;  and 
the  court  did  not  err  in  declaring  the  juror  to 
be  competent. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent. 
Dig.  {§  583-585 ;   Dec.  Dig.  |  132.*] 

3.  OsiiaNAL    Law    (i    922*)— New    Tbiaj>- 
Failure  to  Instbuct. 

In  the  absence  of  written  request,  it  is  not 
ground  for  a  new  trial  that  the  court  failed  to 
charge  on  the  subject  of  impeachment  of  wit- 
nesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  $§  2210-2218;  Dec  Dig.  $ 
922.*] 

4.  Homicide    (5    309*)— Instbuctions— Man- 
slaughteb— E  vi  dsnce. 

It  appearing  that  the  defendant  in  his 
statement  denied  the  shooting  on  the  occasion 
of  the  homicide,  and  the  testimony  showing 
that  the  defendant,  under  circumstances  which 
did  not  justii^  or  mitigate  the  offense,  shot 
at  and  killed  the  decedent,  or  shot  recklessly, 
willfully,  or  wantonly  into  a  crowd  of  per- 
sons in  which  the  decedent  was  standing,  and 
struck  and  killed  her,  or  that  without  provoca- 
tion he  shot  at  another  persoxi,  and.  missing 
the  person  shot  at,  struck  and  killed  tne  deced- 
ent, the  court  properly  refused  to  diarge  the 
jury  on  the  subject  of  involuntary  manslaugh- 
ter or  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  H  649,  650,  652-655;  Dec.  Dig.  J 
309.*] 

5.  Cbiminal   Law    (8  T97*)— IwBTBtJCTiows— 
Recomkendation  in  Verdict. 

The  court  did  not  err,  after  charging  the 
jury  in  reference  to  their  right  to  "make  a  rec- 
ommendation that  the  accused  be  imprisoned 
for  life  in  case  they  should  find  him  guilty,  in 
adding  that  "this  recommendation  may  be  made 
by  the  jury  if  they  see  fit  for  any  reason  that 
occurs  to  them."  The  language  quoted  did 
not  tend  to  circumscribe  or  restrict  the  jury  in 
the  exercise  of  their  right  to  recommend  that 
the  accused  be  imprisoned  for  life.  Inman  ▼. 
State,  72  Ga.  269. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1935-1«37;  Dec.  Dig.  i 
797.^1  • 

6.  iNSTBUonoNs  Apfboved  and  CoNYicnoN 
Sustained. 

The  remaining  exceptions  to  the  charge 
were  without  merit,  and  the  verdict  was  au- 
thorized by  the  evidence. 

Error  from  Superior  Court,  Houston  Coun- 
ty ;   H.  A.  Mathews,  JudLge. 

William  Duncan  was  convicted  of  crime, 
and  brings  error.    Afl^rmed. 

John  R.  Cooper,  of  Macon,  and  J.  C.  Smith, 
of  Ft  Valley,  for  plaintiff  In  error.  John 
P.  Ross,  SoL  Gen.,  of  Macon,  and  T.  8.  Fold- 
er, Atty.  Gen.,  for  the  State. 

BECK,  J.  Jufdgment  aflirmed.  All  the 
Justices  concur. 

otiMr  cases  see  same  topic  and  section  NTJMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-NOb  Series  A  Rep'r  Indexes 


found  to  be  due  by  the  bankrupt  to  the  princi- 
pal defendant,  ana  authorized  its  payment  to 
the  receiver,  together  with  the  proportion  of 
costs,  etc.,  decreed  against  the  plaintiff,  and 
should  have  provided  "that,  upon  the  making 
of  such  payment,  the  trustee  in  bankruptcy 
would  be  entitled  to  have  title  executed  to  him, 
or,  should  the  bankruptcy  proceedings  be  ter- 
minated, title  should  be  made  to  such  other 
person  as  should,  under  the  law,  succeed  to 
the  plaintiff's  right  in  respect  to  the  land,  and 
provision  should  be  made  for  sale  of  the  prop- 
erty in  case  of  default  in  payment, 
(b)  The  decree  included  in  the  amount  which 
was  necessary  to  be  paid,  in  order  that  the 
plaintiff  or  the  trustee  in  bankruptcy  might 
obtain  title,  the  sum  of  $19.65,  with  interest 
thereon.  This  amount  arose  from  a  sale  of 
mules,  and  did  not  form  any  part  of  the  sum  se- 
cured by  the  land.  Direction  is  given  that  it 
be  elimmated  from  the  decree  as  a  part  of 
the  amount  so  necessary  to  be  paid. 

(c)  The  attorney's  fees  which  were  included 
in  tiie  decree  were  made  to  bear  interest  from 
a  date  prior  to  that  when  the  amount  to  pay 
them  was  advanced  by  the  defendant.  As 
nearly  as  can  be  ascertained  from  the  record, 
this  excess  of  interest  was  allowed  on  |500  for 
44  days.  Direction  is  given  that  this  be  writ- 
ten off  from  the  decree. 

(d)  Direction  is  given  that  the  decree  be  so 
modified  as  to  conform  to  the  above  direc- 
tions;   otherwise,  it  is  affirmed. 

(e)  The  costs  of  bringing  the  case  to  this 
court  are  awarded  in  favor  of  the  plaintiff  in 
error. 

FEd.  Note.—For  other  cases,  see  Bankruptcy» 
Cent.  Dig.  (§  240-246;    Dec.  Dig.  fi  156.*] 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  T.  B.  Scott,  trustee,  and  others, 
against  CI  O.  Lunsford  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.     Affirmed,  with  direction. 

J.  8.  James,  of  Atlanta,  and  Phil  W.  Davis, 
Jr.,  of  Boston,  Mass.,  for  plaintiffs  in  error. 
B.  W.  :^lilner  and  C.  C.  King,  both  of  Cov- 
ington, for  defendants  in  error. 

« 

IiT7MPKIN,  J.  Judgment  affirmed,  with 
direction.    AU  the  Justices  concur. 


a4i  Oa.  4) 

DUNCAN  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  12,  1018.) 

(8yUahu9  Jty-  the  Court.) 

1.   JlTBT   (S   131*)— VOIB   DiBE  EXAMINATIOIT— 
QXTESnONS. 

Where  a  juror  on  his  voir  dire  had  so  an- 
swered the  statutory  questions  as  prima  fade 
to  c|ual]{y  himself,  the  court  did  not  err  in  re- 
fusing to  allow  counsel  for  the  defendant  to 
propound  other  questions  "to  test  his  Impar^ 
tiaHty";  nor  was  it  error  for  the  judge  to  re- 
fuse himself  to  propound  other  questions  to  the 
juror  for  that  purpose.  Dumas  v.  State,  63 
6a.  601;  Simmons  v.  State,  73  Ga.  609,  54 
Am.  Bep.  885;  Lindsay  v.  State,  138  Ga.  818, 
76  &  E.  868. 

[Ed.  Note.--For  other  cases,  see  Jury,  Cent 
Dig.  n  561-582;   T>ee.  Dig.  i  181.*] 
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MARTIN  &  SMITH  y.  THOMPSON. 
(Supreme  Court  of  Georgia.     Nov.  14,  1913.) 

■ 

f8yllahu9  ly  the  Court.) 

1.  Appeal  and  Ebbob  (§  681*)-rPBESBNTA- 
TTON   FOB   Review  —  RkrusAii   of   Aicend- 

MENT. 

An  asBigximent  of  error  upon  a  refusal  to 
allow  an  amendment  to  the  petition  will  not 
be  considered  by  the  Supreme  Court,  where  the 
rejected  amen<hnent  is  not  embodied  in  the 
bill  of  exceptions  or  attached  thereto  and  prop- 
erly identified  by  the  judge  as  an  exhibit.  Fon- 
der V.  Quitman  Ginnery,  122  Ga.  29,  49  S.  E. 
746;  McGarry  ▼.  Seiz,  129  Ga.  296,  58  S.  E. 
856. 

[Ed.  Note.— For  other  casea.  see  Appeal  and 
Error,  Cent.  Dig.  §§  2883,  2884;    Dec  Dig.  | 

2.  Specific  Pebfobmance  (f  97*)  — Condi- 
tions Pbecedbnt  — Tendeb  of  Pubchasb 
Pbice. 

Before  equity  will  decree  specific  perform- 
ance of  a  contract  for  the  sale  of  land  at  the 
instance  of  the  purchaser,  there  must,  in  the 
absence  of  waiver,  be  an  unconditional  tender 
of  the  purchase  price.  An  offer  to  pay  the  pur- 
chase price  on  delivenr  of  a  properly  executed 
deed  is  not  an  unconditional  tender.  Terry  y. 
Keim,  122  Ga.  43,  49  S.  E.  736.  See,  also,  De 
Graffenreid  v.  Menard,  103  Ga.  651,  30  S.  B. 
560 ;  Elder  ▼.  Johnson,  115  Ga.  691,  42  S.  E. 
51 :    Grace  t.  Means,  129  Ga.  638,  59  S.  E. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  286-298;  Dec.  Dig.  ( 
97.*] 

3.  Specific  Pebfobmance  (§  97*)  — Condi- 
tions Pbecedent— Tendeb— Waiveb. 

Where  such  an  offer  is  made  to  the  tem- 
porary administratrix  of  a  deceased  obligor, 
and  in  declining  the  offer  the  temporary  admin- 
istratrix states  to  the  purchaser  that  the  heirs 
are  dissatisfied  with  the  sale,  and  that  she 
will  not  make  a  deed  until  made  so  to  do  by 
the  court,  such  statements  do  not  dispense  wiui 
the  necessity  of  a  lawful  tender  of  the  pur- 
chase price  before  the  institution  of  a  suit  for 
specific  performance  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  286-298;    Dec.  Dig.  8 

4.  Specific  Pebfobmance  ({  97*)— Nonsuit- 
Evidence. 

There  was  no  evidence  of  lawful  tender 
of  the  alleged  purchase  price,  or  waiver  of  the 
tender,  and  the  court  properly  granted  a  non- 
suit 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  286-298;    Dec.  Dig.  § 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  Martin  &  -Smitli  against  Nancy 
Thompson,  administratrix.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

Hendricks  &  Christian  and  J.  J.  Murray, 
all  of  Nashville,  for  plaintiffs  In  error.  E 
K.  Wllcox,  of  Valdosta,  and  Knight,  C^astain 
&  Gaskins,  of  Nashville,  for  defendant  In  er- 
ror. 


ATKINSON,  J.     Judgment  affirmed.     AU 
the  Justices  concur. 


(141  Ga.  40) 

GEORGIA  CANE  PRODUCTS  00.  ▼.  CORN 
PRODUCTS  REFINING  CO. 

(Supreme  Court  of  Georgia.    Nov.  15,  1913.) 

(SyUaJHu  &y  ih€  Court,) 

1.  Sales  (§  I*)— Pbofit- Sharing  Contbaoiv- 
RsQUisiTEs— Action     fob     Bbeach— Pbti- 

TION. 

Allegations  that  a  seller  desired  to  obtain 
the  exclusive  patronage  of  a  purchaser  of  his 
products,  and  informed  the  latter,  or  his  prede- 
cessor in  business,  that  the  seller  intended  to 
adopt  "a  liberal  plan  of  profit  sharing**  with  the 
purchaser  and  sach  other  patrons  as  should 
in  the  future  purchase  exclusively  from  him 
certain  articles  of  merchandise,  do  not  set  forth 
a  contract  to  be  continued  for  any  certain  time 
or  for  any  certain  amount  of  profits,  so  as  to 
furnish  a  basis  for  a  recovery  for  a  breach 
thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1,  3-5;   Dec  Dig.  §  !.♦] 

2.  Sales  (J  1*)— Pbofit-Shabino  Oontbact— 
Essentials. 

Allegations  that  each  year  for  several 
years  the  seller  notified  the  purchaser  that  a 
certain  amount  (varying  in  different  years) 
would  be  paid  to  the  purchaser  as  its  share  of 
profits  for  such  year,  which  was  done  until  a 
certain  year,  when  no  amount  was  stated  as 
profits  to  be  paid  to  the  purchaser,  and  none 
was  paid,  although  the  purchaser  paid  a  high- 
er price  for  the  goods  of  the  seller  than  it 
would  have  been  necessary  to  pay  for  like  arti- 
cles from  competitors  of  the  seller,  do  not 
serve  to  show  any  contract  for  the  breach  of 
which  damages  can  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1,  3^;    Dec.  Dig.  |  l.»] 

3.  Sales  (§  1*) — Profit- Shabing  Contbact— 
Essentials— Recovebt  fob  Bbbach. 

General  allegations  to  the  effect  that  the 
conduct  of  the  seller,  stated  in  the  preceding 
headnotes,  led  the  buyer  (with  intention  so  to 
do)  to  believe  that  the  profit-sharing  arrange- 
ment would  be  continued  in  future  annually t 
and  that  the  buyer  would  receive  as  a  share 
of  profits  at  least  as  much  as  the  seller  al- 
lowed it  for  the  last  year  for  which  payment 
was  made,  do  not  set  out  any  facts  showing 
a  contract  and  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §{  1,  3-5;    Dec  Dig.  §  l.»] 

4.  Appeal  and  Ebbob  (§   1(^2*)--Habmless 
Ebrob— Stbikino  Plea  of  Set-Off. 

Whether  or  not  a  plea  of  set-off  filed  by  a 
defendant  was  properly  stricken,  yet  if  the 
amount  claimed  therein  was  in  fact  conceded 
and  allowed  to  him  in  rendering  judgment,  the 
ruling  furnishes  no  ground  for  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §(  4110-4114;  Dec.  Di«.  f 
1042.  ♦] 

5w  Costs  (§  257*)— Pebsons  Liable— Appeal. 
The  defendant  in  error  having  obtained  an 
order  from  the  presiding  judge  requiring  the 
clerk  to  send  up  certain  parts  of  the  record 
in  addition  to  those  specified  by  the  plaintiff  in 
error,  and  such  additional  record  being  super- 
flaous  and  unnecessary,  the  cost  of  bringing  it 
to  this  court  is  taxed  against  the  defendant  in 
error. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig..  §i  968,  972,  973 ;    Dec  Dig.  (  257.*] 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  by  the  Corn  Products  Refining  Com- 
pany against  the  Georgia  Cane  Products  Oom- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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pany.     Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Slade  &  Swift,  of  Columbus,  for  plaintiff  in 
error.  Jaa  W.  Austin,  of  Atlanta,  and  LoYe 
k  Fort,  of  Columbus,  for  defendant  in  error. 

LUMPKIN,  X  The  Corn  Products  Refin- 
ing Company  brought  suit  against  the 
Geofigia  Cane  Products  Company  to  recover 
on  an  op^n  account  for  goods  sold  to  the  de- 
fendant. The  latter  filed  certain  pleas,  set- 
ting up  breach  of  contract,  that  the  contract 
was  for  the  purpose  of  creating  a  monopoly, 
etc,  which  were  stricken.  An  admission  was 
made  as  to  the  amount,  and  the  court  render- 
ed judgment  for  the  plaintiff.  The  defendant 
excepted. 

[1]  1-3.  Before  damages  can  be  recovered 
for  a  breach  of  contract,  there  must  be  a 
contract  to  break.  In  the  present  case  the 
defendant  sought  to  set  off  against  the  plain- 
tiff's daim  damages  for  an  alleged  breach  of 
contract  to  pay  it  a  certain  amount  as  its 
share  of  profits.  The  difficulty  with  its  plea 
was  that  it  set  out  neither  a  contract  nor 
any  legal  measure  of  damages.  To  char- 
acterize a  thing  as  a  contract,  which,  under 
the  tSiCts  alleged,  is  no  contract,  is  not 
enough;  and  a  plea  based  on  such  allega- 
tions is  demurrable.  In  substance,  the  plea 
alleged  that  on  December  8,  1906,  the  plain- 
tiff communicated  to  two  corporations  "and 
their  successors"  (the  property  of  which  cor- 
porations the  defendant  afterward  bought 
and  to  the  business  of  which  it  succeeded) 
'*the  intention  to  adopt  a  liberal  plan  of  profit 
sharing  with  defendant  and  such  of  its  other 
natrons  as  should  in  the  future  purchase  ex- 
clusively glucose  and  grape  sugar  from  plain- 
tiff." The  announcement  of  an  intention  to 
**adopt  a  liberal  plan  of  profit  sharing*'  does 
not  create  a  contract  for  any  definite  plan,  or 
for  any  certain  amount  or  proportion  of 
profits,  or  one  to  continue  for  any  certain 
time. 

[2]  It  was  alleged  in  the  plea  that  the 
plaintiff  then  announced  that  the  profits  to 
be  shared  for  the  last  six  months  of  the  year 
1906  amounted  to  10  cents  per  100  pounds  on 
glucose  and  grape  sugar,  and  that  this  was 
paid  to  the  defendant  on  December  31,  1907; 
that  on  January  23,  1908,  the  plaintiff  ad- 
vised the  defendant  that  it  would  pay  15 
cents  per  100  pounds  on  shipments  of  glu- 
cose, com  syrup,  and  grape  sugar  made  to  the 
defendant  during  the  year  1907,  and  paid 
that  amount  on  January  7,  1909 ;  that  about 
January,  1909,  the  plaintiff  advised  the  de- 
fendant that  it  would  pay  the  defendant  15 
cents  per  100  pounds  on  shipments  made  to 
the  defendant  during  1908,  which  it  did  on 
January  7,  1910 ;  that  early  in  the  year  1909 
the  plaintiff  notified  the  defendant  that  the 
amount  to  be  paid  for  profit  sharing  on 
shipments  during  that  year  would  be  small- 
er, on  account  of  reductions  in  price;  that 
in  December  of  that  year  it  advised  the  de- 
fendant that  it  would  pay  5  cents  per  100 


[Pounds  on  shipments  during  that  year,  and 
this  was  done  on  March  8,  1911.  No  other 
announcement  was  made  after  that  time; 
and  the  defendant  claims  that  it  should  have 
5  cents  per  100  pounds  on  shippients  duriiig 
the  year  1910,  as  it  continued  to  buy  exclu- 
sively from  the  plaintiff  during  that  year, 
although  its  prices  were  at  least  5  cents  per 
100  pounds  higher  than  those  of  its  compet- 
itors. So  far  from  showing  any  definite  con- 
tract, this  course  of  dealing  shows  that  the 
plaintiff  itself  determined  what  amount  it 
would  pay  under  its  "liberal  policy"  each 
year,  and  bound  itself  no  further. 

[3]  The  defendant  alleged  that,  ''relying 
on  plaintiff's  confident  assurance  that  said 
profit-sharing  contract  was  to  be  continued  in 
the  future  annually,  and  plaintiff  having,  by 
its  acts  aforesaid,  led  defendant  to  believe, 
with  intention  so  to  do,  that  said  contract 
would  be  continued  as  alleged  at  least  at  the 
rate  of  6  cents  per  100  pounds  unless  notice 
of  further  reduction  of  profit  sharing  was 
given,"  defendant  purchased  exclusively  from 
the  plaintiff.  The  difficulty  with  the  defend- 
ant's allegations  on  this  subject  is  that  they 
show  not  the  slightest  agreement  or  assur- 
ance by  the  plaintiff  to  the  effect  stated,  nor 
anything  authorizing  the  defendant  to  claim 
any  definite  contract  of  the  kind  which  it 
seeks  to  enforce.  There  is  an  old  adage  that 
"it  takes  two  to  make  a  bargain."  The  de- 
fendant alone  could  not  make  one.  Ap- 
parently with  it  "the  wish  is  father  to  the 
thought,"  but  a  court  cannot  give  damages 
based  on  mere  anticipations  and  expectations. 
One's  business  or  personal  associations  may 
prove  disappointing  and  unprofitable,  but 
such  unfulfilled  hopes,  in  the  absence  of 
definite  contract,  do  not  give  the  right  to 
cure  the  disappointment  with  the  salve  of 
daonages.  There  was  no  error  in  striking  the 
paragraphs  of  the  defendant's  answer  which 
sought  to  recover  from  the  plaintiff  on  ac- 
count of  a  breach  of  contract 

[4]  4.  Though  a  plea  of  set-off  as  to  a 
certain  item  of  $56.99  was  stricken,  the 
amount  was  allowed  to  the  defendant  in 
rendering  judgment,  and  no  harm  was  done. 

[5]  5.  The  defendant  also  pleaded  tbat  a 
number  of  companies  entered  into  an  agree- 
ment to  create  a  monopoly  in  the  manufac- 
ture and  sale  of  certain  products,  and  that  a 
contract  was  made  with  the  defendant  to  buy 
exclusively  from  the  plaintiff,  which  formed 
a  part  of  such  monopolistic  arrangement,  and 
was  lllegaL  The  paragraphs  of  the  answer 
setting  up  this  defense  were  also  stricken 
on  demurrer.  In  bringing  the  case  to  this 
court,  the  defendant  expressly  abandoned  in 
the  bill  of  exceptions  all  of  its  special  pleas 
except  those  dealt  with  above.  The  plain- 
tiff nevertheless  applied  to  the  presiding 
judge  and  obtained  an  order  requiring  the 
clerk  to  send  up  a  transcript  of  the  parts 
of  the  record  containing  such  abandoned 
pleas.  Counsel  for  the  defendant  moved  to 
have  the  cost  of  such  additional  record  taxed 
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against  the  plaintiff.  After  examining  the 
entire  transcript,  we  think  that  such  addition- 
al record  was  unnecessary  and  superfluous; 
and  the  cost  of  bringing  It  to  this  court  is 
taxed  against  the  defendant  In  error.  Civil 
Code  1910,  §  6149,  par.  2. 

Judgment  affirmed.    All  the  Justices  con- 
car. 


a4l  G&.  45) 

BOZEMAN  T.  WARD-TRUITT  CO. 
(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(Syllahun  hy  the  Court,} 

1.  Appeal  and  Ebbob  (§  776*)— Pbei^ltubb 
ApfeaI/— Dismissal. 

Where  the  sole  assignment  of  error  in  a 
bill  of  exceptions  is  upon  a  judgment  sustaining 
a  demurrer  to  a  plea,  it  not  appearing  that 
the  case  has  been  terminated  in  the  court  below, 
the  case  will  be  held  to  have  been  brought  to 
this  court  prematurely,  and  the  writ  of  error 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  8116-3119;  Dec.  Dig.  i 
776.*3 

2.  Appeal  and  Ebbob  jf§  776*)— Bill  of  Ex- 

OBPTIONS— BlOHT  TO  FILE— PENDENTE  LlTE. 

Under  the  special  facts  of  the  case,  it  is 
ordered  that  the  defendant  in  error  have  leave 
to  file  the  official  copy  of  the  bUl  of  exceptions, 
now  in  the  office  of  the  clerk  of  the  superior 
court,  as  exceptions  pendente  lite.  Working- 
men's  Union  Ass'n  y.  Beynolds,  138  Ga.  123, 
74  S.  E.  83a 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  8115-^119;  Dec.  Dig.  i 
776.*] 

Error  from  Superior  Court,  Worth  Coun- 
ty;  Frank  Park,  Judge. 

Action  between  W.  L.  Bozeman  and  the 
Ward-Trultt  Company.  From  the  Judgment, 
Bozeman  brings  error.  Dismissed,  with  di- 
rections. 

Perry,  Foy  &  Monk,  of  Sylvester,  for  plain- 
tiff in  error.  L.  D.  Passmore  and  C.  E.  Hay, 
both  of  Sylvester,  for  defendant  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed, 
with  direction.    All  the  Justices  concur. 


(141  Oa.  6) 

BBOWN  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  12,  1918.) 

(8yllahu9  by  the  Court.) 
1.  CsiiaNAL  Law  (§  829*)^RErufiAL  or  In- 

BTRUCnONS   COVEBED. 

In  his  charge  to  the  jury  the  Judge  may 
properly  decline  to  give  repeated  instructions, 
although  requested  in  writing,  on  a  single  prop- 
osition, where  he  fully  and  accurately  instructs 
the  jury  upon  the  law  appertaining  thereto. 
Accordingly,  where  he  defines  reasonable  doubt 
and  circumstantial  evidence,  and  instructs  the 
jury  in  appropriate  connection  that  the  proba- 
tive force  of  the  evidence  to  authorize  a  con- 
viction must  be  such  as  to  show  the  defendant's 
guilt  beyond  a  reasonable  doubt,  and  further 
instructs  them  that  in  order  to  convict  on  cir- 
cumstantial evidence  the  fticts  established  by 
the  evidence  must  not  only  be  consistent  with 
the  hypothesis  of  guilt,  but  must  exclude  every 


other  reasonable  hypothesis,  and  must  be  in- 
consistent with  any  reasonable  supposition  of 
the  defendant's  innocence,  a  new  trial  will  not 
be  granted  because  several  requests  to  charge, 
embodying  these  propositions  in  varying  forms 
of  expression,  were  not  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2011;   Dec  Dig.  §  829.*] 

2.  Criminal  Law    (§   635*)— Instbuctions— 
Evidence. 

The  evidence  was  nncontroverted  that  the 
decedent  was  assassinated,  and  that  the  perpe- 
trator of  the  homicide  was  guilty  of  murder. 
The  defendant  denied  that  he  was  the  slayer, 
and  submitted  evidence  tending  to  establish  an 
alibi.  There  was  certain  testimony  to  the  ef- 
fect that  the  defendant  stated  that  Dan  Brown 
(which  was  the  name  of  the  defendant)  killed 
the  decedent,  and  gave  the  full  particulars  of 
the  killing.  The  defendant  requested  a  charge 
that,  if  the  jur^  should  find  that  he  made  a 
confession  of  guilt,  they  could  not  convict  on 
that  confession  alone,  without  corroboration. 
The  court  failed  to  comply  with  this  request, 
but  did  charge  on  confessions,  instructing  the 
jury  that  confesdons  of  guilt  should  be  scanned 
with  care  and  received  with  caution.  Inas- 
much as  there  was  no  controversy  that  the  cor- 
pus delicti  was  established,  which  alone  would 
be  sufficient  corroboration  of  a  confession,  as 
well  as  other  corroborating  evidence,  a  new 
trial  is  not  required  because  the  court  did  not 
give  the  requested  charge,  which  contained  a 
correct  and  pertinent  principle  of  Law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §f  1225,  1226;  Dec  Dig.  i 
636.*] 

3.  Homicide  (H   168,   166*)— Evidence— Ad- 

laSSIBlLITT. 

The  theory  of  the  prosecution  was  that  the 
defendant,  about  a  year  prior  to  the  homicide, 
was  living  in  adultery  with  the  woman  at 
whose  house  the  homicide  occurred;  that  he 
afterwards  married  another  woman,  and  the  de- 
cedent, a  single  man,  lived  in  the  house  of  the 
defendant's  former  paramour;  and  that  the 
defendant  killed  the  decedent  because  his  for- 
mer paramour  refused  to  renew  her  illicit  re- 
lations with  him,  on  account  of  her  intimacy 
with  the  decedent.  It  was  not  erroneous  to  re- 
ceive evidence  tending  to  prove  this  theory,  nor 
to  allow  the  defendant's  former  paramour  to 
testify  concerning  the  defendant's  efforts  to  re- 
new his  relations  with  her,  and,  upon  her 
declination,  his  threat,  made  shortly  before  the 
homicide,  that  if  she  did  not  go  with  him  he 
would  kill  her  and  not  let  her  go  with  any  one. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  293-296,  320-331 ;  Dec.  Dig.  it 
168,  166.*] 

4.  Jury   (|    148*)  —  Examination    on    Von 
Dirk— Oath. 

There  is  no  error  in  administering  the  oath 
to  a  panel  of  6  jurors  at  once,  preliminary  to 
their  examination  on  the  voir  dire  as  to  Uieir 
competency,  nor  in  postponing  the  swearing  tlie 
jurors  in  chief  until  a  full  panel  of  12  is  ob- 
tained. Roberts  v.  State,  65  Ga.  430.  The 
case  cited,  on  review.  Is  affirmed  and  followed. 

[EJd.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  (I  640-^8 ;   Dec.  Dig.  (  148.*] 

5.  JuBY  (S  131*)— Examination  on  Voib  Dibs 
—Questions. 

If  a  juror  is  not  put  on  trial,  the  court 
may  decline  to  allow  other  questions  propound- 
ed on  the  voir  dire  than  those  prescribed  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
I  Dig.  §{  561-682 ;    Dec  Dig.  |  131.*] 
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&  No  EbROK— Vebdtct  Sttstainkd. 

Other  assignments  of  error  are  without 
merit,  and  the  court  did  not  abuse  his  discre- 
tion in  refusing  to  set  aside  the  yerdict. 

Error  from  Superior  Court,  Glynn  Ck)unty ; 
G.  B.  Conyers,  Judge. 

Dan  Brown  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

See,  also,  79  S.  B.  23L 

F.  H.  Harris-  of  Brunswick,  for  plalntift 
lo  error.  J.  H.  Thomas,  Sol.  Gen.,  of  Jesup, 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

ATKINSON,  J.  (spedaUy  concurring).  I 
am  of  the  opinion  that  the  testimony  relating 
to  the  defendant's  statement  to  the  witness 
did  not  amount  to  a  confession  of  guilt  by  the 
defendant,  and  that  the  court  properly  de- 
clined the  request  referred  to  In  the  second 
headnote. 


im  Oa.  862) 

SOUTHERN  RT.  CO.  ▼.  WILLIAMS  et  aL 

(Supreme  Court  of  Georgia.     Nov.  18,  1913.) 

(Syllaliis  by  the  Court,) 

1.  Appeaz.  and  Bbbob  (I  1064*)— Habmubss 

EbboB— INSTBUCTION. 

Where,  upon  the  trial  of  a  suit  against 
two  Joint  tort-feasors,  the  jury,  upon  evidence 
which. authorizes  the  verdict,  finds  In  favor  of 
the  plaintiff  against  one  of  the  defendants,  hut 
in  favor  of  the  other  defendant,  an  error  in  the 
charge  of  the  court,  which  raises  a  question  as 
to  degree  of  negligence  on  the  part  of  the  de- 
fendants, authorizing  the  jury  to  find  in  favor 
of  one  of  them  although  that  one  was  guilty  of 
negligence  contrihnting  to  tiie  injury,  in  case 
it  was  shown  that  the  negligence  of  the  other 
was  the  "main,  controlling,  preponderating 
cause  of  the  injury/'  will  not  be  cause  for  a 
new  trial  at  the  instance  of  the  defendant  found 
liable:  that  defendant  having  no  right  of  con- 
tribution as  against  the  other  defendant^  and 
the  plaintiff  resting  content  with  the  verdict  as 
found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  4219,  4221-4224;  Dec. 
Dig.  §  1064.»] 

2.  Denial  or  Nbw  Tbial. 

There  was  no  merit  in  the  other  grounds  of 
the  motion  for  a  new  trial,  and  the  evidence 
aathorized  the  verdict 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Dave  Williams  against  the  South- 
em  Railway  Company  and  another.  Judg- 
ment for  plaintiff,  and  the  defendant  named 
brings  error.    Affirmed. 

McDanlel  &  Black,  of  Atlanta,  for  plain- 
tiff in  error.  Moore  &  Pomeroy  and  Colquitt 
k  Conyers,  all  of  Atlanta,  for  defendant  in 
error. 

BBCB:,  J.  Dave  Williams  brought  suit  to 
recover  damages  against  the  Southern  Rail- 
way Company  and  the  Georgia  Railway  & 


Electric  Company,  alleging  that,  while  he 
was  a  passenger  of  the  latter,  an  engine  of  the 
former  came  In  collision  with  the  car  upon 
which  he  was  riding,  whereby  he  received 
certain  Injuries.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  against  the 
Southern  Railway  Company,  but  found  In 
favor  of  the  other  defendant  The  Southern 
Railway  Company  made  a  motion  for  a 
new  trial,  which  was  overruled. 

[1]  1.  The  court  charged  the  jury  as  fol- 
lows: "If  both  of  the  defendants  are  guilty 
of  negligence,  but  they  are  guilty  of  different 
degrees  of  negligence,  and  either  one  of  them 
is  guilty  of  the  main,  controlling,  preponder- 
ating cause  of  the  Injury,  that  defendant 
would  be  liable,  and  the  other  defendant 
would  not  be  liable."  This  charge  was  ex- 
cepted to  on  the  ground  that  it  submitted  a 
question  as  to  degree  of  negligence  of  the 
two  joint  tort-feasors,  and  in  effect  instruct- 
ed the  jury  that  one  of  them  could  be  guilty 
of  the  negligence  charged  against  It,  and  still 
not  be  liable  to  the  plaintiff,  if  the  other  de- 
fendant "was  guilty  of  a  greater  degree  of 
negligence."  There  being  some  evidence  in 
the  record  tending  to  show  that  both  of  the 
defendants  were  guilty  of  negligence  which 
contributed  to  bring  about  the  Injury  com- 
plained of,  the  charge  just  quoted  was  error 
as  against  the  plaintiff;  and  if  he  had  been 
dissatisfied  with  the  verdict  against  one  of 
the  defendants,  and  desired  a  new  trial  in 
order  to  establish  the  llablUty  of  the  defend- 
ant in  whose  favor  a  verdict  was  rendered, 
the  error  in  the  charge  would  have  been 
cause  for  a  new  trial.  But  It  does  not  fol- 
low that  because  the  plaintiff  might  have  had 
a  new  trial,  had  he  so  elected,  because  of 
this  error,  the  defendant  against  whom  the 
jury  found  Is  likewise  entitled  to  a  new  trial. 
The  plaintiff  might  have  brought  his  action 
against  either  of  the  defendants.  He  could 
have  sued  the  Southern  Railway  Company 
alone,  had  he  so  elected;  and,  though  it  had 
appeared  upon  the  trial  that  the  other  de- 
fendant sued  in  this  case  was  guilty  of  negli- 
gence contributing  to  the  Injury  equally  with 
the  defendant  sued,  the  plaintiff  could  have 
maintained  Its  action  against  the  one  sued, 
and  obtained  a  verdict  against  It,  and  there 
would  have  been  no  right  of  contribution  in 
favor  of  the  one  sued  as  against  the  other. 
And  even  if  the  finding  by  the  jury  in  favor 
of  the  Georgia  Railway  &  Electric  Company 
was  the  result  of  an  erroneous  statement  of 
the  law  by  the  court,  the  defendant  upon 
whom  the  verdict  imposes  liability  in  this 
case  cannot  take  advantage  of  that  error  to 
have  the  verdict  set  aside;  the  plaintiff  be- 
ing content  therewith.  The  plaintiff  himself, 
as  we  have  said,  might  have  brought  suit 
against  the  movant  alone,  or,  pending  the 
trial,  having  brought  the  suit  against  Che 
defendants  jointly,  he  might  have  voluntarily 
stricken  the  name  of  the  defendant  in  whose 
favor  the  verdict  was  returned  as  a  party 


•For  other  cases  see  same  topic  and  section  NUMBER  tn  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
80  S.B.— 21 


322 


80  SOUTHEASTERN  REPORTBB 


(Oa. 


defendant  If  he  ooald  have  done  that,  then, 
If  the  court  during  the  trial  had  held  that 
the  defendant  In  whose  fayor  the  Jury  found 
was  not  liable  under  the  evidence,  the  plain- 
tiff might  have  rested  upon  this  without  ex- 
cepting thereto,  and  proceeded  with  the  case 
against  the  other  defendant,  adopting  there- 
by the  action  of  the  court  and  making  such 
action  his  own ;  and  the  defendant  which  lost 
the  case  could  not  hare  complained  thereat 
Neither,  then,  can  it  avail  itself  of  the  charge 
set  forth  above  to  defeat  a  recovery  by  this 
plaintiff  in  a  case  where  the  evidence  estab- 
lishes liability,  according  to  the  finding  of 
the  jury  under  a  charge  which  did  not  tend 
to  prejudice  it  in  its  defense  as  against  the 
plaintiff.  The  charge  did  not  strengthen 
the  case  of  the  plaintiff,  nor  impose  any  il- 
legal burden  upon  the  movant  in  resisting 
that  case. 

[2]  2.  The  other  contentions  of  the  plain- 
tiff in  error  were  without  merit,  and  the  evi- 
dence supported  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(141'  Ga.  61) 

PALMER  V.  NEWBERRY. 
(Supreme  Court  of  Georgia.     Nov.  17,  1913.) 

(Byllahus  5v  the  OotH^.} 

1.  EjECTifXNT     (I    65*)  —  Petition  —  SuiTir 

OIENCT. 

The  petition  in  this  case  brought  for  the 
recovery  of  land  was  not  demurrable  on  the 
ground  that  it  set  forth  no  cause  of  action;  it 
being  alleged  that  the  petitioner  was  the  daugh- 
ter of  A.,  who  died  in  possession  of  certain 
described  land,  and  that  this  land  was  duly  set 
apart  as  a  year's  support  for  the  mother  of 
petitioner  and  for  petitioner,  that  the  mother 
has  since  died,  that  the  plaintifif  claims  title, 
and  that  the  defendant  is  in  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Gent  Dig.  {§  165-174;    Dec  Dig.  8  66.*] 

2.  EXKCUTOBS  AND   Administbatobs    (§  193*) 

— AixowANCS  TO  Widow  and  Ghild— Rb* 
tubn  or  Appbaibbbs—Sufficiengt— Evi- 
dence. 

Where,  in  the  return  of  appraisers  appoint- 
ed  to  set  apart  a  yearns  support  to  a  widow  and 
a  minor  child,  an  undivided  interest  in  a  certain 
lot  of  land  is  set  apart  and  the  land  is  de- 
scribed as  being  a  tract  of  land  "on  the  east 
side  of  lot  of  land  No.  367  in  the  Sixth  dis- 
trict of  Early  county,  state  of  Georgia,  bounded 
as  follows:  On  the  north  by  land  of  Isaac 
Timmons,  deceased;  on  the  east  by  Dr.  Wyatt 
McLaln's  land ;  on  the  west  by  Thomas  lands ; 
on  the  south  by  Griffin  lands— and  being  all  of 
said  tract  except  that  part  owned  by  J.  Ward 
and  B.  F.  Palmer,"  the  return  is  not  void  for 
uncertainty  in  the  description  of  the  land,  and 
extraneous  evidence  is  admissible  for  the  pur- 
pose of  applying  the  description  to  the  subject- 
matter.  Sizemore  v.  WillU,  130  Ga.  666,  61 
S.  E.  636. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (§  70&-712; 
Dec.  Dig.  i  193.*] 

Error  from  Superior  Court  Early  County; 
W.  O.  Worrlll,  Judge. 


Action  between  M.  L.  Palmer  and  Ike 
Newberry.  From  the  judgment  Palmer 
brings  error.   Reversed. 

W.  I.  Geer,  of  Colquitt  for  plaintiff  In  er- 
ror. B.  W.  Fortson,  of  Arlington,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justicea  concur. 

(141  Qa.  47. 
SHAW  y.  HENDERSON  LUMBBB  CO. 
(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(SyllaJnts' hy  the  Oowrt.) 

1.   IWJUNOTION     (§    118*)— CumWO    TiMBEB— 

Petition— StTFFiciBNCT. 

This  action  was  brought  to  recover  dam- 
ages for  timber  alleged  to  have  been  cut  by  the 
defendant,  and  to  obtain  an  injunction  to  pre- 
vent the  future  cutting  and  removal  by  him  of 
timber  of  certain  dimensions.  The  petition  al- 
leged that  the  plaintiff  was  the  owner  of  such 
timber;  that  the  defendant  threatened  and  in- 
tended to  continue  the  trespass,  which  would 
result  in  denuding  the  land  of  the  timber ;  that 
the  plaintiff  had  made  large  investments  in  a 
sawmill  and  other  machinery  and  equipment  in 
connection  therewith;  that  the  timber  was 
necessary  for  the  operation  of  the  mill;  and 
that  its  destruction  would  cause  irreparable 
damage  to  the  plaintiff.  Held,  that  the  peti- 
tion was  not  subject  to  demurrer  on  the  ground 
that  the  provisions  of  Civil  Code,  §  5504,  were 
not  complied  with  as  to  attaching  abstract  of 
plaintifiPs  title,  etc.  Camp  v.  Dixon,  112  Ga. 
§72,  38  S.  E.  71,  52  L.  R.  A.  755 ;  Gillis  v. 
Hilton  &  Dodze  Lumber  Co.,  113  Ga.  622,  38 
S.  E.  940;  Massee-Felton  Lumber  Co.  v.  Sir- 
mans,  122  Ga.  297,  50  S.  E.  92 ;  Gray  Lumber 
Co.  V.  Gaskin,  122  Ga.  842.  50  S.  E.  164 ;  Lewis 
V.  Hutchinson,  127  Ga.  789,  56  S.  B.  99& 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §(  223-242 ;   Dec.  Dig.  (  118.*] 

2.  Demubbebs  to  PsnnoN. 

The  special  demurrers  to  the  petition  were 
without  merit. 

3.  Loos  AVD  LOGOINO  (§  2*)— COITVBYANCE  OF 
TiMBEB  Land— CONBTBUOTION— TiTUB  CON- 
VBTED. 

A  deed  conveying  a  certain  described  tract 
of  land  contained  Uie  following  provision:  "Pine 
timber  for  sawmill  purposes  14  inches  2  feet 
above  the  ground  and  up,  and  the  turpentine 
privileges  also,  *  *  ^  excepted  from  this 
sale."  Held,  that  the  title  to  such  timber  did 
not  pass  to  the  grantee,  but  remained  in  the 

S'antor.  Levis  v.  Parrott  Lumber  Co.,  119 
a.  476,  46  S.  E.  647;  Colllnsville  Granite 
Co.  V.  Phillips,  123  Ga.  830,  51  S.  B.  666; 
Moore  v.  Griffin,  72  Kan.  164,  83  Pac.  395, 
4  L.  B.  A.  (N.  S.)  477.  and  cases  cited  in  the 
note;  8  Wash.  Real  Prop.  (6th  Ed.)  (  2352  et 
seq. 

[Ed.   Note.— For  other  cases,   see  Logs   and 
Logging,  Cent  Dig.  H  1-5 ;   Dec.  Dig.  (  2.^] 

4.  iNJUNOTioir  (§  130*)— DiBXCTioN  or  Ykb- 

DICT. 

The  record  falls  to  disclose  any  evidence 
showing  either  title  or  possession  of  the  tim- 
ber iu  question  in  the  plaintiff.  The  conrt, 
therefore,  erred  in  directing  a  verdict  perpetual- 
ly enjoining  the  defendant  as  prayed  for  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  288-^00 ;   Dec.  Dig.  8  130.*] 
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5.  Afpbai.  and  Bbbob  (I  654*)  —  Reoobd  — 

CORBECnON. 

This  court  has  no  power,  even  with  the 
consent  of  counsel  for  both  parties,  to  order 
the  clerk  of  the  trial  court  to  send  to  this  court 
a  certified  copy  of  a  deed  which  does  not  appear 
in  the  approved  brief  of  evidence  and  which 
it  is  claimed  was  omitted  therefrom  by  mistake. 
Smith  y.  State,  118  6a.  83.  44  S.  B.  827,  and 
cases  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  2819-2822;  Dec.  Dig.  i 
654.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  the  Henderson  Lumber  Company 
against  J.  J.  Shaw.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Hendricks  &  Christian,  Knight,  Chastain  A 
Gaskins,  and  J.  J.  Murray,  all  of  Nashville, 
for  plaintiff  in  error.  H.  J.  Quincey,  of 
Odlla,  and  J.  D.  Lovett,  o£  Nashville,  tor  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


an  Ga.  35) 

SOUTHERN  BY.  CO.  y.  BLACK  et  al. 
(Supreme  Court  of  Georgia.     Nov.  15,  1913.) 

(SvUabus  &y  the  Court,) 

L  RaILBOADS    (i    478*)  —  FlBSS  —  PSTITION — 

Sufficiency. 

The  petition  in  this  case  was  sufficient  to 
withstand   the  general  and  special  demurrers. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  Si  1688-1705;   Dec  Dig.  §  478.*] 

2.  Rahjkoads  (§  481*)— Fuuss— Evidence. 

On  the  trial  of  a  suit  to  recover  of  a  rail- 
road company  damages  for  the  burning  of  the 
contents  of  a  warehouse,  by  reason  of  the  de- 
fendant's negligence  In  not  having  its  engine 
properly  equipped  with  spark  arresters,  etc., 
and  thus  setting  out  the  fire,  where  the  defend- 
ant sought  to  show  its  diligence  by  evidence 
tending  to  prove  that  its  engines  were  in  good 
condition  and  were  properly  equipped,  and  the 
testimony  for  the  plaintiffs  tended  to  show  that 
a  few  days  before  the  burning  in  question  a 
passing  train  on  defendant's  road  had  started 
a  fire,  it  was  not  error  to  allow  one  of  the 
plaintifiGs,  after  stating  that  he  passed  the 
point  where  the  fire  alleged  to  have  caused  the 
damages  occurred,  and  saw  an  engine  switching 
at  this  point  a  short  while  before  the  fire,  to 
testify:  *'I  felt  anxious  about  it,  because  just 
a  few  days  before  that  my  son  had  extinguished 
a  fire  from  a  passing  train."  This  statement, 
taken  in  connection  with  its  context,  and  in 
view  of  the  grounds  of  objection  urged  against 
it,  and  the  purpose  for  which  it  was  received, 
was  admissible. 

[£]d.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ({  1717-1729 ;   Dec.  Dig.  {  481.*] 

S.  Railroads  (I  485*)— Fibes— Instbuctions. 
It  was  not  error  for  the  court  to  instruct 
the  jury  as  set  out  in  the  second  division  of  the 
opinion. 

[Ed.    Note. — ^For  other  cases,   see  Railroads, 
Cent.  Dig.  i(  1747-1756;    Dec  Dig.  f  485.*] 

4.  Vebdigt  and  Denial  ov  New  Tkial  Sub* 

TAINBD. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 


(Additional  ByUabui  If  Bdiiorial  Biaff.) 

5.  Appeal  and  Ebbob  (8  758*)  —  Pbssenta- 
TioN  09  Ebbob— Abandonicent—Bbiep. 
A  ground  for  new  trial,  not  referred  to  in 
the  brief  of  plaintifit  in  error,  will  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3093;    Dec.  Dig.  (  758.  ♦] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A,  W.  Flte,  Judge. 

Action  by  J.  and  J.  C.  Black  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiflB,  and  defendant  brtngs  error.  Af- 
firmed. 

J.  and  J.  C.  Black  sued  the  Southern 
Railway  Company  to  recover  damages 'for 
the  loss  of  the  contents  of  a  certain  ware- 
house situated  in  dose  proximity  to  the  de- 
fendant's right  of  way  In  the  dty  of  Dalto^, 
by  Are  alleged  to  have  been  negligently  set 
out  by  the  defendant  On  the  trial  the 
plaintiffs  obtained  a  verdict  for  the  value  of 
the  property  sued  for.  A  motion  for  a  new 
trial  being  overruled,  the  defendant  excepted 
on  the  grounds  stated  In  the  motion  for  a 
new  trial,  as  well  as  to  the  allowance  of  cer- 
tain amendments  to  the  petition,  and  to  the 
overruling  of  defendant's  demurrer.  The 
allegations  of  the  petition  made  substantially 
the  following  case:  The  fire  was  caused  by 
sparks  from  a  certain  freight  engine  which 
passed  near  the  plaintiffs'  warehouse  about 
noon  on  the  9th  day  of  April,  1910,  which 
engine  was  operated  in  a  reckless  and 
wanton  manner,  the  engine  puffing  and  work- 
ing steam  and  throwing  out  sparks  and  burn- 
ing cinders  In  an  unusual  and  extraordinary 
quantity  on  the  surrounding  land  and  hous- 
es, resulting  in  the  destruction  of  the  plain- 
Utts*  warehouse.  The  engine  was  defective 
in  that  it  was  not  equipped  with  proper  ap- 
paratus for  arresting  sparks  and  cinders; 
and  this  defective  condition  was  due  entirely 
to  the  negligence  of  the  defendant.  To  this 
petition  the  defendant  demurred  generally 
and  specially.  The  grounds  of  special  de- 
murrer were  that  the  petition  did  not  set 
forth  in  what  the  defects  alleged  to  exist  In 
the  flues  and  spark  arresters  consisted,  and 
no  facts  were  set  out  upon  which  to  base  the 
allegations  of  negligence;  that  it  was  not 
alleged  In  what  the  recklessness  and  wanton- 
ness of  defendant's  employes  consisted;  nor 
were  any  facts  stated  upon  which  to  base 
such  charges  of  wantonness,  recklessness, 
and  negligence;  nor  what  would  have  been 
proper  apparatus  for  arresting  sparks  and 
cinders;  nor  how  the  equipment  of  the  en- 
gine failed  to  meet  the  standard;  nor  what 
the  conduct  of  defendant's  employ^  in 
charge  of  the  engine  was  which  was  charac- 
terized as  reckless,  etc.  By  amendment  the 
plaintiffs  alleged  as  follows:  The  openings 
in  the  arresting  apparatus  on  the  engine  be- 
fore referred  to  were  so  large,  broken,  and 
worn  that  they  did  not  prevent  sparks,  fire, 
cinders,  and  live  coals  from  passing  through 
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the  arrester.  Just  how  wide  the  meshes  and 
openings  should  be  in  standard  spark  arrest- 
ers in  general  use  by  railroad  companies,  or 
whether  they  were  entirely  worn  out,  peti- 
tioners could  not  say,  as  they  had  not  seen 
them;  but  "they  were  so  large  and  worn 
that  they  did  permit  cinders,  live  coals,  and 
sparks  to  escape  and  bum  petitioners'  prop- 
erty." If  they  had  been  In  proper  condition, 
and  properly  handled,  this  would  not  have 
been  done.  The  machinery  was  not  up  to 
the  standard  of  that  in  general  use  by  rail- 
road companies,  on  account  of  the  defects  be- 
fore set  out  The  fire  did  escape  and  bum 
petitioners'  property,  etc.  The  condition  of 
the  spark  arresting  apparatus  is  peculiarly 
within  the  knowledge  of  the  defendant.  Its 
servants  and  employes.  The  defendant  was 
further  negligent  In  allowing  dry  grass,  bri- 
ers, weeds,  and  other  trash  of  a  combustible 
nature  to  accumulate  on  its  right  of  way: 
the  grass,  briers,  and  weeds  had  been  cut 
down  on  the  right  of  way  and  allowed  to  dry 
thereon,  and  sparks  and  cinders  from  the  en- 
gine set  fire  to  the  grass,  etc.,  which  fire  was 
communicated  to  plaintiffs'  warehouse.  De- 
fendant's agents  were  careless  in  firing  the 
engine  at  this  particular  place  and  causing  it 
to  exhaust  and  throw  sparks,  live  coals,  and 
cinders;  because  the  warehouse  and  other 
houses  on  both  sides  of  the  railroad  in  the 
town  of  Dalton  were  close  to  the  railroad, 
the  dead  weeds  and  other  combustible  ma- 
terial were  on  the  right  of  way  of  the  de- 
fendant, and  the  wind  was  blowing  in  the  di- 
rection to  take  the  sparks,  cinders,  and  live 
coals  from  the  engine  to  the  combystible  ma- 
terial to  and  plaintiffs'  property,  as  well  as 
to  the  other  houses  which  were  burned  at  the 
same  time.  The  engineer  was  negligent  in 
so  handling  the  throttle  and  other  appli- 
ances of  the  engine  as  to  make  it  exhaust 
and  emit  live  coals  and  cinders.  The  plain- 
tiffs are  unable  to  state  Just  what  acts  of  the 
engineer  and  fireman  in  stirring  up  the  fire 
at  this  place  were  done;  but  it  was  entirely 
unnecessary  at  this  point  either  to  fire  or 
stir  up  the  fire,  and  the  acts  were  peculiarly 
known  to  the  defendant's  servants  and 
agents.  The  defendant  was  further  negligent 
in  that  the  fire  box,  ash  pan,  and  grates,  and 
the  other  parts  of  the  locomotive  under  the 
fire  box,  which  the  plaintiffs  are  unable  to 
describe,  had  cracks  and  holes  in  them,  by 
reason  of  which  hot  ashes,  live  coals,  and 
cinders  fell  through  upon  the  tracks  at  the 
point  where  the  dead  weeds  and  other  com- 
bustible material  extended  over  and  upon  the 
right  of  way  of  the  railroad  to  the  center  of 
the  tracks  and  to  the  plaintiffs'  property. 
Plaintiffs  are  unable  to  further  state  the 
defective  condition  of  the  engine,  but  it  is 
well  known  to  the  defendant  and  its  servants 
and  agents.  To  the  allowance  of  this  amend- 
ment the  defendant  excepted,  on  the  grounds 
that  it  is  too  vague,  general,  and  indefinite, 
in  that  it  does  not  state  In  what  the  defects 
in  the  apparatus  consisted,  and   that  the 


charge  that  the  defendant's  servants  and 
agents  were  negligent  In  the  handling  of  the 
engine  at  the  time  of  the  fire  sets  forth  no  is- 
suable fact 

Geo.  G.  Glenn  and  Maddox,  McCamy  & 
Shumate,  all  of  Dalton,  for  plaintiff  in  error. 
G.  D.  McCutchen,  F.  K.  McCutchen,  and  W. 
B.  Mann,  all  of  Dalton,  and  R.  B.  Arnold,  of 
Atlanta,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  This  is  one  of  the  cases  where  the  de- 
fendant can  neither  '*heap  coals  of  fire  upon 
the  head"  nor  cast  them  upon  the  property  of 
its  neighbor  without  making  reparation  in 
damages  therefor.  It  was  alleged  that  the 
acts  complained  of  were  carelessly,  negligent- 
ly, and  wantonly  done,  to  the  consequent  in- 
jury and  damage  of  the  plaintiff  in  the  sum 
of  $1,848.30.  The  Jury  found,  in  ^ect,  tbat 
the  defendant  was  guilty  of  one  or  more  of 
the  acts  of  negligence  alleged  against  It,  and 
thus  caused  the  loss  and  damage  to  the  plain- 
tiffs as  claimed ;  and,  after  a  careful  review 
of  the  whole  case,  we  think  the  allegations 
of  the  petition  and  the  evidence  in  support 
thereof  were  sufficient  to  authorize  the  ver- 
dict It  is  strenuously  insisted  that -the  peti- 
tion, even  as  amended,  is  too  indefinite  and 
vague  to  be  the  basis  of  recovery  in  this  case. 
But  to  this  we  cannot  agree.  The  substance 
of  the  petition  and  the  amendment  are  set 
out  in  the  foregoing  statement  of  facts.  We 
are  quite  clear  that  the  amendment  is  not 
subject  to  the  criticism  urged  against  it  In 
the  case  of  Bittlck  v.  Georgia  Railroad,  etc., 
Co.,  136  Ga.  138-140,  70  S.  B.  1107,  Mr.  Jus- 
tice Lumpkin  well  and  aptly  said :  "The  pre- 
siding Judge  thought  that  the  allegations  in 
regard  to  the  operation  of  the  engine  and  the 
improper  use  of  the  exhaust  or  blower,  so 
as  unnecessarily  to  cause  the  sparks  which 
set  fire  to  the  plaintiffs'  property  to  be 
thrown  out,  were  insufficient  In  this  we 
cannot  agree  with  him.  What  were  the 
plaintiffs  required  to  allege?  Were  they 
bound  to  have  the  knowledge  of  an  expert  en- 
gineer, and  state  with  minute  particularity 
how  the  exhaust  or  blower  of  the  engine 
ought  to  have  been  used,  and  how  It  was 
used?  Were  they  obliged  to  know  and  allege 
whether  the  engineer  pulled  the  wrong  lever, 
or  whether  he  pulled  it  too  rapidly  or  too 
slowly,  or  too  far,  or  whether  he  turned  a 
wrong  wheel  or  crank?  Or  to  state  wheth- 
er, at  the  place  where  the  simrks  were  emit- 
ted, he  should  not  have  used  the  exhaust 
blower  at  all,  or  whether  he  used  It  exces- 
sively? It  will  be  readily  seen  that  if,  by 
special  demurrer,  the  plaintiffs  could  be 
forced  to  allege  exactly  the  way  in  which 
the  engineer  caused  the  exhaust  or  blower  to 
unnecessarily  throw  out  sparks,  and  would, 
then  be  confined  to  the  specific  allegation 
made,  and  held  to  be  unable  to  recover  if 
such  detailed  statement  were  disproved,  al- 
though in  fact  the  engineer  did  ne^lgenUy 
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and  improperly  operate  the  blower  In  some 
other  way  so  as  to  unnecessarily  cause  sparks 
to  be  thrown  out  upon  the  plaintiffs*  proper- 
ty, an  almost  impossible  burd^i  would  be 
placed  upon  them." 

The  rule  as  to  the  liability  of  a  railroad 
company  for  leaving  combustible  matter  on 
its  right  of  way  Is  laid  down  in  the  case  of 
Southern  Ry.  Go.  v.  Thompson,  129  Oa.  367, 
58  S.  EL  1044.  It  was  there  held  (eighth  head- 
note)  :  "If  the  company  is  wanting  in  ordi- 
nary care  in  allowing  grass,  weeds,  rotten 
wood,  and  other  combustible  material  to  ac- 
comulate  on  its  right  of  way,  and  as  a  result 
thereof  damage  by  fire  occurs,  this  would  al- 
so furnish  a  ground  for  holding  the  com- 
pany liable."  In  Brown  v.  Benson,  98  Ga. 
372,  25  S.  E.  465,  it  was  held:  "There  being 
erldence  from  which  the  Jury  might  have  in- 
ferred that  the  plaintiff's  woods  were  burned 
by  a  fire  originating  from  sparks  which  es- 
caped from  a  locomotlye  operated  by  a  serv- 
ant of  the  defendant,  and  ignited  straw  and 
other  combustible  material  on  the  railroad 
right  of  way,  and  that  the  fire  thus  started 
burned  continuously  until  it  reached  the 
plaintUTs  land,  it  was  error  to  grant  a  non- 
suit" And  see  Georgia  Railroad  v.  Law- 
rence, 74  Ga.  534 ;  18  Am.  &  Eng.  Enc.  Law, 
511,  512.  From  the  authorities  cited  we  con- 
dude  that  the  petition  set  forth  a  cause 
of  action,  and  that  the  amendment  to  the 
petition  was  sufficiently  definite  to  withstand 
the  objection  urged  against  it 

[2]  2.  Error  is  assigned  because  the  court 
allowed  one  of  the  plaintiffs  to  testify  (after 
having  testified  that  he  passed  the  point  of 
the  fire  and  saw  an  engine  switching  at  this 
point  a  short  while  before  the  fire):  "I  felt 
anxiouB  about  it,  because  Just  a  few  days 
before  that  my  son  had  extinguished  a  fire 
from  a  passing  train."  The  ground  of  objec- 
tion is  that  the  testimony  is  immaterial  and 
irreleyent.  We  think  that  where  the  plain- 
tiffs sought  to  show  negligence  on  the  part  of 
the  railroad  company  because  of  defective 
equipment  of  its  engine^  etc.,  and  the  com- 
pany sought  to  show  its  diligence  as  to  such 
equipment  by  evidence  tending  to  prove  that 
it  was  in  good  condition,  the  statement, 
taken  in  connection  with  its  context,  and 
in  view  of  the  objection  presented,  and  the 
purpose  for  which  it  was  received,  was  ad- 
missible as  explanatory  of  the  conduct 
of  the  witness. 

[S]  3.  The  court  charged  the  Jury  as  fol- 
lows: **The  defendant  company  says  that  it 
was  not  negligent;  that  the  fire  did  not  occur 
in  that  way,  and  for  that  reason  it  ought  not 
to  be  required  to  pay  anything  as  damage,  and, 
further  contending,  says  that  if  *it  did,  the 
company  used  all  ordinary  and  reasonable 
care  and  diligence  to  prevent  the  burning, 
and  in  no  event  is  it  liable  for  anything  to 
the  plaintiff."  It  is  insisted  by  the  defend- 
ant that  its  sole  defense  was  that  the  fire 


was  not  occasioned  by  its  locomotives,  and 
that  this  charge  of  the  court  had  the  effect 
of  converting  *'a  direct  straightforward  issue 
of  fact  upon  which  the  defendant  relied  *  •  * 
into  a  vague,  uncertain,  and  unsympathetic 
'double-barreled  defense,'  under  which  de- 
fendant could  not  successfully  appeal  to  a 
Jury."  The  plaintiffs  alleged  that  the  fire 
was  caused  by  the  negligence  of  the  defend- 
ant The  paragraphs  of  the  petition  charging 
negligence  were  denied  in  toto  by  the  defend- 
ant Evidence  tending  to  show  negligence  in 
the  equipment  of  the  engine  and  in  its  opera- 
tion was  offered  by  the  plaintiffs,  and  rebut- 
ting evidence  as  to  these  matters  was  deliv- 
ered by  employes  of  the  defendant.  The  is- 
sue as  to  whether  the  defendant  originated 
the  fire,  and  the  issue  as  to  whether  it  was 
guilty  of  negligence  if  it  did,  were  both  in- 
volved in  the  pleadings  and  the  evidence; 
and  there  is  no  merit  in  the  criticism  of  the 
extract  from  the  charge  above  quoted. 

[4,  5]  4.  The  fourth  ground  of  the  motion 
for  a  new  trial  was  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  and 
will  not  be  considered.  The  remaining  as- 
signments of  error  are  without  substantial 
merit  The  evidence  was  sufficient  to  sup- 
port the  verdict,  and  the  court  committed  no 
error  in  overruling  the  motion  for  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


an  Oa.  m 

SOUTHERN  BY.  CO.  v.  FLEMING. 
(Supreme  Ck>urt  of  Georgia.     Nov.  17,  1918.) 

(SyUahus  liy  the  Court,) 

1.  Pleadino    (§    248*)  —  Petition  —  Amend- 
ment. 

The  court  did  not  err  in  allowing  the 
amendment  to  the  petition,  alleging  that  the 
agents  and  servants  of  the  defendant  had  em- 
ployed greater  force  than  was  necessary  in 
ejecting  him  from  the  train,  over  the  objection 
that  such  amendment  set  forth  a  new  cause  of 
action. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §;  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  §  248.*] 

2.  Cabusbs  (t  816*)— BuBDEN  OF  Pboot— De- 
fense. 

The  defense  in  this  case  consisted  entirely 
of  a  denial  of  the  allegations  contained  in  the 
petition  upon  which  the  plaintiff  based  his  right 
to  recover;  and  it  was  error  for  the  court  to 
charge  the  jury  as  to  the  shifting  of  the  bur- 
den of  proof,  wherebv  the  onus  would  be  upon 
the  defendant  to  establish  its  defense  by  a  pre- 
ponderance of  the  evidence.  The  burden  of 
proof,  under  the  pleadings  and  the  testimony 
introduced,  was  upon  the  plaintiff,  and  it  was 
a  question  for  the  jury  to  aecide,  when  the  evi- 
dence of  both  parties  had  been  submitted,  wheth- 
er the  plaintiff  had  established  the  essential  al- 
legations of  the  petition  by  a  preponderance 
of  the  evidence;  in  which  case  only  would  he 
have  been  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  1261,  1262,  1283,  1285-1294; 
Dec.  Dig.  f  316.*] 
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Error  from  Superior  Court,  Franklin  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  J.  W.  Fleming  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tur,  and  defendant  brings  error.    Reversed. 

See,  also,  128  Oa.  241,  57  S.  E.  481,  10 
Ann.  Cas.  921,  78  S.  E/  682. 

W.  R.  Little  and  G.  L.  Goode,  both  of  Car- 
nesYllle,  and  A.  G.  &  Julian  MeCurry,  of 
Hartw^,  for  plaintiff  in  error.  W.  L. 
Hodges,  of  Hartwell,  for  defendant  in  error. 

BECK,  J.  J.  W.  Fleming  brought  suit 
against  the  Southern  Railway  Company,  al- 
leging, in  his  petition  as  originally  filed,  that 
he  had  been  wrongfully  ejected  from  the 
train  upon  which  he  was  a  passenger.  He 
tendered  the  conductor  upon  the  train  his 
fare  at  the  ticket  rate  of  three  cents  a  mile, 
but  the  conductor  refused  to  accept  fare  at 
that  rate,  and  demanded  fare  at  the  rate  of 
four  cents  a  mile.  This  the  plaintiff  refused 
to  pay,  insisting  that  he  went  to  the  ticket 
office  at  the  station  where  he  boarded  the 
train,  for  the  purpose  of  buying  a  ticket, 
"something  like  15  minutes  before  the  train 
arrived,"  but  the  defendant's  agent  was  not 
in  the  office  at  that  time;  that  he  went 
again  to  the  ticket  office  a  little  after  the  ar- 
rival of  the  train,  but  could  not  procure  a 
ticket  on  account  of  the  absence  of  the  agent 
from  the  office,  he  being  elsewhere  engaged 
in  checking  freight.  The  plaintiff  contended 
that  his  failure  to  procure  a  ticket  was  in 
no  way  due  to  an  omission  upon  his  part  to 
exercise  proper  diligence,  but  that  it  was 
owing  entirely  to  the  failure  of  the  agent 
of  the  railway  company  to  be  in  his  office. 
In  an  amendment  offered  and  allowed,  the 
plaintiff  alleged  that  in  expelling  him  from 
the  train  the  agents  and  employes  of  the 
company  used  a  greater  degree  of  force  than 
was  necessary,  and  In  this  way  committed  a 
tort  against  him,  for  which  he  was  entitled 
to  recover  damages. 

[1]  1.  The  defendant  objected  to  the  al- 
lowance of  the  amendment,  on  the  grounds 
that  it  was  not  germane  to  the  original  suit, 
and  set  up  a  new  cause  of  action.  It  was 
not  demurred  to  specially  on  the  ground  that 
it  was  not  sufficiently  specific  in  setting  forth 
what  acts  constituted  the  excessive  force  or 
violence  used  by  the  defendant's  agents  and 
employ^.  It  was  not  open  to  the  objection 
presented.  It  is  true  that  when  this  case 
•was  before  us  on  a  former  occasion,  and  the 
Judgment  overruling  the  defendant's  motion 
for  a  new  trial  was  under  review  (128  Ga. 
241,  57  S.  E.  481,  lO  Ann.  Cas.  921),  it  was 
held  that  the  plaintiff's  case  was  based  upon 
the  wrongful  expulsion  from  the  train,  and 
not  upon  a  contention  that  a  greater  degree 
of  force  than  was  necessary  had  been  em- 
ployed. But  in  the  original  petition  it  was 
alleged  that  certain  employes  of  the  defend- 
ant, acting  undeif  the  direction  of  the  train 


conductor,  /*with  fbrce  and  arms  seized  the 
body  of  your  petitioner,  and  in  a  rough  and 
rude  manner  pushed  him  off  the  train" ;  that 
'*the  expulsion  of  petitioner  from  the  train 
was  illegal  and  grossly  abusive";  and  that 
"on  account  of  the  illegal  expulsion  from  the 
train,  which  occurred  in  the  presence  of  a 
large  number  of  passengers,  and  the  manner 
in  which  the  same  was  done,  and  consequent- 
ly the  humiliation  of  his  pride,  mortification 
of  his  feelings,  and  infringement  of  his  right 
as  a  passenger,"  the  defendant  had  damaged 
the  petitioner,  etc  We  think  it  is  dear  that 
in  view  of  these  allegations  in  the  original 
petition  the  court  did  not  err  in  holding  that 
the  amendment  allowed  did  not  set  up  a  new 
cause  of  action. 

[2]  2.  The  court  instructed  the  Jury  as  fol- 
lows: *'This  same  rule  of  preponderance  of 
evidence  applies  to  the  defense;  when  the 
defense  undertakes  to  set  up  a  defense,  if 
the  plaintiff  brings  to  you  the  preponderance 
of  the  evidence  in  ftivor  of  his  contentions, 
and  the  defense  undertakes  to  set  up  de- 
fenses, then  the  same  burden  of  proof  would 
be  on  the  defense  to  prove  the  allegations  of 
their  defense  by  a  preponderance  of  the  evi- 
dence, before  you  would  be  authorized  to  find 
for  the  defendant"  And  in  another  part 
of  the  charge  the  court  gave  the  following  in- 
struction :  *'If  he  brings  that  amount  of  tes- 
timony to  your  minds,  and  then  if  that  testi- 
mony is  rebutted,  and  if  the  defenses  set  up 
are  established  to  your  minds,  and  there  is  a 
greater  weight  of  evidence  as  to  the  truth 
of  the  defenses  set  up,  and  you  believe  the 
defenses  are  made  out  over  and  above  the 
contentions  of  the  plaintiff,  in  that  event 
you  would  be  authorized  to  find  for  the  de- 
fendant" The  defense  in  this  case  consisted 
in  a  denial  of  the  plaintiff's  contentions  upon 
which  he  sought  to  base  his  right  to  a  recov- 
ery against  the  defendant  He  insisted  that 
he  exercised  due  diligence  to  procure  a  tidcet 
before  boarding  the  defendants  train,  and 
for  that  reason  was  entitled  to  be  carried  at 
the  usual  ticket  rate.  The  defendant  in  sub- 
stance denied  this.  The  plaintiff  further 
contended,  and  Introduced  evidence  to  show, 
that  in  effecting  his  expulsion  from  the  train 
the  defendant's  employes  and  agents  used 
greater  force  than  was  necessary  to  effect 
the  ejection.  The  defendant  denied  this. 
There  was  no  affirmative  defense  set  up  by 
the  defendant;  and,  that  being  true,  the 
charges  set  forth  above  should  not  have 
been  given,  as  they  put  an  unauthorized  onus 
upon  the  defendant  No  elaborate  discussion 
of  this  ruling  is  necessary.  Under  the  plead- 
ings and  evidence,  the  questions  raised  by 
the  exceptions  to  the  instructions  set  forth 
above  fall  within  the  ruling  made  in  the  case 
of  Courson  v.  Pearson,  132  Ga.  698,  64  S.  E. 
997. 

There  were  some  inaccuracies  in  other 
parts  of  the  court's  charge  to  the  Jury ;  but 
the  charges  complained  oA  except  in  the  re- 
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spect  indicated  aboTe,  were  substantially  cor- 
rect and  contained  no  errors  reauirine  the 
grant  of  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
car. 


(140  Ga.  817) 

RAILROAD   COMMISSION   OF   GEORGIA 
et  aL  T.  LOUISVILLE  &  N.  R.  CO. 

(Supreme  Court  of  Georgia.     Nov.  18,  1913.) 
(Syllabus  ly  the  Court.) 

1  GaBBIEBS  (I  lO*)— RBOUIiATION  BY  COMMIS- 

BiON— Sale  or  Milbaob  Books. 

Under  the  proviBions  of  the  Code  of  this 
state,  the  Railroad  CommisBion  had  statutory 
authority  to  pass  an  order  providing  that  "all 
railroads  selling  mileage  or  penny  scrip  books 
are  hereby  required,  on  and  after  February  1« 
1913,  to  pull  toe  same  on  the  train  of  the  com- 
pany selling  the  same,  when  presented  by  the 
holders  for  transportation  between  points  whol- 
ly within  the  state  of  Georgia,  except  where 
Sissengers  board  trains  in  cities  of  10,000  popu- 
tion  or  more  according  to  the  United  States 
census  of  1910,  in  which  places  mileage  or  penny 
scrip  shall  be  exchanged  for  tickets. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  12,  14-20 ;   Dec  Dig.  1 10.*1 

2.  Constitutional  Law  (U  206,  276,  297*)— 
Due  Pbogbss— Reoulation  by  Commission 

— ~RaTB8t 

The  statute  and  the  order  of  the  Railroad 
Commission  passed  thereunder  were  not  in  viola- 
tion of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  as  being  an  un- 
lawful interference  with  the  liberty  of  contract, 
or  the  taking  of  property  without  due  process  of 
law 

(a)  It  does  not  violate  the  due  process  clause 
of  the  state  Constitution. 

(b)  That  a  state,  through  its  Legislature  or 
its  Railroad  Commission,  cannot  fix  a  reason- 
able maximum  rate  for  the  carriage  of  passen- 
gers by  railroads,  and  then  compel  them  to  issue 
certain  tickets  to  certain  persons  at  a  less  rate, 
does  not  negative  the  power  to  regulate  car- 
riers of  passengers  who  voluntarily  adopt  such 
practice. 

(c)  As  to  mileage  and  penny  scrip  books  is- 
sued or  which  may  be  issued  since  the  date  of 
the  order,  tiiat  is  clear. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  591-e24,  832-S34,  845, 
846;   Dec  Dig.  H  2()5,  276,  ^.•l 

3.  Constitutional  Law   (§   164*)--Regula- 
TioN  BY  Commission— Mileaoe  Books. 

In  regard  to  such  mileage  and  penny  scrip 
books  as  were  issued  before  the  passage  of  the 
rule  or  order  of  the  Railroad  Commission,  they 
were  issued  subject  to  the  statutory  power  of 
the  Railroad  Conunission  to  make  regulations  in 
regard  to  such  railroads  as  carriers  of  passen- 
gers; and  such  regulatory  order  as  to  opera- 
tion was  not  violative  of  the  provision  of  the 
Constitution  of  the  United  States  which  declares 
that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig._J§  426-428,  442-444,  447-^55, 
458,  469,  461-473;    Dec.  Dig.  §  154.*1 

4.  Cabbiebs  (i  12*)— Regulation  bz  Commis- 
sion—Powebs. 

The  fact  that  railroads,  like  common  car- 
riers at  common  law,  could  make  reasonable 
rules  and  regulations  in  regard  to  their  own 
operation,  in  the  absence  of  any  statute  or  valid 
rule  of  a  Railroad  Commission,  does  not  nega- 


tive the  power  of  the  state,  directly  by  legisla- 
tive act,  or  through  a  Railroad  Commission  duly 
authorized,  to  regulate  such  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  |i  7-11,  15-20;   Dec.  Dig.  I  12.*] 

5.  Cabbiebs  (|  12*)— Regulation  bt  Commis- 
sion—Validity. 

Where,  under  statutory  authority,  the  Rail- 
road Commission  of  a  state,  after  full  hear- 
ing as  to  the  facts,  passes  a  regulatory  order 
of  the  character  of  that  stated  in  the  first  head- 
note,  it  will  not  be  declared  void  by  the  courts 
merely  because,  in  the  absence  thereof,  a  differ- 
ent regulation  or  agreement  made  by  the  rail- 
road companies  might  liave  been  held  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  7-11,  15-20 ;  Dec.  Dig.  I  12.*) 

6.  Cabbiebs  (iL18*)— Constitutional  Law  (| 
297*)- Dub  Pbocess— Reoxtlation  by  Com- 
mission —  Detebmination  or  Reasonable- 
ness. 

Where  such  a  regulators  order  has  been 
made  by  the  state  Railroad  Commission,  with- 
in its  statutory  authority,  after  a  full  hearing 
from  the  parties  concerned,  including  the  car- 
riers, the  courts  will  not  regard  as  of  no  effect 
the  determination  of  Uie  Commission  as  to  the 
reasonableness  and  propriety  of  such  order,  or 
deal  with  those  questions  as  if  the  bodv  charged 
with  the  duty  of  considering  them  had  not  act- 
ed upon  them. 

(a)  The  public  power  to  regulate  railroads  and 
the  private  right  of  ownership  of  such  proper- 
ty coexist,  and  the  one  does  not  destroy  the  oth- 
er. Where  the  power  to  regulate  is  so  arbitra- 
rily exercised  as  to  infringe  the  rights  of  own- 
ership, the  exertion  is  void  as  being  repug- 
nant to  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  and  also  to  the 
due  process  clause  of  the  state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  13,  16-18,  20,  24 ;  Dec.  Dig.  I 
18;*  Constitutional  Law,  Cent  Dig.  K  832- 
834 ;    Dec  Dig.  (  297.*] 

7.  Cabbiebs  (1 18*)— Regulation  by  Commis- 
sion-Injunction. 

The  evidence  in  this  case  was  conflicting, 
but  it  did  not  show  that  the  Railroad  Commis- 
sion acted  so  unreasonably  or  arbitrarily  as  to 
authorize  an  injunction  to  be  granted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  13,  16-18,  20,  24;    Dec.  Dig.  ( 

ia*i 

8.  Cabbiebs  (|  10*>— Regulation  by  Commis- 
sion—Valioity. 

Where  an  order  is  promulgated  by  the  Rail- 
road Commission,  although  a  minority  of  the 
members  thereof  may  dissent  the  order  passed 
by  the  majority  stands  as  the  official  action  of 
the  body,  and  is  to  be  dealt  with  as  such. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  12,  14-20;    Dec  Dig.  %  10.*] 

9.  CoMMEBCE  (I  62*)— Regulation  by  Commis- 
sion. 

The  order  above  mentioned  is  not  invalid  on 
the  ground  that  it  directly  affects  and  trammels 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  1 81 ;  Dec  Dig.  fi  62.*] 

10.  Constitutional  Law  (I  205*)— Regula- 
tion   OF    RaILBOADS    BY    COMMISSION— DlS- 

cbimination. 

Nor  is  it  invalid  on  the  ground  that  it  is 
discriminatory. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  §§  591-624;  Dec  Dig.  § 
205.*1 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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(SyUahus  l>y  Beeh^  J.,  dissenting. ) 
Obdeb  of  Railboad  Commission  —  Invaud- 

ITT. 

The  order  of  the  Railroad  Commission  nn- 
der  attack  in  this  case  was  invalid  and  void : 
Because  it  is  an  unauthorized  interference  with 
the  reasonable  regulation  of  the  railroad  selling 
the  mileage  and  penny  scrip  books  in  regard  to 
the  manner  of  using  such  books ;  because  it  vio- 
lates Uie  due  process  clause  of  the  state  and 
federal  Constitution,  in  that  it  violates  the  con- 
stitutional guaranty  of  freedom  in  the  exercise 
of  the  right  to  make  contracts. 

Error  from  Superior  Court,  BHilton  Coun- 
ty; W.  D-  Ellis,  Judge. 

Petition  for  an  injunction  by  the  Louis- 
yille  &  Nasbville  Railroad  Company  against 
the  Railroad  Commission  of  Georgia  and 
others.  From  a  judgment  granting  an  in- 
junction, defendants  bring  error.    Reversed. 

On  November  8,  1912,  the  Railroad  Com- 
mission of  Georgia  passed  the  following  or- 
der: "Reisolved,  by  the  Commission,  that  all 
railroads  selling  mileage  or  penny  scrip 
books  are  hereby  required,  on  and  after  Feb- 
ruary 1,  1913,  to  pull  the  same  on  the  trains 
of  the  company  selling  the  same,  V7hen  pre- 
sented by  the  holders  for  transportation  be- 
tween points  wholly  within  the  state  of 
Georgia,  except  where  passengers  board 
trains  In  cities  of  10,000  population  or  more 
according  to  the  United  States  census  of 
1910,  in  which  places  mileage  or  .penny  scrip 
shall  be  exchanged  for  tickets." 

The  Louisville  &  Nashville  Railroad  Com- 
pany filed  its  petition  to  enjoin  the  order 
on  the  following  grounds,  among  others: 
The  Issuance  and  sale  of  mileage  scrip  books 
below  the  maximum  rates  of  passenger  fare 
could  not  be  compelled  bv  the  Legislature, 
or  by  the  Railroad  Commission  under  the 
powers  delegated  to  it,  but  the  issuance  and 
sale  of  the  same  was  voluntary;  that  peti- 
tioner and  other  Interested  carriers  have 
the  right  to  attach  to  them  the  condition  re- 
quiring the  exchange  of  coupons  for  tickets, 
as  an  incident  to  the  checking  of  baggage  and 
travel  thereon,  and  have  the  right  to  make 
with  the  purchasers  of  said  books  contracts 
embodying  such  conditions;  that  the  Railroad 
Commission  of  Georgia  has  no  jurisdiction 
and  authority  over  the  subject  which  would 
justify  it  In  passing  said  order;  and  that 
In  passing  said  order  the  Commission  ex- 
ceeded its  powers  and  functions.  The  order 
Invades  the  right  of  petitioner  to  attach  any 
condition  which  it  sees  fit  to  a  privilege 
which  it  voluntarily  gives,  and  which  it 
could  not  be  compelled  to  give,  and  unwar- 
rantably Interferes  with  its  right  to  make  a 
contract  with  the  purchaser  of  such  books, 
embodying  the  conditions  upon  which  the 
same  shall  be  used.  Said  order  is  an  un- 
lawful invasion  and  denial  by  the  Railroad 
Commission  of  Georgia  of  the  property  right 
of  petitioner  of  proper  and  reasonable  man- 
agement and  conduct  of  its  affairs,  in  that  it 
deprives  petitioner  of  the  opportunity  of 
protecting  its  revenue  by  proper  and  rea- 
sonable checks,  and  of  the  reasonable  op- 


portunlty  to  safeguard  the  proper  check- 
ing of  baggage.  Petitioner  avers  that  the 
right  of  such  reasonable  management  is  a 
property  right  which  cannot  be  denied  it  by 
the  state  or  the  Commission,  and  that  said 
order  Is  in  conflict  with  the ,  due  process 
clause  of  the  state  Constitution.  Because 
said  order  deprives  petitioner  of  the  right 
of  making  a  legal  contract  with  the  purchas- 
ers of  said  books,  which  right  of  contract  is 
a  property  right,  and  in  this  respect  vio- 
lates said  provision  of  the  state  Constitu- 
tion. Because  said  order  deprives  petitioner 
of  the  right  to  make  a  contract  with  other 
carriers  as  to  the  terms  and  conditions  un- 
der which  interchangeable  mileage  or  penny 
scrip  shall  be  Issued  and  used,  and  there- 
fore violates  said  provision  of  the  state  Con- 
stitution. Because  the  order  of  the  Rail- 
road Commission  Is  violative  of  the  clause  of 
the  Constitution  of  the  United  States  which 
prohibits  a  state  from  passing  any  law  im- 
pairing the  obligations  of  contracts.  Be- 
cause said  order  operates  as  a  regulation  of 
interstate  commerce,  and  will  result  in  un- 
duly and  Illegally  burdening  and  interfering 
with  the  same.  Because  said  order  is  un- 
reasonable; and  because  it  is  discriminatory, 
as  excepting  cities  of  10,000  or  more  popu- 
lation. 

The  defendants  demurred  to  the  petition 
on  various  grounds,  which  were  urged  as 
reasons  why  the  injunction  should  not  be 
granted.  After  hearing  evidence  and  argu- 
ment, the  trial  judge  granted  the  injunction 
as  prayed,  and  the  defendants  excepted. 

Jas.  K.  Hines,  Walter  McElreath,  and  Ikfay- 
son  &  Johnson,  all  of  Atlanta,  for  plaintiffs 
in  error.  Tye,  Peeples  &  Jordan  and  McDan- 
iel  &  Black,  all  of  Atlanta,  for  defendant  in 
error. 

FISH,  C.  J.  The  controlling  questions  in- 
volved may  be  considered  under  three  general 
heads:  (1)  Did  the  State  Railroad  Commis- 
sion have  statutory  power  to  make  the  regu- 
lation imder  consideration?  (2)  If  so,  did 
such  statute  conflict  with  the  fourteenth 
amendment  of  the  federal  Constitution,  or 
the  clause  of  the  state  Constitution  forbid- 
ding the  depriving  of  any  person  of  llfe^  liber- 
ty, or  property  v^dthout  due  process  of  law? 
(3)  If  the  Commission  had  power  to  make 
regulations  of  this  character,  has  It  exercised 
the  power  so  arbitrarily  and  unreasonably  in 
the  particular  case  before  us  as  to  authorize 
the  courts  to  declare  such  action  lllegral? 

[1]  Did  the  State  Railroad  Commission 
have  statutory  authority  to  make  a  regula- 
tion of  this  character?  By  section  2638  of 
the  Code  of  1910  it  is  declared  that  "all  con- 
tracts an^  agreements  between  railroad  c<Hn- 
panies  doing  business  in  this  state,  aa  to 
rates  of  freight  and  passenger  tariffs,  shall 
be  submitted  to  said  commissioners  for  in- 
spection and  correction,  that  it  may  be  seen 
whether  or  not  they  are  a  violation  of  the 
law  or  of  the  provisions  of  the  Constitution, 
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or  of  this  article,  or  of  the  rules  and  regu- 
lations of  said  commissioners ;    *     f    *    and 
said   commissioners  may   make   such   rules 
and  regulations  as   to  such   contracts   and 
agreements  as  may  be  then  deemed  necessary 
and  proper."     The  plaintiff  alleges  that  it 
issues    interchangeable    mileage    books    by 
agreenient  with  other  railroads.    In  section 
26C3,  among  other  things,  it  is  declared  that 
the  Commission  is  authorized  "to  require  all 
common   carriers  and  other  public   service 
companies  under  their  supervision  to  estab- 
lish and  maintain  such  public  service  and 
facilities  as  may  be  reasonable  and  Just" 
Large  powers  of  regulation  as  to  freight  and 
passenger  carriage  are  also  declared  to  exist 
in  the  Commission  by  section  2630.    In  Wad- 
ley  Southern  By.  Co.  v.  State,  137  Ga.  497, 
at  page  505,  73  S.  £.  741,  at  page  744,  Mr. 
Justice  Evans,  delivering  the  opinion,  said: 
"The  power  of  the  Legislature  to  create  a 
commission  to  regulate  public  service  corpo- 
rations, and  to  prevent  unjust  discriminations 
by  them,  is  too  well  established  in  the  juris- 
prudence of  this  state  to  be  contested  at  this 
late  day."     Again  he  said  (at  page  509  of 
137  Ga.,  and  page  746  of  73  S.  E.) :    "It  is 
contended  that  section  2657  [which  prohibits 
discrimination  against  any  connecting  line 
and  requires  the  furnishing  of  the  usual  and 
customary  facilities  for  the  interchange  of 
freights  to  the  patrons  of  all  lines]  does  not 
require  the  affording  of  facilities  of  the  char- 
acter required  by  this  order  of  the  Commis- 
sion, but  that  its  requirement  is  only  appli- 
cable to  physical  connections  and  physical  ap- 
pliances.   We  do  not  think  the  section  should 
be  so  restricted  in  its  application.    It  applies 
to  every  facility  necessary  for  the  safety  and 
convenience  of  passengers  and  for  the  prompt 
transportation  of  freight.    Besides,  the  more 
recent  act  of  1907  (Civil  Code,  {  2630)  con- 
fers on  the  Railroad  Commission  the  power 
to  require  all  railroads  to  maintain  such  pub- 
lic service  and  facilities  as  may  be  reason- 
able and  just    ♦    •    ♦    At  common  law  car- 
riers were  allowed  to  discriminate  in  favor 
of  some  of  their  patrons,  so  long  as  the  be- 
stowal of  ftivors  did  not  violate  their  duty  to 
the  pubUa     Ocean  Steamship  Co.  v.  Savan- 
nah Supply  Co.,  131  Ga.  834,  63  S.  B.  577,  20 
L.  R.  A.  (N.  S.)  867,  127  Am.  St  Rep.  265  [15 
Ann.  Cas.  1044].    But  railroad  companies  of 
the  present  day  are  not  only  common  carriers 
charged  with  the  performance  of  their  com- 
mon-law duties  as  such,  but  they  are  also 
quasi  public  institutions,  and  in  this  relation 
owe  additional  duties  to  the  public  and  are 
subject  to  governmental  regulation.*' 

In  Perry  v.  Atlantic  Coast  Line  Railroad 
Co.,  9  Ga.  App.  260,  70  S.  E.  1122,  the  case 
arose  before  the  Railroad  Commission  passed 
the  order  now  attacked.  A  person  with  a 
mileage  book  presented  it  to  a  conductor,  who 
declined  to  accept  the  coupons  in  payment  of 
fare.  The  passenger  refused  to  pay  his  fare 
otherwise,  and  was  ejected,  whereupon  he 
brought  an  action  for  damagea    The  Court 


of  Appeals  held:  'There  is  no  law  or  regula- 
tion of  the  Railroad  Commission  in  this  state 
which  prevents  a  common  carrier  from  mak- 
ing with  members  of  the  general  public  a 
contract  by  which  the  carrier  sells  to  a  mem- 
ber of  the  public  at  a  reduced  rate  a  mileage 
book,  which  shall  not  be  good  for  passage  on 
trains  except  from  nonagency  stations,  or 
from  agency  stations  not  kept  open  for  the 
sale  of  tickets,  unless  it  is  first  exchanged 
for  a  ticket"  In  the  opinion  Powell,  J.,  said 
(9  Ga.  App.  264,  70  S.  B.  1124):  "With  the 
inconvenience  which  results  from  passengers 
being  required  to  exchange  mileage  coupons 
for  'tickets,  we,  as  judges,  have  no  right  to 
concern  ourselves.  That  is  a  matter  which 
addresses  itself  initially  to  the  transportation 
companies,  and  finally  to  the  Legislature  o/ 
to  the  Railroad  Commission.  So  long  as  the 
law  And  the  railfoad  commissioners'  rules 
remain  as  they  are,  it  is  our  duty  to  enforce 
these  contracts  as  they > are  made;  and  deci- 
sions from  other  states,  where  they  have  dif- 
ferent laws  or  different  regulations  adopted 
by  the  Railroad  Commission,  are  neither 
persuasive  nor  controlling."  This  clearly 
recognized  the  fact  that  the  Railroad  Com- 
mission had  legislative  authority  to  make  a 
regulation  on  the  subject,  and  while  it  is  not 
binding  authority  upon  this  court,  it  is  per- 
suasive, and,  we  think,  correct  In  State  v. 
Atlantic  Coast  line  R.  Co.,  61  Fla.  799,  54 
South.  900,  it  was  declared :  "The  difficulty  of 
making  a  specific  enumeration  of  all  such 
powers  as  the  Legislature  may  intend  to  con- 
fer upon  railroad  commissioners  for  the  regu- 
lation of  common  carriers  in  the  interest  of 
the  public  welfare,  renders  it  necessary  to 
confer  some  power  in  general  terms;  and 
general  powers  given  are  intended  to  confer 
other  powers  than  those  specifically  enumer- 
ated." 

In  the  case  before  us  the  Legislature  con- 
ferred upon  the  Railroad  Commission  au- 
thority to  make  rules  and  regulations  in  re- 
gard to  such  carriers  The  order  of  the 
Railroad  Commission  under  consideration 
provides  that  all  railroads  selling  mileage  or 
penny  scrip  books  shall  "pull  the  same  on  the 
trains  of  the  company  selling  the  same,  when 
presented  by  the  holders  for  transportation 
between  points  wholly  within  the  state  of 
Georgia,  except  where  passengers  board 
trains  in  cities  of  10,000  population  or  more 
according  to  the  United  States  census  of 
1910,  in  which  places  mileage  or  penny  scrip 
shall  be  exchanged  for  tickets."  This  was  a 
regulation,  and  clearly  fell  within  the  power 
of  regulation  conferred  by  the  statute  on  the 
Conunission. 

[2,S]  The  next  question  Is  whether  the 
statute,  in  so  far  as  it  confers  such  power, 
and  the  order  in  pursuance  thereof,  are  un- 
constitutional. Is  this  order  in  violation  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  in  that  it  inter- 
feres with  the  freedom  of  contract,  which 
is  a  part  of  "the  liberty"  guaranteed  there- 
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by?  In  support  of  this  theory  seyeral  cases 
are  dted,  but  they  are  not  sufficient  to  es- 
tablish the  contention.  It  is  settled  by  the 
decision  In  Lake  Shore  &  Michigan  Southern 
Ry.  Co.  V.  Smith,  173  U.  S.  684,  19  Sup.  Ct 
565,  43  L.  Ed.  858,  that,  where  a  state  had 
fixed  a  reasonable  maximum  rate,  it  could 
not  compel  railroad  companies  to  sell  1,000- 
mile  tickets  at  a  less  rate,  and  require  them 
to  issue  such  tickets  in  the  name  of  the  pur- 
chaser and  his  wife  and  children,  upon  ap- 
plication, and  declare  that  each  ticket  of 
that  character  would  be  valid  for  two  years 
after  its  issuance.  It  was  said  that  after 
the  state  had  formally  declared  a  reasonable 
maximum  rate  which  railroad  companies 
might  charge  within  its  boundaries,  to  then 
declare  that  they  must  sell  tickets  of  certain 
kinds  to  certain  persons  for  less  than  the 
amount  which  had  been  fixed  as  reasonable 
was,  in  effect,  an  effort  by  legislation  to  dis- 
criminate in  favor  of  certain  purchasers  of 
railroad  tickets,  and  to  compel  the  carriers 
to  take  less  than  the  state  itself  had  declared 
they  might  reasonably  charge.  The  court 
was  careful  not  to  limit  the  power  of  the 
state  to  regulate  common  carriers,  and  the 
syllabus  contains  the  following  statement, 
which  is  supported  by  the  opinion:  *'In  so 
holding  the  court  is  not  thereby  interfering 
with  the  power  of  the  Legislature  over  rail- 
roads, as  corporations  or  common  carriers,  to 
so  legislate  as  to  fix  maximum  rates,  to  pre- 
vent extortion  or  undue  charges,  and  to  pro- 
mote the  safety,  health,  convenience,  or  proper 
protection  of  the  public;  but  it  only  says 
that  the  particular  legislation  In  review  in 
this  case  does  not  partake  of  the  character 
of  legislation  fairly  or  reasonably  necessary 
to  attain  any  of  those  objects,  and  that  it 
does  violate  the  federal  Constitution  as 
above  stated."  This  case  has  been  followed 
by  a  number  of  others. 

But  a  moment's  thought  will  show  that 
there  is  a  wide  difference  between  holding 
that  a  state  cannot  first  fix  a  reasonable 
maximum  rate  and  then  compel  the  sale  of 
tickets  of  a  certain  character  to  certain  par- 
ties at  a  less  rate,  and  the  question  whether, 
if  railroads  voluntarily  issue  tickets  of  a 
certain  character,  the  state,  through  the 
Legislature  or  a  Railroad  Commission,  may 
regulate  the  manner  of  operation  or  dealing 
with  passengers  using  such  tickets.  In  the 
case  now  before  us  there  is  no  effort  to 
compel  the  issuing  of  mileage  tickets,  but  a 
regulation  if  they  are  voluntarily  issued. 
The  case  last  dted  is  typical  of  one  class  of 
cases  relied  on.  Another  class  comprises  de- 
cisions holding  that,  in  the  absence  of  stat- 
ute or  lawful  regulation  by  a  Railroad  Com- 
mission, railroad  companies  may  make  rea- 
sonable regulations,  and  that  certain  agree- 
ments in  regard  to  the  manner  of  using  mile- 
age books  were  valid  and  binding.  To  this 
class  of  cases  belong  the  case  of  Mason  v. 
Seaboard  Air  line  Ry.,  159  N.  0.  183,  76  S. 


E.  25,  and  that  of  Perry  ▼.  Atlantic  Coast 
Line  R.  Co.,  9  Ga.  App.  260,  70  S.  E.  1122, 
supra.  But  these  cases  do  not  decide  that  a 
Legislature  or  Railroad  Commission  cannot 
make  a  regulation  on  the  subject  In  addi- 
tion to  what  has  just  been  said,  it  may  be 
remarked  of  the  case  of  Eschner  v.  Pennsyl- 
vania R.  Co.,  18  Interst  Com.  Com'n  R.  60, 
that  it  was  dealing  with  the  act  regulating 
interstate  commerce  in  which  occurs  a  clause 
*'that  nothing  in  this  act  shall  prevent 
^  ^  •  the  issuance  of  mileage,  excursion 
or  conmiutation  passenger  tickets,"  and  that 
there  was  no  denial  of  the  power  of  Congress 
to  deal  with  the  subject  It  arose,  not  under 
any  requirement  of  an  act  of  Congress,  or 
rule  of  the  Commission  in  pursuance  of  pow- 
er so  conferred,  but,  in  the  absence  of  both, 
a  complaint  was  made  in  a  special  case 
that  the  practice  of  the  railroads  was  unrea- 
sonable and  discriminatory  against  the  com- 
plainant What  was  said  must  be  construed 
in  the  light  of  the  question  before  the  Com- 
mission. It  in  no  way  affects  the  act  of  the 
Legislature  of  this  state  or  the  rule  of  the 
State  Railroad  Commission  passed  under  its 
authority. 

This  asserted  right  of  liberty  to  contract 
has  been  again  and  again  put  forward  in 
opposition  to  regulation  by  Legislatures  and 
Railroad   Commissions.     In   Minneapolis   & 
St  Louis  R.  Co.  V.  Minnesota,  186  U.  S.  257, 
22  Sup.  Ct  900,  46  L.  Ed.  1151,  it  was  held 
that  "the  act  of  the  Legislature  of  Minnesota, 
creating  a  railroad  commission,  is  not  un- 
constitutional in  assuming  to  establish  joint 
through  rates  or  tariffs  over  the  Unes  of  in- 
dependent connecting  railroads,  and  appor- 
tioning   and    dividing    the   joint    earnings. 
Such  a  commission  has  a  clear  right  to  pass 
upon   the    reasonableness    of   contracts-   in 
which  the  public  is  interested,  whether  such 
contracts  be  made  directly  with  the  patrons 
of  the  road  or  for  a  joint  action  between 
railroads  in  the  transportation   of  persons 
and  property  in  which  the  public  is  indi- 
rectly concerned.    Without  deciding  whether 
or  not  connecting  roads  may  be  compelled  to 
enter  into  contracts  as  between  themselves, 
and  establish  joint  rates,  it  is  none  the  less 
true  that  where  a  joint  tariff  between  two 
or  more  roads  has  been  agreed  upon,  such 
tariff  is  as  much  within  the  control  of  the 
Legislature  as  if  it  related  to  transportation 
over  a  single  line."    In  delivering  the  opin- 
ion Mr.  Justice  Brown  said:    ''It  is  insisted 
that  it  is  beyond  the  constitutional  ];>ower 
of  the  Legislature  to  compel  companies  to 
enter  Jnto  involuntary,  unreasonable,  and  un- 
profitable contracts  with  other  companies  at 
the  instance  of  third  parties,  or  to  fix  terms 
and  conditions  upon  which  such  contracts 
shall  be  performed.     This  atgument  in  its 
various  applications  is  one  which  has  been 
addressed  to  and  considered  by  this  court 
in  nearly  every  case  in  which  the  power  of 
the  state  to  regulate  railway  charges  has 
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been  called  in  question,  and  the  answer 
made  to  it  in  those  cases  is  equally  pertinent 
here.  Indeed,  It  is  impossible  for  the  state 
to  exercise  this  power  of  regulation  without 
interfering  to  some  extent  with  the  power 
of  a  railway  to  contract  either  with  its  cus- 
tomers or  connecting  llnea  The  power  is 
one  which  was  said  in  Munn  v.  Illinois,  94 
U.  S.  113  [24  L.  Ed.  77],  to  have  been  cus- 
tomarily exercised  in  England  from  time  im- 
memorial, and  in  this  country  from  its  first 
colonisation,  for  the  regulation  of  ferries, 
common  carriers,  hackmen,  bakers,  ndllers, 
wharfingers,  and  innkeepers;  and  the  whole 
object  of  this  class  of  legislation  is  to  cur- 
tall  the  power  to  contract  by  limiting  the  ex- 
actions of  those  engaged  in  these  occupations, 
and  providing  that  the  rendition  of  such 
services  shall  not  raise  an  implied  promise 
to  pay  more  than  a  certain  fixed  sum." 

The  idea  that  the  regulation  of  common 
carriers  is  altogether  new  is  erroneous.  In 
England  in  the  third  year  of  the  reign  of 
William  and  Mary  (A.  D.  1601)  a  statute  was 
enacted  which  declared  that:  "And  whereas 
divers  waggoners  and  other  carriers,  by  com- 
binations amongst  themselves,  have  raised 
the  prices  of  carriage  of  goods  in  many 
places  to  excessive  rates,  to  the  great  injury 
of  trade;  be  it  therefore  enacted,"  etc.  3 
W.  &  M.  C..12,  §  24.  This  remained  in  force 
until  1827.  Begulating  rates  is  only  the  ex- 
ercise of  one  of  the  powers  of  regulatioii. 

In  the  celebrated  and  often  cited  case  of 
Munn  ▼.  lUinois,  94  U.  S.  113,  24  L.  Ed.  77, 
the  subject  of  control  and  regulation,  where 
an  owner  of  property  devotes  it  to  a  use  in 
which  the  public  has  an  interest,  was  thor- 
oughly considered.    In  the  opinion  Chief  Jus- 
tice Walte  said  (94  U.  S.  125,  126,  24  L.  Ed. 
77):    •'This  brings  us  to  inquire  as  to  the 
principles  upon  which  this  power  of  regula- 
tion rests,  in  order  that  we  may  deterndne 
what  is  within  and  what  is  without  its  op- 
erative effect    Looking,  then,  to  the  common 
law,  from  whence  came  the  right  which  the 
Constitution  protects,  we  find  that  when  pri- 
vate property  is  'affected  with  a  public  in- 
terest,  it  ceases  to   be  Juris  privati  only.' 
This  was  said  by  Lord  Chief  Justice  Hale 
more  than  200  years  ago,  in  his  treatise  De 
Portibus  Maris,  1  Harg.  Law  Tracts,  78,  and 
has  been  accepted  without  objection  as  an  es- 
sraitlal  element  in  the  law  of  property  ever 
since.     Property  does  become  clothed  with  a 
public  interest  when  used  in  a  manner  to 
make  It  of  public  consequence,  and  affect  the 
commnnity  at  large.     When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he,  in  effect,  grants  to 
the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest  he 
has  thus  created.*'    Again  (at  page  94  U.  S. 
130,  24  L.  Ed.  77):   "Common  carriers  exer- 
cise a  sort  of  public  office,  and  have  duties  to 
perform  in  which  the  public  is  interested. 
New  Jersey  Nav.  Co.  ▼•  Merchants'  Bank,  6 


How.  382  [12  L.  Ed.  465].  Their  business  is, 
therefore,  'affected  with  a  public  interest,' 
within  the  meaning  of  the  doctrine  which 
Lord  Hale  has  so  forcibly  stated." 

Referring  to  the  common-law  rule  that  in 
matters  affecting  the  public  interest,  if  there 
were  no  statutory  regulations,  the  owner  of 
the  property  could  make  his  rates,  subject  to 
Judicial  inquiry  as  to  whether  they  were  rea- 
sonable, but  that  the  Legislature  might  fix  a 
rate,  he  said  (94  U.  S.  134,  24  L.  Ed.  77):  "But 
a  mere  common-law  regulation  of  trade  or 
business  may  be  changed  by  statute.  A  per^ 
son  has  no  property,  no  vested  interest,  in 
any  rule  of  the  common  law.  That  is  only 
one  of  the  forms  of  municipal  law,  and  is  no 
more  sacred  than  any  other.  Rights  of  prop- 
erty which  have  been  created  by  the  common 
law  cannot  be  taken  away  without  due  pro- 
cess ;  but  the  law  itself,  as'  a  rule  of  conduct, 
may  be  changed  at  the  will,  or  even  at  the 
whim,  of  the  Legislature,  unless  prevented  by 
constitutional  limitations.  Indeed,  the  great 
office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to 
adapt  it  to  the  changes  of  time  and  circum- 
stances. To  limit  the  rate  of  charge  for  serv- 
ices rendered  in  a  public  employment,  or  for 
the  use  of  property  in  which  the  public  has 
an  interest,  is  only  changing  a  regulation 
which  existed  before.  It  establishes  no  new 
principle  in  the  law,  but  only  gives  a  new 
effect  to  an  old  one."  The  modification  of  the 
ruling  in  that  case,  as  to  the  limitation  upon 
the  legislative  power,  and  the  extent  to  which 
the  courts  will  inquire  into  whether  a  par- 
ticular regulation  amounts  to  a  taking  of 
property  without  due  process  of  law,  will  be 
mentioned  presently. 

[4,6]  In  the  absence  of  regulation  by  the 
state,  the  whole  subject  of  the  making  of 
rules  and  regulations  is  left  to  the  common 
carrier,  subject  only  to  control  by  the  courts 
of  their  reasonableness,  or  discriminatory 
character.  By  way  of  illustration,  the  loca- 
tion of  depots,  whether  a  railroad  will  make 
physical  connections  between  its  road  and 
others,  how  long  it  will  keep  open  its  stations 
before  the  arrival  of  trains,  whether  it  will 
stop  trains  at  certain  points,  whether  it  will 
discontinue  trains  without  notice,  and  many 
other  like  subjects  might  be  mentioned.  But 
when  the  Legislature  by  itself,  or  through  the 
medium  of  a  Commission,  has  investigated 
these  matters  and  made  regulations  In  regard 
to  them,  it  win  hardly  be  now  contended  that 
the  act  or  rule  does  not  supersede  the  power 
of  the  railroad  company  to  make  such  deter- 
mination, unless  the  act  or  rule  Itself  is  in- 
valid. If  what  a  railroad  company  may  do 
in  the  absence  of  any  legislative  act  or  rule 
of  a  Railroad  Commission  is  to  be  taken  as 
a  limitation  upon  the  power  of  the  Legisla- 
ture or  the  Commission,  then  governmental 
power  to  regulate  such  carriers  is  a  name 
only.  Our  Code  recognizes  the  common-law 
rule  as  it  exists  in  the  absence  of  regulation 
by  the  Legislature  or  the  Railroad  Commis- 
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don.  Clvfl  Code  1910,  {§  2729,  2750.  It  also 
provides  for  such  regulation  by  the  Commis- 
sion. Sections  2630  et  seq.,  2662  et  seq.»  in 
which  a  later  act  is  codified.  Construing 
these  sections  in  harmony,  it  is  evident  that 
the  power  of  a  common  carrier  to  make  rea- 
sonable regulations  must  yield,  where  regula- 
tions have  been  made  by  authority  of  the 
state,  unless  they  are  invalid. 

Pursuing  further  the  subject  of  liberty  to 
contract,  and  the  power  of  state  regulation 
to  affect  the  carrying  out  oi!  contracts  and 
the  right  to  make  them,  in  Chicago,  Burling- 
ton &  Quincy  B.  Co.  v.  McGuire,  219  U.  S.  549, 
31  Sup.  Ct  259,  55  L.  Ed.  328,  it  was  held 
that  the  state  had  power  to  prohibit  con- 
tracts limiting  liability  for  injuries  by  rail- 
roads made  in  advance  of  the  injury  received, 
and  to  provide  that  the  subsequent  accept- 
ance of  benefits  under  such  a  contract  should 
not  constitute  satisfaction  of  the  claim  for 
the  injuries  received  after  the  contract  It 
was  siiid:  "Freedom  of  contract  is  a  quali- 
fied and  not  an  absolute  right.  There  is  no 
absolute  freedom  to  contract  as  one  chooses. 
Liberty  implies  the  absence  of  arbitrary  re- 
straint— not  immunity  from  reasonable  reg- 
ulations. Where  police  legislation  has  a  rea- 
sonable relation  to  an  object  within  govern- 
mental authority  the  legislative  discretion  is 
not  subject  to  judicial  review."  In  Schmid- 
inger  v.  City  of  Chicago,  226  U.  S.  578,  33 
Sup.  Ct  182,  57  L.  Ed.  364,  it  was  declared 
that  ''there  is  no  absolute  liberty  of  contract, 
and  limitations  thereon  by  police  regulations 
of  the  state  are  frequently  necessary  in  the 
interest  of  public  welfare  and  do  not  violate 
the  freedom  of  contract  guaranteed  by  the 
fourteenth  amendment"  That  case  involved 
an  ordinance  of  the  city  of  Chicago,  enacted 
under  the  legislative  authority,  filsdng  stand- 
ard sizes  of  bread  loaves,  and  prohibiting  the 
sale  of  other  sizes. 

The  power  of  a  Legislature  or  of  Congress 
to  regulate  common  carriers,  within  their  re- 
spective jurisdictions,  and  the  {act  that  this 
is  not  destroyed  because  such  regulations 
may  to  some  extent  affect  the  power  to  con- 
tract, or  even  contracts  already  made,  have 
recentiy  been  considered  by  this  court.  At< 
lantic  Coast  Line  B.  Co.  v.  State,  135  6a. 
545,  69  S.  E.  725;  Washington  v.  Atlantic 
Coast  Line  B.  Co.,  136  Ga.  638,  71  S.  E.  1066 ; 
State  of  Georgia  v.  Western  &  Atlantic  B. 
Co.,  138  Ga.  835,  76  S.  E.  577 ;  Stephens  v. 
Central  By.  Co.,  138  Ga.  625,  75  S.  E.  1041,  42 
L.  B.  A,  (N.  S.)  541.  See,  also,  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S.  56^  28  Sup. 
Ct  428,  52  L.  Ed.  681;  Louisville  &  Nash- 
ville B.  Co.  V.  Mottiey,  219  U.  S.  467,  31  Sup. 
Ct  265,  55  L.  Ed.  297,  34  L.  B.  A.  (N.  S.)  671. 
In  the  cases  last  cited  the  Supreme  Court  of 
the  United  States  held  that  contracts  already 
made  (in  the  one  case  as  to  rates,  in  the  oth- 
er as  to  free  transportation)  must  yield  to 
lawful  regulation  as  to  interstate  commerce. 
In  the  Armour  Case  Mr.  Justice  Day  said 
(209  U.  8.  82,  28  Sup.  Ct  436  [52  U  Ed.  681]):  I 


"If  the  shipper  sees  fit  to  make  a  contract 
covering  a  definite  period  for  a  rate  In  force 
at  the  time,  he  must  be  taken  to  have  done 
so  subject  to  the  possible  change  of  the  pub- 
lished rate  in  the  manner  fixed  by  statute,  to 
which  he  must  conform  or  suffer  the  penalty 
fixed  by  law."  In  Kentucky  &  Indiana 
Bridge  Company  v.  Louisville  &  Nashville 
Bailroad  Co.,  34  Am.  &  Eng.  B.  Cases,  630, 
653,  ^  Interst  Com.  Com'n  B.  162,  18a 
Judge  Cooley  said:  "If  the  Legislature  had 
no  power  to  alter  its  police  laws  wh^i  con- 
tracts would  be  affected,  then  the  most  im- 
portant and  valuable  reforms  might  be  pre- 
cluded by  the  simple  device  of  entering  into 
contracts  for  the  puri)ose.  No  doctrine  to 
that  effect  would  be  even  plausible,  much 
less  sound  and  tenable." 

Under  the  Dartmouth  College  Case  char- 
ters were  held  to  be  contracts.  Thereupon  in 
various  states  constitutional  or  statutory  pro- 
visions were  made,  to  the  effect  that  all  char- 
ters thereafter  granted  should  be  subject  to 
modification  or  change.  It  has  been  held 
that  all  charters  thereafter  granted  were 
subject  to  such  reservation.  Central  Bail- 
road  &  Banking  Co.  v.  State,  54  Ga.  401 ;  Ma- 
con &  Birmingham  B.  Co.  y.  Gibson,  85  Gtu 
12,  11  S.  E.  442,  21  Am.  St  Bep.  135.  See, 
also.  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  Ed.  989 :  Patterson  ▼.  Kentucky,  97  U. 
S.  501,  24  L.  Ed.  1115.  As  has  already  been 
shown,  the  Supreme  Court  of  the  United 
States  has  declared  more  than  once  that  the 
police  power  of  the  state  extends  to  regu- 
lating railroads  as  common  carriers,  as  to 
intrastate  business. 

It  may  be  remarked  that,  under  the  alle- 
gations of  the  plaintiff's  petition,  mileage  and 
penny  scrip  books  are  only  issued  for  one 
year  at  a  time.  As  more  than  a  year  has 
elapsed  since  the  order  of  the  Commission 
was  passed,  the  question  of  prior  contracts 
is  of  litUe  practical  application. 

So  far  as  the  argument  relates  to  check- 
ing baggage,  nothing  is  said  in  the  order  on 
that  subject,  and  we  need  not  deal  with  such 
suggestion.  • 

[6,  7]  We  now  come  to  consider  the  lim- 
itation upon  the  power  of  the  Legislature  to 
regulate  common  carriers,  so  far  as  It  may 
be  necessary  for  the  determination  of  the 
present  casei     If  the  rule  of  the  Bailroad 
Commission  under  consideration  violates  a 
provision  of  the  Constitution  of  the  United 
States,  it  would  be  equally  void  whether  it 
was  passed  by  the  Commission  under  legis- 
lative  authority   or  enacted   by   the   Liegls- 
lature  itself.    The  trial  judge  apparently  en- 
tertained too  contracted  a  view  of  the  power 
of  a  sovereign  state  to  legislate  for  the  wel- 
fare of  its  people,  which  frequently  goes  un- 
der the  name  of  the  police  power,  and  too 
broad  a  view  of  the  absolute  right  to  con- 
tract 

In  the  case  of  Thurlow  ▼.  Commonwealth 
of  Massachusetts,  5  How.  504,  12  Ll  K€L  256, 
and  other  cases,  imown  as  the  License  Cases* 
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CUef  Justice  Taney  said  (5  How.  582,  12  L. 
Ed.  256):  **But  what  are  the  police  powers 
of  a  state?  They  are  nothing  more  or  less 
than  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  its  do- 
mlDions.  And  whether  a  state  passes  a 
quarantine  law,  or  a  law  to  punish  offenses, 
or  to  establish  courts  of  justice,  or  requiring 
certain  instruments  to  be  recorded,  or  to  reg- 
ulate commerce  within  its  own  limits,  in 
every  case  it  exercises  the  same  powers ;  that 
is  to  say,  the  power  of  sovereignty,  the  pow- 
er to  govern  men  and  things  within  the  lim- 
its of  its  dominion.  It  is  by  virtue  of  this 
power  that  it  legislates;  and  its  authority 
to  make  regulations  of  commerce  is  as  ab- 
Bolute  as  its  power  to  pass  health  laws,  ex- 
cept in  80  far  as  it  has  been  restricted  by 
the  Constitution  of  the  United  Slates."  This 
is  recognized  as  a  part  of  the  police  power  in 
Lake  Shore,  etc..  Railway  Co.  v.  Smith,  su- 
pra, 173  TJ.  S.  689,  19  Sup.  Ct.  565,  43  L.  Ed. 
858,  and  Lake  Shore,  etc..  Railway  Co.  v. 
Ohio,  173  U.  S.  285, 297, 19  Sup.  Ct  465,  43  L. 
Ed.  702. 

In  GundUng  v.  Chicago,  177.  U.  S.  183,  20 
Sup.  Ct  633,  44  L.  Ed.  725,  the  court  had  un- 
der consideration  an  ordinance  of  the  city 
of  Chicago  (authorized  by  the  state)  provid- 
ing for  the  issuing  of  a  license  to  persons  to 
sell  cigarettes  upon  payment  of  $100,  and 
forbidding  their  sale  without  a  license.  It 
also  provided  that  a  license  should  be  issued 
If  the  mayor  was  satisfied  that  the  person 
applying  was  of  good  character  and  repu tac- 
tion and  a  suitable  person  to  be  intrusted 
with  the  sale  of  cigarettes,  and  required  the 
applicant  to  file  a  bond  to  faithfully  observe 
and  obey  the  laws  in  regard  to  cigarette& 
In  discussing  the  police  power  of  the  state 
in  respect  to  the  regulation  of  businesses, 
Mr.  Justice  Peckham  said  (177  *U.  S.  188,  20 
Sup.  CJt  636  [44  L.  Ed.  725]):  "Regulations 
respecting  the  pursuit  of  a  lawful  trade  or 
business  are  of  very  frequent  occurrence  in 
the  various  cities  of  the  country,  and  what 
such  regulations  shall  be,  and  to  what  par- 
ticular trade,  business,  or  occupation  they 
shall  apply,  are  questions  for  the  state  to 
determine,  and  their  determination  comes 
within  the  proper  exercise  of  the  police  pow- 
er of  the  state,  and  unless  the  regulations 
are  so  utterly  unreasonable  and  extravagant 
in  their  nature  and  purpose  that  the  prop- 
erty and  personal  rights  of  the  citizens  are 
unnecessarily,  and  in  a  manner  wholly  arbi- 
trary, interfered  with  or  destroyed  without 
due  process  of  law,  they  do  not  extend  beyond 
the  power  of  the  state  to  pass,  and  they  form 
no  subject  for  federal  interference."  In 
Schmldinger  v.  City  of  Chicago,  226  U.  S. 
578,  587,  33  Sup.  Ct  182,  184,  57  L.  Ed.  364, 
supra,  this  language  was  approvingly  quoted 
by  Mr.  Justice  Day,  who  also  said:  "This 
eourt  has  frequently  affirmed  that  the  local 
authorities  intrusted  with  the  regulation  of 
such  matters  and  not  the  courts  are  primarily 
the  judges  of  the  necessities  of  local  situa- 


tions calling  for  such  legislation,  and  the 
courts  may  only  interfere  with  laws  or  ordi- 
nances passed  in  pursuance  of  the  police  pow- 
er where  they  are  so  arbitrary  as  to  be  palpa- 
bly and  unmistakably  in  excess  of  any  rea- 
sonable exercise  of  the  authority  conferred.** 
See,  also,  Frisbie  v.  United  States,  157  U.  S. 
165,  166.  15  Sup.  Ct  586,  39  L.  Ed.  657. 

The  decision  in  Munn  v.  Illinois,  supra, 
substantially  laid  down  three  propositions: 

(1)  That  the  Legislature  had  power  to  regu- 
late common  carriers,  and  as  a  part  of  such 
power  to  establish  rates  of  charges  by  them. 

(2)  That  the  fixing  of  such  rates  was  a  mat- 
ter for  the  legislative  discretion.  (3)  That 
when  this  discretion  had  been  exercised  by 
the  Legislature,  it  could  not  be  overthrown 
by  the  courts.  In  the  opinion  Chief  Justice 
Waite  used  this  very  strong  language  (94  U. 
S.  134,  24  L.  Ed.  77):  "We  know  that  this  is 
a  power  which  may  be  abused;  but  that  is 
no  argument  against  its  existence.  For  pro- 
tection against  abuses  by  Legislatures  the 
people  must  resort  to  the  polls,  not  to  the 
courts."  See,  also,  Chicago,  Burlington  & 
Quincy  R.  Co.  v.  Iowa,  94  U.  S.  155,  24  L. 
Ed.  94 ;  Peik  v.  Chicago  &  Northwestern  R. 
Co.,  94  U.  S.  164,  24  L.  Ed.  97;  Railroad  Co. 
V.  Richmond,  96  U.  S.  521,  529,  24  L.  Ed.  784 ; 
Winona  &  St  Peter  R.  Co.  v.  Blake,  94  U. 
S.  180,  24  L.  Ed.  99.  Of  the  three  proposi- 
tions above  stated  the  first  remains  undisput- 
ed. The  third  has  been  considerably  modified 
or  changed,  and  this  modification  neces- 
sarily affects  to  some  extent  the  second  prop- 
osition. 

In  the  Railroad  Commission  Cases,  116  U. 
S.  307,  331,  6  Sup.  Ct  334,  345,  29  L.  Ed.  636, 
Chief  Justice  Walte  said:  "From  what  has 
thus  been  said,  it  is  not  to  be  Inferred  that 
this  power  of  limitation  or  regulation  is  it- 
self without  limit  This  power  to  regulate 
is  not  a  power  to  destroy,  and  limitation  is 
not  the  equivalent  of  confiscation.  Under 
pretense  of  regulating  fares  and  freights,  the 
state  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward ; 
neither  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public  use 
Without  just  compensation,  or  without  due 
process  of  law,"  In  Chicago,  Milwaukee  & 
St  Paul  Ry.  Co.  v.  Minnesota,  134  U.  S.  418, 
10  Sup.  Ct  462,  702,  33  L.  Ed.  970,  it  was  hel(J 
that  an  act  which  provided  that  rates  oC 
charges  for  the  transportation  of  property 
recommended  and  published  by  a  Railroad 
Commission  should  be  final  and  conclusive  as 
to  what  were  equal  and  reasonable  charges, 
and  that  there  could  be  no  judicial  inquiry  as 
to  the  reasonableness  of  such  rates,  was  im- 
constitutional.  In  the  opinion  Mr.  Justice 
Blatchtord  used  some  broad  language  as  to  the 
question  of  reasonableness  being  a  proper  one 
for  judicial  investigation.  Thre4  justices  dis- 
sented, on  the  ground  that  the  decision  was 
In  conflict  with  that  in  the  Munn  Case. 

Without  discussing  the  various  decisions 
of  the  Supreme  Court  of  the  United  States 
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in- which  the  subject  has  been  under  consider- 
ation, it  may  be  stated  that  sometimes  the 
word  ''reasonable'*  has  been  used,  and  some- 
times the  expression  ''reasonable  in  a  legal 
sense/*  and  sometimes  other  expressions; 
but,  when  the  decisions  are  considered  as  a 
whole,  they  do  not  mean  either  that  the  Leg- 
islature is  deprived  of  all  discretion  In  the 
exercise  of  this  branch  of  the  police  power  of 
the  state,  or  that  the  discretion  of  the  courts 
is  substituted  entirely  for  that  of  the  Legis- 
lature. To  hold  that  the  Legislature  of  a 
state  has  the  power  to  regulate  rates,  but  no 
discretion  as  to  what  regulations  are  proper 
and  reasonable,  and  that  the  whole  subject 
of  reasonableness  is  to  be  determined  by  the 
courts  as  a  primary  question,  would  be  sub- 
stantially to  strip  the  lawmaking  power  of 
the  state  of  its  sovereignty,  and  would  not 
comport  with  the  theory  of  our  state  and 
national  governments  of  the  existence  of 
three  co-ordinate  departments.  If  the  discre- 
tion of  the  Legislature  and  its  power  to  de- 
cide what  is  a  reasonable  regulation  is  to  be 
measured  by  the  "chancellor's  foot,'*  it  Is  but 
an  impotent  and  puling  thing.  Moreover,  if 
the  subject  of  reasonableness  Is  to  be  treated 
as  one  of  the  primary  discretions  in  the 
courts,  unaffected  by  the  legislative  opinion 
on  that  subject,  the  courts  may  expect  to  be 
overwhelmed  with  questions  of  rate  making 
and  railroad  regulation.  The  Legislature 
may  enact  laws  directly  on  the  subject  of 
regulation,  or  they  may  establish  Railroad 
Commissions.  Such  commissions  are  selected 
on  the  idea  that  their  members  are  peculiarly 
qualified  to  deal  with  such  questions,  and 
they  are  required  to  devote  their  time  and 
attention  to  the  study  and  solution  of  these 
problems.  Often  the  chancellor,  however 
learned  in  law,  has  little  training  in  rate 
making.  The  general  rule  is  that  legislative 
acts  are  presumed  to  be  constitutional,  and 
will  only  be  aeclared  unconstitutional  when 
they  plainly  violate  the  fundamental  law. 
When  the  Legislature  empowers  a  Railroad 
Commission  to  make  regulations  for  com- 
mon carriers,  surely  some  presumption  of 
correctness  is  to  be  indulged  tn  favor  of  their 
rulings,  especially  after  due  hearing  has  been 
had,  as  in  the  present  case. 

In  Gladson  v.  Minnesota,  166  U.  S.  427,  17 
Sup.  Ct  .627,  41  L.  Ed.  1064,  it  was  held  that 
a  statute  of  a  state,  which  required  every 
railroad  company  to  stop  all  regular  passen- 
ger trains,  running  wholly  within  the  state, 
at  its  stations  at  all  county  seats  long  enough 
to  take  on  and  discharge  passengers  with 
safety,  was  a  legitimate  exercise  of  the  police 
powers  of  the  state,  and  did  not  take  proper- 
ty of  the  company  without  due  process  of 
law.  In  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corporation  Commission,  206  U.  S. 
1,  27  Sup.  Ct  585,  51  L.  Ed.  933,  11  Ann.  Cas. 
308,  it  was  held  that  railroad  companies 
"from  the  public  nature  of  the  business  by 
them  carried  on,  and  the  Interest  which  the 
public  have  in  their  operation,  are  subject 


as  to  their  state  business  to  state  regula- 
tion, which  may  be  exerted  either  directly  by 
the  legislative  authority  or  by  administra- 
tive bodies  endowed  with  power  to  that  end. 
The  public  power  to  regulate  railroads  and 
the  private  right  of  ownership  of  such  prop- 
erty coexist  and  do  not  the  one  destroy  the 
other;  and  where  the  power  to  regulate  la 
so  arbitrarily  exercised  as  to  infringe  the 
rights  of  ownership  the  exertion  is  void,  be- 
cause repugnant  to  the  due  process  and  equal 
protection  clauses  of  the  fourteenth  amend- 
ment" Under  this  rule  it  was  held  that  it 
was  within  the  power  of  a  state  railroad  com- 
mission to  compel  a  railroad  company  to 
make  reasonable  connections  with  other 
roads  so  as  to  promote  the  convenience  of  the 
traveling  public,  and  take  an  order  requiring 
the  running  of  an  additional  train  for  that 
purpose,  if  otherwise  Just  and  reasonable, 
and  was  not  Inherently  unjust  and  unreason- 
able because  the  running  of  such  train  would 
impose  some  pecuniary  loss  on  the  company. 
It  was  further  declared:  "While  the  enforce- 
ment by  a  state  of  a  general  scheme  of  max- 
imum rates  so  unreasonably  low  as  to  be  un- 
just and  unreasonable  may  be  confiscation 
and  amount  to  taking  property  without  due 
process  of  law,  the  state  has  power  to  com- 
pel a  railroad  company  to  perform  a  partic- 
ular and  specified  duty  necessary  for  the  con- 
venience of  the  pubUc  even  though  it  may 
entail  some  pecuniary  loss." 

In  Interstate  Commerce  Commission  v.  Il- 
linois Central  R.  Co.,  215  U.  S.  452,  30  Sup. 
Ct  155,  54  L.  Ed.  280,  referring  to  the  In- 
terstate Commerce  Commission  it  was  held: 
"In  determining  whether  an  order  of  the  In- 
terstate Commerce  Commission  shall  be  sus- 
pended or  set  aside,  power  to  make — and  not 
the  wisdom  of — the  order  is  the  test,  and  this 
court  must  consider  all  relevant  questions  of 
constitutional  power  or  right,  all  pertinent 
questions  as  to  whether  the  administrative 
order  is  within  the  scope  of  the  delegated 
authority  under  which  it  purports  to  be  made, 
and  also  whether,  even  if  in  form  it  is  with- 
in such  delegated  authority,  it  is  not  so  in 
substance,  because  so  arbitrary  and  unreason- 
able as  to  render  it  invalid.'*  Shall  not  the 
courts  of  the  state  give  as  much  considera- 
tion to  the  State  Railroad  Commission  in 
dealing  with  intrastate  business? 

In  Interstate  Commerce  Commission  v.  Lou- 
isville &  Nashville  R.  Co.,  227  U.  S.  88,  33  Sup. 
Ct  185,  57  Ia  Ed.  431«  is  contained  a  very 
recent  utterance  on  the  subject  of  the  weight 
to  be  given  to  the  determination  of  the  In- 
terstate Commerce  Commission  in  passing  on 
evidence,  upon  a  hearing  before  that  body. 
It  was  said:  "The  value  of  evidence  In  rate 
proceedings  varies,  and  the  weight  to  be  giv- 
en to  it  is  peculiarly  for  the  body  experienced 
in  regard  to  rates  and  familiar  with  the  In- 
tricacies of  rate  making.  *  *  *  In  this 
case  the  order  of  the  Commission  restoring 
local  rates  that  had  been  in  force  many  years 
between  New  Orleans  and  neighboring  cities 
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and  making  a  corresponding  reduction  in 
through  rates  was  not  arbitrary,  but  was  sus- 
tained by  substantial,  although  conflicting, 
evidence,  and  the  courts  cannot  settle  such 
a  controversy,  or  put  their  Judgment  against 
that  of  the  Commission,  which  is  the  rate- 
making  body."  These  excerpts  from  the  syl- 
labi are  sustained  by  the  opinion  rendered 
by  ICr.  Justice  Lamar. 

The  case  of  Piatt  ▼.  Lecocq,  168  Fed.  723, 
86  G.  O.  A.  621,  15  L.  R.  A.  (N.  S.)  588,  was 
dted  by  counsel  for  the  defendant  in  error. 
It  was  a  decision  of  the  Circuit  Court  of  Ap- 
peals of  the  Eighth  Circuit,  in  which  the  opin- 
ion was  prepared'  by  Sanborn,  J.  That  case 
did  not  inrolve  a  general  rule  regulating 
common  carriers  for  the  convenience  of  the 
public,  but  arose  on  tbe  applltation  of  a  bank 
to  compel  an  express  company  to  receive 
specie  and  currency  after  the  departure  of 
trains  during  the  morning,  and  store  tbem 
nntll  the  departure  of  trains  on  the  next  day. 
In  the  present  case  the  evidence  discloses 
that  there  are  about  7,000  persons  who  travel 
as  salesmen  to  a  greater  or  less  detent  in 
Georgia,  and  who,  as  well  as  others  using 
1,000-mlIe  tickets,  are  affected  by  the  practice 
of  the  railroad  company  concerning  which  a 
regulation  was  made  by  the  State  Railroad 
Commission  after  a  hearing.  In  the  opinion 
in  the  case  cited  Judge  Sanborn  indulged  in 
some  broad  expressions;  but  It  should  be 
noted  that  Mr.  Justice  Van  Devanter,  then 
Circuit  Judge,  declined  to  concur  generally 
in  the  opinion  of  Judge  Sanborn,  and  concur- 
red only  in  the  result. 

In  the  year  1912  the  South  Carolina  Legis- 
lature passed  an  act  (27  St  at  Large,  p.  778), 
which  provided  that  any  railroad  company 
selling  mileage  books  for  transportation 
should  receive  coupons  from  books  sold  by 
such  road  on  its  trains  for  transportation 
within  the  state,  and  to  check  baggage  for 
passengers  upon  presentation  of  such  mileage 
books.  A  railroad  operating  in  South  Caro- 
lina caused  to  be  stamped  upon  all  inter- 
changeable mileage  books  thereafter  sold  a 
statement  that  coupons  therefrom  would  not 
be  accepted  in  exchange  for  tickets  for  a 
journey  wholly  within  that  state.  A  new 
form  of  mileage  books  was  provided  for  in- 
trastate travel  In  South  Carolina.  It  was 
Doninterchangeable  (that  Is,  good  only  upon 
the  line  of  the  road  Issuing  it),  and  it  was 
receivable  only  for  transportation  wholly 
within  the  state,  as  to  which  the  coupons 
were  uuide  receivable^  and  no  exchange  for 
tickets  was  required.  A  complaint  was  made 
to  the  Interstate  Commerce  Commission  by 
the  Railroad  Commission  of  South  Carolina, 
touching  interstate  business,  and  directed 
against  the  practice  of  the  carriers  which  re- 
quired that  mileage  should  be  exchanged  for 
tickets  instead  of  being  used  directly  for 
checking  baggage,  or  for  transportation  upon 
trains.  The  Interstate  Commerce  Commis- 
sion  thereupon  instituted  an  investigation. 


On  October  14, 1913,  a  decision  was  rendered. 
The  Ck>mmlssion  referred  to  section  22  of  the 
act  to  regulate  Interstate  commerce,  .M*t  Feb. 
4,  1887,  c  104,  24  Stat  387  (U.  S.  Comp.  St 
1901,  p.  8170)  which  declared  nhat  nothing  in 
this  act  shall  prevent  •  •  «  the  issuance 
of  mileage,  excursion,  or  commutation  pas- 
senger tickets."  It  was  said  that  this  lan- 
guage had  been  construed  as  a  permission  to 
carriers  in  relation  to  Interstate  commerce, 
and  not  as  a  grant  of  authority  to  the  Inter- 
state Conmilsslon  to  compel  the  carriers  to 
furnish  passenger  transportation  at  less  than 
a  reasonable  rate. 

The  next  question  which  arose  was  wheth- 
er, under  the  evidence  Introduced  on  that 
hearing,  the  regulation  or  practice  of  the 
carriers  in  South  Carolina  operated  to  make 
discriminations  or  work  other  positive  wrongs 
forbidden  by  the  act  of  Congress  in  relation 
to  Interstate  commerce.  It  was  held  that  the 
practice  above  described  did  not  operate  to 
make  a  discrimination  as  to  interstate  com- 
merce, and  as  to  it  was  not  unreasonable. 
This  in  no  way  affected  the  power  of  the  state 
Legislature  to  enact  the  law  in  regard  to  in- 
trastate business;  nor  in  the  case  before  us 
does  it  affect  the  power  of  the  State  Rail- 
road Commission,  in  view  of  the  evidence  be- 
fore it,  to  make  a  regulation  in  regard  to 
passenger  transportation  wholly  within  the 
state,  so  as  to  require  a  railroad  company  is- 
suing a  mileage  book  or  penny  scrip  book  to 
accept  the  coupons  on  the  trains  of  the  selling 
company.  Judging  from  the  statement  of 
the  evidence  before  the  Interstate  Commerce 
Commission,  it  was  quite  different  from  that 
in  the  present  record.  The  opinion  of  the  In- 
terstate Commission  controls  as  to  interstate 
business.  It  does  not  control  the  Judgment  of 
the  state  commission,  on  evidence  before  it,  in 
regard  to  intrastate  business.  The  right  of 
local  regulation  in  regard  to  intrastate  busi- 
ness is  recognized  in  the  opinion  of  the  Inter- 
state Conunlssion  in  that  case,  where  it  is 
said :  ''The  Commission  [L  e.,  the  Interstate 
Commission]  clearly  has  no  power  to  require 
the  carriers  to  rec^ve  the  interchangeable 
mileage  coupons  upon  trains  for  Journeys 
wholly  within  that  stata  The  regulation  of 
transportation  wholly  within  South  Carolina 
is  still  with  the  state  authorities  and  beyond 
the  control  of  the  Commission.  Neither  has 
this  Commission  power  to  direct  that  the 
mileage  sold  in  South  Carolina,  by  Its  terms 
good  only  for  transportation  wholly  within 
that  state,  shall  be  receivable  for  Interstate 
Journeys." 

[8]  When  the  matter  now  under  considera- 
tion was  before  the  State  Railroad  Commis- 
sion, after  a  full  hearing,  it  passed  the  order 
which  is  attacked.  It  is  true  that  two  mem- 
bers of  the  Commission  dissented;  but  the 
majority  of  the  Commission  passed  the  regu- 
lation, and  that  becomes  the  official  action  of 
the  body,  and  must  be  so  treated  by  this 
court,  and  given  force  accordingly.  The  evi- 
dence before  the  Commission  was  doubtless 
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confllctiiig.  But  tbey  solved  the  conflict  It 
Is  not  shown  tliat  the  Commission  acted  arbi- 
trarily under  the  evidence  before  them.  In 
the  record  brought  to  this  court  there  is  no 
lack  of  evidence  as  to  the  large  number  of 
people  affected  and  the  extent  of  the  incon- 
venience imposed  upon  them.  The  courts 
ought  not  to  Interfere.  The  issuance  of  mile- 
age books  is  not  attacked.  What  is  said  in 
regard  to  the  federal  Constitution  applies 
also  to  a  large  extent  to  the  due  process 
clause  of  the  state  Constitution  mutatis  mu- 
tandis. 

In  view  of  the  decision  of  the  Supreme 
Court  of  the  United  States  that  railroads 
cannot  be  compelled  to  issue  mileage  books 
at  a  rate  below  the  general  maximum  rate  es- 
tablished according  to  law,  and  in  view  of  the 
ruling  of  the  Interstate  Commerce  Commis- 
sion in  the  South  Carolina  case,  it  may  be 
questioned  whether  the  regulation  of  the 
Railroad  Commission  of  this  state  now  under 
consideration  will  have  as  extensive  an  efCeet 
as  may  have  been  anticipated  by  its  advo- 
cates. But  that  is  not  a  question  for  this 
court,  in  determining  the  power  of  the  Com- 
mission to  make  the  regulation. 

[9]  As  to  the  contention  that  this  order  of 
the  State  Railroad  Commission  is  invalid  as 
being  an  interference  with  interstate  com- 
merce, it  will  appear  from  some  of  the  deci- 
sions cited  above  that  such  contention  is  not 
well  founded.  See,  also.  Southern  Railway 
Co.  V.  Melton,  133  Qa.  277,  298,  65  S.  B.  665, 
and  cases  cited;  Southern  Railway  Co.  v. 
Atlanta  Sand  &  Supply  Co.,  135  Ga.  35,  68 
S.  B.  807. 

[10]  The  orde^  was  not  void  as  being  un- 
duly discriminatory  in  excepting  certain 
larger  cities.  The  evidence  tended  to  show 
greater  inconvenience  in  small  towna  There 
was  no  discrimination  injurious  to  the  rail- 
roads, and  no  one  else  is  complaining.  This 
objection  is  not  the  same  as  the  constitutional 
point  sometimes  raised  that  special  or  local 
acts  cannot  be  passed  by  the  Legislature  in 
cases  already  provided  for  by  a  general  law. 
No  such  constitutional  point  was  raised,  nor 
does  it  seem  applicable  to  such  an  order  of 
the  Railroad  Commission.  Nor,  indeed,  was 
the  objection  as  to  discrimination  because 
of  a  difference  in  regard  to  the  larger  cities 
urged  in  the  brief. 

We  have  not  discussed  in  detail  all  the 
questions  raised  by  the  defendant  in  error; 
but  none  of  th^r  contentions  authorize  the 
grant  of  an  injunction,  under  the  facts  of  the 
case. 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

BECK,  J.  (dissenting).  Upon  the  back  of 
the  mileage  books  and  the  penny  scrip  books 
in  regard  to  which  the  rule  of  the  Railroad 
Commission  (hereinafter  referred  to  as  the 
Commission)  are  certain  conditions  and  stip- 
ulations.   These  are  signed  by  the  purchaser 


at  the  time  of  the  purchase^  and  thus  be- 
tween him  and  the  railroad  company  selling 
the  tickets,  whether  for  scrip  or  interchange- 
able mileage,  is  created  an  express  contract 
Under  that  contract  and  by  virtue  of  it  the 
purchaser  obtains  certain  advantages  which 
are  not  enjoyed  by  one  who,  about  to  become 
a  passenger,  buys  the  ordinary  ticket  to  be 
used  for  his  passage  and  taken  up  on  the 
train.  The  advantages  secured  by  the  pur- 
chaser of  the  books  of  coupons  in  question 
constitutes  a  valuable  consideration.  The 
purchaser  of  the  coupon  books — and  in  the 
use  of  the  expression  "coupon  books"  I  in- 
clude both  the  interchangeable  mileage  books 
and  the  penny  scrij)-— obtains  his  transporta- 
tion at  a  rate  that  Is  considerably  less  than 
that  paid  by  the  purchaser  of  the  ordinary 
ticket;  the  reduction  amounting  in  some 
cases  to  20  per  cent  of  the  cost  of  transpor- 
tation at  the  rates  fixed  by  the  Railroad  Com- 
mission. The  Commission  had,  previously  to 
the  passage  of  the  order  in  question,  fixed 
the  maximum  rates  for  carriage  between 
points  in  this  state  over  the  various  lines  of 
railroad  therein;  and  the  order  which  they 
have  passed  is  not  in  the  nature  of  one  re- 
arranging or  creating  a  passenger  tariff,  but 
it  affixes  certain  new  and  material  conditioDS 
to  the  terms  of  the  contract  between  the  rail- 
road company  selling  the  coupon  tickets  and 
the  purchaser  thereof.  This  contract  entered 
into  by  the  carrier  and  its  patron  is  one  vol- 
untarily entered. into  by  both  parties  thereto; 
by  the  railroad,  no  doubt,  because  it  tends  to 
increase  the  volume  of  its  business,  and  by 
the  purchaser  for  a  valuable  consideration. 

It  is  not  contended,  nor  even  suggested  in 
argument  that  the  contract  violates  the  poli- 
cy of  the  law.     The  regulations  as  to   the 
manner  of  the  use  of  the  coupon  tickets  were 
held  by  the  trial  court  to  be  reasonable,  and 
in  view  of  the  evidence  submitted  at  the  trial 
tending  to  show  the  reasonableness  of  all  the 
regulations  in  the  regard  just  referred  to,  it 
can  scarcely  be  denied  that  this  holding  was 
clearly  authorized,  so  far  as  relates  to  tbe 
regulations  themselves  without  reference  to 
the  effect  which  other  regulations  sought  to 
be  imposed  by  the  action  of  the  (Commission 
had  upon  them.    They   are  not  violative  of 
any  public  policy  of  the  state;   they  do  not 
adversely  affect  the  safety  of  the  passenger ; 
nor  do  they  diminish  in  any  way  the  care 
due  nor  the  diligence  owing  him  by  the  car- 
rier.   The  passenger's  rights  to  safe  transpor- 
tation, to  every  comfort  and  facility  guaran- 
teed by  the  law,  or  voluntarily  provided  for 
other  passengers,  are  as  complete  as  If  be 
were  traveling  on  a  full-fare  ticket    Conse- 
quently the  carrier  had  the  right  In  order 
to  facilitate  the  transaction  of  its  business 
and  to  safeguard  its  income,  to  make  tliese 
regulations,  if  in  Its  opinion  they  were  soch 
as  to  accomplish  the  ends  proposed,  whetber 
others  agreed  with  them  as  to  the  necessity 
and   effectiveness  of   these  legolations    in 
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tbl8  regard  or  not  In  Perry  v.  Ballroad  Co^ 
9  Ga.  App.  260,  70  S.  B.  1122,  the  Court  of  Ap- 
peals says:  **There  Is  no  law  or  regulation  of 
the  Railroad  Commission  •  •  *  which 
prevents  a  carrier  from  making  with  the 
members  of  the  general  public  a  contract  by 
^Mch  the  carrier  sells  to  a  member  of  the 
pobllc  at  a  reduced  rate  a  mileage  book, 
which  shall  not  be  good  for  passage  on  trains 
except  from  nonagency  statlons»  or  from 
agency  stations  not' kept  open  for  the  sale 
of  tickets,  unless  it  Is  first  exchanged  for  a 
ticket*'  In  Mason  y.  Railway,  160  N.  C.  188, 
75  S.  B.  25,  the  Supreme  Court  of  North  Car- 
olina said:  "The  consensus  of  all  the  au- 
thorities, without  a.  single  exception  so  far 
as  we  have  been  able  to  find,  is  that  by  ac- 
cepting such  a  contract  at  a  reduced  rate, 
when  he  has  the  opportunity  to  purchase  the 
usual  and  ordinary  ticket,  the  passenger  en- 
ters into  a  contract  with  the  carrier  differ- 
ent from  that  implied  by  law  upon  the  pur- 
chaser of  an  ordinary  ticket  at  full  rate  of 
fare.  The  purchaser  is  bound  in  such  cases 
by  the  terms  of  the  contract,  and  is  entitled 
to  its  advantages  of  reduced  fare."  In  Esch- 
ner  y.  Penn.  Railroad  Co.,  18  Interst  Com. 
Com*n  R.  00,  the  Interstate  Commerce  Com- 
mission held:  "If  a  carrier  may  extend  or 
withhold  the  privilege  of  mileage,  excursion, 
and  commutation  tickets,  It  would  seem  to 
follow  that  it  may  attach  to  them,  as  an  in- 
tegral part  of  the  contract,  conditions  of  the 
klud  involved  in  this  proceeding;  and  since 
we  cannot  compel  carriers  to  issue  such  tick- 
ets, we  see  no  grounds  upon  which  we  may 
compel  them  to  modify  the  conditions  which 
they  attach  to  them,  so  long,  at  least  fts 
these  conditions  result  as  heretofore  stated, 
in  no  discrimination,  nor  in  violation  of  any 
other  provision  of  the  act  ♦  •  ♦  In  a 
word,  the  rl^ht  to  use  exchange  orders  and 
mileage  books  Is  In  the  nature  of  a  privilege 
voluntarily  accorded  by  carriers  under  their 
tariffs,  and  -must  be  accepted  by  those  who 
use  such  sfpecial  fares  with  all  lawful  and 
nondiscriminatory  limitations  that  may  be 
attached  to  them."  And  supporting  this  view 
there  is  abundant  authority  to  be  found  in 
the  decisions  of  many  courts,  which  have 
been  collated  in  the  opinion  of  the  chairman 
of  the  Commission  (concurred  In  by  another 
member  of  the  Commission)  dissenting  from 
the  action  of  the  majority  in  passing  the  or- 
der in  controversy. 

I  have  referred  to  the  contract  between 
the  carrier  and  the  purchaser  of  the  coupon 
books  as  voluntary,  and  it  Is  purely  so.  It 
may  be  further  said  that  the  placing  of  the 
coupon  books  upon  sale  by  the  carrier  is  also 
volontary,  in  that  neither  the  Legislature 
nor  the  Commission  has  passed  any  act  nor 
adopted  any  order,  requiring  the  issuance 
and  sale  of  such  coupon  books,  and  it  may 
well  be  doubted  whether  the  Commission 
could  compel  the  issuance  of  such  mileage 
tickets  while  the  order  already  passed  by 
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the  •  Commission  fixing  maximum  rates  re- 
mains of  force  and  unchanged.  In  the  case 
of  iLake  Shore  &  Mich.  S.  Railroad  Co.  v. 
Sndth,  173  U.  S.  684,  19  Sup.  Ct  565,  43  L. 
Ed.  858,  the  Supreme  Court  of  the  United 
States  had  before  it  the  question  of  the  com- 
pulsory issuance  of  mileage  tickets  like 
those  in  question  here,  and  the  question  of 
the  constitutionality  of  an  act  of  the  legis- 
lature of  the  state  of  Michigan,  which  pro- 
vided that  1,000-mile  tickets  shall  be  kept 
for  sale  at  the  principal  ticket  office  of  all 
railroads  in  the  state,  or  carrying  on  business 
partly  within  and  partly  without  the  state, 
at  a  price  not  exceeding  $20  in  one  part  and 
$25  in  another  part  of  the  state;  that  such 
tickets  should  be  made  nontransferable,  "but 
whenever  required  by  the  purchaser  they 
shall  be  issued  in  the  names  of  the  pur- 
chaser, his  wife  and  children,  designating  tbe 
names  of  each  on  the  ticket,  and  that  such 
tickets  should  be  made  valid  for  two  years 
from  the  date  of  purchase.'*  The  court  sus- 
tained the  contention  of  the  railroad  com- 
pany to  the  effect  that  the  act  was  uncon- 
stitutional, because  violative  of  that  part 
of  the  Constitution  of  the  United  States 
which  forbids  the  taking  of  property  with- 
out due  process  of  law  and  requires  the  equal 
protection  of  the  laws.  This  case  has  been 
followed  by  the  courts  of  last  resort  in  a 
number  of  the  states — reluctantly  by  some, 
and  without  question  or  hesitation  in  others. 
State  V.  Bonneval,  128  La.  002,  55  South. 
569,  Ann.  Cas.  1912C,  837. 

It  appearing,  then,  that  the  sale  of  the 
mileage  tickets  and  the  assent  of  the  pur- 
chaser to  the  condition"^  and  stipulations 
entered  thereon  and  evidenced  by  his  signa- 
ture attached  thereto  constitutes  a  contract- 
voluntarily  entered  intp  by  both  parties,  and 
that  the  contract  was  not  yiolatlve  of  the 
public  policy  *of  the  state,  how  could  the 
Commission  attach  new  terms  or  conditions 
to  the  contract  which  in  substance  would 
have  the  effect  of  making  a  different  con- 
tract from  that  into  which  the  parties  had 
entered?  It  is  not  necessary  to  consider  here 
whether  the  Commission  could  prohibit  en- 
tirely the  issuance  of  the  mileage  books,  on 
the  ground  that  It  would  be  discriminatory 
in  f^vor  of  a  certain  class  of  the  public ;  but 
the  question  is  whether,  without  attempting 
to  abolish  the  use  of  the  mileage  books,  they 
could  change  the  contract  which  was  entered 
into  in  connection  with  the  sale  and  pur- 
chase thereof.  We  recognize  the  principle 
that  the  right  to  contract  is  not  absolute  and 
universal.  It  was  well  said  by  the  Supreme 
Court  of  the  United  States  in  Frisbie  v. 
United  States,  157  U.  S.  165,  166,  15  Sup.  Ct 
586,  588  (39  L.  Ed.  657),  that  *lt  is  within  the 
undoubted  power  of  government  to  restrain 
some  individuals  from  all  contracts,  as  well 
as  all  individuals  from  some  contracts.  It 
may  deny  to  all  the  right  to  contract  for  the 
purchase  or  sale  of  lottery  tickets;   to  the 
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minor  tbe  right  to  assume  any  obligations, 
except  for  the  necessaries  of  existence;  to 
the  common  carrier  the  power  to  make  any 
contract  releasing  himself  from  negligence, 
and,  indeed,  may  restrain  all  engaged  in  any 
employment  from  any  contract  In  the  coarse 
of  that  employment  which  is  against  public 
policy.  The  possession  of  this  power  by 
government  in  no  manner  conflicts  with  the 
proposition  that,  generally  speaking,  every 
citizen  has  a  right  freely  to  contract  for  the 
price  of  his  labor,  services  or  property.'*  The 
same  principle  is  stated  in  the  case  of  Chica- 
go, etc.,  R.  Co.  V.  McGuire,  219  U.  S.  549, 
31  Sup.  Ct  259,  55  L.  Ed.  328,  and  in  numer- 
ous cases  there  cited. 

But  it  is  equally  true,  as  was  said  by  the 
same  court  in  the  case  of  Allgayer  v.  Louisi- 
ana, 165  U.  S.  578,  589,  17  Sup.  CL  427,  431 
(41  L.  Ed.  832),  that  "the  liberty  mentioned 
in  that  amendment  [fourteenth]  means  not 
only  the  right  of  the  citizen  to  be  free  from 
the  mere  physical  restraint  of  his  person, 
as  by  incarceration,  but  the  term  is  deemed 
to  embrace  the  right  of  the  citizen  to  be  free 
in  the  enjoyment  of  all  his  faculties,  to  be 
free  to  use  them  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  liveli- 
hood by  any  lawful  calling,  to  pursue  any 
livelihood  or  avocation,  and  for  that  purpose 
to  enter  into  all  contracts  which  may  be 
proper,  necessary,  and  essential  to  his  carry- 
ing out  to  a  successful  conclusion  the  pur- 
poses above  mentioned."  It  can  certainly  be 
said  that  freedom  in  the  exercise  of  the  right 
to  contract  is  the  general  rule,  subject  al- 
ways to  interference  therewith  by  the  state 
in  the  exercise  of  its  police  power,  where  it 
can  be  properly  invoked  to  preserve  or  safe- 
guard the  health,  safety,  or  welfare  of  the 
public.  But  before  an  interference  with  the 
freedom  of  contract  can  be  Justified  upon  the 
ground  that  it  is  resorted  to  In  the  exercise 
of  the  police  power  by  the  state,  it  must  ap- 
pear that  the  exercise  of  this  power  had  a 
clear  relation  to  the  purpose  in  view  and 
was  necessary  to  the  accomplishment  of  the 
ends  for  which  that  power  can  be  exercised. 
In  the  use  of  the  mileage  tickets  under  the 
conditions  which  form  a  part  of  the  stipula- 
tions assented  to  by  the  purchaser,  there  is, 
as  we  have  said  before,  the  same  care  for 
the  welfare,  the  comfort,  and  the  protection 
of  the  user  thereof  as  if  he  had  bought  the 
usual  and  ordinary  ticket  good  for  passage 
at  the  rates  prescribed  by  the  Railroad  Com- 
mission. Consequently,  the  exercise  of  the 
police  power  in  case  of  the  purchase  and  use 
by  passengers  of  the  mileage  books  cannot 
be  Justified  on  the  ground  that  it  was  neces- 
sary to  safeguard  or  to  insure  the  health, 
comfort,  or  welfare  of  the  passenger. 

Now,  if  it  be  insisted  that  in  addition  to 
the  exercise  of  the  police  power  for  the  pur- 
pose of  securing  and  protecting  the  health, 
comfort,  and  welfare  of  the  members  of  the 
public,  it  may  be  invoked  also  to  afford  him 


greater  convenience  and  to'  diminish  incon- 
venience incurred  in  traveling,  that  conten- 
tion can  well  be  met  in  the  present  case  by 
calling  attention  to  the  fact  that  the  incon- 
venience to  which  the  holder  of  one  of  these 
mileage   tickets   is   subjected   can   be    only 
slightly  greater  than  the  inconvenience  every 
traveler  by  railway,  who  seeks  to  buy  the 
usual  and  ordinary  ticket,  is  subjected  to, 
when  in  a  limited  time  the  latter  seeks  to 
purchase  a  ticket  at  stations  where  one  tick- 
et agent  must  wait  upon  a  considerable  num- 
ber of  customers.     But  whether  the  incon- 
venience of  the  user  of  the  mileage  ticket  is 
only  slightly  greater  than  that  of  the  pur- 
chaser of  the  ordinary  ticket,   this  incon- 
venience is  one  of  the  things  which  he  con- 
tracted, for  a  valuable  consideration,  to  un- 
dergo, and  it  is  optional  on  his  part  whether 
the  advantage  to  him  secured  in  .the  decrease 
of  the  amount  to  be  paid  for  his  transporta- 
tion is  compensation  to  him  for  the  incon- 
venience   which    he   contracts   to   undergo. 
The  holder   of  the   coupon  book   buys  his 
transportation,  it  might  be  said,  at  a  bar- 
gain.   Has  he  not,  and  should  he  not  have, 
the  right  to  bargain  that  he  will  exerdse 
some  degree  of  patience  and  undergo  some 
degree  of  inconvenience  for  the  advantage 
and  profits  which  he  secures  from  the  bar- 
gain?   In  consideration,  also,  of  the  greater 
trouble,   inconvenience,   and   labor   incurred 
by  the  railway  selling  the   mileage  ticket, 
has  It  not  the  right  to  adopt  the  method 
of  handling  and  keeping  accounts  with  re- 
spects thereto  which  the  court  below  found, 
under  the  evidence,  to  be  reasonable  in  view 
of  its  being  a  check  against  loss  of  revenue 
derived  from  the  sale  of  this  class  of  tick- 
ets?    If  the  holders  of  the  coupon  tickets 
were  entitled  to  have  the  coupons  taken  up 
Just  as  tickets  are  taken  up,  and  the  coupons 
by  the  order  of  the  Commission  be  thus  con- 
verted  Into    an   ordinary   ticket,    then    the 
railroad    loses    part    of    the    consideration 
which  was  the  Inducement  for  the  issuance 
of  such   coupon  books   at  a  reduced   rate, 
and  the  purchaser  of  a  mileage  ticket  good 
for  1,000  miles  would  secure  for  $20  that  for 
which  other  members  of  the  public  would 
have  to  pay  $25.    To  hold  that  a  ticket  vol- 
untarily sold  at  a  reduced  price  by  the  rail- 
road, and  purchased  by  a  prospective  pas- 
senger  in   consideration    of   the    reduction, 
can  by  the  order  of  the  Railroad  Commission 
be   stripped   odf    the   reasonable    conditions 
which  were  attached  to  the  sale  thereof  at 
such  reduced  price,  and  be  made  to  serve 
all  of  the  purposes  of  a  regular  passage 
ticket,  without  having  been  exchanged    for 
a  passage  ticket,  would  be  to  give  to  the  pur- 
chasers of  the  coupon  books  an  advantage 
merely  because  they  bought  transportation 
in  larger  quantities  than  the  purchaser   of 
the  usual  ticket    I  do  not  think  the  Com- 
mission  can   confer   upon   a    purchaser    of 
transportation  in  large  quantities  such    an 


(3a.) 


JAXES  ▼.  CITY  OP  CEDARTOWN 


339 


advantage  over  the  purchaser  In  less  quanti- 
ties, espedlally  while  the  order  fixing  max- 
imum rates  remains  of  force. 

It  will  be  observed  that  I  have  several 
times  spoken  of  the  exercise  of  the  police 
power.  In  doing  so  I  have,  for  the  sake  of 
the  argument,  treated  the  order  of  the  Rail- 
road Commission  under  consideration  as  up- 
on tbe  same  plane,  and  as  having;  the  same 
effect  and  authority,  as  a  legislative  enact- 
ment; but  I  do  not  intend  for  it  to  be  infer- 
red that  I  am  of  the  opinion  that  the  Rail- 
road Commission  could  exercise  that  great 
power,  reserved  to  the  state,  as  completely 
aa  the  Legislature  may  do  In  proper  cases. 

The  authority  to  adopt  and  to  put  into 
effect  the  order  of  the  Conunission  is  sought 
to  be  upheld  under  the  provisions  of  Civil 
Code,  I  2688.  That  section  provides  that 
all  contracts  and  agreements  between  rail- 
road companies  doing  business  in  this  state, 
as  to  rates  of  freight  and  passenger  tariffs, 
shall  be  submitted  to  the  Railroad  Commis- 
sion for  inspection  and  correction,  that  it 
may  be  seen  whether  or  not  they  are  a  vio- 
lation of  the  law  or  of  the  provisions  of  the 
Constitution,  or  of  article  6  of  chapter  2 
of  the  Civil  Code,  or  of  the  rules  or  regula- 
tions of  the  Railroad  Commission;  and  said 
commissioners  may  make  such  rules  and  reg- 
ulations as  to  said  contracts  and  agreements 
as  may  be  deemed  necessary  and  proper. 
It  may  well  be  doubted  whether  or  not  con- 
tracts such  as  are  to  be  affected  by  the  order 
of  the  Commission  under  consideration — 
that  Is,  terms  and  stipulations  annexed  to 
tbe  sale  of  these  mileage  books,  which  be- 
come a  contract  between  the  railroad  com- 
pany and  the  purchaser  of  the  book,  upon 
the  written  agreement  of  the  purchaser  there- 
of and  the  payment  of  the  purchase  price — 
fall  within  the  provisions  of  this  section; 
but,  even  if  they  did,  it  is  clear,  if  I  am 
right  in  the  conclusion  which  I  have  an- 
nounced above,  that  the  order  amounted  to 
an  unlawful  Interference  with  the  right  to 
contract,  and  that  any  such  regulation  as 
that  embodied  In  this  order  of  the  Commis- 
sion would  not  be  embraced  within  the  au- 
thority to  make  necessary  and  proper  rules 
and  regulations;  for,  as  we  have  pointed 
out,  It  could  only  be  Justified  as  a  proper 
exercise  of  the  police  power,  and  that  power 
could  not  be  exercised  for  the  purpose  sought 
to  be  accomplished  by  this  order,  in  view  of 
the  object  with  respect  to  which  it  is  in- 
voked. And  this  is  said  without  reference 
to  the  power  of  the  Conunission — an  admin- 
istrative body — ^to  exercise  the  police  power. 

For  these  reasons,  I  am  of  the  opinion 
that  the  order  of  the  Commission  under  at- 
tack should  have  been  adjudged  illegal  and 
void,  and  that  the  Judgm^it  granting  the 
Injunction  should  be  aflairmed. 


(14  Qa.  App.  84> 
SMALLS  V.  BRENNAN.     (No.  5,140.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1913.; 

(8yUahu»  by  the  Court.) 

Sales  (S  418*)— Breach  of  Conteaot— Action 
BY  BuTEB— Right  of  Recovery. 

Tbe  plaintiff  sued  in  a  justice's  court  for 
damages  for  breach  of  contract.  The  statement 
of  the  cause  of  action  showed  that  the  plaintiff 
had  purchased  a  certain  quantity  of  bananas 
from  the  defendant,  paid  part  of  the  purchase 
price,  and  left  the  bananas  in  the  defendant's 
custody  to  be  called  for;  that  about  a  week 
after  the  sale  was  made  the  defendant  sold  the 
bananas  to  a  third  person,  and  offered  to  re- 
turn to  the  plaintiff  the  amount  paid  on  the 
purchase  price.  The  plaintiff  alleged  that  the 
bananas  were  bought  for  the  holiday  trade,  and 
by  reason  of  the  defendant's  breach  of  contract 
tbe  plaintiff  sustained  a  loss  of  profits  in  a  stat- 
ed sum.  Held,  that  no  cause  of  action  was  set 
forth,  and  the  petition  was  properly  dismissed 
on  demurrer.  Under  the  plaintiff's  allegations, 
he  would  have  been  entitled  to  recover  the  differ- 
ence between  the  purchase  price  of  the  bananas 
and  the  market  value  at  the  time  and  place  they 
should  have  been  delivered  to  him ;  but,  in  view 
of  the  general  nature  of  the  allegations,  and  es- 
pecially of  the  character  of  the  property,  the 
amount  of  damages  he  might  have  recovered  on 
a  resale  is  tog  remote  and  speculative,  because  it 
cannot  be  ascertained  with  legal  certainty  that 
he  could  have  sold  the  bananas  at  all,  or  what 
price  he  would  have  received  for  them.  Code 
1910,  §  4S94 :  Georgia  Railroad  v.  Hayden,  71 
Ga.  518,  51  Am.  Rep.  274 ;  Seaboard  Air  Line 
Ry.  V.  Harris.  121  Ga.  707,  49  S.  B.  703 ;  White 
V.  Blitch,  112  Ga.  775,  38  S.  E.  80;  Red  v. 
City  Council  of  Augusta.  25  Ga.  390  &) ;  Kenny 
V.  Collier,  79  Ga.  747,  8  S.  E.  5a 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent* 
Dig.  {{  1174-1201 ;    Dec  Dig.  I  418.*] 

ETrror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Cliarlton,  Judge. 

Action  by  Joe  Smalls  against  P.  Brennan. 
Judgment  for  plaintiff,  and  defendant  bringL 
error.    Affirmed. 

H.  A.  Macbeth,  of  Savannah,  for  plaintifT 
in  error.  O'Byme,  Hartridge  &  Wright,  of 
Savannah,  for  defendant  in  error. 

POTTLB,  J.    Judgment  affirmed* 

a4  Qa.  App.  72> 

JANES  v.  CITY  OF  CEDARTOWN. 
(No.  5,118.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1913.) 

(ByllabuM  ty  the  Court.) 

1,  Sbt-Ofp  and  Counterclaim  (|{  19,  22*> 
—Action  on  Contract— Torts. 

Damages  growing  out  of  a  tort  cannot  be 
set  off  in  an  action  proceeding  ex  contractu^ 
unless  some  equitable  reason  for  so  doing  ex- 
ists^ and  then  only  in  a  court  having  equitable- 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ||  4,  26^7;  Dec 
Dig.  §§  19,  22.*] 

2.  Pleading  (S   144*)— Right  to  Set-Off- 

ANSWERt— SXTFFICISNCT. 

The  allegations  of  the  defendant's  answer 
were  not  sufficient  to  show  a  breach  by  the 
plaintiff  of  a  contract  made  with  the  defend- 
ant by  an  agent  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  293 ;  Dec  Dig.  §  144.*] 
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Error  from  City  Court  of  Polk  Connty; 
F.  A.  Irwin,  Judge. 

Action  by  the  City  of  Cedartown  against 
Mrs.  C.  G.  Janes.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

Wm.  W.  Mundy,  of  Cedartown,  for  plain- 
tiff in  error.  W.  G.  Eiysland,  Jr.,  of  Cedar- 
town, for  defendant  in  error. 

POTTLE,  J.  The  city  of  Cedartown 
brought  suit  against  Mrs.  C.  G.  Janes  upon 
a  promissory  note.  The  defendant  pleaded 
that  at  the  time  the  note  was  executed  her 
husband  was  dangerously  ill  and  had  been 
for  some  time,  and  that  she  was  so  fatigued 
and  worried  on  account  of  her  constant  at- 
tention to  him  during  his  Illness,  and  was  in 
such  a  mental  and  physical  condition  on  ac- 
count of  this  fatigue  and  worry,  that  she 
was  unable  to  understand  and  comprehend 
her  act  in  executing  the  note  or  its  legal 
significance.  -She  further  pleaded  that  at 
the  time  the  note  wad  executed  the  city  of 
Cedartown  was  indebted  to  her  in  the  sum  of 
$400  by  reas(Hi  of  the  fact  that  the  city  had 
damaged  her  property  by  raising  the  street 
and  sidewalk  in  front  of  her  residence,  and 
thereby  caused  water  to  accumulate  in  her 
yard  and  under  her  house  to  the  depth  of 
18  inches;  that  this  action  of  the  dty  di- 
minished the  market  value  of  her  property 
not  less  than  $200,  and  it  would  cost  her  at 
least  $200  to  raise  her  yard  to  a  level  with 
the  sidewalk  and  street ;  that  she  had  given 
the  city  no  authority  to  damage  her  prop- 
erty, and  the  work  was  performed  on  a 
promise  by  the  city,  through  the  agents  who 
did  the  work,  to  fill  in  her  yard  and  replace 
her  shrubbery  and  plants,  of  the  value  of 
$100,  and  prevent  the  accumulation  of  water 
in  her  yard  and  under  her  house;  that  these 
promises  had  been  partially  fulfilled  before 
the  execution  of  the  note,  but  after  the  sign- 
ing of  the  note  the  city  desisted  from  filling 
in  and  leveling  her  yard,  and  had  left  it  in 
such  condition  that  the  water  accumulated 
several  inches  deep  both  in  her  yard  and  un- 
der her  house;  that  the  dty  persistently  re- 
fused to  perform  the  obligations  resting  up- 
on it,  and  committed  a  breach  of  its  con- 
tract, to  the  injury  and  damage  of  the  de- 
fendant; and  that  tlie  plaintiff's  claim  and 
the  claim  of  the  defendant  grew  out  of  the 
same  transaction  and  were  mutual  demands. 
The  answer  did  not  allege  what  was  the  con- 
sideration of  the  note  sued  on.  The  trial 
judge  struck  the  answer,  on  demurrer,  and 
awarded  Judgment  against  the  defendant; 
and  this  action  of  the  court  is  assigned  as 
error. 

[1 , 2]  There  was  no  error  in  striking  the 
answer.  It  set  forth  no  defense  of  which  the 
defendant  could  have  the  benefit  in  this  suit 
It  is  dear  that  the  answer  was  merely  an 
effort  to  set  off  damages  arising  ex  delicto 
in  an  action  which  was  proceeding  ex  con- 


tractu. Even  if  there  had  been  an  equitable 
reason  for  allowing  such  defense,  it  could 
not  have  been  maintained  in  the  city  oourt 
Howe  V.  Bernhelm  Dist  Co.,  8  Ga.  App.  771, 
70  S.  E.  176;  Hecht  v.  Snook,  114  Ga.  921, 
41  S.  E  74.  The  answer  was  not  suffident 
to  show  such  mutual  demands,  between  the 
parties  as  to  authorize  a  defense  under  sec- 
tion 4340  of  the  Civil  Code.  Evideutiy  the 
pleader  was  attempting  to  come  within  the 
rule  laid  down  in  Pickett  v.  Andrews,  135 
Ga.  299,  69  S.  B.  478,  to  the  effect  that  un- 
liquidated damages  arising  from  the  breach 
of  a  contract  may  be  set  off  in  an  action  ez 
contractu,  but  the  answer  did  not  sufficiently 
allege  a  contract  between  the  defendant  and 
the  dty,  nor  did  it  aver  such  a  breach  of 
the  contract  by  the  city  as  would  Justify  a 
recovery  of  damages  against  it  The  alle- 
gation upon  this  subject  is  that  the  persons 
who  did  the  grading  for  the  dty  promised 
to  fill  in  the  defendant's  yard  and  to  re- 
place her  shrubbery  and  plants,  of  the  value 
of  $100,  and  to  prevent  an  accumulation  of 
water  in  the  yard,  and  that  in  pursuance  of 
this  promise  these  persons  did  partially  fill 
in  the  yard.  There  is  no  averment  as  to 
who  these  persons  were,  or  that  they  had 
the  authority  to  bind  the  dty  by  such  an 
undertaking.  The  defendant's  right  to  dam- 
ages depended  wholly  on  the  tort  alleged  to 
have  been  committed,  and  there  was  no  er- 
ror in  striking  her  plea. 
Judgment  affirmed. 

(U  Qa.  App.  68) 
GULIiATT  ▼.  STATE.     (No.  4,992.) 

(Court  of  Appeals  of  Georgia.     Oct.  29,  191& 
Rehearing  Denied  Dec.  9,  1913.) 

(SyUaJmt  by  the  Oourt.) 

"L  Inoictmbnt  fob  Abobtion — SomciBNor. 

The  ruling  of  the  court  upon  the  demurrer 
is  controlled  by  the  decision  o£  this  court  in 
Snell  V.  State,  13  Ga.  App.  — ,  79  S.  E.  71. 

2.  Abortion  (§  9*)— Prosecution  of  Acces- 
sory—Evidence OF  Pregnancy. 

Testimony  in  reference  to  alleged  statements 
made  by  the  prindpal  defendant,  to  the  effect 
that  the  female  upon  whom  the  abortion  was  al- 
leged to  have  been  performed  was  about  4^ 
months  advanced  in  pregnancy,  was  not  objec- 
tionable for  the  reason  assigned  in  the  motion 
for  a  new  trial.  Moreover,  the  fact  of  preg- 
nancy was  not  denied  by  the  accused,  and  this 
testimony  was  pertinent  In  proving  the  guilt  of 
the  priucipal  as  a  necessary  preliminarv  to  es- 
tablishing the  guilt  of  the  accessory  before  the 
fact 

[Ed.    Note.— For   other   cases,    see   Abortton, 
CJent.  Dig.  SI  17-20;   Dec.  Dig.  %  9.*] 

3.  Cbiutinal  Law  (|  80*)— Pbosecution  of 
AcoBSsoBT  —  Evidence  —  Ad^ossions  of 
Principal. 

In  the  trial  of  one  indicted  as  aoceasory,  in- 
criminatory  admissions  made  by  one  charged  aj 
principal  offender  are  admissible  for  the  purpose 
of  .proving  the  guilt  of  the  prindpaL 

[£d.  Note.— For  other  oases,  see  Criminal  Law, 
Cent  Dig.  §§  103-111,  1384;  Dec  Dig.  |  80.*1 


*For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key -No.  Series  A  Rep'r  Indexes 
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4.  Cbiminal  Law  (S  1169^)— Habklbss  Ebbob 
— admi88t01v  of  bvidencb. 
The  guilt  of  the  principal,  who  was  charg- 
ed with  having  actually  performed  the  abortion, 
not  being  in  issue,  any  errors  in  the  admission 
of  testimony  concerning  the  question  of  the 
principars  guilt  were  harmless  to  those  who 
were  charged  as  accessories,  since  the  question 
as  to  them  was  one  o£  participation  or  procure- 
ment only. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  764,  3088,  3130.  3137-3148 ; 
Dec.  Dig.  i  1169.^] 

6.  Abobtion  (I  9*)— Pboseoution  of  Acgbs- 
BOET— Evidence. 

On  the  trial  of  one  charged  as  accessory 
before  the  fact  to  a  criminal  abortion,  it  is  not 
erroneous  to  admit  testimony  tending  to  show 
that  the  accused  was  acquainted  with  the  female 
upon  whom  the  abortion  was  alleged  to  have 
been  performed,  and  had  been  seen  in  her  com- 
pany a  short  time  prior  to  the  accomplishment 
of  the  criminal  act.  Likewise,  testimony  show- 
ing  criminal  intimacy  between  the  alleged  ac- 
cessory and  the  female  upon  whom  the  abortion 
was  alleged  to  have  been  performed  is  admissi- 
ble. 

[Ed.  Note.—For  other  cases,  see  Abortion, 
Cent.  Dig.  {§  17-20 ;   Dec.  Dig.  {  9.*] 

6u  Cbiminal  Law  (|  1129*)— Appeal— Assion- 
losRT  OF  Ebbob— EXAMINATION  OF  Witness. 
In  tile  light  of  the  explanatory  note  of  the 
presiding  judge,  it  was  not  erroneous  to  decline 
to  permit  counsel  for  defendant  to  ask  one  of  the 
witnesses  for  the  state  whether  or  not  he  had 
been  procured,  counseled,  or  commanded  by  the 
defendant  to  employ  the  principal  defendant  to 
commit  the  crime.  Especially  is  this  true  as  it 
does  not  appear  from  the  assignment  of  error 
what  would  have  been  the  nature  of  the  an- 
swer of  the  witness. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2954-2904;  Dec.  Dig.  S 
1129.*] 

7.  Abobtion  (J  2*)— Witnesses  (J  351*)— Im- 
peach me  nt— Defense  . 

Proof  that  the  female  upon  whom  an  al- 
lied abortion  was  performed  is  a  lewd  '^oman 
affords  no  defense  to  one  on  trial  for  being  an 
accessory  to  the  statutory  offense  based  upon  an 
alleged  abortion*  consequently,  the  answers  to 
questions  by  wnich  counsel  for  the  accused 
sought  to  lay  the  foundation  for  impeachment 
would  have  been  immaterial. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  §  6;  Dec.  Dig.  f  2;»  Witnesses, 
Cent  Dig.  if  1150,  1151 ;   Dec.  Dig.  f  351.*] 

8.  Cbiminal  Law  (§  1172*)— Habmless  Ebbob 

— iNSTBUCnON   ON   ALIBI. 

A  charge  upon  the  subject  of  alibi,  though 
not  applicable  in  the  present  case,  was  favorable 
to  the  accused  and  affords  him  no  valid  ground 
for  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3128,  3154-3157,  3159-5163, 
3169 ;  Dec.  Dig.  |  1172.«] 

9.  Cbiminal  Law  (§  507*)— Accomplice. 

The  female  upon  whom  a  criminal  abortion 
has  been  i>erformed  is  not  an  accomplice  with 
the  perpetratofr  of  the  offense,  as  she  cannot  be 
indicted  for  that  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law  Cent.  Dig.  §{  1082-1096;  Dec.  Dig.  | 
607.*] 

10.  Cbiminal  Law  (§  1178*)— Appeal^Aban- 
DONifXNT  or  Objection. 

The  twentieth,  twenty-first,  twenty-third, 
tad  twenty-fourth  grounds  of  the  motion  for 
new  trial,  not  being  Insisted  upon  in  the  brief 


of  counsel  for  plaintiff  In  error,  will  be  treated 
as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent   Dig.  H  8011-3013;    Dec.   Dig.  § 

U.  Cbiminal  Law  (|  792*)— Pboskoution  or 

AcCESSOB  Y— I N8TBUCTI0  NS. 

The  evidence  demanding  a  finding  that  the 
principal  defendant  was  guilty  as  charged  in  the 
indictment,  it  was  not  essential  that  the  jury 
should  have  been  instructed  that  they  must  be- 
lieve that  the  principal  defendant  was  guilty  be* 
fore  they  would  be  authorized  to  convict  the  ac- 
cessory. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1818*1820;  Dec  Dig.  { 
792.*] 

12.  VsBDiCT  Sustained— No  Ebbob. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Muscogee 
County;    S.  P.  Gilbert,  Judge. 

G.  B.  Gullatt  was  convicted  of  being  an  ac- 
cessory to  a  criminal  abortion^  and  brings 
error.    Affirmed. 

T.  T.  Miller  and  Love  A  Fort,  all  of  Co- 
lumbus, for  plaintiff  In  error.  Geo.  C.  Pal- 
mer, Sol.  Gen.,  of  Columbus,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(14  Qa.  App.  84) 

JONES   ▼.    GEORGE    S.   RILET,   JR..    CO. 

(No.  6,149.) 

(Court  of  Appeals  of  Georgia.     Dec  9,  1913.) 

(Syllabus  by  the  Court,) 

1.  Evidence  (§  441*)— Pabol  Evidence. 

There  was  no  error  in  refusing  to  al- 
low the  amendment  or  in  striking  defendant's 
plea. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  1719.  1723-1763,  1765-1846, 
2030-204T;    Dec.  Dig.  {  441.*] 

2.  CouBTS     (J     188*)  — JuBisDicTioN  — City 
Co  UBT— Equitable  Relief. 

The  city  court  has  no  jurisdiction  to  grant 
affirmative  equitable  relief,  and  therefore  has 
no  authority  to  allow  a  claim  ex  delicto  to  be 
set  off  against  a  claim  ex  contractu,  based  up- 
on a  valid,  binding  contract 

[Ed,  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  If  439,  440,  442.  447,  448.  451,  462,  454, 
458,  464.  466,  467,  468 ;  Dec  Dig.  1 188.»] 

3.  Evidence   (§  441*>— Pabol— Contbaot  of 
Sale. 

The  written  contract  excluded  any  war- 
ranty of  the  health  or  soundness  of  the  mulo 
sold,  and  parol  testimony  could  not  be  admit- 
ted to  vary  the  terms  thereof. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1719,  1723-1763,  1765-1845, 
2030-2047 ;    Dec.  Dig.  |  441.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Sales  (§  267*)  —  Oontbact— Constbuction 
—Implied  Wabbantt. 

The  implied  warranty  of  the  thing  sold, 
prescribed  by  Civ.  Code  1910,  I  4135,  can  never 
be  relied  upon  by  the  buyer,  where  the  seller  ex- 
pressly limits  the  obligation  as  to  warranty  and 
the  buyer  accepts  the  property  with  such  lim- 
itation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tf  760,  761 ;   Dec.  Dig.  |  267.»] 
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Error  from  City  Conrt  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

Action  by  the  Qeorge  S.  Riley,  Jr.,  Com- 
pany against  W.  C.  Jones.  Judgment  for 
plaintiff*  and  defendant  brings  error.  Af- 
firmed. 

Jule  Felton,  of  Montezuma,  for  plaintiff  In 
error.  F.  Chambers  &  Son,  of  Macon,  for 
defendant  in  error. 

ROAN,  J.  George  S.  Riley,  Jr.,  Company, 
a  corporation,  brought  suit  in  the  dty  court 
against  W.  O.  Jones  for  $110  principal,  be- 
sides interest  and  10  per  cent  attorney's 
fees,  on  a  promissory  note  which  read  as  fol- 
lows: "$110.00.  Macon,  Ga.  April  30,  1912. 
On  October  10th  after  date,  I  jointly  and 
severally  promise  to  pay  Geo.  S.  Riley,  Jr., 
Co.,  or  order,  one  hundred  ten  and  no/100 
dollars,  value  received,  with  interest  from 
date  at  eight  per  cent  per  annum  until  paid. 
This  nate  is  given  for  the  purchase  of  the 
following  described  personal  property,  to 
wit,  1  gray  horse  mule,  10  or  11  years  old; 
and  it  is  hereby  expressly  agreed  by  the  par- 
ties hereto  that  the  title  to  said  property  is 
not  to  pass  out  of  said  Geo.  S.  Riley,  Jr.,  Co., 
but  is  to  be  and  remain  in  c(aid  Geo.  S.  Riley, 
Jr.,  Co.,  or  order,  until  this  note  is  fully 
paid.  And  the  subscriber  hereby  agrees  to 
pay  the  within  obligation  although  the  prop- 
erty should  die  or  become  damaged  or  de- 
stroyed, whether  by  accident  or  otherwise. 
If  this  note  is  not  paid  at  maturity  and  is 
placed  in  an  attorney's  hands  for  collection, 
the  subscriber  agrees,  as  a  part  or  parcel  of 
tills  note,  to  pay  ten  per  centum  on  the 
amount  of  this  note,  principal  and  interest, 
as  liquidated  damages,  and  that  said  amount 
shall  be  due  and  collectible  as  a  part  of  this 
agreement.  It  is  expressly  understood  that 
the  said  George  S.  Riley,  Jr.,  Co.  does  not 
guarailtee  the  health  or  soundness  of  the 
within  described  property.  To  secure  this 
note,  all  right  of  homestead  in  realty  and  ex- 
emption of  personalty,  under  the  Constitution 
and  laws  of  this  state,  are  expressly  waived 
as  against  the  same.  Witness  my  hand  and 
seal.  W.  0.  Jones.  [L.  S.]"  Before  the  fil- 
ing of  the  suit  the  plaintiff,  through  its  at- 
torney at  law,  gave  the  defendant  ten  days' 
written  notice,  as  required  by  law,  of  its  in- 
tention to  sue  and  claim  attorney's  fees. 

The  defendant  filed  an  answer,  admitting 
the  execution  of  the  note,  but  denying  the 
indebtedness;  and  he  asked  for  a  Judgment 
for  $500  against  the  plaintiff  by  way  of  re- 
coupment In  this  plea  and  answer  he  set  up 
that  the  mule,  for  the  purchase  price  of 
which  the  note  sued  on  was  given,  was  bought 
for  the  purpose  of  being  used  on  his  farm  as 
a  plow  mule,  and  that  this  purpose  was 
known  to  the  plaintiff;  that  the  mule  was 
represented  by  the  plaintiff  to  be  all  right  in 
every  particular  and  free  from  disease,  and 
at  the  time  of  the  purchase  there  was  noth- 
ing apparently  wrong  with  the  mule  that 
could  be  detected  by  the  defendant;    that 


T  the  defendant  sent  for  the  mule  the  following 
day,  and  it  then  developed  that  the  mule 
had  pink  eye  or  swamp  fever,  an  incurable 
and  very  contagious  disease,  which  caused 
his  death  within  a  few  hours  "after  receipt 
of  same";  that,  at  the  time  when  the  de- 
fendant purchased  the  mule  in  question,  this 
mule  and  the  other  mules  owned  by  the  plain- 
tiff had  among  them  this  contagious  disease, 
which  was  known  to  the  plaintiff,  and  this 
disease  was  transmitted  through  this  mule  to 
the  other  mules  on  the  defendant's  farm  and 
caused  three  of  them  to  become  affected  by 
it,  causing  the  death  of  one  mule  of  Che 
value  of  $250,  the  sickness  and  incapacity 
to  work  of  two  other  mules,  one  for  four 
weeks  and  one  for  six  weeks,  depriving  the 
defendant  of  the  labor  of  each,  amounting  in 
value  to  $2  per  day,  and  that  the  two  living 
mules  were  incurably  affected  by  said  dis- 
ease. To  this  plea  the  plaintiff  demurred  on 
the  grounds:  (1)  That  the  plea  does  not  set 
up  any  legal  defense ;  (2)  that  it  does  not  set 
out  any  facts  which  constitute  fraud,  acci- 
dent, or  mistake  in  the  execution  of  the 
note ;  (3)  that  the  plea  seeks  to  contradict  by 
parol  testimony  the  terms  and  conditions  of 
the  note  in  that  the  note  stipulates  that  it  is 
expressly  understood  that  George  S.  Riley, 
Jr.,  Company  does  not  guarantee  the  health 
or  soundness  of  the  mule ;  that  the  plea  does 
not  allege  any  facts  which  constitute  fraud 
on  the  part  of  the  plaintiff  in  the  execution 
of  the  note  by  defendant  which  contains  the 
foregoing  stipulations;  (4)  that  it  does  not 
set  out  the  name  of  the  agent  or  ofBcer  of 
the  plaintiff  who  made  the  alleged  false  rei>- 
resentations,  the  plaintiff  being  a  corporation 
and  acting  only  through  its  officers  or  agents. 
When  the  case  was  announced  ready  for 
trial,  the  defendant  tendered  the  following 
amendment  to  his  plea:  "Now  comes  the 
defendant  and  by  leave  of  the  court  amends 
his  plea  by  adding  to  the  end  of  the  first 
paragraph  the  following:  The  plaintiff, 
through  George  S.  Riley,  Jr.,  procured  the 
defendant  to  sign  the  note  in  question  by  the 
false  and  fraudulent  statement  that,  at  the 
time  the  note  in  question  was  made,  the  said 
mule  was  then  In  sound  and  healthy  con- 
dition and  free  from  any  disease  and  In- 
firmity, when,  as  a  matter  of  fact,  it  was 
then  suffering  from  the  disease  mentioned, 
known  to  George  S.  Riley  and  the  said  plain- 
tiff and  unknown  to  the  defendant  Said 
representations  were  falsely  and  fraudulent- 
ly made,  were  known  to  plaintiff,  were  be- 
lieved to  be  true,  and  relied  on  by  the  de- 
fendant •  •  ♦  That  the -plaintiff  la  in- 
solvent and  unable  to  respond  in  damages 
to  defendant,  and  that  in  order  to  protect 
himself  it  is  necessary  to  assert  all  the  con- 
tentions made  in  his  plea  In  this  case  and 
court"  Objection  to  this  amendment  was 
made  by  plaintiff's  counsel  on  the  ground 
that  the  written  contract  expressly  exclud- 
ed warranty  of  the  health  of  the  mule.  The 
court  disallowed  the  amendment  and    sua- 
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tained  the  demurrer  and  entered  Judgment 
against  the  defendant  for  the  amount  sued 
for;  and  the  defendant  excepted  and  brought 
the  case  to  this  court  for  review. 

[1]  1.  We  find  no  error  In  the  action  of  the 
oonrt  in  refusing  to  allow  the  proposed 
amendment  and  In  striking  the  plea.  Pa- 
rol evidence  will  not  be  received  to  vary, 
modify,  or  change  the  terms  of  a  written 
contract,  where  It  shows  on  Its  face  that  It 
is  definite,  complete,  and  unambiguous. 

[4]  Section  4135  of  the  GlvU  Code  Is  in 
this  language :  "If  there  Is  no  express  cove- 
mint  oif  warranty,  the  purchaser  must  ex- 
ercise caution  In  detecting  defects;  the  sell- 
er, however.  In  all  cases  (unless  expressly  or 
from  the  nature  of  the  transaction  excepted) 
warrants :  (1)  That  he  has  a  valid  title  and 
right  to  sell.  (2)  That  the  article  sold  Is 
merchantable,  and  reasonably  suited  to  the 
use  intended.  (3)  That  he  knows  of  no  la- 
tent defects  undisclosed."  This  Implied  war- 
ranty, however,  can  never  be  relied  upon  by 
a  purchaser  If  the  seller  expressly  limits  the 
obligation  as  to  warranty  and  the  purchaser 
accepts  the  property  with  such  limitation. 
By  the  terms  of  this  note  It  was  expressly 
agreed  that  the  maker  of  the  note  would 
pay  It,  "although  the  property  should  die  or 
become  damaged  or  destroyed,  whether  by 
accident  or  otherwise^"  It  Is  also  expressly 
stated  In  the  note  that  George  S.  Riley,  Jr., 
Company  does  not  guarantee  the  health  or 
soundness  of  the  mule  sold.  These  express 
stipulations  In  the  note  clearly  negative  the 
right  of  the  defendant  to  set  up  or  show 
anything  to  change  or  modify  these  plain 
terms.  Pryor  v.  Ludden  ft  Bates,  134  Ga. 
288,  67  S.  B.  654,  28  L.  R.  A.  (N.  S.)  267. 

[3]  2.  There  Is  no  sufficient  averment  of 
fraud  In  defendant's  pleadings  to  allow  him 
to  dispute  by  parol  evidence  the  terms  of 
the  written  Instrument  sued  on.  See  Floyd 
V.  Woods,  110  Ga.  850,  36  S.  E.  225;  Case 
Threshing  Machine  Go.  v.  Broach,  137  Ga. 
602,  73  S.  B.  1063 ;  McNeel  v.  Smith,  106  Ga. 
215,  32  S.  E.  110;  Branch  v.  James,  4  Ga. 
App.  00,  60  S.  B.  1027. 

[2]  3.  As  the  right  of  defendant  to  set 
off  damages  on  account  of  the  transmission 
of  the  disease  from  the  mule  purchased  from 
the  plaintiff  to  other  mules  on  the  defend- 
ant's farm  (alleging  the  plaintiCTs  insol- 
vency as  a  reason  why  the  alleged  damages, 
which  arose  ex  delicto,  could  be  pleaded 
against  an  action  ex  contractu)  is  a  purely 
equitable  right  if  It  exists.  In  the  enforce- 
ment of  which  is  involved  the  granting  of 
affirmative  relief,  the  same  caimot  be  recog- 
nized in  the  dty  court,  in  which  Jurisdiction 
to  grant  affirmative  relief  does  not  exist 
The  Qourt  therefore  committed  no  error  in 
striking  the  defendant's  plea  and  entering 
up  judgment  on  the  note.  See  Hecht  v. 
Snook,  114  Ga.  921,  41  S.  E.  74;  Geer  v. 
Cowart,  5  Ga.  App.  251,  62  S.  B.  1054 ;  Swift 


V.  Oglesby,  8  Ga.  App.  540,  70  S.  E.  97;  Howe 
V.  Bemhelm  Distilling  G6.9  8  Ga.  App.  771, 
70  S.  E.  176. 
Judgment  affirmed. 

(14  Oa.  App.  81) 
MERRICK  V.  TAYLOR  et  aL    (No.  5,140.) 

(Court  of  Appeals  of  Georgia.    Dec.  9,  1913.) 

(8yUabu9  hy  the  Court,} 

1.  MoRTOAGSs  (}  171*)~LiSN— Pbiobities. 

The  filing  of  a  mortgage  In  the  office  of  the 
clerk  of  the  superior  court  of  the  county  in 
which  the  land  lies  is  notice  to  the  world  of 
its  existence  from  the  time  it  was  ffied,  and 
therefore  the  lien  of  a  mortgage  so  ffied,  though 
not  properly  recorded,  is  superior  to  that  of 
common-law  executions  entered  on  the  docket 
after  the  filing  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fi  892,  894-409;   Dec.  Dig.  {  171.*] 

2.  Execution  ({  189*)  —  Bntbt  «- Bftect  as 
Lien— Impbopbb  Indexing. 

The  book  kept  by  the  clerk  as  a  general 
execution  docket  was  a  substantial  compliance 
with  the  law.  and,  if  in  a  given  instance  an  ex- 
ecution was  improperly  indexed,  and  third  per- 
sons were  thereby  misled  to  their  injury,  their 
remedy,  if  any,  would  be  against  the  clerk;  but 
the  fact  that  the  execution  was  so  improperly 
entered  would  not  prevent  the  entry  from  op- 
erating as  legal  notice. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |§  330-833;   Dec  Dig.  |  189.*] 

• 

Error  from  City  Court  of  Eastman;  J. 
A.  Neese,  Judge. 

Action  between  H.  H.  Merrick  and  J.  D. 
Taylor  and  others.  From  an  adverse  judg- 
ment, Merrick  brings  error.    Reversed. 

Cbas.  W.  GrifiOn  and  W.  A.  Wooten,  both  of 
Eastman,  for  plaintiff  in  error.  £3.  E.  Per- 
sons and  W.  M.  Clements,  both  of  Eastman, 
for  defeuclauts  in  error. 

ROAN,  J.  Certain  real  estate  of  J.  D. 
Page  was  levied  on  and  sold  under  an  execu- 
tion in  favor  of  the  British  &  American 
Mortgage  Company,  Limited,  against  J.  D. 
Page,  and  the  residue  of  the  proceeds  of 
the  sale  in  the  hands-  of  the  sheriff,  after 
satisfaction  of  this  execution,  was  claimed 
by  various  creditors  of  Page  under  execu- 
tions against  him,  and  the  sheriff  was  ruled 
by  the  court  to  appear  and  show  cause  why 
this  money  should  not  be  paid  to  them.  At 
this  point  H.  H.  Merrick  filed  his  interven- 
tion, alleging  that  he  was  the  holder  of  a 
mortgage  from  J.  D.  Page  covering  the  prop- 
erty sold,  and  that  the  lien  of  this  mortgage 
and  of  a  Judgment  obtained  thereon  was 
superior  to  the  liens  of  the  executions  of  the 
other  claimants.  It  appeared  from  the  evi- 
dence that  this  mortgage  was  duly  filed  for 
record  in  the  office  of  the  clerk  of  the  su- 
perior court  of  the  county  where  the  land 
was  situated,  but  that  it  was  recorded  in  a 
deed  book  instead  of  in  a  mortgage  book 
(there  being  separate  books  for  the  record- 
ing of  deeds  and  mortgages),  and  it  was  con- 
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tended  by  the  otber  claimants  that  such 
record  was  not  notice  to  third  parties  of  the 
existence  of  snch  mortgage,  but  was  void, 
and  that  therefore  the  intervener's  dalm 
should  be  denied.  The  court  held  that  the 
recording  of  this  mortgage  In  a  deed  book 
was  no  notice  of  the  existence  of  the  mort- 
gage»  and  ordered  that  the  fund  be  paid  over 
to  the  various  creditors  according  to  the 
date  of  their  liens,  to  which  ruling  the 
holder  of  the  mortgage  excepted. 

[1]  1.  It  Is  well  settled  that  the  filing  of 
a  deed  or  mortgage  In  the  office  of  the  clerk 
of  the  superior  court  of  the  county  where 
the  land  lies  Is  notice  to  the  world  of  the 
existence  and  Hen  of  the  mortgage,  although 
the  Instrument  be  defectively  recorded,  or  not 
recorded  at  aU.  Durrence  v.  Northern  Na- 
tional Bank,  117  Ga.  385,  43  S.  E.  726;  Green- 
field V.  Stout,  122  Ga.  303,  00  S.  E.  111. 

[2]  2.  It  Is  contended  that  certain  of  the 
executions  which  were  recorded  In  a  book 
kept  by  the  clerk  as  a  general  execution 
docket  before  the  mortgage  was  filed  for  rec- 
ord would  not  take  priority  over  the  mort- 
gage, for  the  reason  that  the  book  kept  by 
the  clerk  was  not  such  a  general  execution 
docket  as  Is  required  by  law,  and  for  the 
further  reason  that  the  executions  were  so 
defectively  entered  on  this  docket  as  not  to 
operate  as  notice.  The  record  shows  that  the 
book  kept  "by  the  clerk  as  a  general  execu- 
tion docket  was  arranged  as  follows:  It 
showed  In  the  first  column  the  name  of  the 
defendant.  In  the  second  column  the  name  of 
the  plaintiff,  In  the  next  column  the  court 
from  which  the  execution  Issued,  In  the  next 
the  date  of  the  Judgment,  and  next  the  date 
of  the  execution.  In  other  columns,  respec- 
tively. Its  amount  and  the  date  of  the  entry 
of  the  execution  upon  the  docket  The  names 
of  the  various  defendants  against  whom  the 
executions  were  Issued  were  arranged  In 
alphabetical  order.  The  book  did  not  show 
the  names  of  any  attorneys.  Certainly  a 
book  so  kept  was  a  substantial  compliance 
with  the  law.  See  Civil  Code,  S  3321.  It 
furnished  all  the  information  that  the  law 
requires  to  be  furnished,  and  which  was 
necessary  to  protect  the  rights  of  any  per- 
son to  be  affected  thereby.  The  mere  fact 
that  it  omitted  the  names  of  the  attorneys 
was  not  material,  and  the  placing  of  the 
names  of  the  defendants  In  alphabetical  order 
was  the  most  convenient  way  In  which  the 
docket  could  have  been  kept  If  an  execution 
was  Issued  against  more  than  one  defend- 
ant, it  should  have  been  Indexed  under  the 
names  of  each;  but  failure  to  do  this  would 
not  prevent  the  entry  of  the  execution  from 
being  notice  to  third  persons,  and  the  reme- 
dy, if  any,  to  any  party  misled  to  his  injury 
by  failure  of  the  clerk  to  enter  the  execu- 
tion properly  would  be  against  the  clerk. 

When  the  case  comes  on  for  trial  again, 
the  trial  Judge  can  determine  the  respective 
priorities  of  the  liens  in  the  light  of  what 


has  herdnbefore  been  said.    Our -ruling  as 
to  the  effect  of  the  filing  of  the  mortgage  as 
notice  requires  a  reversal  of  the  Judgment 
Judgment  reversed. 


(78  W.  Va,  287) 

SHELTON  V.  8HRADER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(Syllabus  J>if  the  Oourt) 

Appeal  and  Ebbob  (|  53*)— Jubisdiotion^ 
Amount  Involved. 

When  it  plainly  appears  from  the  record, 
in  a  purely  pecuniary  action,  that  only  an 
amount  below  one  hundred  dollars  is  involved, 
the  writ  of  error  must  be  dismissed  as  improvi- 
dently   awarded. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  175,  277,  279,  288;  Dec. 
Dig.  i  53.»] 

Error  to  Circuit  Court,  Merc^  County. 

Action  by  John  J.  Shelton  against  Robert 
Shrader  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Dismissed 
as  improvidently  awarded. 

Woods  ft  Martin,  of  Princeton,  for  plaintiff 
in  error.    John  R.  Pendleton,  of  PrincetoUt  , 
for  defendants  in  error. 

ROBINSON,  J.  Defendants  contracted  to 
drill  a  well  for  plaintiff,  at  $1.06  per  foot, 
and  to  find  for  him  a  sufficient  supply  of  wa- 
ter. They  drilled  to  the  depth  of  118  feet, 
and,  believing  that  they  had  found  a  suffi- 
cient supply,  moved  their  drilling  machinery 
away,  promising  however  to  return  and  drill 
deeper  If  the  supply  of  water  was  found  not 
to  be  sufficient.  The  well  proved  wholly  in- 
sufficient for  plaintiff's  needs.  Thereupon 
he  sought  defendants  and  requested  them  to 
return  and  drill  deeper.  They  had  sold  their 
machinery  and  had  quit  the  well  drilling 
business.  They  referred  him  to  Bolton  and 
Fletcher.  Plaintiff  employed  •  Bolton  and 
Fletcher  to  complete  the  well  at  $1.50  per 
foot.  They  drilled  58  feet  deeper  and  left 
the  premises,  but  their  drilling  did  not  pro- 
duce a  sufficient  supply.  Then  plaintiff  em- 
ployed one  Rice,  who  claimed  that  Bolton 
and  Fletcher  had  slightly  narrowed  the  bole 
below  the  first  118  feet  so  that  the  only  bits 
which  he  had  would  not  enter  below  tbat 
depth.  He  moved  a  few  feet  aWay  and 
drilled  a  new  well  to  the  depth  of  818  feet, 
at  which  depth  he  found  sufficient  water. 
For  drilling  this  new  well  plaintiff  contract- 
ed to  pay  75  cents  per  foot  for  the  depth  tbat 
defendants  and  Bolton  and  Fletcher  bad 
drilled,  in  all  176  feet,  and  $1.00  per  foot  for 
the  additional  depth.  Plaintiff,  having  paid 
for  all  the  drilling  that  had  been  done,  soagbt 
by  this  action  to  recover  from  def^danta 
what  he  had  paid  in  addition  to  the  cost  of 
a  318  foot  weU  at  $1.05  per  foot  At  tbe 
trial,  the  court  directed  a  verdict  for  d^end- 
ants.    Judgment  followed  aooordingly. 
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It  seems  qtdte  in  accord  with  reason  and 
fairness  that  defendants  could  not  be  made 
to  pay  for  redrilling  the  118  feet  which  they 
bad  drilled,  and  which,  as  the  evidence  with- 
out contradiction  discloses,  they  left  In  per- 
fect condition.  No  fault  of  defendants  made 
it  necessary  to  have  this  118  feet  redrilled  in 
a  new  hole.  They  did  not  spoil  the  original 
hole  so  that  further  depth  could  not  be  drill- 
ed in  It.  Bolton  and  Fletcher  made  the  ne- 
cessity to  abandon  the  original  hole,  if  in- 
deed the  evidence  establishes  that  necessity. 
If  anybody  other  than  plaintiff  by  his  own 
credulity,  it  was  Bolton  and  Fletcher  that 
caused  the  outlay  for  the  redrilling  of  the 
118  feet,  and  the  redrllUng  of  the  58  feet 
wlilch  they  drilled  too  small.  If  the  hole 
liad  not  been  narrowed  by  them,  the  118 
feet  already  drilled  and  the  58  feet  which 
tbey  drilled  could  have  been  utilized.  It  was 
no  act  of  defendants  that  caused  damages 
to  plaintiff  by  any  necessity  for  redrilling  the 
original  118  feet  and  the  additional  58  feet 
which  Bolton  and  Fletcher  drilled.  Plaln- 
tifTs  right  of  action  for  the  loss  in  redrilling 
this  176  feet,  if  It  was  necessary  to  redrlll 
the  same^  1b  against  Bolton  and  Fletcher. 

That  plaintiff  had  right  of  recovery  against 
defendants  for  the  necessary  additional  cost 
over  $1.05  per  foot  for  all  depth  below  118 
feet  ia  clear.  But  only  58  feet  of  that  depth 
cost  plaintiff  anything  in  addition  to  the 
original  contract  price  with  defendants.  By 
the  failure  of  defendants  to  return  and  fulfill 
their  contract,  plaintiff  did  pay  out  under 
another  contract,  presumably  the  best  ob- 
tainable at  the  time,  45  cents  per  foot  addi- 
tional for  58  feet,  in  other  words  the  amount 
of  $26.10.  The  remainder  of  the  818  feet 
necessary  to  be  drilled  to  find  sufficient  wa- 
ter cost  plaintiff  less  than  the  contract  price 
with  defendants.  So  as  to  drilling  that  re- 
mainder defendants*  default  caused  plaintiff 
no  loss.  Therefore,  the  only  loss  caused  by 
defendants  is  the  additional  outlay  of  $26.10. 
It  was  no  fault  of  defendants  that  Rice  could 
not  put  his  bits  to  the  bottom  of  the  176  feet 
and  drill  at  $1.00  per  foot  down  to  the  818 
feet  where  it  has  been  proved  by  the  later 
drilling  that  sufficient  water  was  to  be  found. 
As  we  have  seen,  Bolton  and  Fletcher*s  neg- 
ligent act  made  it  impossible  for  Rice  to  go 
right  on  down  from  176  feet  to  318  at  $1.00 
per  foot,  if  it  was  impossible.  Defendants 
left  the  hole  so  that  it  could  have  been  com- 
pleted to  proper  depth  below  176  feet  at  that 
price.  They  did  cause  plaintiff  to  pay  out 
$26.10  additional  over  what  they  agreed  to 
drill  for,  but  that  is  all  the  loss  that  their 
failure  actually  caused  him.  All  other  loss 
was  caused  to  him  by  Bolton  and  Fletcher,  if 
not  by  the  failure  of  Rice  to  use  bits  to  fit 
the  hole.  If  Bolton  and  Fletcher  had  drilled 
the  58  feet  the  same  size  as  the  first  118  feet, 
or  if  Rice  had  used  smaller  bits,  the  latter 
conld  have  completed  it  at  $1.00  per  foot 


and  plaintiff  would  have  had  a  well  in  the 
original  hole  at  only  $26.10  more  than  de- 
fendant contracted  to  drill  the  same  for. 
That  he  did  not  have  It  at  that  small  addi- 
tional cost  over  defendants'  contract  Is  pure- 
ly the  fault  of  Bolton  and  Fletcher,  or  the 
fault  of  someone  other  than  defendants.  It 
is  not  claimed  that  defendants  warranted  the 
work  of  Bolton  and  Fletcher.  Defendants 
can  not  be  made  chargeable  with  the  fault  of 
that  firm;  for  the  same  was  not  a  natural 
consequence  of  defendants'  failure  to  com- 
ply with  their  contract 

Now,  it  has  been  necessary  for  us  to  go  as 
far  as  we  have,  not  as  actual  decision  on  the 
merits  of  the  case,  but  in  order  to  show  that 
were  it  proper  for  this  court  to  take  jurisdic^ 
tlon  of  the  case  we  would  only  find  right  in 
plaintiff  to  recover  $26.10.  That  amount  Is 
not  within  the  jurisdiction  of  this  court 
Though  there  may  be  error  In  denying  plain- 
tiff recovery  of  that  amount,  we  have  no 
power  under  the  law  to  take  cognizance  and 
correct  the  same.  *'When  it  appears  without 
conflict  or  doubt  from  the  record,  in  a  pure- 
ly pecuniary  action,  that  the  sum  for  which 
plaintiff  was  entitled  to  Judgment,  if  entitled 
at  all,  did  not  exceed  one  hundred  dollars,  a 
writ  of  error  cannot  lie  to  a  d^iial  of  Judg- 
ment to  him,  even  though  he  declared  for  a 
sum  sufficient  to  call  for  appellate  jurisolc- 
tion."  Lawson  v.  Hersman,  6T  W.  Va.  636, 
69  S.  E.  191.  Since  it  plaixOy  appears  from 
the  record  that  only  an  amount  below  one 
hundred  dollars  is  involved,  the  writ  of  error 
must  be  dismissed  as  Improvldently  awarded. 


(73  W.  Va.  226) 

PANHANDLE     TRACTION     CO.     v. 
SCHENK  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1913.) 

(Syllabus  l>y  the  Court.) 

1.  Eminent  Domain  (  {  253»)— Appeal— Ob- 
DBBS  Appealable. 

To  be  final,  and  therefore  appealable,  or- 
ders in  condemnation  proceedings,  pursuant  to 
chapter  42,  Code  1906,  must  adjudge  riglit  to 
appropriate  to  public  use,  ascertain,  and  fix 
compensation  upon  report  of  commissioner  and 
accept  payment  tliereof  by  petitioner.  Other- 
wise, they  are  ineffectual  to  change  possession 
or  pass  title. 

[Ed.  Note.--For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  660-664 ;  Dec.  Dig.  §  253.*] 

2.  Eminent   Domain   (§   253*)— Obdebs   Ap- 
pealable—Condemnation Pboceedings. 

Prior  to  the  entry  of  such  orders  and  pay- 
ment of  compensation^  a  writ  of  error  and  su- 
persedeas wul  not  lie,  and.  if  granted,  will 
be  dismissed  as  improvldently  awarded. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f i  660-664 ;  Dec  Dig.  §  253.»] 

Error  to  Circuit  Court,  Ohio  County. 

Condemnation  proceedings  by  the  Panhan- 
dle Traction  Company  against  Albert  M. 
Schenk  and  others.  From  an  order  James 
H.  Emblen,  trustee,  and  others,  bring  error. 
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Writ  of  error  asd  supersedeas  dismissed  as 
improvidently  awarded. 

McCamic  ft  Clarke,  of  Wheeling,  for  plain- 
tiffs in  error.  F.  P.  McNeil,  Handlan  ft  Rey- 
mann,  and  G.  T.  Knote,  all  of  Wheeling,  for 
defendant  in  error. 

LYNCH,  J.  [1]  The  Panhandle  Traction 
Company,  in  July,  1911,  upon  notice,  institut- 
ed proceedings  in  the  circuit  court  of  Ohio 
county  to  condemn  certain  lands  of  Albert 
Schenk  and  others  for  its  railroad  purposes. 
The  court,  in  lieu  of  a  Jury,  having  heard 
the  evidence  introduced  at  the  trial,  found  in 
favor  of  the  petitioner  upon  the  pleas  ten- 
dered and  filed.  Pursuant  to  the  findings, 
by  the  same  order,  it  appointed,  as  required 
by  statute,  commissioners  to  ascertain  and 
report  the  damages  by  way  of  compensation 
for  the  lands  sought  to  be  appropriated.  The 
commissioners  viewed  the  lands,  and  ascer- 
tained and  reported  the  damages.  To  the 
report,  filed  in  the  office  of  the  clerk,  the 
landowners  tendered  several  exceptions,  also 
filed  in  the  clerk's  office.  The  court  entered 
no  order  subsequent  to  that  by  which  it  ap- 
pointed the  commissioners.  It  did  not  take 
any  action  upon  the  report,  or  require  or 
permit  petitioner  to  pay  into  court  the 
amount  of  the  compensation  so  found,  or  ad- 
Judge  to  petitioner  the  right  to  enter  upon 
the  lands  to  be  thus  appropriated.  In  fact, 
so  far  as  disclosed,  the  petitioner  did  not 
pay  or  tender  the  compensation,  nor  move 
for  permission  to  enter  on  the  land. 

In  view  of  the  record,  and  the  decisions  in 
Wheeling  RaUway  Co.  v.  Wheeling  Steel  ft 
Iron  Co.,  41  W.  Va.  747,  24  S.  E.  651,  and 
White  Oak  Railway  Co.  v.  Gordon,  61  W.  Va. 
519,  66  S.  E.  837,  it  is  apparent  that  the  vnrit 
of  error  and  supersedeas  were  improvidently 
allowed,  and  must  be  dismissed. 

[2]  There  exists,  it  is  true,  some  conflict 
in  our  cases  as  to  the  stage  in  such  proceed- 
ings at  which  a  writ  of  error  and  superse- 
deas may  be  allowed.  But  it  seems  finally 
settled,  by  Bluefield  v.  Bailey,  62  W.  Va.  304, 
57  S.  E.  805,  that  where  there  is  an  order  ad- 
judicating the  right  of  the  applicant  to  con- 
demn, followed  by  the  appointment  of  com- 
missioners to  assess  compensation,  and  a  re- 
port by  them,  and  an  order  allowing  the 
money  to  be  paid,  and  its  payment  into  court, 
and  not  otherwise,  such  v^rit  and  supersedeas 
is  proper.  These  are  the  essential  prelimi- 
nary or  antecedent  stages  by  which  the  right 
to  a  change  in  the  possession  of  the  land  is 
established,  pursuant  to  the  statutory  re- 
quirements, before  the  final  consummation  of 
which  the  vnlt  may  not  be  properly  award- 
ed. But  in  this  case  this  stage  had  not  been 
reached.  This  ruling  is  sustained  by  Rail- 
road Co.  V.  Railroad  Co.,  45  Colo.  222,  101 
Pac.  335;  Erie  Railroad  Co.  v.  Steward,  59 
App.  Div.  187,  69  N.  X.  Supp.  57 ;  St  Johns- 
vllle  V.   Smith,  61  App.  Div.  380,  70  N.  Y. 


Supp.  880;  2  Lewis  on  Ehn.  Dom.  (3d  Ed.)  I 
803;  15  Cyc.  949.  See,  also,  Ludlow  v".  Nor- 
folk, 87  Va.  319,  12  S.  E.  612;  Cable  Co.  ?. 
Railroad  Co.,  87  Va.  849, 12  S.  E.  613 ;  TrevU- 
ian  V.  Railroad  Co.,  3  Grat  (Va.)  326 ;  Luxton 
V.  Bridge  Ck).,  147  U.  S.  337,  13  Sup.  Ct  356, 
37  L.  Ed.  194;  Southern  Railroad  Co.  v. 
Postal  Telegraph  Ck>.,  179  U.  S.  641,  21  Sup. 
Ct  249,  45  L.  Ed.  355. 
Writ  dismissed  as  improvidently  awarded. 

(78  W.  Va.  262) 

STATE  V.  TAYLOR  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(Syllabus  by  the  Court,} 

1.  Public  Lands  (§  186*)— Salb  of  Fobfbit- 
ED  School  Lands— Title  Conveyed. 

In  order  that  the  purchaser  of  land  at  a 
previous  sale  of  forfeited  and  delinquent  lands 
may  take  by  transfer  under  section  3,  article  13, 
of  the  Constitution  (Code  1906,  p.  Ixxxiv),  the 
after  acquired  title  of  the  State  to  other  lands 
forfeited,  the  land  sold  and  conveyed  to  such 
previous  purchaser  must  in  fact  cover  such  aft- 
er acquired  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  599 ;   Dec.  Dig.  %  186.^] 

2.  Public  Lands  (§  186*)— Sale  of  Fobfeit- 
ED  School  Lands— Decree  of  Sale— Ex- 
ceptions—Binding  Effect. 

A  decree  of  sale  entered  by  consent  of  the 
commissioner  of  school  lands  on  behalf  of  the 
State  and  the  claimants  of  the  land  forfeited, 
decreeing  such  land  to  be  sold  but  providing 
certain  exceptions  therefrom  in  favor  of  junior 
claimants,  is  binding  on  such  former  claimants 
and  on  the  purchaser  at  a  sale  under  such  de- 
cree. 

[Ed.  Note,— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  599 ;  Dec.  Dig.  {  186.*] 

3.  Public  Lands  (§  186*)— Sale  of  Fobfeit- 
ED  School  Lands— Title  Conveyed. 

In  this  case  the  decrees  of  sale  and  con- 
firmation and  deed  to  a  previous  purchaser  of 
forfeited  and  delinquent  land,  because  of  such 
exceptions  therein  in  favor  of  such  junior  claim- 
ants, whose  titles  were  not  then  forfeited,  but 
were  valid  existing  titles,  protected  under  the 
Constitution,  are  construed  not  to  cover  the 
land  of  one  of  such  junior  claimants  whose 
title  for  non-entry  and  non-payment  of  taxes 
for  five  successive  ^ears  became  subsequently 
forfeited  and  vested  m  the  State. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {  599 ;   Dec.  Dig.  §  186.«] 

Appeal  from  Circuit  Conrt»  McDowell 
County. 

Action  by  the  State  against  W.  L.  Taylor 
and  oth«r&  From  the  decree^  defendant 
Pocahontas  Coal  ft  Coke  Company  appeals. 
Affirmed. 

A.  W.  Reynolds,  of  Princeton,  Jos.  S.  Clark, 
of  Philadelphia,  and  Anderson,  Strotlier  & 
Hughes,  of  Welch,  for  appellant  Strother, 
Taylor  ft  Taylor,  of  Welch,  for  appellee. 

MILLER,  J.  One  of  the  tracts  proceeded 
against  by  the  commissioner  of  school  lands 
was  a  tract  of  298.73  acres,  part  of  a  595 
acre  tract,  patented  to  James  B.  Harman  in 
1856,  and  forfeited  to  the  State  in  the  name 
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of  defendant  Taylor,  for  non-entry  on  the 
land  books  from  the  year  1895  to  1902,  and 
afterwards. 

Taylor  by  answer  and  petition  intervened 
showing  title  and  sought  to  redeem  his  tract 
from  forfeiture,  as  provided  by  statute.  The 
Pocahontas  Ck>al  &  Coke  Ck>mpany,  summon- 
ed as  defendant,  appeared  and  by  exceptions 
to  the  report  of  the  commissioner  to  whom 
the  cause  was  referred,  resisted  redemption 
by  Taylor  of  189.25  acres,  part  of  the  298.73 
acreS)  as  being  within  the  boundary  of  a 
tract  of  150,000  acres,  originally  patented  to 
Robert  Pollard  in  1795,  but  delinquent  and 
sold  to  the  State  in  the  name  of  William  B. 
laeger  and  A.  J.  Ulman,  for  the  taxes  there- 
on for  the  year  1873,  and  subsequently  pro- 
ceeded against  by  the  commissioner  of  school 
lands  in  1881,  and  the  residue  whereof,  after 
certain  exceptions,  was,  under  decree  pro- 
nounced in  that  cause  at  the  July  Term, 
1886,  as  modified  by  decree  at  the  October 
Term,  1886,  sold  by  the  conmiissioner  and 
purchased  by  and  confirmed  to  William  G. 
W.  laeger,  by  decree  of  confirmation  entered 
at  the  May  Term,  1887,  and  subsequently 
conveyed  to  him,  and  from  whom  by  sundry 
mesne  conveyances  the  same  had  come  down 
to  the  Pocahontas  CJoal  &  Coke  Company, 
unaffected  by  any  subsequent  delinquencies 
or  forfeitures,  and  with  all  taxes  and  tax 
burdens  to  the  state  fuUy  discharged. 

By  decrees  of  February  22  and  March  1, 
1909,  appealed  from,  the  exceptions  of  the 
Pocahontas'  Coal  ft  Coke  Company  to  the 
conmiissioner's  report  reporting  In  flavor  of 
the  right  of  Taylor  to  redeem,  were  overrul- 
ed, and  Taylor  and  the  claimants  under  him 
upon  payment  of  the  taxes  and  costs,  adjudg- 
ed to  have  been  paid,  were  exonerated  from 
all  taxes  in  arrears,  and  were  decreed  re- 
demption of  the  land. 

Certain  matters  of  law  and  fact  are  con- 
ceded, and  are  not  within  the  range  of  the 
controversies  on  this  appeal.  It  is  conceded 
that  the  189^5  acres,  part  of  the  298.73  acres, 
part  of  the  Harman  patent  of  1856,  is  within 
the  boundary  of  the  original  patent  to  Pol- 
lard for  the  150,000  acres;  that  the  title  to 
the  150,000  acre  tract  became  invested  in 
the  State  by  sale  and  purchase  thereof  for 
the  delinquent  taxes  thereon  for  the  year 
1873;  that  at  the  time  of  the  investment  of 
that  title  in  the  State,  and  before  the  sale 
and  purchase  of  the  residue  of  the  150,000 
acres  by  laeger  in  1886»  the  owners  of  the 
Harman  tract  took  the  title  of  the  State  to 
the  interlock  of  189.25  acres  involved  In  this 
suit,  by  transfer,  under  section  3,  article  13, 
of  the  Constitution  (Code  1906,  p.  Ixxxiv). 

It  is  furthermore  conceded  that  the  patent 
calls  of  the  150,000  acre  tract,  under  which, 
through  laeger,  the  purchaser  at  the  sale  by 
the  commisi^oner  of  school  lands  in  1886, 
the  Pocahontas-  Coal  &  Coke  Company,  claims 
title,  include  the  189.2b  acres  in  controversy, 
and  unless  this  tract  was  by  the  decree  of 


sale  and  confirmation,  and  the  deed  to  laeger 
made  pursuant  thereto,  excepted  therefrom, 
the  owners  of  that  title,  so  derived,  took  the 
title  of  the  State  to  the  189.25  acres  by  trans- 
fer under  section  8»  article  13,  of  the  Con- 
stitution, as  persons  of  the  second  class  pro- 
tected thereby. 

[1]  That  an  after  acquired  title  by  the 
State  of  delinquent  lands  under  one  forfeited 
title  will  pass  under  the  Constitution  to  the 
purchaser  at  a  previous  sale  of  forfeited  and 
delinquent  lands,  is  a  proposition  supported 
by  State  v.  Mathews,  68  W.  Ya.  89,  96,  69 
S.  m  644,  648. 

But  it  is  conceded  that  land  purchased  and 
conveyed  at  such  previous  sale  must  in  fact 
cover  the  after  acquired  land.  It  was  con- 
tended below,  and  is  Insisted  on  here,  that 
owing  to  the  exceptions  in  the  decrees,  and 
in  the  deed  from  the  commissioner  of  school 
lands  to  laeger,  under  which  appellant  claims 
title  to  the  150,000  acres,  the  189.25  acres 
did  not  pass  to  laeger.  The  contention  of 
appellant  is  that  by  fair  construction  of  said 
decrees  and  deed,  and  particularly  of  the 
decree  of  confirmation  directing  the  deed, 
that  the  189.25  acre  tract  was  not  excepted. 
This  is  the  real  point  of  controversy,  and  we 
do  not  find  it  dlfilcult  of  solution. 

[2,  3]  First,  let  us  look  to  the  decree  au- 
thorizing the  commissioner  to  sell  the  residue 
of  the  150,000  acres.  That  decree  was  a  con- 
sent decree.  It  purports  to  have  been  made 
pursuant  to  agreement  between  the  commis- 
sioner, representing  the  State,  on  the  one 
part,  and  laeger  and  Ulman,  claimants,  on 
the  other,  and  is  binding  on  the  parties. 
That  decree  brought  the  case  on  to  be  heard 
on  the  petition,  reports,  and  orders  and  de- 
crees theretofore  entered,  and  upon  the  ap- 
plication of  laeger  and  Ulman,  claimants  of 
the  150,000  acres,  for  a  reduction  of  the 
amount  of  taxes  assessed  and  due  thereon  on 
account  of  junior  and  other  claims  inside 
that  tract,  which  were  protected  under  the 
Constitution  and  laws  of  the  State,  and  also 
on  account  of  sales  theretofore  made  by  said 
commissioner  out  of  said  larger  tract,  and  on 
the  report  of  said  conmiissioner,  and  on  his 
representation  in  open  court  that  after  cred- 
iting laeger  and  Ulman  with  payments  of 
taxes  by  them  and  by  junior  claimants  with- 
in said  tract,  and  with  prior  sales  made  by 
said  commissioner  of  school  lands  out  of  the 
same,  aggregating  7,878  acres,  the  sum  of  five 
thousand  dollars  was  as  much  as  was  equi- 
tably due  and  owing  for  arrearages  of  taxes 
on  said  land,  and  that  the  commissioner  was 
willing  to  accept  that  sum  in  satisfaction 
of  all  taxes  and  demands  against  said  tract ; 
and  upon  the  further  representation  that  the 
said  laeger  and  Ulman,  who  were  then  proeh 
ecuting  a  suit  in  the  federal  court  against 
said  conmiissioner  and  others,  respecting  the 
sale  by  him  of  said  7,878  acres*  were  willing  to 
dismiss  that  suit  and  proceeding,  and  to  re- 
lease and  relinquish  all  claims  to  all  the  lands 
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within  the  160,000  acres,  held  legally  by  Junior 
claimants  and  others,  whose  titles  and  claims 
were  protected  under  the  Constitution  and 
laws  of  the  State,  and  also  to  release,  sur- 
render and  relinquish  all  daim  to  the  land 
so  sold  by  said  commissioner  out  of  said 
larger  tract,  it  was  thereby  and  upon  consid- 
eration of  all  such  reports,  orders,  decrees, 
and  proceedings,  and  representations  so  made 
by  the  said  commissioner  and  by  the  said 
laeger  and  Ulman,  and  by  their  consent  so 
made  in  open  court,  adjudged  and  decreed 
that  the  said  suit  of  laeger  and  Ulman  in 
the  federal  district  court  should  be  dis- 
missed, on  or  before  the  first  day  of  the  next 
term  of  that  court,  and  that  the  said  laeger 
and  Ulman  should  release  and  relinquish  all 
claim  and  title  to  all  lands  legally  claimed 
and  owned  by  such  Junior  and  other  claim- 
ants within  the  150,000  acre  tract,  whose  ti- 
tles were  then  protected  under  the  Consti- 
tution and  laws  of  the  State,  and  also  all 
daim  to  those  portions  of  that  tract  so 
sold  by  the  said  commissioner,  aggregating  as 
aforesaid  7,878  acres;  and  by  like  consent 
it  was  further  adjudged,  ordered  and  decreed 
that  the  amount  of  taxes,  etc.,  that  should 
be  paid  in  redemption  of  said  tract  of  150,- 
000  acres,  be  fixed  and  determined  as  of  that 
date,  at  the  sum  of  five  thousand  dollars. 
And  it  was  further  adjudged,  ordered  and  de- 
creed that  as  soon  as  the  said  laeger  and 
Ulman  should  dismiss  their  said  suit  in  the 
federal  district  court  and  file  with  the  pa- 
pers of  the  cause  a  certified  copy  of  such 
decree  of  dismissal,  said  commissioner  was 
thereby  authorized  to  make  sale  of  all  the 
State's  right,  title  and  interest  in  and  to  the 
residue  of  said  150,000  acre  tract  to  said  W. 
G.  W.  laeger,  for  the  sum  of  five  thousand 
dollars^  to  be  paid  as  provided,  and  said  com- 
missioner was  required  to  report  such  sale 
to  the  court  for  confirmation. 

At  the  succeeding  October  Term,  1886,  of 
said  court,  and  by  like  consent  of  said  laeger 
and  Ulman,  and  on  their  motion,  said  former 
.decree  of  sale  was  modified  by  striking  out 
the  following  words  of  that  decree,  namely, 
"that  the  said  laeger  and  Ulman  release  & 
relinquish  all  claim  and  title  to  all  lands 
legally  claimed  and  owned  within  the  150,000 
acres  held  by  Junior  and  other  claimants 
whose  titles  are  protected  under  the  Consti- 
tution and  laws  of  the  State,"  and  by  insert- 
ing in  lieu  thereof  the  words,  "that  the  said 
laeger  and  Ulman  release  and  relinquish  all 
daim  and  title  to  all  lands  legally  daimed 
and  owned  within  the  150,000  acres  held 
by  persons  whose  titles  are  protected  under 
the  Constitution  and  laws  of  this  State."  It 
is  apparent  that  the  only  effect  of  this  modi- 
fication was  to  insert  in  lieu  of  the  words 
*'Junior  and  other  daimants"  the  words  "per- 
sona" The  reason  for  this  modification  Is 
not  very  apparent,  except  that  it  may  have 
been  to  use  the  word  "person,"  employed  in 
the  Constitution  and  statutes*  in  place  of 


the  words  "junior  and  other  claimants.** 
We  do  not  see  that  the  modification  changed 
the  effect  of  the  decree,  for  "Junior  and  other 
claimants"  are  necessarily  within  the  class 
of  "persons"  protected  by  the  Constitution, 
if  their  titles  and  claims  are  such  and  in 
such  condition  as  to  take  the  benefit  of  the 
forfeitures  of  senior  titles. 

By  the  decree  of  May  18,  1887,  pronounc- 
ed on  the  incoming  of  the  report  of  said 
commissioner,  it  appeared  to  the  court  from 
said  report  that  said  commissioner  had  made 
sale  of  the  State's  right,  title  and  interest  in 
said  160,000  acre  tract  on  December  20, 1886^ 
to  said  W.  G.  W.  laeger,  in  the  manner  pre- 
scribed by  the  decree  of  July  8,  1880,  for  the 
sum  of  five  thousand  dollars,  as  thereby  di- 
rected, and  there  being  no  exceptions  to  that 
report  the  same  was  confirmed,  and  on  pay- 
ment of  the  purchase  money  bonds,  said  com- 
missioner was  thereby  directed  "to  deliver 
to  said  laeger  a  deed  for  the  said  150,000 
acres  conveying  to  him  all  the  right,  title  and 
interest  of  the  State  therein  auhject  to  the 
rights  of  all  parties  whose  titles  and  daims 
are  protected  under  the  Constitutional  laws 
of  this  State." 

The  deed  by  said  commissioner  to  laeger, 
dated  December  20, 1886,  the  date  of  tlie  sale, 
but  which  was  not  adaiowledged  for  record 
until  March  29,  1888,  and  recorded  March 
31,  1888,  redtes  the  sale  of  laeger  on  De- 
cember 20,  1886,  and  the  report  by  the  com- 
missioner made  May  18,  1887,  and  the  de- 
cree of  confirmation  aforesaid  of  1887,  also 
the  various  other  proceedings  in  the  cause 
in  which  said  decrees  and  proceedings  were 
had,  including  said  decrees  of  sale  and  con- 
firmation, and  the  payment  of  the  purchase 
money  by  the  purchaser,  and  in  consideration 
whereof  said  commissioner  thereby  granted, 
bargained,  sold  and  conveyed  unto  the  said 
laeger,  party  of  the  second  part,  his  heirs, 
devisees  and  assigns,  "all  the  right,  title  and 
interest  of  said  State   which  at  any   time 
has  passed  to  and  vested  in  said  State  under 
the  CousUtutiou  and  Laws  thereof,  by  rea- 
son of  any  forfeiture  or  sale  whatever,  or 
otherwise,  in  and  to  the  following  described 
property  to  wit"    Then  follows  a  description 
of  the  150,000  acres  by  metes  and  bounds, 
and  by  reference  to  the  patent  to  Robert  Pol- 
lard, and  after  this  description,  and  in  ac- 
cordance with  the  decree  of  sale,  and  decree 
of  confirmation,  as  we  construe  them,   the 
said  deed  contains  the  following  saving  and 
excepting  clause:    "Saving,   and   excepting, 
however,  from  the  force  and  operation  of  this 
conveyance  the  following  described  land,  ly- 
ing and  being  within  said  tract  and  wltliin 
the  foregoing  description  thereof    First:  Two 
thousand  acres,  for  prior  claims  specified  in 
and  for  which  an  allowance  was  made  by  the 
original  Robert  Pollard  Grant  and  patent 
dated  as  aforesaid  March  20th, ^795,  second 
all  the  lands  legally  claimed  owned  and  held 
within  said  tract  by  persons  wl^ose  titles  are 
legally  protected  under  the  Constitution  and 
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Law*  of  said  State,  Third:  All  of  the  lands 
sold  as  aforesaid  by  said  commissioner,  and 
lying  within  said  tract  and  which  amount 
to  a  total  of  7,87d  acres  and  which  are  here- 
by released  and  relinquished  by  said  party 
of  the  second  part  and  are  hereinafter  more 
particularly  set  forth,  described,  numbered 
and  located.  The  same  being  numbered  from 
one  to  thirty-seven  both  Inclusive  making  in 
all  a  total  of  thirty  seven  (37)  separate  and 
distinct  tracts  of  land  and  amounting  In 
the  aggregate  to  Seven  thousand  eight  hun- 
dred and  seventy-eight  (7,878)  Acres  as 
aforesaid  and  being  the  only  and  all  of  the 
said  portions  of  said*  tract,  sold  by  said  Com- 
missioner as  aforesaid  and  which  were  so 
sold  by  him  on  the  4th  day  of  October  and 
28th  day  of  November  1881  to  wit"  Follow- 
ing Is  a  general  description  by  reference  to 
numbers  of  the  various  tracts  sold  out  of 
the  larger  tract  by  salid  commissioner.  And 
then  comes  the  habendum  clause. 

We  think  there  is  no  room  for  controversy, 
that  by  the  terms  of  the  decree  of  sale  as 
modified,  and  by  the  second  class  of  lands 
excepted  in  tills  deed,  the  189.25  acres  of 
land  in  controversy  was  clearly  excepted  and 
was  not  intended  to  be  and  was  not  in  fact 
indudexl  in  that  grant.  It  is  insisted,  how- 
ever, on  behalf  of  appellant,  that  these  ex- 
ceptions in  the  decrees  and  deed  should  be 
construed  as  a  sale  and  conveyance  of  the 
whole  150,000  acres,  and,  to  use  the  lan- 
guage of  the  decree  of  confirmation,  ^^tubject 
to  the  rights  of  all  parties  whose  titles  and 
claims  are  protected  under'  the  Oonstltu- 
tional  laws  of  this  State."  It  Is  argued  that 
appellant  has  the  right  to  stand  on  the 
terms  of  the  decree  of  confirmation,  and  that 
that  decree  gives  title  to  the  whole  150,000 
acres,  aubfect  only  to  such  prior  claims,  and, 
as  appellant  insists  qualifying  it,  holder  of 
the  laeger  title,  to  take  under  the  Constitu- 
tion the  after  acquired  title  by  the  State 
of  that  portion  of  the  298.73  acres,  the  Tay- 
lor land,  lying  within  the  boundary  of  the 
Pollard  patent.  They  rely  for  this  proposi- 
tion on  the  rule  of  State  v.  Mathews,  supra. 

It  is  contended  that  the  provision  in  the 
decree  of  confirmation,  directing  a  deed,  "sub- 
ject to  the  rights  of  all  parties  whose  titles 
and  claims  are  protected  under  the  Con- 
stitutional laws  of  this  State,'*  was  merely 
Intended  as  a  ** without  prejudice"  clause, 
and  did  not  constitute  an  exception,  bring- 
ing it  clearly  within  the  rule  of  ^tate  v. 
Jackson,  56  W.  Va.  558,  49  S.  E.  465.  In 
that  case  it  seems  the  title  of  Landsburg  to 
the  50,000  acres  was  rested  upon  a  decree  of 
redemption  alone,  not  on  a  decree  of  sale 
and  confirmation,  as  in  this  case.  The  pro- 
vision r^ed  on  in  that  decree  was:  "But 
this  order  shall  in  no  wise  affect  or  impair 
the  rights,  titles  and  claims  of  any  claimant 
within  the  boundary  of  sai^  fifty  thousand 
acres  whose  titles  and  claims  are  protected 
under  the  Constitution  and  laws  of  this 
State;    but  the  titles  and  claims  of  such 


claimants  shall  remain  as  vaUd  as  if  this 
order  had  not  been  entered."  It  is  argued 
that  this  case,  with  reference  to  the  decree 
of  sale  and  confirmation,  and  the  deed,  can 
in  no  way  be  distinguished  from  the  Jack- 
son case.  The  question  in  that  case  was, 
whether  the  redemption  of  the  fifty  tbous- 
anid  acres,  by  reason  of  the  "without  prej- 
udice*' clause  in  that  decree,  took  the  Jack- 
son-Harrison title,  a  junior  title.  At  the 
time  of  that  decree  of  redemption  the  Jack- 
son-Harrison title  was  forfeited  to  the  State, 
and  of  course  was  not  then  protected  by  the 
Constitution  and  laws,  and  it  was  decided  that 
as  Landsburg,  in  the  redemption  of  the  fifty 
thousand  acres,  had  paid  taxes  in  arrears 
for  more  than  five  years,  he  took  the  then 
forfeited  Jackson-Harrison  title.  In  the  case 
at  bar  the  Taylor  title,  a  junior  title,  was 
not  forfeited  at  the  time  of  the  purchase  by 
laeger  of  the  150,000  acres.  It  was  then 
a  vall«d  and  subsisting  title  and  did  not  be- 
come forfeited  until  1902.  It  was  then  by  the 
Constitution  and  laws  fully  protected,  and 
did  not  pass  to  laeger.  This  fact  clearly 
distinguishes  this  case  from  State  v.  Jack- 
son. We  are  not  called  upon  here  to  decide, 
and  do  not  decide,  whether  such  a  so  called 
"without  prejudice"  clause  in  a  decree  of 
redemption  or  confirmation  is  to  be  distin- 
guished from  an  exception  in  a  decree  of 
sale  and  a  deed.  In  this  case  we  have  a  con- 
sent decree  of  sale,  an  agreement  between 
the  parties,  and  a  deed  of  the  commissioner 
of  school  lands  made  pursuant  thereto,  ex- 
pressly excepting  from  the  grant  all  land 
within  the  boundary  described  held  by  junior 
and  other  claimants  whose  titles  were  then 
protected  under  the  Constitution  and  laws 
of  the  State.  The  Taylor  title  was  at  the 
time  of  that  decree  thus  fully  protected. 
And,  according  to  the  consent  decree  of  sale, 
the  claimants  of  the  150,000  acres  had  credit 
on  account  for  the  taxes  chargeable  against 
them.  The  decree  of  sale  shows  they  applied 
for  such  credit,  and  the  court  and  the  par- 
ties by  "the  plain  provision  of  the  decree  did 
-not  intend  that  the  excepted  lands  should 
be  sold,  and  they  were  not  sold,  or  pur- 
chased by  laeger.  laeger,  notwithstanding 
the  special  provision  of  the  decree,  accepted 
a  deed  from  the  commissioner  of  school  lands 
specifically  excepting  the  title  of  junior 
claimants.  How  then  can  he  or  those  claim- 
ing under  him  contend  that  the  decrees  and 
deed  carried  to  him  the  Taylor  title  to  the 
189.25  acres?  In  giving  construction  to  the 
decrees  and  deed  we  are  not  confined  to  the 
decree  of  confirmation.  We  are  permitted  to 
look  to  the  decree  of  sale  and  the  deed  as 
well.  And  we  are  bound  to  hold  that  the  pro- 
vision of  the  decree  of  confirmation,  "sub- 
ject to  the  rights  of  all  parties  whose  titles 
and  claims  are  protected  under  the  Constitu- 
tional laws  of  this  State,"  was  intended  as 
an  exception.  That  decree  was  based  on  the 
report  of  the  commissioner  who,  as  the  de- 
cree redteSy  sold  the  land  to  laeger  'In  the 
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manner  prescribed  by  the  order  entered  in 
this  cause  on  the  8th  day  of  July,  1886." 
That  was  the  decree  of  sale.  That  decree 
authorized  the  commissioner  to  sell  the  resi- 
due of  the  150|000  acres,  after  excepting  the 
lands  of  junior  claimants  so  protected.  Gen- 
erally the  rule  is  that  a  sale  by  a  commis- 
sioner, and  confirmation  of  more  land  or 
property  than  is  decreed  to  be  sold  is  inval- 
id. Chapman  v.  Branch,  72  W.  Va.  54,  78 
S.  E.  235.  Whether  this  general  rule  is  ap- 
plicable in  proceedings  by  the  State  to  sell 
forfeited  lands  it  is  unnecessary  to  decide. 

For  these  reasons  we  are  of  opinion  that 
the  laeger  title  of  the  Pocahontas  Goal  & 
Goke  Company  did  not  cover  the  Taylor 
land ;  that  that  title  was  never  in  a  position 
to  take  the  benefit  of  the  forfeiture  of  the 
Taylor  title,  and  that  Taylor  or  the  owners 
of  his  title  had  right  of  redemption.  Gur 
conclusion,  therefore,  is  to  affirm  the  decrees 
appealed  from. 

(73  W.  Va.  258) 

MARSHALL  v.  PGRTBR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1913.) 

(Syllalnishy  the  Court,) 

1.  Vendob  and  Pubchasbb  (S  101^)~Salb 
Contract  —  Constbuction  —  Nuix  and 
Void." 

The  words  "null  and  void"  in  the  contract 
for  the  sale  and  conveyance  of  land  involved 
in  this  case,  providing  that  if  default  be  made 
by  the  vendee  in  the  payments  when  due  the 
agreement  shall  be  "nail  and  void*'  should  be 
construed  as  rendering  the  contract  voidable 
only,  at  the  election  of  the  vendor  (citing  5 
Words  and  Phrases,  4867). 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  170-174 ;  Dec.  Dig.  { 
lOl.*] 

2.  Specitio  Pebfobmancx  (|  06^)--Gbounds 
— Rehbdt  by  Vendob. 

Since  by  section  20,  chapter  00,  Code  1906. 
a  vendor  cannot  recover  in  ejectment  land  of 
which  the  vendee  has  taken  i>o8session  onder 
the  contract,  his  remedy  is  by  suit  in  equity 
for  specific  performance,  to  have  a  decree  for 
the  balanee  of  purchase  monev,  and 'a  decree 
for  the  sale  of  the  land  to  satisfy  the  same. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  1 197;  Dec.  Dig.  |  66.*] 

3.  E3QUITT  (§  288*)— Amendment— DisiassAX. 

If  a  good  case,  not  sufiiciently  pleaded,  be 
shown  by  the  proof,  the  court  should  allow  an 
amendment  before  dismissing  plaintiff's  bill. 

[Bid.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  547 ;    Dec  Dig.  §  288.*] 

4.  Specific  Pebfobmance  (§  114*)— Plxaoino 
— Sufficiency— Action  by  Vendee. 

In  this  case  tl\e  proposed  amended  bill  was 
unnecessary,  the  original  biU  being  broad 
enough  to  admit  proof  of  all  payments  actually 
made  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  {§  356-370,  372;  Dec 
Dig.  i  lii.*] 

(Additional  SyUabuM  hy  Editorial  Staff.) 

5.  Specific  Pebfobmance  ({  122*)— Amend- 
ment—Dismissal. 

Where,  in  a  suit  for  specific  performance, 
not  only  is  the  bill  defective,  but  the  evidence 


fails  to  show  that  plaintiff  is  entitled  to  relief, 
the  bUl  should  be  dismissed,  Uiough  plaintiff 
moves  for  leave  to  amend. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance,  Cent  Dig.  |  306;   Dec  Dig.  i  122.*] 

Ai^)eal  from  Circnit  Conrt,  Hancock  Connty. 

Action  by  Oliver  S.  Marshall  against  James 
M.  Porter.  From  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Oliver  S.  Mktrsball,  of  New  Cumberland, 
and  John  Marshall,  of  Parinersburg,  for  ap- 
pellant B.  A.  Hart,  of  New  Cumberland* 
for  appellee. 


MILLER,  J.  This  suit  for  spedflc  per- 
formance was  begun  by  plainttflT,  the  vendee, 
April  26, 1911.  By  the  terms  of  the  contract, 
made  December  10,  1894,  Porter  agreed  to 
sell  to  Marshall  certain  lots  of  land  in  con- 
sideration of  three  thousand  dollars,  to  be 
paid,  five  hundred  dollars  February  14,  1895, 
five  hundred  dollars  April  14,  1895,  one 
thousand  dollars  April  14,  1896,  and  one 
thousand  dollars  April  14,  1897,  a  deed  to  be 
made  therefor  when  the  first  two  payments 
should  be  made,  the  deferred  payments  to  be 
represented  by  notes  to  be  secured  by  a  deed 
of  trust  on  the  property  conveyed.  Another 
provision  of  the  contract  relied  on  in  de- 
fense is:  "A  failure  on  the  part  of  said  sec- 
ond party  to  meet  his  payments  when  doe 
shall  render  this  agreement  null  and  void." 

It  is  alleged  in  the  bill  and  admitted  in 
the  answer  that  upon  making  the  first  pay- 
ment plaintiff  was  put  into  possession  and 
had  so  remained  from  that  time  to  the  time 
of  the  suit  It  is  also  alleged,  but  denied, 
that  plaintiff  had  fully  paid  for  the  prop- 
erty, not  strictly  according  to  the  terms  of 
the  contract,  but  that  at  the  time  of  the  con- 
tract defendant  was  indebted  to  plaintlfT  in 
the  sum  of  $883.00,  for  which  he  claimed 
credit,  and  that  afterwards  he  had  made  cer- 
tain payments  to  Porter,  of  which  the  dates 
and  amounts  are  specifically  alleged,  and  had 
performed  certain  legal  services,  specifying 
the  cases  in  which  such  services  were  render- 
ed, and  the  amounts  of  the  fees  charged,  in 
all  aggregating  a  sum  in  excess  of  the  bal- 
ance of  purchase  money  due  defendant,  stnd 
for  which  plaintiff  alleges,  in  substance,  be  is 
entitled  to  have  applied  as  payments  or 
credits  on  said  purchase  money.  And  it  is 
also  alleged,  that  plaintiff  has  endeavored 
to  get  a  settlement  with  defendant  for  said 
payments,  without  success,  and  for  which 
an  accounting  before  a  commissioner  is  ask- 
ed; and  the  bill  professes  a  readiness  and 
willingness  to  pay  defendant  any  balance 
that  may  be  found  due  him,  if  any,  on  sndti 
settlement,  on  account  of  said  purchase  mon- 
ey. There  is  also  a  prayer  for  spedflc  execu- 
tion, for  a  deed,  and  for  general  relief. 

The  answer  of  defendant  while  denying 
the  indebtedness  of  $883.00,  and  some  of  the 
alleged  credits  or  payments,  yet  he  substan- 
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tlally  admits  plaintiff  may  be  entitled  to 
some  of  tbe  credits  claimed,  and  he  admits 
an  effort  made  to  settle  with  plaintiff,  bnt 
says  plaintiff  made  no  liberal  offer  of  settle- 
ment, and  none  was  made.  He  admits  tbe 
payment  by  plaintiff  of  the  first  five  hundred 
dollars,  and  answers  that  he  is  ready  and 
willing  and  has  at  all  times  been  ready  and 
willing  to  fully  comply  with  all  the  provi- 
sions of  the  agreement  between  him  and 
plaintiff;  but  he  denies  the  right  of  plain- 
tiif  to  specific  performance,  and  denies  the 
necessity  for  an  accounting.  The  answer 
also  pleads  and  relies  on  the  provision  of 
the  contract  which  in  terms  would  render 
the  same  void  for  failure  to  make  payments. 

The  original  bill  does  not  in  specific  terms 
allege  that  the  parties  had  agreed  that  the 
payments  or  credits  claimed,  except  the  first 
five  hundred  dollar  payment,  should  be 
treated  as  payments  on  said  purchase  money, 
but  an  amended  bill,  proposed,  after  the 
court  had  announced  its  conclu&dons  on  the 
pleadings  and  proofs  on  the  original  bill,  but 
which  on  objection  was  rejected,  on  the 
ground  that  substantial  Justice  would  not  be 
promoted  thereby,  did  so  allege,  at  least  as 
to  some  of  the  items  of  plaintiff's  claim. 

[1,2]  The  first  question  occurring  for  de- 
cision is  what  construction  should  be  given 
to  the  provision  of  the  contract  relied  on 
rendering  the  agreement  "null  and  void"? 
Defendant  has  never  declared  the  contract 
void,  or  sought  by  any  action,  so  far  as  the 
record  shows,  to  avoid  it,  and  recover  the 
property.  On  the  contrary,  as  already  noted, 
he  professes  a  willingness  now  and  at  all 
times  to  comply  with  the  terms  of  the  con- 
tract, and  admits  that  within  the  last  year 
or  two  he  and  plaintiff  had  endeavored  to 
settle  and  conclude  the  contract  We  do 
not  think  the  words  "null  and  void"  should 
be  construed  literally.  When  these  words 
are  employed  in  contracts  of  this  kind  they 
are  generally  construed  to  mean  that  the  con- 
tract is  voidable  at  the  election  of  the  party 
in  whose  favor  they  were  inserted,  in  this 
case  the  vendor.  5  Words  and  Phrases,  4867. 
It  is  evident  from  their  conduct  that  these 
words  in  the  contract  were  so  construed  by 
the  parties  thereto.  Defendant,  in  his  an- 
swer, asks  no  afiSirmatlve  relief  based  there- 
on. He  could  not,  because  ot  section  20, 
chapter  90,  Ck>de  1906,  recover  in  ejectment 
the  land  sold.  Garrett  v.  South  Penn  Oil  Co., 
66  W.  Va.  587,  66  S.  B.  741.  His  remedy 
against  plaintiff  would  be  in  equity  to  specif- 
ically execute  the  contract,  have  the  balance 
due  him  decreed,  and  in  default  of  payment 
after  a  day  given  therefor,  a  decree  to  sell 
and  have  the  vendee's  equity  foreclosed  there- 
by. McNeeley  v.  OU  CJo.,  52  W.  Va.  616,  634, 
44  &  B.  508,  62  L.  R.  A.  562,  citing  Suttle 
V.  E.  F.  &  P.  R.  R.  Co.,  76  Va.  284,  Dobson 
▼.  Culpepper,  23  Grat  (Va.)  354,  Williamson 
V.  Paxton,  18  Grat  (Va.)  475,  Hutchinson, 


Land  TiUes,  i  476,  and  2  Minor's  Inst  229. 
In  the  principal  case  Judge  Brannon  says: 
"He  (the  vendor)  must  now  go  into  equity 
to  enforce  his  rights  according  to  the  con- 
tract, and  can  no  longer  recover  possession 
at  law,  whether  the  purchaser  owes  for  the 
land  or  not" 

[3]  Plaintiff  complains  next  of  the  rejec- 
tion of  his  amended  bUl,  alleging  in  addi- 
tion to  the  matter  of  the  original  bill,  among 
other  things,  an  agreement  between  him  and 
defendant  that  certain  of  the  sums  paid  and 
claimed  as  payments  on  the  purchase  money, 
should  be  so  applied. 

[S]  Of  course  a  plaintiff  is  not  entitied  to 
amend  so  as  to  make  a  new  case,  but  if  a 
good  case  be  made  by  proof,  not  sufficiently 
pleaded,  the  court  should  not  deny  relief  but 
before  dismissing  the  bill  should  give  leave 
to  amend,  and  it  is  error  not  to  do  so.  Lamb 
V.  Laughlin,  25  W.  Va.  300;   Ryan  v.  Nuce, 

67  W.  Va.  485,  68  S.  B.  110;  Floyd  v.  Duffy, 

68  W.  Va.  839,  69  S.  B.  993,  33  L.  R.  A.  (N. 
S.)  883;  Whetsell  v.  Elkins,  68  W.  Va.  709, 
70  S.  B.  754.  Of  course  if  the  evidence 
fails  to  clearly  show  plaintiff  entitled  to 
relief,  the  bill  should  be  dismissed.  Caton  v. 
Raber,  66  W.  Va.  244,  49  S.  B.  147.  Such  is 
not  the  case  here.  Of  course  we  are  not 
passing  on  the  sufficiency  of  the  proof  on  the 
disputed  items  of  payment  The  court  be- 
low has  not  yet  done  so  in  any  proper  way 
to  give  us  Jurisdiction  on  appeal. 

[41  But  was  an  amended  bill  necessary  in 
this  case?  The  original  bill  is  not  very 
skillfully  drawn,  but  we  think  the  allega- 
tions sufficient  to  admit  proof  of  any  pay- 
ments made  on  the  purchase  money,  or  credits 
which  the  parties  may  have  at  any  time 
agreed  should  be  treated  as  payments  there- 
on. The  first  five  hundred  dollar  payment 
is  certain.  And  we  think  the  plaintiff  being 
in  possession,  and  claiming  other  payments 
or  credits  as  such,  is  entitled  to  have  the 
decree  of  the  court  thereon,  and  the  balance, 
if  anything  due  from  him,  decreed;  or  if 
nothing  due,  or  when  the  balance  is  found 
and  decreed,  and  paid  according  to  the  decree 
to  be  entered,  to  have  a  deed  spedflcally 
executing  the  contract  This  proposition  is 
supported  by  the  recent  case  of  Mills  v.  Mc- 
Lanahan,  70  W.  Va.  288,  73  S.  B.  927. 

For  these  reasons  we  are  of  opinion  to  re- 
verse the  decree  below  and  remand  the  cause. 


(73  W.  Va.  246) 

McLANAHAN  et  aL  v.  MILLS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(ByUahuihy  the  Court,) 

1.  Bquitt  (§  443*)  — Bnx  of  Review  — D«- 
CBEBS  Reviewable. 

A  bill  of  review  is  not  maintainable  pend- 
ing an  appeal  from  the  decree;  and  after  af- 
firmance ttiereof  by  an  appellate  court,  such 
decree  Is  not  reviewable  in  the  lower  court  for 
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alleged  error  of  law  or  foct  apparent    Ajb  to 
such   errors   the  questions  are  res  adjudicata. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  1071-1077;    Dec.  Dig.  {  443.*] 

2.  Bquitt  (I  447*)  — Bill  of  Review  — 
Geo  UN  Ds— Newly  Discovered  Evidence. 
In  order  to  maintain  a  bill  of  review  for 
newly  discovered  evidence  pending  an  appeal 
therefrom  and  after  affirmance  by  an  appellate 
court,  the  evidence  relied  on  must  have  been 
discovered  after  the  decree,  and  could  not  bv 
due  diligence  have  been  discovered  beforehand, 
must  be  material,  not  cumulative,  and  such  as 
ought  on  another  trial  produce  a  different  re- 
sult 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  1091-1094 ;    Dec.  Dig.  §  447.*] 

8.  Abatement  and  Revival  (§  64*)— Action 

Against  Tbustees— Decbee. 

Where  pending  a  suit  one  of  three  trustees, 
made  defendants,  dies,  the  suit  does  not  abate, 
and  a  decree  without  the  presence  of  the  sub- 
stituted trustee,  when  the  death  of  the  one 
dying  has  not  been  noted  or  brought  to  the  at- 
tention of  the  lower  court,  will  not  be  reversed 
for  error  in  omission  to  revive  the  case  against 
the  substituted  trustee. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |i  322-829 ;  Dec  Dig. 
I  64.»] 

4.  Specific  Pebfobmanci  (i  106*)— Pabties 

Plaintiff-tDbfects. 

A  decree  of  specific  performance  of  a  con- 
tract for  land,  and  directing  a  deed  to  plain- 
tiffs as  heirs  of  the  vendee,  is  not  void  be- 
cause of  the  absence  as  parties  of  one  or  more 
of  the  heirs  of  such  vendee.  In  such  case  those 
to  whom  the  deed  is  made  would  hold  the  title 
as  trustees  for  themselves  and  the  other  heirs 
entitled  to  the  benefits  of  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  842^^51;    t)ec.  Dig.  i 

loe.*] 

6.  Equity  (f  456*)— Bill  of  Review— Right 

TO  Amend. 

It  is  reversible  error  In  a  cause  pending 
on  a  bill  of  review  properly  amendable  to  deny 
plaintiffs  the  right  to  file  an  amended  and  sup- 
plemental bill  to  such  bill  of  review  and  have 
the  same  treated  as  an  original  bill  in  the 
nature  of  a  bill  of  review,  to  impeach  a  decree 
for  alleged  fraud  in  procuring  It. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §1  1112-1115;   Dec.  Dig.  {  456.*] 

Poffenbarger,  P.,  and  Robinson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  Cbunty. 

Suit  by  Johnston  MkLanahan,  In  his  own 
right  and  as  administrator,  etc.,  and  others, 
against  John  B.  Mills  and  others.  A  decree 
was  entered,  and  an  appeal  allowed,  and 
plaintiffs  thereafter  filed  their  bill  of  review, 
to  review  the  decree,  and  were  denied  relief. 
Decree  on  bill  of  review  reversed,  and  cause 
remanded;  other  decree  dismissed  as  im- 
providently  awarded. 

C.  W.  Smith,  of  Princeton,  for  appellants. 
B.  W.  Pendleton,  of  Princeton,  and  Sanders 
ft  Crockett,  of  Bluefield,  for  appellees. 

MILLER,  Judge.  After  the  decree  of 
August  31,  1906,  pronounced  in  Mills  versus 
McLanahan,  and  after  an  appeal  therefrom 
had  been  allowed  by  this  court  on  May  10, 
1907,  the  defendants  thereto,  plaintiffs  here, 
at  November  Rules,  1907,  filed  their  bill  of 


review,  to  review  that  decree  for  certain  al- 
leged errors  of  law  therein,  newly  discovered 
evidence,  and  alleged  want  of  parties.  After- 
wards and  after  pleas  and  answers  had  been 
filed  by  the  defendants  to  said  bill  of  review, 
and  depositions  had  been  taken  and  filed  in 
the  cause  on  the  issues  joined  thereon,  plain- 
tiffs at  April  Rules,  1910,  filed  what  they  en- 
titled an  amended  and  supplemental  bill, 
and  amended  and  supplemental  bill  of  re- 
view, making  said  original  bill  of  review 
and  all  the  depositions  and  proof  taken 
and  filed  thereon,  parts  thereof,  and  sought 
to  have  the  same  treated  as  a  bill  of  review 
or  as  an  original  bill  In  the  nature  of  a  bill 
of  review. 

In  addition  to  the  allegations  in  said  orig- 
inal bill  of  review  it  is  alleged  in  said  amend- 
ed and  supplemental  bill,  first,  that  after  ad- 
journment of 'the  term  of  court  next  before 
the  filing  thereof  plaintiffs  had  discovered 
among  the  files  in  the  clerk's  office  of  said 
court  a  report  made  by  one  George  E.  Floyd, 
commissioner  in  chancery,  showing  that  John 
R.  Dunlap,  administrator  de  bonis  non  of 
Robert  MIcCulloch,  deceased,  had  settled  his 
fiduciary  accounts  before  him,  and  among 
other  things  had  turned  over  to  William  Mc- 
Clellan,  his  successor  in  office,  a  bond  of 
Robert  Mills,  due  December  5,  1867,  for 
$350.00,  for  land  sold  by  him  to  said  Mills 
out  of  a  survey  of  35,500  acres,  and  that  said 
Dunlap,  administrator,  had  never  sold  said 
Mills  any  land  out  of  said  survey  unless  it 
was  the  1000  acres  involved  in  said  suit; 
that  said  report  had  never  been  recorded,  but 
was  in  the  hand  writing  of  said  commission- 
er, and  a  copy  whereof  was  exhibited  with 
said  bill:  Second,  that  after  said  term  of 
court,  they  had  also  for  the  first  time  dis- 
covered that  in  1878,  defendant  C.  W.  Mills, 
administrator  of  the  estate  of  Benjamin 
WUs,  deceased,  had  instituted  suit  in  chan- 
cery in  said  circuit  court  against  the  widow 
and  heirs  at  law  of  said  Robert  Mills,  de- 
ceased, to  sell  their  lands  to  satisfy  the  liens 
thereon,  said  Dunlap  in  his  own  right,  and 
William  McClellan,  as  administrator  of  the 
estate  of  Robert  McCuUoch,  deceased,  beingr 
made  parties  thereto,  but  the  papers  in 
which  cause,  they  allege  were  missing,  except 
a  memorandum  of  counsel  directing  process 
and  the  orders  and  decrees  made  in  the 
cause,  copies,  whereof  they  also  exhibited 
with  the  bill:  Third,  that  from  the  partial 
record  of  said  cause  it  appeared  that  Mc- 
Clellan, administrator,  answered  that  on 
October  29,  1879,  he  had  recovered  from 
Lydia  Mills,  administratrix  of  Robert  Mills, 
deceased,  the  sum  of  $620.55;  and  that  a 
commissioner  had  been  appointed  to  sell  the 
land  sold  by  Dunlap,  administrator,  to  Rob- 
ert Mills,  on  terms  prescribed  by  the  decree, 
which  also  provided  that  the  sale  should  not 
be  made  until  a  deed  for  the  land  should  be 
made  by  Dunlap,  administrator  to  Mills,  for 
the  land  decreed  to  be  sold,  and  filed  in  ee- 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-Ko.  Series  ft  Rep'r  Indexes 


W.Va.) 


KoLANAHAN  ▼.  MILLS 


353 


crow  In  the  papers  of  the  cause;  that  after- 
wards said  commissioner  reported  that  be 
bad  made  sale,  and  the  sale  was  confirmed, 
but  that  the  decree  of  confirmation  did  not 
show  to  whom  the  sale  was  made,  nor  did  it 
mention  the  1000  acre  tract,  bnt  that  the 
record  showed  that  the  only  land  decreed  to 
be  sold  was  said  1000  acre  tract,  and  that 
tbe  parol  evidence  taken  in  the  cause  showed 
that  Dnnlap  had  sold  no  land  to  Mills,  unless 
it  was  said  tract:  Fourth,  that  at  said  sale, 
as  a  matter  of  fact,  said  McClellan,  adminis- 
trator, had  bought  in  the  Mills  claim,  what- 
ever it  was,  to  said  1000  acre  tract  for  the 
benefit  of  the  McCuUoch  estate,  and  that 
thereby  the  title  thereto  had  become  rein- 
Tested  in  the  administrator  and  heirs  at  law 
of  said  McOuUoch:  Fifth,  and  lastly,  and 
as  ground  for  impeaching  and  setting  aside 
said  decree  of  August  31,  1906,  it  is  alleged, 
that  the  defendants,  plaintiffs  in  the  suit 
of  Mills  against  McfllAnahan,  knew,  at  the 
time  of  instituting  their  suit,  that  said  1000 
acre  tract  had  been  so  sold  as  aforesaid,  and 
that  by  the  institution  of  their  suit  and  pro- 
curing the  decree  of  August  81,  1906,  they 
had  perpetrated  a  fraud  on  plaintiffs  as  well 
as  on  the  court,  wherefore  they  prayed  that 
said  decree  be  set  aside  and  nullified,  and 
that  the  land  conveyed  to  the  Mills  heirs, 
pursuant  to  said  decree,  be  reconveyed  to 
plaintiffs  according  to  their  interest  therein, 
and  there  was  also  a  prayer  for  general  re- 
Uef. 

The  present  appeal  by  plaintiffs  is  from 
two  separate  and  independent  decrees,  pro- 
nounced on  the  same  day,  December  7,  X910, 
the  first  on  said  original  bill  of  review,  the 
second  on  said  amended  and  supplemental 
bill  in  the  nature  of  a  bill  of  review.  By  the 
first  of  said  decrees,  the  court  denied  the  mo- 
tion of  plaintiffs  and  appellants  to  treat  their 
said  amended  and  supplemental  bill,  filed  at 
April  Rules,  1910,  as  amendatory  of  and 
supplementary  to  their  original  bill  of  re- 
view, filed  at  November  Rules,  1907,  and  as 
so  amended,  to  treat  the  same  as  an  original 
bill  in  the  nature  of  a  bill  of  review,  and 
likewise  also  denied  their  motion  to  hear 
said  two  causes  together.  And  thereupon, 
npon  said  original  bill  of  review,  defendants' 
demurrer  thereto,  the  joint  answers  of  the 
defendants,  John  B.  Mills  and  others,  the 
plaintiffs'  general  replication  thereto,  and  the 
answer  of  the  infant  defendants,  by  their 
guardian  ad  litem  to  the  said  bill  of  review, 
and  upon  all  depositions  taken  In  said  cause, 
and  the  exception  to  said  depositions  by  the 
defendants,  the  court  was  of  opinion  to  over- 
rule the  exception  to  said  depositions,  and 
was  further  of  opinion  and  so  decreed,  that 
plaintiffs  therein  were  not  entitled  to  the 
relief  prayed  for,  and  that  their  said  bill 
of  review  should  be  dismissed,  with  costs  to 
defendants,  other  than  the  defendant  Hugh 
6.  Mills. 

By  the  decree  on  said  amended  and  supple- 
mental bill,  the  same  motions  made  by  plaln- 
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tiffs  and  appellants  In  the  first  cause  were 
renewed  and  overruled,  the  court  being  of 
opinion  that  the  two  causes  on  the  said  orig- 
inal bill  of  review,  and  on  said  amended  and 
supplemental  bill,  should  be  heard  and  de- 
termined separately,  and  that  the  plaintiffs 
in  the  latter  bill  should  be  permitted  to 
further  prosecute  the  same  as  an  original 
bill,  but  in  no  wise  to  be  considered  or  treat- 
ed as  amendatory  of  and  supplementary  to 
said  original  bill  of  review. 

Whereupon  on  the  motion  of  the  adult  de- 
fendants, other  than  Hugh  G.  Mills,  leave 
was  given  them  to  file  their  joint  demurrer 
and  answer  thereto,  which  demurrer  and 
answer  was  filed,  with  general  replication 
of  the  plaintiffs  thereto,  and  there  was  an- 
swer thereto  also  by  the  guardian  ad  litem 
for  the  infant  defendants,  with  general  repli- 
cation by  the  plaintiffs  thereto,  and  accord- 
ing to  this  decree  the  only  other  action  of 
the  court  in  said  cause  was,  that  a  decision 
on  the  said  demurrer  be  continued  until  a 
final  hearing  of  the  cause.  Of  course  this 
was  not  a  final  decree,  from  which  an  appeal 
would  lie,  and  the  appeal  from  that  decree 
will  necessarily  have  to  be  dismissed  as  im- 
provldently  awarded,  and  it  will  be  so 
ordered. 

The  only  questions  presented  for  decision, 
therefore,  are  those  which  properly  arise  on 
the  final  decree  tn  the  first  cause.  First, 
did  the  court  err  in  denying  plaintiffs  relief 
on  their  original  bill  of  review?  As  already 
noted  that  bill  was  fully  matured  for  hearing 
on  bill,  answer  and  proof.  Were  plaintiffs 
entitled  to  any  relief  on  that  bill,  treated  as 
a  pure  bill  of  review?  We  do  not  think  they 
were.  Indeed  wo  do  not  think  appellants 
rely  greatly,  if  at  all,  on  any  supposed  errors 
depending  upon  that  bill.  They  are  relying 
upon  the  new  matter  of  the  bill  entitled  an 
amended  and  supplemental  bill.  The  mate- 
rial allegations  of  the  origial  bill  of  review 
were  all  put  in  issue  by  the  answers. 

[1]  The  errors  of  law  pointed  out  in  the 
original  bill  of  review  were,  first,  that  it  ap- 
peared that  plaintiffs'  claim  was  stale  and 
barred  by  the  statute  of  limitations ;  second, 
that  the  land  decreed  to  be  conveyed  was 
not  the  same  land  sold  by  Dunlap  to  Robert 
Mills.  These  grounds  are  unavailable,  first 
because  at  the  time  the  bill  of  review  was 
filed  the  case  was  then  pending  in  this  court 
on  appeal.  Dunf  ee  v.  Ghilds,  59  W.  Va.  226, 
53  S.  HI  209,  syl.  2;  8  Ency.  Law  and  Pract 
573;  second,  for  the  reason  that  since  then 
that  decree  has  been  adirmed  by  this  court, 
and  is  not  now  reviewable  for  error  of  law. 
It  is  now  res  adjudicata  as  to  all  matter  of 
law  apparent  Sewing  Machine  Co.  v.  Dun- 
bar, 32  W.  Va.  335,  9  S.  E.  237;  Dunfee  v. 
Childs,  supra;  Story's  Eq.  PI.  section  418 ;  3 
Ency.  Law  and  Pract  574  and  notes;  16  Oya 
518,  519.  Another  reason  for  denying  the 
second  ground  is  that  it  involves  an  alleged 
error  of  fact  Such  an  error  is  available  on 
appeal  but  not  by  bill  of  review.    Wroten's 
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Assignee  y.  Armat,  31  Grat  260.  Having  once 
had  a  review  of  a  decree  for  errors  of  law 
and  fact  by  the  highest  appellate  court,  we 
know  of  no  rule  or  precedent  Justifying  a 
bill  of  review  for  re-examlnatlon  of  the  de- 
cree for  the  same  alleged  errors. 

[2]  Second,  newly  discovered  evidence.  Ac- 
cording to  the  authorities  just  cited  a  bill 
of  review  does  Ue  for  newly  discovered  evi- 
dence, pending  appeal  or  after  affirmance  of 
a  decree,  within  certain  specified  limitations. 
As  generally  stated,  the  rule  is,  that  the  evi- 
dence must  have  been  discovered  after  the 
decree  was  pronounced  and  affirmed,  could 
not  have  been  discovered  beforehand  by  the 
exercise  of  due  diligence,  must  be  material, 
not  cumulative,  and  ought  on  another  trial 
produce  a  different  result  Campbell  v. 
Campbell,  22  Grat  (Va.)  674;  Snyder  v.  Con- 
struction Co.,  52  W.  Va.  655,  44  S.  B.  250, 
and  cases  cited.  Measured  by  the  several 
components  of  this  rule,  let  us  consider  the 
newly  discovered  evidence  alleged  and  relied 
on.  First,  that  the  decree  was  pronounced  in 
the  absence  of  Joseph  P.  McKeehan,  one  of 
the  trustees,  under  the  will  of  Johnston 
Moore,  substituted  in  place  of  Robert  M. 
Henderson,  trustee,  deceased.  His  co-trus- 
tees named  In  the  will  were  Euphemla  P., 
Marda  P.,  and  Emma  P.  Moore.  All  were 
parties  to  the  bill,  Henderson  dying  pendente 
lite:  Second,  that  since  the  decree  plaintiffs 
had  discovered  that  two  sisters  of  defendant 
Hugh  G.  Mills  had  not  been  made  parties  to 
the  suit:  Third,  that  plaintiffs  had  discover- 
ed that  plaintiffs  in  the  original  bill  were  not 
the  heirs  of  Robert  Mills:  Fourth,  that  Hugh 
G.  Mills  had  never  been  placed  in  possession 
of  the  1000  acre  tract  by  Dunlap,  adminis- 
trator, and  had  not  taken  or  held  possession 
under  said  Robert  Mills. 

Assuming  all  these  matters  to  be  true, 
and  in  fact  discovered  by  plaintiffs  after  the 
decree  complained  of  was  pronounced,  there 
is  a  total  absence  of  allegation  that  they 
could  not  have  been  discovered  by  reasonable 
diligence  before  the  decree  was  enrolled. 
This  is  a  fatal  defect  in  the  blU. 

[3]  But  regardless  of  this  defect,  what 
about  the  materiality  of  the  facts  alleged? 
First,  as  to  the  absence  of  Joseph  P.  McKee- 
han, trustee.  He  was  a  substituted  trustee 
for  Henderson,  who  had  died  pending  the 
suit;  second,  he  was  but  one  of  three  trus- 
tees, the  others  who  were  also  beneficiaries 
under  the  trust,  were  parties  to  the  suit 
The  suit  did  not  abate  by  the  death  of  one 
of  the  trusteea  All  Interests  were  before 
the  court  22  Bncy.  PL  ft  Pract  192;  1  Cyc. 
pp.  74,  75.  It  does  not  appear,  from  the 
record  so  far  as  we  can  see,  and  it  is  not 
alleged,  that  the  death  of  Henderson,  trus- 
tee, was  ever  before  decree,  or  at  any  time, 
suggested  on  the  record,  and  we  do  not  think 
the  absence  of  the  substituted  trustee  in  any 
way  vitiated  or  rendered  void  the  decree  com- 
plained of.    That  decree  was  affirmed  here, 


without  the  point  being  made^  If  it  could  have 
been  made  in  the  appellate  court 

[4]  Was  the  absence  of  the  sisters  of  Hugh 
G.  Mills  fatal  to  the  decree?  We  answer, 
No,  for  if  they  are  entitled  to  Interests  In  the 
land  decreed  to  be  conveyed  to  other  children 
and  heirs  those  to  whom  th*e  deed  was  de- 
creed would  be  holding  afterwards  as  trustee 
for  themselves  and  others  entitled  to  share 
in  the  recovery. 

The  other  grounds,  namely,  that  plaintiffs 
were  not  the  heirs  of  Robert  Billls,  and  that 
Hugh  G.  Mills  had  never  been  placed  in 
possession  by  Dunlap,  administrator,  were  all 
questions  of  fact  put  in  issue,  and  tried  and 
determined  by  the  decree  sought  to  be  re- 
viewed, and  there  is  notlilng  in  the  record 
of  the  evidence  taken  on  the  bill  of  review 
showing  any  evidence  on  these  oontrorerted 
facts  that  by  even  ordinary  diligence  could 
not  have  been  discovered  before  that  decree 
was  pronounced.  The  manner  of  the  alleg- 
ed discovery  of  new  evidence  and  by  whom 
shows  this,  and  furnished  no  ground  for  let- 
ting defendants  In  on  the  bill  of  review  based 
on  this  ground. 

[6]  But  did  the  court  below  err  in  deny- 
ing plaintiffs  the  right  to  file  their  amended 
and  supplemental  bill  as  an  original  bill  in 
the  nature  of  a  bill  of  review?  We  are  of 
opinion  that  It  did.  The  matter  of  the 
amended  bill,  including  the  fraud  charged, 
if  sustained,  called  for  relief.  This  the  court 
below  practically  conceded,  by  entering  the 
order  therein,  complained  of  on  this  appeaL 
Evans  v.  -Spurgin,  11  Grat  (Va.)  616;  Byrne  v. 
Edmonds,  23  Grat  (Va.)  200;  Clark  ▼.  Sayers. 
48  W.  Va.  33,  85  S.  B.  882;  Plant  ▼.  Hum- 
phries, 66  W.  Va.  88,  66  S.  B.  94,  26  L.  R.  A. 
(N.  S.)  558;  Walker  v.  Ruffner,  32  W.  Va. 
297,  9  S.  E.  215;  BlU  v.  Schilling,  39  W.  Va. 
108,  19  S.  E.  514;  Law  ▼.  Law,  55  W.  Va. 
4,  46  S.  B.  697. 

But  we  are  of  opinion  that  plaintiffs  under 
rules  of  practice  recognized  and  adopted  by 
this  court  had  the  right  to  file  that  bill  as 
proposed  in  the  present  cause.  The  case  of 
Law  V.  Law,  supra,  is  a  direct  precedent  for 
the  concrete  case  here  presented.  It  applies 
the  general  rule,  affirmed  in  other  decisions, 
that  courts  of  equity  will  regard  substance 
rather  than  form  and  will  trea^t  a  pleading 
for  what  it  really  is  in  substance,  regardless 
of  the  name  it  bears  on  its  face,  and  dispose 
of  It  accordingly.  Sturm  v.  Fleming,  22  W. 
Va.  404 ;  Rlggs  ▼.  Armstrong,  23  W.  Va.  700; 
Cunningham  v.  Hedrlck,  23  W.  Va.  579; 
Skaggs  V.  Mann,  46  W.  Va.  209,  33  S.  B.  110. 
The  only  ground  that  could  be  possibly  urged 
for  denying  plaintiffs  this  right  is  that  the 
original  bill  of  review  was  not  susceptible  of 
the  proposed  amendment  Point  2  of  the 
syllabus  in  Law  v.  Law,  supra,  relied  on, 
seems  to  limit  the  right  to  cases  where  the 
"bill  can  be  so  amended  as  to  make  it  a  bill, 
sufficient  In  substance  for  the  purpose 
sought"  The  object  of  the  original  bill  ot 
review,  as  was  that  of  the  amended  bill,  was 
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to  set  aside  the  decree-  of  August  31,  1906. 
After  all  evidence  was  taken  it  was  found, 
we  may  say,  that  the  case  on  the  original 
bill  was  not  made  out,  but  facts  were  brought 
out  in  evidence  regarding  the  new  matter  of 
the  amended  bill,  rendering  the  amendment 
necessary.  The  fact  that  the  first  bill  may 
have  failed  for  sufficient  matter,  or  adequate 
proof  of  matter  already  well  pleaded,  did  not 
render  it  unamendable,  so  as  to  present  a 
good  case  for  relief.  It  could  be  amended 
by  bringing  in  new  matters  existing,  but  not 
known  to  plaintiffs  at  the  time  of  flUng  the 
original  bill. 

What  disposition  then  should  be  made  of 
the  cause  here?  The  only  appealable  decree 
before  us  is  the  one  denying  relief  on  the 
bill  of  review,  and  denying  plaintiffs  leave  to 
ffle  the  amended  and  supplemental  bill  as 
proposed.  We  see  from  the  order  in  the  oth- 
er cause,  that  defendants  appeared  and  de- 
murred and  filed  their  answers,  and  that  the 
court  reserved  the  questions  arising  on  the 
demurrer  until  the  final  hearing  of  the  cause. 
So  there  was  no  demurrer  or  answer  nor  any 
issues  made  up  or  proofs  taken  thereon  as  a 
bill  In  this  cause.  We  can  do  nothing  there- 
fore except  to  reverse  the  decree  below  in 
this  cause,  and  remand  the  same  to  the  cir- 
cuit court  for  further  proceedings  to  be  bad 
therein  according  to  the  principles  enunciated 
and  directions  given  herein,  and  it  will  be 
80  ordered. 

POFFENBARGER,  P.   (dissentinj^.     Part 
of  the  matter  of  the  amended  and  supple- 
mental bill  was  suitable  and  available  for 
amendment  of  the  bill  of  review,  and  the 
residue  thereof  was  not    The  allegation  of 
fraud  in  the  procurement  of  the  decree  of 
Au^st  31,   1906,  is  not  proper  matter   of 
amendment    Though  related  to  the  subject- 
matter  of  the  original  bill  and  the  bill  of 
review,  it  states  an  entirely  new  and  distinct 
cause  of  action.    Its  purpose  is  to  impeach 
the  decree  upon  grounds  not  set  up  in  the 
original  bill  or  the  bill  of  review.    The  bill 
of  review  sought  reversal  of  the  decree  on 
two  grounds:   Error  of  law  apparent  on  the 
face  of  the  record ;  and  newly  discovered  evi- 
dence on  the  issue  made  up  by  the  original 
pleadings.    These  are  the  only  grounds  upon 
which  a  final  decree  can  be  affected  by  a  bill  of 
review.  It  cannot  introduce  or  tender  any  new 
issues  or  bring  in  any  new  matter  except  new 
evidence.     "It  is  not  allowable  in  a  bill  of 
revie\7  to  allege  matters  by  way  of  amend- 
ment or  supplement  to  the  original  bill  which 
will  have  a  tendency  to  create  new  issues. 
Such  a  course  would  be  foreign  to  the  object 
of  a  bill  of  review."    Snyder  v.  Botkin,  37  W. 
Va.  355,  16  S.  E.  591.     In  that  case,  Judge 
EDgUsh  expressed  the  proposition  well  and 
truly   when  he  said:    "I  do  not  understand 
the  law  to  be  that  a  bill  of  review  can  operate 
as  an  amendment  of  the  original  MIL"    Up- 
on thiB  point  the  authorities  are  not  uni- 
form.     See  Story's  Eq.  PL  i  415,  and  long 


note  reviewing  them.  Lord  Bldon  in  Young  ▼. 
Keighly,  16  Yes.  Jr.  848,  held  that  new  mat- 
ter must  be  new  evidence  on  the  old  issues. 
Chancellor  Kent  held  the  same  opinion.  Liv- 
ingston V.  Hubbs,  3  Johns.  Ch.  (N.  Y.)  124. 
In  this  court  the  rule  has  been  firmly  settled 
In  accordance  with  their  views.  In  addition 
to  Snyder  v.  Botkin,  see  Manion  v.  Fahy, 
11  W.  Va.  482.  There  is  no  conflict  between 
that  case  and  Law  ▼.  Law,  55  W.  Va.  4,  46 
S.  E.  697.  The  amended  bill  of  review  in 
each  of  those  cases  was  treated,  after  amend- 
ment as  an  original  MIL  In  the  latter,  the 
court  below,  treating  it  as  an  amended  bill  of 
review  for  new  matter,  refused  to  allow  it  to 
be  filed  at  alL  This  court  declared  its  action 
erroneous,  saying  it  was  no  longer  a  bill 
of  review,  but  an  original  bill,  filable  without 
leave  of  the  court  below  because  it  was  an 
original  bill.  A  bill  of  review  for  new  evi- 
dence cannot  be  filed  without  leave  of  the 
trial  court  The  case  thus  decides  most  em- 
phatically that  a  bill  setting  up  matter,  not 
orlginsLlly  in  issue,  is  not  a  bill  of  review, 
and  that  such  matter  is  not  pleadable  in  such 
a  bill.  Refusal  of  the  court  below  to  £l11ow 
the  amended  bill  to  be  filed  at  all,  as  any 
kind  of  a  bill,  was  the  occasion  of  the  appeal. 
This  court  said,  on  the  appeal,  no  leave  of 
the  trial  court  to  file  it  was  necessary,  as  it 
was  In  substance  an  original  bill  and  not  a 
bill  of  review. 

Though  an  original  bill,  it  partook  of  the 
nature  of  a  bill  of  review,  as  did  the  bill  in 
Manion  v.  Fahy,  because  its  purpose  was  the 
setting  aside  of  a  decree.  But  it  was  un- 
like a  bill  of  review  in  this:  That  It  im- 
peached the  decree  for  matter  not  in  the  body 
of  the  record  actually,  as  error  on  Its  face, 
or  potentially,  as  new  evidence  admissible 
on  the  old  issues,  but  matter  dehors  in  the 
record.  Fraud 'in  the  procurement  of  a  de- 
cree is  such  new  matter.  Of  course  there 
was  no  allegation  of  it  ip  the  original  plead- 
ings, and  its  perpetration  was  not  an  issue 
in  the  original  cause.  It  constitutes  a  new 
cause  of  action.  In  Manion  v.  Fahy,  the 
court  said:  "If  a  decree  has  been  procured 
by  fraud,  discovered  after  the  decree  is  en- 
tered but  before  it  Is  enrolled,  the  proper 
mode  of  correcting  it  by  the  English  practice 
is  neither  by  a  petition  for  a  rehearing  nor 
by  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review,  but  the  correction  must  be 
asked  by  an  original  bill  in  the  nature  of  a 
bill  of  review.  •  •  ♦  Where  a  final  de- 
cree has  been  procured  by  fraud,  it  should 
be  annulled  or  modified,  not  by  a  bill  of  re- 
view proper,  but  by  an  original  bill,  or  by 
a  bill  in  the  nature  of  a  bill  of  review." 

The  distinction  should  be  respected  because 
the  difference  In  results  are  very  great  A 
bill  of  review  is  a  proceeding  for  correction 
of  errors  and  does  not  reopen  the  whole  case. 
The  old  Issues  only  are  involved,  whether  of 
law  or  fact.  When  the  latter  are  involved, 
the  new  evidence  must  be  decisive  and  it 
must  appear  that  the  failure  to  introduce  it 
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before  entry  of  the  decree  was  not  due  to 
lack  of  diligence.  If  it  was,  no  relief  can  be 
granted,  however  decisive  it  may  be  in  char- 
acter. On  an  original  bill  in  the  nature  of 
a  bill  of  review,  the  evidence  goes  in  as  up- 
on any  other  original  bill.  The  issue  Is  a 
new  and  independent  one,  not  governed  or 
controlled  in  any  resjiect  by  the  former  de- 
cree, and,  if  the  decree  is  set  aside  on  the 
new  issue  the  whole  case  is  reopened. 

**The  reason  why  a  final  decree  procured 
by  fraud  cannot  be  reversed  on  a  bill  of  re- 
view which  constitutes  a  continuance  of  the 
old  cause,  but  the  decree  must  be  set  aside  by 
a  new  suit,  would  seem  to  be  this:  A  bill 
of  review  which  opens  the  final  decree  is 
allowed  on  a  newly  discovered  fact  which 
affects  the  merits  of  the  case  set  out  in  the 
bill  and  proceedings,  and  which  ought  there- 
fore to  be  heard  in  finally  disposing  of  the 
case.  But  facts,  which  establish  fraud  in 
procuring  the  final  decree,  have  no  effect 
whatever  on  the  cause  of  action  set  forth  In 
the  bill  and  proceedings,  and  if  the  decree 
was  opened,  then  facts  establishing  fraud 
would  not  be  considered  in  entering  up  the 
new  decree,  but  the  new  decree  would  be  en- 
tered up  on  the  pleading  and  evidence  which 
were  in  the  cause,  when  the  decree  assailed 
was  made.  The  setting  aside  of  a  final  de- 
cree, thus  procured  by  fraud,  would  seem  to 
be  the  proi)er  subject  for  a  new  suit,  having 
no  connection  with  the  real  merits  of  the 
original  suit'*  Manion  v.  Fahy,  11  W.  Va. 
482,  494. 

The  record  and  papers  discovered,  since  the 
entry  of  the  decree,  as  related  in  the  amend- 
ed and  supplemental  bill,  and  the  conceal- 
ment thereof,  are  proper  matter  for  the  bill 
of  review  and  could  be  added  to  it  by  way 
of  amendment  The  record  and  papers  are 
new  evidence  on  the  old  Issues,  and  the  con- 
cealment is  a  sufficient  excuse  for  not  having 
put  them  in  on  the  issues  before  decree.  The 
same  matter  can  be  used  to  prove  fraud  in^ 
the  procurement  of  the  decree,  but  It  consti- 
tutes a  different  cause  of  action,  raises  a 
new  issue,  and  must  be  the  subject  of  an  orig- 
inal bill. 

As  this  matter  was  pleaded  in  the  so-called 
amended  and  supplemental  bill  as  fraud  and 
ground  for  setting  aside  the  decree.  Judge 
ROBINSON  and  I  think  the  court  properly 
refused  to  allow  that  bill  to  be  treated  as 
an  amendment  of  the  bill  of  review.  This 
court  now  reverses  the  decree  dismissing  the 
bill  of  review,  because  the  court  below  re- 
fused to  treat  the  later  bill  as  an  amendment 
of  the  former.  We  think  its  action  was  right 
In  denying:  it  the  character  of  an  amendment 
There  was  no  denial  of  right  to  relief  on  the 
new  matter.  The  court  allowed  the  new  bill 
to  stand  as  an  original  bill.  The  effect  of 
the  reversal  is  to  open  up  all  of  the  old  is- 
sues, and  try  the  cause  over  again.  As  the 
trial  court  decree  left  cause,  there  was  but 
one  issue  left  open,  for  the  time  being,  name- 


ly, whether  the  decree  waB  procured  by 
fi'aud,  and  that  is  all  that  should  be  open 
now. 

In  so  far  as  the  decision  now  rendered  re- 
verses the  decree  dismissing  the  bill  of  re- 
view. Judge  ROBINSON  and  I  dissent  for 
the  reasons  here  given. 


(73  W.  Va.  240) 
McDERMITT  t.  FORBES. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1913.) 

(Syllabus  by  the  Court.) 
L  Appeal  and  Erbob  ((  1002*)— Vebdict- 

EVIDE^'CE. 

A  verdict  against  the  weight  and  prepon- 
derance of  the  evidence  should  not  be  allowed 
to  stand,  though  the  evidence  is  connictlng 
oral  testimony  of  witnesses  in  the  presence  of 
the  jury,  when  the  testimony  introduced  by  the 
party  aiainst  whom  the  verdict  is  returned  is 
so  corroborated  by  admissions  in  the  individual 
testimony  of  the  opposite  party  and  by  other 
facts  and  circumstances  appearing  as  to  dis- 
close that  the  verdict  is  palpably  wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S$  393D-3937;  Dec.  Dig.  { 
1002.^] 

2.  Advebse  Possession  (S  113*)~Evidencb— 
Deed. 

In  ejectment,  a  deed  cannot  properly  be 
excluded  which  joins  plaintilf  with  good  title  as 
against  defendant,  proved  by  the  evidence  to 
have  been  in  the  grantor. 

[Ed.  Note.-— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  K  ^69,  671-681;  Dec.  Dig. 
i  113.*1 

3.  Ejectment  (|  115*)— Pleading— Intebest 
Recovebable. 

An  undivided  interest  in  a  tract  of  land 
may  be  recovered  in  ejectment,  though  plaintiff 
has  declared  for  recovery  of  the  whole  of  the 
tract 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  a  373,  407 ;   Dec.  Dig.  §  115.^] 

Error  to  Circuit  Court,  Mason  County. 

Action  by  George  McDermltt  against  Lewis 
Forbes.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  new  trial 
awarded. 

B.  H.  Blagg  and  John  L.  Whltten,  both  ot 
Point  Pleasant,  for  plaintiff  in  error.  J.  B. 
Beller,  of  Point  Pleasant,  for  defendant  in 
error. 


ROBINSON,  J.  This  suit  In  ejectment  was 
once  before  in  this  court.  69  W.  Va.  268,  71 
S.  E.  193.  The  new  trial  then  granted  has 
been  had,  resulting  in  a  verdict  and  judg- 
ment for  defendant  Again  plaintiff  comes 
asking  a  reversaL  Quite  a  different  record  is 
now  presented. 

[1]  It  appears  that  the  small  parcel  of 
about  two  acres  in  controversy  was  long  Id 
the  possession  of  one  Gasper  Myers,  who  held 
the  same  by  hostile  occupancy  and  enclosure 
in  connection  with  his  adjoining  land,  as 
against  those  under  whom  defendant  now 
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claims.  That  Myers  so  held  It  in  such  a  way 
and  for  a  period  sufficiently  long  to  vest  him 
with  title  to  it  by  adverse  possession,  is  prov- 
ed conclusively  by  the  testimony,  tacts  and 
circumstances,  including  admissions  in  the 
testimony  of  defendant  himself.  It  became 
a  part  of  Myers'  boundary  of  land,  even 
though  it  may  have  been  covered  by  the  title 
papers  of  those  under  whom  defendant 
claims.  His  possession  adverse  to  them  gave 
Mm  the  land.  It  descended  to  his  heirs.  They 
and  his  widow  continued  after  his  death  such 
possession  in  connection  with  the  whole 
boundary  of  which  he  died  seized  and  pos- 
sessed. Wherein  the  verdict  of  the  jury  in- 
volves a  finding  different  from  this,  it  is 
wrong  and  plainly  against  the  great  weight 
and  preponderance  of  the  evidence.  In  so 
viewing  the  case,  we  do  not  at  all  transgress 
the  rule  that  the  jury  are  the  judges  of  the 
credibility  of  witnesses  testifying  before 
them;  for  defendant  practically  admits  the 
fact  of  the  adverse  possession  of  Gasper 
Myers  and  his  widow  and  heirs  after  him,  as 
we  have  stated  it,  and  the  overwhelming 
facts  and  circumstances  are  in  accord  with 
his  admissions  relative  to  such  possession. 
It  will  serve  no  good  purpose  to  go  into  de- 
tails in  this  particular.  That  the  record  sup- 
ports our  conclusion  as  uncontrovertible  is 
enough. 

After  the  death  of  the  widow  of  Gasper 
Myers,  one  of  the  heirs,  Abraham  Myers,  who 
had  been  in  possession  of  the  land  with  his 
mother,  the  widow,  until  her  death,  conveyed 
his  interest  therein  to  Stover.  The  deed  by 
metes  and  bounds  describes  a  tract  of  nine 
acres,  more  or  less,  and  states  that  the  land 
is  that  which  was  owned  by  Gasper  Myers 
at  the  time  of  his  death.  No  other  intention 
can  b4  conceived  from  the  terms  of  the  deed 
and  the  situation  and  circumstances  attend- 
ing its  making  than  that  it  includes  in  the 
description  the  small  parcel  now  in  contro- 
versy. Gasper  Myers  had  made  that  parcel 
a  part  of  the  nine  acres  by  adverse  posses- 
sion. Abraham  Myers  In  succession  to  him 
had  built  a  small  building  on  the  parcel  and 
mended  wagons  therein,  besides  doing  other 
things  on  it  Indicative  of  continued  owner- 
ship, as  defendant  frankly  admits.  That 
Abraham  Myers  by  his  deed  to  Stover  meant 
to  pass  title  to  the  small  parcel  so  long  used 
in  connection  with  the  nine  acres  cannot  be 
gainsaid.  It  is  true  that  for  the  Une  embrac- 
ing this  disputed  parcel,  his  deed  to  Stover 
merely  calls  for  the  line  of  defendant.  But 
that  line  had  for  many  years  been  established 
by  a  fence  indicating  the  extent  of  the  ad- 
verse possession  of  the  Myers  family.  That 
fence  had  long  thrown  the  parcel  in  with  the 
Myers  land — cut  it  off  from  the  land  of  de- 
fendant Defendant  admits  in  his  testimony 
that  the  fence  is  there  and  has  been  there 
for  years.  Olfearly  it  was  such  line  of  de- 
fendant's land  that  Abraham  Myers  contem- 
plated when  he  made  the  deed  to  Stover.  By 
that   deed   all  that  Gasper  Myers  had  ob- 


tained by  adverse  possession  of  the  parcel 
was  conveyed  to  Stover,  to  the  ezt^it  of  the 
interest  of  Abraham  Myer&  By  the  deed 
Stover  became  a  co-tenant  with  the  other 
heirs  of  Gasper  Myers  in  the  land  owned  by 
the  latter  at  the  time  of  his  death,  and  that 
land  included  the  parcel  now  in  controversy. 

Under  the  Abraham  Myers  deed  Stover 
went  into  possession  of  the  nine  acres.  Thus 
for  himself  and  his  co-tenants  he  was  in  pos- 
session of  the  parcel  in  dispute;  for  the 
bounds  of  his  deed,  as  we  have  seen,  took  in 
the  same.  He  and  his  co-tenants  were  the 
owners  of  the  same' by  virtue  of  the  descent 
of  the  title  which  Gasper  Myers  had  obtain- 
ed by  adverse  possession,  and  the  conveyance 
of  an  interest  therein. 

Stover  later  conveyed  to  plaintiff,  who  en- 
tered into  possession  of  the  nine  acre  tract 
But  in  the  deed  conveying  his  interest  to 
plaintiff,  Stover  made  a  very  signilicant 
change  in  the  description  from  that  by 
which  Abraham  Myers  conveyed  to  him.  He 
made  the  specific  calls  to  exclude  the  parcel 
in  controversy.  And  it  would  seem  from  the 
circumstances  surrounding  the  transaction,  to 
say  nothing  of  the  plain  terms  of  the  descrip- 
tion, that  this  exclusion  was  clearly  intend- 
ed. The  deed  to  plaintlflE  from  Stover  does 
not  call  for  defendant's  line,  as  the  deed  to 
Stover  from  Abraham  Myers  called ;  instead 
it  calls  for  Deer  Lick  Branch.  Now,  the  par- 
cel in  controversy  lies  just  between  Deer  Lick 
Branch  and  defendant's  line  as  established 
by  the  old  fence  to  which  we  have  referred. 
In  every  other  particular,  the  calls  in  the 
deed  to  plaintiff  from  Stover  are  the  same 
as  those  in  the  deed  to  Stover  from  Abraham 
Myers.  The  change  seems  to  have  been  made 
with  intention  aforethought  to  exclude  the 
parcel  now  in  litigation.  Defendant  had  been 
making  claim  to  the  parcel;  perhaps  Stover 
did  not  care  to  warrant  title  to  the  same. 
So  by  the  deed  from  Stover,  plaintiff  took  no 
title  to  the  parcel  of  land  involved  in  this 
suit.  For  recovery  plaintiff  cannot,  through 
the  deed  from  Stover,  rely  upon  the  title  by 
adverse  possession  which  Gasper  Myers  ob- 
tained, since  that  deed  does  not  carry  to  him 
title  to  the  parcel. 

But  the  case  has  another  feature.  In  1908, 
subsequent  to  the  date  of  Stover's  convey- 
ance to  plaintiff  the  parcel  in  controversy 
was  proceeded  against  by  a  suit  in  the  name 
of  the  State  as  land  liable  to  be  sold  for  the 
benefit  of  the  school  fund.  Plaintiff  and 
Stover  were  made  parties  to  that  suit  and 
directly  summoned  to  answer  the  same.  By 
decree  therein  the  parcel  was  sold  and  pur- 
chased by  -plaintiff.  A  subsequent  decree 
confirmed  the  sale  and  directed  that  the  par- 
cel be  conveyed  to  plaintiff  by  a  special  com- 
missioner appointed  for  the  purpose.  Pursu- 
ant thereto  the  parcel  was  conveyed  to  plain- 
tiff. Though  Stover,  who,  as  we  have  observ- 
ed, had  title  to  an  interest  in  the  parcel,  was 
a  direct  party  to  the  State's  suit  for  the  sale 
of  the  land  and  was  duly  served  with  pieo- 
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cess  to  answer,  he  made  no  defense  to  the 
same.  He  confessed  the  fact  that  the  parcel 
was  snbject  to  sale  for  the  benefit  of  the 
school  fund.  Though  he  had  opportunity  to 
defend  and  to  show  that  the  parcel  was  not 
state  land,  thai  It  was  not  forfeited  by  non- 
entry  or  non-payment  of  taxes,  he  did  not  do 
so.  Then  as  to  him  that  fact  is  foreclosed ; 
he  has  lost  the  title  which  he  had  to  the  par- 
eel.  His  interest  in  the  land  has  been  set 
over  to  plaintiff  by  the  purchase  and  deed  un- 
der the  proceedings  in  the  suit  Plaintiff  Is 
therefore  the  owner  by  the  special  commis- 
sioner's deed  of  the  undivided  interest  which 
Stover  had  in  the  parcel,  which  the  evidence 
in  the  record  of  this  ejectment  case  shows  is 
an  undivided  one-sixth. 

[2]  The  trial  court  would  not  allow  the 
deed  from  the  special  commissioner  and  the 
record  of  the  suit  on  which  it  was  based  to 
be  admitted  as  evidence.  This  refusal  was 
upon  the  theory  that  defendant  was  not  a  par- 
ty to  that  suit  and  was  therefore  not  bound 
by  the  proceedings  therein.  But  clearly  the 
deed  and  the  record  underlying  it  were  perti- 
nent and  material  evidence  in  this  ejectment 
suit  Those  papers  were  evidence  showing 
that  Stover's  title  to  the  land  in  controversy 
had  been  transferred  to  plaintifif.  Taken 
with  the  fact  which  we  have  found  undenia- 
bly disclosed  by  the  evidence  that  those  under 
whom  defendant  claims  had  lost  title  to  Gas- 
per Myers  by  adverse  possession,  if  indeed 
they  ever  had  title,  the  special  commissioner's 
deed  was  a  link  Joining  plaintiff  to  the  title 
which  Gasper  Myers  acquired  by  adverse 
possession.  The  case  upon  the  whole  disclos- 
es that  it  was  plain  error  to  refuse  the  ad- 
mission of  the  special  commissioner's  deed 
and  the  record  supporting  that  deed. 

[3]  That  plaintiff  upon  the  record  made 
at  the  trial  should  have  had  Judgment  for  an 
undivided  one-sixth  interest  in  the  small  par- 
cel in  controversy,  definitely  described  in  the 
declaration,  we  have  no  doubt  The  court 
expressed  the  view  during  the  trial  that  a 
suit  in  ejectment  could  not  be  maintained  for 
an  undivided  interest  in  land.  Under  our 
law  such  view  is  clearly  erroneous.  Code 
1906,  ch.  90,  sec.  26;  Postlewaite  v.  Wise, 
17  W.  Va.  23. 

The  deed  of  the  special  commissioner  to 
plaintiff  and  the  record  underlying  the  same 
should  have  been  admitted  in  evidence  and 
the  case  submitted  to  the  Jury  under  instruc- 
tions covering  correct  views  of  the  case,  thus 
vouching  to  plaintiff  the  verdict  and  Judg- 
ment to  which  he  was  entitled  by  the  record. 
For  the  error  in  not  so  trying  the  case  as  the 
law  and  the  evidence  demanded,  the  Judg- 
ment must  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded. 

POFFENBARGER,  P.  (concurring).  I  am 
in  accord  with  the  conclusioDi  expressed  in 
the  opinion  and  all  the  subsidiary  findings  ex- 
cept one,  namely,  that  Stover's  deed  to  Mc- 
Dermitt  does  not  pass  such  title  to  the  1 


acre  and  149  poles  as  the  former  acquired 
from  Myers.  The  particular  discrlption  in 
the  Stover  deed  does  not  include  it,  but  that 
description  is  followed  by  a  general  one  that 
does.  The  latter  reads:  "Being  the  same 
land  owned  by  Gasper  Myers  at  the  time  of 
his  death."  This  is  aided  by  the  situation, 
surroundings  and  purposes  of  the  parties, 
manifesting  intent  on  the  part  of  the  grantor 
to  part  with  such  interest  as  he  had  in  the 
land  so  generally  described. 

If  the  subsequent  general  clause  were  re- 
strictive, it  would  have  to  be  rejected,  under 
the  rule  precluding  limitation  of  a  grant  in 
a  preceding  clause  by  general  terms  in  a  sub- 
sequent one.  This  one  does  not  limit,  restrict 
or  cut  down.  It  enlarges,  and  there  is  no  ex- 
press  conflict  between  the  two  descriptions. 
They  may  be  read  together  and  considered  as 
one,  the  first  part  being  inaccurate  and  the 
other  full  and  complete.  But  If  they  were 
separate,  the  last  one  best  comports  with  the 
intention  of  the  parties,  as  shown  by  the  cir- 
cumstances and  their  conduct.  Both  parties 
thought  Stover  owned  the  1  acre  and  149 
poles  as  well  as  the  residue  of  the  tract  My- 
ers had  so  long  used  as  part  of  it  and  claimed 
as  hlB  own.  Abraham  Myers  had  put  him 
in  possession  of  it  Under  his  deed  to  Mc- 
Dermltt,  he  yielded  possession  of  that  as 
well  as  of  the  other  part  Though  deny- 
ing intent  to  convey  it,  he  no  longer  claims 
to  own  it  He  merely  tries  to  disparage  his 
grantee's  title  by  his  denial  of  intent  and  ex- 
pression  of  opinion  favorable  to  the  claim  of 
Forbes,  conduct  the  law  frowns  upon  and  dis- 
allows. An  undivided  one-sixth  of  this  small 
remnant  of  land  always  used  as  part  of  an- 
other tract  would  be  practically  worthless  to 
him  and  there  is  a  presumption  against  in- 
tent to  reserve  so  diminutive  an  interest  by 
a  deed  conveying  the  principal  subject  or  to 
except  it,  in  view  of  which  any  terms  of  the 
deed  at  all  applicable  to  It  by  way  of  descrip- 
tion are  sufilclent  to  pass  it  Of  course  there 
must  be  something  in  the  deed,  expressive  of 
intent  to  convey  it  but  very  general  and  in- 
definite terms  will  suffice. 

"That  [description]  must  control  which 
best  expresses  the  intentions  of  the  parties 
as  manifested  by  the  whole  instrument" 
Jones  on  Real  Prop,  in  Ck)nv.  {  416;  Mylius 
V.  Lumber  Co.,  69  W.  Va.  346,  71  S.  B.  404 ; 
Chapman  v.  Coal  Co.,  54  W.  Va  193, 199,  46  S. 
E.  262;  McDougal  v.  Musgrave,  46  W.  Va. 
509,  33  S.  B.  281;  Rutherford  v.  Tracy,  48 
Mo.  325,  8  Am.  Rep.  104;  Masterson  v.  Mun- 
ro,  105  Cal.  431,  38  Pac.  1106. 

"Generally,  it  will  not  be  presumed  that  a 
party  granting  land  intends  to  retain  a  long 
narrow  strip  next  to  one  of  his  lines.**  V^. 
M:  A  M.  Co.  v.  Coal  Co.,  8  Wl  Va.  406.  It  is 
presumed  he  does  not  Id.  Oil  Co.  v.  Cald- 
well, 35  W.  Va.  95,  99,  13  S.  E.  42,  29  Am.  St. 
Rep.  793;  Clayton  v.  County  Court,  58  W.  Va. 
253,  52  S.  B.  103,  2  L.  R.  A.  (N.  S.)  598.  The 
interest  in  question  here  is  not  a  long  nar- 
row strip,  but  it  is  equally  slight,  useless  to 
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the  grantor  and  Inconsistent  with  generiQ  in- 
tent and  falls  under  the  same  rule.  The 
form  of  the  alleged  exception  is  unimportant 


fi3  W.  Va.  270) 

POLAND  et  ux.  v.  BROWNPIBLD. 

BLATT  V.  SAME. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(SyllahuB  5y  the  Court.) 

L  Appeal  and  Error  (§  112*)— Decisions  Ap- 
PRAI.ABLE— Nonresident  Owner. 

An  appeal  by  a  nonresident  whose  property 
has  been  proceeded  against  by  order  of  publica- 
tion and  sold,  without  serrice  of  process  upon 
him  or  appearance,  does  not  lie  from  alleged 
void  entries  and  decrees  in  the  proceedings,  nor 
from  an  order  dismissing  a  motion  to  correct,  set 
aside,  and  vacate  such  entries  and  degrees,  nor 
from  erroneous  decrees  entered  in  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Errors   Cent   Dig.    S|   749-757;     Dec    Dig.   { 

y^  Afp£al  and  Error  (§  9*)— Gorreotion— 
Remedies  of  Nonresident  Defendant. 
The  remedy  for  excesses  of  authority  and 
correction  of  errors  in  such  cases  is  in  the  court 
below  on  a  rehearing  or  a  bill  in  equity  offering 
to  do  equity  or^  if  the  decrees  are  void,  by  a  col- 
lateral proceeding  for  the  recovery  of  the  prop- 
erty sold. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  26-^;  Dec.  Dig.  §  9.*] 

Appeal  from  Circuit  Court,  Wetzel  County. 

Actions  by  George  F.  Foland  and  wife  and 
by  one  Blatt,  as  administrator  of  John  Seld- 
ler,  against  Isaac  H.  Brownfield.  From  Judg- 
ments for  plaintiffs,-  defendant  appeala  Ap- 
peals dismissed  as  improvidently  awarded. 

S.  Bruce  Hall,  of  New  Martinsville,  and 
McCamic  &  Clarke,  of  Wheeling,  for  appel- 
lant Thos.  P.  Jacobs,  Frank  V.  lams,  ana 
M.  R.  Morris,  all  of  New  Martinsville,  for 
appelleea 

POFFENBARGER,  P.  These  two  appeals 
are  ftom  orders  dismissing  motions  to  set 
aside  or  vacate  certain  decrees  as  being  void 
for  want  of  jurisdiction. 

The  appellant,  a  resident  of  the  state  of 
Pennsylvania,  purchased  the  coal  and  mining 
rights  in  two  tracts  of  land,  and  the  deeds 
of  conveyance  reserved  vendor's  liens  for  de- 
ferred Installments  of  the  purchase  money. 
The  grantors  were,  respectively,  George  Fo- 
land and  John  Seldler.  X>efault  having  been 
made  in  the  payment  of  the  purchase-money 
notes,  Foland  and  Blatt,  the  administrator 
of  Seldler,  brought  separate  suits  to  enforce 
the  liens.  The  returns  on  the  process  having 
shown  the  nonresldence  of  the  defendant,  or- 
ders of  publication  were  awarded  July  6, 
1910.  According  to  the  certificates  of  the 
publisher  of  the  newspaper  in  which  they 
were  inserted,  the  first  publication  was  made 
on  the  15th  day  of  July,  1910,  and  the  last 
on  the  5th  day  of  August,  1910.  Neverthe- 
less, at  August  rules,  covering  August  1st, 


2d,  and  3d,  the  clerk  made  this  entry,  "Or- 
der of  publication  returned  executed;"  and 
at  the  September  rules  this  one,  *'Cause  set 
for  hearing;"  and  placed  the  causes  upon 
the  docket  for  the  next  term  of  court,  be- 
ginning September  20,  1910.  At  the  time  he 
made  the  entries  at  rules,  he  seems  not  to 
have  had  in  his  office  any  certificates  of  the 
publication  of  the  orders  of  publication  or 
any  formal  proof  of  the  publications.  Cer- 
tificates thereof  were  filed  on  September  21, 
1910,  and  decrees  of  sale  were  entered  Sep- 
tember 24,  1910.  Notwithstanding  the  fail- 
ure of  Brownfield  to  appear  in  response  to 
the  orders  of  publication,  the  decrees  entered 
were  personal,  requiring  him  to  pay  the 
amoimts  of  purchase  money  ascertained  to 
be  due  and  owing.  Under  them  the  proper- 
ties were  sold  and  by  subsequent  decrees  the 
sales  were  confirmed  and  the  purchase  money 
distributed  and  deeds  were  made  to  the  pur- 
chaser, the  Federal  Realty  Company.  On 
his  petitions  for  rehearing,  allowed  in  such 
cases  by  statute,  the  appellant  was  admitted 
on  the  22d  day  of  May,  1911,  and  granted 
leave  to  make  defense  to  the  decrees  and 
proceedings  in  the  causes.  He  then  demur- 
red to  the  bills  and,  his  demurrers  having 
been  overruled,  filed  his  answers  in  the 
causes.  On  the  3d  day  of  July,  1911,  a  mo- 
tion was  made  in  vacation,  pursuant  to  no- 
tice, to  correct,  set  aside,  or  vacate  the  sev- 
eral decrees  and  the  orders  entered  at  rules, 
which  motion  was  then  docketed  and  later 
dismissed  at  a  regular  term  of  the  court  up- 
on the  motion  of  the  Federal  Realty  Com- 
pany, the  purchaser,  and  Foland  and  Blatt, 
the  plaintiff  in  the  causes. 

The  grounds  of  Invalidity  upon  which  the 
motions  were  made  are  prematureness  of 
the  entries  at  rules  in  the  clerk's  office  and 
of  the  decrees  of  sale,  total  lack  of  proof 
of  indebtedness,  and  want  of  service  of  pro- 
cess or  appearance.  Elaborate  briefs  have 
been  filed  in  support  of  these  grounds,  with 
citations  of  many  authorities.  Assuming  the 
entries  In  the  clerk's  office  to  have  been  pre- 
mature and  the  decrees  of  sale  to  have  been 
entered  before  the  order  of  publication  was 
completed,  it  is  earnestly  insisted  that  the 
court  was  without  Jurisdiction  to  pronounce 
the  decrees  and  the  clerk  without  jurisdiction 
or  power  to  make  the  entries  at  rules;  the  pro- 
ceeding Itself  being  purely  statutory  and  the 
statutory  requirements  having  been  omitted. 
As  the  court  treated  the  bills,  to  which  there 
was  no  appearance  and  on  which  there  was 
no  executed  personal  process,  as  having  been 
taken  for  confessed  and  entered  the  decrees 
without  proof  of  the  indebtedness,  much  au- 
thority is  cited  to  show  there  was  no  jurisdic- 
tion to  enter  the  decrees  for  the  sale  of  the 
property.  On  the  other  hand,  it  is  insisted 
by  counsel  for  the  appellees  that  the  orders 
of  publication  were  completed  before  August 
rules,  and  that  the  clerk's  entries  cannot 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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be  contradicted  by  the  certiflcates  of  the 
publisher,  or  that  his  findings  and  entries 
are  to  be  accorded  greater  probative  force 
than  the  certiflcates  of  the  publisher.  A  fur-' 
ther  contention  is  that  in  any  event  the  or- 
ders of  publication  had  been  completed  be- 
fore September  rules  and  the  causes  properly 
placed  on  the  docket  before  the  decrees  were 
entered  at  the  ensuing  term.  Counsel  for 
the  appellant  say  no  decree  could  be  entered 
at  the  September  term,  if  it  be  conceded  that 
the  orders  of  publication  were  completed  be- 
fore that  time,  because  the  statute  gave  to 
the  defendant  the  whole  of  the  September 
term,  it  being  the  next  one  after  the  comple- 
tion of  the  order  of  publication,  in  wMch 
to  appear,  wherefore  no  trial  could  be  had 
at  that  term.  Counsel  for  the  appellees,  how- 
ever, do  not  acquiesce  in  this  view  of  the 
statute. 

[1]  As  the  motions  must  be  viewed  in  the 
light  and  situation  of  the  parties  and  the 
status  of  the  cause  and  the  property  affected 
by  the  proceedings,  it  is  unnecessary  to  con- 
sider any  of  these  Jurisdictional  questions. 
If  prematureness  of  the  entries  at  rules  in 
the  clerk's  office  and  want  of  Jurisdiction  to 
pronounce  the  decrees  of  sale  be  conceded, 
the  court  nevertheless  has  jurisdiction  to 
make  restitution  of  the  rights  disturbed  by 
its  unauthorized  action  and  restore,  as  far  as 
possible,  the  status  quo.  Beardsley  Co.  v. 
Ashdown  &  Co.,  80  S.  E.  128,  decided  at  this 
term  and  not  yet  officially  reported.  The  an- 
swers filed  do  not  deny  the  indebtedness  for 
which  the  property  was  sold.  On  the  con- 
trary, they  admit  it  and  offer  payment  there- 
of, but  the  equitable  proposition  thus  made 
in  the  answers  \b  abandoned  by  these  motions, 
having  for  their  purpose  the  annulment  of 
the  entries  and  decrees  so  as  to  place  the 
property  and  the  parties  to  the  cause  appar- 
ently or  actually  out  of  the  court  and  beyond 
its  Jurisdiction.  Though  the  motive  of  this 
procedure  is  not  disclosed  by  any  expression 
thereof  in  the  record,  the  motions,  or  the  ar- 
gument, the  purpose  is  no  doubt  either  to  an- 
ticipate and. control  the  future  action  of  the 
court  in  the  rehearlngs  of  the  causes  or  to 
place  the  proceedings  in  such  condition  that 
the  rehearlngs  may  be  abandoned  and  other 
proceedings  Instituted  to  recover  the  posses- 
sion of  the  property  from  the  purchaser.  The 
motions  to  vacate  were  prosecuted  as  proceed- 
ings separate  and  distinct  from  the  rehearlngs 
and  were  unattended  by  any  offer  to  do  equi- 
ty, although  made  in  a  court  of  equity.  The 
plaintiffs  are  entitled  to  their  money  and  se- 
curity therefor  upon  the  property  until  paid, 
and  the  purchaser,  if  he  should  lose  the  land, 
may  have  equities  the  court  ought  to  take 
cognizance  of  in  the  process  of  restitution. 

The  circuit  court  had  Jurisdiction  to  va- 
cate the  orders  and  decrees  complained  of  on 
the  motion  made.  If  they  were  void  for  want 
of  Jurisdiction,  but,  having  Jurisdiction  and 
power  in  such  case  to  restore  the  status  quo, 
it  clearly  had  discretion  as  to  the  time  and 


order  of  correcting  Its  own  errors  and  void 
acts.    The  motions  were  made  in  causes  of 
which  the  court  may  not  have  acquired  Ju- 
risdiction at  fhe  dates  of  the  entries  and  de- 
crees complained  of  but  nevertheless,  under 
circumstances  that  have  conferred  upon  the 
court  a  qualified  Jurisdiction  at  least,  power 
to  right  the  wrongs  done  under  its  decrees, 
and,  in  the  execution  of  that  power,  it  has 
the  right  to  control  the  procedure  and  dis- 
cretion as  to  the  order  and  time  of  its  action 
within  the  limits  of  its  powers  Just  as  in 
other  cases.    The  entries  and  decrees  assail- 
ed by  the  motion  enter  into  the  work  or  pro- 
cess of  restoration,  wherefore  the  court  may 
properly  let  them  stand  until  it  is  ready,  or 
under  a  duty,  to  make  final  disposition  of  the 
mfatters  within  its  Jurisdiction.    This  conclu- 
sion does  not  place  the  appellant  in  the  situ- 
ation of  having  made  general  appearances  in 
these  causes  by  his  motions  to  vacate  the  en- 
tries and  decrees  or  as  having  waived  any 
Jurisdictional    defects    in    the    proceedings 
therein.    It  involves   and   decides  no  more 
than  that  a  court  of  equity,  having  at  least  a 
limited   and   qualified    Jurlsdictilon,   is    not 
bound  to  entertain  a  motion  whose  purpose 
it  is  to  withdraw  from  such  qualified  Juris- 
diction part  of  the  subject-matter  thereof. 
Nor  is  it  to  be  understood  as  implying  or  in- 
cluding necessity  of  Jurisdictional  defects  or 
errors  as  grounds  for  the  rehearing  of  Judg- 
ments and  decrees  against  the  property   of 
nonresidents  proceeded  against  by  orders  of 
publication. 

[2]  As  the  purposes  of  these  appeals  are 
to  obtain  reviews  of  the  entries  and  decrees 
complained  of  in  the  motions  the  court  dis- 
missed, thew  may  be  regarded  as  irregular 
and  unauthorized  appeals  from  the  entries 
and  decrees  themselves  rather  "than  from  the 
order  dismissing  the  motion,  for  the  validity 
of  the  entries  and  decrees  are  the  only  ques- 
tions discussed  in  the  briefs.    Moreover,  tlie 
petition  itself  complains  of  the  alleged  void 
orders  as  well  as  of  the  order  distidssing  the 
motions.    In  so  far  as  the  proceedings  in  the 
causes  are  merely  erroneous  and  not   void 
for  want  of  Jurisdiction,  the  remedy  of  the 
appellant  Is  in  the  court  below  on  the  peti- 
tions for  rehearing,  and  no  appeal  lies  to  this 
court  from  them  until  after  the  proceedings 
on  the  petitions  for  rehearing  have  ended. 
The  statute  gives  right  to  a  rehearing    for 
correction  of  errors  and  also  to  make    de- 
fense on  the  merits.    In  so  far  as  the  pro- 
ceedings are  void,  if  any  of  them  are,  a  ques- 
tion we  do  not  here  decide,  they  too  may  he 
vacated  and  set  aside  in  the  rehearing  pro- 
ceedings   for    the    reasons    already    stated, 
namely,  that  the  court  may  properly  restore, 
as  nearly  as  possible,   the  status  quo.      in 
status,  Piatt  V.  Rowland,  10  Leigh  (Va.)   507, 
was  almost  exactly  the  same  as  these  causes, 
when  an  attempt  to  appeal  was  made.     The 
court  held  tlie  appeal  premature;    and    the 
decision  has  been  followed  in  Handy  v.  Scott, 
26  W.  Va.  710;   Vance  ▼.  Snyder,  G  W.   Va. 
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24 ;  Meadows  v.  Justice,  6  W.  Va.  198 ;  Bar- 
bee  A  Co.  V.  PanniU,  etc.,  6  Grat.  (Va.)  443 ; 
Lenow  v.  Lenow,  8  Grat.  (Va.)  349. 

Upon  these  couclnslous,  principles,  and  au- 
thorities, the  appeals  will  be  dismissed  as 
having  been  improvidently  allowed. 


C73  W.  Va.  231) 

AUSTIN,  Sheriff,  v.  CALLOWAY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(SyUahus  by  the  Court,) 

1.  EXSCUTOBS  AND  Administbatobs  (§  444*)— 
AcTiaN  OF  Administbatob— Declabation— 

SUB'FICIENCY. 

A  declaration  by  an  administrator,  suing 
as  sacb,  upon  a  cause  of  action  accruing  to  his 
intestate  in  his  lifetime,  which  fails  to  aver 
that  plaintifiE  was  appointed  and  qualified  as 
such  administrator,  is  bad  on  demurrer. 

[Ed,  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  1813-1817, 
1837-1841;    Dec.  Dig.  |  444.*] 

2.  EXI:CT7T0B8  AND  Adhinistbatobs  (§  443*)— 

Action  by  Administbatob— Declabation— 

sufficisnot. 

Such  a  declaration  in  assumpsit  upon  a 
note  payable  to  his  intestate,  and  past  due  at 
his  death,  need  not  aver  a  promise  to  the  ad- 
ministrator. It  is  sufScient  to  aver  a  promise 
to  hlB  intestate  and  a  breach  by  nonpayment  to 
either  his  intestate  or  himself. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1798-1811, 
1823-1830, 1842-1845,  1848;  Dec.  Dig.  §  443.*1 

3.  ExEctrroBS  and  Administbatobs  (§  426*)— 
Right  of  Action— Notes— Appbaisement. 

Section  12,  c  56,  Acts  1907  (Code  Supp. 
1909,  c.  85),  respecting  the  appraisement  of 
notes,  bonds,  and  evidences  of  debt  owned  by  a 
decedent  at  the  time  of  his  death,  does  not  ap- 
ply to  evidences  of  debt  not  taxable  in  this 
state  owned  by  a  nonresident  at  the  time  of  his 
death,  and  sent  to  an  attorney  in  this  state,  by 
his  personal  representative,  for  suit  thereon 
against  the  debtor,  who  resides  here. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  1663,  1665; 
Dec.  Dig.  S  426.*] 

4.  Evidence  ($  178*)  —  Lost  Instbumbnt  — 
Secondabt  Evidence. 

When  it  is  proven  that  a  note  declared  on 
has  subsequently  been  lost,  secondary  evidence 
of  its  contents  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  580-594 ;  Dec  Dig.  {  178.*1 

5.  Lost  Instbuhsnts  (§  22*)  —  Subsequent 
Loss— Effect— Pboceedings. 

Loss  of  a  note,  occurring  after  it  has  been 
declared  on,  does  not  abate  the  suit  or  require 
amendment  of  pleadings. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  §{  47-50 ;   Dec.  Dig.  |  22.*] 

6.  Lost  Instbuments  (§  14*)— Jubisdiotion— 
Action  at  Law. 

A  court  of  law  has  jurisdiction  of  an  ac- 
tion to  recover  upon  a  lost  note  when  it  is 
clearly  established  that  plaintiff  had  title  to  such 
note,  and  that  its  loss  occurred  after  it  became 
payable. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  {§  27-29 ;  Dec.  Dig.  |  14.*] 

Error  to  Circuit  Court,  Mason  County. 
Action  by  John  P.  Austin  against  John 
Calloway.     Judgment  for  plaintiff,  and  de- 


fendant brings  error.    Reversed  and  remand- 
ed. 

SomervlUe  &  SomerviUe,  of  Ft  Pleasant, 
for  plaintiff  in  error.  J.  E.  Beller  and  S.  P. 
Bell,  both  of  Ft  Pleasant,  for  defendant  in 
error. 

WILLIAMS,  J.  John  P.  Austin,  sheriff  of 
Mason  count:^,  and  as  such  administrator  of 
Lucy  Stallard,  deceased,  recovered  a  Judg- 
ment against  John  Calloway  for  $173.46,  and 
he  was  awarded  this  writ  of  error  thereto. 
The  action  was  upon  a  note  dated  October  16, 
1907,  and  payable  to  plaintiff's  intestate  one 
day  after  date,  signed  John  Calloway.  De- 
fendant demurred,  and  pleaded  non  est  fac- 
tum and  non  assumpsit  The  demurrer  was 
overruled,  and  on  the  Issues  of  fact  the 
Jury  found  for  plaintiff.  A  number  of  errors 
are  assigned.  First,  that  it  was  error  to 
overrule  the  demurrer  to  .the  original  decla- 
ration. The  grounds  of  demurrer  are  (1)  that 
the  declaration  does  not  aver  that  plaintiff 
was  appointed  administrator,  and  (2)  that  it 
does  not  aver  a  promise  made  to  plaintiff. 

[1]  While  it  appears  from  the  form  of  the 
declaration  that  plaintiff  sues  in  a  represen- 
tative capacity,  the  declaration  does  not  aver 
the  fact  of  plaintiff's  appointment  and  qual- 
ification as  administrator.  Such  an  aver- 
ment was  necessary  in  order  to  show  his  au- 
thority to  bring  the  action.  The  rule  is  laid 
down  in  8  Enc.  PI.  &  Pr.  665,  as  follows: 
"In  a  suit  by  an  executor  or  administrator  in 
his  representative  capacity,  the  plaintiff 
should  allege  in  a  direct  or  issuable  form 
that  he  is  executor  or  administrator,  and 
that  he  brings  the  suit  in  his  representative 
capacity."  The  action  is  upon  a  note  which 
became  due  in  the  lifetime  of  plaintiff's  in- 
testate, and  therefore  the  personal  repre- 
sentative only  can  bring  an  action  on  it  The 
declaration  in  such  case  should  aver  the  fact 
of  plaintiff's  appointment  and  qualification, 
else  it  will  be  held  bad  on  demurrer.  "A 
declaration  by  an  executor  or  administrator 
upon  a  cause  which  can  be  maintained  only 
in  a  representative  capacity,  and  which  does 
not  contain  a  suflScient  averment  of  that 
capacity,  is  bad  on  demurrer."  Foster, 
Adm'r,  v.  Adler,  84  111.  App.  654 ;  Collins  v. 
Ayres,  13  111.  358. 

In  discussing  the  sufllciency  of  the  com- 
plaint by  an  administrator,  which  was  ob- 
jected to  on  the  ground  that  it  did  not  suf- 
ficiently allege  plaintiff's  appointment  as  ad- 
ministrator, the  Supreme  Court  of  Minne- 
sota, in  the  case  of  Chamberlain,  Adm'r,  v. 
Tiner,  31  Minn.  372^  18  N.  W.  97,  says:  "It 
is  not  now  necessary,  as  formerly,  to  make 
profert  of  letters  testamentary  or  of  admin- 
istration. But  it  is  necessary  for  a  plaintiff 
who  sues  as  executor  or  administrator  to  al- 
lege in  a  direct  and  issuable  form  that  he  is 
such.  This  properly  should  be.  done  by  al- 
leging that  he  is  executor  or  administrator 


^Ww  other  cmm  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  tt  Am.  Dig.  Key-No.  Seriee  ft  Rep'r  Indexes 
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by  vlrtae  of  letters  issued  by  a  probate  court 
of  some  county,  glying  the  name  of  tbe  court 
and  the  term  at  which  the  letters  were 
granted." 

"When  a  party  sues,  as  executor,  etc., 
there  must  be  a  substantial  ayerment  in  the 
pleadings,  showing  that  he  sues  in  his  rep- 
resentative capacity,  and  nothing  by  intend- 
ment can  be  taken  to  supply  the  want  of 
such  an  allegation."  Sabin,  Adm*r,  v.  Ham- 
ilton, 2  Ark.  485. 

In  Judah,  Ex'r,  v.  Fredericks,  67  CaL  389, 
the  complaint  was  held  bad  on  demurrer  for 
failure  to  properly  aver  plaintiff's  official 
character.  The  following  cases  are  also  di- 
rectly in  point:  Pelletreau,  Ex'r,  v.  Rath- 
bone,.  1  N.  J.  Eq.  331;  State,  to  Use,  etc.,  v. 
Matson  et  al.,  38  Mo.  489;  Sheldon,  Adm'r, 
V.  Hoy,  11  How.  Prac.  (N.  Y.)  11;  Rowan  v. 
Lee,  3  J.  J.  Marsh.  (Ky.)  97;  Smith  v.  Zim- 
merman, 29  Mo.  App.  249;  Otto  v.  Regina 
Music-Box  Co.  (Circuit  Court  for  District  of 
New  Jersey)  87  Fed.  510;  Wilson  v.  Hall,  13 
Tex.  Civ.  App.  489,  36  S.  W.  327. 

At  the  common  law  it  was  not  only  neces- 
sary for  a  plaintiff,  suing  in  a  representative 
capacity,  to  aver  his  appointment  and  quali- 
fication as  such  personal  representative,  but 
also  to  make  profert  of  letters  testamentary, 
or  of  letters  of  administration.  This  latter 
requirement,  however,  has  been  abolished 
both  in  England  and  in  the  two  Virginias. 
3  Rob.  Prac.  256;  5  Rob.  Prac:  35;  section 
33,  c.  125,  Code  1906.  But  this  statute  dis- 
pensing with  the  necessity  of  making  profert 
of  conmiission  of  administration  or  letters 
testamentary  does  not  avoid  the  necessity  of 
plaintiff's  averring  his  appointment  and  qual- 
ification as  such  personal  representative.  If 
the  defendant  in  this  case  had  not  demurred, 
his  pleas  to  the  general  issue  might  have  op- 
erated as  an  admission  of  plaintifiTs  capac- 
ity to  sue,  under  authority  of  the  case  of 
McDonald,  Adm'r,  v.  Cole,  46  W.  Va.  186, 
32  S.  E.  1033,  and  the  authorities  cited  in 
the  opinion  at  page  187,  to  which  we  add 
8  Enc.  PI.  &  Pr.  673.  McDonald,  Adm'r, 
V.  Cole,  supra,  holds  that  the  capacity  of 
plaintiff  who  sues  as  administrator  or  exec^ 
utor  can  be  put  in  issue  only  by  the  plea,  ne 
unques  administrator,  or  executor.  But  the 
rule  there  discussed  we  understand  to  apply 
even  when  capacity,  which  is  an  issuable 
matter,  has  been  properly  averred.  That 
case  does  not  decide  that  such  an  averment 
is  not  necessary;  it  only  decides  that  a  plea 
of  ne  unques  alone  can  raise  an  issue  as  to 
the  averment  when  made,  and  that  a  general 
plea  admits  plaintiff's  authority  to  sue.  But 
in  the  present  case  the  sufficiency  of  the  dec- 
laration is  challenged  by  demurrer,  and  we 
see  that  a  material  averment  is  omitted  from 
it.  Capacity  had  not  been  averred,  and 
therefore  a  plea  ne  unques  was  unnecessary; 
the  omission  was  properly  taken  advantage 
of  by  demurrer.  We  find,  also,  in  the  form 
books  that  the  form  of  a  declaration  by  a 
personal  representative,  for  a  cause  of  action 


arising  during  intestate's  lifetime,  contains 
an  averment  as  to  his  appointment  and  qual- 
ification as  such  personal  representative 
Gregory's  Forms,  Nos.  21  and  136,  pp.  22  and 
272;  4  Min.  Inst.  1697;   Rob.  Forms,  415. 

[2]  The  cause  of  action  arose  in  the  life- 
time of  plaintiff's  intestate,  and  therefore  it 
was  not  necessary  for  plaintiff  to  allege  a 
promise  made  to  himself.  He  does  allege  a 
promise  made  to  his  intestate  and  a  breach 
of  that  promise  in  her  lifetime,  and  he  also 
alleges  a  continuation  of  that  breach  by 
faUure  to  make  payment  to  him  as  her  ad- 
ministrator. In  this  respect  the  declaration 
is  good. 

[3]  It  is  urged  that  judgment  should  not 
have  been  rendered  on  the  note  because  it 
was  not  appraised.    Section  12  of  chapter  56, 
Acts  1907  (Code  Supp.  1909,  6.  85),  provides 
for  the  appraisement  of  notes,  bonds,  and 
evidences  of  debts  owned  by  a  decedent  at 
the  time  of  his  death,  and  further  provides 
that  no  judgment  shall  be  rendered  u)pon 
such  note,  bond,  or  evidence  of  debt  unless 
and  until  the  same  shall  be  first  shown  to 
have  been  listed  by  the  appraisers.    The  note 
in  question  not  having  been  appraised,  it  is 
contended  that  the  statute  forbids  the  rendi- 
tion of  judgment  on  it    But  we  do  not  think 
the  note  in  this  case  falls  within  the  pur- 
view of  the  statute,  which  was  passed  in 
aid  of  the  taxing  power  of  this  state,  and 
for  the  purpose  of  compelling  persons  to  list 
their   intangible   property,    such    as    notes, 
bonds,  etc.,  for  taxation.    The  statute  was 
clearly  not  intended  to  forbid  the  rendering 
of  judgments  upon  notes  held  by  nonresidents 
and  not  taxable  in  the  state  of  West  Vir- 
ginia.   Plaintiff's  intestate  was,  at  the  time 
of  her  death,  and  had  been  for  years  prior 
thereto,  a  resident  of  the  state  of  Kentucky. 
The  note  was  not  then  taxable  in  this  state. 
Its  situs  was  the  payee's  domicile  at   the 
time  of  her  death,  and  it  was  only  sent  to 
this  state  for  the  purpose  of  collection  be- 
cause the  obligor  lived  here.     In  such  case 
there  could  be  no  reason  for  requiring  the 
note  to  be  appraised  in  this  state,  and  the 
statute  was  not  intended  to  apply  in   such 
case.    Other  parts  of  the  statute  clearly  in- 
dicate that  it  relates  to  property  that  is  sub- 
ject to  a  tax  as  provided  by  chapter  33,  Code 
of  West  Virginia. 

[4]  After  suit  was  brought,  plaintiff's  at- 
torney sent  the  note  to  the  attorney  in  Ken- 
tucky representing  the  administrator  of  Lucy 
Stallard  in  that  state  for  the  purpose    of 
proving  its  due  execution  by  defendant*   by 
witnesses    in    Kentucky    whose   depositions 
were  to  be  taken,  and  which  were  thereafter 
taken  and  used  as  evidence  in  the  trial  of 
the  case.    The  note  appearing  to  have  been 
lost,  the  court  permitted  a  copy  of  it  to  be 
used  as  evidence  over  the  objection  of   de- 
fendant, and  this  is  assigned  as  error,      its 
loss  is  accounted  for  by  proof  of  the  follow- 
ing facts:  After  the  depositions  were  taken, 
they  were  sealed  and  addressed  to  tb»  clerk 


W.Va.) 


DAVIDSON  V.  BROWNING 


863 


of  the  drcait  court  of  Mason  county  as  regis- 
tered mall;  but,  at  the  request  of  the  West 
Virginia  attorney,  the  note  was  not  filed  as 
an  exhibit  with  the  depositlona»  and  was 
mailed  to  him  In  a  separate  envelope,  not  as 
registered  matter.  That  night  the  post  office 
burned,  and  all  the  letters  were  destroyed, 
except  registered  matter  which  the  postmas- 
ter had  placed  in  an  iron  safe.  This  is  suffi- 
cient accounting  for  the  loss  of  the  note  to 
make  secondary  proof  admissible.  Before 
sending  the  note  to  Kentucky,  plaintiff's  at- 
torney had  made  a  copy  of  it  His  testimony 
shows  that  the  copy  is  an  exact  copy  of  the 
original.  In  yiew  of  these  facts,  it  was  not 
error  to  admit  the  copy  of  the  note  as  evi- 
dence. Secondary  evidence  is  admissible 
when  primary  evidence  is  not  to  be  had. 
Snyder  v.  Bridge  Co.,  65  W.  Va.  1,  63  S.  B. 
616,  131  Am.  St  Rep.  947. 

It  was  not  error  to  admit  the  depositions 
of  witnesses  taken  to  prove  defendant's  hand- 
writing. Some  of  them  had  received  letters 
from  defendant,  had  seen  him  write,  and 
were  well  acquainted  with  his  handwriting. 
One  or  two  others,  however,  based  their  opin- 
ions upon  a  comparison  of  the  handwriting 
in  the  body  of  the  note  and  the  signature 
thereto  with  the  handwriting  of  other  papers 
exhibited  to  them  at  the  time  th^r  deposi- 
tions were  taken.  Defendant  admitted  that 
the  papers  with  which  they  compared  the 
note  were  actually  written  by  him.  One  of 
those  papers  purported  to  be  a  will  made  by 
defendant  in  favor  of  plaintiff's  intestate, 
who  was  his  aunt,  and  the  other  is  a  letter 
written  by  him  to  J.  T.  Smith,  her  Kentucky 
administrator.  One  of  such  witnesses  was 
the  attorney  who  represented  the  Kentucky 
administrator,  and  the  other  was  the  notary 
public  before  whom  the  depositions  were  tak- 
en, who  had  also  served  a  term  of  office  as 
clerk  of  the  circuit  court  of  Letcher  county, 
Ky.  They  were  competent  witnesses,  and 
the  Jury  had  to  judge  of  the  value  of  their 
testimony. 

[S,  •]  It  is  urged  that  no  issues  were  Join- 
ed on  the  pleas  to  the  supplemental  declara- 
tion, filed  by  permission  of  the  court,  setting 
np  the  subsequent  loss  of  the  note.  This 
point  is  not  material.  The  loss  of  the  note, 
occurring  after  the  declaration  had  been  fil- 
ed, and  depositions  of  witnesses  taken  to 
prove  its  due  execution,  did  not  call  for  the 
filing  of  a  supplemental  declaration.  Proof 
of  the  loss  justified  the  admission  of  secon- 
dary evidence  to  prove  the  averments  of  the 
declaration,  and  no  additional  averment  was 
needed.  There  was  no  occasion  to  change 
the  character  of  the  action  from  one  upon  an 
existing  note  to  one  upon  a  lost  note.  The 
loss  of  the  note  did  not  abate  the  suit  It 
was  overdue  when  it  was  lost,  and  no  in- 
demnity was  necessary.  Defendant  cannot 
be  prejudiced  by  the  f&ilure  to  produce  it  A 
judgment  against  him  in  this  action  would  be  1 


a  bar  to  any  future  action  on  the  note  by 
any  person  whomsoever.  But,  if  it  had  not 
been  clearly  proven  that  it  was  overdue  when 
lost,  then,  it  being  negotiable  under  the  new 
negotiable  Instruments  act,  defendant  might 
have  had  good  reason  to  complain  of  its  non- 
production.  But  in  view  of  Uie  facts  proven, 
it  is  clear  that  a  judgment  against  defendant 
could  be  pleaded  in  bar  of  any  future  action 
on  said.  note.  As  apropos  to  this  question, 
see,  also,  Campbell  v.  Myers,  78  S.  E.  671. 
If  the  note  had  been  lost  at  the  time  of  suit, 
plaintiff  could  nevertheless  have  brought  an 
action  at  law  for  the  money  due  on  it,  be- 
cause it  is  proven  to  have  been  past  due  at 
the  time  of  suit,  and  was  lost  after  it  came 
into  the  hands  of  the  payee's  administrator. 
19  A  &  £.  E.  L.  (2d  Ed.)  566.  In  such  case 
a  court  of  law  has  Jurisdiction ;  no  Indemni- 
ty to  defendant  being  necessary. 

For  reasons  herein  given,  we  reverse  the 
Judgment,  set  aside  the  verdict,  and  remand 
the  case  for  a  new  trial,  with  leave  to  plain- 
tiff to  amend  his  declaration. 


(78  W.  Va.  276) 
DAVIDSON  V.  BROWNING. 

(Supreme  Court  of  Appeals  of    West  Virginia. 

Nov.  25.  1913.) 

(Byllahu9  hy  the  Court.) 

L  LnoTATioN  OF  Actions  (§  2*)— What  Law 
Governs— NoNBEsiDENT  Debtor. 

In  an  action  on  a  writing  evidencing  in- 
debtedness of  a  resident  of  another  state  or 
coantry  to  a  resident  of  this  state,  made  in  such 
other  state  or  country,  while  the  creditor  resided 
here,  and  specifying  no  place  of  payment,  the 
statute  of  limitations  of  this  state,  not  that  of 
the  state  or  country  in  wliich  the  contract  was 
made,  applies. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  %%  4-8;   Dec.  Dig.  §  2.*1 

2.  Limitation  of  Actions  (§  109*)  *-  What 
Law  Governs— Nonresident  Debtor. 

This  clause  of  section  18  of  chapter  104  of 
the  Code  of  this  state,  '*And  upon  a  contract 
which  was  made  and  was  to  be  performed  in  an- 
other state  or  country,  by  a  person  who  then  re- 
sided therein,  no  action  shall  be  maiiitained  aft- 
er the  right  of  action  thereon  ia  barred  by  the 
laws  of  such  state  or  country,"  Is  founded  on 
the  decision  in  Huber  v.  Stetner,  4  Moore  & 
Scott,  328,  and  contemplates  those  cases  in 
which  the  contract  or  obligation  was  expressly 
made  payable  in  the  state  or  country  in  which 
the  deotor  resided  at  the  time,  and  those  in 
which  the  facts  and  circumstances  disclpse  In- 
tent to  make  it  payable  at  such  place. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  655 ;  Dec  Dig.  |  169.*1 

3.  Payment  (S  70*)— Action  by  Administra- 
tor—Evidence. 

In  an  action  by  an  administratrix  for  the 
recovery  of  money  due  on  a  contract,  checks  of 
the  debtor  subsequent  in  date  to  the  contract 
and  bearing  the  indorsement  of  the  creditor,  and 
also  memoranda  indicative  of  intent  to  apply 
them  on  the  debt  sued  for,  are  admissible  as  evi- 
dence of  payment 

(Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  ff  203,  204,  206-218;  Dec  Dig.  | 
70.*] 


•For  other  cases  see  same  topie  and  section  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key-Na  Series  it  Bep'r  lad 


364 


80  SOUTHEASTERN  REPORTEB 


(W.Va. 


4.  Witnesses  (|  160*)— Competency— Trans- 
actions WITH  Decedent. 

If  the  debtor  has  signed  such  checks  by  a 
name  other  than  his  own,  as  "The  Browning 
Mines,  by  J.  S.  B,"  the  defendant  is  a  competent 
witness  to  prove  his  custom  or  habit  of  paying 
his  personal  debts  by  checks  so  drawn  and 
signed. 

[Ed.  Note.—For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  696,  697 ;   Dec.  Dig.  §  160.*] 

(Additional  Syllahus  hy  Editorial  Staff.) 

5.  Conteacts  (I  276*)— "Place  op  Pebform- 
ance"— "Manner  of  Performance." 

"Place  of  performance,"  as  mentioned  in 
the  authorities,  sometimes  relates  to  the  manner 
of  performance,  the  coin  or  money  in  which  the 
obligation  is  to  be  discharged,  the  rate  of  inter- 
est and  similar  matters,  parts  of  its  obligation, 
and  the  substantive  law  of  the  contract,  and 
has  nothing  to  do  with  the  matter  of  remedy. 
The  "manner  of  performance'*  is  ordinarily  de- 
termined by  the  law  of  the  place  in  which  the 
contract  was  made,  and  in  that  sense  it  is  the 
place  of  performance,  the  place  whose  law  gov- 
erns the  manner  of  performance. 

[Ed.  Note.--For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1216 ;   Dec.  Dig.  §  276.*] 

6.  Bills  and  Notes  (§  501*)— Admissibility. 

In  an  action  on  a  duebill,  a  witness'  testi- 
mony that  he  had  written  letters  to  defendant 
and  his  attorney  about  the  duebill  was  properly 
excluded ;  what  he  wrote  them  not  being  evi- 
dence in  the  absence  of  any  letters  in  reply  con- 
taining admissions. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1698-1707;  Dec.  Dig.  § 
501.*] 

7.  Contracts  (|  325*)  —  Construction  and 
Operation— WHAT  Law  Governs  —  "Lex 
Loci  Solutionis." 

"Lex  loci  solutionis."  is  a  phrase  indicating 
the  law  with  reference  to  which  parties  have 
contracted,  and  which  they  are  therefore  deemed 
to  have  embodied  in  their  contract,  and,  literal- 
ly, it  means  the  law  of  the  place  of  the  solution, 
the  law  according  to  which  the  contract  is  to  be 
read  to  determine  the  ric^hts  of  the  parties,  but 
does  not  govern  the  remedy  in  a  difTerent  state 
or  country. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1558-1562 ;    Dec.  Dig.  §  325.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  Lizzie  M.  Davidson,  administra- 
trix, etc.,  against  James  S.  Browning.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

B.  W.  Pendleton,  of  Princeton,  Ross  & 
Kahle,  of  Bluetield,  and  R.  Kemp  Morton,  of 
Charleston,  for  plaintiff  In  error.  W.  J. 
Henson,  of  Roanoke,  Va.,  and  Harold  A.  Ritz, 
of  Bluefleld,  for  defendant  in  error. 

POFFENBARGER,  P.  The  trial  court 
having  instructed  the  jury  that  the  duebill 
sued  on  in  this  action  was  barred  by  the 
statute  of  limitations  and  that  they  should 
therefore  find  for  the  defendant,  there  was  a 
verdict  and  judgment  in  accordance  with  the 
instruction.  This  ruling  raises  the  principal 
question  in  the  case. . 

A.  C.  Davidson,  the  plaintifTs  decedent,  re- 
siding in  this  state,  sold  to  J.  S.  Browning, 
residing  just  across  the  line  in  the  state  of 
Virginia,  33  head  of  cattle  and  one  mule, 


March  1,  1903,  for  the  sum  of  $1,000,  evi- 
denced  by  a  duebill,  reading  as  follows: 
"Due  A.  C.  Davidson  $1,000.00  for  33  cattle 
and  1  mule.  J.  S.  Bl-owning.  1st  March, 
1903."  The  defendant  introduced  evidence 
tending  to  prove  Davidson  had  driven  the 
cattle  and  mule  to  Browning's  farm  in  Taze- 
well county,  Va.,  and  sold  them  there.  The 
plaintiff  introduced  evidence  tending  to  show 
Browning  had  bought  them  at  Davidson's 
farm  in  West  Virginia.  The  defendant's  the- 
ory of  the  case,  adopted  by  the  court  and 
embodied  in  the  instruction,  is  that  the  con- 
tract was  made  in  Virginia  and  to  be  per- 
formed there,  and  the  remedy  thereon  in  this 
state  is  barred  by  the  five-year  statute  of 
limitations  of  the  state  of  Virginia  under 
the  following  provision  of  section  18  of  chap- 
ter 104  of  our  Code:  "And  upon  a  contract 
which  was  made  and  was  to  be  performed  in 
another  state  or  country,  by  a  person  who 
then  resided  therein,  no  action  shall  be  main- 
tained after  the  right  of  action  thereon  is 
barred  by  the  laws  of  such  state  or  country." 

[1]  The  rule  of  comity,  unafifected  by  stat- 
ute, applies  the  law  of  the  forum  or  place  in 
which  the  action  is  brought  in  all  matters 
pertaining  to  the  remedy,  and  the  statute  of 
limitations  thereof,  not  that  of  the  state  or 
country  in  which  the  contract  was  made, 
governs;  whether  the  period  of  limitation 
in  the  state  in  which  the  contract  was  made 
be  longer  or  shorter  than  that  of  the  state 
In  which  the  action  was  instituted.  Urton  v. 
Hunter,  Harris  &  Co.,  2  W.  Va.  83;  Jones  t. 
Hooks,  2  Rand.  (Va.)  303,  14  Am.  Dec.  783; 
Wood,  Stat.  Lim.  (3d  Ed.)  §  8;  BoswcU,  linL 
&  Adv.  Pos.  §  347;  Minor's  Confl.  Laws,  § 
210;  Story's  Confl.  Laws,  |  576,  p.  793; 
Wharton,  Confl.  Laws,  §  535.  ' 

But  this  rule  Is  modified  and  limited  by 
the  statute  Just  quoted.  Actions  on  con- 
tracts made  and  to  be  performed  In  another 
state  or  country  are  governed  in  the  courts 
of  this  state  by  the  statute  of  limitations  of 
the  state  or  country  in  which  the  contracts 
were  made  and  to  be  performed.  To  fall 
within  this  limitation  upon  the  general  rule,  a 
contract  must  have  been  made  in  another 
state  or  country  and  required  to  be  per- 
formed there.  The  rules  of  construction  do 
not  authorize  any  interpretation  or  applica- 
tion of  the  limitation  variant  from  Its  terms 
or  inconsistent  therewith,  and  literally  it  ap- 
plies only  to  contracts  which  were  made  and 
were  to  be  performed  in  another  state  or 
country.  Therefore,  if  tiie  trial  court  was 
right  in  assuming  the  contract  sued  on  here 
to  have  been  made  in  the  state  of  Virginia, 
the  instruction  was  nevertheless  wrong,  un- 
less it  was  also  to  be  performed  there. 

[6]  The  condition  prescribed  by  the  limit- 
ing statute  pertains  to  the  place  in  which  the 
contract  was  made  and  in  which  it  is  to  be 
performed.  "Place  of  performance,"  as  men- 
tioned in  the  authorities,  sometimes  relates  to 
the   manner   of   performance,    the   coin    or 
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money  In  which  the  obligation  is  to  be  dis- 
charged, the  rate  of  interest  and  similar  mat- 
ters, parts  of  its  obligation,  the  substantive 
law  of  the  contract,  and  has  nothing  to  do 
with  the  matter  of  remedy.  The  "manner  of 
performance"  is  ordinarily  determined  by  the 
law  of  the  place  in  which  the  contract  was 
made,  and,  in  that  sense,  it  is  the  place  of 
performance,  the  place  whose  laws  govern 
the  manner  of  performance.  To  illustrate, 
the  law  of  the  place  where  the  contract  is 
made  determines  the  rate  of  interest  when 
the  contract  specifically  gives  interest  with- 
out fixing  the  rate.  Kent's  Comm.  p.  461. 
It  thus  carries  the  rate  of  interest  of  the 
place  in  which  it  was  made,  operates  under 
the  law  of  that  place,  and  is  performed  by  it 
In  that  sense,  the  place  in  which  it  was 
made  is  the  place  of  performance,  but  not 
the  place  of  performance  in  the  sense  of  exe- 
cution, payment  of  the  money  in  the  cases  of 
contracts  for  such  payment. 

The  luting  statute  does  not  deal  with  the 
manner  of  performance  of  the  contract  nor 
with  tbe  substantive  law  thereof  in  any 
sense.  It  has  to  do  only  with  the  remedy 
and  the  place  Infrhich  the  contract  is  to  be 
carried  out  or  finally  executed.  It  applies 
the  law  of  limitation  of  the  foreign  state, 
if  the  debtor  made  his  obligation  there  and 
bound  himself  to  perform  it  there,  and  thus 
impliedly  absolved  himself  by  his  contract 
from  any  duty  to  perform  elsewhere.  If  he 
obligates  himself  to  pay  generally,  he  does 
not  so  limit  it,  and  he  may  be  called  upon  to 
pay  anywhere.  In  that  event,  the  contract  is 
not  one  to  be  performed,  in  the  sense  of  pay- 
ment, in  the  state  or  country  of  his  residence. 
"When  a  debt  is  contracted  in  a  foreign 
country,  it  is  not  to  be  deemed  exclusively 
payable  there,  unless  there  is  in  the  contract 
itself  some  stipulation  to  that  effect  On  the 
contrary,  a*  debt  contracted  in  a  particular 
country,  and  not  limited  to  a  particular  place 
of  payment,  is  by  operation  of  law  payable 
everywhere,  and  may  be  enforced  wherever 
the  debtor  or  his  property  can  be  found." 
Story,  Confl.  Laws,  |  329;  Blalte  v.  Williams, 
6  Pick.  (Mass.)  286,  315,  17  Am.  Dec.  372; 
Railway  Co.  v.  Sturm,  174  U.  S.  710,  19  Sup. 
Ct  797,  43  li.  Ed.  1144;  2  Parson's  Cont  (8th 
Ed)  702.  "And  as  no  place  of  payment  is 
mentioned,  the  legal  construction  of  the  con- 
tract is  that  the  money  is  to  be  paid  where 
the  obligee  resides  or  wherever  he  may  be 
found.  His  residence  being  in  England  at 
the  execution  of  the  bond,  that  must  there- 
fore be  considered  the  place  of  payment,  for 
the  purposes  of  determining  the  question 
where  that  part  of  the  contract  is  to  be  per- 
formed," Chancellor  Walworth  in  Chapman 
V.  Robertson,  6  Paige,  Ch.  (N.  Y.)  627,  31  Am. 
Dec.  264. 

[7]  The  text  quoted  from  Minor  on  (Conflict 
of  Laws,  I  159,  p.  378,  of  which  the  lex  loci 
solutionis  is  the  subject,  uses  the  place  of 
performance  in  the  sense  of  the  obligation  of 
the  contract  or  manner  of  performance,  and 


not  of  the  place  of  payment  or  the  place  in 
which  the  stipulated  act  is  actually  to  be 
done,  as  the  authorities  cited  in  support  of  it 
will  show.  All  of  them  determine  questions 
of  obligation  and  rights  under  the  contracts. 
In  Pritchard  v.  Norton,  106  U.  S.  124,  1  Sup. 
Ct  102,  27  L.  Ed  104,  the  vaUdity  of  the 
contract  and  its  binding  force  were  the  ques- 
tions determined.  Clark  v.  Seariffht,  135  Pa. 
173, 19  Atl.  941,  20  Am.  St  Rep.  80S,  involved 
the  rate  of  Interest  Tenant  v.  Tenant,  110 
Pa.  478,  1  Ati.  632,  involved  the  right  of  a 
surety  to  discharge  his  liability  by  notice  to 
the  creditor  to  sue  the  principal  debtor.  In 
Barrett  v.-  Dodge,  16  B.  I.  740,  19  Atl.  530,  27 
Am.  St  Rep.  777,  the  questions  determined 
were  the  liability  of  the  maker  of  a  note  and 
the  construction  of  the  instrument  Bell  v. 
Packard,  69  Me.  105,  31  Am.  Rep.  251,  in- 
volved the  question  of  the  power  of  a  married 
woman  to  become  the  surety  of  her  husband. 
"Lex  loci  solutionis"  covers  a  much  broader 
field  than  that  to  which  the  statute  under 
consideration  applies.  It  is  a  phrase  by 
which  courts  and  text-writers  indicate  the 
law  with  reference  to  which  parties  have 
contracted,  and  which  they  are  therefore 
deemed  to  have  embodied  in  their  contract 
Literally,  it  means  the  law  of  the  place  of 
solution,  the  law  in  the  light  of  which  the 
contract  is  to  be  read  to  determine  the  rights 
of  the  parties,  and  that  does  not  govern  the 
remedy  in  a  different  state  or  country. 

[2]  The  statute  here  under  consideration 
does  not  deal  with  any  of  these  matters.  It 
pertains  to  the  remedy  only,  and  its  purpose 
is  to  be  sought  in  its  terms  and  such  addi- 
tional light  as  may  be  found  elsewhere.  It 
appears  in  the  Code  of  1849,  c  149,  §  17,  and 
was  recommended  by  the  Revisors  in  their 
report  at  page  746.  A  note  appended  by 
them  says:  '*This  conforms  to  the  decision 
in  Herbert  v.  Sterner,  4  Moore  &  Scott,  328, 
30  Eng.  Com.  Law  Rep.  348."  The  style  of 
the  case  is  Huber  v.  Steiner.  It  may  be  ex- 
amined for  indication  of  the  purpose  of  the 
statute.  It  involved  an  action  upon  certain 
promissory  notes,  made  by  the  defendant  at 
a  place  called  Mullhausen,  in  Upper  Saxony, 
in  1813,  in  favor  of  the  plaintiff,  and  both 
parties  then  resided  in  that  country.  The 
action  was  brought  on  them  in  England  in 
1833.  The  defendant  pleaded  the  general  is- 
sue and  the  statute  of  limitations.  Then  the 
defendant  asked  for  a  rule  on  the  plaintiff  to 
show  cause  why  he  should  not  be  permitted 
to  plead  further  that,  in  the  country  in  which 
both  were  domiciled  at  the  time  of  the  mak- 
ing of  the  notes  and  for  more  than  five  years 
after  they  became  due,  there  existed  a  law 
similar  in  its  provisions  to  the  English  stat- 
ute of  limitations,  limiting  the  right  of  ac- 
tion to  five  years,  and  the  court  awarded  the 
rule  and  made  it  absolute,  thereby  permitting 
a  plea  of  the  foreign  statute  of  limitations. 
In  awarding  the  rule,  Chief  Justice  Tindal 
said:  "It  is  so  manifestly  reasonable  that 
parties  should  not  be  encouraged  to  come 
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here  and  avail  themselves  of  a  law  different 
from  that  which  prevails  In  their  own  coun- 
try, and  thereby  seek  to  obtain  a  different 
measure  of  Justice  after  having  for  so  many 
years  slept  upon  their  rights,  that  I  think  we 
ought  to  give  the  defendant  the  means  of 
getting  up  the  proposed  defense."  It  was 
apparent  to  the  court  that  the  contract  was 
not  only  made  in  a  foreign  country,  -but  was 
also  intended  to  be  performed  {here  in  the 
sense  of  payment  therein;  for  both  parties 
to  it  resided  there  at  the  time  It  was  made 
and  continued  to  do  so  until  after  the  notes 
became  due,  and  until  after  a  right  of  action 
thereon  had  been  barred.  The  substance  and 
effect  of  the  decision  is  that  the  foreign  stat- 
ute of  limitations  is  applicable  to  actions  on 
contracts  made  in  a  foreign  country  and  to 
be  fully  and  actually  performed  there,  and 
the  residence  of  both  parties  in  the  foreign 
country  at  the  time  of  the  making  of  the  con- 
tract and  until  after  payment  should  have 
been  made,  is  sufficient  to  show  Intent  so  to 
perform  in  the  foreign  country,  or,  In  other 
words,  is  sufficient  to  repel  any  presumption 
in  favor  of  intent  to  perform  elsewhere. 
Having  been  drawn  in  view  of  this  decision 
and  for  the  express  purpose  of  embodying 
the  law  thereof,  the  statute  should  be  inter- 
preted as  having  adopted  the  proposition 
there  announced  and  applied.  Hence  it  does 
not  .contemplate  application  of  the  foreign 
statute  of  limitations  In  an  action  upon  such 
a  contract  as  is  shown  here.  In  this  case,  the 
plaintiff  resided  in  the  state  of  West  Vir- 
ginia, and  the  contract  may  be  considered, 
for  the  purposes  of  this  discussion,  as  having 
been  made  In  the  state  of  Virginia.  It  was 
not  expressly  made  payable  there,  and  no 
circumstances  are  disclosed  from  which  in- 
tent to  make  it  so  can  be  inferred.  On  the 
contrary,  the  circumstances  negative  and 
repel  such  an  inference.  The  manifest  pur- 
pose of  the  statute  is  to  apply  the  bar  of  the 
foreign  law  against  citizens  of  the  state,  as 
to  contracts  for  the  payment  of  money,  only 
when  they  have  elected  to  take  securities 
therefor  expressly  made  payable  in  another 
state  or  county,  or  when  both  parties  reside 
there  at  the  date  of  the  making  of  the  con- 
tract 

This  conclusion  makes  obvious  the  error 
of  the  court  In  giving  the  peremptory  instruc- 
tion to  find  for  the  defendant;  and  also  in 
refusing  one  requested  by  the  plaintiff,  hypo- 
thetlcally  submitting  to  the  jury  the  facts 
herein  indicated  as  contended  for  by  her,  and 
requiring  a  verdict  in  her  favor,  if  the  jury 
should  find  the  facts  in  accordance  with 
her  claim,  unless  there  was  evidence  of  pay- 
ment sufficient  to  take  the  case  to  the  jury 
on  that  question. 

[4]  As  evidence  of  payment,  the  defendant 
introduced,  over  objection,  two  checks,  one 
for  ^00,  dated  June  10,  1903,  and  the  other 
for  $250,  dated  May  5,  1905,  both  signed, 
The  Browning  Mines,  by  J.  S.  Browning," 
and  payable  to  A.  0.  Davidson.    The  first 


bore  this  memorandum,  "For  Cattle,**  and 
the  other,  "On  a/c."  Then  the  court  permit- 
ted him  to  testify,  over  objection,  that  he 
was  the  Browning  Mines  and  paid  his  person- 
al indebtedness  with  checks  so  drawn.  These 
checks  bear  the  indorsements  of  Davidson 
and  so  prove  his  receipt  of  money,  and  were 
admissible  If  they  can  be  regarded  as  Brown- 
ing's checks.  He  was  permitted  to  show  they 
were  by  his  own  testimony  as  to  his  method 
of  doing  business.  Under  principles  applied 
in  Fouse  v.  Gllfillan,  45  W.  Va.  213,  he  was 
a  competent  witness  to  prove  his  method  of 
doing  business.  That  was  not  a  personal 
transaction  between  him  and  plaintifiTs  dece- 
dent In  Owens  v.  Owens,  14  W.  Va.  88, 
Judge  Haymond  said :  "There  are,  no  doubt 
many  facts  and  circumstances,  to  which  a 
party  to  a  suit  against  an  administrator, 
etc.,  may  testify  as  a  witness  in  his  own  be- 
half, which  transpired  or  occurred  during 
the  lifetime  of  the  decedent  and  which  may 
in  some  respects  be  material  and  cannot  be 
said  to  be  transactions  or  communications 
had  personally  with  the  decedent"  To  allow 
the  defendant  to  testify  to  his  manner  of 
paying  his  personal  obligatlDns  enables  him 
only  to  say  these  checks  represent  his  money 
or  money  he  had  the  right  to  use.  Such  testi- 
mony does  not  prove  payment  nor  directly 
tend  to  do  so.  That  must  be  made  out  by 
other  evidence.  This  testimony  does  not  fall 
within  the  reasoning  of  the  court  in  Owens 
V.  Owens,  dted ;  Calwell  v.  Prindle,  11  W.  Va. 
307;  and.  Anderson  v.  Granmer,  11  W.  Va. 
562. 

[3]  As  the  duebill  represented  the  purchase 
money  of  cattle,  and  one  of  the  checks  pur- 
ported on  its  face  to  be  a  payment  for  cattle 
and  the  other  to  be  a  payment  on  account 
they  were  admissible  as  evidence  of  payment 
to  have  such  weight  as  the  jury*  saw  fit  to 
give  them. 

In  view  of  this  evidence,  the  court  did  not 
err  in  refusing  to  give  the  instruction  re- 
quested by  the  plaintiff.  Ignoring  the  evi- 
dence of  partial  payment  it  would  have 
been  misleading.  As  framed  it  purported  to 
give  right  to  a  verdict  for  the  entire  debt 

The  oral  testimony  relating  for  the  most 
part  to  the  place  of  the  making  of  the  con- 
tract gave  rise  to  several  objections  and  ex- 
ceptions to  statements  admitted,  which  need 
not  be  considered,  since  our  conclusion  as  to 
the  construction  of  the  statute  of  limitations, 
in  view  of  which  they  were  admitted,  ren- 
ders them  immaterial,  and  there  will  be  no 
occasion  for  an  attempt  to  introduce  them  on 
a  new  trial. 

[6]  In  rebuttal  of  the  evidence  of  payment 
the  record  of  an  action  in  Virginia  between 
the  parties  to  this  case  on  a  note  was  intro- 
duced by  the  plaintiff,  to  show  the  $500  check 
was  credited  on  that  note,  and  the  attorney 
who  conducted  that  case  was  Introduced  as 
a  witness.  To  a  statement  made  by  him  to 
the  effect  that  he  had  written  letters  to 
the  defendant  and  his  attorney  about  the 
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daebiU,  the  court  sustained  an  objection,  and 
this  ruling  Is  complained  of.  What  he  wrote 
them  was  not  evidence,  and  he  did  not  avow 
possession  of  any  admissions  of  theirs  or  pur- 
pose to  prove  any.  The  objection  was  prop- 
erly sustained,  and  the  record  discloses  no  re- 
fusal of  the  court  to  permit  the  witness  to 
give  further  testimony. 

For  the  error  noted,  the  judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 


(71  W.  Va.  360) 

WOODALL  V.  DARST,  State  Auditor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26,  1912.) 

Concurring  opinion. 

For  majority  opinion,  see  77  S.  EL  264. 

ROBINSON,  J.  (concurring).  The  auditor 
has  a  personal  interest  entitling  him  to  raise 
the  question  of  constitutionality.  Whether 
that  question  could  be  raised  on  other  con- 
siderations, it  is  now  wholly  unnecessary  to 
inquire. 

There  Is  no  constitutional  inhibition 
against  such  appropriation  as  the  one  in 
question  is  expressed  to  be  on  its  face.  With 
the  wisdom  or  policy  of  the  appropriation 
the  courts  have  nothing  whatever  to  do.  It 
nrny  be  that  as  legislators  we  would  not  vote 
for  it  But  the  legislature  must  be  pre- 
sumed to  have  acted  In  good  faith,  for  the 
public  good,  and  upon  sound  reasons.  ETvery 
presumption  favors  the  validity  of  the  act 
If  it  is  of  doubtful  legality,  these  presump- 
tions save  it  The  legislative  department 
presumably  acts  for  the  public  good,  or  in 
recognition  of  obligations  reasonably  due 
from  the  public,  when  the  fact  does  not  pal- 
pably appear  that  it  acts  beyond  the  consti- 
tational  limits  which  alone  control  It  A 
most  eminent  judge  and  author  says :  "The 
independence  of  the  legislature  is  an  axiom 
in  government;  and  to  be  Independent,  it 
must  act  In  Its  own  good  time,  on  Its  own 
judgment,  influenced  by  its  own  reasons,  re- 
strained only  as  the  people  may  have  seen  fit 
to  restrain  the  grant  of  legislative  power  in 
making  it  The  legislature  must,  conse- 
quently, determine  for  Itself,  In  every  In- 
stance, whether  a  particular  purpose  Is  or  is 
not  one  which  so  far  concerns  the  public  as 
to  render  taxation  admissible."  1  Cooley  on 
Taxation  (3d  Ed.)  182.  Judge  Cooley  also 
says :  "It  must  always  be  conceded  that  the 
proper  authority  to  determine  what  should 
and  what  should  not  constitute  a  public  bur- 
den is  the  legislative  department  of  the 
State.  •  •  •  And  In  determining  this 
question,  the  legislature  cannot  be  held  to 
any  narrow  or  technical  rule.  Not  only  are 
<%rtal]i  expenditures  absolutely  essential  to 
me  continued  existence  of  the  government 
and  the  performance  of  its  ordinary  func- 
tions, but  as  a  matter  of  policy  it  may  some- 


times be  proper  and  wise  to  assume  other 
burdens  which  rest  entirely  on  considerations 
of  honor,  gratitude,  or  charity.  The  officers 
of  government  must  be  paid,  the  laws  print- 
ed, roads  constructed,  and  public  buildings 
erected;  but  with  a  view  to  the  general  well- 
being  of  society,  it  may  also  be  important 
that  the  children  of  the  State  should  be  ed- 
ucated, the  poor  kept  from  starvation,  losses 
in  the  public  service  indemnified,  and  in- 
centives held  out  to  faithful  and  fearless 
discharge  of  duty  in  the  future,  by  the  pay- 
ment of  pensions  to  those  who  have  been 
faithful  public  servants  in  the  past  There 
will  therefore  be  necessary  expenditures,  and 
expenditures  which  rest  upon  considerations 
of  policy  only,  and,  in  regard  to  the  one  as 
much  as  to  the  other,  the  decision  of  that 
department  to  which  alone  questions  of 
State  policy  are  addressed  must  be  accepted 
as  conclusive."  Cooley  on  Constitutional 
limitations  (6th  Ed.)  599. 

The  people,  through  their  representatives 
in  legislative  assembly,  are  their  own  watch 
dogs  of  the  treasury.  The  courts  have  no 
power  to  constitute  themselves  as  such.  The 
only  power  they  have  Is  to  observe  that  the 
constitution  plainly  inhibits  an  expenditure 
and  so  to  declare.  When  no  such  inhibition 
appears,  the  people  are  entitled  to  expend 
the  public  money  on  matters  of  public  con- 
sideration, like  sacrificing  military  service, 
just  as  they  please.  Military  charges,  mili- 
tary bounties  and  claims,  are  certainly  prop- 
er subjects  for  which  taxes  can  be  lawfully 
raised  and  expended.  Long  have  they  been 
so  considered.  True,  it  v^ll  be  a  glad  day 
when  peace,  quietude,  and  universal  obedi- 
ence to  the  laws  shall  make  them  wholly  un- 
necessary. But  that  day  is  not  here,  and  if 
the  legislative  representatives  of  the  people 
find  that  a  soldier  has  given  a  leg  to  the 
public  military  service  and  feel  that  there  is 
a  beneficial,  moral  or  patriotic  duty  resting 
on  the  public  to  pay  for  the  same,  they  may 
do  so.  The  wisdom  and  propriety  of  such 
action  is  wholly  with  them.  Nor  can  the 
courts  examine  Into  the  facts  upon  which 
they  acted  and  reverse  their  judgment  They 
are  entitled  to  the  credit  of  cautious  and  val- 
id action,  as  well  as  are  the  courts.  If  lep- 
resentatlves  of  the  people  become  extrava- 
gant or  act  unwisely  the  remedy  Is  at  the 
elections.  It  does  not  lie  with  us,  so  long  as 
they  expend  money  as  in  this  instance  pre- 
sumably on  public  consideration  and  clearly 
within  constitutional  limitations.  "The  ex- 
ercise of  the  taxing  power  by  the  legislature 
must  become  wanton  and  unjust — be  so 
grossly  perverted  as  to  lose  the  character  of 
a  legislative  function — ^before  the  judiciary 
will  feel  themselves  entitled  to  interpose  on 
constitutional  grounds.  To  arrest  the  legis- 
lation of  a  free  people,  especially  in  refer- 
ence to  burthens  self-imposed  for  the  com- 
mon good,  is  to  restrain  the  popular  sover- 
eignty, and  should  have  clear  warrant  in  the 
letter  of  the  fundamental  law.^    Schenley  v. 
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Allegheny,  25  Pa.  128;  1  Cooley  on  Taxa- 
tion (3d  Ed.)  186. 

The  writ  should  be  awarded.  The  people 
are  supreme,  even  though  at  times  we  may 
think  them  unwise. 


(73  W.  Va.  215) 

JENNINGS   T.    SOUTHERN   CARBON   CO. 

et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.) 

(8ylldbu8  by  the  Court,) 

1.  Mines  and  Minebals  (§  78*)  — Oil  and 
Gas  Leases— Cancellation— Abounds. 
The  owner  of  a  lease  for  the  production  of 
oil  and  gas,  containing  the  usual  terms  and  con- 
ditions, must,  if  either  mineral  is  found  in  pay- 
ing quantities  on  or  near  the  lands  leased,  ex- 
ercise due  and  reasonable  diligence,  in  prosecut- 
ing operations  thereunder,  for  the  mutual  bene- 
fit of  himself  and  the  landowner;  and,  if  he 
fraudulently  fails  or  refuses  to  conduct  such 
further  operations,  equity  will,  at  the  suit  of  the' 
lessor,  decree  either  total  or  partial  cancel- 
lation of  the  lease,  according  to  the  facts  and 
circumstances  averred  and  proved. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  205-207;  Dec.  Dig.  § 
78.*] 

i.  Mines  and  Minerals  ({  78*>— Oil  and 
Gas  Lease— Construction— Implied  Cove- 
nants. 

A  lease  which  reserves  to  the  lessor  sub- 
stantial royalties  in  kind  and  in  money  on  the 
oil  produced  and  saved  and  the  gas  used  off 
the  premises  as  the  consideration  and  induce- 
ment for  the  lease,  and  which,  while  expressly 
requiring  the  drilling  of  one  well  during  the  first 
five  years,  does  not  by  express  terms  define  the 
measure  of  diligence  to  be  exercised  after  the 
expiration  of  that  period,  contains  a  covenant 
by  the  lessee,  arising  bv  necessary  implication 
from  the  nature  of  the  lease  and  the  character 
of  the  minerals  sought,  that  if.  during  the  five 
years  allowed  for  original  exploration  and  de- 
velopment, oil  or  gas,  or  both,  are  found  in  pay- 
ing quantities,  the  work  of  development  and 
§  reduction  shall  be  continued  with  reasonable 
iligence,  to  the  end  that  the  extraction  of  oil 
and  gas  from  the  lands  leased  shall  be  mutually 
advantageous  and  profitable  to  the  lessor  and 
lessee. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §§  205-207;  Dec.  Dig.  { 
7a*] 

8.  Mines  and  Minerals  (§  73*)— Oil  and 
Gas  Lease — Construction— Implied  Cove- 
nants—**Impucation." 

Whatever  is  implied  in  a  lease  is  as  ef- 
fectual as  what  is  expressed.  Implication  is  but 
another  name  for  intention;  and  if  it  arises 
from  the  language  of  the  lease,  when  considered 
in  its  entirety,  and  is  not  gathered  from  the 
mere  expeclntions  of  one  or  both  of  the  parties, 
it  is  controlling.  Whatever  is  necessary  to  the 
accomplishment  of  that  which  is  expressly  con- 
tracted to  be  done  is  part  and  parcel  of  the  con- 
tract, though  not  specified. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  201,  210;  Dec  Dig.  § 
73.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3426,  3427.] 

4.  Mines  and  Minerals  (§  73*)  —  Oil  and 
Gas  Lease— Construction. 

Where  the  object  apparently  contemplated 
by  both  parties  to  an  oil  and  gas  lease,  at  the 
date  thereof,  is  to  obtain,  from  the  lands  leased, 


a  benefit  or  profit  as  a  result  of  operations  there- 
under, neither  is,  in  the  absence  of  a  stipulation 
to  that  eltect,  the  arbiter  of  the  extent  to  which 
or  the  diligence  with  which  the  operations  shall 
proceed ;  but  both  are  bound  by  that  degree  of 
diligence  which,  under  the  circumstances,  would 
be  reasonably  expected  of  operators  of  ordinary 
prudence,  having  regard  for  the  interests  of  both. 
[Ed.  Note, — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §§  201,  210;  Dec.  Dig.  | 
73.  ♦] 

5.  Mines  and  Minerals  (§  78*)  —  Grounds 
FOR  Equitable  Relief  —  Oil  and  Gas 
Lease. 

A  case  in  which  it  is  held  that  equity  has 
jurisdiction  to  grant  relief,  by  an  entire  or  par- 
tial cancellation  of  the  lease,  denendin?  on  proof 
of  facts,  alleged  as  fraudulent  by  a  bill  errone- 
ously dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |§  205-207;  Dec  Dig.  | 
78.*] 

(Additional  HyllabuB  hy  Edii(yrial  Btaff.) 

6.  Equity  (§  46*)— Jurisdiction— "Adequate 
Remedy  at  Law." 

The  phrase  **adequate  remedy  at  law"  is 
often  misinterpreted.  The  controlling  question 
is  not,  has  the  party  a  remedy?  but  is  that 
remedy  fully  commensurate  with  the  necessities 
and  rights  of  the  parties  under  all  the  circum- 
stances of  the  particular  case?  Or,  as  stated 
otherwise,  equity  has  no  jurisdiction  where  there 
is  full,  complete,  and  adequate  remedy  at  law. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §§  151,  152,  157, 159-163 ;   Dec.  Dig.  §  46.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  li>2,  183.] 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Action  by  Virginia  Jennings  against  the 
Southern  Carbon  Company  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Smith  D.  Turner,  of  Parkersburg,  for  ap- 
pellant Brannon  &  Stathers,  of  Weston,  G. 
W.  Farr  and  W.  B.  Gribble,  of  Wiest  Union, 
for  appellees. 


LYNCH,  J.  The  plaintiff  brought  her  sidt 
to  obtain  relief  against  the  Southern  Carbon 
Company  and  others  alleged  to  be  interested 
with  it  for  failure  properly  to  test  her  lands 
for  oil  and  gas  under  a  lease  for  that  pur- 
pose theretofore  executed  by  her,  and  of 
which  it  had  become  the  owner  by  assign- 
ment, and  for  failure  to  protect  her  lands 
from  drainage  through  wells  on  adjoining 
lands  drilled  under  other  leases  in  which  she 
alleges  its  stockholders  and  agents  had  an 
interest  with  another  defendant  The  cir- 
cuit court  dismissed  the  bill  on  demurrer,  and 
she  appealed. 

The  lease  Is  in  the  form  and  upon  the  con- 
ditions usually  contained  In  contracts  of  that 
character.  The  consideration  therefor  is  $1 
and  the  covenants  and  agreements  therelii  by 
the  lessee.  The  lessor  "by  these  presents  does 
grant,  demise,  lease,  and  let"  to  the  les^e, 
for  the  sole  purpose  of  mining  and  operating 
for  oil  and  gas,  "all  that  certain  tract  of  land 
situate  in  Doddridge  county,"  containing:  146 
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acres.  The  lessee  covenants:  First,  to  de- 
liver to  the  credit  of  the  lessor,  free  of  cost, 
in  the  pipe  lines  to  which  it  may  connect  its 
wells,  one-eighth  of  all  oil  produced  and  sav- 
ed from  the  premises;  and,  second,  to  pay 
$200  per  year  for  the  gas  from  each  gas  well 
drilled  thereon,  the  product  of  which  is  mar- 
keted and  used  off  the  premises:  '^Provided, 
however,  this  lease  shall  become  null  and 
void,  and  all  rights  hereunder  cease  and  de- 
termine, unless  a  well  shall  be  completed  on 
said  premises  within  six  months  from  the 
date  hereof,  or  unless  the  lessee  shall  pay 
at  the  rate  of  $36  quarterly  in  advance 
for  each  additional  three  months  such  com- 
pletion is  delayed  firom  the  time  above  men- 
tioned until  a  well  is  completed;  and  it  is 
agreed  that  the  completion  of  a  producing 
well  shall  be  and  operate  as  a  full  liquida* 
tlon  of  all  rental  under  this  provision  during 
the  remainder  of  the  term  of  this  lease." 
The  term  is  five  years  and  as  long  thereafter 
as  either  oil  or  gas  is  produced  from  the  land 
by  the  lessee  or  its  assigns,  with  the  right  to 
surrender  the  lease  at  any  time  to  the  lessor 
for  cancellation,  after  which  aU  liabilities  to 
accrue  thereunder  shall  cease  and  the  lease 
become  void. 

The  carbon  company  entered  on  plaintitTs 
land  in  1905  and,  on  the  extreme  eastern  edge 
drilled  a  well  to  the  "Big  Injun"  sand,  a 
depth  of  about  1,600  feet  The  well  produced 
gas  in  gteat  quantities  and  at  high  pressure, 
8,000,000  cubic  feet  daily  at  first,  and  in  pay- 
ing quantities  thereafter  to  the  date  of  this 
suit,  January,  1910.  The  company  has  done 
nothing  further  by  way  of  drilling  other 
wells  on  the  land,  or  the  first  well  to  the  low- 
er oil  and  gas  bearing  strata  found  In  that 
territory,  and  from  which  wells  on  other 
lands  within  a  few  feet  of  plaintiff's  western 
boundary  line  were  at  the^  time  and  have 
been  since  producing  both  oil  and  gas  in  pay- 
ing quantities. 

Plaintiff  charges  fraud  on  the  part  of  the 
carbon  company  in  denying  plaintiff's  im- 
portonities  for  the  drilling  of  additional 
wells  to  further  test  her  lands  and  to  protect 
her  premises  from  drainage  through  wells  on 
contiguous  lands,  in  the  production  from 
which  she  also  charges  the  company  had  an 
Interest,  either  directly  in.  its  corporate  ca- 
pacity or  through  its  controlling  stockholders 
for  its  or  their  special  benefit,  by  reason  of 
which  it  fraudulently  refrained  from  mak- 
ing any  effort  to  protect  her  lands  against 
drainage.  In  support  of  the  general  charge 
of  fraudulent  conduct,  she  alleges  that,  hav- 
ing found  in  the  well  drilled  in  1905  gas  in 
quantities  then  and  since  amply  sufficient  for 
the  operation  of  its  carbon  plant  located  iiea.r 
her  lands,  the  carbon  company  thereafter 
fraudulently  ignored  Its  obligations  to  her  in 
order  to  conserve  the  gas  within  her  lands 
for  future  consumption  as  its  needs  from 
time  to  time  might  require ;  that  it  fraudu- 
lently conspired  with  others  to  promote 
drainage  from  her  lands  through  wells  on  the 
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lands  located  near  her  western  boundary 
line;  and  that,  by  reason  of  such  fraudulent 
conduct,  the  pressure  of  the  gas  within  her 
lands  is  being  thereby  constantly  reduced  and 
therefore  gradually  destroyed  as  an  inex- 
pensive medium  for  produdng  oil  and  mar- 
keting gas  when  found,  compensation  for 
which  injury,  she  alleges,  is  not  ascertainable 
and  therefore  not  measurable  in  damages  in 
an  action  at  law.  The  demurrer,  of  course, 
admits  these  averments  of  the  bill.  They  are 
therefore,  for  the  purposes  of  this  case  as  now 
presented,  stated  herein  as  if  fully  establish- 
ed by  competent  proof.  Thus  it  is  apparent 
plaintiff  does  not  complain  of  failure  by  de- 
fendants to  comply  with  any  expressed  cove- 
nants or  conditions  of  the  lease.  She  com- 
plains of  noncompliance  with  these  thereby 
implied  from  the  nature  and  chalracter  of 
the  purposes  in  view  at  its  inception  by  both 
parties  thereto. 

The  lease  does  not  expressly  provide  for 
the  drilling  of  wells  to  any  particular  deuth 
or  stratum  wherein  either  oil  or  gas  may  be 
found.  Nor  does  it  contain  any  express  pro- 
vision for  additional  search  for  and  the  pro- 
duction of  either  substance  after  completion 
of  the  first  well,  nor  for  protection  from 
drainage.  But,  from  the  absence  of  such  stip- 
ulations, it  must  not  be  assumed  that  the 
lease  is  silent  on  the  subject,  or  that  these 
matters  are  subject  alone  to  the  arbitrary 
will  of  the  lessee. 

[1-31  There  is  in  every  lease  on  land  for 
the  production  of  oil  and  gas  a  condition,  im- 
plied when  not  expressed,  that,  when  the  ex- 
istence of  either  of  these  valuable  mineral 
substances  in  paying  quantities  becomes  ap- 
parent from  operations  on  the  premises  leas- 
ed or  on  adjoining  lands,  the  lessee  shall  drill 
such  number  of  wells  as  in  the  exercise  of 
sound  Judgment  he  may  deem  reasonably  nec- 
essary to  secure  either  oil  or  gas,  or  both, 
for  the  mutual  advantage  of  the  owner  of 
the  land  and  of  himself  as  operator  undei 
the  lease,  also  for  the  protection  of  the  lands 
leased  from  drainage  through  wells  on  ad- 
Joining  or  contiguous  lands.  As  said  in 
Brewster  v.  Zinc  Ck).,  140  Fed.  801,  72  C.  C. 
A.  213:  "Whatever  is  impUed"  in  contracts 
of  this  character,  indeed  in  any  contract,  'Ib- 
as  effectual"  and  forceful  as  are  the  things 
therein  expressed.  'Implication  is  but  an- 
other name  for  intention;  and  if  it  arises 
from  the  language  of  the  contract,  when  con- 
sidered in  its  entirety,  and  is  not  gathered 
from  the  mere  expectations  of  one  or  both  of 
the  parties,  it  is  controlling.  *  *  •  What- 
ever is  necessary  to  the  accomplishment  of 
that  which  is  expressly  contracted  to  be  done 
is  part  and  parcel  of  the  contract,  though 
not  specified."  So  Archer  on  Oil  and  Gas. 
393:  "Leases  for  oil  and  gas  are  subject  to 
the  implied  covenant  that  the  lessee  will  do 
all  that  is  necessary  to  carry  Into  effect  the 
purposes  and  objects  of  the  lease.  In  the 
absence  of  a  contract  to  begin  work  within 
a  certain  time,  there  is  an  implied  covenant 
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to  begin  within  a  reasonable  time.  When 
the  lessee  commences  explorations,  there  is 
an  Implied  covenant  that  he  will  diligently 
prosecute  the  search,  and,  if  oil  or  gas  is 
found  in  paying  quantities,  that  he  will  pro- 
tect the  lines  and  well  develop  the  territory" 
— citing,  among  others,  Knotts  y.  McGregor, 
47  W.  Va.  S66,  35  S.  E.  899;  Steelsmith  t. 
Gartlan,  45  W.  Va.  27,  29  S.  B.  978,  44  L.  R. 
A.  107;  McGraw  Oil  Ck).  y.  Kennedy,  65  W. 
Va.  699,  64  S.  B.  1027,  28  L.  R.  A.  (N.  S.)  959 ; 
Smith  y.  Root,  66  W.  Va.  633,  66  S.  B.  1005, 
30  L.  R.  A.  (N.  S.)  176;  McKnight  y.  Gas  06., 
146  Pa.  185,  23  Ad.  164,  28  Am.  St  Rep.  790; 
lams  y.  Gas  Oo.,  194  Pa.  72,  45  Atl.  54. 

Of  course  to  the  judgment  of  the  operator, 
when,  and  where,  and  how  many  wells  he 
shall  drill,  deference  is  Justly  due.  But  the 
judgment  must  be  an  honest,  not  an  arbitra- 
ry, judgment  He  must  deal  with  the  leased 
premises,  not  exclusively  to  serve  his  own 
peculiar  and  selfish  interests,  unmindful  of 
his  obligations  to  the  source  from  which  his 
authority  is  derived,  but  so  as  to  promote 
the  mutual  advantage  and  profit  of  himself 
and  the  lessor.  To  allow  him  to  direct  de- 
velopments in  the  manner  adapted  only  to 
the  promotion  of  his  gain  and  effectually  to 
the  impoverishment  of  the  lessor's  estate  in 
oil  and  gas  cannot  in  reason  be  deemed  as 
even  remotely  contemplated  by  either  party 
at  the  inception  of  the  lease.  As  in  all  other 
contracts,  so  in  this  he  must  act  and  perform 
the  contract  so  as  to  subserve  the  original 
purpose  and  intention  of  the  parties.  Hence 
the  practically  universal  interpretation  of 
oil  and  gas  leases  is  that,  where  the  contract 
does  not  expressly  state  what  shall  be  done 
by  the  lessee,  there  arises  the  legal  implica- 
tion that  if  the  latter  finds  one  or  both  of 
these  minerals  on  a  lease  operated  by  him, 
or  if  either  he  or  other  operators  find  them 
on  adjoining  lands,  he  will  drill  as  many 
wells  as  will  afford  sufficient  protection 
against  drainage  and  otherwise  so  develop 
the  leased  premises  as  to  serve  the  mutual 
benefit  of  both  lessor  and  lessee. 

The  necessity  for  such  interpretation  is 
readily  apparent  when  the  peculiar  and  dis- 
tinctive characteristics  of  these  mineral  sub- 
stances are  considered — their  illusive  and 
migratory  nature,  their  disposition  to  travel 
in  the  direction  of  least  resistance  and  to  find 
vent  through  the  most  readily  accessible 
opening.  How  far  they  travel  to  effect  es- 
cape from  the  pressure  under  which  they  are 
confined  is  problematicaL  No  one  does  or 
can  know  the  extent  nor  is  he  even  able  to 
approximate  it  v^th  any  reasonable  degree 
of  certainty.  Hence  we  say  that  although  the 
judgment  of  one  experienced  in  developments 
under  leases  of  this  character  is  controlling, 
when  compared  with  that  of  the  landowner, 
who  i»  without  such  experience,  yet  his  judg- 
ment if  fraudulently  exercised  or  exercised 
solely  to  promote  his  individual  selfish  inter- 
est thereby  ignoring  the  interests  of  the  les- 
sor, each  Judgment,  b^ng  fraudulent  wlU 


not  avalL  To  serve  him,  it  most  conform 
to  that  judgment  generally  exercised  by  oth- 
er operators  under  similar  circumstances  and 
conditions  and  in  view  of  the  real  purpose 
and  intention  of  the  parties  when  entering 
into  the  agreement. 

[4]  *'Where  the  object  of  the  operations 
contemplated  by  an  oil  and  gas  lease  is  to 
obtain  a  benefit  or  profit  for  both  lessor  and 
lessee,  neither  is,  in  the  absence  of  a  stipula- 
tion to  that  effect  the  arbiter  of  the  extent 
to  which,  or  the  diligence  with  which,  the 
operations  shall  proceed ;  but  both  are  bound 
by  the  standard  of  what,  in  the   drcum- 
stances,   would   be   reasonably   expected    of 
operators  of  ordinary  prudence,  having  re- 
gard to  the  interests  of  both."    Brewster  v. 
Zinc  Co.,  supra;   Goffinberry  v.  Sun  Oil  Co., 
68  Ohio  St  488,  67  N.  B.  1069 ;   Kleppner  v. 
Lemon,  176  Pa.  502,  35  AU.  109;   Daughette 
V.  Oil  Co.,  151  IlL  App.  102;    Guffey  Petro- 
leum  Co.  V.  Oliver  (Tex.  Civ.  App.)  79  S.  W. 
884.     "The  development  and  protection  of 
lines  which  is  implied   when  the  lease   Is 
silent  is  such  as  is  usually  found  in  the  same 
business  of  an  ordinarily  prudent  man,  nei- 
ther the  highest  nor  lowest,  but  about  medi- 
um or  average."    Harris  v.  Oil  Co.,  57  Ohio 
St  118,  48  N.  B.  502.    Where,  after  comple- 
tion of  the  first  well,  the  lessor  and  operafbr 
entered  into  an  agreement  changing  the  terms 
of  the  lease,  the  effect  of  which  was  a  waiver 
by  the  lessor  of  the  implied  condition  for 
further  development  on   other  portions   -of 
his  land,  and  therefore  a  limitation  upon  the 
production  on  the  whole  tract  it  was  held, 
notwithstanding    the    Amended    agreement, 
"that  conditions  subsequently  existing  which 
required  the  lands  to  be  protected  by  putting 
down  other  wells,  there  was  an  Implied  obli- 
gation upon  the  lessee  to  use  reasonable  dili- 
gence to  protect  the  property,  whicii  boand 
him  to  sink  as  many  wells  as  the  exercise  of 
due  diligence  should  suggest  to  an  ordinarily 
prudent  person  engaged  in  the  same  under- 
taking under  the  same  circumstances."    Gnf- 
fey  V.  Chaison,  48  Tex.  Civ.  App.  555,  107  S. 
W.  609. 

To  the  questions,  What  did  the  parties  to 
the  Jennings  lease  in  fact  contemplate  at 
the  date  thereof?  What  was  the  purpose  and 
object  intended — ^Implied?  the  inevitable  an- 
swer must  be:  First,  the  test  for  oil  and  gas 
on  the  leased  premises,  and,  if  thereby  oil  or 
gas  is  found  therein,  then  to  be  followed  by 
other  tests  and  the  production  of  quantities 
mutually  profitable  to  the  operator  and  the 
lessor. 

[6]  From  the  foregoing  exposition  of  the 
character  of  the  lease,  its  management  by 
the  carbon  company,  its  fraudulent  refusal 
of  further  developments,  the  fraudulent  com- 
bination of  its  officers  and  agents  with  other 
defendants  to  deprive  plaintiff  of  compensa- 
tory returns  from  her  lands,  it  becomes  ap- 
parent that  she  is  entitled  to  some  remedy 
either  by  an  action  at  law  for  damages  or  by 
relief  in  equity.    She  has  chosen  the  latter 


W.Va.) 


JENNINGS  V.  SOUTHERN  CARBON  CO. 


371 


remedy  and  prays  spedal  and  general  relief. 
It  therefore  devolves  on  ns  to  determine 
whether  she  has  selected  the  proper  forum, 
and,  If  so,  what  relief  may  be  granted. 

The  drcalt  court  concluded  that,  npon  the 
tSLCts  averred,  the  only  relief  permissible  is 
by  an  action  at  law  for  the  recovery  of  dam- 
ages for  the  injury  sustained  by  the  plain- 
tiff. Ordinarily  such  action  affords  an  ade- 
qiiate»  and  usually  the  proper,  remedy. 
Courts  generally  so  hold.  Ammons  v.  South 
Penn  Oil  Co.,  47  W.  Va.  610,  35  S.  B.  1004 ; 
Harness  v.  Eastern  Oil  Co.,  49  W.  Va.  232, 
38  8.  B.  662;  Core  v.  New  York  Petroleum 
Co.,  52  W.  Va.  276,  43  S.  B.  128;  McGraw 
Oil  Go.  ▼.  Kennedy,  66  W.  Va.  596,  64  S.  B. 
1027,  28  L.  R.  A.  (N.  S.)  959 ;  Hall  ▼.  South 
Penn  Oil  Co.,  76  S.  B.  124;  Kellar  v.  Craig, 
126  Fed.  630,  61  C.  C.  A.  866;  Doddridge 
OU  ft  Gas  Co.  V.  Smith  (C.  0.)  154  Fed.  970 ; 
Harris  v.  OU  Co.,  67  Ohio  St.  118,  48  N.  B. 
502.  But  most,  if  not  all,  of  these  decisions 
except  cases  wherein  fraud  is  charged  and 
proved;  equity  being  adequately  endowed 
with  jurisdiction  to  deal  with,  and  grant  ire- 
llef  against,  fraudulent  conduct,  for  relief 
from  which  there  is  not  adequate  remedy  at 
law.  Young  v.  Oil  Co.,  194  Pa.  243,  45  Atl. 
121 ;  Colgan  v.  Oil  Co.,  194  Pa.  234,  45  AtL 
119,  76  Am.  St  Rep.  695 ;  Harness  v.  Bastern 
on  Co.,  supra ;  Core  v.  New  York  Petroleum 
Co.,  supra;  Hall  v.  South  Penn  Oil  Co., 
supra;  Guffey  v.  Oliver,  supra;  Archer  on 
Oil  and  Gas,  439,  444. 

[8]  The  phrase  "adequate  remedy  at  law** 
is  often  misinterpreted.  "The  controlling 
question  is  not,  has  the  party  a  remedy?  but 
is  that  remedy  fully  commensurate  with  the 
necessities  and  rights  of  the  parties  under 
all  the  circumstances  of  the  particular  case?" 
Or,  as  stated  otherwise,  "equity  has  no  Juris- 
diction where  there  is  full,  complete,  and 
adequate  remedy  at  law."  Sinclair  v.  Young, 
100  Ya.  284,  40  S.  B.  907 ;  Richmond  Railroad 
Co.  ▼.  Brown,  97  Va.  26,  33,  32  S.  B.  775. 
To  defeat  equitable  cognizance,  the  legal  rem- 
edy must  be  full;  it  must  be  complete;  it 
must  be  adequate.  If  it  does  not  reach  the 
end  intended  and  actually  compel  perform- 
ance of  the  duty,  the  breach  of  which  is  al- 
leged, it  cannot  be  said  to  be  fully  adequate 
to  meet  the  justice  and  necessities  of  the  case. 
'*To  deny  equity  Jurisdiction  because  of  a 
remedy  at  law,  the  legal  remedy  must  not  be 
merely  partial,  but  it  must  be  adequate  and 
as  complete  and  efficacious  as  that  given  by 
equity."  Carney  v.  Barnes,  56  W.  V^  581, 
49  8.  B.  423.  "A  remedy  at  law  is  not  ade- 
quate^ in  the  sense  that  it  will  deprive  a 
court  of  equity  of  jurisdiction,  unless  it  is  as 
certain,  prompt,  and  efficient  to  the  ends' 
of  justice  as  the  remedy  in  equity.*'  Brew- 
ster T.  Zinc  Co.,  supra. 

It  is  therefore  pertinent  to  inquire  wheth- 
er damages  recoverable  by  plaintiff  in  an  ac- 
tion at  law  would  be  commensurate  as  a  re- 
dress against  the  wrong  suffered  by  her 
through  defendants  failure  fully  to  perform 


the  conditions  of  the  lease  and  at  the  same 
time  secure  performance  of  such  conditions 
and  relieve  against  the  fraud  charged.  The 
difficulty  and,  it  may  be  said,  the  impossibil- 
ity of  adequate  proof  of  the  extent  to  which 
she  is  actually  injured  presents  an  obstacle 
to  the  enforcement  of  the  legal  remedy.  Who 
can  approximate  the  quantity  of  gas  or  oil 
extractjBd  from  her  lands  through  wells  on 
the  land  of  others  adjacent  to  hers?  That 
some  was  drained  by  such  wells  is  reasona- 
bly certain.  Some  of  them  were  located  in 
close  proximity  to  her  line,  one  within  60 
feet,  one  within  150  feet,  others  further  re- 
moved but  probably  within  draining  distance, 
all  of  them  producing  in  paying  quantities 
either  oil  or  gas,  and  some  both.  There  is, 
as  we  may  readily  conclude,  a  general  con- 
sensus of  opinion,  among  those  engaged  in 
the  production  of  oil  and  gas  as  a  business, 
that  these  substances  may  be  drawn  from  one 
tract  through  wells  on  other  tracts,  but  that 
the  distance  Is  merely  conjectural.  But  how 
much  or  how  far,  no  one  can  answer.  Again, 
no  one  does  or  can  speak  within  any  reason- 
able degree  of  accuracy  as  to  the  extent  to 
which  the  gas  pressure  is  diminished  by  the 
continuous  flow  of  oil  and  gas  through  wells 
either  on  plaintHTs  lands  or  on  the  lands  of 
her  neighbors.  That  drainage  of  oil  and 
gas  and  diminution  of  gas  pressure  have  in 
fact  resulted  is  inevitable  and  reasonably 
certain.  But  the  extent  and  the  injury  re- 
sulting therefrom  is  not,  from  the  very  na- 
ture of  the  case,  even  susceptible  of  definite 
information.  Yet  it  is  a  matter  of  general 
knowledge  that  every  intelligent  operator  at- 
taches very  great  Importance  and  value  to 
the  gas  pressure  in  the  production  of  oil  and 
the  delivery  of  gas  to  the  market  The  gas, 
when  properly  confined  in  the  well  and  in 
the  conduit  leading  to  the  market,  under 
strong  pressure,  forces  itself  to  the  place  of 
consumption.  In  other  words,  with  proper 
appliances  it  is  self -marketing.  Unless  forc- 
ed to  the  surface  by  the  gas  pressure  behind 
it,  oil  generally  will  not  fiow.  It  must  then 
be  pumped — ^an  expensive  operation.  When 
these  effects  are  fraudulently  accomplished, 
equity  will  properly  assume  and  maintain 
jurisdiction  at  the  suit  of  the  person  whose 
rights  are  thus  injuriously  prejudiced.  See 
the  authorities  already  cited. 

The  cases  in  which,  because  of  a  supposed 
adequate  remedy  at  law,  relief  In  equity  has 
been  denied,  upon  allegations  similar  to  those 
contained  in  the  bill,  do  not  meet  general  ap- 
proval and  therefore  are  not  satisfactory. 
Most  of  them  say  that  ordinarily  the  remedy 
is  by  an  action  at  law.  All  of  them  exclude 
from  the  holding  cases  wherein  fraud  is 
charged  and  proved.  Judge  Brannon,  in  Mc- 
Graw OU  Co.  V.  Kennedy,  65  W.  Va.  695,  64 
S.  B.  1027,  28  L.  R.  A  (N.  S.)  959,  said:  "I 
have  never  been  reconciled  to  the  doctrine 
that  for  failure  to  drill  additional  wells  the 
lessor  must  aue  at  law  for  damage8»  and 


372 


80  SOUTHBASTBRN  BEPORTBB 


(S.a 


equity  will  not  cancel  unless  for  draining 
from  nearby  territory  and  thus  exhausting 
oil  In  the  leasehold  Involved.  I  have  asked; 
How  many  actions  must  the  landlord  bring? 
How  can  damages  be  measured?  Who  can 
see  Into  the  depth  of  the  earth?"  There  are 
in  fact  many  cases  sustaining  jurisdiction  in 
equity  to  cancel  an  oil  and  gas  lease  in  lieu 
of  specific  performance  of  its  implied  cove- 
nants for  diligent  operation  and  protection 
of  the  lines.  Brewster  v.  Zinc  Co.,  supra; 
CofiBnberry  v.  Sun  Oil  Co.,  supra ;  Kleppner 
v.  Lemon,  176  Pa.  502,  35  Atl.  109 ;  Id.,  197 
Pa.  430,  47  AtL  353;  Id.,  198  Pa.  581,  48 
Atl.  483;  Gadbury  v.  Gas  Co.,  162  Ind.  9, 
67  N.  E.  259.  62  L.  R.  A.  895 ;  BuflCalo  Oil 
Co.  V.  Jones,  75  Kan.  18,  88  Pac.  537;  Col- 
lins V.  Oil  Co.,  85  Kan.  483,  118  Pac.  54, 
38  L.  R.  A.  (N.  S.)  134;  Day  v.  Pipe  Line 
Co.,  87  Kan.  617,  125  Pac.  43;  Powers  v. 
Bridgeport  OU  Co.,  238  111.  397,  87  N.  E.  381; 
Acme  Oil  Co.  v.  WilUams,  140  Cal.  681,  74 
Pac.  296 ;  Archer  on  Oil  and  Gas,  439.  See, 
also,  GufiPey  v.  Oliver  (Tex.  Civ.  App.)  79  S. 
W.  884;  Monaghan  v.  Mount,  36  Ind.  App. 
188,  74  N.  B.  579;  Jones  v.  Mount,  166  Ind. 
570,  77  N.  E.  1089. 

Here,  according  to  the  bill,  for  a  period 
of  almost  five  years  preceding  suit,  and  pre- 
sumably continuously  thereafter,  from  the 
one  well  drilled,  the  carbon  company  has 
produced  gas  in  great  quantities  from  plain- 
tifTs  land  and  from  wells  on  contiguous  lands 
drilled  and  operated.  It,  or  its  officials  or 
controlling  shareholders,  acting  in  pursu- 
ance of  a  conspiracy,  and  therefore  fraudu- 
lently, have  during  the  same  period  produc- 
ed from  her  lands  both  oil  and  gas  in  paying 
quantities,  at  high  pressure,  through  such 
wells  on  adjacent  premises.  Thus  the  de- 
fendant carbon  company,  under  the  cloak  of 
an  agreement,  has,  by  Its  failure  to  perform 
the  conditions  of  the  lease,  in  effect  and  in 
fact  intentionally  withheld  development  of 
plaintiff's  lands  in  direct  violation  and  dis- 
regard of  plaintiff's  property  rights  in  the 
oil  and  gas  underlying  her  lands,  the  exist- 
ence of  one  or  both  of  which  therein  is  rea- 
sonably assured  from  developments  on  hers 
and  neighboring  lands.  Thus  a  situation  ai>- 
pears  wherein,  by  defendants'  conduct,  has 
occurred  an  impairment  of  valuable  property, 
resulting  in  irreparable  injury,  and  demand- 
ing a  measure  of  relief  not  available  at  law. 

The  conclusion  therefore  is  that  the  de- 
cree of  the  circuit  court  is  erroneous.  In- 
stead of  sustaining,  it  should  have  overruled, 
the  demurrer  and  on  final  hearing,  upon 
proper  pleadings  and  proof,  granted  relief, 
if  clearly  warranted  by  the  facts  and  cir- 
cumstances then  established,  in  view  of  the 
principles  herein  announced  and  there  gov- 
erning courts  of  equity.  Such  relief  may  be 
by  a  complete  or  a  partial  cancellation  of 
the  lease,  other  decisions,  if  any  to  the  con- 
trary, notwithstanding.     If  partial  only,  an 


acreage  around  the  well  heretofore  drilled, 
sufficient  for  its  reasonable  operation,  may 
be  assigned  the  carbon  company. 

We  therefore  reverse  the  decree,  overrule 
the  demurrer,  and  remand  the  cause  for  fur- 
ther proceedings  therein  as  directed. 


(9S  S.  C.  245) 

SLATER  et  aL  v.  PRICE  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.  25, 

1913.    Petition  for  Rehearing,  Dec. 

15.  1913.) 

1.  Waters  and   Watkb  Coubsss  (J  119*)— 
SuBFACE  Waters. 

While  a  landowner  can  protect  his  proper- 
ty from  the  injury  of  surface  waters,  held,  by 
an  equally  divided  court,  that  he  cannot  collect 
it  in  an  artificial  channel  and  cast  it  on  the 
land  of  his  neighbor. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  131-134;  Dec. 
Dig.  §  119.*] 

2.  Watebs   and   Wateb  Coubbes   (|   126*)— 
•  Action  fob  I njubies— Instruction. 

In  an  action  for  damages  for  obstructing 
a  drainage  ditch,  which  drained  both  plaintiffs^ 
and  defendants'  property,  where  there  was  evi- 
dence tending  to  show  that  the  ditch  had  exist- 
ed for  the  prescriptive  period,  held,  by  an  equal- 
ly divided  court,  that  an  instruction  on  the  ob- 
ligation of  a  landowner  not  to  collect  surface 
waters  into  an  artificial  channel  and  cast  them 
on  the  land  of  his  neighbor  was  proper. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  139,  141,  142; 
Dec.  Dig.  {  126.*] 

3.  Waters  and  Wateb  Coubses  (|   152*>— 
Establishment—Bubden  op  Pboof. 

In  an  action  for  obstructing  a  drainage 
ditch,  a  showing  that  it  had  existed  for  over 
20  years  held,  by  an  equally  divided  court,  to 
cast  the  burdien  on  defendants  of  showing  tliat 
the  use  was  only  permissive. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  156,  157;  Dec 
Dig.  §  152.'»] 

4.  Tbial  (§  256*)— I  nstbuctions— Request. 

Where  a  charge  is  correct  but  a  party  de- 
sires a  more  extended  charge,  held,  by  an  equally 
divided  court,  that  be  must  embody  his  propo- 
sition in  the  form  of  a  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  628-641;    Dec.  Dig.  i  256.»] 

5.  Trial  (§  251*)  —  Instructions  —  Appuca- 
bilitt  to  Issues. 

In  an  action  for  obstructing  a  drainage 
ditch,  where  plaintifiEs  claimed  that  it  was  an 
easement,  held,  by  an  equally  divided  court,  that 
an  instruction  on  the  passage  of  an  easement 
upon  conveyance  of  land  was  proper:  the  trial 
judge  being  allowed  to  charge  .the  jury  as  to 
the  law  applicable  to  all  of  the  issues. 

[Ed.  Note.— For  other  cases,  see  OTrial,  Cent 
Dig.  §§  587-595 ;   Dec.  Dig.  {  251.*] 

6.  Watebs  and   Wateb  Coubses  (t  154*)— 
Creation  of  Easements. 

WTiere  the  owner  of  a  tract  of  land  estab- 
lished a  drainage  ditch,  and  sold  off  a  j^rtion 
through  which  the  ditch  drained,  and  it  waa 
necessary  to  drain  that  land,  held^  by  an  equally 
divided  court,  that  an  easement  in  the  ditch 
passed  to  the  grantee  as  an  appurtenance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  §|  167-173;  Doc 
Dig.  §  154.*] 
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7.  Waters  and  Wateb  Goubsss  (|  125*>— 
Obstructino  Drain— Punitive  Damages- 
Allowance. 

In  an  action  for  obstnictlDg  a  drainage 
ditch,  held,  by  an  equally  divided  court  that 
pnnitivp  damages  could  not  be  allowed  against 
the  landowner,  who  was  not  in  possession,  and 
did  not  obstruct  the  ditch. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  140;    Dec.  Dig.  S 
125.^] 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;   J.  S.  Wilson,  Judge. 

ActioA  by  Wiley  Slater  and  another 
against  W.  W.  Price  and  Irving  Price.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Afi^rmed  as  to  W.  W.  Price  and  conditional- 
ly affirmed  as  to  Irving  Price. 

The  defendants'  exceptions  were  as  fol- 
lows: 

"First  Because  his  honor  erred  in  charg- 
ing the  jury  as  follows,  as  to  the  question  of 
surface  'water:  'Second,  it  is  an  actionable 
injury  for  a  person  to  collect  surface  water 
into  an  artificial  channel  and  cause  it  to  in- 
jure another's  land.  While  you  can  protect 
your  property  from  the  injury  done  you  by 
surface  water,  you  do  it  for  the  protection  of 
your  property,  and  if  you  use  legitimate 
means,  you  are  not  responsible  if  in  doing 
that  it  hurts  somebody  else.  But  you  can't 
collect  it  in  concentrated  form,  so  says  the 
law,  and  then  cause  it  to  injure  your  neigh- 
bor*— the  error  being  that  his  honor  thus 
charged  the  jury  that  the  mere  collection  of 
surface  water  would  be  an  actionable  Injury, 
whereas  such  injury  would  not  be  actionable 
unless  such  surface  water  were  collected  and 
cast  upon  a  neighbor's  property  In  concen- 
trated form  so  as  to  cause  him  damage.  The 
mere  collection  of  surface  water  upon  one's 
own  land,  or  causing  the  collection  of  it  upon 
a  neighbor's  land,  is  not  alone  actionable, 
even  though  injury  should  occur  therefrom. 

"Second.  His  honor  erred  in  charging  the 
jury  as  follows  in  regard  to  the  question  of 
easement  set  up  in  the  complaint  and  involv- 
ed in  the  case:  *Or  if  some  of  your  former 
grantors,  persons  who  owned  this  land  long 
before  you  did,  had  the  right  to  go  through 
there,  cut  a  ditch  through  there,  and  the 
owners  of  the  land  through  which  this  ditch 
goes  allow  it  to  stay  open  there,  allow  it  to 
be  used  for  20  years  or  more  without  objec- 
tion or  trouble,  for  20  years  or  more,  then  an 
easement  Is  required  through  that  land ;  then 
it  cannot  be  stopped' — thereby  charging  the 
jury  erroneously  that  the  mere  exercise  of 
the  right  set  forth,  whether  permissive  or 
otherwise,  for  the  period  of  20  years  would 
create  an  easement,  whereas  he  should  have 
charged  that  such  an  easement  could  not 
arise  by  a  mere  permissive  right,  but  that 
the  use  must  be  adverse  and  continuous  for 
the  requisite  period  in  order  to  create  an 
easement 
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Third.  Because  his  honor  erred  in  charg- 
ing the  jury  as  to  the  question  of  easement 
alleged  in  the  complaint  and  involved  in  the 
case,  as  follows:  'If  it  is  allowed  to  stay 
open  for  20  years  or  more,  it  cannot  be 
stopped  without  the  party  becoming  liable 
for  whatever  injury  it  may  cause  the  party 
off  of  whose  land  this  ditch  takes  water' — 
the  error  being  that  his  honor  thus  charged 
the  Jury  that  exercising  a  mere  permissive 
right  for  a  period  of  20  years  would  create 
a  liability  against  defendants  if  the  ditch 
in  question  were  stopped  or  discontinued  by 
them,  whereas  the  use  in  order  to  create  any 
liability  on  the  part  of  defendants  must  have 
been  adverse  in  character  and  continuous  for 
the  requisite  period,  and  a  mere  permissive 
use  could  not  create  the  easement  contended 
for  by  plaintiffs. 

"Fourth.  Because  his  honor  erred  In  charg- 
ing the  Jury,  at  the  request  of  plaintiffs'  at- 
torney, as  follows:  'Where  one  owned  a  piece 
of  land  ori^nally  drained  by  a  ditch  and 
sold  off  a  portion  through  which  the  ditch 
drained,  and  it  was  necessary  to  drain  that 
land,  that  the  use  of  the  ditch  passed  with 
the  land' — ^the  error  being  that,  although  it 
might  be  very  necessary  to  drain  the  land, 
it  might  not  be  necessary  to  drain  it  by  the 
particular  ditch  which  the  plaintiffs  were 
claiming  the  right  to  use,  and  an  easement 
or  right  to  the  use  of  the  ditch  could  not  be 
claimed  in  such  case  unless  it  was  absolutely 
necessary  to  drain  the  water  through  that 
particular  ditch. 

"Fifth.  Because  his  honor  erred  in  refus- 
ing defendants'  motion  for  a  new  trial  on  the 
ground  that  there  was  no  testimony  what- 
ever upon  which  to  base  a  verdict  against 
the  defendant  Irving .  Price,  there  being  no 
testimony  connecting  him  with  any  of  the 
alleged  matters  set  forth  in  the  oomplaint,  or 
that  he  had  any  connection  with  anything 
done  by  his  codefendant  in  respect  to  the 
ditch  in  question,  and  his  honor  should  ac- 
cordingly have  set  aside  the  verdict  and  di- 
rected a  new  trial  of  the  case. 

"Sixth.  Because  his  honor  erred  in  refus- 
ing defendants'  motion  for  a  new  trial  on 
the  ground  that  there  was  no  testimony  upon 
which  to  base  a  verdict  for  damages:  First, 
because  there  was  no  testimony  offered  by 
the  plaintiffs  to  establish  any  amount  of 
damages  actually  sustained,  either  as  to 
lands  referred  to  in  the  complaint  or  the 
crops  thereon;  second,  because  there  was  no 
testimony  offered  to  establish  the  right  to 
punitive  damages  as  to  either  of  the  defend- 
ants." 

EX  O.  Woods  and  E.  C.  Dennis,  both  of 
Darlington,  for  appellants.  J.  B.  McLauch- 
lin,  of  Columbia,  for  reQpondent& 

WATTS,  J.  This  was  an  action  for  dam- 
ages by  plaintiffs  against  the  defendants. 
The  complaint  alleges  that  plaintiffs  and  de- 
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fendants  were  owners  of  adjoining  tracts  of 
land,  and  that  plaintiffs  were  damaged  to 
the  extent  alleged  in  the  complaint,  to  wit, 
$2,000,  by  reason  of  the  defendants  obstruct- 
ing and  shutting  up  a  ditch  which  drained 
the  surface  water  from  the  tract  of  land 
owned  by  the  plaintiffs.  Both  of  the  tracts 
of  land  involved  were  originally  owned  by 
one  Reynolds,  and  both  the  plaintiffs  and 
defendants  acquired  their  titles  through 
transfers  subsequent  to  the  ownership  by 
Reynolds  of  the  entire  tract  The  cause  was 
tried  by  Judge  Wilson  and  a  Jury,  and  re- 
sulted in  a  verdict  for  the  plaintiffs  for  dam- 
ages in  the  sum  of  $100,  and  to  re-open  the 
ditch.  .  A  motion  for  a  new  trial  was  made 
on  various  grounds,  which  was  overruled, 
and  after  entry  of  Judgment  defendants  ap- 
pealed, and  asked  reversal  of  the  same.  The 
exceptions  should  be  set  out  in  the  report  of 
the  case. 

[1,2]  Exception  1  complains  of  error  on 
the  part  of  his  honor  in  charging  the  Jury 
as  to  the  question  of  surface  water.  We 
see  no  error  in  the  Judge*s  charge  taken  as 
a  whole  in  reference  to  the  matters  com- 
plained of.  There  was  some  evidence  tending 
to  show  that  the  obstruction  of  the  ditch 
caused  the  water  to  be  collected  and  thrown 
back  on  the  lands  of  the  plaintiffs,  and  that 
this  obstruction,  erected  by  the  defendants, 
cast  the  water  on  the  plaintiffs'  land  and 
prevented  it  from  going  in  the  ditch  erected 
and  maintained  for  the  purpose  of  carrying 
it  off.  The  evidence  shows  that  both  tracts 
of  land  at  one  time  were  one  tract,  and 
owned  by  one  Beynolds,  and  the  ditch  was 
put  there  to  drain  the  land.  G.  L.  Beynolds 
testifies  that  the  land  was  owned  by  his  fa- 
ther; that  he  had  known  the  land  all  his 
life;  that  at  one  time  he  owned  the  Price 
land,  and  that  then  his  brother  owned  it; 
that  the  ditch  had  been  there  practically  in 
the  same  place  aU  of  his  life.  It  is  true  he 
does  not  say  how  old  he  is,  but  testifies  he 
left  the  land  in  1886,  and  that  the  ditch  was 
there  then.  This  action  was  commenced  Oc- 
tober 24,  1910,  and  the  evidence  shows  that 
the  ditch  has  been  there  over  23  years.  There 
was  evidence  to  go  to  the  Jury  that  this 
ditch  had  been  there  during  the  ownership  of 
Reynolds  of  the  entire  tract,  which  land  is 
now  owned  by  the  plaintiffs  and  defendants, 
that  it  was  put  there  to  drain  the  lands,  and 
from  that  time  it  has  been  us^d  for  that  pur- 
pose, and  any  interference  by  obstruction, 
constructed  by  the  defendants  to  prevent  the 
waters  fiowing  in  it  from  plaintiffs'  lands 
and  casting  it  back  on  plaintiffs'  land  so  as 
to  injuriously  affect  it,  was  to  be  determined 
by  the  Jury,  and  we  fail  to  see  how  what  his 
honor  told  them  in  reference  to  surface  wa- 
ter was  prejudicial  to  the  defendants,  and 
it  was  not  in  conflict  with  the  well-consid- 
ered cases  of  Lawton  v.  South  Bound  B.  Ck)., 
ei  S.  O.  548,  39  S.  B.  752,  and  Brandenburg 
V.  Zeigler,  02  S.  G.  21,  39  S.  E).  790,  55  L. 
E.  A.  414,  89  Am.  St  Bep.  887.    The  defend- 


ants made  no  request  of  the  court  to  more 
fully  charge  along  this  line.  This  exception 
ia  overruled. 

[8, 4]  Exceptions  2  and  3  complain  of  error 
on  the  part  of  his  honor  on  the  question  of 
26  years'  use  of  the  ditch  in  question  would 
create  an  easement  in  the  plaintiffs,  even  if 
such  use  was  merely  permLssiva  We  think 
the  appellant  misapprehended  the  Judge's 
charge.  Take  it  as  a  whole,  it  is  free  from 
the  errors  complained  of.  There  was  evi- 
dence that  the  ditch  had  been  in  use  over 
20  years,  without  objection  or  hindrance  from 
any  one,  and  when  plaintiffs  established  that 
by  evidence,  then  the  burden  was  shifted  to 
the  defendants  to  rebut  that  or  show  such 
use  was  permissive  merely.  The  Judge  charg- 
ed, in  substance,  the  law  as  laid  down  in 
the  case  of  State  v.  Kendall,  54  S.  G.  192,  32 
S.  E.  300,  and  State  v.  Tyler,  54  S.  G.  295, 
32  S.  E.  422.  He  substantially  charged  the 
law  applicable  to  the  case;  and,  if  appel- 
lant desired  a  more  extended  charge,  it  was 
his  duty  to  embody  his  proposition  in  the 
form  of  a  request  These  exceptions  are 
overruled. 

[S,  8]  Exception  4  alleges  error  on  the  part 
of  his  honor  in  charging  the  Jury  that  if  it 
was  necessary  to  drain  the  lands  of  the 
plaintiffs,  the  use  of  the  ditch  in  question 
passed  with  the  lands.  This  exception  must 
be  overruled,  as  the  trial  Judge  in  each  case 
is  allowed  to  charge  the  Jury  as  to  the  law 
applicable  to  the  points  in  issue  made  by 
the  pleadings  and  evidence  admitted  in  the 
case.  There  was  no  contention  that  the 
plaintiffs  were  attempting  to  drain  their 
lands  by  trespassing  upon  or  taking  defend- 
ants' land,  but  their  contention  was  that 
Reynolds,  the  original  owner  of  the  entire 
tract  of  land,  put  the  ditch  there  to  drain  the 
entire  tract  and  subsequently  the  tract  was 
divided  into  two  tracts  with  the  ditch  there 
for  the  use  of  both  tracts,  and  it  was  neces- 
sary to  use  this  ditch  to  drain  the  lands  of 
plaintiffs,  and  plaintiffs  and  defendants  both 
acquired  the  property  subject  to  the  burdens 
and  benefits  that  existed  on  it  at  the  time 
they  acquired  it  by  purchase.  The  testi- 
mony showed  the  ditch  had  been  there  when 
Reynolds  originally  owned  the  land,  that  it 
has  been  used  continuously  for  more  than 
20  years  to  carry  the  water  off  of  plaintifliB' 
land,  that  this  use  had  been  uninterrupted, 
and  his  honor  committed  no  error  in  charg- 
ing the  Jury  as  he  did,  taking  his  charge  as 
a  whole.  Reynolds,  the  original  owner  of 
the  entire  tract  having  put  the  ditch  there 
to  drain  it  and  later  the  place  having  been 
divided  into  two  tracts,  with  the  ditch  there, 
and  being  used  for  more  than  20  years  for 
the  purpose  of  draining  the  lands,  the  de- 
fendants could  not  stop  the  ditch,  if  plaintiffs 
had  acquired  an  easement  thereon,  and  it 
was  necessary  for  plaintiffs  to  use  it  for 
that  purpose,  or  suffer  injury,  and  his  honor 
was  correct  in  charging  the  Jury  on  the  law 
applicable  to  such  a  state  of  fiictB  and  leav- 
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ing  it  to  fhem  to  determine.  Lampson  ▼. 
Milks,  21  N.  Y.  505;  Curtlss  ▼.  Agltault,  47 
N.  Y.  73.  Taking  the  charge  as  a  whole,  we 
fall  to  see  how  the  defendants  were  prej- 
udiced thereby,  as  complained  of  by  this  ex- 
ception, and  this  exception  la  overrnled. 

[7]  The  fifth  exception  alleges  error  In  not 
granting  a  new  trial  as  to  the  defendant  Irv- 
ing Price,  on  the  ground  that  there  was  no 
evidence  to  support  the  verdict  as  to  him. 
The  evidence  shows  both  the  defendants  own- 
ed the  land,  and  that  W.  W.  Price  was  In 
possession  for  both;  his  honor  submitted  to 
the  jury  the  question  both  of  compensatory 
and  punitive  damages.  The  verdict  was: 
"We  find  for  the  plaintiff  damages  In  the 
sam  of  one  hundred  dollars  and  reopen  the 
ditch."  There  Is  no  evidence  In  the  case 
that  would  warrant  a  verdict  against  Irving 
Price  for  punitive  damages.  There  Is  suffi- 
cient evidence  to  base  a  verdict  against  him 
that  the  ditch  be  reopened;  and,  unless 
plaintiffs,  within  10  days  after  remittitur  of 
this  court  Is  sent  down  to  circuit  court,  re- 
mits on  record  as  to  Irving  Price  the  $100 
as  damages,  so  that  the  verdict  will  then  be 
to  reopen  the  ditch,  and  $100  damages 
against  W.  W.  Price,  then  a  new  trial  shall 
be  granted  as  to  Irving  Price. 

Exception  6  alleges  error  in  not  granting 
a  new  trial,  as  there  was  no  evidence,  what- 
aoever  to  support  the  verdict  as  to  any  dam- 
ages, either  actual  or  punitive.  A  perusal  of 
the  evidence  shows  that  there  was  ample 
testimony  to  support  the  verdict,  and  this 
exception  Is  overruled. 

Judgment  affirmed  as  to  W.  W.  Price. 

New  trial  nisi  as  to  Irving  Price. 

HYDRICK,  J.  (dissenting).  I  think  the 
second,  third,  and  fourth  exceptions  should 
be  sustained. .  The  trial  In  the  circuit  court 
proceeded  on  the  theory  that  the  complaint 
alleged  a  cause  of  action  for  the  obstruc- 
tion of  an  easement  which  plaintiffs  claimed 
on  two  grounds:  (1)  By  prescription;  (2)  as 
a  quasi  continuous  and  apparent  easement, 
which  was  created  in  favor  of  plaintiffs* 
land,  and  Imposed  as  a  burden  upon  defend- 
ants' land  by  one  Reynolds,  while  he  owned 
both  tracts,  and  was  existing  as  such,  when 
the  unity  of  title  and  possession  was  severed. 

After  stating  the  Issues  and  the  law  rela- 
tive to  surface  waters  the  presiding  Judge 
Instructed  the  jury  with  regard  to  an  ease- 
ment by  prescription  as  follows:  *'Now,  there 
Is  another  thing.  There  Is  such  a  thing  as 
an  easement  whereby  you  can  get  a  right — 
buy  a  right — ^to  go  through  a  man*s  land, 
and  yon  have  that  right;  you  have  a  deed 
to  that.  Or  If  some  of  your  former  grantors, 
persons  who  owned  this  land  long  before 
you  did,  had  the  right  to  go  through  there, 
cat  a  ditch  through  there,  and  the  owners 
of  the  land  through  which  this  ditch  goes 
allow  It  to  stay  open  there,  allow  It  to  be 
used  for  20  years  oi  more,  without  objection 
or  trouble,  for  20  years  or  more,  then  an 


easement  Is  acquired  through  that  land;  then 
It  cannot  be  stopped.  If  It  Is  allowed  to 
stay  open  for  20  years  or  more.  It  cannot  be 
stopped  without  the  party  becoming  liable 
for  whatever  Injury  It  may  cause  the  party 
off  whose  land  this  ditch  takes  water."  No 
other  Instruction  on  that  subject  was  given, 
as  will  appear  from  the  charge,  which  will 
be  reported.  This  Instruction  authorized  the 
finding  that  the  easement  was  established 
by  proof  of  20  years'  permissive  use.  This 
court  has  never  held  that  use  alone,  how- 
ever long  continued,  will  establish  a  private 
easement  On  the  contrary,  It  has  always 
held  that,  to  have  that  effect,  the  use  must 
be  adverse.  Lawton  v.  Rivers,  2  McGord, 
445,  13  Am.  Dec.  741;  Bailey  v.  Gray,  53 
S.  C.  514,  81  S.  E.  354.  The  cases  of  State 
V.  Kendall,  54  S.  G.  192,  32  S.  B.  300,  and 
State  V.  Tyler,  54  S.  G.  295,  32  S.  E.  422,  do 
not  hold  a  contrary  doctrine.  In  the  former, 
no  such  question  was  made  or  decided.  In 
the  latter,  it  was  assigned  as  error  that  the 
trial  judge  charged  the  jury  that  the  public 
could  acquire  the  right  to  travel  a  road 
merely  by  traveling  It  for  20  years.  The  ex- 
ception on  that  point  was  overruled  on  the 
ground  that  the  judge  had  not  so  charged. 
After  analyzing  the  charge,  the  court  said: 
"Stated,  then,  briefly,  the  jury  were  Instruct- 
ed that  a  highway  arises  by  prescription 
from  the  continuous,  uninterrupted,  adverse 
use  thereof  by  the  public,  under  claim  of 
right,  for  20  years."  In  the  same  case  It  was 
said:  "The  general  Instruction  that  the  use 
must  not  be  permissive,  but  must  be  adverse 
and  under  claim  of  right,  gave  appellant  the 
full  benefit  of  the  law  applicable  to  estab- 
lishing a  private  way  by  prescription. 
Whether  the  open  and  uninterrupted  use  by 
the  public  of  a  neighborhood  road,  as  a  pub- 
lic road,  for  20  years,  with  the  knowledge  and 
acquiescence  of  the  landowner,  and  with  no 
assertion  of  opposing  right  by  him,  would 
warrant  a  presumption  that  the  use  was  ad- 
verse and  under  claim  of  right,  or  would 
warrant  the  presumption  of  a  dedication  by 
the  landowner,  and  an  acceptance  by  the 
public,  need  not  now  be  considered  or  de- 
cided, but  see  State  v.  Sartor,  2  Strob.  66, 
and  State  v.  Floyd,  39  S.  G.  25  [17  S.  B.  505]." 
The  Intimation,  In  the  last  quotation,  that 
the  kind  of  use  there  mentioned,  running 
through  a  period  of  20  years,  would  raise  a 
presumption  that  It  was  adverse,  or  that  the 
way  had  been  dedicated  to  the  public,  does 
not  Infringe  upon  the  universal  rule  that, 
to  acquire  a  way  by  prescription,  the  use 
must  be  adverse.  On  the  other  hand,  It  Im- 
plies the  existence  of  that  rule;  for.  If  the 
use  need  not  be  adverse,  there  would  be  no 
need  of  the  presumption.  The  presumption 
merely  supplies,  prima  fade,  at  least,  that 
which  all  our  cases  hold  to  be  necessary  to 
establish  such  right,  to  wit,  proof  that  the 
use  was  adverse.  The  presumption  shifts 
the  burden  upon  the  party  denying  the  right 
to  prove  that  the  use  was  permlsslva    But, 
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as  will  be  readily  seen,  an  instruction  ttiat 
20  years'  use  of  the  kind  described  will  raise 
a  presumption  that  it  was  adverse,  and  shift 
the  burden  upon  the  party  denying  the  right 
to  prove  that  it  was  permissive,  is  vastly 
different  from  an  instruction  that  It  estab- 
lishes the  rlg^ht,  because  the  presumption 
may  be  rebutted  by  proof  that  the  use  was 
permissive,  or  by  proof  of  other  circum- 
stances which  would  defeat  the  easement, 
notwithstanding  such  use. 

Moreover,  we  must  not  overlook  the  fact 
that,  in  each  of  the  cases  cited,  the  claim  of 
an  easement  in  the  public — a  public  road — 
was  involved,  and  th^t  there  is  a  difference 
between  the  quantum  of  proof  necessary 
to  establish  a  public  and  a  private  right  of 
way;  the  former  requiring  less  proof  than 
the  latter.  In  State  v.  Sartor,  2  Strob.  60, 
Judge  O'Neall  said:  "In  on^  respect,  i  think, 
there  Is  a  great  difference  as  to  the  evidence 
from  which  a  dedication  to  public  use  may 
be  presumed  and  prescription  for  a  private 
way.  In  the  latter  no  such  right  can  arise 
In  woodland,  without  some  unequivocal  act 
of  adverse  right,  such  as  cutting  out  the 
road,  or  repairing  it.  The  reason  of  that  is 
obvious — ^a  private  way  is  an  easement  in 
favor  of  another,  in  derogation  of  the  rights 
of  the  owner,  and  hence  is  not  to  arise  with- 
out clear,  unequivocal  proof  of  such  facts 
as  will  give  the  right  from  the  owner  to  the 
claimant.  In  the  case  of  a  public  way, 
every  man  holds  his  land  subject  to  the  right 
of  the  state  to  lay  out  roads  over  it  for  pub- 
lie  purposes.  This  being  so.  If  the  way  be 
found  to  exist  long  enough  to  presume  a 
dedication,  the  right  to  regard  It  as  public, 
if  Its  other  characteristics  be  found,  is  made 
out."  See,  also,  State  v.  Rodman,  86  S.  C. 
158,  68  S.  E.  343.  But  none  of  our  cases 
hold  that  a  private  easement,  such  as  that 
here  claimed,  can  be  established  by  use,  un- 
less it  Is  adverse. 

I  think  the  court  erred  also  in  the  in- 
struction as  to  the  law  applicable  to  the 
second  ground  upon  which  the  plaintiffs 
claim  the  right  to  use  the  ditch,  to  wit, 
that  It  was  what  Is  called  a  quasi  ease- 
ment, when  the  unity  of  title  was  severed. 
There  was  testimony  to  show  that  the  ditch 
was  opened  by  Reynolds,  when  he  owned 
both  tracts;  but  it  falls  to  show  when  the 
severance  took  place,  and  whether  the  several 
tracts  were  conveyed  at  the  same  time  or  at 
different  times,  and,  if  at  different  times, 
whether  the  dominant  or  the  servient  tract 
was  first  conveyed.  The  order  of  convey- 
ance may  be  of  controlling  influence  in  de- 
termining such  a  right  Other  circumstances 
being  the  same,  if  Reynolds  conveyed  the 
tract  now  owned  by  the  plaintiffs  first,  tiieir 
claim  to  the  use  of  the  ditch  would  rest  upon 
stronger  grounds  than  if  he  conveyed  the 
other  tract  first.  The  rule  and  the  reason 
for  it  are  thus  stated  in  10  A.  &  E.  Enc.  L. 
(2d  Ed.)  420:  "According  to  the  estabUshed 
English  doctrine,  which  is  supported  by  some 
of   the   later    American    authorities,   if    the 


I  owner  of  both  the  quasi  dominant  and  the 
quasi  servient  tenements  conveys  the  former, 
reserving  the  latter,  all  such  continuous  and 
apparent  quasi  easements  as  are  reasonably 
necessary  to  the  enjoyment  of  the  property 
granted  pass  to  the  grantee,  giving  rise  to 
easements  by  implied  grant.  If,  on  the  other 
hand,  the  quafi  servient  tenement  is  granted, 
while  the  quasi  dominant  tenement  is  retain- 
ed, no  easement  Is  reserved  by  implication, 
unless  it  is  strictly  necessary  to  the  enjoy- 
ment of  the  property  retained.  These  rules 
are  founded  on  the  principle  that  a  grantor 
shall  not  derogate  from  his  own  grant."  In 
the  note,  the  case  of  Elliott  v.  Rhett,  5  Rlch. 
405,  57  Am.  Dec.  750,  is  cited  as  sustaining 
the  rule  of  the  text  Crosland  v.  Rogera,  32 
S.  C.  130,  10  S.  E.  874,  is  directly  in  point 
In  that  case,  plaintiff  owned  land  which  had 
been  drained  by  a  ditch  for  over  30  years, 
and  sold  part  of  it  The  ditch  ran  partly 
through  the  tract  sold  and  emptied  into  an- 
other ditch  on  that  tract,  whence  it  waa 
vented  into  a  creek.  Defendant  having  ac- 
quired title  to  the  quasi  servient  tract,  ob- 
structed the  ditch  which  drained  plaintlff^s 
land,  and  plaintiff  sued  him  for  the  obstruc- 
tion, alleging  that  he  had  the  right  to  use  the 
ditch  on  the  same  grounds  that  the  plaintiffs 
in  this  case  base  their  claim.  On  •  appeal 
from  judgment  of  nonsuit,  after  holding  that 
there  was  no  evidence  of  adverse  use  by 
plaintiff  for  the  time  requisite  to  acquire  the 
right  by  prescription,  the  court  s&ld,  as  to 
the  second  ground:  "Was  there  any  testi- 
mony introduced  as  to  the  facts  necessary  to 
imply  an  easement  reserved  in  such  a  case? 
What  facts  are  necessary?  To  this  end,  Mr. 
Washburn,  in  his  work  on  Easements,  in 
section  111,  discusses  this  matter  fully,  re- 
feriing  to  many  cases  decided  in  the  English 
courts,  as  well  as  the  different  states,  and, 
while  there  is  a  want  of  uniformity  in  these 
decisions,  we  think  the  better  doctrine  seems 
to  be  that,  In  order  to  establish  an  easement 
by  an  Implied  reservation,  where  there  has 
been  a  unity  of  possession  and  a  subsequent 
sale  of  a  portion  of  the  land  over  which  the 
easement  is  claimed,  that  said  easement 
must  have  been  apparent,  continuous,  and 
necessary  at  the  time  of  said  sale ;  the  term 
^necessary'  meaning  that  there  oould  be  no 
other  reasonable  mode  of  enjoying  the  domi- 
nant tenement  without  this  easement  And 
it  seems  to  be  less  difficult  for  the  grantee  of 
the  portion  sold  to  establish  the  easement 
than  the  grantor,  for  the  reason  that  the 
grantor  ought  not  to  be  allowed  to  derogate 
from  his  absolute  deed  by  claiming  rights 
and  burdens  over  the  land  sold,  in  the  face 
of  his  covenants  of  warranty,  even  though 
said  burden  might  have  been  apparent  and 
continuous  at  the  time.  There  should  be  an 
element  of  absolute  necessity  in  such  cases. 
See  Washburn  on  Easements,  page  60  et  seq. 
See,  also,  our  own  cases  of  Ferguson  v.  Wit- 
sell,  5  Rich.  2S4,  57  Am.  Dec  744.  and  Elliott 
i  V.  Rhett,  5  Rich.  413,  57  Am.  Dec.  750.  as  to 
the  element  of  necessity.    In  those  cases  the 
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gnestion  was  whether  the  easement  claimed 
Had  pasaed  to  the  grantee/*  The  foregoing 
dtatlori  shows  that  the  burden  was  upon 
plaintiffs  to  prove  at  least  two  things  before 
they  could  establish  the  right  to  use  the 
ditch  as  an  easement  of  necessity:  First 
That  It  was  necessary  to  use  this  ditch  to  do 
It  In  other  words — the  words  of  the  court 
in  Crosland  v.  Rogers — "that  there  could 
be  no  other  reasonable  mode  of  enjoying  the 
dominant  tenement  without  this  easement" 

If  we  bear  In  mind  the  undisputed  evi- 
dence that  Reynolds  opened  the  ditch  while 
he  owned  both  tracts,  that  there  was-  a  low 
place  In  plaintiffs'  land,  which  It  was  nec- 
essary to  drain  in  order  to  make  it  arable, 
and  that  it  had  been  drained  through  this 
ditch,  we  cannot  resist  the  conclusion  that 
the  instruction,  complained  of  in  the  fourth 
exception,  that  "where  one  owned  a  piece  of 
land  originally  drained  by  a  ditch,  and  sold 
off  a  portion  through  which  the  ditch  drain- 
ed, and  it  was  necessary  to  drain  that  land, 
the  use  of  the  ditch  passed  with  the  land,'* 
was  practically  the  direction  of  the  verdict 
for  the  plaintiffa  But,  as  there  was  testi- 
mony that  plaintiffs*  land  could  be  drained 
in  another  direction,  which  was  the  better 
and  the  natural  course  for  the  water  to  go, 
the  issue  whether  that  kind  and  degree  of 
necessity  existed  which  the  cases  above  dted 
require  to  establish  such  an  easement  should 
have  been  submitted  to  the  jury. 

As  the  testimony  fails  to  disclose  when  the 
several  parts  of  the  original  Reynolds  tract 
were  conveyed,  it  is  difficult  to  understand 
how  the  doctrine  of  title  by  prescription 
could  have  been  applied  in  the  case  at  all, 
because  it  was  impossible  to  tell  whether 
there  had  been  20  years'  use  of  the  ditch  by 
plaintiffs  and  their  predecessors  in  title  aft- 
er the  severance  of  the  unity  of  title  and 
possession  which  had  existed  in  Reynolds. 
Of  course,  no  part  of  the  time  that  the  ditch 
had  existed  and  been  in  use  before  the  sever- 
ance could  be  added  to  the  time  that  it  was 
used  afterwards  to  make  up  the  20  years. 
Yet  it  is  by  no  means  certain  that  this  was 
not  done.  At  any  rate,  the  language  of  the 
instruction  which  has  been  quoted  above  was 
broad  enough  to  warrant  the  conclusion  by 
the  Jury  that  it  might  be  done.  The  burden 
'was  upon  the  plaintiffs  to  prove  the  facts 
necessary  to  establish  the  right  claimed  by 
them,  and  to  make  the  instruction,  which  was 
given  at  their  request,  applicable. 

In  Poison  V.  Ingram,  22  S.  C.  545,  the  court 
said:  "One  claiming  an  easement  on  the 
lands  of  another  must  prove  his  right  to  it 
clearly.  The  law  is  jealous  of  such  claim, 
and  the  right  cannot  be  established  by  In- 
tendment or  presumption." 

For  these  reasons,  I  think  the  judgment 
should  be  reversed. 

FRASER,  J.,  concurs. 


Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  is  satis- 
fied that  no  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disre- 
garded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 

a64  N.  C.  330) 
DONNELL  V.  CITY  OF  GREENSBORO. 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1913.) 

1.  Eminent  Domain  (|  U7*)— AIuaicipal  Coa- 
poBATioNs  (8  736*>— Taking  Pbivate  Prop- 
icRTT  —  Pollution  of  Stream  —  Govebnt 
MENTAL  Functions. 

A  property  owner  can  recover  damages  for 
injury  to  his  property  by  the  creation  of  a  nui- 
sance by  polluting  streams  with  sewage,  tliough 
the  wrongful  acts  were  done  in  the  exercise  of 
governmental,  functions  and  notwithstanding 
Pub.  Laws  1909,  c.  793  (Revisal  Supp.  1911,  f| 
3058A),  giving  tb^  right  of  control  over  all 
streams  to  the  State  Board  of  Health;  the 
right  of  recovery  being  based  on  the  constitu- 
tional principle  that  property  cannot  be  talcen 
even  for  the  public  benefit  without  compensa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  250,  251;  Dec.  Dig.  J97;» 
Municipal  Corporations,  Cent.  Dig.  S  1552; 
D^  Dig.  i  736.*] 

2.  Appeal  and  Error  (J  1070*)— Harmless 
EJrror— Conflicting  Findings. 

In  an  action  for  an  injunction  and  for 
damage  to  property  by  creating  a  nuisance  by 
dumping  sewage  into  a  stream  to  the  Injury  of 
plaintiffs  land,  etc^  the  jurv  answered  "Yes" 
to  interrogatory  No.  1,  "Has  the  plaintiflTs 
property  been  damaged  on  account  of  the  man- 
ner and  method  employed  by  defendant  in  dis- 
posing of  its  sewage  in  N.  B.  creek  T*  and 
found,  in  answer  to  interrogatory  No.  2,  as  to 
what  permanent  damages  plaintiff  was  entitled 
to  recover  because  of  the  operation  of  defend- 
ant's sewage  system  and  disposal  plant,  that 
plaintiff  was  entitled  to  $1,000.  Interrogatory 
No.  5  was  whether  defendant's  plants  were  be- 
ing operated  according  to  the  rules  of  the  state 
board  of  health,  and  the  answer  was  "Yes"  as 
to  M.  branch  creek  and  "No"  as  to  B.  creek 
plant,  and  the  answer  was  also  "No"  to  inter- 
rogatory No.  6,  as  to  whether  the  manner  In 
which  the  plants  were  being  operated  was  a 
nuisance.  Held,  that  since  the  fifth  and  sixth 
interrogatories  were  framed  chiefly  to  deter- 
mine plaintitrs  right  to  an  injunction,  if  no  in- 
junction was  allowed,  it  could  not  be  said  that 
any  conflict  bc^tween  the  answers  to  the  fifth 
and  sixth  interrogatories  and  those  to  the  first 
and  second  was  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4231-4233;  Dec.  Dig.  I 
lOTO.^] 

3.  Trial  (§  358*)— Special  Interrogatories 
—Conflict. 

A  conflict  in  special  findings  on  a  material 
issue  will  vitiate  the  special  findings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  856 ;   Dec  Dig.  f  358.*] 

4.  Trial  (§  365*)— Special  Verdict— Con- 
struction. 

A  special  finding  or  verdict  should  be  liber- 
ally construed,  with  a  view  to  sustaining  it  if 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-Na  Series  ft  Rep'r  Indexes 
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possible,  and  to  that  end  it  shoiild  be  constmed 
with  the  pleadings,  evidence,  and  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  871-:874 ;   Dec.  Dig.  §  365.^] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Shaw,  Judga 

Suit  by  Jas.  D.  Donnell  against  the  City  of 
Greensboro.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Civil  action  to  obtain  an  injunction  re- 
straining defendant  from  emptying  its  sew- 
age into  Muddy  branch  and  North  Buffalo 
creek  and  to  recover  damages  on  account 
of  same,  tried  before  his  honor,  Thos.  J. 
Shaw,  Judge,  and  a  jury  at  August  term,  1913, 
of  the  superior  court  of  Guilford  county. 
There  was  evidence  on  part  of  plaintiff  tend- 
ing to  show :  That  he  lived  4%  miles  east  of 
Greensboro  and  was  the  owner  of  about  434 
acres  of  land  lying  on  or  adjacent  to  North 
Buffalo  creek  and  Muddy  branch,  a  tributary 
of  same,  and  flowing  into  North  Buffalo  creek 
above  plaintiff's  land.  That  the  land  con- 
sisted of  three  tracts.  One  of  177  acres, 
bought  in  1870,  lying  on  both  sides  of  Buffalo 
creek,  having  20  acres- bottom  on  one  side  and 
30  acres  on  the  other.  A  second  tract  of  197 
acres  adjoining  the  former.  This  tract  does 
not  abut  directly  upon  the  creek,  but  ex- 
tends at  one  point  to  within  10  feet  of  same, 
and  on  this  tract  plaintUTs  resid^ice  is 
situate,  being  about  one-half  mile  from  the 
creek.  And  a  60-acre  tract  adjoining  the 
others,  situate  one-half  mile  from  the  creek, 
and  bought  by  plaintiff  since  institution  of 
this  present  suit  That  some  time  prior  to 
the  institution  of  the  present  suit  the  de- 
fendant had  installed  a  permanent  sewerage 
system,  and  war  thereby  discharging  a  large 
portion  of  its  sewage  into  said  streams  above 
the  lands  of  plaintiff,  and  by  reason  of  same 
large  quantities  of  offensive  matter  was  cast 
out  and  upon  plaintiff's  bottom  lands,  spoil- 
ing the  grass  and  other  produce  of  said  lands, 
and  rendering  same  for  certain  purposes  un- 
fitted for  profitable  use,  and  further  causing 
most  offensive  smells  and  odors,  thereby 
creating  a  nuisance  and  rendering  the  said 
lands,  and  particularly  the  home  of  plain- 
tiff, most  uncomfortable,  threatening  the 
health  of  his  family,  and  causing  great  and 
permanent  damage  to  his  property.  Plain- 
tiff further  alleged  and  there  was  some  evi- 
dence tending  to  show  that  before  discharg- 
ing the  sewage  into  said  streams,  defendant 
had  not  subjected  the  same  to  proper  and  ad- 
equate treatment,  or  complied  with  the  reg- 
ulations in  reference  thereto,  and  by  reason 
of  the  city's  negligent  default  in  this  respect 
there  had  been  increase  in  the  damage  suf- 
fered by  plaintiff.  The  defendant  denied  the 
existence  of  any  nuisance,  and  alleged  that  if 
any  damage  was  suffered  by  plaintiff,  it  was 
not  near  so  great  as  claimed.  It  was  alleged, 
further,  that  the  defendants  had  constructed 
its  sewerage  system  under   authority   con- 


ferred by  the  Legislature  upon  the  city,  and 
before  emptying  its  sewage  into  said  streams 
it  was  adequately  and  properly  dealt  with, 
and  subjected  to  treatment  by  septic  tanks 
established  and  operated  pursuant  to  regu- 
lations made  by  the  State  Board  of  Health, 
under  an  act  of  the  Legislature  conferring 
full  power  to  make  the  same.  See  Laws  1909, 
c.  793  (PeU's  Supplement,  S  3058A).  By 
reason  of  said  treatment  the  said  sewage 
was  rendered  comparatively  harmless  and 
caused  no  appreciable  damage  to  plaintifTs 
land.  It  was  further  alleged  that  these 
streams  afforded  the  natural  drainage  for  all 
that  portion  of  the  city's  sewage  which  was 
discharged  into  same,  and  that  there  was  no 
Increase  of  the  damage  by  reason  of  said  dis- 
charge. And,  further,  that  a  large  part  of 
the  conditions  complained  of  were  due  and 
owing  to  the  existence  of  two  extensive  mill 
settlements  in  the  northern  part  of  the  dty, 
from  which  the  dyestuffs  and  other  objec- 
tionable matter  are  also  emptied  into  said 
streams  above  the  lands  of  plaintiff.  There 
was  much  testimony  introduced  in  support  of 
defendant's  different  positions,  and  it  was 
insisted  that  on  the  facts  in  evidence  no  ac- 
tionable wrong  against  the  dty  had  been 
shown. 

The  court  charged  the  jury,  excluding  from 
their  consideration  any  and  all  damages 
claimed  by  reason  of  the  197  and  00  acre 
tracts,  it  appearing  that  neither  of  these 
abutted  on  the  creek,  and  the  foUowlng  ver- 
dict was  rendered: 

"(1)  Has  the  plaintiff's  property  been  dam- 
aged on  account  of  the  manner  and  method 
employed  by  the  defendant  in  disposing  of  its 
sewage  in  North  Buffalo  creek,  as  alleged? 
Answer :    Tea. 

"(2)  What  permanent  damages  is  plaintiff 
entitled  to  recover  of  the  defendant  on  ac- 
count of  the  construction  and  operation  of 
its  said  sewerage  system  and  disposal  plant? 
Answer:  $1,000. 

*'(3)  Has  the  defendant  constructed  its 
sewerage  disposal  plants  upon  North  Buffalo 
creek  and  Muddy  branch  in  accordance  with 
plans  approved  by  the  State  Board  of 
Health?   Answer:  Yes. 

"(4)  If  not,  did  the  defendant's  fiiilure  to 
so  construct  said  disposal  plants  create  a 
nuisance,  as  alleged  in  the  complaint?  An- 
swer: 

"(6)  Are  said  plants  being  operated  in  ac- 
cordance with  the  rules  and  directions  of  the 
State  Board  of  Health?  Answer:  Yes,  in  re- 
gard to  Muddy  branch.  No,  in  regard  to  Buf- 
falo creek  septic  tank. 

*'(0)  If  not,  is  the  manner  in  which  said 
plants  are  being  operated  creating  a  nui- 
sance, as  alleged  in  the  plaintiff's  complaint? 
Answer:  No." 

Judgment  on  verdict  that  plaintiff  recover 
the  $1,000  and  costs,  etc.,  and  defendant  ex- 
cepted and  appealed. 


•For  other  cases  aoe  same  toplo  and  section  NUMBER  la  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Iiidez< 
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A.  Wayland  Ck>oke  and  A.  U  Brooks,  both 
^t  Greensboro,  for  appellant  Justice  & 
Broadburstp  of  Greensboro,  for  appellee. 

HOKE,  J.  (after  stating  tbe  facts  as 
above).  On  the  first  and  second  issues,  and 
by  reference  to  the  pleadings,  the  evidence, 
and  the  charge  of  the  court,  the  plaintiff  has 
been  allowed  to  recover  $1,000,  the  damage 
done  his  property  by  the  creation  and  main- 
tenance of  an  actionable  nuisance  on  the 
part  of  defendant,  and  on  careful  considera- 
tion of  the  record,  we  find  no  reason  for 
disturbing  the  result  of  the  triaL 

[1]  The  decisions  of  this  state  are  in  ap- 
proval of  the  principle  that  the  owner  can 
recover  such  damage  for  a  wrong  of  this 
character,  and  that  the  right  is  not  affected 
by  the  fact  that  the  acts  complained  of  were 
done  in  the  exercise  of  governmental  func- 
tions, or  by  express  municipal  or  legislative 
authority;  the  position  being  that  the  dam- 
age arising  from  the  impaired  value  of  the 
property  is  to  be  considered  and  dealt  with 
to  that  extent  as  a  "taking  or  appropria- 
tion," and  brings  the  claim  within  the  constl- 
tutional  principle  that  a  man's  property  may 
Dot  be  taken  from  him,  even  for  the  public 
benefit,  except  upon  compensation  duly  made. 
This  decision,  announced  in  Little  v.  Lenoir, 
151  N.  G.  415,  66  S.  E.  337,  in  an  opinion  by 
Associate  Justice  Manning,  was  reaffirmed 
and  applied  in  the  more  recent  cases  of  Mo- 
ser  V.  City  of  Burlington,  162  N.  C.  114,  78 
S.  E.  74;  Hines  v.  Rocky  Mount,  162  N.  C. 
409,  78  S.  E.  510,  and  is  sustained,  we  think, 
by  the  great  weight  of  authority  in  this 
country.  Winchell  v.  Waukesha,  110  Wis. 
101,  85  N.  W.  668,  84  Ajn.  St  Rep.  902; 
Bohan  v.  Port  Jervis,  122  N.  Y.  18.  25  N.  E. 
246,  9  L.  R.  A.  7U;  Joplin  Mining  Co.  v.  City 
of  Joplin,  124  Mo.  129,  27  S.  W.  406;  Vil- 
lage of  Dwight  V.  Hayes,  150  111.  273,  37  N. 
£.  218,  41  Am.  St  Rep.  367;  Markwardt  v. 
aty  of  Guthrie,  18  Okl.  32,  90  Pac.  26,  9  L. 
B.  A.  (N.  8.)  1150,  11  Ann.  Qis.  581;  Piatt 
V.  Waterbury,  72  Conn.  531,  45  Atl.  154,  48 
L  R.  A.  691,  77  Am.  St  Rep.  335.  The 
courts  of  Indiana,  and  probably  cases  in  one 
or  two  of  the  other  states,  seem  to  have 
adopted  the  contrary  view.  In  the  case  from 
Indiana  to  which  we  were  more  particularly 
referred  (City  of  Valparaiso  v.  Hagen  et  al., 
153  Ind.  337,  54  N.  E.  1062,  48  L.  R  A.  707, 
74  Am.  St  Rep.  305),  the  question  more  di- 
rectly presents  was  the  right  of  certain  ri- 
parian owners  to  an  injunction  against  the 
discharge  of  the  sewage  into  the  streams 
rather  than  the  right  of  recovery  for  damag- 
es suffered.  To  the  extent,  however,  that  this 
and  other  cases  of  like  kind  tend  to  uphold 
the  position  that  any  and  all  recovery  is  de- 
nied for  wrongs  of  this  character  where  the 
acts  complained  of  are  done  pursuant  to 
governmental  authority,  they  are  not,  in  our 
opinion,  in  accord  with  the  better  reason, 
nor,  as  stated,  with  the  weight  of  well-con- 
sidered authority.     We  do  not  understand 


that  the  decision  of  the  United  States  Su- 
preme Court  in  Northern  Transportation  Co. 
V.  City  of  Chicago,  99  U.  S.  635,  35  L.  Ed.  336, 
in  any  way  militates  against  our  present  rul- 
ing. In  that  case  the  dty  of  Chicago  on  the 
extension  of  La  Salle  street,  acting  under 
proper  legislative  authority,  was  excavating 
a  tunnel  under  the  Chicago  river.  The  work 
was  being  done  with  due  care  and  skill,  and, 
so  far  as  appears.  In  the  only  feasible  man- 
ner. The  plaintiff  sued,  claiming  damages 
because  the  dty  in  doing  the  work  had  ob- 
structed certain  entrances  giving  access  to 
plaintiff's  property.  Recovery  was  denied 
on  the  recognized  ground  that  mere  conse- 
quential damage  arising  from  the  lawful  use 
of  one's  own  property,  or  In  the  lawful  ex- 
ercise of  governmental  functions,  is  not  re- 
coverable And  the  court,  adverting  to  the 
principle,  held  that  a  temporary  inconven- 
ience arising  from  work  of  that  character 
and  done  in  this  way  was  not  such  an  en- 
croachment upon  the  plaintiffs  property  as 
could  be  considered  a  taking  within  the 
meaning  of  the  constitutional  principle.  But 
not  so  here;  the  verdict,  as  we  have  seen,  on 
the  first  and  second  issues  having  established 
that  defendant  has  created  and  maintained 
an  actionable  nuisance,  constituting  a  direct 
invasion  of  the  proprietary  rights  of  the 
owner,  and  permanently  impairing  the  value 
of  his  property  to  the  amount  of  $1,000.  In 
such  case  and  except  as  affected  by  the  ex- 
istence of  certain  rights  peculiar  to  riparian 
ownership,  a  recovery  does  not  seem  to  de- 
pend on  whether  the  damage  is  caused 
thorugh  the  medium  of  polluted  water  or 
noxious  air,  the  injury  is  considered  a  taking 
or  appropriation  of  the  property  to  that  ex- 
tent, and  compensation  may  be  awarded. 
Brown  v.  Chemical  Co.,  162  N.  C.  83,  77  S.  E. 
1102.  If  it  be  conceded,  therefore,  as  defend- 
ant contends,  that  the  entire  right  of  super- 
vision and  control  of  all  streams  in  cases  of 
this  kind  has  been  conferred  on  our  State 
Board  of  Health  by  Law  1909,  c.  793,  and 
that  defendant  has  complied  with  all  of  the 
regulations  made  pursuant  to  the  statute,  the 
right  of  plaintiff  to  recover  to  the  extent  al- 
lowed in  this  instance  would  be  in  no  wise 
affected.  On  this  subject  the  decisions  of  the 
English  courts  in  apparent  contravention  of 
the  position  are  not  entitled  to  that  pur- 
suasive  force  usually  and  deservedly  allowed 
them  here,  for  the  reason  that  in  England 
the  power  of  Parliament  is  supreme. 

It  is  not  under  the  constitutional  restraints 
protecting  the  rights  of  individuals  which 
prevail  in  this  country,  and  which  are  made 
the  basis  of  our  present  decision.  Recogniz- 
ing this,  these  acts  in  almost  all  instances 
make  provision  for  compensation  to  individ- 
uals who  are  Injured  in  carrying  out  their 
measures,  but  where  they  do  not,  and  are 
clearly  incapable  of  such  interpretation,  no 
recovery  of  any  kind  may  be  allowed  in  the 
courts.  This  constitutes,  perhaps,  the  chlef- 
est  difference  in  our  systems  of  government. 
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and  the  dedslons  of  the  English  courts, 
therefore,  interpreting  acts  of  Parliament  In 
reference  to  this  and  kindred  questions,  are 
not,  as  a  rule,  safe  guides  to  correct  con- 
clusion with  us.  There  Is  no  objection  open 
to  defendants  on  their  evidence  to  the  effect 
that  Buffalo  creek  and  Muddy  fork  afford 
the  natural  drainage  to  all  that  portion  of 
the  city'  of  GreeusDoro  from  which  the  sew- 
age is  emptied  into  said  streams,  nor  by  rea- 
son of  the  fact  that  there  are  north  of  the 
city  and  outside  of  the  corporation  two  ex- 
tensive mill  settlements  from  which  objec- 
tionable matter  is  also  emptied  into  these 
streams.  In  the  careful  and  comprehensive 
charge  of  the  court,  these  sources  of  con- 
tamination, and  any  and  all  effect  from  them, 
were  excluded  from  consideration,  and  the 
jury  were  confined  to  the  damages  arising 
by  reason  of  operation  of  defendant's  sew- 
erage system,  and  not  otherwise. 

[2-4]  The  only  perplexity  presented  in  the 
record  arises  from  the  apparent  conflict  in 
the  findings  of  the  jury  on  the  first  and  sec- 
ond and  on  the  fifth  and  sixth  issues.  It 
is  well  understood  that  a  conflict  in  a  ver- 
dict on  essential  and  determinative  issues 
will  vitiate,  but  It  Is  also  well  recogniz- 
ed that  a  verdict  should  be  liberally  and 
favorably  construed  with  a  view  to  sustain- 
ing it  if  possible,  and  that  in  order  to  a 
proper  apprehension  of  its  significance  resort 
may  be  had  to  the  pleadings,  the  evidence, 
and  the  charge  of  the  court  (Richardson  v. 
Edwards,  156  N.  C.  690,  72  S.  B.  482;  State 
V.  Murphy,  157  N.  C.  614,  72  S.  E.  1075),  and 
In  this  instance,  on  perusal  of  the  record,  it 
will  clearly  appear  that  the  fifth  and  sixth 
Issues  were  framed  and  submitted  with  a 
view  chiefly  of  determining  the  plaintiff's 
right  to  Injunctive  relief;  his  honor  being  of 
opinion  that  this  right  would  only  exist  in 
case  of  substantial  damage  arising  from  the 
negligent  failure  of  the  defendant  and  its 
agents  to  properly  operate  the  system  in  ac- 
cordance with  the  authoritative*  regulations 
established  by  the  State  Board  of  Health.  We 
are  not  prepared  to  dlifer  from  this  view  of 
his  honor.  See  Morse  v.  City  of  Worcester, 
139  Mass.  389,  2  N.  E.  604.  But  as  no  injunc- 
tion was  allowed  in  the  case,  the  question  Is 
not  presented,  and  it  further  appears,  that 
his  honor  was  careful  in  directing  the  jury 
that  their  flnding  on  the  fifth  and  sixth  is- 
sues should  not  be  allowed  to  affect  their 
consideration  of  the  first  and  second. 

We  are  not  unmindful  of  the  suggestion, 
also  appearing  from  the  facts  in  evidence, 
that  there  are  30  or  40  suits  of  like  kind 
against  the  dty  dependent  on  the  determi- 
nation of  the  present  action,  and  that  if  re- 
coveries are  allowed,  a  burdensome  liability 
may  be  established. 

Recognizing  the  Importance  of  the  princi- 
ple involved  and  the  practical  effect  of  its 
application  in  the  present  instance,  we  have 


given  the  cause  our  most  careful  considera- 
tion; and,  having  done  this,  we  must  ad- 
minister the  law  as  we  are  enabled  to  see  it, 
and  trust  to  the  moderation  and  good  sense 
of  our  juries  to  make  fair  and  righteous  ;id- 
jnstment  of  the  conflicting  Interests  involved 

There  is  no  error,  and  the  judgment  as  al- 
tered on  the  verdict  Is  affirmed. 

Affirmed. 

(164  N.  C.  262) 

MAY  ▼.  MORGANTON  MFG.  ft  TRADING 

CO. 

(Supreme  Court  of  North  Carolina.     Dec.  IL 

1913.) 

1.  Adverse  Possession  (i  44*)— Showing  Ti- 
tle OUT  op  State— Continuity. 

In  showing  title  out  of  the  state  under 
Revisal  1905,  {  380,  by  adverse  possession  for 
30  years,  it  is  not  necessary  to  prove  that  such 
possession  has  been  continuous  one  year  with 
another. 

ri'M.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f§  226-231;  Dec.  Dig.  | 
44.*] 

2.  Advebsb  Possession  (J  43*)— Showing  Ti- 
tle OUT  OF  State— Pbivity  Between  Oc- 
cupants. 

Privity  of  estate  between  the  different  oc- 
cupants is  necessary  under  Revisal  1005,  §  SSO, 
allowing  the  showing  of  title  out  of  the  state 
by  proof  of  the  person  in  possession,  or  those 
under  whom  he  claims,  having  been  in  adverse 
possession  for  30  years. 

[iOd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  213-224;  Dec.  Dig.  | 
43.*] 

3.  Adverse  Possession  (§  31*)  — Showing 
Title  out  op  State— Actual  Possession, 

The  possession,  within  Revisal  1005,  §  3S0, 
allowing  the  showing  of  title  oat  of  the  state 
by  proof  of  adverse  possession  for  30  years,  is 
actual  possession,  and  while  continuous  occu- 
pation is  not  necessary,  there  must  be  some 
possession  of  a  hostile  character  sufficiently 
definite  and  observable  to  apprise  the  true  own- 
er that  his  proprietary  rights  are  being  in- 
vaded and  of  the  extent  of  the  adverse  claim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  128-133;  Dec  Dig.  | 
31.*] 

4.  Advebsb  Possession  (|  19*)  —  Showing 
Title  out  op  State— Necessity  of  Inclo- 

SURE    AND    OLEABINO. 

An  inclosure  or  clearing,  defining  the  full 
extent  of  the  claim,  is  not  necessary  to  show 
title  out  of  the  state  by  30  years'  adverse  pos- 
session; Revisal  1905,  |  380,  providing  "such 
possessroD  having  been  ascertained  and  identi- 
fied under  known  and  visible  lines  or  bound- 
aries." 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f  §  99-105 ;  Dec.  Dig.  |  19.*] 

6.  Adverse  Possession  (§  66*)  — Showing 
Title  out  of  State— Extending  Effboi 
Beyond  Inclosure  or  Clearing. 

When,  to  show  title  out  of  the  state,  un- 
der Revisal  1905,  §  380,  by  30  years'  adverse 
possession,  there  having  been  no  color  of  title, 
it  is  sougnt  to  extend  the  e£fect  of  an  adverse 
occupation  beyond  an  actual  inclosure  or  clear- 
ing, up'  to  marked  lines  or  boundaries,  there 
must  be  some  evidence  tending  to  connect  the 
physical  occupation  with  such  boundaries,  or  to 
show  some  exclusive  control  over  the  unoccu- 
pied portion,  sufficiently  definite  and  observable 
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to  apprise  the  true  owner  of  the  extent  of  the 
adverse  claim. 

(Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Bcssion,  Cent  Dig.  {§  371-383;  Dec  Dig.  { 
66.*] 

8.  AovKBsx  Possession  (|  66*)  —  Showing 
Tttlx  out  of  State— Extbnt  of  Posses- 
sion. 

Actual  occupation  or  possession  for  30 
years  at  an  old  house  place  and  a  clearing  of 
several  acres  about  it,  with  nothing  more  ex- 
cept marks,  16  to  20  years  old,  on  trees  in 
woodland  beyond,  is  not  enough  to  extend  the 
force  and  effect  of  such  occupation,  and  show 
title  out  of  the  state  to  the  woodland. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session*  Gent.  Dig.  {{  371-^83;  Dec  Dig.  | 
66.*] 

7.  Trial  (§  194*)— I nstbuctions— Weight  of 

Evidence. 

The  weight  of  the  circumstance,  relevant 
to  the  issue  of  the  location  of  a  boundary  in 
a  deed,  that  the  deed  purported  to  convey  50 
acres,  and  would  include  that  amount  if  the 
boundary  was  located -as  contended  by  one  of 
the  parties,  while  it  would  embrace  60  acres 
if  the  location  was  as  contended  by  the  other, 
being  for  the  jury,  it  was  error  for  the  judge 
to  state  to  the  jury  that  he  did  not  think  the 
acreage  was  of  so  great  value  to  aid  them  in 
determining  the  location,  but  that  they  could 
consider  it  if  it  was  any  aid  according  to  their 
finding. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  413,  436,  439-441,  446-454.  45^-466; 
Dec  Dig.  S  194.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  Cllne,  Judge. 

Action  by  Sarah  May  against  the  Morgan- 
ton  Manufacturing  &  Trading  Company. 
From  a  Judgment  on  a  verdict  for  plaintiff, 
defendant  appeals.  Reversed,  and  new 'trial 
ordered. 

Civil  action  to  recover  damages  for  tres- 
pass to  realty,  involving  also  an  issue  as  to 
title. 

The  plaintiff  introduced  the  following 
deeds:  "(1)  Deed  from  H.  H.  Walton  and 
wife  to  Alex  Sisk,  dated  October  4,  1899,  con- 
taining the  following  description:  Beginning 
on  a  pine  and  runs  south  85**  east  60  poles  to 
a  chestnut;  thence  south  70*"  east  60  poles 
to  a  white  oak ;  thence  north  80  ^oles  to  a 
stake;  thence  west  120  poles  to  a  stake; 
thence  south  50  poles  to  the  beginning,  con- 
taining 50  acres,  represented  on  the  annexed 
plat  under  its  calls  of  course  and  distance  by 
the  letters  a,  h,  c,  d,  e.  (2)  Deed  from  Alex 
Sisk  and  wife  to  William  Maloney,  dated 
November  18,  1901,  containing  substantially 
the  same  description  and  calling  for  same 
acreage;  50  acres.  (3)  Deed  from  William 
Maloney  and  w£fe  to  Sarah  A.  May,  dated 
May  11,  1903,  containing  the  following  de- 
scription: Being  a  tract  of  50  acres,  more  or 
less,  beginning  on  a  pine  on  the  south  side  of 
a  road  and  runs  east  60  poles  to  a  chestnut ; 
same  course  60  poles  to  a  large  white  oak ; 
thence  north  80  poles  to  a  black  oak ;  thence 
west  120  poles  to  a  stake;  thence  south  to 
the  beginning — being  a  tract  of  land  bought 
of  H.  H.  Walton  by  Alex  Sisk  and  conveyed 


by  Sisk  to  William  Maloney  and  wife,  which 
said  tract  lies  and  is  situated  on  one  prong 
of  Hairs  creek,  reference  hereby  made  to 
deeds  to  said  Walton  and  Sisk  for  more  spe- 
cific calls  and  boundaries,  represented  on  the 
annexed  plat  according  to  the  calls  by  course 
and  distances  by  the  figures  i,  2^  S,  4.'* 
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Plaintiff  then  offered  evidence  tending  to 
show  title  out  of  the  state,  and  also  that 
plaintiff  and  her  more  immediate  grantors 
had  occupied  and  possessed  the  property 
covered  by  the  above  deeds  for  seven  consecu- 
tive years  next  before  action  brought  There 
was  also  evidence  tending  to  show  the  cutting 
of  timber,  complained  of,  by  defendant  in  a 
lot  of  woodland  in  the  northeastern  part  of 
the  land  between  the  lines  S  and  4  ^^^  d 
and  e,  near  the  eastern  boundary  as  claimed 
by  plaintiff.  It  was  admitted  on  the  argu- 
ment here  that  the  deed  from  Wm.  Maloney 
and  wife  to  plaintiff  covered  the  land  in  con- 
troversy; that  the  deeds  from  Walton  and 
wife  to  Sisk  and  from  Sisk  and  wife  to  Ma- 
loney did  not  cover  the  land  in  the  calls  by 
course  and  distance  and,  unless  their  correct 
location  was  made  to  embrace  the  locus  in 
quo  by  marked  and  recognized  lines  and 
corners. 

The  jury  rendered  the  following  verdict: 

"(1)  Has  the  defendant  trespassed  and  cut 
timber  on  the  lands  of  the  plaintiff  as  al- 
leged in  the  complaint?    Answer:    Yes. 

"(2)  If  so,  what  damages  has  plaintiff  suft> 
tained  thereby?    Answer:    $138." 

Judgment  on  the  verdict,  and  defendant  ex- 
cepted and  appealed. 

Avery  &  Ervin,  of  Morganton,  for  appel- 
lant J.  T.  Perkins,  of  Morganton,  for  ap- 
pellee. 

HOKE,. J.  (after  stating  the  facts  as  above). 
The  plaintiff,  relying  in  great  measure  on 
showing  title  by  seven  years'  adverse  occupa- 
tion of  land  under  color,  was  required  to 
prove  title  out  of  the  state,  and  endeavored 
to  meet  this  requirement  by  showing  30  years' 
adverse  possession  and  also  by  evidence  tend- 
ing to  prove  that  the  locus  in  quo  was  em- 
braced within  a  grant  of  the  state  to  Erwin 
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and  Greenlee^  bearing  date  In  1795,  and  both 
phases  of  the  inquiry  were  submitted  to  the 
Jury  on  the  issue  as  to  plaintiffs  title. 

[1-3]  Adverse  possession  for  30  years  is  one 
of  the  recognized  methods  of  showing  title 
out  of  the  state,  and  it  is  not  necessary  to 
prove  that  such  possession  has  been  continu- 
ous one  year  with  another,  and,  in  cases  com- 
ing within  the  former  law,  it  was  not  requir- 
ed to  show  any  privity  of  estate  between  the 
different  occupants ;  this  last  position  having 
been  changed  by  our  statute  on  the  subject 
and  as  to  causes  coming  within  its  provisions. 
Phipps  V.  Pierce,  94  N.  O.  518 ;  Price  v.  Jack- 
son, 91  N.  C.  11-15 ;  Revisal,  §  380.  The  pos- 
session referred  to,  however,  within  the  mean- 
ing of  the  principle,  is  actual  possession,  not 
necessarily  continuous  occupation  of  the  prop- 
erty, but  there  must  be  some  possession  of 
a  hostile  character  sufficiently  definite  and 
observable  to  apprise  the  true  owner  that 
his  proprietary  rights  are  being  invaded  and 
of  the  extent  of  the  adverse  claim. 

[4,  S]  Where  one  is  in  possession  under 
color  of  title,  having  definite  lines  and  bound- 
aries, the  calls  and  descriptions  of  the  deed 
may  be  sufficient;  but,  where  there  is  no 
deed  or  color  giving  description  of  the  prop- 
erty, their  actual  possession  must  be  shown. 
It  is  not  always  required  for  this  purpose 
that  there  should  have  been  an  inclosure  or 
a  clearing  defining  the  full  extent  of  the 
claim.  As  indicated  by  the  statute,  it  may 
be  sufficient  to  show  possession  "ascertained 
and  identified  under  known  and  visible  lines 
and  boundaries.  Rev.  §  380.  But  when  it 
is  sought  to  extend  the  effect  of  an  adverse 
occupation  beyond  an  actual  inclosure  or 
clearing  and  up  to  marked  lines  and  bound- 
aries, there  must  be  some  evidence  tending 
to  connect  the  physical  occupation  with  the 
boundaries  claimed  or  some  exclusive  con- 
trol and  dominion  over  the  unoccupied  por- 
tion .  sufficiently  definite  and  observable,  as 
stated,  to  apprise  the  true  owner  of  the  ex- 
tent of  the  adverse  claim.  Davis  v.  McArth- 
ur,  78  N.  C.  357 ;  Wallace  v.  Maxwell,  32  N. 
C.  110,  51  Am.  Dec.  380;  Id.,  29  N.  C.  135- 
137;  Bynum  v.  Thompson,  25  N.  O.  578; 
Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418,  84 
N.  W.  855,  85  N.  W.  402,  83  Am.  St  Rep. 
905;  De  Frieze  v.  Quint,  94  Cal.  653,  30  Pac. 
1,  28  Am.  St  Rep.  151 ;  Wade  v.  McDougle, 
59  W.  Va.  113,  52  S.  B.  1026;  Porter  v.  Ken- 
nedy, 1  McMul.  (S.  G.)  354.  In  Bynum  v. 
Thompson  the  correct  principle  is  stated  as 
follows:  "It  is  admitted  that,  upon  a  long 
possession,  all  necessary  assurances  may  and 
ought  to  be  presumed.  But  the  question  is: 
What  is  possession  for  that  purpose?  Plain- 
ly, it  must  be  actual  possession  and  enjoy- 
ment It  is  true,  indeed,  that  if  one  enters 
into  land  under  a  deed  or  will,  the  entry  is 
into  the  whole  tract  described  in  the  convey- 
ance, prima  facie,  and  is  so  deemed  in  re- 
ality, unless  some  other  person  has  posses- 
sion of  a  part,  either  actually  or  by  virtue 
of  the  title.    But  when  one  enters  on  land* 


without  any  conveyance,  or  other  thing,  to 
show  what  he  claims,  how  can  the  possession 
by  any  presumption  or  implication  be  extend- 
ed beyond  his  occupation  de  facto?  To  al- 
low him  to  say  that  he  claims  to  certain 
boundaries  beyond  his  occupation,  and  by 
construction  to  hold  his  possession  to  be  com- 
mensurate with  the  claim,  would  be  to  liold 
the  ouster  of  the  owner  without  giving  Mm 
an  action  therefor.  One  cannot  thus  make 
in  himself  a  possession  contrary  to  the  fact." 

[6]  The  case  of  Smith  v.  Bryan,  44  N.  a 
180-182,  in  no  wise  militates  against  this 
principle;  on  the  contrary,  serves  the  better 
to  illustrate  it,  the  evidence  in  that  case 
tending  to  show  clearing  and  exercise  of  con- 
trol up  to  the  known  and  visible  lines  and 
boundaries.    On  careful  examination  of  the 
record,  we  fail  to  find  evidence  in  the  facts, 
as  now  stated,  tending  to  connect  the  earlier 
and  actual  occupation  or  possession,  relied 
upon  by  plaintiff,  to  show  title  out  of  the 
state,  with  the  lines  and  boundaries  in  the 
northeastern  portion  of  the  land  claimed  and 
necessary  to  cover  the  locus  in  quo.    Tbere 
is  testimony  of  long  possession  at  an  old 
house  place  in  the  western  part  of  the  tract 
and  a  clearing  of  several  acres  around,  it, 
but  there  is  nothing  to  connect  such  an  oc- 
cupation with  the  lines  referred  to.    Tbere 
seems   to    be   no    satisfactory   evidence    of 
marks  through  that  woodland  of  suffici^it 
age  to  answer  the  requirement    The  witness 
Denton,  a  surveyor,  said  he  observed  some 
marked  lines,  out  there,  on  a  survey  made 
by  him  something  like  8  or  9  years  before 
the  trial,  and  they  seemed  to  be  15  or   20 
years  of  age  marks,  therefore  which,  of  tbem- 
selves,  could  have  had  no  connection  with 
the  old  settlement  in  the  western  part  of  the 
plat,  where  the  clearing  was,  and  we  find  no 
evidence  of  any  exercise  of  control  or  do- 
minion of  the  unoccupied  portion  of  the  land 
in  any  way  connected  with  the  occupants  of 
the  old  clearing  or  the  title  they  professed 
to   assert    On  this   phase  of  the   inquiry, 
therefore,  we  must  hold  there  was  reversible 
error  in  allowing  the  jury  to  determine  title 
out  of  the  state  by  adverse  possession  and  by 
reason  of  an  old  settlement  and  clearing  on 
the  western  portion  of  the  land,  when  there 
was  not  color  of  title  defining  the  limit  of 
the  claim  and  no.  evidence  tending  to  extend 
the  force  and  effect  of  such  occupation  to  the 
woodland  on  the  eastern  part  of  the  land, 
and  which  was  necessary  to  include  the  locus 
in  quo. 

[7]  Again,  in  the  effort  to  establish  title 
in  herself  by  seven  years'  adverse  possession 
under  color,  the  immediate  deed  to  plaintiff 
was  insufficient  for  the  purpose,  bein^:  only 
six  years  old  at  the  time  of  action  brought, 
and  it  was  necessary,  therefore,  for  plaintiff 
to  show  that  one  or  both  of  the  preceding 
deeds,  under  which  she  claimed,  covered  the 
land  in  controversy.  The  plaintiff  contended 
and  offered  evidence  tending  to  show  that 
the  northern  boundary  of  these  two  preced- 
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ing  deeds  was  the  line  5,  4*  and  which  would 
include  the  land  in  dispute,  while  defendant 
contended  that  the  true  location  was  the  line 
d,  e,aa  indicated  by  the  course  and  distance 
of  the  deeds  and  which  would  not  include  the 
land. 

AU  of  these  deeds  purported  to  convey  60 
acres.  If  located  as  plaintiff  contended,  they 
would  Include  60  acres,  and,  if  as  defendant 
claimed,  the  quantity  would  be  in  accord 
with  the  deeds,  and  defendant  referred  to 
this  excess  of  acreage  as  a  circumstance  in 
support  of  its  position  and  asked  his  honor 
to  80  instruct  the  Jury.  The  court  responded 
to  the  request,  but  in  doing  so,  among  other 
tblngs,  said:  "I  will  state  very  frankly  that 
I  do  not  think  the  acreage  is  of  so  great 
value  to  aid  you  in  the  determination  of 
this  location,  but  you  can  consider  it  if  it  is 
of  any  aid  according  to  your  finding,"  etc. 
His  honor  may  have  been. correct  in  his  esti- 
mate, but,  if  it  were  a  relevant  circumstance 
at  all,  and  it  has  been  so  held  in  cases  of 
dispnted  boundary  (Baxter  v.  Wilson,  95  N. 
G.  137),  the  question  of  its  weight  in  value, 
under  our  statute,  was  for  the  Jury  and  not 
for  the  court 

For  the  errors  indicated,  the  defendant  is 
entitled  to  a  new  trial  of  the  cause,  and  It  Is 
so  ordered. 

New  trial. 

ae4  N.  C.  390) 

FRANKS  V.  NOLOPS  et  aL 

Appeal  of  STANDARD   MICA   CO. 

(Supreme  Court  of  North  Carolina.     Dea  13, 

1913.) 

"L  Tbusts  ({  361*)  —  Enforcement  —  CSoNDi- 

TIONS. 

Where  a  coiporation  claimed  that  land 
held  in  the  name  of  its  deceased  oflBcer  belonged 
to  it  as  beneficiary  of  a  trust,  it  cannot  invoke 
the  aid  of  the  chancellor  without  repaying  the 
money  advanced  by  a  third  and  innocent  party 
in  procuring  the  title  to  the  land,  and  complet- 
ing the  organization  of  the  corporation,  where 
the  trust  was  also  for  that  party's  benefit 

FEM.  Note.— For  other  cases,  see  Trusts,  Ont 
Dig.  It  556-559;    Dec.  Dig.  ^  861.*] 

2.  Appeal  and  Ebbob  (|  888*)— Amendments 

— ^Allowance. 

Where  it  appeared  that  neither  party  had 
been  deprived  of  the  opportunity  of  offering 
evidence  and  that  the  judgment  was  just,  the 
court  may,  on  appeal,  allow  an  amendment  in 
Ae  interest  of  justice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3617-^619;  Dec.  Dig.  S 
888.*] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Ferguson,  Judge. 

Action  by  E.  H.  Franks,  administrator, 
against  Christine  Nolops  and  others,  in 
which  the  Standard  Mica  Company  interven- 
ed. From  the  judgment,  the  intervener  ap- 
peals.   Affirmed. 

This  is  a  proceeding  to  sell  lands  for  as- 
sets, in  which  the  Standard  Mica  Company 
intervened,  upon  the  allegation  that  it  is 


the  owner  of  the  land  described  in  the  peti- 
tion. There  was  evidence  teniding  to  prove 
that  the  Standard  Mica  Company  was  duly 
incorporated  and  purchased  Ihe  "Lyle  Mill 
Knob  mica  mine"  in  Macon  connty,  and  with- 
in a  few  months  after  it  was  organized  A. 
L.  Roberts,  director,  obtained  a  judgment 
against  the  corporation,  and  under  this  he 
had  the  property  sold  and  bought  it  in; 
that  he  sold  the  property  to  Wm.  B.  Angle, 
the  secretary  of  the  corporation;  that 
Angle  died;  that  Christine  Nolop  brought 
action  against  Angle's  administrator  In  North 
Carolina,  and  obtained  a  judgment  for  debts 
claimed  to  have  been  contracted  by  his  last 
illness;  that  the  administrator  brings  this 
proceeding  to  have  the  property  subjected  to 
Angle's  debts,  and  the  Standard  Mica  Com- 
pany Intervenes  and  pleads  that  it  is  the 
owner  of  the  property. 

It  was  admitted  that  Roberts  and  Angle 
were  officers  of  the  company,  and  Mrs.  No- 
lop testified  in  substance  that  she  advanced 
to  them  $850  and  $250,  to  enable  them  to 
organize  the  company  and  procure  title  to  the 
land  in  controversy,  under  an  agreement  that 
the  title  should  be  held  by  Angle  until  these 
sums  were  repaid  to  her.  The  jury  return- 
ed the  foUowinig  verdict: 

"(1)  Was  Wm.  B.  Angle  secretary  of  the 
Standard  Mica  Company  of  North  Carolina 
before  and  at  the  time  of  the  execution  of 
the  deed  from  A.  L.  Roberts  to  Wm.  B.  An- 
gle?   Answer:   Yes. 

"(2)  What  sum,  if  any,  did  Mrs.  Christine 
Nolop  advance  to  Wm.  B.  Angle  for  the  pur- 
pose of  purchasing  the  property  In  question 
from  Roberts?    Answer:  $850. 

'*(3)  What  amount  did  said  Wm.  B.  Angle 
pay  A.  L.  Roberts  as  consideration  6t  the 
deed  from  Roberts  to  Angle?    Answer:  $850. 

*'(4)  Was  it  agreed  before  and  at  the  time 
of  the  advancement  so  made  and  the  taking 
of  the  ^eed  from  A.  L.  Roberts  by  Wm.  B. 
Angle  that  the  property  was  to  be  held  in 
trust  by  the-  said  Angle  or  Mrs.  Christine 
Nolop  until  the  amount  advanced,  together 
with  $2,500  theretofore  put  into  the  company 
by  Mrs.  Christine  Nolop,  was  repaid  to  her; 
and,  if  so,  was  such  agreement  made  between 
the  officers  of  the  Standard  Mica  Company  of 
North  Carolina  and  Mrs.  Christine  Nolop  and 
Wm.  B.  Angle?    Answer:   Yes." 

The  Mica  Company  excepted  to  the  sub- 
mission of  the  fourth  issue.  Judgment  was 
entered  upon  the  verdict,  and  the  Mica  Com- 
pany appealed. 

Robertson  &  Benbow,  of  Franklin,  anid 
Francis  V.  Dobbins,  of  Jersey  City,  N.  J,, 
for  appellant  R.  D.  Slsk,  of  Franklin,  for 
appellee  Franks.  Johnston  &  Horn,  of  Frank- 
lin,  for  appellee  Nolop. 

PER  CURIAM.  [1]  The  fourth  issue  is 
not  directly  raised  by  the  pleadings ;  but  as 
the  Mica  Company  is  proceeding  upon  the 


*For  oth«r  cases  see  same  topic  and  seotlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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Idea  tbat,  when  its  ofElcers  bought  the  land, 
they  held  the  title  in  trust  for  the  company, 
it  cannot  invoke  the  jurisdiction  of  the  court 
without  repaying  the  money  advanced  by  a 
third  and  Innocent  party,  in  procuring  the 
title  to  the  property  and  completing  the  or- 
ganization of  the  company. 

[2]  It  does  not  appear  that  either  party 
has  been  deprived  of  the  opportunity  of  of- 
fering evidence,  and,  If  necessary,  we  would 
permit  an  amendment  now  in  the  interest  of 
justice. 

The  exception  to  the  charge  la  to  a  state- 
ment of  the  contentions  of  the  parties,  and 
is  without  merit  The  other  exceptions  are 
formal. 

No  error* 


a64  N.  C.  885) 

POTTS  V.  POTTS  et  al.     . 

(Supreme  Court  of  North  Carolina.     Dec  18, 

1013.) 

Wills  (J  597*)— Instbuctions. 

Paragraph  2  of  the  will  gave  testator's 
wife  the  home  place  in  fee  simple,  as  well  as 
all  other  property  belonging  to  the  estate  after 
paying  just  debts.  Paragraph  3  provides  tbat 
it  was  testator's  desire  to  divide  the  remainder 
of  his  property  between 'each  of  his  eight  chil- 
dren, provided  "my  wife  shall  remain  in  pos- 
session of  such  property  until  each  child  be- 
comes 21  years  of  age,  and  have  the  rents 
for  the  support  of  the  children  so  long  as  "she 
remains  my  widow,"  and  if  she  should  marry 
again  each  child  shall  have  charge  of  his  own 
property,  and  the  wife  should  be  provided  for 
as  mentioned  in  item  2,  and  further  provided 
that  each  child  after  receiving  his  property  at 
majority  should  pay  certain  rentals  to  testa- 
tor's wlf^  BO  long  as  she  remained  his  widow. 
Paragraph  4  divided  the  "remainder  of  my  prop- 
erty" between  each  of  the  eight  children  by 
eight  separate  items,  share  and  share  alike, 
but  required  in  some  Instances  that  the  child 
pay  a  certain  sum  to  the  estate,  and  in  oth- 
ers that  the  estate  pay  a  certain  sum  to 
the  child.  Held,  that  under  paragraphs  2,  3, 
and  4  the  widow  took  in  fee  simple  all  of  the 
property  of  the  estate  both  real  and  personal, 
except  the  land  devised  by  paragraph  4,  sub- 
ject however  to  the  payment  of  debts  and  leg- 
acies especially  provided  for,  etc.,  and  that  the 
children  took  the  land  devised  to  them  in  fee 
simple  in  paragraph  4  subject  to  the  provisions 
of  paragraph  3. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  1319-1326;    Dec.  Dig.  f  597.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Long,  Judge. 

Action  by  Lucy  Thompson  Potts,  executrix, 
against  Cloyd  A.  Potts  and  others.  From 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  will  and  the  trial  judge's  judgment 
were  as  follows : 

WilL 

"I,  Wm.  A.  Potts,  of  the  county  of  Meck- 
lenburg, state  of  North  Carolina,  being  of 
sound  mind,  do  make  and  declare  this  my 
last  wUl  and  testament : 

"(1)  I  hereby  appoint  my  beloved  wife,  Lu- 
cy Thompson,  executrix  of  my  estate.    It  is 


my  desire  that  she  settle  all  Just  debts  out 
of  the  first  moneys  that  come  into  her  hands 
belonging  to  my  estate. 

"(2)  I  give  to  my  wife,  Lucy  Thompson, 
my  home  place  (in  the  town  of  Davidson),  in 
which  we  now  live,  containing  twenty-four 
acres  more  or  less,  valued  at  $10,000.00,  to 
have  and  to  hold  in  fee  simple ;  also  all  oth- 
er property  belonging  to  my  estate  after 
paying  just  debts,  as  I  am  not  able  to  say 
what  it  win  bring.  I  think  it  wiU  be  about 
$10,000.00.      . 

''(3)  It  being  my  desire  to  divide  the  re- 
mainder of  my  property  between  each  of 
my  eight  children,  provided  my  wife  shall 
remain  in  possession  of  said  property  nntU 
each  child  becomes  twenty-one  years  of 
age,  and  have  the  rents  from  said  property 
for  the  support  of  said  minor  children,  so 
long  as  she  remains  my  widow.  If  she 
should  marry  again,  each  child  is  to  have 
charge  of  his  or  her  property,  and  my  wife 
will  be  provided  for  as  mentioned  in  Item 
second.  It  Is  my  will  and  desire  that  each 
child,  after  receiving  his  or  her  property  at 
the  age  of  twenty-one  years,  each  child  shall 
pay  a  rental  of  $35.00  each  year  to  my  wife 
as  long  as  she  remains  my  widow.  If  any 
one  of  them  fail  to  pay  this  rent,  she  can 
take  charge  of  his  or  her  property,  and  col- 
lect said  rent 

"(4)  I  will  now  divide  the  remainder  of  my 
property  between  each  of  my  eight  children 
as  best  I  know,  giving  each  share  and  share 
alike. 

"Item  1.  I  will  to  my  son,  Cloyd  Alexan- 
der, my  Wilson  place,  in  Lemley  township, 
Mecklenburg  county,  N.  C,  valued  at  $5,000.- 
00,  containing  133  acres  more  or  less.  It  is 
my  desire  that  he  pay  my  estate  .^500.00 ;  al- 
so that  his  mother  shall  hnve  the  use  of  the 
proceeds  for  the  term  of  eight  years  all  the 
land  west  of  the  pasture  and  north  of  road 
leading  from  (Gamble  Road)  Into  house. 
This   tract  does  not  include  any   building. 

"Item  2.  I  will  my  son,  William  Mar- 
shall, my  old  home,  known  as  the  Sheriff 
Potts  place,  also  in  Lemley  township,  near 
Bethel  Church,  described  in  deed  given  me 
by  Brevard  Knox,  known  as  114%  acres 
more  or  less,  except  ten  acres  more  or  less 
cut  off  of  this  114%  acres  by  Gamble  survey. 
This  place,  104%  acres,  valued  at  five  thou- 
sand dollars  ($5,000.00).  It  being  my  desire 
that  my  son  Marshall  pay  my  estate  $1,000.- 
00,  paying  one- third  the  place  makes  each 
year  lintil  paid.  It  being  my  desire  that  my 
estate  cover  said  house,  and  repair  win- 
dows and  steps. 

"Item  3.  I  will  to  my  son  Louis,  tract  of 
land  known  as  the  Henderson  land,  bought 
from  Andy  SherriU,  adjoining  the  Potts 
place  (Volger  place),  including  also  a  tract 
of  land  known  as  a  part  of  the  Potts  land, 
surveyed  and  plotted  by  Jas.  Gamble,  10^ 
acres  more   or   le8&    This   place    contains 
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forty  acres,  and  is  valued  at  $1,500.00.  I 
will  my  son  Louis,  lot  No.  5  in  the  town  of 
Coraelius,  beginning  at  a  stone  near  rail- 
road, J.  R.  Withers*  corner;  thence  with 
Withers'  line  to  macadam  road;  thence 
with  said  road  150  feet  to  Summers*  corner; 
tbence  with  Summers*  line  and  line  of  lot  be- 
longing to  my  estate  to  a  stone  near  rail- 
road ;  thence  150  feet  to  the  beginning,  val- 
ued at  one  thousand  dollars  ($1,000.00).  It 
1b  my  desire  that  my  estate  pay  my  son 
Louis,  $1,500.00. 

"Item  4.  I  will  my  daughter,  Madge  Way- 
land,  tract  of  land  No.  6,  described  on  plot 
made  by  Robert  Reives,  known  as  a  part  of 
the  Banner  land,  containing  132  acres  more 
or  less,  valued  at  $3,000.00;  also  lot  No.  2, 
In  the  town  of  Cornelius,  beginning  at  a 
stake  on  comer  of  street  near  Joe  Sherrill*8 
house;  thence  with  said  street  to  Harvell*s 
comer;  thence  with  Harveirs  line  125  feet 
to  a  stake;  thence  with  line  of  lot  No.  1 
200  feet  to  front  street;  thence  with  front 
street  105  feet  to  the  beginning.  This  lot  con- 
tains one  house  and  one  vacant  lot  on  cor- 
ner, also  one  bam.  This  lot  is  valued  at 
$1,000.00. 

"Item  5.  I  will  my  daughter,  Mary  Wini- 
fred, tract  of  land  No.  7,  as  described  on  plot 
made  by  Reives,  and  known  as  the  Hannah 
home  place,  containing  04  acres  more  or  less, 
valued  at  two  thousand  dollars  ($2,000.00); 
also  lot  No.  1  in  the  town  of  Cornelius,  de- 
scribed In  deed  bought  from  P.  A.  S  tough, 
beginning  at  Harveirs  corner,  center  rail- 
road; thence  with  Harvell's  Une  175  feet  to 
comer  of  lot  No.  2 ;  thence  with  line  of  No. 
2  to  street ;  thence  with  said  street  to  center 
of  railroad,  200  feet  with  railroad  to  the  be- 
ginning, valued  at  $1,500.00. 

**Item.  6.  I  will  my  daughter,  Nancy  Ca- 
therine, tract  No.  5,  as  described  in  plot 
drawn  by  Reives,  known  as  the  old  Torrence 
home  place,  containing  160  acres  more  or 
less,  valued  at  $4,000.00. 

"Item  7.  I  will  my  daughter,  Lucy  Eliza- 
beth, tract  No.  3,  as  described  on  plot  made 
by  Rob  Reives,  containing  103  acres  more  or 
less,  valued  at  $2,500.00;  also  lot  No.  3  in 
the  town  of  Cornelius,  known  as  the  H.  M. 
Sloan  lot,  and  described  in  a  deed  from  Sloan 
to  W.  A.  Potts,  valued  at  $1,500.00.  It  being 
my  desire  that  my  estate  build  a  house  and 
barn  on  this  103  acres,  worth  $300.00. 

**Item  8.  I  wiU  my  son,  Francis  Lawson, 
tract  No.  4,  as  described  in  plot  made  by 
Reives.  This  tract  contains  139  acres  more 
or  less,  valued  at  $4,000.00. 

*'I  hereby  declare  this  to  be  my  last  will 
and  testament,  and  do  revoke  all  other  wills 
made  by  ma  This  fifteenth  day  of  Novem- 
ber, 1909.  W.  A.  Potts." 

Judgment 

'This  cause  coming  on  regularly  for  hear- 
ing before  his  honor,  B.  F.  Long,  and  being 
brought  by  the  plaintiff  as  executrix,  to  ask 
the  advice,    direction,  and   opinion   of  the 
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court  upon  the  will  of  W.  A.  Potts,  deceased, 
and  the  allegations  of  the  complaint  having 
been  admitted  by  the  defendants,  a  Jury 
trial  was  waived  by  the  parties:  It  is  there- 
fore, after  consideration  of  the  terms  of  said 
will,  adjudged  and  decreed: 

"1.  That  under  paragraphs  2,  3,  and  4  of 
said  win,  Lucy  Thompson  Potts,  the  widow 
of  the  testator,  takes  in  fee  simple  all  of  the 
property  of  said  estate,  both  real  and  per- 
sonal, including  any  and  all  property  not 
specifically  mentioned  in  said  will — except- 
ing the  lands  devised  In  paragraph  4  thereof 
— subject  to  the  payment  of  the  debts  due  by 
the  testator,  and  the  legacies  and  the  repairs 
to  be  made,  set  forth  in  the  items  under  par- 
agraph 4  of  said  will. 

"2.  That  Cloyd  Alexander  Potts,  under  item 
1  of  paragraph  4  of  said  will,  takes  the  land 
mentioned  therein  in  fee  simple,  subject  to 
the  provisions  contained  therein,  and  the 
provisions  contained  in  paragraph  3  of  said 
wiU,  and  to  the  payment  of  $500  to  said  es- 
tate; and  he  is  hereby  directed  to  pay,  and 
the  plaintiff  is  authorized  to  collect,  said 
amount  from  him. 

'*3.  That  under  item  2  of  paragraph  4  of 
said  will,  William  Marshall  Potts  takes  the 
land  mentioned  therein  In  fee  simple,  subject 
to  the  provisions  contained  in  paragraph  3 
of  said  will,  and  to  the  payment  of  $1,000 
to  said  estate,  as  provided  therein;  and  he 
is  directed  to  pay  the  said  amount  to  said  es- 
tate, and  the  said  executrix  is  authorized  to 
cover  the  house  and  repair  the  windows  and 
steps  as  provided  therein. 

*'4.  That  under  item  3  of  paragraph  4  o^ 
said  will,  Louis  Potts  takes  the  land  mention- 
ed therein  in  fee  simple,  subject  to  the  provi- 
sions contained  in  paragraph  3  of  said  will, 
and  the  executrix  of  said  estate  is  directed  to 
pay  the  said  Louis  Potts  the  sum  of  $1,500 
out  of  the  assets  of  said  estate,  as  provided 
in  said  item. 

'*5.  That  under  items  4,  5,  6,  and  8  of 
paragraph  4  of  said  will  the  said  Madge 
Wayland  Potts,  Mary  Winifred  Potts,  Nancy 
Catherine  Potts,  and  Francis  Lawson  Potts 
take  the  respective  lands  mentioned  in  said 
items,  in  fee  simple,  subject  to  the  provisions 
contained  in  paragraph  3  of  said  will. 

"6.  That  under  item  7  of  paragraph  4  of 
said  will,  Lucy  Elizabeth  Potts  takes  the 
land  mentioned  ther^n  in  fee  simple,  subject 
to  the  provisions  contained  in  paragraph  3 
of  said  will ;  and  the  executrix  of  said  estate 
is  authorized  under  said  item  to  build  a 
house  and  bam  on  the  land  mentioned  there- 
in, worth  $300." 

Maxwell  &  Keerans,  of  Charlotte,  for  ap- 
pellee. 

PER  CURIAM.  If  it  be  conceded  that  the 
plaintiff,  as  executrix  of  W.  A.  Potts,  is  en- 
titled to  the  opinion  and  instructions  of  the 
court  upon  the  questions  submitted  in  the 
complaint,  we  think  the  ruling  at  the  court 
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was  correct,  and  that  tbe  proper  constmc- 
tlon  has  been  placed  upon  the  provisions  ot 
the  will,  which  is  expressed  very  plainly,  and 
seems  to  be  free  from  any  doubt 
The  Judgment  is  therefore  affirmed, 

(164  N.  C.  241)  ■— — i 

LUTHER  et  aL  v.  COMERS  OF  BUNGOMBB 

COUNTY. 

(Supreme  Court  of  North  Carolina.     Dee.  10» 

1913.) 

1.  CONSTITtTTIONAL   LaW    (§  68*)   —  BHINSNT 

Domain  (§  254*)— Mbthod  of  Taking— Ap- 

pbait-Review. 

The  method  of  taking  property  for  public 
use  is  a  political  and  not  a  judicial  act,  ex- 
clusively within  tbe  control  of  the  Legislature, 
except  as  restricted  by  organic  law,  and,  unless 
given  by  tbe  statute,  owners  of  land  taken  in 
laying  out  a  road  are  not  entitled  to  an  appeal 
from  tbe  order  therefor. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  fi|  125-127;  Dec.  Dig.  | 
68 ;«  Eminent  Domain,  Cent  Dig.  i  665 ;  Dec. 
Dig.  i  254.*] 

2.  Bhinbnt  Domain  (||  180,  ld8*)— Latino 

OUT    R0AI>— NOTIGS. 

A  landowner  is  not  entitled  to  notice  of  an 
order  of  condemnation  or  to  be  heard  thereon 
unless  so  provided  by  law;  it  is  not  upon  the 
question  of  the  appropriation,  but  of  compensa- 
tion therefor,  that  the  owner  is  entitled  as  of 
right  to  a  hearing  in  court 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  11  489.  625,  526,  528,  535- 
589;    Dec.  Dig.  H  180,  lb&*] 

8.  Eminent  Domain  (|  180*>-^sdxb  of  Con- 
demnation—Notics. 

Pub.  Acts  1909,  c.  80,  I  16,  provided  for 
notice  of  the  time  and  place  for  assessing  dam- 
ages to  the  owner  and  ascertaining  the  benefits 
to  him,  but  which  failed  to  require  notice  of 
the  order  laying  out  the  road,  so  that  the  own- 
er might  proceed  with  his  claim  for  compensa- 
tion which  was  required  to  be  preferred  within 
80  days  after  the  order  and  the  appropriation 
of  his  property  was  made.  Held,  that  by  im- 
plication the  act  required  notice  of  the  order. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  489 ;   Dec.  Dig.  §  180.*] 

4.  Eminent  Domain  (I  185*)— Latinq  Out 
BoAD— Waiver  of  Notice. 

An  owner  of  land,  who  had  actual  notice 
of  an  order  condemning  it  for  use  as  a  public 
road,  by  appearing  before  the  board  in  the 
cause  waived  his  right  to  any  formal  notice 
from  the  board. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  499;   Dec.  Dig.  |  185.*] 

5.  Eminent  Domain   (8   238*)— Pboceedinob 
tor  Compensation— appeal. 

When  an  owner  of  land  made  his  claim  for 
compensation,  and  the  board  of  commissioners 
refused  it,  the  owner  had  the  right  of  appeaL 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  II  614,  619,  658-660,  666, 
668.  669,  671,  673,  674,  687;  Dec  Dig.  §  238.*] 

6.  Eminent  Domain   (|  274*)— Prooesdinos 
FOR  Compensation— IN JT7NCTI0N. 

Where  an  owner's  application  for  compen- 
sation for  land  taken  in  the  laying  out  of  a 
road  was  denied  by  the  board  of  county  commis- 
sioners, the  owner  could  apply  for  an  injunc- 
tion, if  necessary,  to  protect  his  rights  pendente 
lite. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  753,  765-768;  Dec.  Dig.  | 
274.*] 


Appeal  from  Sapezlor  Court,  Buncombe 
County;   Carter,  Judge. 

Injunction  by  &  J.  Luther  and  others 
against  Commissioners  of  Buncombe  County. 
Injunction  denied,  and  plaintiffs  appeaL  Af- 
firmed. 

The  commissioners  of  tbe  county  of  Bun- 
combe, after  due  compliance  with  the  provi- 
sions  of  PubUc  Laws  of  1909,  c  80,  as  the 
court  finds,  ordered  a  public  road  to  be  lal^ 
out  over  the  plaintiffs'  lands.  The  proceed- 
ings were  regularly  conducted.  Plainttfls  ap- 
plied for  an  injunction  against  further  ac- 
tion by  them,  and  a  restraining  order  was 
granted.  At  the  hearing.  Judge  Garter 
found  the  ftLCtB  to  be  as  above  stated,  and 
denied  the  application  for  an  injunction. 
It  appears  also  that  ttie  order  was  made 
and  recorded  on  November  8, 1913,  and  plain- 
tiffs, the  next  day,  appeared  before  the 
board  and  prayed  an  appeal  therefrom,  which 
was  disallowed  by  the  board.  They  did  not 
move  for  any  appraisement  of  the  damages. 

Mark  W.  Brown,  of  Asheville,  for  appel- 
lants.. Wells  &  Swain,  of  Asheville,  for  ap- 
pellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiffs  were  not  entitled 
to  an  appeal  from  the  order  to  lay  out  the 
road,  unless  given  by  the  statute,  as  such  an 
order  is  not,  in  such  case,  reviewable.  This 
has  been  settled  in  Broadnax  v.  Groome,  64 
N.  C.  244;  State  v.  Lyle,  100  N.  C.  498,  6 
&  B.  379 ;  State  v.  Jones,  139  N.  C.  614,  52 
S.  B.  240,  2  L.  R.  A.  (N.  8.)  313;  Durham  v. 
Riggsbee,  141  N.  C.  128,  53  S.  E.  531;  Jeffrees 
V.  Greenville,  154  N.  C.  492,  70  S.  E.  919; 
Newton  v.  School  Committee,  158  N.  C.  186, 
73  S.  E.  886.  We  held  in  Durham  v.  Riggs- 
bee, supra,  that  the  method  of  taking  prop- 
erty for  the  public  use  is  exclusively  within 
the  control  of  the  Legislature,  except  In  so 
far  as  it  is  restricted  by  the  organic  law. 
The  exercise  of  the  power  of  eminent  domain 
being  a  political  and  not  a  Judicial  act,  the 
courts  can  afford  no  aid  to  the  landowner, 
in  a  case  like  this,  where  the  statute  has 
been  strictly  followed,  until  the  question  of 
compensation  is  reached.  The  advisability 
of  opening  a  road  or  street  or  of  widening 
the  same  is  committed  by  law  to  the  sound 
discretion  of  the  local  authorities,  charged 
with  the  duty  of  determining  what  is  best 
for  the  public  in  that  respect,  and  with  the 
exercise  of  this  discretion  the  courts  will 
not  interfere. 

[2, 3]  "The  landowner  is  not  even  entitled 
to  notice  of  the  order  of  condemnation  or  to 
be  heard  thereon,**  unless  so  provided  by  the 
law.  2  Lewis,  Em.  Dom.  i  66;  Durham  v. 
Riggsbee,  and  other  cases,  supra.  The  act  in 
question  does  not  provide  for  any  notice,  nor 
does  it  grant  a  hearing  to  the  landowner 
until  the  time  comes  for  the  assessment  of 
his  damages  and  the  ascertainment  of   the 
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compensatfon  which  by  the  law  and  of  tight 
be  is  entitled  to  have  in  return  for  the  con- 
tribution he  thus  makes  of  hia  property  to 
the  public  good  and  welfare.  Plaintiffs  com- 
plain that  they  were  deprived  of  a  constitu- 
tional right,  because  Acta  of  1909,  c  80,  I 
16,  requires  their  "claim  for  damages'*  to  be 
preferred  within  SO  days  after  the  order  for 
the  paying  out  of  the  road  and  the  appropria- 
tion of  their  property  was  made,  without  re- 
quiring any  notice  of  the  order  to  be  given, 
and  for  that  reason  their  land  could  not  be 
taken  for  public  use  without  giving  them  any 
adequate  remedy  for  compensation,  as  they 
might  not,  within  80  days  so  fixed  by  the  act, 
acquire  any  knowledge  of  the  order;  no  pro- 
vision being  made  for  a  *'claim  for  damages" 
after  the  expiration  of  the  time  so  prescrib- 
ed* If  plaintiffs  are  in  a  position  to  raise* 
this  question,  having  had  notice  and  full 
opportunity  to  be  heard,  upon  a  proper  mo- 
tion, on  November  4,  1918,  when  they  ap- 
pealed improperly  from  the  order  of  con- 
demnation, we  think  this  court  has,  never- 
theless, settled  the  question,  upon  its  merits, 
against  them  in  Jones  v.  Commissioners,  180 
N.  C.  455,  42  S.  B.  144,  where  it  was  held 
that  if  the  landowner  was  prevented  from 
duly  claiming  his  damages  because  of  the 
impossibility  of  his  having  received  notice  of 
the  order,  not  attributable  to  his  fault,  he  is 
entitled  by  the  rules  of  law  and  fairness  to 
a  reasonable  time  within  which  to  make  his 
said  claim.  It  is  reasonable  that  landowners 
affected  by  such  an  order  should  have  notice 
of  it,  in  order  that  they  may  assert  their 
right  of  compensation;  but  this  question  is 
not  before  us,  as  the  appeal  is  based  upon 
the  ground  that  plaintUIs  were  denied  the 
right  to  review  the  order  itself  by  appeal 
therefrom,  and  they  also  had  actual  and 
very  early  notice  of  the  same. 

Parties  should  prosecute  their  rights  sea- 
sonably and  diligently,  for  by  laches  they 
may  sometimes  lose  them.  We  are,  however, 
of  the  opinion  that  the  act  impliedly  requires 
notice  of  the  order  to  be  given  to  those  af- 
fected by  it  We  should  not  impute  to  the 
Legislature  an  intention  to  do  injustice  by 
depriving  a  person  of  his  property  without 
due  notice.  The  fact  that  he  is  allowed  80 
days  to  make  his  claim  implies  that  he 
shonld  have  such  notice,  as  otherwise  he 
could  never  avail  himself  of  this  provision 
of  the  law.  "All  questions  relating  to  the 
exercise  of  the  eminent  domain  power  and 
which  are  political  in  their  nature  and  rest 
in  the  exclusive  control  and  discretion  of 
the  Legislature  may  be  determined  without 
notice  to  the  owner  of  the  property  to  be 
affected.  Whether  the  particular  work  or 
improvement  shall  be  made  or  the  particular 
property  taken  are  questions  of  this  char- 
acter, and  the  owner  is  not  entitled  to  a 
hearing  thereon  as  a  matter  of  right"  2 
Lewis,  Eminent  Domain,  §  66.  ''It  is  not 
upon  the  question  of  the  appropriation  of 
lands  for  public  xtae,  but  upon  that  of  coni> 


pensatiiob  for  lands  so  appropriated,  that 
the  owner  is  entitled  of  right  to  a  hearing  in 
court  and  the  verdict  of  a  jury.'*  SSlmmer- 
man  v.  Canfleld,  42  Ohio  St  463.  To  the 
same  effect,  see  People  v.  R.  R.,  160  N.  T. 
225,  54  N.  B.  689.  '*It  is,  however,  held  in 
most  of  the  cases  which  have  given  the  sub- 
ject careful  consideration  that  a  statute 
will  be  valid  which  determines  without  any 
interference  a  question  of  the  neceEtsity  for 
the  appropriation,  or  submits  it  without  pro- 
viding for  notice  to  an  Inferior  tribunal,  but 
that  a  statute  which  undertakes  to  determine 
the  question  of  compensation  or  to  submit 'it 
to  commissioners  or  appraisers,  without  pro- 
viding tor  notice,  is  unconstitutional.*'  El- 
liott on  Roads  &  Streets,  i  260.  The  same 
author  says,  in  section  196:  'There  are  some 
courts'  of  high  authority  which  hold  that 
although  notice  is  indispensable,  it  is  not 
essential  to  the  validity  of  the  statute  that 
it  should  provide  for  notice,  and  that  it  is 
sufficient  if  due  notice  is  actually  given." 
"A  condemnation  proceeding  which  does  not 
provide  for  notice  seems  to  be  considered 
in  some  decisions  as  essentially  defective. 
But  the  better  view  Is  that  such  act  may 
be  made  effective  by  actually  giving  the 
proper  notice.  Thus  it  has  been  held  that 
notice  is  plainly  intended  where  the  act 
contemplates  the  participation  of  the  owner 
in  the  proceedings,  as  where  it  authorizes 
him  to  assist  in  striking  a  jury  or  gives  him 
the  right  to  appeal."  Randolph,  Em.  Do- 
main, I  338.  These  and  many  other  authori- 
ties are  dted  and  approved  in  State  v.  Jones, 
supra,  where  it  is  said:  "In  Lewis  on  Em. 
Domain,  {  868,  it  is  recognized  as  settled 
law,  by  repeated  adjudications,  that  statutes 
authorizing  condemnation  and  making  no 
provision  for  notice  are  valid  if  actual  no- 
tice is  given.  Lewis  on  Eminent  Domain,  S 
868.  But  at  the  same  time  he  says:  'By  far 
the  greater  portion  of  the  cases  proceed  upon 
the  principle  of  implying  a  requirement  to 
give  notice  from  the  provision  of  the  statute 
itself.' "  The  notice  there  referred  to  is  the 
one  as  to  the  time  and  place  of  fixing  the 
compensation  or  assessing  the  damages  and 
benefits,  but  the  principles  apply  just  as  well 
to  this  case.  The  Acts  of  1909,  c.  80,  i  16, 
provides  for  notice  of  the  time  and  place  for 
assessing  the  damages  to  the  landowner  and 
ascertaining  the  benefits  to  him,  but  it  fails 
expressly  to  require  notice  of  the  order,  so 
that  the  landowner  may  proceed  with  his 
claim  for  compensation.  It  sufficiently  does 
so,  however,  by  the  clearest  Implication. 
Why  give  him  30  days  after  the  making  of 
an  order,  of  which  he  has  no  notice  and  may 
never  have  any? 

[4]  But  further  discussion  would  be  futile, 
as  plaintiff  had  actual  notice,  as  shown  by 
his  own  conduct  the  next  day,  and  his  ap- 
pearance before  the  board  in  the  cause  is  a 
waiver  of  any  formal  notice  to  him  by  it 
Pennlman  v.  Daniel,  95  N.  G.  341;  Wheeler 
T.  Cobb,  76  N.  a  21;  State  t.  Jones,  88  N. 
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C.  688 ;  Roberts  ▼.  AUman,  106  N.  C.  891,  11 
S.  B.  424.  This  is  the  general  rule  and  is 
not  affected  by  the  fact  that  he  may  have 
made  the  wrong  motion  or  proceeded  other- 
wise improperly  or  erroneously,  as  will  ap- 
pear from  the  foregoing  cases.  The  only  in- 
quiry that  arises  is:  Did  he  have  a  fair  op- 
portunity to  present  his  case? 

[6,  6]  No  doubt,  if  the  plaintiffs  had  made 
their  claim  for  compensation  and  a  request 
that  proceedings  be  taken  for  that  purpose, 
the  board  would  have  granted  the  applica- 
tion. If  they  had  refused,  they  could  have 
appealed,  and,  if  they  had  denied  them  this 
right,  they  then  could  have  applied  for  reme- 
dial process  to  the  superior  court,  and  to  the 
judge  for  an  injunction  meanwhile,  if  neces- 
sary to  protect  their  rights  pendente  lite. 
Blair  V.  Ck)akley,  136  N.  G.  405,  48  S.*  £.  804.. 
The  Acts  of  1909,  c.  80,  i  16,  gives  the  right 
of  appeal  from  the  finding  of  the  jury  as  to 
the  damages  or  benefits,  but  denies  it  as  to 
the  order  of  condemnation.  We  would  sug- 
gest that  hereafter  the  commissioners,  or 
those  having  charge  of  such  matters,  give 
notice  of  the  order  of  condemnation  to  those 
affected  thereby,  so  that  they  may  certainly 
know  when  they  are  expected  to  file  their 
claim  for  compensation. 

In  this  suit,  as  there  appears  to  have  been 
some  doubt  as  to  the  proper  course  of  pro- 
cedure in  such  cases,  we  will  direct  that 
plaintiffs  be  allowed  to  file  their  claim  for 
damages  before  the  commissioners,  or  in  such 
way  as  they  may  be  advised,  within  30  days 
after  the  certification  of  this  opinion  and  the 
judgment  of  this  court  to  the  court  below, 
and  the  receipt  of  the  certificate  by  the  clerk 
of  the  latter  court,  that  time  having  been 
considered  reasonable  by  the  Legislature,  but 
this  order  is  not,  hereafter,  to  be  taken  as  a 
precedent 

There  was  no  error  In  the  order  denying 
the  injunction. 

Affirmed. 
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SMITH  v.  HARRIS  GRANITE  QUARRIES 

CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

1.  Removal  of  Causes  (S  49*)— Severable 
Controversy  —  Action  Against  Master 
AND  Superior  Servants. 

Where  a  servant  is  injured  as  the  result 
9f  negligence  of  the  master  and  superior  serv- 
ants^  an  action  may  be  prosecuted  against  all, 
and,  if  the  cause  of  action  is  so  stated  in  the 
complaint  in  good  faith,  no  severable  contro- 
versy is  presented  which  will  permit  a  removal 
by  the  nonresident  corporation  defendant  to  the 
federal  courts. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §i  95-99 ;   Dec  Dig.  §  49.»1 

2.  Removal  of  Causes  (§  95*)— Diverse  Cit- 
izenship—Joinder OF  Resident  Defend- 
ants—Fraud. 

Where  resident  and  nonresident  defendants 
are  joined,  and  the  nonresident  defendant  files 


a  petition  fbr  removal,  and  sofficiently  alleges 
a  fraudulent  Joinder  to  prevent  removal,  the 
case  must  be  removed  to  the  federal  court,  and 
any  traverse  of  the  jurisdictional  facts  most  be 
tried  in  that  tribunaL 

[£3d.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §|  204,  205;    Dec  Dig.  | 

3.  Removal  of  Causes  ({  86^)— Diverse  Cit- 
izenship—Joinder  OF  Resident  Defend- 
ants—Fraud. 

Where  resident  defendants  are  joined  with 
a  nonresident,  and  the  latter  appUes  for  re- 
moval for  fraudulent  joinder,  the  question  of 
fraud  can  only  be  raised  by  stating  facts  from 
which  the  fraudulent  joinder  necessarily  ap- 
pears, and  not  by  a  single  averment  of  fraud, 
or  by  alleging  fraud  in  general  but  positive 
terms,  in  that  the  residents  were  joined  for  the 
mere  purpose  of  avoiding  a  removal,  or  with  no 
honest  intent  of  seeking  relief  against  them. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  §§  132,  106-179 ;   Dec  Dig. 

4.  Removal  of  Causes  (§  95*)— Joinder  of 
Defendants— State  Court  Jurisdiction- 
Termination. 

The  mle  that,  when  a  verified  petition  for 
removal  is  filed,  accompanied  by  a  proper  bond, 
and  the  petition  contains  facts  sufficient  to  re- 
quire removal  under  the  law,  the  state  court's 
jurisdiction  is  at  an  end  obtains  only  as  to 
such  issues  of  fact  as  control  and  determine  the 
right  of  removal,  and  has  no  application  to  a 
petition  for  removal  because  of  alleged  fraudu- 
lent joinder,  which  merely  alleges  fraud  and 
bad  faith  in  general  terms,  without  a  full  and 
direct  statement  of  facts  sufficient  to  demon- 
strate the  fraudulent  purpose. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §{  204,  205;  Dec.  Dig.  { 
95.*] 

5.  Removal  of  Causes  ({  86*)— Joinder  of 
Defendants— Fraud— Petition. 

Where  plaintiff  sued  a  nonresident  defend- 
ant and  two  resident  superior  servants  for 
death  of  plaintiff's  intestate  because  of  alleged 
negligence,  a  petition  for  removal  of  the  cause 
by  the  nonresident  defendant  construed,  and 
held  not  to  state  facts  showing  a  fraudulent 
joinder  of  defendants  in  order  to  prevent  a  re- 
moval. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §§  132,  160-179 ;  Dec  Dig. 
i  86.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Long,  Judge. 

Action  by  W.  F.  Smitb,  as  administrator, 
against  the  Harris  Granite  Quarries  Company 
and  others.  From  an  order  denying  defend- 
ant Granite  Company's  application  to  remove 
the  cause  to  the  federal  court,  it  appeals. 
Affirmed. 

The  action  was  to  recover  damages  for  an 
alleged  joint  tort  on  the  part  of  the  defend* 
ant  company,  a  foreign  cori>oration,  and  C 
L.  Welch  and  Julius  Eller,  two  of  its  resi- 
dent employes  and  agents  having  charge  and 
control  of  the  company's  operations  in  this 
state  by  reason  of  ^ the  negligent  kUllng  of 
plaintilTs  intestate. 

The  complaint,  stating  the  grievance  with 
great  fullness  of  detail,  alleges  in  effect: 
That  the  intestate  at  the  time  was  a  mere 
child  between  14  and  15  years  of  age,  and  in 
the  employment  of  defendant  company  as  tool 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep*r  Indexi 
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carrier,  a  position  of  comparaUye  safety,  and 
was  under  the  supervision  and  control  of  the 
two  resident  defendants  as  managers  and 
agents  of  defendants'  work  at  their  quarries 
in  Rowan  county.  That  the  intestate,  a  boy 
without  experience  or  training  in  such  work, 
was,  by  negligence  of  the  defendant  company 
and  its  said  employ^,  put  to  drilling  holes  in 
a  pit  at  the  quarry  for  the  purpose  of  blast- 
ing out  the  rock,  a  work  of  greatly  increased 
danger,  and  entirely  unfitted  for  him  to  do. 
That  he  was  there  given  careless  and  in- 
competent associates  and  improper  and  negli- 
gent orders,  and  by  reason  of  this  wrong  on 
the  part  of  defendants  there  was  an  unex- 
pected or  premature  explosion,  causing  the 
death  of  the  intestate.  Making  further 
statement  of  the  wrong  complained  of,  the 
complaint  alleges:  "That  plaintiffs  intestate 
was  a  mere  child,  inexperienced  and  ignorant 
of  the  dangers  incident  to  operating  a  mon- 
key drill  and  the  explosion  and  blasting  of 
rock  and  stone  by  means  of  dynamite,  and 
that  it  was  gross  negligence  and  carelessness 
on  the  part  of  the  defendants  to  place  said 
intestate  of  such  immature  years  and  ex- 
perience about,  in,  and  near  such  dangerous 
work  and  premises,  and  that  it  was  negli- 
gence and  carelessness  on  the  part  of  the  said 
defendants  to  remove  said  intestate  from  a 
place  of  safety  to  one  of  danger ;  that  it  was 
further  negligence  and  carelessness  on  the 
part  of  the  defendant  to  order,  and  command, 
and  require  said  intestate  to  do  work  of  a 
man,  and  operate  a  monkey  drill,  and  it  was 
further  negligence  and  carelessness  on  the 
part  of  the  defendants  to  fail  to  warn  and  in- 
struct intestate  of  the  danger  incident  to  the 
performance  of  the  new  duties,  and  that  it 
was  gross  negligence  and  carelessness  on  the 
part  of  the  defendants  to  place  said  intestate 
to  drill  holes  in  a  stone  that  was  then  al- 
ready loaded  and  charged  vTlth  dynamite, 
and  to  fail  to  inspect  and  see  that  said 
stones  were  free  from  dynamite,  and  it  was 
further  carelessness  and  negligence  on  the 
part  of  the  defendants  to  fail  to  unload  and 
remove  said  dynamite  from  the  holes  in  said 
stones  before  requiring  said  intestate  to  drill 
new  boles  therein;  that  defendants  were 
negligent  and  careless  in  that  their  orders 
and  commands  given  to  said  intestate  were 
dangerous,  and  unsafe  and  improper  for  a 
mere  clilld  of  inexperience  to  obey ;  that  de- 
fendants were  also  negligent  in  that  they 
placed  incompetent  and  reckless  superin- 
tendents and  bossmen  over  said  intestate  and 
other  employes,  and  required  said  intestate  to 
obey  the  same ;  that  the  defendant  the  Har- 
ris Oranite  Quarries  Company  was  further 
negligent  and  careless  in  that  the  defendant 
Julius  BUer  was  an  incompetent,  improper, 
and  unsafe  man  to  have  charge  of  the  quarry 
pit,  and  be  over  said  intestate  and  other  em- 
ployte  therein;  that  the  said  defendant  was 
negligent  in  that  it  placed  as  general  superin- 
.tendent  over  its  quarries  and  the  employes 
working  therein  one  C.  Lb  Welch,  who  was 


inexperienced  and  incompetent  to  give  orders 
and  instructions,  and  in  that  it  required  its 
employ^  and  plaintiff's  intestate  to  obey 
said  orders  of  the  said  Welch  and  the  said 
EUer.'' 

Defendant  company,  having  given  proper 
bond  in  time,  filed  its  application  for  removal 
to  the  federal  court,  duly  verified  and  ac- 
companied by  supplemental  affidavits,  made 
part  of  the  petition,  in  terms  as  follows: 

"That  your  petitioner,  the  Harris  Granite 
Quarries  Company,  is  a  corporation  duly  and 
originally  created,  organized,  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Maine,  and  respectfully  shows  to  this  hon- 
orable court:  That  it  is  one  of  the  defend- 
ants in  the  above-entitled  dvil  action,  which 
was  begrun  against  it  in  the  superior  court  of 
Rowan  county.  North  Carolina,  by  the  issu- 
ance and  service  of  summons.  That  the 
plaintiff  has  filed  a  complaint  in  the  above- 
entitled  action.  That  your  petitioner  files 
this,  its  petition,  at  and  before  the  time  it 
is  required  to  answer  or  demur  to  the  com- 
plaint in  said  action.  That  the  matter  and 
amount  in  dispute  and  in  controversy  in  the 
above-entitled  action  exceeds  the  sum  of 
three  thousand  ($3,000)  dollars,  exclusive  of 
Interest  and  cost,  and  is  a  dvil  action  for  the 
recovery  of  damages  for  an  alleged  personal 
injury  resulting  in  wrongful  death.  That  the 
controversy  in  said  action  is,  and  was  at  the 
time  of  the  commencement  of  this  action,  be- 
tween citizens  of  different  states;  the  de- 
fendant the  Harris  Granite  Quarries  Com- 
pany, your  petitioner,  being  at  the  time  of 
the  commencement  of  the  action  and  being 
still  a  resident  and  citizen  of  the  state  of 
Maine,  and  a  nonresident,  and  not  a  citizen, 
of  the  state  of  North  Carolina,  and  the  plain- 
tiff, W.  F.  SmiCh,  being  then  and  still  a  resi- 
dent and  citizen  of  the  county  of  Rowan 
and  state  of  North  Carolina,  both  the  plain- 
tiff and  your  petitioner  being  actually  inter- 
ested in  said  controversy  at  the  time  of  the 
beginning  of  this  action,  and  at  this  time. 
That  the  defendants  C.  L.  Welch  and  Julius 
EUer,  citizens  of  the  state  of  North  Carolina, 
were  not,  at  the  time  of  the  alleged  acci- 
dent or  personal  injury  resulting  in  death, 
and  prior  thereto,  personally  charged  with 
the  duty  of  providing  the  plaintiff's  intestate 
with  reasonably  safe,  suitable,  and  proper 
tools  and  appliances,  and  reasonably  safe 
premises  and  places  to  perform  his  duties, 
reasonably  skilled  and  experienced  foremen, 
superintendents,  bossmen,  and  fellow  serv- 
ants, sufficient  in  number  and  diligence  es- 
pecially to  look  out  after  a  blast  alleged  to 
have  been  made,  and  ascertain  whether  all 
the  dynamite  in  any  blast  made  had  been  dis- 
charged before  requiring  the  plaintiff's  in- 
testate to  enter  or  go  where  any  explosion 
had  been  made  or  attempted,  and  your  peti- 
tioner further  avers  that  it  did  in  all  re- 
spects comply  with  and  perform  its  said 
duty  with  respect  to  the  safety  of  plaintiff's 
intestate,  and  your  petitioner  further  avers 
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that  these  duties  deyolred  upon  your  peti- 
tioner alone,  and  are  and  were  nonassign- 
able, and  that  the  defendants  Julias  saier  and 
G.  L.  Welch  never  in  any  manner  assumed 
the  performance  of  said  duties,  and  that 
they  were  never  in  any  manner  charged 
with  the  performance  of  said  duties,  and  that 
they  were  not  in  any  manner  jointly  liable 
with  your  petitioner  for  any  alleged  negli- 
gence in  these  respects. 

Your,  petitioner  especially  avers  that  the 
defendant  G.  L.  Welch  had  nothing  what- 
ever to  do  with  the  employment  of  plaintifiTs 
Intestate,  or  with  the  employment  of  tool 
carriers,  or  hole  drillers,  and  that  he  did 
not  on  the  2d  day  of  July,  1913,  or  on  the  1st 
day  of  July,  1913,  or  at  any  other  time  re- 
move the  plaintifTs  intestate  from  a  place  of 
safety  to  one  of  danger.  And  further  avers: 
That  he  had  only  a  casual  acquaintance  with 
plaintiff's  intestate,  and  knew  nothing  of  his 
employment  in  the  capacity  of  a  monlsey 
driller  at  the  time  and  place  alleged  in  the 
complaint,  and  wtis  not  present  or  in  any 
wise  connected  with  the  alleged  injury  caus- 
ing the  death  of  the  plaintiff's  intestate. 
That  the  rights  of  the  real  parties  in  inter* 
est  to  this  controversy  can  be  finally  adjudi- 
cated without  the  presence  of  the  defendant 
G.  L.  Welch.  That  the  defendant  G.  L. 
Welch  is  an  Improper  party  to  this  proceed- 
ing. That  he  had  no  connection  therewith, 
and  that  he  Is  an  unnecessary  party.  That 
the  defendant  G.  L.  Welch  has  been  improp- 
erly and  fraudulently  Joined  as  defendant  in 
this  action  for  the  purpose  of  fraudulently 
and  improperly  preventing  or  attempting  to 
prevent  your  petitioner  from  removing  this 
cause  to  the  United  States  District  Gourt, 
and  that  the  plaintiff  well  knew  at  the  time 
of  the  beginning  of  his  action  that  O.  L. 
Welch  was  not  charged  with  the  duties 
aforesaid  as  alleged  in  the  complaint,  and 
that  he  was  Joined  for  the  sole  and  only  pur- 
pose of  preventing  the  removal  of  this  cause, 
and  not  in  good  faith. 

And  your  petitioner  farther  avers:  That 
the  plaintiff's  intestate  was  employed  more 
than  six  months  prior  to  his  alleged  death, 
with  the  written  consent  of  his  parents  or 
guardian,  to  work  In  your  petitioner's  quarry. 
That  he  was  a  young  man  above  the  average 
in  intelligence,  and  well  developed  physically, 
and  he  continued  as  an  employ^  in  your  peti- 
tioner's service  as  tool  carrier  more  than  six 
months  from  the  time  he  entered  said  service, 
during  all  of  which  said  time  he  became 
familiar  with  the  operations  in  and  about 
your  petitioner's  quarry,  and  was  asso- 
ciated daily  with  the  employte  in  your  peti- 
tioner's quarry  who  were  engaged  In  the  op- 
eration of  handling  monkey  drills,  or  com- 
pressed air  drills,  and  that  the  position  of 
compressed  air  driller  was  one  of  natural 
promotion  from  that  of  tool  carrier.  That 
the  plaintlirs  Intestate  some  two  weeks  prior 
to  his  alleged  death  urged  upon  your  petition- 
er chat  he  desired  to  be  promoted  to  the  posi- 


tloii  of  monkey  driller,  and  stated  that  he 
waa  fully  qualified  and  capable  of  handling 
a  monkey  drill,  and  fully  understood  its  oper- 
ation, which  said  operations  are  of  a  very 
simple  nature  and  character.  By  reason  of 
and  in  consequence  of  this  request,  your  peti- 
tioner employed  the  plaintlff*s  intestate  as 
a  monkey  driller,  and  gave  him  careful  and 
specific  instructions  as  to  the  performance  of 
his  duties,  which  duties  he  performed  daily 
up  to  the  time  of  his  death.  Your  petitioner 
further  avers:  That  the  plaintiff  adminis- 
trator in  the  aforesaid  action  was,  at  the 
time  of  filing  his  complaint,  and  at  the  time 
of  the  alleging  a  Joint  and  concurrent  negli- 
gence on  the  part  of*  the  defendants  in  said 
action,  well  acquainted  with  the  facts  herein 
set  out,  and  well  knew  that  the  allegations 
set  forth  in  paragraph  7  of  his  complaint 
were  false  and  untrue,  and  well  knew  the 
facts  to  be  as  heretofore  alleged  in  this 
petition,  and  well  knew  that  the  plaintiff's 
Intestate  was  not  suddenly  changed  from  the 
capacity  of  tool  carrier  on  the  2d  day  of 
July,  1913,  to  that  of  monkey  driller,  and 
well  knew  that  this  alleged  change  was  not 
made  under  the  immediate  orders,  command, 
and  control  of  the  defendants  G.  U  Welch 
and  Julius  EUer. 

Your  petitioner  particularly  avers:  That 
the  said  allegations  set  forth  in  said  para- 
graph 7  of  the  plaintiff's  complaint,  of  Joint 
and  concurrent  negligence  on  the  part  of  the 
defendants  G.  L.  Welch  and  Julius  Eller  and 
your  petitioner,  wete  made  by  the  plaintUTs 
administrator  for  the  sole  purpose  of  fraudu- 
lently defeating  your  petitioner  in  Its  effort 
to  have  the  case  removed  to  the  United  States 
court  under  the  acts  of  Gongress  made  and 
provided  in  mich  cases.  That  the  rigbts  of 
the  real  parties  in  interest  in  this  controver- 
sy can  be  finally  adjudicated  without  the 
presence  of  either  of  the  defendants  Julius 
Eller  and  G.  L.  Welch,  and  that  the  said  de- 
fendants Julius  Eller  and  G.  L.  Welch  are 
improper  parties  to  this  proceeding,  and  have 
no  connection  therewith,  ^and  are  unnecessary 
parties.  That  the  defendants  Julius  BUer 
and  G.  L.  Welch  have  been  Improperly  and 
fraudulently  joined  as  defendants  in  this  ac- 
tion, and  that  said  plaintiff  administrator 
knowingly  made  false  and  fraudulent  allega- 
tions in  his  complaint  of  Joint  and  concur- 
rent negligence  on  the  part  of  the  defendants 
in  said  action  for  the  purpose  of  fraudulently 
and  improperly  preventing  or  attempting  to 
prevent  this  petitioner  from  removing  this 
cause  to  the  United  States  District  Court, 
and  that  the  plaintiff  well  knew  at  the  time 
of  the  beginning  of  his  said  action  that  the 
said  defendants  Julius  EUer  and  G.  L.  Welch 
were  not  necessary  or  proper  parties  as  al- 
leged in  the  complaint,  and  that  they  were 
Joined  as  party  defendants  for  the  sole  and 
only  purpose  of  preventing  the  r^noral  of 
this  cause,  and  not  in  good  faith. 

Your  petitioner  further  alleges:   That  its 
codefendant  Julius  EUer  was  not  present  at 
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the  time  of  tbe  accident  resolUog  in  fhe 
death  of  plaintiff's  intestate,  and  did  not 
give  at  that  time  any  order  or  command  to 
plaintifiTs  intestate;  but»  on  the  contrary, 
the  said  Jnlins  Eller,  at  the  time  the  plain- 
tifl'a  intestate  was  first  employed  aa  a  mon- 
k^  drills,  which  was  ahoat  ten  days  prior 
to  his  death,  gare  the  plaintiff's  intestate 
specific  instructiona  as  to  the  use  of  a  monkey 
drill  and  as  to  all  his  duties  connected  with 
said  employment,  and  eq[)ecially  warned  him 
never  to  driH  in  any  old  holes,  or  in  any  old 
rock  or  boulders  of  granite  that  had  holes  in 
it,  or  that  were  charged  with  dynamite  or 
other  ezplostrea    That  the  plaintiff's  intes- 
tate had  been  employed  about  six  months  as 
a  tool  carrier,  and  that  his  duties  as  such 
tool   carrier  required   him   to   visit  places 
where  holes  were  being  drilled,  and  in  this 
way  the  plaintiff's  Intestate  became  thorough- 
ly acquainted  with  the  duties  and  work  of  a 
monkey  driller,  and  well  knew  from  his  ex- 
perience and  observation  and  from  the  in- 
structions he  received  from  the  defendant 
Julias  laier  that  a  monkey  driller  was  re- 
quired to  drill  only  new  holes,  and  was  for- 
bidden by  the  rules  of  the  company  to  tam- 
per with  the  holes  that  had  been  charged 
with    dynamite  or   other   explosive.     That 
your  petitioner  employs  specially  trained  men 
for  the  purpose  of  inspecting  and  cleaning 
out  all  old  holes  that  have  been  exploded,  or 
that  have  been  iUled  with  dynandte  or  other 
explosive,  and  had  formulated  and  published 
roles  forbidding  monkey  drillers  to  work  on 
any  granite*  rock,  or  boulder  until  after  the 
old  holes  have  been  inspected  and  cleaned 
out,   and  the  plaintiff's  intestate  had  been 
thoroughly  instructed  as  to  these  matters, 
and  well  knew  that  a  monkey  drill  was  never 
used  and  never  allowed  to  be  used  for  clean- 
ing out  old  holes,  but  that  such  holes  were 
cleaned  out  with  tools  made  of  wood.    Your 
petitioner  further  avers :  That  plaintiff's  in- 
testate had  been  working  as  a  monkey  dril- 
ler for  about  ten  days  prior  to  his  death,  and 
was   well  acquainted  with  the  condition  of 
the  boulders  of  granite  in  the  pit  in  which 
he  "WBB  working  at  the  time  of  the  injury  re- 
aolting  in  his  death,  and  the  plaintiff's  intes- 
tate   was   thoroughly  acquainted  with   the 
work:,  and,  if  he  was,  at  the  time  of  the  acci- 
dent resulting  in  his  death,  drilling  or  tam- 
pering with  any  old  holes  in  which  dynamite 
was   id^ced,  he  well  knew  the  fact  at  the 
times*  and  also  well  knew  that  he  was  vlolatr 
ins  A  nile  of  the  company  forbidding  monkey 
drillera  to  tamper  with  such  holes,  having  re- 
ceived specific  instructions  as  to  the  matter 
from  the  codefendant  Julius  EUer. 

Your  petitioner  specially  avers:  That  its 
codefendant  Julius  EUer  was  jiot  present 
when  the  accident  occurred  resulting  in  the 
death  of  plaintiff's  intestate^  and  had  given 
Um  no  order  requiring  him  to  do  any  dan- 
herons  work,  and  had  given  him  no  order  to 
do  BMXf  specific  work  within  several  days  prior 
to  said  timeb   That  the  work  whi<^  plaintiff's 


Intestate  was  employed  to  do  was  not  dan- 
gerous work,  but  was  perfectly  safe,  and  the 
said  Julius  EUer  never  at  any  time  gave 
plaintiff's  intestate  any  order  to  do  danger- 
ous work,  or  to  drUl  in  any  boulder  of  gran- 
ite containing  dynamite  or  other  explosive 
Your  petitioner  further  says  that  the  plain- 
tiff, W.  F.  Smith,  administrator  of  John  P. 
Smith,  after  the  employment  of  the  plaintiff's 
Intestate  as  a  monkey  driUer,  gave  his  con- 
sent in  writing  to  the  employment  of  the  said 
Intestate  as  a  monkey  driller.  Your  peti- 
tioner further  aUeges  that  this  codefendant 
Julius  EUer  is  utterly  insolvent,  as  your  peti- 
tioner is  informed  and  beUeves.  And  your 
petitioner  offers  herewith  a  bond  with  good 
and  BufiScient  surety  for  (500  for  its  entering 
into  the  District  Gourt  of  the  United  States 
for  the  Western  District  of  North  OaroUna 
on  the  first  day  of  the  next  session  a  copy  of 
the  record  In  this  action,  and  for  paying  aU 
costs  that  may  be  awarded  by  the  said  Dia- 
trict  Ck>urt,  if  said  court  shaU  hold  that  this 
action  was  wrongfully  or  Improperly  remov- 
ed thereto.  That  your  petitioner  further 
prays  this  honorable  court  that  it  proceed  no 
further  herein  except  to  make  order  required 
by  law,  and  to  accept  the  said  surety  and 
bond,  and  to  cause  the  record  herein  to  be 
removed  into  the  said  District  Gourt  of  the 
United  States  in  and  for  the  Western  District 
of  North  Carolina.  And  your  petitioner  wiU 
ever  pray,"  etc 

Aflidavlt  of  George  R.  Collins  foUows: 
"George  R.  ColUns,  being  duly  sworn,  depos- 
es, and  says:  That  the  Harris  Granite  Quar- 
ries Company  is  a  corporation  duly  and  orig- 
inally created,  organized,  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Maine.  That  it  is  one  of  the  defendants  in 
the  above-entitled  dvU  action  begun  against 
it  in  the  superior  court  of  Rowan  county. 
That  the  Harris  Granite  Quarries  Company 
was,  at  the  time  of  the  commencement  of 
the  action  and  stiU  is  a  citizen  and  resident 
of  the  state  of  Maine  and  a  nonresident  of 
the  state  of  North  Carolina,  and  the  plain- 
tiff, W.  F.  Smith,  administrator  of  John  P. 
Smith,  is  and  was  at  the  time  of  the  com- 
mencement of  this  action  a  citizen  of  the 
county  of  Rowan,  and  the  state  of  North 
Carolina,  and  the  Western  federal  district 
thereof.  This  deponent  further  says  that  he 
is  the  managing  director  of  the  said  corpora- 
tion, and  has  his  office  in  the  city  of  Salis- 
bury, N.  C.  This  deponent  further  says: 
That  the  defendant  CI  U  Welch  is  a  citizen 
and  resident  of  the  state  of  North  CaroUna, 
coimty  of  Rowan,  and  was  not  at  the  time 
of  the  aUeged  accident  and  injury  result 
ing  in  the  death  of  the  plaintiff's  intestate 
dmrged  with  duty  of  providing  the  plaintUTs 
intestate  with  reasonably  safe,  suitable,  and 
proper  tools  and  appUances,  and  reasonably 
safe  premises  and  places  to  perform  his 
duties,  and  reasonably  sklUed  and  experienc- 
ed foremen,  superintendents,  bossmen,  and 
fettow  servants,  sufficient  in  number  and  dill- 


392 


GO  SOUTHEASTERN  BEPOBTEB 


(N.a 


gence  especially  to  look  out  after  a  blast  al- 
leged to  have  been  made,  and  ascertain 
whether  all  the  dynamite  had  been  dis- 
charged before  requiring  or  permitting  the 
plaintiff's  intestate  to  go  where  said  alleged 
explosion  had  been  attempted,  or  had  actu- 
ally taken  place,  and  that  he  had  no  over- 
slight,  superintendence,  or  control  of  plain- 
tilTs  intestate.  That  he  was  not  acquainted 
with  the  fact  that  plaintiff's  intestate  was 
working  at  the  quarry  at  the  time  of  the 
alleged  injury  resulting  in  death  as  monkey 
driller,  and  that  he  did  not  employ  the  plain- 
tiff's intestate.    [Signed]  George  R.  ColUns." 

Affidavit  of  C.  L.  Welch:  "C.  L.  Welch, 
being  duly  sworn,  deposes,  and  says:  That 
the  Harris  Granite  Quarries  Company  is  a 
corporation  duly  and  originally  created,  or- 
ganized, and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Maine.  That  it 
is  one  of  the  defendants  in  the  above-entitled 
civil  action  begun  against  it  in  the  superior 
court  of  Rowan  county.  That  the  Harris 
Granite  Quarries  Company  was  at  the  time 
of  the  commencement  of  the  action  and  still 
is  a  citizen  and  resident  of  the  state  of  Maine 
and  a  nonresident  of  the  state  of  North  Car- 
olina, and  the  plaintiff,  W.  F.  Smith,  ad- 
ministrator of  John  P.  Smith,  is  and  was 
at  the  time  of  the  commencement  of  this 
action  a  citizen  of  the  county  of  Rowan,  and 
state  of  North  Carolina,  and  the  Western 
federal  district  thereof^  This  deponent  fur- 
ther says:  That  he  is  a  citizen  and  resident 
of  the  state  of  North  Carolina,  county  of 
Rowan,  and  is  employed  by  the  Harris  Gran- 
ite Quarries  Company,  but  that  he  was  not 
at  the  time  of  the  alleged  accident  and  in- 
jury resulting  in  the  death  of  the  plaintiff's 
Intestate  charged  with  the  duty  of  providing 
the  plaintiff's  intestate  with  reasonably  safe, 
suitable,  and  proper  tools  and  appliances, 
and  reasonably  safe,  suitable  premises  and 
places  to  perform  his  duties,  and  reason- 
ably skilled  and  experienced  foremen,  su- 
perintendents, bossmen,  and  fellow  servants, 
sufficient  in  number  and  diligence  especially 
to  look  after  a  blast  alleged  to  haye  been 
made,  and  ascertain  whether  all  the  dyna- 
mite had  been  discharged  before  requiring  or 
permitting  the  plaintiff's  intestate  to  go 
where  said  alleged  explosion  had  been  at- 
tempted, or  had  actually  taken  place,  and 
that  he  had  no  oversight,  superintendence, 
or  control  of  plaintiff's  intestate.  That  he 
was  not  acquainted  with  the  fact  that  the 
plaintiff's  Intestate  was  working  as  a  monkey 
driller  at  the  quarry  at  the  time  of  the  al- 
leged injury  resulting  in  the  death,  and  that 
he  did  not  employ  the  plaintiff's  intestate. 
[Signed]  O.  L.  Welch." 

Affidavit  of  Julius  Mler:  "Julius  Bller, 
being  duly  sworn,  deposes,  and  says:  That 
the  Harris  Granite  Quarries  Company  is  a 
corporation  duly  and  originally  created,  or- 
ganized, and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Maine.  That  it  is 
one  of  the  defendants  in  the  above-entitled 


civil  action  begun  against  it  in  the  superior 
court  of  Rowan  county.     That  the  Harris 
Granite  Quarries  Company  was  at  the  time 
of  the  commencement  of  the  action  and  still 
is  a  citizen  and  resident  of  the  state  of 
Maine  and  a  nonresident  of  the  state  of 
North   Carolina,   and   the   plaintiff,   W.  F. 
Smith,  administrator  of  Jc^m.  P.  Smith,  is 
and  was  at  the  time  of  the  commencement  of 
this  action  a  citizen  of  the  county  of  Rowan, 
and  state  of  North  Carolina,  and  the  West- 
ern federal  district  thereof.     And  this  de- 
ponent further  says:  That  he  is  a  resident  of 
the  county  of  Rowan,  state  of  North  CaroUna, 
and  that  he  is  employed  by  the  Harris  Gran- 
ite Quarries  Company  at  the  Balfour  Pink 
Quarry  near  Granite  Quarry,  N.  C,  and  that 
his  position  with  that  company  is  that  of 
foreman.    That  he  has  been  in  the  employ- 
ment of  the  Harris  Granite  Quarries  Com- 
pany and  predecessors  for  about  five  years. 
That  this  deponent  was  well  acquainted  with 
plaintiff's  intestate,  John  P.  Smith,  and  that 
the  father  of   this   deponent   married  the 
mother  of  the  said  John  P.  Smith,  and  that 
the  said  John  P.  Smith  was  living  with  the 
deponent's  father  at  the  time  of  the  alleged 
injury  which  resulted  in  the  death  of  the 
said   John   P.    Smith.     The  said   John   P. 
Smith   was  about  15  years  old,  and   well 
grown  physically  and  mentally,  and  on  or 
about  the  1st  of  January,  1913,  he  solicited 
employment  of  this  deponent  as  a  tool  car- 
rier for  the  Balfour  Quarry  Company  near 
Granite  Quarry,  N.  C,  and  that  such  em- 
ployment was  given  him.   That,  among  other 
things,    his   duties   required  him   to   carry 
tools  to  the  employes  who  were  engaged  in 
the  business  of  monkey  drilling  and  hand 
drilling,  to  furnish  the  said  employ^  with 
new  drills  when  needed,  and  that  as  such 
tool  carrier  he  became  well  acquainted  with 
all   the  operations  in  connection  with   the 
business  of   the   hand  drillers  or  monkey 
drillers,  and  frequented  the  pits  in  which 
they  worked,  and  knew  of  the  method  and 
manner  of  handling  said  hand  drills.     That 
on  or  about  the  20th  day  of  June,  1913,  the 
plaintiff's  Intestate,  John  P.  Smith,  came  to 
this  deponent,  and  asked  to  be  given  the  posi- 
tlon  of  monkey  driller,  and  stated  that  he 
was  anxious  to  be  promoted  to  this  position, 
and  that  he  knew  all  about  the  handling  of  a 
monkey  drill.    This  deponent  gave  hini  the 
position  of  monkey  driller,  and  at  the  time 
of  his  promotion,  as  was  his  custom,  he  gave 
to  plaintiff's  intestate  specific  instructlpiis  as 
to  his  duties,  and  pointedly  instructed  him 
that  he  was  never  to  drill  in  any  old  holes 
that  had  been  drilled  in  boulders  or  blasted 
granite,  and  that  he  was  only  to  drill  new 
holes  in  rocks  and  boulders  that  never  had 
been  filled  with  dynamite  or  other  exploslTe. 
That  this  deponent  has  knowledge  of   the 
fact  that  the  Harris  Granite  Quarries  Com- 
pany   keeps    in    its   employment    specially 
trained  men  whose  business  it  is  to  insi>eGt 
and  clean  out  all  old  holes  that  have  not 
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been  exploded,  and  that  the  plaintiff's  intes- 
tate knew  tbis  fact,  and  knew  tbat  It  was 
against  the  rules  to  work  on  any  granite,  or 
rock,  or  boulder  until  after  the  old  boles 
had  been  thoroughly  cleaned  out,  and  after 
inspection  had  been  made.  Tbat  the  plain- 
tiff's intestate  was  well  acquainted  with  the 
fact  that  the  tools  furnished  for  the  purpose 
of  cleaning  out  old  holes  were  not  made  of 
metal,  but  were  made  of  wood.  This  deponent 
further  says  that  plaintiff's  Intestate  was  not 
engaged  for  the  purpose  of  cleaning  out  old 
holes,  or  for  the  purpose  of  using  the  in- 
strument to  clean  old  holes,  but  was  employ- 
ed to  use  a  monkey  drill  in  drilling  new  holes 
in  new  boulders.  This  deponent  further  says 
that  the  handling  of  a  hand  drill  or  monkey 
drill  by  an  employ^  in  drilling  new  holes  is 
an  absolutely  safe  work,  and  simple  In  its 
nature  and  character.  This  deponent  further 
says  that  at  the  time  of  the  said  Injury  re- 
sulting in  the  death  of  the  plaintiff's  intes- 
tate that  he  was  not  present,  and  that  he  had 
given  said  plaintiff's  intestate  no  orders  or 
instructions  to  bore  into  any  boulder  con- 
taining old  holes  or  unexploded  dynamite,  or 
to  bore  into  any  boulder  which  had  turned 
over,  and  in  which  the  dynamite  had  not  ex- 
ploded, but,  on  the  contrary,  at  the  time  he 
was  originally  employed  as  a  monkey  driller, 
and  frequently  afterwards,  he  was  instructed 
never  to  drill  in  any  boulder  or  rock  in  which 
there  were  old  holes.  This  deponent  further 
says  that  plaintiff's  intestate  had  been  work- 
ing as  monkey  driller  for  about  ten  days, 
and  was  thoroughly  well  acquainted  with  the 
condition  of  the  boulders.  In  the  pit  in  which 
be  was  working  at  the  time  of  the  alleged  in- 
jury which  resulted  in  his  death,  and  that 
the  plaintiff's  intestate  knew  that  his  duty 
was  solely  that  of  drilling  new  holes  in  new 
boulders  in  said  pit,  and  that,  if  the  plaia- 
tiiTs  intestate  was  drilling  in  any  hole  in 
which  the  dynamite  was  not  exploded,  he 
well  knew  the  fact,  and  also  well  knew  that 
be  was  violating  the  explicit  orders  of  the 
deponent  and  the  rules  of  the  Harris  Granite 
Quarries  Ck>mpany.    [Signedl    J.  A.  EUer." 

On  considering,  the  facts  stated  in  the 
petition  and  accompanying  affidavits,  the  ap- 
plication for  removal  was  denied,  and  de- 
fendant company,  having  duly  excepted,  ap- 
pealed.   ^ 

Jerome  &  Price,  of  Salisbury,  and  Elowers 
&  Jones,  of  Charlotte,  for  appellant.  Theo. 
F.  Kluttz  and  B.  Lee  Wright,  both  of  Salis- 
bury, for  appellee. 

HOKB^  J.  [1,2]  It  is  the  approved  posi- 
tion with  us  that  actions  of  this  character 
may  be  prosecuted  as  for  a  joint  wrong,  and 
authoritative  decisions  hold  that,  when  so 
stated  in  the  complaint  and  made  In  good 
faith,  the  allegations  "viewed  as  a  legal  prop- 
osition must  be  considered  and  passed  upon 
as  the  complaint  presents  them,  and  in  such 
case  no  severable  controversy  is  presented 
which  requires  or  permits  a  removal  to  the 


federal  courts."  Chicago  Ry.  v.  Dowell,  229 
U.  S.  102,  33  Sup.  Ct  6S4,  57  L.  Ed.  1090; 
Ala.,  etc.,  R.  R.  v.  Thompson,  200  U.  S.  206, 
26  Sup.  Ct  161,  50  L.  Ed.  441,  4  Ann. 
Cas.  1147;  Hough  v.  Railroad,  144  N.  C. 
701,  57  S.  E.  469;  and  Tobacco  Co.  v.  To- 
bacco Co.,  144  N.  C.  352,  57  S.  E.  5.  The 
petitioner  recognizes  that  this  is  the  principle 
obtaining  here,  and  makes  his  application  on 
the  ground  that  there  has  been  in  this  in- 
stance a  fraudulent  joinder  of  the  resident 
defendants.  On  such  petition  filed,  when  the 
fraudulent  joinder  is  sufficiently  alleged,  the 
case  must  be  removed  to  the  federal  court, 
and,  if  the  plaintiff  desires  to  traverse  the 
jurisdictional  facts,  he  must  proceed  in  that 
tribunal. 

[3,  4]  But  the  cases  referred  to  and  others  ' 
of  like  import  are  to  the  effect  that  a  peti- 
tion on  that  ground  will  not  be  allowed  on 
allegations  general  In  terms,  that  the  resident 
defendant  has  been  joined  for  the  mere  pur- 
pose of  avoiding  a  removal,  or  with  no  honest 
Intent  of  seeking  relief  against  such  resi- 
dent, or  by  general  allegations  of  fraudulent 
joioder,  however  positive  in  terms.  This 
question  of  fraud  may  not,  as  a  rule,  be 
raised  by  a  single  averment,  as  in  the  case  / 
of  diversity  of  citizenship;  but  it  consists 
usually  of  a  series  of  facts  and  circumstances 
indicating  the  fraudulent  purpose,  and  the 
decisions  of  the  Supreme  Court  of  the  United 
States  as  Interpreted  In  this  jurisdiction  re- 
quire that,  in  order  to  be  a  valid  petition 
of  this  character,  the  facts  and  circumstances 
constituting  the  alleged  fraud  must  be  fully 
set  forth,  and  with  such  definiteness  as  to 
show  that  there  has  been  a  fraudulent  join^ 
der.  The  position  should  appear  as  a  con- 
clusion of  law  from  the  facts  stated.  Rail- 
road V.  Dowell,  supra;  Chicago,  etc.,  R.  R. 
V.  Willard,  220  U.  S.  413,  31  Sup.  Ct.  460, 
55  U  Ed.  521;  111.  Central  R.  R.  v.  Sheegog, 
215  U.  S.  308,  30  Sup.  Ct.  101,  54  L.  Ed.  208; 
Lloyd  V.  Railroad,  162  N.  C.  485,  78  S.  E. 
489;  and  Rea  v.  Mirror  Co.,  158  N.  C.  24,  73 
S.  E.  116.  Speaking  to  this  question  in  the 
recent  case  of  Lloyd  v.  Railroad,  the  court 
said:  "On  this  question  the  authorities  are 
to  the  effect  that,  when  viewed  as  a  legal 
proposition,  the  plaintiff  Is  entitied  to  have 
his  cause  of  action  considered  as  he  has 
presented  It  in  his  complaint  (Railroad  v. 
Miller,  217  U.  S.  209,  30  Sup.  Ct  450,  54  L.  Ed. 
732;  Railroad  v.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct.  161,  50  L.  Ed.  441,  4  Ann.  Cas.  1147; 
Dougherty  v.  Railroad  [C.  CI  126  Fed.  239), 
and,  while  a  case  may  In  proper  instances  be 
removed  on  the  ground  of  false  and  fraudulent 
allegation  of  jurisdictional  facts,  the  right 
does  not  exist,  nor  is  the  question  raised  by 
general  allegation  of  bad  faith,  but  only  when, 
in  addition  to  the  positive  allegation  of  fraud, 
there  is  full  and  direct  statement  of  the  facts 
and  circumstances  of  the  transaction  suffi- 
cient, if  true,  to  demonstrate  'that  the  ad- 
verse party  is  making  a  fraudulent  attempt 
to  impose  upon  the  court  and  so  deprive  the 
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applicant  of  his  right  of  removal.*  Rea  ▼. 
Mirror  Ck)^  158  N.  C  24-27,  73  S.  B.  110,  and 
authorities  cited,  notably,  Kansas  City  R.  R. 
V.  Herman,  187  U.  S.  63,  23  Sup.  Ct  24,  47 
L.  Ed.  76;  Foster  t.  Oas  &  Electric  Co;  (0. 
C.)  185  Fed.  979 ;  Shane  v.  Electric  Railway 
(C.  0.)  150  Fed.  801;  Knuth  v.  Electric  Ry. 
(C.  C.)  148  Fed.  73;  Thomas  v.  Great  North- 
ern, 147  Fed.  83,  77  C.  O.  A.  255;  Hough  v. 
Railroad,  144  N.  0.  701,  57  S.  E.  469;  Tobac- 
CO  Co.  T.  Tobacco,  144  N.  0.  352,  57  S.  E.  5; 
IlL  R.  R.  T.  Houchlns,  121  Ky.  526,  89  S.  W. 
630,  1  li.  R.  A.  (N.  S.)  375,  123  Am.  St.  Rep. 
205;  So.  R.  R.  t.  Grizzle,  124  Ga.  735,  53  S. 
E.  244,  110  Am.  St  Rep.  191;  HukiU  ▼. 
Maysville  &  G.  R.  R.  (C.  C.)  72  Fed.  745. 
True,'  it  is  now  uniformly  held  that,  when  a 
verified  petition  for  removal  is  filed,  accom- 
panied by  a  proper  bond,  and  same  contains 
facts  sufficient  to  require  a  removal  under 
the  law,  the  jurisdiction  of  the  state  court 
is  at  an  end.  And  in  such  cases  it  is  not  for 
the  state  court  to  pass  upon  or  decide  the 
issues  of  fact  so  raised;  but  it  may  only  con- 
sider and  determine  the  sufficiency  of  the 
petition  and  the  bond.  Herrick  v.  Railroad, 
158  N.  C.  307,  78  S.  B.  1008;  Chesapeake 
V.  McCabe,  213  U.  S.  207,  29  Sup.  Ct  430,  63 
L.  Ed.  765;  Wecker  v.  National  Enameling 
Co.,  204  U.  S.  176,  27  Sup.  Ct  184,  51  L.  Ed. 
430,  9  Ann.  Cas.  757.  But  this  position  ob- 
tains only  as  to  such  issues  of  fact  as  con- 
trol and  determine  the  right  of  removal,  and, 
on  an  application  for  removal  by  reason  of 
fraudulent  joinder,  such  an  issue  is  not  pre- 
sented by  merely  stating  the  facts  of  the  oc- 
currence showing  a  right  to  remove,  even 
though  accompanied  by  general  averment  of 
fraud  or  bad  faith ;  but,  as  heretofore  stated, 
there  must  be  full  and  direct  statement  of 
facts  sufficient,  if  true,  to  establish  or  dem- 
onstrate the  fraudulent  purpose.  Hough  v. 
Railroad,  144  N.  C.  692,  57  S.  EL  469;  Tobac- 
co Co.  y.  Tobacco  .Co.,  144  N.  C.  362,  57  8. 
B.  5;  Shane  v.  Railway  (C.  C.)  150  Fed.  801.*' 
And  referring  to  a  former  decision  of  the 
court  on  the  subject  of  Rea  v.  Mirror  Co., 
the  opinion  in  Lloyd's  Case  said  further: 
"In  Rea  v.  Mirror  Co.,  supra,  the  principle 
was  applied  where  plaintiff  had  sued  a  non- 
resident corporation  doing  a  manufacturing 
business  in  this  state  to  recover  for  physical 
injuries  suffered  by  plaintiff  and  alleged  to 
be  by  reason  of  some  negligence  of  the  com- 
pany in  the  operation  of  its  machinery,  and 
a  resident  employ^  was  joined  as  codefend- 
ant  The  nonresident  company,  in  apt  time, 
filed  its  duly  verified  petition,  accompanied 
by  proper  bond,  setting  forth  the  facts  of 
the  occurrence  with  great  fullness  of  detail, 
charging  a  fraudulent  joinder  of  the  resident 
employ^,  and  containing  averment  further 
that  'said  employ^  was  a  member  of  the  com- 
pany's clerical  force  in  the  office  of  the  com- 
pany, having  nothing  whatever  to  do  with 
the  machinery  or  its  management,  and  that 
he  was  not  present  in  the  factory  at  the 
cime  of  the  injury.'    The  petition  for  removal 


was  allowed;  the  court  being  of  opinion  that, 
if  these  facts  were  established,  it  wonld 
make  out  tiie  charge  of  fraudulent  joinder, 
and  bring  the  case  within  the  principle  of 
Wecker  v.  National  Enameling  Co.,  204  U.  S. 
176  [27  Sup.  Ct  184,  51  L.  Ed.  430,  9  Ann. 
Cas.  757]." 

[6]  Considering  the  petition  in  the  light  of 
these  principles,  we  do  not  think  that  the 
issue  as  to  fraudulent  Joinder  of  the  two 
resident  defendants  has  been  sufficiently 
raised.  True,  there  is  a  full  and  positive 
allegation  of  such  fraud  In  general  terms, 
and  petitioner,  in  denying  responsibility  on 
the  part  of  tiiese  defendants,  makes  aver- 
ment that  they  were  not  "personally  charged 
with  the  duty  of  providing  plaintiff's  intes- 
tate with  reasonably  safe,  suitable,  and  prop- 
er tools  and  appliances,  and  reasonably  safe 
places  and  premises  to  perform  his  duties, 
reasonably  skilled  and  experienced  foremen, 
superintendents,  or  bossmen,  and  fellow  serr* 
ants,  sufficient  in  number  and  diligence  es- 
pecially to  look  after  blasts  alleged  to  have 
been  made,  and  ascertain  whether  all  dyna- 
mite had  been  discharged  before  requiring  or 
permitting  plaintiff's  intestate  to  enter  or  go 
where  such  alleged  explosion  had  been  at- 
tempted or  actually  taken  place,"  etc  Tbese 
averments  present  the  petitioner's  legal  con- 
clusions arising  from  the  position  of  tbese 
individual  defendants  rather  than  the  posi- 
tions held  and  the  authority  actually  ex- 
ercised by  them.  A  corporation  must  neces- 
sarily act  through  its  agents  and  employ^ 
and,  if  a  nonresident  company  seeks  a  re- 
moval on  the  ground  of  fraudulent  joinder, 
it  should  be  required  to  show  the  facts  of 
the  occurrence  and  which  of  their  agents  had 
the  control  and  management  at  the  time,  and, 
if  the  employ^  sued  had  duties  in  reference 
to  the  company's  work  at  the  time  and  place 
where  the  Injury  occurred,  which  they  evi- 
dently did  in  this  instance,  these  positions 
and  duties  should  be  stated  so  that  the  court, 
apprised  of  the  facts,  could  draw  its  own 
conclusion  as  to  their  responsibility. 

And  while  the  petition,  speaking  more  di- 
rectly to  the  alleged  connection  of  the  de- 
fendant C.  L.  Welch,  alleges  that  ''he  was 
joined  as  a  party  defendant  for  the  sole 
and  only  purpose  of  preventing  removal,**  and 
that  ''he  knew  nothing  of  the  employment 
of  the  intestate  in  the  capacity  of  monkey 
driller  at  the  time  and  places  mentioned  in 
the  complaint,  and  was  not  present  or  in  any 
wise  connected  with  the  alleged  injury  caus- 
ing the  death  of  plaintiff's  intestate,"  and,  as 
to  the  defendant  Eller,  "that  he  was  not 
present  when  the  accident  occurred  resolt- 
ing  in  the  death  of  plaintiff's  intestate,  and 
had  given  him  no  order  requiring  him  to  do 
dangerous  work,  and  had  given  him  no  or- 
der to  do  any  spedflc  work  within  several 
days  prior  to  said  time,"  and  "that  said  work 
was  not  dangerous,  but  perfectly  safe,**  etc., 
we  do  not  think  that  either  or  both  of  these 
averments  should  be  allowed  to  affect    the 
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result  It  Is  not  tnfiBqneiitly  true  tbat  a 
general  manager  or  an  agant  bavlng  gen* 
eral  cbarge  and  active  control  of  work  em- 
ploying large  nnmbers  of  men  does  not  know 
the  name  or  present  occupation  of  each  in* 
diyidnal  employ^  and  yet  he  may  be  re- 
sponsible for  the  methods  pursued  in  con* 
ducting  the  work  and  the  care  required  in 
the  selection  of  competent  workmen.  For 
aught  that  appears  in  this  petition,  defend* 
ant  may  have  had  such  position  here*  and 
the  authority  as  actually  exercised  by  him 
may  be  fully  sufficient  to  charge  him  with 
responsibility  iat  intestate's  death,  though 
he  may  not  have  been  personally  present  at 
the  time,  and  may  not  have  known  his  name. 
And  as  to  defendant  EUler,  it  appears,  both 
in  the  petition  and  accompanying  affidavits, 
tbat  whoi  the  intestate  was  first  employed 
as  monkey  driller,  which  was  about  ten  days 
prior  to  his  death,  the  said  defendant  had 
given  him  specific  instructions  as  to  the  use 
of  the  monkey  drill  and  as  to  all  his  duties 
connected  with  said  employment,  and  es- 
pecially warned  him  not  to  drill  in  any  old 
holes,  or  in  any  rock  or  boulders  of  granite 
that  had  holes  in  them,  or  that  were  charged 
with  dynamite  or  other  explosive.  It  ap- 
pears, therefore,  by  fair  intendment  from 
the  facts  stated  in  the  petition  itself  that 
this  defendant  had  some  position  in  this 
work  giving  him  authority  over  the  intes- 
tate, and  was  charged  with  some  kind  of 
responsibility  concerning  hinL  On  careful 
perusal  of  the  petition  and  accompanying 
affidavits,  the  court  is  of  opinion  that  they 
only  present  a  general  denial  of  liability, 
accompanied  by  general  allegations  of  fraud- 
ulent joinder,  etc.,  and  that  the  traversable 
facts  as  stated  are  not  sufficiently  full  and 
definite  to  raise  the  issue  of  fraudulent 
joinder  within  the  meaning  of  the  removal 
acta. 

On  the  record,  we  hold  tliat  the  ruUng  of 
his  honor  is  in  accord  with  the  decisions  to 
which  we  have  referred  as  controlling,  and 
that  his  judgment  denying  the  application 
must  be  affirmed. 

Affirmed. 


a64  M.  C.  106) 

FISHER  V.  FISHER  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  18, 

1913.) 

1.  Appeai.  aitd  Brbob  (i  425*)— Notice  of 

AFPKAI/~TllCa  OF  SeBVIOB. 

Under  Revisal  1906,  $  690,  providing  that, 
where  judgment  is  rendered  out  of  term,  appel- 
lant mnst  take  Ida  appeal  within  10  days  after 
notice  tbereolL  and  section  691,  requiring  him 
within  such  time  to  serve  notice  of  appeal,  the 
time  for  service  of  notice  of  appeal  begins  to 
ran  when  the  judgment  reaches  the  clerk's  of- 
fice^ and  not  when  appellant  haa  actual  notice 
of  Its  signing. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  2166-2161;  Dec  Dig.  | 
425.*) 


2.  JunaMBRT  <|  273*)-Jri]aB  of  Bntbt. 

A  judgment  signed  out  of  term  is  entered 
as  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cpnt  Dig.  H  626-641 ;    DecTDlg.  §  273.*] 

Clark,  C.  J.»  dissenting. 

Appeal  from  Superior  Court,  Transylvania 
County;  Adams,  Judge. 

Action  hy  O.  W.  Fisher  against  J.  C.  Fisher 
and  others,  in  which  defendants  appeal.  On 
petition  for  certiorari  to  require  the  trial 
judge  to  settle  the  case  on  appeaL  Petition 
allowed. 

This  Is  a  petition  for  a  certiorari  to  require 
the  judge  of  the  superior  court  to  settle  the 
case  on  appeal,  he  having  declined  to  do  so, 
upon  the  ground  that  the  defendant  had  lost 
his  appeal  hy  failing  to  serve  his  notice  of 
appeal  within  the  statutory  time. 

Hpon  the  application  to  settle  the  case,  his 
honor  found  the  facts  and  ruled  thereon  as 
follows: 

"(1)  On  the  last  day  of  the  term  the  ex- 
ceptions to  the  report  of  the  referee  were  ful- 
ly argued  by  counsel,  and,  at  the  conclusion 
of  the  argument,  counsel  consented  that  the 
court  might  take  the  papers  to  Ashevllle 
and  consider  the  arguments  and  the  excep- 
tions. 

"(2)  After  considering  the  evidence,  argu- 
ments, and  exceptions,  the  court  prepared  a 
draft  of  the  judgment  and  forwarded  it  to 
the  plaintifTs  attorney  in  June,  requesting 
him  to  confer  with  an  attorney  for  the  de- 
fendant and  ascertain  whether  they  could 
agree  on  the  commissioners  to  be  appointed. 
Nothing  was  heard  from  the  attorneys  until 
after  the  close  of  the  courts  in  the  Fifteenth 
judicial  district,  and  the  undersigned  had 
returned  to'  his  home  in  Carthage. 

"(3)  After  considerable  correspondence,  it 
was  finally  agm^  that  the  judgment  might 
be  signed  anywhere  in  the  state  and  in  vaca- 
tion. 

"(4)  The  judgment  was  then  Immediately 
signed,  and  at  the  request  of  plalntifTs  coun- 
sel was  sent  to  him  at  HendersonviUe,  to- 
gether with  other  papers  in  the  cause,  on 
June  28, 1913.  At  the  same  time  a  letter  was 
mailed  to  W.  W.  Zachary,  one  of  the  attor- 
neys for  the  defendant,  at  Brevard,  notify- 
ing him  that  the  draft  of  the  judgment  origi- 
nally submitted  had  been  signed  and  sent  to 
Judge  Ewart,  plaintilTs  attorney.  W.  W. 
Zachary,  attorney  for  the  defendant,  had 
previously  written  the  undersigned  that  he 
had  examined  the  judgment,  and  had  con- 
sented that  it  should  be  signed,  as  hereto- 
fore stated. 

^(6)  The  judgment  and  other  papers  in  the 
cause  were  sent  by  Judge  Ewart  to  the  derk 
of  the  superior  court  at  Brevard,  June  30, 
1013,  by  express,  and  were  received  the  same 
day  by  the  express  agent  at  Brevard,  who 
notified  the  clerk  of  their  receipt  through  the 
post  office,  July  1, 1913. . 
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"(Q  On  June  80th,  Judge  Ewart  wrote  the 
clerk  at  Brevard  to  mark  the  Judgment  filed 
as  of  that  date. 

"(7)  On  July  1st,  Judge  Ewart  wrote  Mr. 
Zachary  that  he  had  sent  by  express  to  the 
clerk  at  Brevard  the  judgment  and  other 
papers  In  the  cause,  and  that  he  could,  if  he 
desired,  serve  notice  of  appeal  on  Judge 
Ewart  or  on  the  plaintiff. 

''(8)  That  the  papers  sent  by  Judge  Ewart 
to  the  clerk  by  express  were  not  prepaid,  and 
the  clerk,  for  this  reason,  refused  to  take  the 
papers  out  of  the  express  office,  and  so  noti- 
fied the  defendant's  counsel.  The  clerk  after- 
wards changed  his  mind  and  took  the  papers 
to  his  office  on  the  8th  day  of  July,  but  did 
not  notify  defendant's  counsel  until  July  12th 
that  he  had  done  so. 

''(9)  On  July  17th  the  defendant  caused  to 
be  served  on  Judge  Eiwart  a  notice  of  appeal 
from  the  judgment,  and  on  July'  Blst  caused 
its  statement  of  case  on  appeal  to  be  served 
upon  him. 

"(10)  On  August  8,  1913,  the  plaintiff's  at- 
torney prepared  a  'counter  case  and  excep- 
tions,' and  placed  this  paper  in  the  hands 
of  an  officer,  who  made  the  following  return: 
'Executed  the  within  by  reading  the  contents 
to  O.  W.  Clayton,  of  Zachary  &  Clayton, 
Attys.  for  defendant,  the  Toxaway  Company. 
This  8th  day  of  August,  1913.  J.  H.  Pick- 
elslmer,  Sheriff,  by  W.  H.  Harris,  D.  S.' 

"(11)  On  August  13th,  the  plaintiff  caused 
to  be  served  on  the  defendant's  attorney  no- 
tice that  he  would  make  a  motion  before  the 
undersigned  at  Monroe  on  the  25th  day  of 
August  to  'strike  from  the  files  of  the  clerk 
and  to  disallow  the  appeal  on  the  ground 
that  notice  was  not  given  within  the  statu- 
tory period.' 

"(12)  At  the  same  time  and  place,  after 
notice,  the  defendant  moved  to  adopt  its 
statement  and  to  disallow  the  exceptions  or 
counter  case  of  plaintiff. 

"The  court  further  finds: 

"(13)  That  Judge  Ewart  reserved  and  did 
not  waive  his  right  to  move  to  disallow  de- 
fendant's statement  of  case  on  appeal,  by 
causing  the  counter  case  to  be  served,  the 
counter  case  containing  the  statement  that 
it  was  'not  intended  to  waive  any  rights  of 
plaintiff  to  move  to  strike  appeal  from  the 
files  of  the  clerk.' 

"(14)  A  letter  mailed  at  Carthage,  June 
28th,  would  reach  Brevard,  the  residence  of 
Mr.  Zachary,  in  due  course  before  July  1st 

"(15)  A  letter  mailed  at  HendersonviUe, 
the  residence  of  Judge  Ewart,  would  reach 
Brevard  in  due  course  within  a  few  hours; 
there  being  daily  trains  between  these  places. 

"(16)  The  court  finds  no  evidence  in  the 
record  that  the  defendant,  appellant,  caused 
its  appeal  to  be  entered  by  the  clerk  on  the 
judgment  docket. 

"(17)  The  plaintiff  did  not  return  the 
defendant's  statement  of  case  on  appeal 
with  his  exceptions  or  counter  case  attached 
or  indorsed,  and  that  the  same  was  served 


as  hereinbefore  stated  within  ten  days  after 
the  appellant's  statement  of  case  was  served 
on  appellee. 

"The  court  further  finds: 

"(18)  Conceding  that  the  failure  of  the 
clerk  to  take  the  papers  from  the  express 
office  (although  the  defendant's  attorney  was 
notified  on  July  1st  that  the  papers  had 
theretofore  been  sent  to  the  clerk  by  express) 
cannot  be  imputed  to  defendant  as  laches, 
still  Mr.  Zachary,  attorney  for  defendant, 
luiew  the  contents  of  the  judgment  which 
had  previously  and  before  signing  been  sub- 
mitted to  him,  and  had  actual  notice  of  the 
rendition  of  the  judgment  by  letter  from  the 
undersigned,  written  Jui^e  28th,  and  from 
plaintiff's  counsel,'  written  July  1st 

"Conclusion  of  law:  The  judgment  having 
been  rendered  by  consent  out  of  term,  and  in 
vacation,  it  was  the  duty  of  the  defendant, 
appellant,  to  take  its  appeal  within  ten  days 
after  notice  of  the  judgment,  and  as  notice  of 
appeal  was  served  on  plaintiff  on  July  17th, 
more  than  ten  days  after  notice  of  the  judg- 
ment, and  the  statement  of  the  case  was  serv- 
ed on  July  31st,  the  court  is  of  the  opinion 
that  neither  the  notice  of  appeal  nor  the 
statement  on  appeal  was  served  within  the 
time  required  by  law,  and  for  that  reason 
disallows  defendant's  appeal  and  orders  it 
stricken  from  the  files." 

J.  H.  Merrimon,  of  Asheville,  for  appel- 
lants. H.  Q.  Ewart,  of  HendersonviUe,  for 
appellee. 

ALLEN,  J.  If  the  defendant  has  lost  the 
right  to  appeal  by  its  own  laches,  in  failing 
to  give  the  notice  of  appeal  within  the  stat- 
utory time,  the  certiorari  ought  not  to  issue, 
and,  on  the  other  hand,  if  the  notice  was 
served  in  time,  it  is  entitled  to  the  writ  in 
order  that  the  case  may  be  settled  and  the 
appeal  heard.  The  defendant  knew  on  July 
1,  1913,  that  a  judgment  had  been  signed  de- 
nying its  claim;  the  judgment  reached  the 
office  of  the  clerk  of  the  superior  court  on 
July  8,  1913,  and  the  notice  of  appeal  was 
served  on  July  17,  1913.  If  therefore  time 
is  to  be  counted  against  the  defendant  from 
July  1st,  when  it  knew  that  judgment  had 
been  signed,  it  has  lost  the  right  of  appeal, 
because  notice  thereof  was  not  served  within 
10  days,  but  if  from  July  8th,  when  the 
judgment  was  filed  with  the  clerk,  the  de- 
fendant has  complied  with  the  statute. 

[11  When  a  judgment  is  rendered  out  of 
term,  the  party  desiring  to  review  it  must 
take  his  appeal  "within  ten  days  after  notice 
thereof  (Revisal  1905,  {  590),  and  within  this 
time  must  cause  notice  of  appeal  to  be  served 
on  the  adverse  party  (Revisal  1905,  |  591). 
Within  ten  days  after  notice  thereof  means 
10  days  after  notice  of  the  rendition  thereof, 
and  the  determination  of  the  question  before 
us  depends  on  whether  a  judgment  out  of 
term  is  rendered  when  it  is  signed  or  when 
it  is  filed  with  the  clerk.  If  the  latter  is 
the  correct  oonstruction,  the  defendant  had 
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notice  that  a  judgment  had  been  signed  on 
July  1st,  but  did  not  hare  notice  of  the  ren- 
dition of  a  judgment  until  July  8tb.  The 
authorities  furnish  us  very  little  aid,  and, 
as  either  construction  is  permissible  we  are 
properly  influenced  by  our  conception  of  the 
safest  and  most  convenient  rule.  Many  diffl- 
calties  may  arise  which  will  create  confusion 
and  uncertainty  if  we  hold  that  a  letter  from 
the  judge  that  he  has  signed  a  judgment  is 
notice  of  its  rendition.  Did  he  write  the 
letter?  When?  Did  he  mail  it?  When? 
Did  he  change  the  judgment  after  writing? 
Did  the  attorney  receive  the  letter  and  when 
--and  other  questions  which  in  the  event  of 
oontroversy,  the  judge  whose  acts  are  being 
Investigated,  must  pass  upon.  Again,  the 
careful  and  experienced  lawyer  cannot  decide 
what  to  do  until  he  has  seen  and  read  the 
judgment  He  takes  no  man's  word  as  to 
what  is  in  a  contract,  deed,  will,  or  judgment, 
but  must  examine  the  paper  before  determin- 
ing upon  a  line  of  action. 

[2]  Judgments  signed  out  of  term  are  en- 
tered as  of  the  term  and  in  McDoweU  v.  Mc- 
Dowell, 02  N.  G.  228,  it  is  said:  "The  judg- 
ment must  be  entered  as  of  the  term  of  the 
court  at  which  the  question  to  be  decided,  or 
the  matter  to  be  acted  upon,  was  presented 
to  the  court,  and  the  day  of  entry  should  be 
noted  on  the  record."  And  again  in  the  same 
ease :  '*When  the  judgment  shall  be  entered, ' 
the  appellants,  if  they  shall  then  be  dissat- 
isfied with  it,  may  thereafter,  by  some  ap- 
propriate proceeding,  have  it  reviewed  in  this 
court"  It  was  also  held  in  Harrell  v.  Peeb- 
les, 79  N.  C.  S2,  that  it  should  appear  by  the 
record  when  a  judgment  signed  out  of  term 
was  rendered  and  when  recorded,  and  in 
Shackelford  v.  MiUer,  91  N.  G.  185,  that  the 
date  of  entering  should  always  be  noted  on  the 
record.  These  cases  are  not  authoritative 
upon  the  question  before  us,  because  it  is 
necessary  to  make  the  entry  upon  the  docket 
for  other  purposes  than  an  appeal;  but  they 
serve  to  show  that,  as  the  clerk  is  required  to 
note  the  date  of  entry  on  the  docket,  this 
furnishes  a  definite  and  fixed  period  from 
which  to  compute  the  time. 

That  the  entry  on  the  docket  is  important 
in  its  relation  to  the  appeal  seems  to  be  the 
oiiinion  of  the  Ghief  Justice,  who  prepared 
the  article  on  Appeal  and  Error,  in  Cya,  vol. 
2.  He  says  on  page  626:  *-In  order  that  a 
judgment  may  be  reviewed  by  an  appellate 
court,  it  must  be  entered  in  permanent  form 
as  a  record  of  the  court  The  entry  must 
be  intended  as  an  entry  of  judgment"  And 
he  makes  the  following  annotation  upon  the 
text:  "On  the  consideration  of  the  question 
as  to  when  the  time  allowed  within  which  to 
perfect  an  appeal  begins  to  run,  the  following 
rulings  have  been  made  as  to  when  a  judg- 
ment Is  to  be  considered  entered:  Galifomia: 
When  it  is  'entered  at  length  in  the  minute 
book  of  the  court'  Matter  of  Pearson,  119 
GaL  27,  00  Pac  929,  construing  Gode  Giv. 
Proc.  Gal.  U  1704,  1715.    New  York:   When 


it  Is  left  with  the  deilc  to  be  copied  into  the 
records.  Gay  t.  Gay,  10  Paige  (N.  T.)  869. 
Ohio:  At  the  date  of  filing  in  accordance 
with  a  direction  to  counsel  to  prepare  and 
file  a  decree  on  llnea  stated,  and  not  at  the 
time  of  such  announcement  and  direction. 
State  V.  Seward,  16  Ohio  Gir.  Gt  443,  9  Ohio 
Gir.  Dec.  168.  Texas:  When  it  is  entered  on 
the  minutes  of  the  court  New  Birmingham 
Iron,  etc..  Go.  t.  Elevens,  12  Tex.  Giv.  App. 
410,  34  S.  W.  828.  Wisconsin:  When  it  is 
entered  in  brief  on  the  minute  book  of  the 
clerk,  though  not  recorded  at  length  upon  the 
order  book.  Uren  v.  Walsh,  57  Wis.  98,  14 
N.  W.  902,  construing  Rev.  St  Wis.  |  3042." 

We  are  therefore  of  opinion  that  it  is  the 
wiser  rule,  and  so  hold,  that  the  time  for 
service  of  notice  of  appeal  begins  to  run 
when  the  judgment  reaches  the  office  of  the 
cleric,  and  that  the  petitioner  is- entitled  to 
the  writ  of  certiorari,  as  prayed  for. 

Petition  allowed. 

GLARK,  G.  J.  (dissenting).  This  case  was 
argued  upon  exceptions  to  the  referee's  re- 
port and,  by  consent,  Judge  Adams  was  to 
render  his  decision  in  vacation  and  out  of  the 
district  The  sole  question  is  within  what 
time  the  appeal  must  be  taken  from  such 
judgment 

Revlsal  1905,  |  590,  provides:  "The  appeal 
must  be  taken  from  a  judgment  rendered  out 
of  term,  within  ten  days  after  notice  thereof." 
The  judge  finds  as  a  fact  "Mr.  Zachary,  at- 
torney for  defendant,  knew  the  contents  of 
the  judgment  which  had  previously  and  be- 
fore signing  been  submitted  to  him  and  had 
actual  notice  of  the  rendition  of  the  judg- 
ment by  letter  from  the  undersigned,  writ- 
ten June  28th,  and  from  plaintiff's  counsel, 
written   July   1st" 

The  judge  having  found  as  a  fact  that  the 
defendant  had  received  "actual  notice"  of 
the  rendition  of  the  judgment  June  28th,  and 
again  on  July  1st,  and  knew  the  contents  of 
the  judgment  which  had  been  previously  sub- 
mitted to  him,  it  would  seem  that,  under  the 
provision  of  the  statute  (Revlsal  1905,  f  590), 
the  appeal  should  have  been  taken  "within 
ten  days"  after  such  notice. 

His  honor's  conclusion  of  law  is  as  fol- 
lows, which  it  seems  to  me  ought  to  be  sus- 
tained: "The  judgment  having  been  rendered 
by  consent  out  of  term,  and  in  vacation,  it 
was  the  duty  of  the  defendant  appellant  to 
take  its  appeal  within  ten  days  after  notice 
of  the  judgment,  and  as  notice  of  appeal 
was  served  on  plaintiff  on  July  17th,  more 
than  ten  days  after  notice  of  the  judgment, 
and  the  statement  of  the  case  was  served  on 
July  31st  the  court  is  of  the  opinion  that 
neither  the  notice  of  appeal  nor  the  state- 
ment on  appeal  was  served  within  the  time 
required  by  law,  and  for  that  reason  disal- 
lows defendant's  appeal  and  orders  it  to  be 
stricken  from  the  files." 

It  is  true  that  entering  the  judgment  on 
the  docket  would  give  constructive  notice  to 
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all  -parties  but  here  tbe  Judge  finds  more 
than  that  He  finds  that  the  appellant's 
counsel  knew  the  contents  of  the  judgment, 
haying  read  it,  and  that  afterwards  he  had 
actual  notice  of  its  rendition  on  June  28th, 
from  himself  and  also  on  July  1st,  by  letter 
from  the  opposing  counsel.  This  fact  is  not 
denied.  If  it  had  been,  the  judge  would  have 
passed  upon  the  facts,  which  he  did  anyway. 
It  is  not  a  question,  therefore,  whether  the 
appellant's  counsel  received  the  notice.  He 
does  not  deny  it,  and  the  judge  finds  that  he 
did  receive  it  What  more  could  be  required? 
It  would  be  very  inconvenient  if  in  such  cases 
nothing  can  be  done  until  the  clerk  sees 
fit  to  record  the  judgment,  which  indeed 
would  not  be  actual  notice,  but  only  construc- 
tive. When  there  is  no  notice  except  the 
constructive  notice  from  filing  the  judgment 
in  the  clerk's  office,  the  appeal  must  be  taken 
within  ten  days  thereafter.  But  when  there 
is  actual  notice  prior  to  that  time,  why 
should  the  appeal  be  delayed  until  there  is 
a  constructive  notice? 

It  will  be  noted  that,  when  judgment  is 
rendered  at  term  time,  notice  is  given  in 
open  court  or  within  ten  days  after  its  ren- 
dition, without  any  requirement  that  the 
clerk  shall  have  recorded  the  judgment  By 
what  analogy  or  provision  of  law,  when  there 
is  actual  notice,  must  the  appellant  be  given 
ten  days  after  recording  a  judgment  rendered 
by  consent  out  of  term? 

By  the  plain  terms  of  the  statute  (Bevlsal 
1005,  §  590)  the  appeal  should  be  taken  "with- 
in ten  days  after  notice  of  the  judgment  when 
rendered  out  of  term,"  and  "within  ten  days 
after  its  rendition  when  rendered  in  term." 
Why  should  the  court  change  the  plain  let- 
ter of  the  statute?  There  is  no  ambiguity  in 
the  statute  whatever. 


(164  N.  C.  197) 

BLUB  BIDGB  INTERUBBAN  B.  CO.  v. 

OATES  et  al 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1913.) 

1.  Eminent  Domain  (|  47*)— Bight  to  Con- 
DSMN— Vested  Bights— Statutes— Modot- 

CATION. 

Pab.  Laws  1907,  c.  74,  conferred  the  pow- 
er of  eminent  domain  on  electric  light  and  pow- 
er companies,  and  chapter  302  authorized  street 
and  intemrban  railway  companies  owning  land 
on  one  or  both  sides  of  a  stream  to  acquire 
other  lands,  water  rights,  or  easements  needed 
to  fully  develop  water  power.  By  Act  March 
8,  1913  (Pub.  Laws  1913,  c.  94),  the  act  of 
1907  was  amended  by  adding  a  proviso  that 
such  company  or  companies  should  not  condemn 
any  water  power  or  property  of  any  person, 
firm,  or  corporation  engaged  in  the  actual  serv- 
ice of  the  general  public,  where  such  property 
right  or  power  was  being  used,  or  held  for  use, 
or  to  be  developed  for  use,  in  connection  with 
or  in  addition  to  any  power  actually  used  by 
such  person,  firm,  or  corporation  serving  the 
general  public  Fetitioners  instituted  a  pro- 
ceeding to  condemn  certain  water  power  rights, 
one  of  which  was  partially  developed  and  the 
other  held  for  development  by  a  light  and  i>ow- 


er  company  then  engaged  In  furnishing  Ught 
and  power  to  a  municipality.  The  summons 
was  dated  February  27,  1913,  but  the  prosecu- 
tion bond  required  by  Bevlsal  1905,  |  450,  to 
be  given  befbre  issuing  the  summons  was  dated 
March  10,  1918,  and  the  summons  was  served 
on  that  day.  HeUdf  that  petitioners,  not  having 
commenced  their  proceeding  prior  to  the  adop- 
tion of  Pub.  Laws  1913,  c.  94,  acquired  no 
vested  right  In  the  property  sought  to  be  con- 
demned, and  that  their  right  to  take  the  same 
was  therefore  barred  by  such  amendment 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  107-120 ;  Dec.  Dig.  i  47.*? 

2.  Eminent  Domain  (8  198*)— Water  Bights 
—Bights  Used  oe  held  toe  Use— Ques- 
tion FOB  GOUBT  OB  JXTBT. 

Whether  water  rights  sought  to  be  con- 
demned by  petitioner,  an  interurban  railroad 
company,  were  being  used  or  held  for  use  in 
good  faith  by  defendant  power  company,  so  that 
they  were  exempt  from  further  condemnation 
as  provided  by  Pub.  Laws  1913,  e.  94,  was  a 

Jiuestion  of  fact  for  the  determination  of   tbe 
ury,  and  not  a  question  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i§  525,  526,  528,  535-539; 
Dec  Dig.  I  198.^] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  HendeisoD 
County;  I^on,  Judge. 

Condemnation  proceedings  by  the  Blue 
Bidge  Interurban  Bailroad  Company,  to  con- 
demn certain  power  sites  owned  and  con- 
trolled by  B.  M.  Gates  and  the  Henderson- 
ville  Light  &  Power  Company.  From  a  de- 
cree in  favor  of  complainant,  defendants  ap- 
peaL    Beversed. 

James  H.  Merrimon,  of  Asheville,  Michael' 
Schenck,  of  Hendersonville,  Britt  &  Toms,  of 
Asheville,  and  Staton  ft  Bector,  of  Hender- 
sonville, for  appellants.  Manning  ft  Kitchliu 
of  Baleigh,  Smith  ft  Shipman,  of  Henderson- 
ville, and  Tillett  ft  Guthrie,  of  Charlotte,  tor 
appellee. 

CLABK,  C.  J.  The  Hendersonville  Light 
ft  Power  Company  was  chartered  in  1904  for 
the  purpose  of  supplying  electric  lights  and, 
power  to  Hendersonville  and  the  surround- 
ing community.  Its  power  plant  is  located 
on  Big  Hungry  creek  near  Hendersonville; 
its  lands  consisting  of  three  small  tracts 
known  as  power  No.  1,  power  No.  2,  and 
power  No.  3,  the  first  only  being  fully  de- 
veloped and  supplying  the  electric  power 
used  at  this  time.  The  second  is  partly  de- 
veloped, and  the  third  held  for  development 
in  connection  with  the  others.  The  compa- 
ny has  furnished  for  10  years  electric  light 
and  power  to  the  people  of  Hendersonville 
and  the  vicinity.  In  1912  George  B.  Laid- 
law  and  others  obtained  a  charter  in  South^ 
Carolina  under  the  name  of  the  Mannfac- 
turers*  Power  Company.  But,  finding  that 
they  could  not  condemn  water  power  under 
our  laws,  it  being  prohibited  to  any  water 
power  company  to  do  this  by  Laws  1907,  c. 
74,  they  organized  the  Blue  Bidge  Interur- 
ban Bailroad  Company,  claiming  that  under 
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Laws  of  IQOT,  c.  802,  haying  the  power  to 
oonstraet  an  Interarban  railroad,  they  conld 
coDdemn  water  powa*8  for  that  purpose. 
The  plaintiila  instituted  this  proceeding  to 
condemn  for  their  purposes  the  tracts  No. 
2  and  No.  8  above  described  belonging  to  the 
defendants.  The  summons  was  dated  Feb- 
niaiy  27,  1918,  but  the  prosecution  bond, 
which  is  required  by  Bevlsal,  (  460,  to  be 
given  "before  issuing  the  summons,"  is  dat- 
ed MLarch  10;  1913,  and  summons  was  served 
on  that  day  on  the  defendants. 

[1]  Chapter  74,  Laws  1907,  conferring  the 
power  of  condemnation  on  telephone  and 
electric  light  and  power  companies,  contains 
the  following  provisos:  "Provided,  that  the 
power  given  under  this  act  shall  not  be  used 
to  interfere  with  any  mUl  or  power  plant 
actually  in  process  of  construction,  or  in  op- 
eration; and  provided  further,  that  water 
powers,  developed  or  undeveloped,  with  the 
necessary  land  adjacent  thereto  for  their  de- 
velopment, shall  not  be  taken.**  Chapter 
302,  Laws  1907,  authorizes  street  and  in- 
terurban  railway  companies  owning  'lands 
on  one  or  both  sides  of  a  stream"  as  follows: 
"Whenever  such  company  shall  not  own  the 
entire  water  ftront,  or  all  the  lands,  water 
rights  or  other  easements  necessary  to  be 
used  In  fuUy  developing  such  water  power, 
then  such  railroad  company  Aall  have  the 
power  to  acquire  any  other  lands,  water 
rights  or  easements  which  may  be  needed  to 
fully  develop  such  water  power;  and  if  such 
company  cannot  agree  with  title  owner  or 
owners  for  the  purchase  of  such  lands,  wa- 
ter rights  or  other  easements,  the  same  may 
be  condemned,  appropriated  and  taken  by 
such  railway  company  for  that  purpose,  and 
the  procedure  shall  be  the  same  as  that  pro- 
vided by  chapter  61  of  the  Revisal  of  1905, 
entitled  'Railways'  and  relating  to  the  con- 
denmation  of  lands  for  railroads."  It  would 
therefore  seem  that  if  a  company  needed  a 
water  iwwer  to  produce  electric  power,  and 
styled  itself  an  electric  light  and  power  com- 
pany, it  could  not  condemn  the  water  power  of 
another  for  that  purpose.  Chapter  74,  Laws 
1907.  But  if  it  styled  itself  "a  street  and 
interurban  railway  company,"  and  should 
"own  land  on  one  or  both  sides  of  a  stream 
which  can  be  used  in  developing  water  pow- 
er" It  might  have  condemned  the  additional 
lands  "needed  to  fully  develop  such  water 
power."  Chapter  802,  Laws  1907.  Power 
Co.  V.  Whitney,  150  N.  C.  34,  63  S.  E.  188, 
held  that  water  powers  could  not  be  con- 
demned in  this  state,  being  against  our  pub- 
lie  policy  as  declared  in  chapter  74,  Laws 
1907. 

While  matters  were  in  this  state,  the  Leg- 
islature enacted  chapter  94,  Laws  1913,  rat- 
ified March  8,  1913,  which  was  entitled,  "An 
act  to  amend  chapter  802,  Laws  1907,  relat- 
ing to  the  right  of  eminent  domain."  The 
amendment  consisted  in  the  addition  to  said 
chapter  802,  1 1,  Laws  1907,  of  the  following 
words:    ^Trovicledf  further,  that  such  com- 


pany or  companies  shall  not  have  the  power 
to  condemn  any  water  power,  right  or  prop- 
erty of  any  person,  firm  or  corporation  en- 
gaged in  the  actual  service  of  the  general 
public,  where  such  power,  right  or  property 
is  being  used  or  held  to  be  used  or  to  be 
develoi>ed  for  use  in  connection  with  or  ad- 
dition to  any  power  actually  used  by  such 
persons,  firms  or  corporations  serving  the 
general  public."  This  act  ratified  Biarch  8, 
1918,  was  subsequent  to  the  date  in  the  sum- 
mons Issued  by  the  plaintiff  in  this  proceed- 
ing (February  27),  but  was  prior  to  giving 
the  prosecution  bond  in  that  case,  which  is 
required  to  be  done  "before  the  summons  is 
issued,"  and  was  also  prior  to  the  service 
of  the  summons  in  this  case.  At  that  time 
the  plaintiff  had  acquired  no  vested  right  in 
the  land  sought  to  be  condemned,  and  the 
Legislature  had  the  power  to  withdraw,  or 
repeal,  any  provision  of  law  under  which 
the  plaintifCB  could  have  acted,  if  indeed 
they  were  authorized  to  condemn  this  prop- 
erty by  chapter  302,  Laws  1907. 

In  Dyer  v.  Ellington,  126  N.  C.  941,  86  8.  E. 
177,  it  is  said:  "Until  the  right  becomes 
vested,  we  think  it  can  be  destroyed  by  the 
Legislature.  ^  ^  *  As  laws  of  one  Leg- 
islature do  not  bind  another,  except  in  so 
far  as  they  may  be  absolute  contracts,  we 
must  take  Revisal,  2830,  as  merely  a  rule  of 
construction,  having  no  application  where 
the  intention  of  the  Legislature  clearly  and 
explicitly  appears  to  the  contrary." 

In  Williams  v.  Railroad,  153  N.  C.  364,  69 
8.  E.  403,  the  court  said:  "Where  the  suit 
is  brought  during  the  life  of  a  statute,  and 
is  pending  at  its  repeal  without  having  gone 
to  judgment,  the  Legislature  may,  by  ex- 
press terms,  take  away  the  right  of  action. 
Dyer  v.  Ellington,  supra.  ♦  ♦  ♦  The 
power  of  th^  Legislature  to  destroy,  by  re- 
pealing an  act,  a  penalty  before  it  has  be- 
come vested  by  a  judgment  is  placed  upon 
the  ground  that  it  is  a  right  created  by  stat- 
ute—^ favor  conferred  by  legislative  act 
which  may  be  withdrawn  by  express  pro- 
vision before  judgment." 

In  Pearsall  v.  Railroad,  161  U.  8.  647,  16 
Sup.  Ct.  705,  40  L.  Ed.  888,  dted  and  ap- 
proved in  Bank  v.  Tennessee,  163  U.  8.  425, 
16  Sup.  Ct  1113,  41  L.  Ed.  211,  it  is  said: 
"Where  no  act  is  done  under  the  provision, 
and  no  vested  right  is  acquired  prior  to  the 
time  when  it  is  repealed,  the  provision  may 
be  validly  recalled,  without  thereby  impair- 
ing the  obligation  of  the  contract"  To  same 
effect,  Railroad  v.  Texas,  170  TJ.  8.  240,  18 
Sup..  Ct  603,  42  L.  Ed.  1017. 

The  Legislature  may  alter  a  provision  of 
law  at  any  time  before  the  rights  of  parties 
are  settled.  Phifer  v.  Com'rs,  157  N.  C.  150, 
72  S.  E.  852;  State  v.  CantweU,  142  N.  C. 
616,  ^5  S.  B.  820,  8  L.  R.  A.  (N.  8.)  498,  9 
Ann.  Cas.  141.  In  Railroad  v.  Nesbit,  10 
How.  395,  13  L.  Ed.  469,  it  was  held  that 
even  after  the  acts  required  to  condemn  had 
been  performed,  except  payment  of  compen- 
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sation  assessed,  it  was  competent  for  the 
Legislature  to  repeal.  Wilson  v.  Jenkins, 
72  N.  C.  9. 

A  man's  land  should  stand  condemned 
when,  and  only  when,  every  step  which  the 
law  prescribed  to  that  end  has  been  com- 
plied with.  State  v.  Jones,  139  N.  C.  039^ 
52  S.  E.  240,  2  L.  a  A.  (N.  S.)  313.  There  is 
no  vested  right  under  any  general  statute 
until  all  necessary  steps  have  been  taken. 
GasUght  Co.  V.  Hamilton,  146  U.  S.  209,  13 
Sup.  Ct.  90,  36  U  Ed.  963.  A  right  is  vested 
when  Judgment  is  entered.  Dunham  v.  An- 
ders, 123  N.  C.  213,  38  S.  E.  832,  83  Am.  St 
Rep.  668.  It  is  when  the  right  becomes  ab- 
solute that  no  subsequent  repeal  can  invali- 
date it  Gopple  V.  Gom'rs,  138  N.  a  134,  50 
S.  E.  574. 

Even  if  the  right  to  condemn  water  powers 
had  been  conferred  upon  the  plaintiff  com- 
pany by  a  special  act  of  the  Legislature,  it 
was  competent  for  the  Legislature  to  repeal 
it  The  Ck)nstitution  of  North  Carolina,  art 
8,  S  1>  prescribes:  "Corporations  may  be 
formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal 
purposes,  and  in  cases  where,  in  the  judg- 
ment of  the  Legislature,  the  object  of  the 
corporation  cannot  be  attained  under  general 
laws.  All  general  laws  and  special  acts, 
p£issed  pursuant  to  this  section  may  be  al- 
tered from  time  to  time,  or  repealed."  This 
provision  was  placed  in  our  Constitution,  as 
it  has  been  placed  in  the  Constitutions  of  all 
the  other  states,  to  avoid  the  effect  of  the 
Dartmouth  College  decision,  which  held  that 
the  charters  of  corporations  were  contracts, 
and  not  privileges  revocable  at  the  will  of 
the  state.  This  provision  in  our  Constitution 
dxes  every  corporation  taking  out  a  charter 
since  1868  with  notice  that  the  state  has  the 
right  to  repeal  or  alter  such  charter  at  will. 
Wilson  V.  Leary,  120  N.  C.  92,  26  S.  E.  630,  38 
L.  R.  A.  240,  58  Am.  St  Rep.  778;  Ward  v. 
B.  City,  121  N.  C.  2,  27  S.  E.  993 ;  Coleman 
V.  Railroad,  138  N.  C.  354,  50  S.  E.  690. 

At  the  time  the  act  of  March  $,  1913,  was 
enacted,  the  plaintiff  had  filed  no  prosecution 
bond  nor  complaint  and  the  summons  was 
not  served.  It  goes  without  saying  that  it 
had  acquired  no  vested  right  to  condemn  the 
defendants'  land,  and  could  not  do  so  until 
judgment  had  been  obtained  in  such  proceed- 
ing. The  matter  turns,  therefore,  on  the 
question  whether  upon  the  terms  of  chapter 
94,  Laws  1913,  the  land  In  question  is  sub- 
ject to  condemnation. 

[2]  It  is  true  that  from  the  decision  in  R.  R. 
V.  Davis,  19  N.  G.  451,  down  to  the  present 
it  has  been  held  that  as  to  property  within 
the  scope  of  condemnation  proceedings  a  jury 
is  not  required  even  as  to  the  assessment 
of  damages.  But  whether  or  not  land  comes 
within  the  scope  of  property  subject  to  con- 
demnation is  a  matter  of  law  depending  up- 
on the  finding  of  fact  by  a  jury  as  to  the 
nature  of  the  land  sought  to  be  condemned, 
when  that  is  put  in  issue  by  the  pleadings* 


as  in  this  case.  If,  therefore^  the  tracts 
power  No.  2  and  power  No.  8  were  either  '*a 
water  power,  right  or  property  of  any  per- 
son, firm,  or  corporation,  engaged  In  the  ac- 
tual service  of  the  general  public,  where  such 
power,  or  right  of  property  is  used,  or  held 
to  be  used,  or  to  be  developed  for  use  in  con- 
nection with  or  in  addition  to  any  power  ac- 
tually used  by  such  person,  firms  or  corpora- 
tions serving  the  general  public"  it  Is  specifi- 
cally withdrawn  from  the  power  of  condem- 
nation by  chapter  94,  Laws  1907,  as  is  also 
a  graveyard  or  other  property  also  exempted 
from  condemnation  by  the  statute. 

The  essence  of  the  defense  in  this  proceed- 
ing is  that  tract  power  No.  2  was  such  prop- 
erty as  was  exempted  from  condemnation  by 
plaintiff  under  chapter  94,  Laws  1907.  This 
was  an  issue  t)f  fact  which  the  judge  proper- 
ly submitted  to  the  jury,  and  the  jury  found 
that  it  was  property  which  **could  be  devel- 
oped as  a  water  power,  or  used  as  such  in 
connection  with,  or  in  addition  to,  the  power 
actually  in  use  by  the  defendant  company." 
Upon  this  verdict  judgment  should  have  been 
entered  for  the  defendant  on  that  issue. 
There  was  ample  evidence  to  submit  that 
issue  to  the  jury.  The  judge  did  not  set 
aside  the  verdict  as  being  against  the  weight 
of  the  evidence,  nor  as  a  matter  of  discre- 
tion, but  erroneously  held  that  this  was  a 
"question  of  fact,"  and  not  an  issue  of  fact 
and  thereupon  struck  out  the  response  to  tlie 
jury,  "Yes,"  to  the  tenth  issue  that  it  was 
such  property,  and  entered  his  own  response, 
"No,"  to  that  issue  as  a  matter  of  law,  or 
rather  as  a  finding  of  a  question  of  fact 
which  was  for  the  court  In  this  he  erred. 
The  action  of  the  court  in  this  respect,  and 
the  verdict  of  the  jury  as  to  the  tenth  issue, 
must  be  restored,  with  directions  to  enter 
judgment  thereon  in  favor  of  the  defendants 
as  to  the  tract  power  No.  2.  It  seems  that 
there  is  no  real  controversy  over  the  other 
tract  The  defendants  need  this  water  pow- 
er for  their  own  use,  as  the  Jury  find,  upon 
the  evidence. 

Reversed. 

WALKER,  J.  (dissenting).  This  is  a  pro- 
ceeding to  condemn  a  water  power  for  the 
use  of  the  plaintiff,  a  public  service  corpo- 
ration. No  question  is  raised  as  to  its  gen- 
eral right  to  condemn,  as  the  use  is  a  public 
one,  but  defendant  avers  that  the  particular 
property  is  not  the  subject  of  condemnation 
under  the  terms  of  Acts  of  1913,  c.  94.  Ever 
since  the  case  of  Railroad  Co.  v.  Davis,  19 
N.  C.  451,  was  decided  in  1837,  this  court  has 
held  with  singular  unanimity  that  all  ques- 
tions involved  in  the  proceeding  are  for  the 
court  to  decide  without  a  jury,  unless  other- 
wise directed  by  the  Legislature.  There  is 
no  such  provision  in  this  instance.  There 
are  many  cases  to  this  effect  the  latest  being 
Luther  V.  Commissioners  of  Buncombe  Coun- 
ty, 80  S.  E.  386,  decided  at  this  term.  Even 
the  assessment  of  damages  is  not  required  to 
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be  made  by  a  Jury,  it  not  being  a  controversy 
respecting  property  within  the  meaning  of 
the  Constitution.  Railroad  Co.  ▼.  Davis,  sn- 
pra,  per  BnflSn,  C.  J. 

In  Abemathy  v.  Railroad  Co.,  150  N.  C.  07, 
63  S.  E.  180,  where  the  question  was  present- 
ed, Justice  Connor  said  for  a   unanimous 
court:   "While  in  other  cq;)ecial  proceedings, 
when  an  issue  of  fact  is  raised  upon  the 
pleadings,'  it  is  transferred  to  the  ciyil  issue 
docket  for  trial,  in  condemnation  proceedings 
the  questions  of  fact  and  law  are  passed 
upon  by  the  cleric,  to  whose  rulings  excep- 
tions are  noted,  and  no  appeal  lies  until  the 
final  report  of  the  coounissioners  comes  in, 
when,  upon  exceptions  filed,  the  entire  rec- 
ord is  sent  to  the  superior  court,  where  all 
of  the  exceptions  are  passed  upon  and  ques- 
tions may  be  then  presented  for  the  first 
time.    BaUroad  v.  Stroud,  132  N.  C.  413  [43 
S.  E.  913] ;  Railroad  v.  Newton,  133  N.  C.  132 
[45  S.  EL  549] ;   Porter  y.  Armstrong,  134  N. 
C.  447  [46  8.  B.  997] ;    Durham  v.  Rigsbee, 
141  N.  C.  128  [53  S.  B.  531].    The  reason  for 
this   practice  is   discussed   in   these  cases. 
Pursuant  to  these  decisions,  the  clerk  should 
have  found  whether  the  plaintiff  was  the 
owner  of  the  land  before  ordering  the  ap- 
praisement    If  he  had  found  that  he  was 
not  such  owner,  he  would  have  disiuibtfed  the 
proceeding,  and  plaintiff  could  have  appeal- 
ed.   If  he  had  found  him  to  be  the  owner, 
the  defendant  could  have  excepted,  the  clerk 
would    have   appointed   the  commissioners, 
and  upon  the  coming  in  of  the  report  and  ex- 
ception the  entire  record  would  have  been 
open  to  review.     Assuming  that  the  clerk 
found  that  plaintiff  was  the  owner,  the  case 
was  properly  in  the  superior  court  for  all 
purposes.    We  have  held  that  in  proceedings 
Instituted  by  the  corporation  the  only  issue 
of  fact  to  be  submitted  to  the  jury  was  the 
amount  of  compensation.    Railroad  v.  Rail- 
road, supra"  (citing  Railroad  v.    Railroad, 
148  N.  a  61,  61  S.  B.  683;    Railroad  Co.  v. 
Lumber  Co.,  132  N.  C.  644,  44  S.  B.   358; 
Durham  ▼.  Rigsbee,  141  N.  C.  128,  53  S.  B. 
531).    He  then  says  that  the  Judge  can,  at 
his  discretion,  call  a  Jury  to  his  aid,  but,  as 
we  know  by  the  settled  rule,  he  is  not  bound 
by  the  verdict,  but  may  accept  or  reject  it. 
There  are  statutes  which  provide  for  a  Jury 
trial  on  the  question  of  compensation,  and 
some   of   the   decisions   proceed    upon   this 
ground,  when  referring  to  it  as  an  issue  for 
a  Jury.    This  court  has  held,  contrary  to  the 
decisions  in  some  other  Jurisdictions,  that 
in  the  absence  of  legislation,  even  the  mat- 
ter of  comi>ensation  may  be  tried  without  a 
Jury.    The  order  of  condemnation  as  to  facts 
is  not  reviewable  in   this  court,  we  being 
bound  by  the  finding  of  the  court  below.    Lu- 
ther v.  Commissioners,  supra,  where  the  cas- 
es are  cited.    Newton  v.  School  Commission- 
ers, 158  N.  C.  186,  73  S.  B.  886.    The  question 
was  folly  discussed  in  State  ▼.  Jones,  139  N. 
C.  613, 52  S.  B.  240,  2  L.  R.  A  (N.  S.)  313.    In  I 


that  case  this  eonrt  h^d  that  the  landowner 
is  not  entitled  to  a  Jury  trial  upon  the  ques- 
tion of  compensation,  unless  given  by  stat- 
ute, citing  Railroad  v.  Newton,  133  N.  C. 
134,  45  S.  B.  549,  and  State  v.  LyUe,  138  N. 
C.  738,  51  S.  B.  66,  in  both  of  which  the 
opinions  were  delivered  by  the  Chief  Justice. 
It  was  also  held  that  the  condemnor  was 
not  required  even  to  wait  until  compensa- 
tion was  made,  until  the  Code,  S  946,  was 
enacted,  requiring  payment  before  entry. 
The  Newton  Case  is  a  strong  and  decisive 
one.  The  court,  by  the  Chief  Justice,  clear- 
ly and  emphatically  denies  the  right  to  a 
Jury,  even  as  to  compensation,  unless  it  is 
conferred  by  statute,  and  says  that  "our  de- 
cisions are  uniform"  upon  the  subject  The 
object  of  the  law  is  to  expedite  the  construc- 
tion of  works  of  internal  improvement  with- 
out interruption,  says  the  court  in  that  case, 
and  especially  in  the  same  case  upon  an  ap- 
plication for  a  writ  of  prohibition.  Railroad 
V.  Newton,  133  N.  C.  136,  45  S.  B.  549.  It 
dtes  the  case  of  Railroad  Co.  v.  Railroad 
Co.,  83  N.  C.  489,  with  approval,  and  that  in- 
volved the  very  question  we  have  here,  that 
it  is  a  question  of  fact  and  not  an  issue 
of  fact  The  defendant  sought  to  condemn 
a  part  of  plaintiff's  right  of  way,  and  the 
latter  denied  that  it  was  condemnable.  In 
the  Newton  Case  numerous  decisions  of  this 
court  are  cited  in  support  of  the  conclu- 
sion of  the  court.  I  have  no  time,  at  this 
late  hour  in  the  term,  to  discuss  the  case 
more  at  large,  and  to  demonstrate  the  sim- 
ilarity between  this  case  and  our  .former  de- 
cisions. It  is  sufficient  to  say  that  even  a 
cursory  examination  will  show  that  we  are 
making  a  wide  departure  from  this  settled 
principle,  so  important  to  be  preserved  for 
the  public  good  and  convenience.  The  Legis- 
lature may  give  the  right  of  trial  by  Jury, 
but  let  us  wait  for  its  action. 


BROWN,  J.,  concurs. 


(164  N.  C.  630) 


STATB  V.  DBNTON. 

(Supreme  Court  of  North  Carolina.     Dee.  18, 

1913.) 

1.  INTOXICATINQ  LiQUOBS  (|  197*)~Juai8DIC- 

TION— Recobdeb*s  Coukt. 

The  recorder's  court  has  jurisdiction  of  the 
offense  of  a  violation  of  Pub.  Laws  1913.  c.  44, 

finishing  one  having  possession  of  intoxicating 
iquor  for  sale,  though  he  may  be  sentenced  to 
12  months  on  the  roads. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  216;   Dec.  Dig.  §  197.*] 

2.  Intoxicatino  Liquors  (|  239*)— Cbiminal 
Offense©— Instbtjctions. 

Where,  on  a  trial  for  having  possession  of 
intoxicating  liquors  for  sale  in  violation  of  Pub. 
Acts  1913,  c  44,  the  evidence  showed  the  find- 
ing by  the  officers  of  a  large  quantity  of  liquor 
on  the  premises  of  accused,  an  instruction  that 
the  possession  of  the  liquor  in  the  quantity  as 
testified  to  established  a  prima  facie  case,  and 
that  if  the  facts  were  true,  and  accused  had 
possession  for  purpose  of  sale,  the  verdict  must 
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be  one  of  guilty,  otherwise  the  verdict  must  be 
not  guilty,  properly  applied  the  rule  of  evidence 
prescribed  m  the  act  to  the  facts  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lkiuors,  Cent  Dig.  ff  331-347;    Dec.  Dig.  i 

3.  Constitutional    Law'  (§    200*)— Intoxi- 
cating Liquobs  (I  17*)--Bx   Post  Pacto 

STATUTB& 

Pub.  Acts  1918,  c.  44,  making  it  unlawful 
to  have  possession  of  intoxicating  liquors  for 
sale,  in  force  from  and  after  April  1,  1913.  and 
ratified  March  3,  1913,  is  not  objectionable  as 
ex  post  facto  when  applied  to  the  finding  of 
liquor  in  the  possession  of  accused  April  17, 
1913.  in  the  absence  of  anything  to  show  that 
the  liquor  was  acquired  prior  to  the  ratifica- 
tion of  the  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  570-575 ;  Dec.  Dig.  | 
200;*  Intoxicating  Liquors,  Cent  Dig.  8|  21- 
23 ;   Dec.  Dig.  S  17.*] 

Walker  and  Allen,  J  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Edgecombe 
County;  Long,  Judge. 

R.  H.  Denton  was  convicted  of  having 
intoxicating  liquors  in  his  possession  with 
intent  to  sell,  and  sentenced  to  twelve  months 
on  the  roads,  and  he  appeals.    AflQrmed. 

F.  S.  Spruill,  of  Rocky  Mount,  and  H.  A. 
Gilliam  and  James  M.  Norfieet,  both  of  Tar- 
boro,  for  appellant  Atty.  Gen.  Bickett  and 
Asst  Atty.  Gen.  Calvert,  for  the  State. 

BROWN,  J.  Under  the  Search  and  Seizure 
Act  of  1913  (chapter  44),  a  warrant  was 
sworn  out  against  the  defendant  charging 
him  with  having  in  his  possession,  for  the 
purpose  of  sale,  29  barrels  of  whisky,  71 
one-half  pints,  and  38  quarts  of  corn  whisky. 
The  action  was  originally  tried  in  the  re- 
corder's court  of  Edgecombe  county,  and, 
upon  conviction,  the  defendant  appealed  to 
the  superior  court  In  the  superior  court  the 
evidence  disclosed  that  under  a  proper  search 
warrant  a  lawful  officer  found,  concealed  in 
different  parts  of  the  livery  and  feed  stables 
of  the  defendant,  a  large  quantity  of  whisky 
in  quart,  pint,  and  half-pint  bottles,  all  of 
which  was  claimed  by  the  defendant  as  his 
own.  There  was  no  evidence  of  any  sale  by 
the  defendant,  nor  by  any  one  In  his  pres- 
ence, nor  by  any  one  to  his  knowledge ;  but 
there  was  evidence  of  sale  by  another  upon 
the  premises  of  the  defendant  It  further 
appeared  that  all  of  this  whisky  was  shipped 
into  the  state  of  North  Carolina  and  deliver- 
ed to  the  defendant  prior  to  April  1,  1913. 
The  whisky  was  found  in  defendant's  posses- 
sion April  17,  1913.  The  Search  and  Seizure 
Act  of  1913,  c.  44,  contains  these  provisions: 

"Sec.  9.  That  this  act  shall  not  apply  to 
any  act  committed  prior  to  its  ratification. 

"Sec.  10.  That  this  act  shall  be  in  force 
from  and  after  the  first  day  of  April,  1913.'' 
Ratified  March  8,  1913. 

[1]  1.  The  first  point  pressed  by  the  learn- 


ed counsel  for  the  defendant  Is  that  the  re- 
corder's court  had  no  jurisdiction,  and  that 
the  defendant  should  have  been  indicted  In 
the  superior  court  and  tried  upon  such  bill 

We  are  of  opinion  that  this  question  has 
been  settled  at  least  by  a  majority  of  this 
court  by  repeated  decisions  adverse  to  such 
contention.  State  v.  Lytle,  188  N.  C.  738, 
51  S.  E.  66;  State  v.  Dunlap,  159  N.  O.  491, 
74  a  E.  626. 

[2,  8]  2.  It  is  assigned  as  error  that  the 
court  instructed  the  Jury:  "Upon  the  fore- 
going facts  the  court  stated  that  he  would 
hold  that  the  search  and  seizure  law  of  1913 
applied  to  this  case  and  instructed  the  jury 
that  the  possession  of  liquor  in  the  quantKy 
as  testified  to  constituted  a  prima  fade  case, 
and  that  if  they  should  find  beyond  a  rea- 
sonable doubt  the  facts  to  be  true,  and  should 
further  find  puri>ose  of  sale,  then  they  should 
return  a  verdict  of  guilty,  but  otherwise  they 
should  return  a  verdict  of  not  guilty." 

The  form  and  phraseology  of  this  charge 
is  in  complete  conformity  to  what  is  said  in 
State  ▼.  Wilkerson,  79  S.  E.  888,  and  State 
V.  Russell,  80  S.  E.  66,  at  this  term.  But  the 
learned  counsel  contends  that  the  court  erred 
in  applying  the  rule  of  evidence  prescribed  in 
the  statute  to  this  case,  and  that  under  the 
facts  the  law  as  to  this  defendant  is  ex  post 
facto. 

We  do  not  think  this  position  Is  tenable. 
A  statute  is  ex  post  facto,  which,  by  its  nec- 
essary operation  and  in  its  relation  to  the 
offense  or  its  consequences,  alters  the  situa- 
tion of  the  accused  to  his  disadvantage. 
Thompson  v.  Missouri,  171  U.  S.  386,  18  Sup. 
Ct  922,  43  L.  Ed.  204;  Thompson  r.  Utah, 
170  U.  S.  843,  18  Sup.  Ct  620,  42  Ia  Ed.  106L 

At  the  time  this  offense  occurred — ^that  is, 
when  the  liquor  was  found  in  defendant's 
possession — ^the  law  had  been  in  force  17 
days.  The  statute  by  express  language  does 
not  apply  to  acts  committed  prior  to  its  ratifi- 
cation, which  was  on  Miarch  3,  1913.  The 
record  does  not  show  that  this  liquor  was  ac^ 
quired  prior  to  that  date.  In  any  event,  the 
defendant  had  full  opportunity  to  get  rid  of 
his  liquor,  which  he  could  have  done  by  ship- 
ping it  out  of  the  state  between  the  ratifica- 
tion of  the  act  and  the  date  It  was  found  in 
his  possession.  It  was  his  own  folly  that 
he  continued  to  retain  it  in  violation  of  the 
statute. 

No  error. 

WALKER  and  AILLEN,  JJ.  We  do  not 
agree  to  the  proposition  that  a  judgment  of 
imprisonment,  with  power  to  work  on  the 
public  roads,  is  legal,  under  our  Constitution, 
without  the  Intervention  of  a  grand  jnry; 
but,  a  majority  of  the  court  having  hereto- 
fore decided  otherwise,  we  concur  in  the 
suit  in  this  case. 
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McARTHUB  et  aL  t.  LANB  ft  TIMBER  GO. 

tt  al. 

(Supreme  Court  of  North  Carolina.     Dec  18, 

1913.) 

S17FBB8EBEAB  (§  8*>  —  ENVOBCSMBIVT  OV  DB- 

CBKB— When  Granted. 

Where,  in  an  action  to  foreclose,  there  was 
a  judgment  for  the  debt,  but  a  refusal  to  enter 
a  present  judgment  to  foreclose,  and  plaintiff 
appealed  and  moved  for  a  supersedeas  restrain- 
ing enforcement  of  a  decree  In  another  action, 
in  which  a  receiver  had  been  appointed  to  take 
charge  of  the  land  and  sell  the  timber  for  the 
benefit  of  the  creditors,  including  plaintiff,  as 
petitioner  had  opportunity  to  assert  his  claims 
in  the  creditors'  bill,  the  supersedeas  wUl  be  de- 
nied. 

[£3d.  Note.^For  otiier  cases,  see  Supersedeas, 
Cent.  Dig.  fi  3 ;   Dee.  Dig.  |  8.*] 

Appeal  from  Superior  Court,  Cumberland 
County:    Lyon,  Judge. 

Action  by  the  Land  &  Timber  Company 
and  others  against  J.  Sprunt  Newton  and 
wife.  Judgment  for  plaintiffs  without  decree 
for  immediate  foreclosure,  and  they  appeaL 
Adam  McArthur,  one  of  the  plaintiffs,  applied 
for  a  writ  of  supersedeas.    Writ  denied. 

Shaw  &  MacLean,  of  Fayetteville,  for  plain- 
tiff. Winston  &  Biggs,  of  Raleigh,  Robinson 
&  Lyon,  of  Fayetteville,  and  Cox  &  Cox,  of 
Baleigh,  for  defendants. 

PER  CURIAM.  This  was  an  action  insti- 
tuted in  the  superior  court  of  Cumberland 
county  to  foreclose  a  mortgage,  given  by  J. 
Sprunt  Newton  and  wife,  on  a  tract  of  land 
in  said  county,  to  secure  the  sum  of  $25,000, 
and  held  by  Adam  McArthur,  one  of  the  1)6- 
titioners.  That  on  verified  complaint,  duly 
signed,  there  was  judgment  for  the  debt,  the 
court  declining,  for  reasons  appearing  of 
record,  to  enter  a  present  judgment  of  fore- 
closure. From  this  refusal  to  presently  de- 
cree foreclosure,  the  plaintiffs  appealed  and 
moved  in  this  court  for  a  writ  in  the  na- 
ture of  a  writ  of  supersedeas,  restraining 
the  enforcement  of  a  decree  in  another  action 
pending  In  said  county  in  which  a  receiver 
has  been  appointed  to  take  charge  of  the 
lands,  have  the  timber  thereon  cut  and  dis- 
posed of  for  the  benefit  of  the  creditors,  in- 
cluding the  plaintiffs,  and  the  proceeds  paid 
to  said  creditors,  under  the  order  and  su- 
pervision of  the  court  The  latter  action  was 
in  the  nature  of  a  creditor's  bill  agflipst  the 
owners  of  the  property  and  others,  seeking 
to  enforce  the  collection  of  their  claims,  and 
seems  to  have  been  instituted  befoce  any  com- 
plaint was  filed  or  other  notice  given  in  the 
present  suit,  as  to  the  nature  or  extent 
of  plaintiff's  claim.  On  perusal  of  the  record 
and  the  facts  appearing  in  the  present  peti- 
tion, the  court  is  of  thei  opinion  that,  as  the 
matter  now  appears,  the  petitioners  have  an 
ample  opportunity  to  assert  their  claims,  by 
nuiking  themselves  parties  to  the  creditor's 
bill  in  which  the  receiver  has  been  appointed, 
and  that  they  should  take  this  course  if  they 


should  deem  it  necessary  to  properly  protect 
their  interests. 

Bven  when  allowable,  a  writ  of  this  kind  is 
only  granted  in  case  of  necessity.  The  appli- 
cation of  the  writ  is  therefore  denied. 

Motion  denied. 


(lU  N.  C.  3U) 
RAT  V.  ANDERS  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  13t 

19X3.) 

1.  Adversb  Possession  ({  100*)— Constbuo- 
TivB  Possession. 

When  one  enters  on  a  tract  of  land  under 
a  deed  with  known  and  visible  boundaries  and 
occupies  a  portion  of  the  tract,  asserting  own- 
ership of  the  whole,  he  has  constructive  posses- 
sion of  the  entire  tract  which  in  the  course  of 
time  will  ripen  into  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  G47-074;  Dec  Dig.  I 
100.*] 

2.  Appeal  and    Bbbob   (|   027*)— Pbbsxjmp- 
TioNs—NoNSurr— Evidence. 

In  reviewing  the  propriety  of  a  nonsuit, 
plaintifTs  evidence  must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2912,  2917,  3748,  3758, 
4024 ;   Dec.  Dig.  §  927.*} 

3.  Advebse  Possession   (|  115*>— Actions- 
Evidence. 

In  an  action  to  recover  land  plaintifTs  ev- 
idence of  possession  for  the  period  of  limita- 
tions, held  sufficient  to  go  to  the  jury. 

[Eid.  Note.— For  other  cases,  see  Adverse  Pos-> 
session,  Cent  Dig.  {{  314,  691-701 ;  Dec.  Dig. 
§  115.*] 

4.  Advebsb   Possession   ({  48*)— Construc- 
tive Possession. 

Intermittent  trespasses  upon  land  of  which 
plaintiff  had  only  constructive  possession  will 
not  prevent  plainti£E's  occupancy  from  ripening 
into  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {|  236,  ^37;  Dec.  Dig.  f 
48.*] 

Appeal  from  Superior  Court,  Buncombe 
County;    Carter,  Judge. 

Action  by  Joseph  Ray  against  N.  E.  Anders 
and  others.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Reversed  and  remanded. 

• 

Lee  &  Ford,  of  AsheviUe,  for  appellant 
Zeb  F.  Curtis,  of  Asheville,  for  appellees. 

HOKE,  J.  Plaintiff  introduced  a  grant  of 
the  state  covering  the  land  in  controversy  to 
Alexander  Penland,  dated  December  12, 1832^ 
registered  February  22,  1837.  And,  further^ 
two  deeds,  also  covering  the  land  in  contro- 
versy, one  from  J.  A.  Brookshire,  sheriff  of 
Buncombe  county,  to  Chas.  Moore  and  others^ 
dated  September  8,  1893,  and  the  second 
from  Moore  et  aL  to  plaintiff,  September  12, 
1893.  Plaintiff,  a  witness  in  his  own  behalf, 
testified  that  the  time  he  purchased  the  land 
in  1893  he  entered  into  possession  under  his 
deed,  put  a  tenant  on  It,  had  some* of  it 
cleared,  and  has  been  in  continuous  possession 
of  it  every  year  from  that  date,  renting  it 
to  Mr.  Hodge  and  Frank  Lunsford,  who 
cultivated  it ;  that  he  had  been  in  possession 
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of  the  whole  tract,  had  cnt  timber  on  it,  and 
used  it  ever  since  he  had  It,  with  the  excep- 
tion hereinafter  stated;  that  a  part  of  the 
land,  to  the  amount  of  about  13  acres,  lay 
on  the  west  side  of  a  mountain  ridge,  the 
plaintiff's  clearing  being  on  the  eastern  side, 
and  there  was  no  marked  line  on  the  top  of 
this  ridge  which  divided  the  property,  but 
not  long  after  the  plaintiff  entered  and  made 
his  clearing— that  is  about  17  years  ago- 
one  Mose  Fox  entered  on  that  portion  of  the 
land  lying  west  of  the  mountain  ridge  and 
cleared  about  three  acres;  that  soon  after 
that,  this  clearing  was  abandoned  and  the 
land  thrown  out;  that  since  that  time  there 
had  been  casual  trespassers  on  the  land  and 
part  of  that  clearing  may  have  been  cul- 
tivated for  a  short  time;  that  there  had 
been  only  about  4  or  5  acres  in  the  clearing 
and  the  rest  of  the  13  acres  were  in  wood. 
But  there  had  been  no  entry  or  assertion  of 
ownership  as  to  the  entire  portion  of  land 
lying  west  of  the  ridge  until  the  spring  of 
1912,  when  the  defendants  entered  on  the 
land,  took  possession  of  it  to  the  top  of  the 
mountain,  putting  the  same  under  fence. 
On  these,  the  facts  chiefly  relevant,  we  think 
the  issue  should  have  been  submitted  to  the 
Jury. 

[1]  It  is  the  established  principle  in  this 
state  that  when  one  enters  on  a  tract  of  land 
under  a  deed  having  known  and  visible  lines 
and  boundaries,  and  occupies  any  portion  of 
the  tract  asserting  ownership  of  the  whole, 
there  being  no  adverse  occupation  of  any  part, 
the  force  and  effect  of  such  occupation  will 
be  extended  to  the  outer  boundaries  of  his 
deed,  and  if  exclusive  and  continuous  for  sev- 
en consecutive  years,  the  title  being  out  of 
the  state,  such  possession  will  ripen  into  an 
unimpeachable  title  to  the  entire  tract  Sim- 
mons V.  Box  Co.,  153  N.  C.  257,  69  S.  B.  146; 
Currie  v.  Gilchrist,  147  N.  C.  648,  61  S.  B. 
581. 

[2,  3]  Accepting  the  testimony  making  for 
plaintiff's  claim  as  true,  and  we  are  required 
so  to  accept  it,  when  an  order  of  nonsuit 
has  been  entered,  the  title  to  this  land  was 
shown  to  be  out  of  the  state,  and  the  plaintiff 
has  been  In  possession  asserting  ownership 
under  his  deeds  from  their  date  in  Septem- 
ber, 1893.  True,  the  portion  of  land  actu- 
ally in  cultivation  by  him  and  his  tenants 
was  on  the  eastern  side  of  the  ridge,  but 
he  exercised  acts  of  ownership  of  different 
kinds  throughout  the  entire  boundary.  And 
there  is  nothing  In  the  facts  brought  out  on 
a  cross-examination  of  the  plaintiff  which  nec- 
essarily interrupts  the  operation  of  the  prin- 
ciple as  stated,  or  prevents  the  maturing  of 
his  title  to  that  portion  of  land  within  his 
boundary  lying  west  of  the  ridge. 

[4]  As  to  the  land  cleared  by  Moses  Fox, 
it  seems  to  have  been  abandoned  the  flrst 
year  after  It  was  made^  and  if  there  was 


further  occupation  of  this  clearing,  the  evi- 
dence permits  the  interpretation  that  it  was 
of  such  a  casual  and  intermittent  character 
that  it  would  not  necessarily  serve  to  break 
the  continuity  of  plaintiff's  possession. 

Speaking  to  this  question  in  Simmons  ?. 
Box  Co.,  the  court  said:  'The  principle  stat- 
ed is  not  affected  by  the  casual  entry  of  a 
mere  wrongdoer.  Our  cases  hold  that  one  in 
the  exclusive  possession  of  a  tract  of  land 
under  color  can  maintain  trespass  quare  clan- 
sem  freglt  against  such  a  person  even  be- 
fore title  matures."  Myrick  v.  Bishop,  8  N. 
C.  485;    Osborne  v.  Ballew,  84  N.  C.  373. 

In  Myrick's  Case,  supra,  Taylor,  Chief  Jus- 
tice, said:  "The  plaintiff  having  a  deed  cov- 
ering the  land  where  the  trespass  was  com- 
mitted, and  being  in  possession  of  a  part 
within  the  boundaries  of  his  deed,  was  in 
the  actual  possession  of  the  whole." 

And  in  Osborne  v.  Ballew,  supra.  It  was 
held  that  "an  entry,  under  a  deed,  into  a 
part  of  a  tract  of  land  shall,  as  against  a 
mere  wrongdoer,  be  considered  an  entry  into 
the  whole ;  it  not  appearing  that  any  one  else 
has  possession  of  any  part."  And  if  a  differ- 
ent view  should  be  allowed  to  prevail  as  to 
this  clearing  on  the  west  of  the  mountain, 
there  was  no  deed  or  color  of  title  shown  by 
defendants  which  defined  or  limited  his 
claim,  nor  was  there  any  evidence  of  a  mark- 
ed line  along  the  top  of  the  ridge  dividing 
the  property,  and  on  the  fftcts  in  evidence  the 
occupation  of  this  clearing,  even  if  it  existed, 
would  be  confined  to  the  clearing  itself,  the 
possesslo  pedis,  and  the  plaintiff  would  have 
shown  a  prima  facie  title  to  the  remaining 
portion  of  the  land.  Bynum  v.  Thompson,  25 
N.  C.  578. 

The  position  is  not  affected  by  the  case  of 
Haddock  v.  Leary,  148  N.  C.  878,  62  S.  a 
426,  to  which  we  are  referred  by  defend- 
ant's counsel.  In  that  case,  the  parties  had 
agreed  upon  a  line  defining  the  limits  of  the 
claim,  and  it  was  held  that  the  claimant  of 
the  land  under  color  will  not  be  presumed  to 
be  in  possession  co-extensive  with  the  bound- 
aries of  the  deed  under  which  he  claims 
when  it  is  made  to  appear  that  by  agreement 
of  the  one  under  whom  he  claims  and  with 
the  statutory  period,  a  division  line  was  run 
excluding  therefrom  the  land  in  dispute.  But 
there  is  nothing  of  this  kind  in  the  present 
case.  Plaintiff  testifies  that  he  entered  un- 
der his  deed,  asserting  claim  to  the  whole 
tract,  and,  as  stated,  there  is  nothing  de- 
veloped In  the  cross-examination  of  the  plain- 
tiff which  necessarily  prevents  the  operation 
of  the  general  principle  that  his  occupation 
of  the  property  under  such  a  claim  wiU  ex- 
tend to  the  outer  boundaries  of  his  deed,  cer- 
tainly not  as  to  a  portion  of  the  disputed 
land.  The  Judgment  of  nonsuit  must  be  set 
aside,  and  the  cause  sabmitted  to  the  Jurj. 

Beveraed* 


N.a) 
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STATE  T.  liBE. 


(Supreme  Gonrt  of  North  Carolina.     Dee.  18, 

1913.) 

L  iNTOXiCATiNo   LiQUOBS   ({  240*)— Sbabou 

WaBRANT— AlCENDlCBNT. 

The  judge  of  the  superior  court  had  au- 
thority to  permit  a  warrant  in  a  search  and  sei- 
inre  proceeding  to  be  amended  by  adding  after 
the  words  "spirituous  liquors"  the  words  'for 
the  purpose  of  sale.** 

[Ed.  Note.— For  other  cases,  see  Intoxicatinjr 
Liquors,  Cent.  Dig.  |§  87^-886;  Dec.  Dig.  § 
249.*] 

2.  Intoxicating    Liqitobb    (§   20*>— S«aboh 
and  sxizubs—constitutionalitt  of  law. 

The  Search  and  Seizure  Law  (Laws  1913, 
c  44),  making  the  possession  of  more  than  one 
gallon  of  spirituous  liquors  prima  facie  evidence 
that  it  is  illegally  kept  for  sale,  is  constitu- 
tionaL 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  26 ;   Dec.  Dig.  fi  20.*] 

3.  Intoxicating   Liquobs   (§   236*)— Skaboh 
AND  Seizubb— "Possession." 

Under  the  Search  and  Seizure  Law  (Laws 
1913,  c.  44),  making  the  possession  of  more  than 
one  gallon  of  spirituous  liquor  prima  facie  evi- 
dence that  it  is  illegally  kept  for  sale,  the  pos- 
session need  not  be  an  actual  possession;  and, 
where  defendant  gave  a  public  drayman  a  check 
for  a  trunk,  and  instructed  him  to  get  it,  and 
take  it  to  a  certain  place,  and  paid  him  there- 
for, and  it  was  seized  while  in  the  drayman's 
pofisession,  and  found  to  contain  more  than  one 
gallon  of  whisky,  there  was  such  a  "possession" 
by  defendiuit  as  to  make  out  a  prima  facie  case 
against  him. 

fE2d.  Note.— For  other  cases,  see  Intoxicating 
Liauors,   Cent  Dig.  |S   300-322;    Dec.  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5464-5470;    voL  8,  pp.  7757,  7758.] 

Appeal  from  Superior  Court,  Washington 
CouDty;  Connor,  Judge. 

Arthur  Lee  was  convicted  under  the  Search 
and  Seizure  Law  for  having  spirituous  liq- 
uors in  his  possession  for  the  purpose  of 
sale,  and  he  appeals.    No  error. 

The  defendant  was  tried  and  convicted  un- 
der the  Search  and  Seizure  Law  for  having 
spirituous  liquors  in  his  possession  for  the 
purpose  of  sale  on  a  warrant  issued  by  a  re- 
corder. When  the  case  was  called  for  trial 
in  the  superior  court,  after  the  jury  had 
been  impaneled,  the  solicitor  for  the  state 
moved  that  the  warrant  be  amended  by  add- 
ing after  the  words  "spirituous  liquors"  the 
words  ''for  the  purpose  of  sale.*'  The  motion 
was   allowed,  and  the  defendant  excepted. 

The  evidence  for  the  state  tended  to  show 
tliat  on  April  26,  1913,  on  the  arrival  at 
Plymouth  of  a  train  from  Norfolk,  Va., 
there  was  received  at  the  Norfolk  Southern 
Railroad  station  a  trunk,  afterwards  found 
to  contain  40  half  pint  bottles  and  4  gallon 
jugs  containing  whisky.  On  the  morning  of 
its  arrival  the  defendant  gave  a  public  dray- 
man a  check  for  the  trunk,  and  instructed 
liim  to  get  the  trunks  and  take  it  to  the 
home  of  his  mother,  and  paid  him  for  the 
service  to  be  performed.    The  drayman  went 


to  the  station,  and  delivered  the  check,  and 
received  the  trunk.  The  trunk  was  seized 
by  officers  while  still  in  possession  of  the 
drayman.  When  the  officers  went  to  the 
store  of  the  defendant,  he  saw  them  coming, 
and  walked  hurriedly  away. 

The  defendant  moved  for  Judgment  of  non- 
suit, and  by  other  exceptions  presents  the 
contention  that  the  evidence  does  not  show 
that  the  defendant  was  in  possession  of  the 
liquor. 

His  honor  charged  the  jnry,  among  other 
things:  "That,  if  the  jury  are  satisfied  by 
the  evidence  beyond  a  reasonable  doubt  that 
the  trunk  in  evidence  had  been  shipped  to 
the  defendant,  and  that  a  check  had  been 
sent  to  or  received  by  him,  which,  upon  sur- 
render to  the  railroad  company,  entitled  him 
to  the  possession  of  the  trunk  and  its  con- 
tents ;  that  the  defendant  had  delivered  the 
check  to  Ballard,  a  drayman,  with  instruc- 
tions from  defendant  to  surrender  the  check, 
and  take  the  trunk  to  the  home  of  Aggie 
Lee;  that  Ballard  received  the  trunk,  and 
took  it  into  tiis  possession  as  agent  for  the 
defendant;  and  that,  while  the  trunk  was 
in  the  actual  possession  of  Ballard,  it  was 
under  the  control  of  and  subject  to  the  or- 
ders of  the  defendant — then  the  trunk  was 
in  the  possession  of  the  defendant  during  the 
time  that  Ballard  had  it  on  his  dray  as 
agent  for  defendant,  if  the  Jury  shall  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  Ballard  was  the  agent  of  the  defendant" 

Ward  &  Grimes,  of  Washington,  N.  C,  and 
P.  H.  Bell,  of  Plymouth,  for  appellant  At- 
torney General  Bickett  and  T.  H.  Calvert, 
Asst  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  [1]  The  authority  of  his  hon- 
or to  permit  an  amendment  of  the  warrant 
is  well  settled.  State  v.  Yaughan,  91  N.  C. 
532;  State  v.  Telfair,  130  N.  Q  645,  40  S. 
E.  976. 

[2,  3]  The  other  exception  relied  on  by  the 
defendant  involves  a  construction  of  the  lan- 
guage in  the  Search  and  Seizure  Law  (chap- 
ter 44,  Laws  1913),  "to  have  or  keep  in  his, 
their  or  its  possession,  for  the  purpose  of 
sale,  any  spirituous,  vinous  or  malt  liquors." 

The  contention  of  the  defendant  is  that 
by  "possession"  is  meant  an  actual  posses- 
sion, and  that,  as  the  whisky  did  not  reach 
the  defendant,  and  was  seized  in  the  hands 
of  his  agent,  he  is  not  guilty,  and  the  stat- 
utory presumption  from  the  possession  of 
more  than  one  gallon  cannot  arise. 

The  Search  and  Seizure  Law  has  been  up- 
held as  valid  and  constitutional  at  this  term 
in  State  v.  Wilkerson,  79  S.  E.  888,  and,  if 
we  were  to  sustain  the  position  ef  the  de- 
fendant, an  act  passed  to  secure  the  enforce- 
ment of  the  laws  against  the  sale  of  intox- 
icating liquors,  instead  of  effecting  its  pur- 
pose, would  be  a  shield  and  protection  to  the 
principal  offenders  against  the  law.    Intox- 
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Icating  liquors  Intended  for  sale  would  not 
hereafter  come  into  the  actual  poBsescdon  of 
the  owner,  but  would  be  left  with  an  agent, 
and  the  moving  party  and  instigator  of  yio- 
Uitions  of  law  would  frequently  escape  pun- 
ishment We  are  not,  therefore,  inclined  to 
give  to  the  statute  this  restricted  construc- 
tion, and  the  language  used  does  not  require 
us  to  do  so. 

The  act  says  '*the  possession  of,"  which  in- 
cludes actual  and  constructive  possession, 
and,  as  the  General  Assembly  is  presumed  to 
have  acted  advisedly,  and  with  a  knowledge 
of  the  legal  meaning  of  the  term,  we  are 
not  at  liberty  to  amend  the  act  by  inserting 
before  the  word  "possession"  the  word 
"actuaL" 

We  find  no  direct  authority  upon  the  ques- 
tion, here  or  elsewhere,  but  the  decisions 
upon  statutes  making  it  indictable  to  have 
counterfeit  money  or  burglars'  tools  tn  pos- 
session furnish  a  complete  analogy. 

It  was  held,  in  Reg.  v.  Williams,  1  Car.  & 
Marsh.  259  (41  E.  a  L.  145),  that,  *ln  order 
to  convict  a  person  charged  on  Stat.  2  WilL 

IV,  c.  34,  I  8,  with  having  in  his  possession 
more  than  three  pieces  of  counterfeit  coin, 
with  intent  to  utter  them,  it  is  not  necessary 
that  the  possession  should  be  individual  pos- 
session, but  it  is  enough  if  the  coin  be  in  the 
possesfiion  of  the  person  charged,  or  his  im- 
mediate agent;"  in  State  v.  Washburn,  11 
Iowa,  245,  that  coin  deposited  in  a  secret 
place  was  in  possession  of  the  defendant,  and 
that,  "if  the  coin  was  within  the  power  of 
the.  prisoner,  in  such  sense  that  he  could 
and  did  command  its  use,  the  possession  was 
as  complete  within  the  meaning  of  the  stat- 
ute as  if  it  had  been  actual;*'  and  in  State 

V.  Potter,  42  Yt  495,  that  burglars'  tools  left 
by  the  husband  with  the  wife  were  in  posses- 
sion of  the  husband,  the  opinion  being  based 
on  the  general  law,  and  not  on  the  marital 
relationship. 

Again,  in  2  McLean,  Crim.  Law,  f  785: 
"The  possession  may  be  sufficient,  although 
the  counterfeit  coin  is  deposited  in  a  secret 
place,  provided  it  is  within  the  knowledge 
and  control  of  the  accused,  and  even  though 
acquired  by  the  accused  with  the  knowledge 
of  the  police,  and  immediately  afterwards 
seized,  so  that  there  could  not  have  been 
any  opportunity  for  making  a  fraudulent 
use  thereof.  ♦  ♦  •  There  may  be  a  Joint 
possession  where  two  or  more  persons  are 
acting  in  concert  in  the.  having  and  intend- 
ing to  pass,  and  the  possession  may  be  by 
an  agent" 

The  reasoning  in  State  v.  Stroud,  95  N. 
C.  631,  is  also  pertinent  and  persuasive.  In 
that  case  the  defendant  was  charged  with  re- 
ceiving stolen  goods,  and  the  point  was  made 
that  the  defendant  could  not  be  convicted, 
because  he  was  not  in  actual  possession  of 
the  goods;  but  the  court  refused  to  give  its 
assent  to  this  position,  and  said:    'To  con- 


stitute the  criminal  offense  of  receiving,  it  is 
not  necessary  that  the  goods  should  be  traced 
to  the  actual  personal  possession  of  the  per- 
son charged  with  receiviog.  It  would  cer- 
tainly make  him  a  receiver  in  contemplation 
of  law,  if  the  stolen  property  was  received 
by  his  servant  or  agent,  acting  under  his  di- 
rections; he  knowing  at  the  time  of  giving 
the  orders  that  it  was  stolen,  for  'qui  fadt 
per  alium  fadt  per  se.'  It  is  the  same  as 
if  he  had  done  it  himself." 

We  are  therefore  of  opinion,  on  reason  and 
authority,  that  the  evidence  was  sufficient 
to  establish  the  fact  of  poAsession  within  the 
meaning  of  the  statute,  and  that  thiis  pos- 
session made  out  a  prima  fade  case  against 
the  defendant 

His  honor  charged  the  jury  as  to  the  ef- 
fect of  the  prima  fkde  case  in  accordance 
with  the  oi>lnion  of  this  court  in  State  v. 
Wilkerson  and  State  v.  Bussell,  80  &  £.  66, 
at  this  term. 

No  error. 

aM  N.  C.  25S> 

ASHEYILLB  &  B.  T.  R.  CO.  T.  BAIRD  et  sL 

(Supreme  Ck>urt  of  North  Carolina.     Dec  13» 

1913.) 

1.  Bailmbnt    (I    21*)-*Injubis8   to    Baiijei> 
Propbbtt— Right  of  Aotxon. 

A  railroad  company  asing  the  car  of  an- 
other company  under  traffic  arrangements  with 
it,  which  delivered  such  car  to  a  shipper, 
through  whose  negligence  it  was  damaged,  was 
entitled  to  recover  sach  damages  from  the  ship- 
per, since,  where  a  third  party  deprives  a  bailee 
of  the  possession  of  the  property  or  injures  it» 
the  bailee  may  recover  the  whole  loss,  unless 
the  bailor  interposes  by  a  suit  for  his  own  pro- 
tection and  will  hold  the  excess  beyond  his 
special  interest  in  trust  for  the  bailor,  and  be 
may  so  recover,  even  though  he  is  not  responsi- 
ble to  the  bailor  for  the  loss. 

[Eid.  Note.^For  other  cases,  see  Bailment^ 
Cent  Dig.  |§  91-102 ;   Dec.  Dig.  {  21.*] 

2.  Appeal    and    Ebbob    (f    699*)— Record— 
Mattbbs  to  bk  Accounted. 

Error  could  not  be  predicated  on  the  re- 
fusal to  submit  an  issue  which  did  not  appear 
in  the  record  proper  or  the  case  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  2928-2930;  Dec  Dig.  I 
099.*] 

3.  Appeal  and  Bbbob  (|  179*)— Instructions 
-^Submission  of  Issues— Duty  to  Reqitest. 

In  a  bailor's  action  to  recover  damages  for 
an  injury  to  the  balled  propeity  through  the 
bailees  negligence,  contributory  negligence  was 
a  defense,  and  It  was  the  bailee's  duty  to  ten- 
der such  issue  and  except  to  the  ooart's  refosal 
to  submit  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  U  1137-1140 ;  DecDig,  §  179.»1 

4.  Appeal  and  Ebbob  (|  1029*)— Habmijess 
Ebbob— Submission  of  Issues. 

Where  it  appeared  that,  in  any  riew  of 
the  evidence,  defendant's  negligence  was  the 
proximate  cause  of  the  injury  sued  for,  it  would 
not  have  availed  him  had  contributory  negli- 
gence been  submitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4065,  4096;  Dec  Disr.  » 
1029.^] 
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5.  BAxiMKtrr  (I  81f)— ^AcnoKS  vob  Injubebs 
TO  Propebtt— Bttbdkn  of  Proof. 
Where  property  is  delivered  to  a  bailee  in 
good  condition  and  returned  in  a  damaged  con- 
dition, there  is  a  presamption  that  the  bailee 
was  negligent,  and  toe  burden  is  on  him  to  show 
that  he  used  ordinary  care,  and  hence,  in  a  bail- 
or's action  for  injuries  to  the  bailed  property, 
an  instruction,  placing  the  burden  in  this  re- 
spept  on  the  bailor,  was  more  favorable  to*  the 
bailee  than  he  was  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §S  124-130 ;  Dec.  Dig.  f  81.*] 

Appeal  from  Superior  Court,  Buncombe 
Ck^unty;  Foushee,  Judge. 

Action  by  the  Asheville  &  Bast  Tennessee 
Railroad  Company  against  W.  A.  Baird  and 
another.  From  a  Judgment  against  the  de- 
f^dant  named,  he  appeals, ,  Affirmed. 

ClTil  action  upon  theee  Issues: 

(1)  Did  the  plaintiff  deliver  to  the  defend- 
antSp  or  either  of  them,  a  railroad  freight 
car,  as  alleged  in  the  complaint?  If  so,  to 
whom?    Answer:   Yes,  as  to  W.  A.  Baird. 

(2)  Was  said  car  injured  and  damaged  by 
the  negligence  of  the  defendants,  or  either  of 
them,  as  alleged  in  the  complaint?  If  so,  by 
whom?    Answer:   Yes,  W.  A.  Baird. 

(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  by  reason  of  such  negli- 
gence? Answer:  $354J28,  with  interest  from 
date  of  payment  of  bill. 

The  court  rendered  Judgment  against  the 
defendant  W.  A.  Baird,  who  appealed. 

W.  P.  Brown  and  J.  D.  Murphy,  both  of 
Asheville,  for  appellant  Merrimon,  Adams 
&  Adams,  of  A^eville,  for  appellee. 

BROWN,  J.  This  record  contains  81  ex- 
ceptions, 17  of  which  are  to  the  rulings  of 
the  court  upon  the  admission  of  testimony. 
Impressed  by  the  earnestness  of  the  learned 
and  able  counsel  for  the  defendant  Judge 
Murphy,  we  have  scrutinized  each  of  these 
assignments  of  error,  with  great  care,  but 
are  unable  to  And  any  error  which  warrants 
Another  trial  of  this  case.  The  weight  of  the 
evidence  tends  to  prove  very  clearly  that  the 
plaintiff  at  the  instance  of  the  defendant 
Baird  delivered  to  him  a  freight  car,  and 
placed  it  securely  chocked  on  a  side  track 
to  be  loaded  by  Baird  with  acid  wood  for 
shipment  over  plaintiff's  road  and  its  con- 
nections. During  the  progress  of  the  loading 
of  said  car  by  the  servants  of  the  said 
Baird,  they  undertook,  after  the  car  had 
been  pratically  loaded,  to  move  it,  and,  in 
order  to  do  so,  they  negligently  removed  all 
the  scotches  placed  under  said  car  by  the 
plaintiff  for  the  purpose  of  holding  the  same. 
The  car  had  been  placed  on  a  side  track  of 
the  plaintiff  in  a  location  convenient  for  the 
loading  of  the  wood  by  the  said  Baird,  on  a 
grade  of  about  2  per  cent,  and,  when  the 
scotches  and  brakes  were  removed  by  the 
servants  of  the  defendants,  the  car  got  from 
under  their  control  and  was  permitted  to 
run  out  on  the  main  line  of  the  plaintiff. 


and  finally,  after  running  along  the  maiu 
line  for  some  distance,  left  the  track  and 
was  thereby  Injured  and  damaged.  The 
car  was  the  property  of  the  Southern  Rail- 
way Company,  and  was  being  used  by  the 
plaintiff  under  its  traffic  arrangements  with 
the  Southern.  The  plaintiff  paid  the  South- 
em  the  sum  of  $854.28  damages  to  the  car. 

[1]  It  is  contended  that  the  plaintiff  can- 
not recover  because  the  car  was  not  the 
property  of  the  plaintiff,  but  of  the  Southern 
Railway  Company,  and  that,  if  the  real  own- 
er had  broaght  the  action,  the  defendant 
could  have  successfully  defended  against  it 
The  Jury  has  found  that  the  car  was  deliv- 
ered by  the  plaintiff,  Asheville  &  East  Ten- 
ness^  Railroad  Coihpany,  to  the  defendant 
W.  A.  Baird,  and  the  relation  existing  be- 
tween the  plaintiff  and  the  defendant  yr^n 
that  of  bailor  and  bailee.  It  is  well  settled 
that,  under  these  facts,  the  defendant  Baird 
could  not  take  advantage  of  the  fact  that 
the  title  to  the  property  was  outstanding  in 
the  Southern  Railway.  Lain  v.  Gaither,  72 
N.  C.  234.  Where  a  third  party  has  depriv- 
ed bailee  of  the  possession  of  the  property, 
or  injured  it,  the  bailee  may  recover  the 
whole  value  of  the  property,  unless  the 
bailor  interposes  by  a  suit  for  his  own  pro- 
tection, and  will  hold  the  excess  beyond  his 
special  interest  in  trust  for  the  bailor.  Cyc 
vol.  5,  p.  223,  §  8.  It  has  been  uniformly 
held  that  the  bailee  has  a  right  of  action 
against  a  third  party,  who  by  his  negligence 
causes  the  loss  of  or  any  injury  to  the  bailed 
articles,  and  this  right  has  been  held  to  be 
the  same,  even  though  the  bailee  is  not  re- 
sponsible to  the  bailor  for  the  loss.  Cya 
vol.  6,  p.  210. 

[2-4]  It  is  contended  ''that  the  plaintiff 
was  guilty  of  contributory  negligence  in 
any  view  of  this  case,  and  an  issue  should 
have  been  submitted  by  his  honor  for  this 
purpose,  as  set  out  in  exception  2L"  It  does 
not  appear,  however,  either  from  the  record 
proper,  or  from  the  case  on  appeal,  what 
this  issue  wa&  It  therefore  cannot  be  relied 
on  as  error.  Contributory  negligence  is  a 
defense,  and  it  was  the  duty  of  the  defend- 
ant to  tender  such  issue,  and  except  in  case 
the  court  refused  to  submit  it  Gross  v.  Me- 
Brayer,  159  N.  C.  374,  74  S.  B.  915.  In  any 
view  of  the  evidence,  it  appears  that  the 
proximate  cause  of  the  injury  to  the  car  was 
the  negligent  removal  of  the  ''scotches  or 
chocks."  Consequently,  had  such  issue  been 
submitted,  it  would  not  have  availed  the  de- 
fendant 

[5]  As  to  the  burden  of  proof,  the  charge 
of  the  court  was  In  some  respects  more  favor- 
able to  defendant  than  he  was  entitled  to. 
The  car,  according  to  the  evidence,  was  de- 
livered to  the  defendant  in  good  condition, 
for  defendant's  use.  Under  these  circum- 
stances, it  also  appearing  that  the  car  had 
been  returned  in  a  damaged  condition,  there 
was  a  presumption  that  the  defendant  was 
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negligent,  and  the  burden  was  upon  him  to 
show  that  he  had  used  ordinary  care  In  car- 
ing for  the  property.  The  court,  however,  in 
its  charge,  placed  this  burden  upon  the  plain- 
tiff. Cyc  YoL  5y-  §  7,  page  217 ;  Simmons  v. 
Sikes,  24  N.  O.  100.  The  rule  is  laid  down 
in  Cyc,  supra,  as  follows:  "Where  negligence 
is  the  foundation  of  the  action  between  the 
bailor  and  bailee,  the  burden  of  proving  neg- 
ligence is  ordinarily  on  the  former.  The 
burden  Is  on  the  bailee,  however,  to  show 
that  he  has  exercised  such  degree  of  care  as 
the  bailment  called  for,  where  the  subject- 
matter  was  in  good  condition  when  placed  in 
the  hands  of  the  bailee,  and  in  a  damaged 
condition  when  returned,  or  where  it  was 
lost  and  not  returned  at  all,  or  where  he  re- 
fuses to  give  any  account  of  how  the  injury 
occurred." 
No  error. 


(164  N.  C.  892) 

JONES  T.  SOUTHERN  RY.  CO. 

^Supreme  Court  of  North  Carolina.     Dec  13, 

1013.) 

1.  Appeal  and  Erbob  (§  1151*)— Modifica- 
tion OF  Judgment— Amount. 

That  the  judgment  is  for  two  cents  more 
than  asked  by  the  complaint  and  given  by  the 
verdict  gives  right  to  have  it  modified  to  that 
extent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  4498-1506;  Dec.  Dig.  | 
1161.»] 

2.  Appeal  and  Ebbob  (S  758*)— Bbibfb. 

Briefs  should  contain  a  succinct  statement 
of  the  facts,  and  the  reasons  for  the  exceptions 
taken,  and  the  authorities  relied  on ;  and  it  is 
no  compliance  with  the  rnles  to  simply  say: 
^Exception  No.  1.  This  question  and  answer 
were  incompetent  •  ♦  •  Exceptions  4  and 
5.  These  portions  of  the  charge  here  excepted 
to  are  erroneous.** 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3093 ;   Dec  Dig.  §  758.*] 

Appeal  from  Superior  Court  Jackson 
County;   Long,  Judge. 

Action  by  A.  D.  Jones  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

The  plaintiff  had  a  shipment  of  cotton 
seed  meal  and  cotton  seed  hulls  shipped  to 
him  at  Barker's  Creek  from  Murphy,  N.  C. 
Part  of  this  shipment  was  lost  or  was  stolen, 
and  the  plaintiff  filed  a  claim  with  the  agent 
of  the  defendant  at  Dillsboro  for  $14.80,  cov- 
ering that  portion  of  the  shipment  which  was 
lost  or  destroyed.  The  claim  was  not  paid 
within  90  days,  and  the  plaintiff  brought  suit 
before  a  Justice  of  the  peace  for  $14.82,  and 
for  $50  penalty,  and  recovered  Judgment  for 
the  amount  sued  for,  and  the  defendant  ap- 
pealed to  the  superior  court  While  the  case 
was  on  trial  in  the  superior  court,  the  plain- 
tiff, by  permission  of  the  court,  amended  the 
summons  so  as  to  demand  $14.80  damages  in- 
stead of  $14.82.  The  jury  answered  the  issue, 
assessing  his  damage  for  lost  goods  at  $14.80, 
and  gave  him  $50  penalty,  and  the  plaintiff 


took  Judgment  against  the  defendant  for 
$14.82  for  lost  goods  and  for  $50  penalty, 
and  the  defendant  appealed* 

Moore  &  Moore  and  Martin,  Rollhis  ft 
Wright,  all  of  Ashevllle,  for  appellant 

PER  CURIAM.  [1]  We  have  examined  th« 
record,  and  find  no  merit  in  the  exceptions 
taken,  except  that  the  defendant  has  the 
right  to  have  the  Judgment  modified  to  con- 
form to  the  verdict  by  striking  out  two  cents 
of  the  recovery. 

[2]  Counsel  for  the  defendant  have  probably 
filed  as  valuable  a  brief  as  could  have  been 
prepared;  but  we  call  the  attention  of  the 
profession  to  the  fact  that  It  is  no  compliance 
with  the  rules  to  say:  ''ETxception  No.  L 
This  question  and  answer  were  incompetent 
♦  ♦  ♦  Exceptions  4  and .  5.  These  por- 
tions of  the  charge  here  excepted  to  are  er- 
roneous." Briefs,  to  be  helpful  to  the  court 
and  to  litigants,  should  contain  a  succinct 
statement  of  the  facts,  and  the  reasons  for 
the  exceptions  taken,  and  the  authorities  re- 
lied on.  A  "pass  brief  does  no  good  to  ei- 
ther. 

No  error. 

(164  N.  C.  12S) 

ECHERD  T.  VIELB. 

(Supreme  Court  of  North  Carolina.    Dec.  10, 

1913.) 

!•  Evidence  (§  378*)— Lettebs. 

Evidence,  that  relator  placed  a  letter  in, 
the  post  office  addressed  to  the  Attorney  Gen- 
eral asking  for  permission  to  bring  quo  war- 
ranto and  accompanied  by  the  requisite  bond, 
and  received  in  due  course  a  permit  purported 
to  be  signed  by  the  Attorney  General,  was  suffi- 
cient, in  absence  of  any  contrary  evidence,  to 
admit  the  instrument  purporting  to  be  author- 
ity by  the  Attorney  General  to  brin^  the  action, 
without  proof  of  genuineness  of  his  signature. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  1648-1655 ;    Dec.  Dig.  {  378.»] 

2.  Evidence   (§   382*)  —  Doctxmbntart   Evi- 
dence—Questions OF  Law  and  Fact. 

Whether  a  letter,  purporting  to  be  signed 
by  the  Attorney  General  and  giving  authority 
to  bring  an  action  of  quo  warranto  in  the  name 
of  the  state,  was  in  fact  signed  by  the  Attor- 
ney General,  was  a  question  of  fact  for  the  de- 
termination of  the  court  and  not  for  the  jury 
to  determine. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1658, 1659 ;  Dec.  Dig.  §  382.*] 

3.  Appeal  and  Erbob  (§  1062*)— H  abmt.ks8 
Ebbob— SuBKissioN  to  jubt. 

The  submission  to  the  jury,  instead  of  its 
decision  by  the  court,  of  the  question  whether 
a  letter,  purporting  to  have  been  written  by  the 
Attorney  General  giving  permission  to  bring  an 
action  of  qno  warranto  in  the  name  of  the 
state,  was  genuine,  was  not  affirmative  error, 
where  the  court  adopted  the  finding  of  the  jury 
on  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  4212^218;  Dec  Dig.  § 
1062.'*] 

4.  EIlections  (I  295*)— Retubnb. 

The  returns  of  the  poUhoIders  showing  the 
number  of  votes  cast  at  an  election  for  mayor 
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were  prima  fitcie  eorrect  when  attacked  In  an 
action  to  impeach  the  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §§  297-299 ;   Dec  Dig.  f  295.*1 

5.  Elections    (|    71»)  —  Qtjalificatioh    of 
Electors. 

A  vote  cast  in  a  mayorality  election  hy  a 
person  living  outside  of  the  town  limits  was 
properly  disallowed. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  »  67-74 ;   Dec  Dig.  |  71.*] 

6.  Elections  (§  83*)— Qualification  of  Vot- 
EBS— City  EjLections. 

Under  Revisal,  §  2949,  requiring  town 
boards  of  commissioners  to  have  a  registration 
of  the  qualified  voters  made  under  the  regula- 
tions prescribed  "for  the  registration  of  voters 
for  general  elections,"  voters  at  municipal  elec- 
tions  must  have  the  same  Qualifications  as 
those  at  general  elections,  and  nence  must  have 
paid  a  poll  tax. 

[M.  Note.— For  other  cases,  see  EHections, 
Cent.  Dig.  §S  77-81;  Dec.  Dig.  |  8a»] 

7.  Elections  (§  293*)— Election   Contest- 
Qualification  OF  YOTEBS. 

It  may  be  shown  in  an  election  contest 
that  voters  who  were  in  fact  registered  were 
not  qualified  to  register  by  having  paid  the  poll 
tax. 

[Ed.  Note.— For  other  cases,  see  Eflections, 
Cent  Dig.  f§  288-296;    Dec.  Dig.  fi  293.*] 

Appeal  from  Superior  Court,  Alexander 
County;    Cline,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  J.  P.  Bcher(^,  against  C.  G.  Viele. 
From  a  Judgment  for  relator,  defendant  ap- 
peals.   Affirmed. 

J.  H.  Burke,  of  Taylorsville,  and  Ia  0. 
Caldwell,  of  Statesville,  for  appellant  A.  C. 
Payne,  of  Taylorsville,  for  appellee. 

CLARK,  C.  J.  This  is  a  quo  warranto  for 
the  office  of  mayor  of  the  town  of  Taylors- 
ville. 

[1-3]  The  first  exception  is  to  the  admission 
of  the  paper  purporting  to  be  authority  giv- 
en by  the  Attorney  General  to  the  relator 
to  bring  this  action,  and  purports  to  be  sign- 
ed by  the  Attorney  General.  The  relator  by 
his  attorney  placed  in  the  post  office  at  Tay- 
lorsville a  letter  addressed  to  the  Attorney 
General  of  the  state,  asking  for  permission 
to  bring  this  action,  together  with  the  req- 
uisite bond,  and  received  in  due  course  of 
mail  the  permit  with  what  purported  to 
be  the  signature  of  that  officer  attached. 
Though  he  does  not  testify  that  the  signature 
is  genuine,  he  testifies  to  the  above  facts. 
In  McKonkey  v.  Gaylord,  46  N.  C.  94,  it  is 
held:  '*A  letter  received  in  due  course  of 
mail  purporting  to  be  written  by  a  person  in 
answer  to  another  letter  proved  to  have  been 
sent  him  is  prima  facie  genuine  and  is  ad- 
missible in  evidence  without  proof  of  the 
handwriting  or  other  proof  of  its  authenQci- 
ty.**  There  being  no  evidence  to  the  con- 
trary, the  court  properly  admitted  the  paper. 
There  was  not  properly  an  issue  for  the  Jury. 
But  they  have  found  that  the  permit  was 
genuine.    It  was  a  ''question  of  fact"  for  the 


determination  of  the  court  There  is  no 
error,  however,  as  the  court  by  its  Judgment 
adopted  the  finding  of  the  Jury. 

[4]  The  returns  of  the  poUholders  show  49 
votes  cast  for  the  relator  and  51  for  the 
defendant  This  action  is  brought  to  im- 
peach this  result,  which  is  prima  facie  cor- 
rect. 

[5]  It  was  shown  that  one  vote  cast  for 
the  relator  was  by  a  party  living  outside  of 
the  town  limits.  This  was  properly  disal- 
lowed, leaving  48  votes  for  the  relator.  The 
relator  was  permitted  to  prove  that  a  certain 
number  of  voters,  more  than  enough  to 
change  the  result,  though  registered,  had  not 
paid  their  poll  tax  for  the  year  ending  May 
1,  1913,  the  election  having  taken  place  May 
6,  1918,  and  he  showed  by  these  voters  and 
others  that  the  ballots  of  parties  named 
who  were  between  21  and  50  years  of  age 
and  had  not  paid  their  poll  tax  were  cast 
for  the  defendant  and  were  allowed  to  vote, 
though  challenged.  The  defendant  excepted: 
(1)  That  the  relator  was  allowed  to  show 
how  these  parties  voted.  This  exception 
does  not  require  discussion.  (2)  That  the 
Constitution  does  not  require  that  voters  in 
a  municipal  election  shall  be  qualified  voters 
of  the  state  and  county,  nor  is  it  required 
by  any  statute,  and  hence  it  was  not  neces- 
sary that  these  voters  should  have  paid  the 
X)oll  tax. 

[6]  It  is  not  necessary  to  the  decision  of 
this  case  to  pass  on  the  power  of  the  General 
Assembly  to  require  dilferent  qualifications 
for  electors  in  municipal  elections  from  those 
required  in  state  and  county  elections,  and 
the  question  is  too  important  to  be  decided 
without  the%iost  careful  consideration.  In 
point  of  fact  the  General  Assembly  has  pre- 
scribed for  city  and  county  elections  the  fol- 
lowing: "Rev.  2949.  Registration  of  voters. 
It  shall  be  the  duty  of  the  board  of  commis- 
sioners of  every  dty  and  town  to  cause  a 
registration  to  be  made  of  all  the  qualified 
voters  residing  therein,  under  the  rules  and 
regulations  prescribed  for  the  registration 
of  voters  for  general  elections."  From  this 
it  will  be  seen  that  the  General  Assembly  has 
prescribed  for  municipal  suffrage  the  same 
rules  and  regulations  as  for  voters  for  gen- 
eral elections,  and  that  voters  at  municipal 
elections  must  have  the  same  qualifications 
as  are  required  in  general  elections,  i.  e.,  in 
elections  for  state  and  county.  Among  these 
qualifications  is  the  payment  of  the  poll  tax. 

[7]  The  defendant  further  contends  that, 
the  voters'  having  been  registered,  it  is  not 
competent  to  show  that  they  were  not  quali- 
fied voters.  This  point  was  discussed  and 
settled  in  Pace  v.  Raleigh,  140  N.  C.  65,  52 
S.  B.  277,  in  which  it  was  held  that,  where  it 
was  required  that  a  petition  should  be  signed 
by  "one-third  of  the  registered  voters  there- 
in who  were  registered  for  the  preceding 
municipal  election  to  order  an  election,"  only 
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those  persons  were  entitled  to  sign  the  peti- 
tion who,  besides  being  lawfolly  registered, 
also  possessed  the  necessary  qualification  of 
having  paid  the  poll  tax  (if  liable  to  poll 
tax).  If,  notwithstanding  being  registered,  it 
could  be  inquired  into  upon  the  petition  for 
an  election  whether  they  were  qualified  to 
register,  it  follows  that,  upon  an  inquiry  as 
to  the  true  result  of  an  election,  it  can  be 
ascertained  whether  voters,  notwithstanding 
their  being  registered,  were  qualified  to  reg- 
ister. In  Pace  v.  Raleigh,  supra,  the  court 
said  that  each  person  must  not  only  be  a 
"registered  voter,"  but  also  '^a  registered 
voter.**  The  Jury  having  found  that  a  suffi- 
cient number  of  the  registered  voters  to 
change  the  result  had  cast  their  ballots  for 
the  defendant,  who  had  not  paid  the  poll 
tax,  though  liable  to  such  tax.  May  1, 1018,  it 
is  unnecessary  to  consider  the  other  excep- 
tions. 

The  verdict  of  the  Jury  in  fiivor  of  the  re- 
lator and  the  Judgment  thereon  in  his  favor 
must  be  sustained. 

No  error. 

(164  N.  C.  118) 

DUNN  et  al.  v.  HINBS  et  aL 

(Supreme  Court  of  North  CSarolina.     Dec.  18, 

1913.) 

1.  Wills  (§  634*)— Pbopkbtt  Dbviski>— Con- 
tingent Remainder. 

A  will  gave  testator's  wife  a  tract  for  life 
or  widowhood,  and  provided  that  at  the  wife's 
death  or  marriage  the  tract  should  go  to  tes- 
tator's daughter  for  life,  "and  if  she  shall  mar- 
ry and  have  children  to  arrive  at  the  age  of 
twenty-one  years,  then  my  said  daughter  and 
her  children  then  living,  together  with  the  chil- 
dren of  any  deceased  child,  shall  4ave  tract  of 
land  absolutely  in  fee  simple  forever;  and  if 
my  said  daughter  should  die  without  marriage 
and  children  of  the  age  of  twenty-one  years  or 
bodily  heirs  of  such  children,"  then  to  others. 
Heldf  that  the  estate  given  to  the  daughter  was 
intended  to  vest  absolutely  in  her  and  her  chil- 
dren as  soon  as  a  child  arrived  at  majority, 
and  was  not  contingent  after  that  time  upon 
the  possibility  of  her  death,  without  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f§  1488-1610;   Dec.  Dig.  |  634.*] 

2.  Wills   (§   439»)  —  Construction  —  Testa- 
Tos's  Intent. 

The  principal  purpose  in  construing  an  am- 
biguous will  is  to  ascertain,  by  the  established 
rules  of  law,  testator's  intent. 

[Eid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  952,  955,  957 ;   Dec.  Dig.  {  439.*] 

8.  Wills  (J  470*)— Construction. 

In  construing  a  will,  the  court  must  look 
at  the  whole  will. 

rod.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  988;    Dec  Dig.  |  470.*] 

4.  Wllls  (I  452*)— Construction— Constbuo- 

TioN  Against  Disinheritance. 

A  will  should  not  be  construed  so  as  to  dis- 
inherit an  heir,  unless  such  construction  is  re- 
qnired  expressly  or  by  necessary  implication. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  968-970 ;  Dec  Dig.  |  452.*] 

6.  Wills  (|  684*)— Construotioh. 

A  win,  devising  land  over  upon  the  origi- 
nal devisee's   death  "unmarried"   or  "without 


marriage"  or  "without  ddldren,**  sboold  be  con- 
strued in  view  of  all  of  the  langoage  of  the 
will  and  testator's  intention. 

[E]d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1488-1510 ;  Dec  Dig.  §  634.*] 

6.  Wills  (|  448*)— Construction. 

The  first  taker  in  a  will  is  presumably  the 
favorite  of  testator,  and  in  doubtful  cases  the 
will  should  be  construed  so  as  to  make  his  gift 
effectual,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  964;  Dec  Dig.  |  44a*] 

7.  Wills    (|   629*)— Construotion— Vbbtino 
OF  Bstatb. 

The  law  favors  the  early  vesting  of  estates, 
and  a  future  limitation  will  not  be  regarded  as 
contingent  if  it  may  be  deemed  vested  consist- 
ently with  testator's  intention  as  ascertained 
from  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dik.  II  1461,  1462 ;    Dec  Dig.  |  629.*] 

8.  Remainders  (|  16*)— Judicial  Sal&— Ti- 
tle Passing. 

The  sale  of  the  land  of  an  estate  under 
judicial  proceedings  would  pass  a  good  title 
even  if  there  were  any  contingent  remainder 
interests  among  those  first  designated  in  the 
will  as  beneficiaries  excluding  the  ultimate  dev- 
isees; Acts  1903,  c  99  (Revisal  1905.  U  1590, 
1591).  authorizing  the  sale  of  contingent  re- 
mainders. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  I  11 ;  Dec  Dig.  |  la*] 

Appeal  from  Superior  Court,  Jones  County; 
Whidbee,  Judge. 

Submission  of  controversy  on  an  agreed 
state  of  facts,  by  R.  B.  Dunn  and  other? 
against  Lovit  Hines  and  others.     From 
Judgment  for  plaintHfs,  defendants  appea 
Affirmed. 

Controversy  submitted  upon  an  agreed 
state  of  facts,  as  follows: 

(1)  That  B.  B.  Isler,  late  of  the  county  of 
Jones,  some  time  before  April  27,  1891,  died, 
leaving  a  last  will  and  testament,  which  was 
duly  and  regularly  admitted  to  probate  in 
said  county,  a  copy  of  which  is  hereto  attach- 
ed and  made  a  part  of  the  case.  The  second 
item  of  the  will,  which  is  the  material  cme 
in  this  matter,  is  as  follows:  "I  give  to  my 
wife,  Susan  C.  Isler,  the  tract  of  land  in 
Jones  county  on  which  I  live,  during  her 
natural  life  or  widowhood,  and  in  considera- 
tion thereof  she  is  to  raise  and  educate  my 
daughter,-  Carrie  F.  Isler,  and  at  the  death 
or  marriage  of  my  said  wife,  then  I  give  said 
tract  of  land  to  my  s'aid  daughter,  Carrie 
F.  Isler,  during  her  natural  life,  and  If  she 
shall  marry  and  have  children  to  arrive  at 
the  age  of  twenty-one  years,  then  my  said 
daughter  and  her  children  then  living,  to- 
gether with  the  children  of  any  deceased 
child,  shall  have  tract  of  land  absolutely  in 
fee  simple  forever.  And  if  my  said  daughter 
should  die  without  marriage  and  children 
of  the  age  of  twenty-one  years  or  bodily  heirs 
of  such  children,  then  I  give  said  tract  of 
land  to  my  son,  William  B.  Isler,  during  hia 
natural  life,  then  to  his  childr^  absolutely 
and  in  fee  simple  forever." 

(2)  That  Susan  C.  Isler,  named  in  the 
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ODd  itttH  of  the  wUl,  to  dead;  Garrte  F. 
Dnnn,  named  In  said  item  intermarried  with 
her  coplaintlff ,  R.  B.  Dnnn,  and  as  a  result  of 
the  marriage  there  haTe  been  bom  the  fol- 
lowing children:  Paul  W.  Dnmi,  LUlian  F. 
Lee^  Robert  I.  Dunn,  Maude  Rountree  Dunn, 
W.  Bdwin  Dunn,  Oarrie  liay  Dunn,  and  Sam 
Angnstua  Dunn,  all  of  whom  are  made  par- 
ties hereto.  That  of  the  children  Paul  W. 
Donn  became  21  years  of  age  on  the  24th  day 
of  October,  1913.  That  the  other  children 
are  all  under  the  age  of  21,  and  one  of  them, 
to  wit,  Lillian  F.  Lee,  has  intermarried  with 

A.  S.  Lee.  and  the  said  A.  S.  Lee  Is  also  made 
a  party  plalntiir  hereto.  That,  further,  the 
said  R.  B.  Dunn  and  wife  have  had  no  chil- 
dren to  die  leaving  children  up  to  the  date 
when  Paul  W.  Dunn  became  21  years  of  age, 
or  ap  to  the  date  of  this  proceeding. 

(3)  That  the  estate  of  B.  B.  Isler  has  been 
fully  administered  and  settled,  and  in  the 
<»iirse  of  such  administration  a  portion  of 
the  lands  set  out  in  the  second  paragraph  of 
his  will  was  duly  and  legally  sold  for  the 
purpose  of  paying  his  debts,  under  a  decree 
of  the  superior  court  of  Jones  county,  enter- 
ed at  the  November  term,  1893,  in  an  action 
therein  pending,  entitled  "Mrs.  S.  G.  Isler, 
Executrix,  v.  W.  B.  Isler  et  al.,"  the  lands  so 
sold  being  fully  set  out  and  described  in  a 
deed  from  S.  O.  Isler,  executrix,  to  Carrie 
F.  Dunn,  of  record  in  Jones  co.unty,  book 
39,  page  339,  to  which  reference  is  made,  and 
this  action  has  no  reference  to  the  land  con- 
tained in  said  deed,  but  has  reference  only  to 
the  remaining  lands  mentioned  in  the  second 
paragraph  of  the  will  of  E.  B.  Isler,  deceas- 
ed, after  excluding  the  lands  described  in  the 
above-mentioned  deed,  which  remaining  lands, 
it  is  agreed,  are  susceptible  of  a  specific  and 
certain  description,  but  are  known  as  the 
lands  on  which  E.  B.  Isler  lived,  or  the  E. 

B.  Isler  home  place. 

(4)  It  is  further  alleged  in  the  case  agreed 
that  proceedings  have  been  duly  instituted 
and  prosecuted  for  a  sale  of  the  said  land 
80  remaining  unsold,  which  are,  in  all  re- 
spects, regular,  and  confer  a  good  title,  pro- 
vided plaintiffs  are  the  owners  as  tenants  in 
common  of  the  said  land  under  the  will  of 
E.  B.  Isler,  by  a  tair  and  legal  construction 
of  the  second  item  of  the  same.  That  de- 
fendants have  duly  entered  into  an  agree- 
ment to  buy  said  land,  under  the  order  of 
the  court  appointing  a  commissioner  to  sell 
the  same  and  make  title  to  the  purchasers, 
but  decline  to  pay  the  purchase  money  and 
take  a  deed  for  the  land,  upon  the  ground 
that  the  title  is  defective^  the  estate  of  plain- 
tiffs not  being  an  absolute  one  in  fee  simple, 
hut  contingent  upon  the  death  of  Mrs.  Dunn 
unmarried  and  without  children. 

The  court  adjudged  that  a  good  title  can 
be  made,  as  the  plaintiffs  are  the  owners  of 
the  land  in  fee  simple  absolute,  and  required 
the  purchaser  to  accept  the  title  and  the  deed 
therefor  upon  the  terms  as  to  payment  of  the 


purchaae  money  stated  in  the  fndgment.   De- 
fendants appealed. 

Rouse  &  Land  and  Loftin  &  Dawson,  all 
of  Kinston,  for  appellants.  G.  V.  Cowper, 
of  Kinston,  for  appellees. 

WALKER,  J.  (alter  stating  the  facts  as 
above).  CI]  The  question  turns  upon  the 
point  as  to  what  meaning  we  will  give  to  the 
words  of  the  settlement,  "without  marriage 
and  children  of  the  age  of  twenty-one  years 
or  bodily  heirs  of  such  children,"  for  there  is 
an  ulterior  or  alternative  limitation,  in  the 
form  of  an  executory  devise  to  the  testator's 
son,  William  B.  Isler,  and  should  those  words 
be  construed  to  mean  that  If  Carrie  F.  Isler 
(now  Mrs.  Dunn)  dies  a  widow  and  without 
leaving  children,  the  estate  could  not  vest 
absolutely  in  any  one  until  her  death,  but 
would  remain  contingent  until  that  event 
takes  place.  But  we  do  not  think  this  can 
possibly  be  the  meaning,  in  view  of  the  con- 
text of  the  will. 

[2]  The  main  purpose  in  construing  a  will, 
where  there  is  doubt  or  ambiguity,  is  to  as- 
certain the  true  intent  and  meaning  of  the 
testator,  and  in  doing  ao  we  must  be  governed 
by  the  rules  of  law  established  for  the  pur- 
pose, otherwise  we  would  be  in  no  better  case 
than  if  traversing  an  unknown  sea  without 
rudder  or  compass,  and  in  each  particular 
case  the  court  deciding  it  would  be  a  law  un- 
to itself,  without  anything  reliable  or  stable 
to  guide  it 

£3]  One  of  those  rules  is  that  we  must  look 
at  the  whole  will,  so  as  to  take  a  broad  and 
comprehensive  view  of  it,  and  not  a  narrow 
or  partial  one  which  would  so  restrict  its 
meaning  as  to  defeat  the  clear  intention. 
UnderhUl  on  Wills,  §  464. 

[4]  There  is  a  cardinal  rule,  also,  that  the 
heir  should  not  be  disinherited  except  by 
express  devise,  or  by  one  arising  from  neces- 
sary implication,  by  which  the  property  is 
given  to  another,  though  the  right  of  the 
testator  to  omit  the  heir  from  his  will  is 
not  to  be  denied  or  curtailed.    Id.  f  466. 

There  are  other  rules  of  more  or  less  im- 
portance. Applying  those  we  have  mention- 
ed to  this  will,  what  is  the  result?  The  prin- 
cipal objects  of  this  testator's  bounty  in  this 
devise,  were  undoubtedly  his  wife,  his  daugh- 
ter, and  her  descendants.  His  primary  in- 
tention clearly  was  that  the  land  should  go 
to  his  daughter  and  her  children  after  his 
widow's  death.  How  will  we  best  execute 
this  dominant  purpose?  Surely  not  by  hold- 
ing that  the  quoted  words  mean  the  deatli 
of  his  daughter  without  then  having  a  hus- 
band and  children,  for  the  happening  of 
such  an  event  would  carry  the  estate  to  his 
son,  who  gets  his  share  under  another  clause 
of  the  will,  and  might  leave  others  who 
would  have  been  the  testator's  descendants 
and  lineal  heirs,  and  equally  entitled  to  his 
bounty,  reduced  to  penury  and  to  become  ob- 
jects of  charltgr.    This»  if  not  absuxd«  would 
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be  contrary  to  all  mles  of  humanity,  and 
to  those  common  instincts  of  love  and  af- 
fection which  ordinarily  control  our  actions. 
Not  that  a  testator  is  required  to  be  a  hu- 
manitarian, but  that  he  is  supposed  to  be 
influenced  by  natural  motives,  and  he  was, 
because  the  manifestly  leading  idea  of  the 
will  is  equality  among  his  children  and  their 
descendants.  This  testator  has  done  what 
we  would  expect  of  him  under  his  surround- 
ings and  circumstances.  His  evident  inten- 
tion was  to  prefer  his  daughter  and  her 
children  to  his  son,  for  whom  he  had  al- 
ready provided,  and  therefore  in  the  first 
limitation  he  declared  that  If  his  daughter 
Carrie  should  marry  and  have  children  who 
attained  to  the  age  of  21  years,  then  she  and 
her  living  children  and  the  children  of  any 
deceased  child  should  have  a  fee  simple  in 
the  land  absolutely.  What  does  this  mean? 
What  else  can  it  mean  than  that  the  estate 
is  to  vest  absolutely  in  fee,  in  the  lifetime 
of  his  daughter,  when  she  married  and  had 
such  children,  for  he  says,  in  so  many  words, 
it  shall  "then*'  vest.  The  limitation  over 
was  clearly  intended  to  refer  to  the  nonhap- 
pening  of  the  very  same  event,  which  is  that 
at  her  death,  if  she  should  not  have  been 
married  and  should  not  have  had  children, 
so  that  the  estate  had  not  already  vested 
absolutely,  then  and  in  that  case  it  should 
go  over  to  his  son.  What  reason  can  be  as- 
signed for  his  changing  the  nature  of  the 
event?  If  the  first  one  named  had  happened, 
whereby  the  estate  had  vested,  why  should 
he  wish  to  nullify  this  provision  by  substi- 
tuting another  and  very  different  one?  He 
may  do  so,  but  has  he  done  so?  is  the  ques- 
tion.   We  think  not. 

But  we  are  not  confined  to  mere  reason- 
ing against  such  a  probability,  for  the  au- 
thorities are  strongly  with  us  in  our  view. 
A  limitation  expressed  in  the  same  words 
was  before  the  Court  of  Chancery  of  Eng- 
land in  1861  for  construction,  in  the  case 
of  Heywood  v.  Heywood,  30  L.  J.  Equity 
155,  where  it  was  held.  Sir  John  Romilly, 
Master  of  the  Rolls,  delivering  the  opinion, 
"that  a  gift  over,  in  the  event  of  daughters 
dying  unmarried,  meant  'without  ever  hav- 
ing married,'  and  that  the  superadded  words, 
*and  without  issue*  meant  'without  ever  hav- 
ing any  issue,'  and  the  event  having  hap- 
pened, the  interests  had  vested,  and  the  chil- 
dren, on  whose  behalf  appointment  had  been 
made,  were  entitled  to  the  fund." 

[6]  But  it  must  not  be  understood  that 
these  words,  "unmarried"  or  "without  mar- 
riage" and  "without  children,"  have  this  in- 
flexible meaning.  On  the  contrary,  they  must 
be  construed  with  the  context  and  as  a  part 
of  it,  in  the  light  of  all  the  words  of  the 
gift,  and  according  to  the  obvious  intention 
of  the  party  using  them.  "The  word  'un- 
married' (and  any  equivalent  expression,  of 
course)  is  a  flexible  term,  and  the  meaning 
is  to  be  ascertained,  not  by  any  strict  rule 
applied  to  the  term  itself*  but  according  to 


the  sense  of  it,  where  the  w&rd  Is  used.** 
Maughan  ▼.  Vincent,  0  L.  J.  (1840-41)  Equity, 
329    (opinion    by    Ld.    (Tottenham).      These 
words  were  there  given  the  other  meaning, 
that  is,  "a  dying  not  then  being  in  a  state 
of  marriage,"  because  to  give  it  the  ordi- 
nary meaning  of  never  having  been  married 
would  exclude  the  heir  in  favor  of  the  ul- 
terior devisee,  who  was  the  husband.     It 
was  held,  though,  in  Mortens  v.  Walley  (sub 
nom.  In  re  Sergeant),  L.  B.  26  Ch.  575,  de- 
cided in  1884:    "Although  the  word  'unmar- 
ried*  is  one  of  flexible  meaning,  and  may 
mean  either  'never  having  been  married'  or 
'not  having  a  husband'  at  the  time  when  a 
gift  is  to  take  effect,  the  former  is  tiie  pri- 
mary or  natural  meaning;    and,  in  the  ab- 
sence of  any  context  showing  a  different  in- 
tention, the  word  will  be  so  construed."    The 
word   "unmarried,"   or  its  equivalent,   was 
also  held,  in  Dahrymple  v.  Hall,  L.  R.  16  Gta. 
(1880-81)  p.  715,  to  mean  "never  having  been 
married,"  according  to  the  ordinary  and  pri- 
mary sense  of  the  term ;  and  in  the  absence 
of    context   showing    a   contrary   intentiou, 
"and  the  gift  to  the  children  of  testator's 
brother  therefore  did  not  take  effect"     See 
Underbill  on  Wills,  |  47a    The  authorities 
show  that  the  courts  have  been  Influenced 
largely  by  the  particular  circumstances  of 
the  case  and  the  terms  in  which  the  inten- 
tion of  the  testator  is  expressed.    Further 
reference  may,  therefore,  be  made  to  those 
cases  as  indicating  a  clear  drift  of  sentiment 
towards  our  conclusion,  although  in  some  of 
them  the  other  meaning  was  given  to  the 
words  because  of  qualifying  words,  such  as 
"a  dying  without  being  married  or  leaving 
children."     Maberly  v.  Strode,  3  Vesey,  Jr. 
450  (30  English  Reports,  Full  Reprint)  Ch. 
p.  1100;    In   re  Norman's  Trust,  3  De  G. 
McN.  &  G.,  star  p.  965;  Bell  v.  Phyn,  7  Ves- 
ey, Jr.  453;    Wilson  v.  Bayly,  3  Brown  H. 
of  L.  195  (1  Eng.  Rep.,  Full  Reprint,  p.  1265). 
In  Pinbury  v.  Elkin,  1  Peere  Wms.  564  (24 
Eng.    Reports    518),    the    Lord    Chancellor 
(Parker)  said  the  words  ''dying  without  is- 
sue" had  several  senses.    Our  case  falls  un- 
der the  second  of  these,  which  is:   "Second. 
Another  sense  of  dying  without  issue  was, 
if  the  party  died  without  ever  having  had 
issue,  and  that  was  the  sense  put  upon  these 
words  in  the  case  of  Brett  v.  Pildrldge,  cited 
in  1  Sid.  102,  and  in  1  Keb.  248,  462,  where 
a  man  gave  a  portion  with  his  daughter  in 
marriage,  and  the  husband  covenanted  with 
the  father-in-law  to  repay  him  £500  part  of 
the  portion,  if  the  daughter  should  die  with- 
out issue  within  two  years  after  the  mar- 
riage;   the  daughter  had  issue  within   two 
years,  but  she,   and   afterwards  her  issue, 
died  without  issue  within   the  two   years; 
and,  the  case  coming  on  in  chancery,  was  re- 
ferred to  the  opinion  of  four  Judges,  who  all 
held  that  the  father  should  not  have  any  of 
the  portion  back  again,  in  regard  there  once 
had  been  an  issue  of  the  marriage.     Bell 
y.  Phyn,  7  Vea.  453.'* 
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We  need  not  stop  to  oonidder  wbetber  the 
word  "and"  In  the  i^hrase,  "should  die  with- 
out marriage  and  children,"  should  be  con- 
strued as  a  copulatlye  or  disjunctive  con- 
junction, as  in  Bell  v.  Phyn,  supra,  for  here 
both  events  have  taken  plaoe^  as  the  daugh- 
ter, Carrie  F.  Isler,  was  married  and  had 
children,  one  of  whom  has  attained  to  full 
age.  But  there  are  other  important  rules 
of  interpretation  that  should  be  applied  to 
ascertain  the  real  intention. 

[I]  The  first  taker  in  a  will  is  presumably 
the  fkvorite  of  the  testator  (Rewalt  v.  Ulrich, 
23  Pa.  388;  Appeal  by  McFarland,  37  Pa. 
800),  and  in  doubtful  cases  the  gift  is  to  be 
construed  so  as  to  make  it  as  effectual  to  him 
as  possible,  or  as  the  language  will  warrant. 
Wilson  ▼.  McKeethan,  68  Pa.  70. 

[7]  And,  too,  the  law  favors  the  early  vest- 
ing of  an  estate,  to  the  end  that  property  may 
be  kept  in  the  channels  of  commerce.  Under- 
hill  on  Wills,  |  861 ;  HilUard  v.  Kearney,  45 
N.  a  221 ;  Galloway  v.  CJarter,  100  N.  C.  Ill, 
6  S.  B.  4,  and  cases  there  cited.  "No  future 
or  executory  limitation  will  be  regarded  as 
contingent  which  may,  consistentiy  with  the 
intention  of  the  testator  gathered  from  the 
whole  will,  be  deemed  vested."  Underbill  on 
Wills,  I  861. 

If  we  construe  this  will  according  to  tUtee 
rules,  we  find  that  the  testator  favored  his 
daughter  and  her  children  in  preference  to 
his  son,  as  to  particular  property,  and  his 
first  soUdtation  was  for  them  and  their  in- 
terests. He,  therefore,  provided  for  an  early 
vesting  of  their  interests,  when  his  daughter 
should  marry  and  have  children,  and  as  soon 
as  they  (meaning,  of  course,  one  or  more  of 
them)  should  become  of  full  age.  These  two 
events  happened,  and  the  limitation  over  is 
made  to  depend,  not  upon  the  situation  at  her 
death,  whether  married  or  a  widow,  or  then 
having  children,  but  upon  the  prior  happen- 
ing of  the  two  contingent  events.  If  we 
should  hold  that  there  must  be  children  of 
age  at  the  death  of  their  mother,  it  would 
altogether  exclude  them  from  the  testator's 
bounty  if  those  left  were  under  age  at  that 
time,  in  favor  of  his  son,  William  B.  Isler, 
who  had  already  been  fully  provided  for  in 
other  parts  of  the  wilL  These  facts  show 
conclusively  that  the  testator  intended  that 
the  estate  should  absolutely  vest  in  his  daugh- 
ter and  her  children  as  soon  as  there  was  a 
child  of  full  age.  This  interpretation  agrees 
with  the  rules  that  there  should  be  an  early 
vesting  of  the  estate  and  that  the  testator  is 
not  presumed  to  intend  a  disinheritance  of  a 
part  of  his  heirs,  the  first  objects  of  his 
bounty,  by  a  contingent  limitation,  especially 
in  favor  of  another,  for  whom,  it  seems, 
ample  provision  is  made  by  the  will.  This  Is 
most  in  accordance  with  the  intention,  to  be 
collected  from  the  whole  will,  and  is  evident- 
ly what  the  testator  really  meant  It  was 
the  failure  of  the  particular  events  described 
in  the  first  limitation  that  was  to  render  ef- 


fectual the  second  or  nlterior  one.  It  was 
held  in  Ghrystie  v.  Phyfe,  10  N.  T.  851,  "that 
terms  used  in  making  a  mere  substitutlonn] 
disposition  of  an  estate  should  not  be  aK>Ued 
so  as  to  alter  what  is  before  clearly  express- 
ed in  reference  to  the  same  matter." 

[I]  The  persons  interested  in  this  vested 
estate  have  been  made  parties.  If  there  were 
any  contingent  interests  among  those  first 
designated  as  beneficiaries,  excluding  the  ul- 
terior devisees,  the  sale  under  the  Judicial 
proceeding  would  pass  a  good  titie,  under  the 
doctrine  of  class  representation  and  the  Act9 
of  1003,  c.  09.  Revisal,  IS  1590,  1591,  Springs 
V.  Scott,  132  N.  C.  563,  44  S.  B.  116;  Ander- 
son V.  Wilkins,  142  N.  Q  159,  55  S.  E.  272,  9 
L.  R.  A.  (N.  S.)  1145;  Trust  Go.  v.  ^cholson, 
162  N.  C.  257,  78  S.  B.  152. 

We  conclude  that  the  Judgment  was  cor- 
rect, and  that  the  defendants  must  comply 
with  the  same. 

Affirmed. 


(164  N.  C.  99) 

HARDIN  et  al.  v.  GREENE  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1913.) 

1.  Judgment  (§  619*)— Conclusivenbss. 

That  judgments  were  barred  by  limitations 
is  not  available  as  a  defense  in  an  action  on  a 
judgment  recovered  in  an  action  on  such  judg- 
ments, but  should  have  been  interi>o8ed  in  the 
action  on  the  original  judgments. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi§  1132,  1667 ;   Dec  Dig.  §  619.*] 

2.  Limitation  of  Actions  (§  1S4*)— Amend- 
ment of  Pleading. 

An  order  allowing  the  filing  of  an  amended 
answer  being  unconditional  and  unrestricted, 
^YBM  as  much  right  to  set  up  the  statute  of 
limitations  as  any  other  defense. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S  693 ;   Dec.  Dig.  S  184.*] 

3.  Judges    Q    32*)— Amendment— Poweb    of 
Succeeding  Judge. 

An  unconditional  and  unrestricted  order 
allowing  the  filing  of  an  amended  answer  being 
made  by  a  judge  having  full  power  to  do  so,  his 
successor,  at  a  subsequent  term,  has  no  right 
to  strike  from  the  amended  answer  the  plea  of 
limitations,  though  at  the  time  the  order  was 
made  nothing  was  said  as  to  pleading  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §S  158-164 ;   Dec.  Dig.  I  82.*] 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Watauga 
County;   Daniels,  Judge. 

Action  by  H.  J.  Hardin  and  others  against 
Mattie  J.  Greene,  administratrix  of  L.  L. 
Greene,  deceased,  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed in  part,  and  new  trial  ordered. 

Civil  action  tried  upon  these  issues: 
"(1)  In  what  amount,  if  any,  is  the  de- 
fendant Mattie  J.  Greeoie,  administratrix, 
indebted  to  the  plaintiff  H.  J.  Hardin?  An- 
swer: $2,000,  with  interest  on  $1,500  from 
August  4,  1902. 
"(2)  In  what  amount,  if  anything,  la  de- 


•For  other  cases  see  same  topie  and  section  NUMBBR  io  Dee.  Dig.  4  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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fendant  li.  J.  Oreefie^  admiiilstratrlx,  indebt- 
ed to  plaintiff  A.  W.  Beach,  administrator? 
Answer:  $479.63,  widi  interest  from  May  2, 
18d2. 

"(3)  In  what  amount,  if  anything,  is  de- 
fendant M.  J.  Greene,  administratrix,  indebt- 
ed to  plaintiff  M.  N.  Horton,  administrator? 
Answer:   Nothing. 

"(4)  Is  the  debt  of  the  plaintiff  H.  J.  Har- 
din  barred  by  the  statute  of  limitations?  An- 
swer: No. 

"{5)  I8  the  debt  of  M.  N.  Horton,  admin- 
istrator, barred  by  the  statute  of  limitations? 
Answer :    No." 

F.  A.  Linney,  of  Boone,  and  T.  A.  Love^  of 
Saginaw,  for  appellants.  L.  D.  Lowe,  of 
Banners  Elk,  for  appellees. 

BBOWN,  J.  This  is  an  action  in  the  na- 
ture of  a  creditor's  bill  brought  to  collect 
certain  judgments  set  out  in  the  record 
against  the  defendant's  intestate  in  favor  of 
H.  J.  Hardin  and  A.  W.  Beach,  administra- 
tor of  John  Ragan. 

The  assignments  of  error  relate  largely 
to  the  statute  of  limitations. 

[1]  The  Judgment  upon  which  plaintiff 
Hardin  sues  was  rendered  f&U  term,  1902, 
upon  a  number  of  small  judgments  against 
Ir.  tu  Greene  in  favor  of  W.  T.  Hayes 
and  others.  It  is  admitted  that  the  judg- 
ment was  duly  assigned  to  plaintiff  Har- 
6iXL  As  the  summons  in  this  action  was 
issued  on  June  27, 1910,  less  than  eight  yearB 
have  elapsed  from  the  time  of  the  rendition 
of  the  judgment  until  this  action  was  com- 
menced. We  are  unable,  therefore,  to  see 
anything  upon  which  to  found  the  plea  of 
the  statute  as  to  that  judgment.  It  is  im- 
material whether  the  small  judgments,  upon 
which  this  judgment  was  rendered  at  fall 
term,  1902,  were  barred  or  not  The  statute 
should  have  been  pleaded  as  to  them  in  that 
action.  The  matters  determined  by  the  judg- 
ment at  fall  term,  1902,  cannot  now  be  con- 
sidered. They  are  foreclosed  by  that  decree. 
We  find  no  error  as  to  the  rulings  of  the 
court  in  respect  to  the  Hardin  judgment,  and 
the  judgment  of  the  court  in  that  particular 
is  affirmed. 

[2,  3]  The  defendants  assign  error  for  that 
bis  honor  signed  the  order  striking  out  de- 
fendants* amended  answer  in  so  far  as  it 
affected  the  plaintiff  A.  W.  Beach,  adminis- 
trator. The  order  is  as  follows:  **This  cause 
coming  on  for  trial,  and  the  defendants,  in 
answer  to  the  complaint,  read  an  amended 
answer  setting  up  the  statute  of  limitations, 
which  was  filed  at  fall  term,  1912,  under  an 
order  made  by  his  honor  Judge  Biggs  at  fall 
term,  1911,  permitting  the  defendants  to  file 
an  amended  answer,  and  it  appearing  to  the 
court  that  in  the  original  answer  no  plea  of 
the  statute  of  limitations  has  been  pleaded, 
and  at  the  time  of  making  the  said  order 
there  was  no  suggestion  made  that  it  was 
the  purpose  of  the  defendants  to  set  up  such 


plea  in  the  amended  aniswer  authorised  by 
said  order,  and  It  appearing  to  the  conrt 
that  neither  the  interpleader,  A.  W.  Beach, 
or  his  attorney,  had  notice  that  such  plea 
was  to  be  pleaded  and  set  up  until  the  plead- 
ings were  read  at  this  term:  It  is  therefore, 
on  motion  of  B.  F.  Lovill,  attorney  for  the 
interpleader,  ordered  by  the  court  that  such 
plea  of  the  statute  of  limitations,  so  far  as 
said  plea  would  affect  the  interpleader,  be 
stricken  out,  and  to  which  said  order  the  de- 
fendants excepted.  [Signed]  F.  A.  Daniela, 
Judge  Presiding." 

There  was  error  in  making  this  order.  An 
unconditional  and  unrestricted  right  to  file 
an.  amended  answer  had  been  granted  by 
Judge  Biggs,  and  the  amended  answer  filed 
in  pursuance  of  such  order.  Judge  Biggs 
had  plenary  power  to  make  such  order,  and 
his  successor  at  a  subsequent  term  had  no 
right  to  set  It  aside,  because  in  such  amend- 
ed answer  the  defendants  set  up  the  statute 
of  limitations.  Such  plea  is  not  immoral, 
and  under  the  terms  of  the  order  the  defend- 
ants have  as  much  right  to  set.  it  up  as  any 
other  plea.  Smith  v.  Smith,  128  N.  G.  233, 
81  S.  E.  471 ;  Wilson  v.  Pearson,  102  N.  C. 
806,  9  S.  B.  707. 

So  much  of  the  judgment  aa  relates  to  the 
cause  of  action  of  Beach,  administrator  of 
Ragan,  is  set  aside.  The  coeta  of  this  appeal 
will  be  paid  by  A.  W.  Beach,  administrator 
of  John  Ragan.   Partial  new  trIaL 

ALLEN,  J.  (dissenting).    I  do  not  agree  to 
the  part  of  the  opinion  of  the  court  holding 
that  ther^  was  error  In  striking  out  the  plea 
of  the  statute  of  limitations  In  the  amended 
answer.    The  judgment  of  his  honor  is  pre- 
sumed to  be  correct  (Gom'rs  v.  Gill,  126  N.  G 
87,  85  S.  E.  228),  and,  if  the  law  vested  him 
with  discretion  in  the  matter,  he  Is  presum- 
ed to  have  exercised  it  (Pelltier  ▼.  Lumber 
Co.,  1^  N.  C.  601,  81  S.  E.  855,  68  Am.  St 
Rep.  837 ;   Balk  v.  Harris,  130  N.  C.  381,  41 
S.  B.  940).    The  order  of  Judge  Biggs  allow- 
ing an  amended  answer  to  be  filed  was  made 
at  the  fall  term,  1911,  and  the  answer  was 
not  filed  until  the  fall  tenn,  1912 ;  more  than 
one  term  of  court  having  intervened  between 
the  making  of  the  order  and  the  filing  of  the 
answer.    In  Sheek  v.  Sain,  127  N.  G.  271,  87 
S.  E.  835,  the  court  says:  "It  Is  well  settled 
that  the  court  has  the  right  to  give  farther 
time  to  parties  to  plead.    But  this  extension 
of  time  is  within  certain  limits,  and  can- 
not extend  beyond  the  next  term  of  court, 
unless  by  the  consent  of  the  parties.     To 
attempt  to  give  further  time  than  this  would 
be  to  trench  upon  the  prerogative  of  the 
judge  succeeding  him."    It  does  not  appear 
from  the  record  that  the  parties  consented 
to  any  extension  of  time  beyond  the  next 
term  of  court  after  Judge  Biggs  made  his 
order,  or  that  any  leave  waa  obtained   to 
file  the  answer  after  It  waa  prepared,  and, 
upon  the  authorities  dted.  It  would  se^hi 
that  the  right  to  answer  had  expired,  and 
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that  it  was  then  dtocretioDary  with  the  Judge 
to  permit  it  to  remain  on  the  files  or  strike  it 
out,  and  that  he  Is  presumed  to  have  exer- 
cised this  discretion.  His  honor  was  doubt- 
lesB  Influenced  In  his  action  by  the  fact  that 
tiiere  had  been  a  former  suit  between  the 
parties,  which  was  dismissed  because  of  an 
effort  to  settle  and  compromise,  and  under 
an  agreement  that  the  statute  of  limitations 
would  not  be  pleaded. 


064  N.  C.  882) 

SCHOOL    TRUSTEES    OF    ANDREWS 
SCHOOL  DIST.  V.  BARKER  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1013.) 

L  Action  (I  60*)— Misjoindbb  of  Causes. 

A  complainty  in  an  action  b7  the  state  on 
the  relation  of  certain  parties  claiming  to  be 
school  trustees  of  a  certain  school  district 
against  defendants,  also  daiming  to  constitute 
such  board  of  trustees,  ia  not  subject  to  demur- 
rer on  the  ground  that  each  defendant  holds  his 
office  separate  and  distinct  from  the  office  held 
by  the  other  members  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  U  511-547;   Dec  Dig.  |  50.*] 

2.  Pabtiss  (I  25*)— Misjoinder— Demubbeb. 

A  complaint,  in  an  action  by  the  state  on 
the  relation  of  certain  parties  claiming  to  be 
school  trostees  of  a  certain  school  district 
sgainst  defendants,  also  claiming  to  constitute 
such  board  of  trustees,  is  not  subject  to  demurrer 
for  misjoinder  of  parties  because  of  no  commu- 
nity of  interest  between  plain tifEs;  their  terms 
being  separate  and  distinct. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §i  31,  36-40 ;  Dec  Dig.  |  25.»] 

Appeal  from  Superior  Conrt,  Cherokee 
County;  Ferguson,  Judge. 

Action  by  the  State,  on  the  relation  of  H. 
N.  Wells  and  others,  claiming  to  be  the 
Board  of  Trustees  of  the  Andrews  School 
District,  against  J.  O.  Barker  and  others, 
also  claiming  to  be  the  trustees  of  said  dis- 
trict. Defendants  filed  a  demurrer  because 
of  an  alleged  improper  Joinder  of  actions,  in 
that  each  of  the  defendants  holds  his  ofSce 
separate  and  independent  from  the  office 
held  by  the  other  members  of  the  board  of 
trustees  of  such  district,  and  that  an  action 
cannot  be  brought  against  several  persons  to 
try  the  rights  of  different  offices,  and  also 
because  of  misjoinder  of  parties  plaintiff,  in 
that  there  is  no  community  of  interest  be- 
tween the  parties  to  the  action;  their  terms 
being  separate  and  distinct  The  demurrers 
were  overruled,  and  defendants  appeal  Af- 
firmed. 

DlUard  dc  Hill,  of  Murphy,  for  appellants. 
WItherspoon  dc  Wltherspoon  and  M.  W.  Bell, 
all  of  Mnrphy,  for  appellees. 

PKB  CUBIAM.  [1,2]  Upon  a  considera- 
tioii  of  the  appeal,  the  court  is  of  opinion 
that  the  demurrer  was  properly  overruled. 

Affirmed. 


RABY  T.  COZAD. 


aM  N.  C  287) 


(Supreme  Court  of  North  Carolina.     Dec.  13, 

1913.) 

L  JuDoicBNT  (I  251*)  —  Actions  —  Rboovebt 

ON   QUANTUH   MeBUIT. 

A  person  suing  on  a  ipecial  contract  can- 
not recover  on  quantum  memit  or  quantnm 
valeba^. where  there  is  nothing  in  the  pleadings 
nor  in  the  nature  of  the  demand  itself  to  in- 
form defendant  that  such  recovery  will  be 
sought 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi  437 ;  Dec.  Dig.  I  251.*] 

2.  WOBK  AND  Labor  (|  9»)— Right  of  Ac- 
tion ON  Quantum  Mebuit. 

Where  dere  is  a  definite  and  specific  agree- 
ment the  rights  of  the  parties  thereto  must  be 
adjusted,  and  recoveries  allowed  or  denied  ac- 
cording to  such  agreement  unless  substantial 
or  appreciable  bendt  has  been  received  and  en- 
joyed by  the  party  charged,  under  circumstanc- 
es rendering  it  inequitable  that  all  recovery 
should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  (f  23,  24 ;   Dec.  Dig.  §  9.*] 

8.  Judgment  (|  261*)— BRSAcn— Damagb»— 
Right  of  Action  on  9uantum  Mebuit. 
Where  a  person,  sning  for  cempensation 
for  his  services  in  procuring  options  on  land^ 
claimed  that  he  was  to  be  paid  a  definite  sum 
for  his  services,  while  defendant  claimed  that 
payment  waa  not  to  be  made  unless  the  landa 
were  bought  by  a  third  party  who  had  refused 
to  take  them,  and  that  no  benefit  whatever  had 
accrued  to  him  by  reason  of  plaintifTs  work, 
there  could  be  no  recovery  on  a  quantum  meruit 
or  quantum  valebat,  especially  where  neither 
side  contended  that  a  recovery  should  be  al- 
lowed on  the  common  counts. 

[Ed.  Note.— For  othor  cases,  see  Judgment, 
Cent  Dig.  i  437 ;    Dec.  Dig.  $  251.*] 

4.  Appeal  and  Ebbob  (8  1068*)— Habmless 

Ebbob— Submission  of  issues. 

In  an  action  on  a  special  contract,  where 
the  jury  rendered  a  verdict  for  just  one-half 
the  amount  due  by  the  terms  of  the  contract  if 
its  terms  were  as  alleged  by  plaintiff,  the  er- 
roneous instruction  that  a  recovery  might  be 
had  on  quantum  meruit  or  quantum  valebat 
evidently  affected  the  result 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4225-4228,  4230;  Dec. 
Dig.  S  1068.»] 

Appeal  from  Superior  Court,  Grabam  Conn- 
ty ;  Ferguson,  Judge. 

Action  by  A.  D.  Raby  against  M.  B.  Cozad. 
Judgment  for  plalntifF,  and  defendant  ap- 
peals.   New  trial  ordered. 

Civil  action  on  a  money  demand  for  $700. 
On  issue  submitted,  the  jury  rendered  the 
following  verdict:  "In  what  sum  is  defend- 
ant M.  £.  Cozad  indebted  to  plaintiff,  if  any- 
thing? Answer:  $350."  Judgment  on  the 
verdict  for  plaintiff,  and  defendant  excepted 
and  appealed. 

Zebulon  Weaver,  of  Ashevllle,  and  J.  N. 
Moody,  of  Robblnsvllle,  for  appellant  N.  W. 
Bell,  of  Murphy,  for  appellee. 

HOKE,  J.  The  plaintiff  alleged  and  testi- 
fied in  effect  that  he  entered  into  a  contract 
with  defendant,  by  which  the  latter  agreed 
to  pay  plaintiff  at  the  rate  of  50  cents  per 
acre  for  all  the  options  he  would  obtain  on 
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certain  lands  in  the  county  of  Graham ;  that 
pursuant  to  said  contract  he  obtained  op- 
tions on  not  less  than  1,400  acres  of  the  land 
referred  to,  and  turned  them  over  to  defend- 
ant, and  had  received  nothing  for  same,  and 
there  was  due  him  not  less  than  $700  as  per 
terms  of  contract  Defendant  denied  any 
and  aU  liability  on  the  demand,  and,  testify- 
ing in  his  own  behalf,  said,  among  other 
things,  ''that  he  wished  to  obtain  options  on 
certain  lands  in  said  county  adjacent  to  or 
near  the  property  of  the  Wlhltlng  Manufac- 
turing (Company  for  purpose  of  selling  the 
same  to  said  company,  and  he  agreed  with 
plaintiff  to  pay  him  the  amount  per  acre  for 
obtaining  the  options  on  all  the  lands  that 
the  Whiting  Company  would  take,  and  not 
otherwise,  that  the  Whiting  Company  had 
refused  to  take  any  of  the  lands,  and  that 
according  to  the  contract  and  agreement 
there  was  nothing  due  from  defendant  to 
plaintLff."  The  court  submitted  to  the  jury 
the  opposing  views  presented  by  this  evi- 
dence, and  in  addition  charged  the  Jury  as 
follows:  "Or  if  you  shall  find  from  the  evi- 
dence that  the  plaintiff,  at  the  instance  of  the 
defendant  and  at  his  request,  procured  the 
options  on  the  lands  adjoining  the  Sumner 
lands,  and  in  contemplation  of  the  sale  of 
these  lands  to  the  Whitings,  and  that  their 
minds  did  not  come  together,  and  the  de- 
fendant understood  that  he  was  to  have  pay 
for  it  regardless  of  whether  the  Whiting 
Company  accepted  the  lands  or  not,  then 
there  will  be  no  agreement  as  to  when  or  how 
the  payment  should  be  made.  And  if  you 
should  so  find,  and  having  found,  if  you  so 
do,  that  the  plaintiff  undertook  the  work 
for  the  defendant,  then  the  plaintiff  would  be 
entitled  to  the  value  of  his  services  in  getting 
up  options,  although  the  Whiting  Company 
may  not  have  taken  the  options  on  the  lands." 
The  Jury  rendered  a  verdict  for  $350,  and  de- 
fendant excepted  and  appealed,  assigning  for 
error  the  portion  of  the  charge  as  specified. 
[1,2]  There  are  many  decisions  in  this 
state  upholding  recoveries  on  a  quantum  mer- 


uit or  quantum  valebat,  notwithstanding  the 
existence  of  a  special  contract  between  the 
parties,  as  in  Dixon  v.  Gravely,  117  N.  C.  84, 
23  S.  R  39 ;  Simpson  v.  Railroad,  112  N.  G. 
703, 16  S.  B.  853.  But  this  principle  has  been 
allowed  to  obtain  in  cases  where,  as  in  the 
authorities  cited  either  from  the  pleadings  or 
nature  of  the  demand  itself,  the  defendant 
has  been  properly  apprised  that  this  position 
would  be  insisted  on,  and  where  substantial 
or  appreciable  benefit  has  been  received  and 
enjoyed  by  the  party  charged,  and  under  cir- 
cumstances which  render  it  inequitable  that 
any  and  all  recovery  should  be  denied.  In 
the  absence  of  the  conditions  suggested  the 
proper  rule  is  that  where  there  is  definite 
and  specific  agreement  controlling  the  con- 
tract relation  between  the  parties,  their 
rights  must  be  adjusted  and  recoveries  allow- 
ed or  denied  according  to  the  agreement  be- 
tween them.  Corinthian  Lodge  v.  Smith,  147 
N.  C.  244,  61  S.  B.  49,  125  Am.  St  Rep.  566, 
15  Ann.  Cas.  715;  PuUen  v.  Greene,  75  N.  C 
215 ;  Russell  v.  Stewart,  64  N.  C.  487 ;  Win- 
stead  V.  Read,  44  N.  C.  76,  57  Am.  Dec.  571. 

[3]  In  the  present  case  plaintiff  claimed 
that  under  the  contract  he  was  to  be  paid  for 
the  options  a  definite  sum.  The  defendant, 
that  payment  was  to  be  made  only  in  case 
the  lands  were  bought  by  the  Whiting  Com- 
pany, and  that  the  company  has  failed  or  re- 
fused to  take  over  any  of  the  property,  and 
that  no  benefit  whatever  had  accrued  to  him 
by  reason  of  plaintilTs  work.  Neither  side 
contended  that  recovery  could  be  allowed  on 
the  common  counts,  and  under  the  authori- 
ties and  on  the  facts  in  evidence,  the  case  is 
not  one  which  required  or  permitted  that 
such  a  view  be  submitted  to  the  Jury. 

[4]  It  is  evident,  too,  that  the  portion  of 
the  charge  excepted  to  has  affected  the  re- 
sult ;  the  Jury  having  rendered  a  verdict  for 
Just  one-half  the  amount  due  by  the  terms  of 
the  alleged  contract  if  there  was  a  breach. 

For  the  error  indicated,  the  defendant  is 
entitled  to  a  new  trial;  and  it  is  so  ordered. 

New  trial 
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(164  N.  C.  87e) 

STYLES  V.  WHITING  MFG.  CO. 

(Supreme   Court  of  North  Carolina.     Dec  13, 

1913.) 

1.  Evidence     (§     244*)— Declarations     of 
A(;ent. 

De<'laration8  of  an  a^ent  of  a  corporation, 
like  those  of  an  individual's  SLgent^  if  narra- 
tive of  a  past  occurrence,  are  incomi^tent ;  but, 
if  made  within  the  scope  of  the  agency  and 
while  he  is  engaged  in  the  very  business  about 
which  the  declarations  are  made,  are  competent. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  916-936;    Dec.  Dig.  §  244.  ♦] 

2.  Assig::7MENTs  (S  94*) — Rights  of  Assignee 
Against  Debtob. 

Defendant  having  owed  E.  on  a  contract, 
and  E.  when  assigning  the  contract  to  plaintiff 
having  agreed  that  plaintiff  should  have  the 
amount  due  E.,  plaintiff  can  recover  it  of  de- 
fendant. 

* 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  §§  162-105 ;    Dec.  Dig.  §  94.*] 

Appeal  from  Superior  Court,  Graham 
County;    Ferguson,  Judge. 

Action  by  J.  S.  Styles  against  the  Whit- 
ing Manufacturing  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

This  action  is  to  recover  money  alleged  to 
be  due  on  certain  logging  contracts.  The 
plaintiff  offered  evidence  tending  to  prove  that 
he  logged  92,437  feet  at  $3.55  per  thousand 
feet;  that  his  contract  was  that  he  was  to 
have  75  per  cent,  of  the  money  when  his  logs 
were  cut  and  skidded  by  the  side  of  the 
railroad  track,  and  was  to  have  the  other  25 
per  cent,  when  loaded  on  cars;  he  admitted 
that  he  had  been  paid  the  75  per  cent  on  the 
92,437  feet,  but  contended  that  they  had  held 
back  $82.a'J,  or  25  per  cent.,  and,  as  the  logs 
had  been  loaded  and  hauled  away,  he  was 
entitled  to  this;  that  he  had  logged  9,900 
feet  at  $3.35  per  thousand  feet,  for  which  he 
had  not  been  paid  anything;  that  the  de- 
fendant owed  him  $34.14  on  this;  that  he 
sold  out  his  contract  to  Bryson  &  Griffith; 
that  they  logged  92,661  feet;  and  that  they 
afterwards  turned  the  contract  back  to  him, 
agreeing  with  him  that  he  could  have  the  25 
per  cent,  held  back  on  these  logs.  It  was 
admitted  by  the  plaintiff  that,  if  Bryson  & 
Griffith  had  been  paid,  he  could  not  recover 
on  that  account.  In  order  to  fix  the  amount 
of  logs  skidded  by  Bryson  &  Griffith,  the 
plaintiff  was  allowed  to  testify,  over  the  ob- 
jection of  the  defendant,  -that  some  one, 
whose  name  he  could  not  remember,  who,  he 
stated,  was  scaling  logs  for  the  defendant, 
had  given  him  a  slip  of  paper,  and  that  this 
I*ai)er  showed  that  Brj'son  &  Griffith  had 
lojrged  92.661  feet,  and  that  25  per  cent  of 
same  amounted  to  $80.97.  The  defendant 
retiuested  his  honor  to  charge  the  jury  that 
the  plaintiff  could  not  recover  anything  on 
the  Bryson  &  Griffith  account,  which  was  re- 
fn.sed,  and  the  defendant  excepted.  His 
honor  charged  the  jury,  among  other  things: 
*The    work    which   was  done   by   Bryson   & 


Griffith,  if  he  was  to  have  the  25  per  cent, 
retained  on  that,  and  you  find  that  It  was  not 
paid  to  Bryson  &  Griffith,  the  25  per  cent 
which  was  retained  is  still  due  and  unpaid, 
then  he  would  be  entitled  to  recover  that 
amount."  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Morphew  &  Phillips,  of  RobblnsvlUe,  for 
appellant.  Dlllard  &  Hill,  of  Murphy,  for 
api)ellee. 

PER  CURIAM.  [1]  The  natural  inter- 
pretation of  the  evidence  of  the  plaintiff  as 
to  the  declaration  of  the  agent  of  the  de- 
fendant Is  that  the  declaration  was  made 
while  the  agent  was  engaged  in  the  work  of 
scaling  logs  for  the  defendant,  for  the  pur- 
pose of  ascertaining  the  true  measurement, 
and,  so  understood,  is  competent.  The  rule 
as  to  the  admissibility  of  such  evidence  is 
stated  iri  Gazzam  v.  Insurance  Co.,  155  N.  C^ 
340,  71  S.  E.  434,  Ann.  Cas.  1912C,  362,  to  be 
that:  "The  competency  of  the  declarations  of 
an  agent  of  a  corporation  rests  upon  the 
same  principle  as  the  declarations  of  an 
agent  of  an  individual.  If  they  are  narrative 
of  a  past  occurrence,  as  in  Smith  v.  R,  R., 
68  N.  C.  107,  and  Rumbough  v.  Improvement 
Co.,  112  N.  C.  752  [17  S.  E.  536,  34  Am.  St. 
Rep.  528],  they  are  Incompetent;  but,  if 
made  within  the  scope  of  the  agency  and 
while  engaged  in  the  very  business  about 
which  the  declaration  Is  made,  they  are  com- 
petent. McComb  V.  R.  R.,  70  N.  C^  180: 
Southerland  v.  R.  R.,  106  N.  C.  105  [11  S.  E. 
180];  Darlington  v.  Tel.  Co.,  127  N.  C.  450 
[37  S.  E.  4791." 

[2]  His  honor  properly  refused  to  give  the 
Instruction  prayed  for.  If  the  defendant 
owed  Bryson  &  Griffith  on  the  logging  con- 
tract, and  at  the  time  they  assigned  the  con- 
tract to  the  plaintiff  they  agreed  that  the 
plaintiff  should  have  the  amount  due  them, 
he  was  entitled  to  recover  It 

No  error. 


(164  N.  C.  257) 
PENXELL  V.  ROBINSON  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1913.) 

1.  Fraudulent  Conveyances  (§  47*)— Sales 
IN  Bulk— Violation  of  Statute— Validi- 
ty OF  Sale. 

A  sale  of  merchandise  in  bulk  without 
complying  with  the  essentials  of  Sale  in  Bulk 
Act  (Acts  1907,  c.  623 ;  Pell's  Revisal  1908,  § 
904a),  providinff  that  the  sale  in  bulk  of  a  larjje 
part  of  a  stock  of  merchandise  otherwise  than 
in  the  ordinary  course  of  trade  "shall  be  prima 
facie  evidence  of  fraud,  and  void  as  n^'ainst  the 
creditors  of  the  seller,  unless  the  seller  makes 
an  inventory,  and  within  a  certain  time  notifies 
the  creditors  of  the  sale,  is  absolutely  void  as 
to  creditors,  and  does  not  merely  raise  a  re- 
buttable presumption  of  fraud. 

[Ed.  Note. — For  other  cases,   see  Fraudulent 
Conveyances,  Cent  Dig.  §  34 ;    Dec.  Dig,  i  47.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexen 
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2.  FKAUDtnUBIVT    OONYETANCES    (f   47*)>-SaUB 

OF  Mbbghandise. 

A  sale  of  a  stock  of  merchandise  for  the 
purpose  of  defeating  the  rights  of  the  seller's 
creditors  while  he  was  insolvent  could  be  avoid- 
ed by  such  creditors  under  Revisal  1905,  f§ 
960-864,  relating  to  fraudulent  conveyances, 
etc.,  if  the  purchajser  knew  of  the  sellei^s  in- 
solvency irrespective  of  the  seller's  bankruptcy, 
and  even  though  the  purchaser  paid  full  value. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  f  34;  Dec.  Dig.  f 
§7.  J 

3.  ExBMPnoNS  (I  61*)>-EzEUFnoN  bt  Pabt- 

NKII. 

A  partner  is  not  entitled  to  a  personal 
exemption  in  the  partnership  property  without 
the  consent  of  his  copartner. 

[Ed.  Note.— For  other  cases,  see  Ehcemptions, 
Cent.  Dig.  §§  83-87 ;  Dec  Dig.  f  61.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   Bragaw,  Judge. 

Action  of  W.  C.  Pennell,  trustee  in  bank- 
ruptcy of  J.  McEHreath  &  Son,  against  L.  W. 
Robinson  and  M.  M.  Worley,  individually 
and  as  cc^artners,  doing  business  as  Robin- 
son &  Worley.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

ClYll  action  upon  these  Issues: 

(1)  Did  the  defendants  purchase  the  stock 
of  merchandise  of  M.  J.  M^cElreath  &  Son 
otherwise  than  in  the  ordinary  course  of 
trade  and  the  usual  prosecution  of  their 
said  business,  while  they  were  indebted  to 
various  creditors,  without  giving  any  notice 
of  said  purchase  and  sale  to  said  creditors? 
Answer:   Yes. 

(2)  Did  the  defendants  purchase  said  goods 
in  good  faith  and  for  a  fair  price,  paying  for 
the  same,  without  knowledge  of  the  insolv- 
ency of  said  M.  J.  McElreath  &  Son,  or  that 
they  owed  debts?    Answer:   Yes. 

(3)  What  was  the  value  of  said  goods  at 
the  time  of  said  sale  on  the  7th  day  of 
March,  1912?   Answer:  $268. 

(4)  Are  the  defendants  Indebted  to  the 
plaintiff,  and,  if  so,  in  what  amount?  An- 
swer:  No. 

Fourth  issue  answered  "No"  as  a  matter 
of  law  by  the  court 

It  is  agreed  that  upon  application  of  C. 
.H.  McElreath,  one  of  the  bankrupts,  for  a 
personal  property  exemption  in  the  bank- 
ruptcy court  he  was  denied  his  personal 
property  exemption.  The  other  bankrupt 
did  not  ask  for  his  personal  property  exemp- 
tion, or  consent  in  apt  time  for  C.  H.  Mc- 
Elreath to  have  any  exemption.  Upon  the 
issues  as  found  by  the  Jury,  the  court  ren- 
dered Judgment  against  the  plaintiff,  who 
excepted  and  appealed. 

Mark  W.  Brown,  of  Asheville^  for  appel- 
lant   Lee  &  Ford,  of  Asheville,  for  appellees. 

BROWN,  J.  This  is  an  action  brought  by 
the  plaintiff,  as  trustee  in  bankruptcy  of  M. 
J.  McElreath  &  Son,  bankrupts,  to  recover 
possession  of,  or  the  value  of,  the  stock  of 


merchandise  sold  by  M.  J.  McBlreath  ft  Son 
to  the  defendants. 

It  is  admitted  that  the  defendants  pu^ 
chased  the  stock  of  goods  at  the  time  plain- 
tiffs were  indebted  to  various  creditors,  with- 
out a  compliance  with  the  provisions  of  the 
statute  regulating  "sales  in  bulk,"  and  that 
they  paid  a  fair  price  for  the  same;  that 
the  same  was  purchased  in  good  faith,  and 
without  legal  knowledge  or  notice  of  the 
insolvency  of  the  bankrupts,  or  that  the 
bankrupts  owed  debts  at  or  before  the  time 
of  the  sale  or  the  delivery  of  the  goods.  The 
only  question  presented  is  the  construction 
of  the  "sale  in  bulk"  statute. 

The  statute  is  chapter  823,  Acts  of  1907, 
and  is  brought  forward  in  Pell's  Revisal 
1908,  f  984a. 

The  plaintiff  contends  that  under  the  Sale 
in  Bulk  Law  the  sale  of  the  whole  or  a  large 
part  of  a  stock  of  merchandise  otherwise 
than  in  the  regular  course  of  the  seller's 
business  is  void,  absolutely,  as  to  the  seller's 
creditors,  unless  he  shall  observe  the  pro- 
visions of  the  statute  as  to  giving  notice  to 
creditors,  making  inventory  or  giving  bond 
as  provided  in  said  act 

The  defendants  maintain  that  a  failure  to 
observe  the  provisions  of  the  statute  as  to 
the  notice  to  creditors  or  bond  does  not  ren- 
der the  transaction  void,  but  merely  raises 
a  presumption  of  flaud  which  may  be  re- 
butted by  proof  that  they  (a)  purchased  in 
good  faith,  (b)  paid  a  fair  price,  (c)  and  were 
without  knowledge  of  the  fraud,  or  of  the  in- 
solvency of  the  bankrupt. 

[1]  We  think  the  construction  of  the  stat- 
ute contended  for  by  the  defendants  would 
practically  destroy  its  beneficial  effect  Its 
purpose  is  to  prevent  the  purchase  of  a  stock 
of  merchandise  from  various  persons  on  a 
credit,  and  then  selling  It  out  in  bulk  for  the 
purpose  of  defeating  the  rights  of  the  credi- 
tors who  extended  the  credit  The  statute 
effectually  protects  such  creditors,  not  only 
by  making  it  easier  to  establish  fraud,  but 
by  declaring  the  "sale  In  bulk"  absolutely 
void,  unless  the  provisions  of  the  law  are 
complied  with. 

As  we  construe  the  act,  the  sale  in  bulk  of 
a  large  part  or  the  whole  of  a  stock  of  noer- 
chandise  otherwise  than  in  the  ordinary 
course  of  trade,  and  in  the  regular  and  usual 
prosecution  of  the  seller's  business,  renders 
the  transaction  pllma  fade  fraudulent,  and 
open  to  attack  on  such,  ground  by  creditors, 
even  though  the  provisions  of  the  act  are 
fully  complied  with.  But  in  case  they  are 
not  complied  with,  then  the  "sale  in  bulk" 
is  absolutely  void  as  to  creditors  without  any 
further  evidence  of  a  fraudulent  purpose. 
The  construction  contended  for  by  the  de- 
fendants, if  allowed  to  prevail,  not  only  ren- 
ders the  act  nugatory,  but  gives  to  the  credi- 
tor no  greater  protection  than  he  had  prior 
to  its  enactment 

A  sale  in  bulk  of  a  stock  of  merchandise 
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was  prlnut  fade  •?ldenoa  of  tmnd  under 
some  drcDmstanoee  before  the  passage  of 
this  act 

The  Supreme  Court  of  the  United  States, 
in  referring  to  snch  a  sale,  says:  "But  it  Is 
wholly  a  different  thing  when  he  sells  his 
entire  stock  to  one  or  more  persons.  This  is 
an  unusual  occurrence,  out  of  the  ordinary 
mode  of  transacting  such  a  business,  is  prima 
facie  eTldence  of  fraud,  and  throws  the  bur- 
den of  proof  on  the  purchaser  to  sustain  the 
validity  of  his  purchase."  Scammon  v.  Cole, 
5  N.  B.  R.  257,  Fed.  Cas.  No.  12,432;  Graham 
r.  Stark,  3  N.  B.  K.  93,  Fed.  Cas.  No.  5,676; 
In  re  Kingsbury,  3  N.  B.  R.  84,  Fed.  Cas.  No. 
7,816;  Drlggs  v.  Moore,  3  N.  B.  R,  149,  Fed. 
Cas.  No.  4,083;  Tuttle  v.  Truax,  1  N.  B.  R. 
169,  Fed.  Cas.  No.  14,277. 

[2]  If  the  defendants  had  known  of  the 
inssolvency  of  McElreath,  and  that  the  sale 
of  the  stock  of  merchandise  to  them  was  for 
the  purpose  of  defeating  the  rights  of  credi- 
tors, then  the  sale  could  have  been  aToided 
Irrespective  of  bankruptcy  or  of  the  "Sale 
in  Bulk"  Law,  even  though  appellees  paid 
full  value  for  the  merchandise.  Revlsal  of 
1905,  fl  960-964;  Cox  v.  Wall,  132  N.  C.  730, 
44  S.  E.  635. 

Any  other  construction  than  the  one  we 
place  on  the  act  of  1907  would  leave  the  law 
practically  as  it  stood  under  the  Revlsal  of 
1905,  H  960,  964,  for  under  that  law,  as 
demonstrated  by  Mr.  Justice  Walker  the 
burden  of  proof  is  on  the  purchaser  of  prop- 
erty conveyed  to  defraud  creditors  to  show 
that  he  bought  for  a  valuable  consideration 
and  without  notice.  Cox  v.  Wall,  132  N.  O. 
731,  44  S.  E.  635. 

The  act  of  1907  declares  in  explicit  and  un- 
mistakable terms  that  such  sales  are  (a) 
'*prima  fade  evidence  of  fraud,  and"  (b) 
"void  as  against  the  creditors  of  the  seller." 
There  must  have  been  some  purpose  in  insert- 
ing the  comma  after  the  declaration  "prima 
facie  evidence  of  fraud,"  and  adding  "and 
void  as  against  the  creditors  of  the  seller." 
But,  if  the  construction  contended  for  by  the 
defendants  is  adopted,  the  words  "and  void 
as  against  the  creditors  of  the  seller"  must 
be  stricken  from  the  statute.  The  General 
Assembly  will  then  have  done  a  vain  thing, 
and  the  purpose  of  the  enactment  destroyed. 

In  construing  a  similar  statute  the  Su- 
preme Court  of  Mississippi,  in  Dry  Goods  Co. 
▼.  Rowe,  99  Mis&  30,  54  South.  659,  Ann.  Cas. 
1913C,  1213,  held  that:  "A  sale  in  violation 
of  the  Bulk  Sales  Law,  declaring  that  sale  of 
a  stock  of  merchandise  in  bulk  shall  be  pre- 
sumed to  be  fraudulent  as  against  the 
seller's  credlt9r8,  unless  spedfled  conditions 


are  complied  with.  Is  prima  fade  fraudulent, 
and,  unless  the  purdiaser  shows  a  compli- 
ance with  the  coQdltlons  as  to  inventory  and 
notice  to  creditors,  the  sale  is  ahsolutely  void, 
the  word  'presumed'  having  no  fixed  mean- 
ing, and  in  one  instance  the  presumption  de- 
dared  may  be  only  prima  fade,  while  in  an- 
other conclusive."  See,  also,  Cantrell  v. 
Ring,- 125  Tenn.  480,  145  S.  W.  166;  Jaques 
y.  Warehouse  Co.,  131  Ga.  15,  62  S.  B.  82. 

It  is  well  known  that  the  business  of  retail- 
ing goods,  wares,  and  merchandise  is  con- 
ducted largely  upon  credit,  and  furnishes 
abundant  opportunity  for  the  commission  of 
fraud  upon  creditors,  not  usual  in  other 
classes  of  business.  Therefore  many  other 
states  have  adopted  similar  statutes;  the 
purpose  bdng  to  provide  In  general  protec- 
tion against  a  class  of  sales  to  which  fraud 
most  frequently  attaches.  Such  statutes 
have  received  different  constructions  by  the 
courts  of  the  several  states,  depending  large- 
ly upon  the  language  employed  In  the  act. 
We  will  not  undertake  to  review  the  various 
decisions.  They  are  referred  to,  and  the 
different  views  taken  by  the  courts  com- 
mented on  in  that  valuable  publication,  28 
Ann.  Cas.  1214-1216. 

We  prefer  to  adopt  the  view  taken  by 
several  of  the  courts  construing  such  statutes 
to  the  effect  that,  while  these  statutes  have 
the  object  to  prevent  persons  in  debt  who 
own  stocks  of  merchandise  from  selling  the 
same  in  bulk  for  the  purpose  of  defrauding 
thdr  creditors,  its  subject-matter  is  not 
fraud  in  such  sales,  but  the  regulation  of 
them. 

The  statute  prescribes  certain  duties  which 
must  be  performed  by  the  buyer  and  certain 
correlative  duties  which  must  be  performed 
by  the  seller.  This  is  regulation  pure  and 
simple.  Unless  these  duties  are  complied 
with,  and  the  requirements  of  the  statute  ob- 
served, such  sale  or  transfer  as  to  any  and 
all  creditors  of  the  vendor  is  conduslvely  pre- 
sumed to  be  fraudulent  in  law  whatever  it 
may  have  been  in  fact. 

[3]  Whether  McElreath  is  entitled  to  a  per- 
sonal property  exemption  now  Is  a  question 
for  the  bankruptcy  court  It  Is  well  settled 
in  this  state  that  a  copartner  is  not  entitled 
to  a  personal  exemption  in  the  partnership 
property  without  the  consent  of  the  other  co^ 
partner. 

We  are  of  the  opinion  that  the  plaintiff  is 
entitled  to  Judgment  for  the  value  of  the 
merchandise  as  assessed  by  the  Jury.  Let 
such  Judgm^t  be  entered  in  the  superior 
court 

Reversed. 
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In  re  SHUFOBD'S  WILL. 

(Supreme  Court  of  North  Carolina.     Dec  13, 

1913.) 

1.  Wills  (§  792*)  —  Electiow  —  Provisions 
FOB  Surviving  Wife— Time  for  Making 
Election. 

A  widow  of  a  testator,  to  whom  his  will 
gave  $2,000  a  ^ear  in  lieu  of  dower  and  her 
distributive  share  of  the  estate,  and  who  was 
named  as  one  of  the  executors,  was  advised  by 
her  son  and  son-in-law,  who  was  an  attorney, 
that  by  arrangement  among  the  children  a 
more  adequate  provision  could  be  made  for  her, 
and  that  if  this  was  not  done,  she  would  have 
six  months  in  which  to  dissent  from  the  will. 
Before  qualifying,  she  told  the  other  executors 
that  the  provision  for  her  support  was  insuffi- 
cient, and  was  assured  by  them  that  they  would 
use  their  best  endeavors  to  procure  a  more  ad- 
equate provision.  After  her  qualification  she 
declined  to  accept  the  specific  bequest,  and  in 
the  management  of  the  estate  did  nothing  but 
attend  the  meetings  of  the  executors,  discuss 
the  affairs  of  the  estate,  and  sign  checks  for  the 
disbursement  of  money  for  the  estate.  The  liv- 
ing children  signed  an  agreement  to  increase 
the  allowance  to  her,  but,  having  been  advised 
that  it  was  legally  insufficient  for  that  purpose, 
she  filed  her  dissent  within  the  six  months  al- 
lowed by  the  statute.  Heldf  that  under  the  cir- 
cumstances, her  qualification  as  administratrix 
did  not  defeat  her  right  to  dissent  from  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  2049-2052,  2061-2063;  Dec.  Dig.  § 
792.*] 

2.  Wills  (5  630*)— Vested  or  Contingent 
Estates  or  Interests. 

Where  a  will  directed  the  executors  to  pay 
$1,000  a  year  annually  to  each  of  the  testa- 
tor's children  during  the  lifetime  of  his  wife,  the 
legacy  to  a  daughter  was  vested,  and  upon  her 
death  intestate  passed  to  her  husband,  under 
Revisal  1905,  {  4,  providing  that  if  any  married 
woman  shall  die  wholly  or  partially  intestate, 
the  surviving  husband  shall  be  entitled  to  ad- 
minister on  her  i>ersonal  estate^  and  shall  hold 
it,  subject  to  the  claims  of  creditors  and  others 
having  rightful  demands  against  her,  to  his  own 
use. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
IMjr.   §§   1464-1480,   1486,   1487;    Dec.  Dig.    S 

8.  Wills  (S  740*)— Operation  and  Effect- 
Agreement  BETWEEN  Interested  Parties. 
A  will  gave  the  testator's  residence  and  an 
annuity  to  the  widow  in  lieu  of  her  dower  and 
distributive  share,  and  also  gave  annuities  to 
the  children  and  others  during  the  life  of  the 
widow.  The  executors  were  given  the  handling 
and  management  of  the  estate  during  the  wid- 
ow's lifetime,  and  directed  upon  her  death  to 
distribute 'the  estate  among  the  children  equally, 
the  children  of  any  deceased  child  taking  his  or 
her  share,  and  the  share  of  any  child  dying 
without  lineal  descendants  to  go  to  the  other' 
children  equally.  The  executors  were  given  full 
power  and  authority  to  change  any  investment 
or  sell  and  convey  any  real  estate  and  invest 
the  proceeds  thereof  in  other  property  or  securi- 
ties. Heldf  that  an  agreement  signed  by  all 
the  living  children  was  ineffective  to  authorize 
the  executors  to  increase  the  annuity  to  the 
widow. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1888-1895 ;   Dec  Dig.  {  740.*] 

Appeal    from    Superior    Court,    Catawba 
County;   Cline,  Judge. 
Proceeding  on  a  dissent  to  the  will  of  A. 


A.  Shuford,  deceased,  filed  bj  Alda  Y.  Shu- 
ford,  his  widow,  in  which  the.  executors  of 
such  will  filed  a  petition,  asking  the  direc- 
tion of  the  court  as  to  the  manner  in  which 
they  should  discharge  certain  trusts.  From 
the  Judgment,  the  executors  appeaL  Af- 
firmed. 

The  will  gave  to  the  testator's  wife  the 
use  of  his  residence,  with  the  furnishings, 
etc.,  for  life,  and  in  addition  $2,000  a  year 
in  lieu  of  her  dower  and  distributive  share, 
to  each  of  his  children  $1,000  a  year,  to  be 
paid  to  them  in  quarterly  payments  during 
the  wife's  life,  and  also  gave  annuities  to 
other  persons  during  the  life  of  the  wife. 
It  directed  the  executors  to  keep  the  estate 
undivided  as  long  as  the  wife  should  live, 
manage  and  handle  it  according  to  their  best 
business  judgment,  and  pay  the  bequests 
mentioned,  with  taxes,  insurance,  etc.,  sell- 
ing or  disposing  of  any  securities  that  they 
thought  best  if  the  cash  receipts  by  way  of 
dividends,  etc.,  should  be  insufficient  fur  this 
purpose,  and  to  invest  any  surplus  income  in 
any  way  that  they  might  determine.  After 
the  wife's  death,  they  were  directed,  after 
making  provision  for  annuities  to  the  tes- 
tator's brother  and  sister,  to  distribute  and 
divide  the  estate  among  the  children,  share 
and  share  alike,  the  children  of  any  deceased 
child  to  take  his  or  her  share  and  the  share 
of  aiiy  child  dying  without  lineal  descendants 
to  go  to  the  other  children.  It  further  pro- 
vided that  any  money  or  property  given  to 
the  children  in  the  testator's  lifetime  wei-e  to 
be  taken  as  gifts,  and  not  as  advancements, 
and  it  gave  the  executors  full  power  to 
change  any  investment  and  sell  and  convey 
any  real  estate  and  invest  the  proceeds  in 
other  property  or  securities. 

W.  A.  Self,  of  BUckory,  for  appellants. 
CouncUl  &  Yount,  of  Hickory,  for  Gordon 
Cilley.  B.  B.  Blackwelder,  of  Hickory,  for 
children. 

CLARK,  C.  J.  This  case  was  submitted 
upon  facts  agreed  upon  three  propositions: 

[1]  1.  Whether   the  widow   was  estopped 
to  dissent  from  the  will  on  November  2,  1912, 
because  she  had  qualified  as  executrix   on 
May  11,  1912.    It  is  agreed  as  a  fact  that, 
immediately  prior  to  her  qualification,  she 
advised  with   her   son-in-law,   who   was  an 
attorney  at  law,  and  was  advised  by  him,  and 
also  by  her  son,  a  reputable  business  man, 
that  by  arrangement  among  the  devisees  a 
further  and  more  adequate  provision  would 
be  made  for  her  than  that  in  the  will,  and 
that  if  it  was  not  done,  she*  would  have  a 
period  of  six  months  in  which  to  make  her 
election  to  dissent,  and  that  just  previous  to 
her  qualification  she  told  the  other  executors 
that  the  amount  provided  for  her  support 
and  maintenance  in  the  will  was  insufficient, 
and  that  they  assured  her  that  they  would 
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use  their  beet  endearors  to  procure  a  more 
adequate  provision  to  be  made  for  her,  and 
that,  believing  that  this  would  be  done,  she 
qualified  as  administratrix;  that  since  her 
qualification  she  has  declined  to  accept  the 
specific  bequest  made  to  her  under  the  will, 
and  in  the  management  of  the  estate  she  has 
gone  no  further  than  to  attend  the  meet^ 
ing  of  the  executors,  discussing  the  affairs 
of  the  estate,  and  signing  certain  checks  for 
the  disbursement  of  money  for  the  estate. 
All  the  children  now  living  have  signed  an 
agreement  to  increase  the  allowance  of  $2,- 
000  per  year  to  her,  which  is  provided  in  the 
win,  to  $3,500  per  year,  but  she  Is  advised 
that  said  agreement  is  insufficient  in  law  to 
protect  the  executors  in  making  such  addi- 
tional provision  for  her,  and  it  has  been  so 
held  in  this  proceeding.  The  widow  having 
qualified  as  executrix,  relying  upon  the  ad- 
vice of  her  son  and  son-in-law,  the  latter  a 
member  of  the  bar  In  active  practice,  and 
upon  an  assurance  of  the  other  executors, 
by  which  she  was  led  to  believe  that  ade- 
quate provision  would  be  made  for  her, 
which  Indeed  the  living  children  have  en- 
deavored to  do,  we  think  she  was  entitled  to 
enter  her  dissent,  notwithstanding  her  qual- 
ification, which  she  has  done  within  the  six 
months  prescribed  by  the  statute,  upon  find- 
ing that  the  assent  of  the  living  children 
would  not  be  a  protection  to  the  executors 
in  paying  out  the  additional  provision.  Rich- 
ardson V.  Justice,  125  N.  G.  410,  34  S.  E.  441. 
In  Simonton  v.  Houston,  78  N.  C.  408,  the 
widow  was  allowed  to  claim  her  dower  16 
months  after  her  qualification  as  an  admin- 
istratrix, because  she  had  not  been  aware  that 
the  estate  was  insolvent  when  she  qualified. 
This  last,  it  is  true,  was  a  very  unusual  case. 

[2]  2.  Under  the  third  item  of  the  will  it 
was  directed  that  $1,000  a  year  should  be 
paid  by  the  executors  to  each  of  testator's 
children  annually  during  the  lifetime  of  his 
wife.  One  of  said  children,  Maud  E.  Cllley 
has  since  died,  leaving  a  husband  and  two 
children.  The  court  properly  held  that  this 
legacy  was  vested  (Guyther  v.  Taylor,  38  N. 
a  323;  Green  v.  Green,  86  N.  C.  546),  and 
hence  at  her  death  Intestate  the  payment 
should  be  made  to  her  husband  (Revlsal  1905, 
§  4;  In  re  Meyers,  113  N.  G.  545,  18  S.  E. 
689;  NelU  v.  Wilson,  146  N.  C.  245,  59  S. 
E.  674),  subject  in  his  hands,  of  course,  to 
the  payment  of  the  debts  of  his  wife,  if  any 
(Bank  v.  GUmer,  116  N.  a  701,  22  S.  E.  2; 
Whitaker  v.  Hamilton,  126  N.  G.  468,  35  S. 
EL  815). 

[3]  3.  The  paper  writing,  signed  by  all  the 
living  children,  agreeing  that  the  allowance 
of  $2,000  in  the  will  should  be  Increased  to 
$3,500  annually,  was  properly  held  ''insuffi- 
cient in  law  to  empower  the  executors  to 
dumge  the  directions  of  the  testator  in  sec- 
tion 2  of  his  will,  in  which  he  directed  $2,000 
a  year  to  be  paid  her  In  lieu  of  her  dower 


and  distributive  share.**    Ubine  is,  besidefi, 
no  appeal  as  to  this  point,  which  is  In  favor 
of  the  executors,  who  are  the  sole  appellants 
in  the  record. 
The  judgment  is  therefore  affirmed. 


(164  N.  C.  91) 

ABERNATHY  v.  SOUTHERN  RY.  GO.  et  al. 

(Supreme  Gourt  of  North  Garolina.     Dec.  13, 

1913.) 

1.  Raileoads  (SI  377,  383*)— Fbdestbians  on 

TbACK—InJUBIES— LlABILTTY. 

A  pedestrian  on  a  railroad  track  must  as  a 
general  rule  look  and  listen  for  trains,  and  the 
engineer  may  assume  that  the  pedestrian  will 
leave  the  track  in  time  to  avoid  any  injury  to 
himself  and  he  need  not  stop  the  train  or  slack- 
en its  speed  because  of  the  pedestrian's  pres- 
ence on  t^e  track. 

[Bid.  Note.^For  other  cases,  see  Railroads. 
Cent.  Dig.  if  1280.  1305-1310;  Dec  Dig.  |§ 
377,  388.*] 

2.  Railroads      (§     381*)— PsDESxaiAifB     on 
Track— I N  JUBiES—LiABiLiTT . 

Where  a  pedestrian  and  a  companion  walk- 
ed on  a  railroad  track  with  knowledge  of  the 
custom  of  trains  passing  over  the  track,  and  did 
not  look  or  listen  for  trains,  and  the  pedestrian 
was  struck  by  an  approaching  train  which  gave 
.proper  warning,  he  was,  as  a  matter  of  law 
guilty  of  negligence  precluding  a  recovery  for  his 
death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1285-1293 ;  Dec  Dig.  §  381. ♦] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  Cllne,  Judge. 

Action  by  R.-  A.  Abernathy,  administrator, 
against  the  Southern  Railway  Company  and 
another.  F^om  a  judgment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

It  appears  in  tills  case  that  the  intestate 
of  the  plalntifB  and  R.  J.  Hodge  were  walk- 
ing on  the  main  line  of  defendant  near 
Bridgewater.  They  left  the  main  line  and 
went  to  the  pass  track  because  they  saw  a 
train  headed  east,  at  the  depot  Trains 
from  the  east  and  the  west  passed  at  that 
place,  and  the  inner  side  track  was  the  pass 
track.  The  switch  was  open  from  the  main 
line  to  the  inner  side  track,  so  that  the  train 
from  the  east  could  go  onto  the  side  or  pass 
track  and  permit  the  train  going  east  to  pass. 
The  pass  track  was  known  to  be  used  for  that 
purpose.  The  Intestate  was  killed  and  R. 
J.  Hodge  was  injured  by  the  train  going 
west  Willie  it  was  moving  on  the  pass  track 
towards  the  station.  The  engineer  had  given 
the  station  blow  with  the  whistle,  and  also 
the  "meeting  point"  blow,  before  the  train 
entered  upon  the  siding.  Abernathy  and 
Hodge  could  have  seen  the  train,  if  they  had 
looked  after  they  got  upon  the  pass  track, 
in  time  to  have  left  the  track  and  avoided 
the  ticcident.  Plaintiff's  witness  S.  W.  Can- 
non said :  "I  did  not  see  them  look  around 
until  the  signal  was  given  and  Abernathy 
turned  his  head.  There  was  no  obstacle  to 
keep  them  from  getting  out  of  the  way." 
There  was  evidence  that  a  train  coming  from 
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ttie  east,  as  tlds  train  was,  could  be  seen 
some  distance  before  it  reached  Abernathy 
and  Hodge.  Plaintiff's  witness  Ben  Gorpen- 
Ing  testified  that  it  was  about  four  minutes 
from  the  time  he  first  saw  the  train  until  it 
struck  Abernathy,  and  that  the  noise  of  the 
train,  as  it  comes  in,  could  be  heard  abouf  a 
half  a  mile.  There  are  three  tracks  at  the 
place,  the  main  line,  pass  track,  and  a 
shorter  side  track  further  out  to  the  south- 
west A  work  engine  was  on  the  last-men- 
tioned track  exhausting  steam  and  making  a 
loud  noise.  There  were  signboards  near  the 
place  to  warn  travelers.  There  was  much 
other  evidence  of  the  same  kind  in  the  case. 
All  the  evidence  was  offered  by  the  plaintiff, 
and  at  the  close  of  it  the  court,  on  motion  of 
defendant,  ordered  a  nonsuit,  under  the 
statute,  and  plaintiff  appealed. 

A.  A.  Whitener  and  W.  A.  Self,  both  of 
Hickory,  and  Spainhour  &  Mull,  of  Morgan- 
town,  for  appellant  8.  J.  Brvln,  of  Morgan- 
town,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  have  repeatedly  held,  since 
the  case  of  McAdoo  v.  Railroad,  106  N.  C. 
140, 11  S.  B.  316,  was  decided  in  1890,  nearly 
a  quarter  of  a  century  ago,  that  a  person 
walking  along  the  track  of  a  railroad  com- 
pany must  look  and  listen  for  approaching 
trains  and  take  care  of  himself,  and  the  engi- 
neer has  the  right  to  assume  that  he  has  done 
so  and  will  leave  the  track  1^  time  to  avoid 
any  injury  to  himself,  and,  having  the  right 
to  act  upon  this  assumption,  he  is  not  guilty 
of  negligence  in  failing  to  give  signals  to 
the  pedestrian.  If  any  injury  results  to 
the  latter,  the  law  imputes  It  to  his  own  neg- 
ligence in  not  using  proper  caution  for  his 
own  safety.  We  believe  this  to  be  a  correct 
statement  of  the  law  applicable  to  such 
cases,  and  the  one  approved  by  McAdoo*s 
Case,  as  will  appear  from  the  following  lan- 
guage of  Justice  Avery:  "When  a  person  Is 
about  to  cross  the  track  of  a  railroad,  even 
at  a  regular  crossing,  it  is  his  duty  to  ex- 
amine and  see  that  no  train  is  approaching 
before  venturing  upon  it,  and  he  is  negligent 
when  he  can,  by  looking  along  the  track,  see 
a  moving  train,  which,  in  his  attempt  to 
blindly  pass  across  the  road,  injures  him. 
BuUock  V.  Railroad,  105  N.  C.  180  [10  S.  B. 
088] ;  2  Wood  R.  R.  f  333.  Bven  whereat  is 
conceded  that  one  is  not  a  trespasser,  as  in 
our  case,  in  using  the  track  as  a  footway 
from  a  foundry  to  his  house,  it  behooves  him 
to  be  still  more  watchful.  The  license  to 
use  does  not  carry  with  it  the  right  to  ob- 
struct the  road  and  impede  the  passage  of 
trains.  A  railroad  company  has  the  right  to 
the  use  of  its  track,  and  its  servants  are 
justified  in  assuming  that  a  human  being 
who  has  the  use  of  aU  his  senses  will  step 
off  the  track  before  a  train  reaches  him. 
Wharton  on  Negligence,  |  389a;  Parker  v. 
Railroad,  86  N.  G.  221 ;  2  Wood  R.  R.  |  320." 
The  same  doctrine  has  recently  been  stated 


by  this  court  in  its  latest  opinion  upon  thl» 
question,  by  Justice  Hoke:  **We  have  held 
in  many  well-considered  cases  that  the  engi- 
neer of  a  moving  train,  who  sees  on  the  track 
ahead  a  pedestrian  who  is  aUve  and  in  the 
apparent  possession  of  his  strength  and  facul- 
ties, the  engineer  not  having  information  to 
the  contrary,  is  not  required  to  stop  his  train, 
or  even  slacken  its  speed,  because  of  such 
person's  presence  on  the  track.  Under  the 
conditions  suggested,  the  engineer  may  act 
on  the  assumption  that  the  pedestrian  will 
use  his  faculties  for  his  own  protection  and 
wiU  leave  the  track  In  time  to  save  himself 
from  injury."  Talley  v.  Railroad,  80  S.  B. 
44,  at  this  term,  citing  Beach  v.  Railroad,  148 
N.  O.  153,  61  S.  B.  664;  Elxum  v.  Railroad, 
154  N.  C.  408,  70  S.  B.  845,  33  L.  R.  A.  (N.  S.) 
169. 

[2]  There  may  be  circumstances  where  the 
otherwise  absolute  duty  on  the  part  of  the 
track  walker  to  look  and  listen  and  to  keep 
constantly  on  the  lookout  for  approaching 
trains  may  be  qualified  by  circumstances,  but 
they  are  not  present  in  this  case.    Here  the 
deceased  and  his  walking  companion,  who 
testified  in  the  cause,  had  notice  of  the  invari- 
able custom  that  trains  passed  at  that  point, 
and  they  were  in  full  view  of  a  train  "headed 
east,"  then  standing  at  the  station  and  wait- 
ing for  the  coming  train  to  take  the  inner 
side  track  (which  they,  for  their  own  con- 
venience, were  using  for  a  footway),  in  order 
that  it  might  proceed  by  the  main  track  on 
its   Journey.     The  approaching   train    gave 
every  possible  warning;  it  blew  for  the  sta- 
tion (a  single  long  blow),  and  for  the  "place 
to  meet  and  pass"  (two  short,  sharp  blows). 
Other  persons  similarly  situated  to  the  intes- 
tate and  Hodge  heard  these  blows  and  knew 
the  train  was  coming  to  the  pass  track.    The 
switch,  which  they  had  passed  by,  was  set 
for  the  siding,  so  that  the  train  bound  west 
could  enter  upon  it  and  wait  for  the  one 
'*headed  east"  to  pass  it    It  was  therefore  a 
live  track  and  a  place  of  danger,  and  they 
looked  not,  neither  did  they  listen,  accord- 
ing to  plaintiff's  witness  Gannon.    The  engi- 
neer was  so  sure  that  they  knew  of  his  ap- 
proach that  he  did  not  again  blow  the  whistle 
until  It  was  too  late,  and  in  this,  by  all  our 
cases,  he  was  in  no  fault.     If  it  was  even 
negligence  at  all,  it  was  not  a  culpable  act 
of  negligence.     This  track  was  being  used 
by  the  railroad  company  every  day  for  the 
passing  of  its  trains.   They  were  on  time,  and 
the  moment  for  their  passing  had  arrived.    A 
court  of  the  highest  authority  has  said  tbat, 
under  such  circumstances,  "the  track  itself, 
as  it  seems  necessary  to  repeat  with  empha- 
sis,  is  itself  a  warning.    It  is  a  place  of  dan- 
ger, and  a  signal  to  aU  on  it  to  look  out  for 
trains.    It  can  never  be  assumed  that  trains 
are  hot  coming  on  a  track  and  that  there  can 
be  no  risk  to  the  pedestrian  from  tlieni." 
But  the  same  has  been  so  often  the  utterance 
of  this  court  that  the  doctrine  has  become 
deeply  Imbedded  in  our  Jurisprudence.     The 
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facts  of  tills  partlcQiar  case  bring  It  aqoarely 
within  it»  and  they  so  clearly  point  to  the 
nnf  ortunate  negligence  of  the  intestate  as  the 
actiye  and  efficient  cause  of  his  death,  and 
this  includes  his  companion  as  well,  that  it 
is  impossible  to  distinguish  it  from  the  many 
•  cases  decided  here  updn  the  same  principle, 
such  as  McAdoo  ▼.  Railroad  Go.,  supra; 
Parker  t.  Railroad  €k>.,  86  N.  0.  221;  Mere- 
dith y.  RaUroad  Co.,  108  N.  G.  616,  18  S.  B. 
137;  Norwood  r.  Railroad  Go.,  Ill  N.  O. 
236,  16  S.  EL  4 ;  High  v.  Railroad  Go.,  112 
N.  G.  385, 17  B.  EL  79 ;  Syme  t.  Railroad  Go., 
113  N.  G.  568, 18  8.  E.  114 ;  Bessent  v.  Rail- 
road Go.,  132  N.  G.  934,  44  8.  E.  648 ;  Stewart 
T.  Railroad  Go.,  128  N.  G.  518,  89  8.  B.  51; 
Wycofl  V.  Railroad  Co.,  126  N.  O.  1152,  37 
a  EL  999;  8heldon  r.  AshevlUe,  119  N.  G. 
606,  26  8.  B.  781;  Beach  ▼.  Railroad  Go., 
148  N.  G.  153,  61  8.  B.  664 ;  Lea  Y.  Railroad 
Co.,  129  N.  G.  469,  40  8.  B.  212. 

We  said,  in  Beach's  Case,  that:  "A  rail- 
road track  is  Intended  for  the  running  and 
operation  of  trains,  and  not  for  a  walkway, 
and  the  company  owning  the  track  has  the 
right,  unless  it  in  some  way  restricted  that 
right,  to  the  full  and  unimpeded  use  of  it 
The  public  have  rights  as  well  as  the  indivld- 
ual,  and  usually  the  former  are  considered 
superior  to  the  latter.  That  priyate  con- 
venience must  yield  to  the  public  good  and 
public  accommodation  is  an  ancient  nfazim  of 
the  law.  If  we  should  for  a  moment  listen 
with  fiiTor  to  the  argument  and  eventually 
establish  the  principle  that  an  engineer  must 
stop  or  even  slacken  his  speed  until  it  may 
suit  the  convenience  of  a  trespasser  on  the 
track  to  get  off,  the  operation  of  railroads 
would  be  seriously  retiarded,  if  not  practical- 
ly impossible,  and  the  injury  to  the  public 
might  be  incalculable.  The  prior  right  to  the 
use  of  the  track  is  in  the  railway  as  between 
it  and  a  trespasser  who  Is  apparently  in 
possession  of  his  senses  and  easily  able  to 
step  off  the  track." 

It  appeared  in  High  v.  Railroad  Co.,  su- 
pra, a  leading  case  on  this  subject,  which 
has  been  approved  repeatedly,  that  a  woman 
wearing  a  long  poke  bonnet,  which  totally 
obstructed  her  vision,  was  walking  on  a  side 
track,  supposing  that  the  approaching  train 
would  take  the  main  track,  ''as  they  usually 
did";  but  It  so  happened  that  on  the  par- 
ticular occasion  it  did  not,  but  used  the  side 
track,  and  it  was  held  to  be  dear  that  she 
could  not  recover,  as  she  had  no  right  to 
speculate  on  the  course  the  engine  would 
take.  This  is  what  the  court  said  with  ref- 
erence to  the  facts,  which  are  in  every  es- 
sential respect  like  those  we  have  here:  "If 
the  plaintiff  had  looked  and  listened  for 
approaching  trains,  as  a  person  using  a  track 
for  a  footway  should  In  the  exercise  of  or- 
dinary care  always  do,  she  would  have  seen 
that  the  train,  contrary  to  the  usual  custom, 
was  moving  on  the  siding.  The  f&cts  that 
it  was  a  windy  day  and  that  she  was  wear- 
ing a  bonnet,  or  that  the  train  was  late^ 


gave  her  no  greater  privilege  than  she  would 
otherwise  have  enjoyed  as  licensee;   but,  on 
the  contrary,  should  have  mad^  her  more 
watchfuL    ♦    •    •   There   was    nothing   in 
the  conduct  or  condition  of  the  plaintiff  that 
Imposed  upon  the  engineer,  in  determining 
what  course  he  should  pursue,  the  duty  of 
departing  from  the  usual  rule  that  the  serv- 
ant  of  a  company  Is  warranted  in  expecting 
licensees  or  trespassers,  apparently  sound  in 
mind  and  body  and  In  possession  of  their 
senses,  to  leave  the  track  till  It  is  too  late 
to  prevent  a  colUsion"— citing  Meredith  v. 
Railroad,  108  N.  G.  616.  18  8.  B.  137;   Nor- 
wood V.  Railroad,  111  N.  C.  236,  16  8.  B.  4. 
And  those  cases  fully  sustain  the  correct- 
ness of  the  proposition.     They   both  hold 
that  when  on  the  track  the  absolute  duty  of 
the  pedestrian  Is  to  look  and  listen,  if  he 
can  see  and  hear,  and  it  is  not  at  all  modified 
by  the  fkct  of  Its  being  a  side  track  instead 
of  the  main  line.    The  public  could  not  be 
safely  and  adequately  served  upon  any  other 
principle.    If    engineers    must    stop    their 
trains  to  await  the  pleasure  or  convenience 
of  foot  passengers  in  leaving  Its  tracks,  when 
they  can  step  off  so  easily  and  avoid  injury 
and  not  obstruct  or  retard  the  passage  of 
trains,  the  company  cannot  well  perform  its 
public  duty  as  a  carrier,  and  the  public  con- 
venience, though  superior  and  of  prior  right, 
must  give  way  to  private  interests,  contrary 
to  the  Just  maxim  of  the  law.    In  Meredith's 
Case,  the  party  injured  was  on  the  side 
track  and  not  expecting  the  train  to  run  on 
that  track,  but  on  another.    In  this  connec- 
tion, let  it  be  said  that  the  same  principle 
applies  to  trespassers  and  licensees.    It  was 
said  in  Meredith's  Case :   "Actual  or  Implied 
license  from  the  railroad  company  to  use  the 
track  as  a  footway  would  not  reUeve  him 
from  the  consequences  of  failing  to  exercise 
ordinary    care     The   license   to    use"    the 
track  ''does  not  carry  with  it  the  right  to 
obstruct  the  road  and  impede  the  passage  of 
trains"— citing  McAdoo  v.  Railroad,  105  N. 
C.  140,  11  8.  B.  316.    We  may  also  remark 
that  all  of  those  cases  hold  that  the  speed 
of  the  train  can  make  no  difference,  because 
the  pedestrian,  if  he  exercises  due  care,  can 
escape  danger  as  well  in  the  one  case  as  in  the 
other.     High  v.  Railroad,  and   McAdoo  v. 
Railroad,  supra. 

But  Glenn  v.  Railroad,  128  N.  C.  184,  88 
8.  B.  812,  is  also  decisive  of  the  question. 
It  is  another  case  where  the  plaintiff  step- 
ped from  one  track  to  a  side  track,  thinking 
that  he  was  safe  there,  as  the  train  would 
not  run  on  that  track,  and  therefore  he  turn- 
ed his  back  to  the  approaching  train,  which 
he  knew  was  coming,  as  he  heard  its  whistle, 
and  did  not  look  or  listen.  Held,  that  he 
could  not  recover.  This  court  unanimously 
said :  ''The  railroad  track  itself  was  a  warn- 
ing of  danger,  made  imminent  by  the  ap- 
proadiing  train.  It  was  then  his  duty  to 
keep  his  'wits'  about  him  and  to  use  them 
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for  his  own  safety.  He  knew,  or  ought  to 
have  known,  that  he  was  a  trespasser,  and 
It  was  his  duty  to  have  gotten  out  of  the 
way  of  the  train.  The  defendant  was  under 
no  obligation  to  stop  Its  train  at  the  sight 
of  a  man  on  Its  track."  The  court  further 
said  that  It  was  apparent  to  the  engineer 
that  the  plalntlfT  was  In  full  possession  of 
his  faculties  and  could  take  care  of  himself, 
and  the  engineer  had  the  right  to  presume 
that  he  would  leave  the  track  In  time  to 
avoid  the  Injury.  **That  he  did  not  do  so 
was  his  own  fault,  and  he  should  suffer  the 
consequences  of  his  folly.'' 

The  doctrine  of  the  cases  already  dted 
and  decided  In  this  court  has  been  firmly 
established  In  other  jurisdictions,  and  no- 
tably In  Railroad  Go.  v.  Houston,  95  U.  S. 
697,  24  L.  Ed.  542,  where  It  Is  said  that  a 
person  using  the  track  of  a  railroad  company 
must  look  and  listen,  and  any  failure  to  do 
so  will  deprive  him  of  all  right  to  recover 
for  any  Injury  caused  thereby.  "A  party 
cannot  walk  carelessly  Into  a  place  of  dan- 
ger," said  the  court  In  that  case.  See,  also. 
Railroad  v.  Hart,  87  III.  529;  Morgan  v.  Rail- 
road, 116  C.  C.  A.  223,  196  Fed.  449 ;  Klnnare 
V.  Railway,  57  III.  App.  153;  White  v.  Rail- 
road, 68  App.  Dlv.  561,  73  N,  Y.  Supp.  827; 
Smith  V.  Railroad,  141  Ind.  92,  40  N.  E.  .270 ; 
Railroad  v.  Boyd  (Tex.  Civ.  App.)  105  S.  W. 
519 ;  Cable  v.  Spokane  &  I.  E.  R.  Co.,  50  Wash. 
619,  97  Pac.  744,  1»  L.  R.  A.  (N.  S.)  1224; 
Rich  V.  Railroad,  31  Ind.  App.  10,  66  N.  E. 
1028.  This  case  Is  stronger  for  defendant 
than  any  of  those  last  cited,  because  here 
the  Intestate  and  his  friend  knew  that  the 
train  was  waiting  at  the  station  and  that 
the  trains  passed  at  that  point;  this  being 
the  schedule  time.  They  were  therefore  In 
just  as  much  danger  as  If  they  had  been  on 
the  main  track.  It  Is  almost  Incredible  that 
men  will  take  so  many  chances  under  such 
circumstances.  The  cases  In  our  courts  also 
hold  that  neither  the  fact  of  an  engine  be- 
ing on  the  south  siding  and  exhausting 
steam,  nor  the  speed  of  the  oncoming  train, 
which  was  not,  In  this  case,  at  all  excessive, 
can  make  any  difference.  Syme,  McAdoo, 
and  High  Cases,  and  Railroad  v.  Houston, 
supra.  The  diagram  accompanying  the  case 
would  Indicate  that  the  speed  of  the  train 
was  slow.  It  was  their  plain  duty,  both  by 
law  and  the  Instinct  of  self-preservation,  not 
only  to  listen,  but  to  look,  for  the  train,  and 
they  would  have  seen  and  heard  It,  If  they 
had  done  so,  as  It  was  seen  and  heard  by 
others  In  no  better  position  for  that  pur- 
pose than  they  were,  and  yet  plaintiff's  wit- 
ness S.  W.  Cannon  says  they  did  not  do  so, 
but  walked  along  the  track  regardless  of 
their  personal  safety.  R.  J.  Hodges  testified 
that,  If  they  had  known  the  train  was  com* 
Ing  and  had  looked,  they  could  have  seen 
It  at  the  bridge,  800  yards  distant  Accord- 
ing to  the  uniform  decisions  of  of  this  court. 


this   was   negligence  on  their  part,   which 
was  the  proximate  cause  of  the  Intestate's 
death.    The  nopsult  therefore  was  proper. 
Affirmed. 

a64  N.  c.  6e) 

BUCHANAN  ▼.  CLARK  et  al. 

(Supreme  Court  of  North  Carolina.     Jy^c  13, 

1913.) 

1.  Appeal  and  Ebbob  ({  1010*)— Findings  or 
Tbial  Coubt— Conclusiveness. 

Where  trial  by  jury  is  waived,  the  findings 
of  fact  of  the  trial  court  are  conclusive,  unless 
there  is  no  evidence  to  support  them  or  any 
one  or  more  of  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3979-3982,  4024;  Dec 
Dig.  {  1010.*] 

2.  Deeds  (§  208*)— Deuveby— Evidence. 

Evidence  held  to  show  that  a  deed  duly  ex- 
ecuted and  delivered  to  a  third  person  for  the 
benefit  of  the  grantee  was  delivered  to  the 
grantee  so  as  to  vest  In  him  the  title  described 
in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §f  625-032 ;    Dec.  Dig.  §  208.*] 

3.  Deeds  (|  56*)—Delivbbt— Sufficiency. 

A  grantor  who  parts  with  the  possession 
of  a  deed  to  the  grantee,  or  to  any  other  person 
for  the  grantee,  thereby  makes  Uie  delivery  of 
the  deed  complete,  and  title  passes  to  the  gran- 
tee ;  but  a  grantor  who  retains  any  control  over 
the  deed  by  requesting  a  third  person  to  whom 
he  haods  it  to  keep  it,  and  deliver  it  to  the 
grantee,  unless  called  for  by  the  grantor,  does 
not  maJse  a  complete  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  117-123,  125 ;    Dec.  Dig.  f  56.*] 


4.  Deeds    (§   194*)  —  Delivbby  —  Assent    of 
Gbantbe— Pbesumptions. 

Where  a  grantor  delivers  a  deed  to  a  third 
person  for  the  benefit  of  the  grantee  who  is 
absent,  the  presumption  that  the  grantee  as- 
sents to  the  conveyance  will  remain  until  there 
is  a  dissent  by  him  or  his  heirs,  and  vests  the 
title. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  §§  574-583,  623,  634 ;   Dec  Dig.  §  194.*1 

5.  Deeds  (S  194*)—Deliveby— Evidence. 

The  probate  and  registration  of  a  deed  for- 
nish  presumptive  proof  of  its  delivery,  and  sup- 
port a  finding  of  delivery,  even  as  against  op- 
posing proof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  574-^83,  623,  634;    Dec.  Dig.  §  194.*] 

6.  Vendob   and   Pubchabeb  (S   228*)— Bona 
Fide  Pubchasbb— Statutes. 

Revisal  1905,  §  980,  providing  that  a  deed 
is  valid,  as  against  purchasers  for  a  valuable 
consideration  from  the  grantor,  only  from  its 
registration,  does  not  apply  to  one  taking  a  deed 
subsequent  to  a  prior  unrecorded  deed  with  no- 
tice of  the  existence  of  the  unrecorded  deed,  and 
without  paying  anything. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  495-501;  Dea  D]«. 
§  228.*] 

7.  Deeds  (|  58*)— Deliveby. 

A  grantor  who.  after  the  due  execution  of 
a  deed  and  the  probate  thereof,  delivers  it  un- 
conditionally to  a  third  person  for  the  grantee, 
then  in  a  sister  state,  cannot,  by  his  uncom- 
municated  intention,  destroy  the  effect  of  the 
delivery  which  is  complete,  and  the  deed  passes 
the  title  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §i  130-135 ;  Dec  Dig.  {  5&*1 

Clark,  C.  J.,  dissenting. 


*For  othw  cases  see  same  t«>>plc  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Ind«x«« 
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Appeal  from  Superior  Court,  Avery  Coun- 
ty; Lyon,  Judge. 

Action  by  Desty  C.  Buchanan  against  W. 
G.  Clark  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

This  la  an  action  for  the  recovery  of  land, 
and  its  decision  turns  upon  the  question 
whether  a  deed,  or  Instrument  in  the  form 
of  a  deed,  and  sufficient  to  convey  present- 
ly a  fee-simple  title  in  the  land  to  Raymond 
Buchanan  by  C.  F.  and  R.  B.  Franklin,  had 
been  delivered.  A  second  deed  was  execut- 
ed by  the  Franklins  to  the  defendant  W.  C. 
Clark,  at  his  request,  for  the  same  land. 
Plaintiff,  who  is  the  sole  heir  at  law  of 
Raymond  Buchanan,  he  having  died  some 
time  between  the  dates  of  the  two  deeds, 
contends  that  the  first  paper  was  duly  de- 
livered to  defendant  W.  O.  Clark  by  the 
Franklins,  the  grantors,  for  Raymond  Bu- 
chanan, and  that  Clark  agreed  to  receive  and 
did  receive  it  for  that  purpose,  and  that  the 
title  thereby  immediately  passed  to  Buchan- 
an; while  Clark  denies  that  there  was  such 
a  delivery,  and  avers  that  he  acquired  the 
title.  The  parties-  agreed  to  waive  a  jury 
trial,  and  that  the  judge  should  find  the 
facts  and  state  his  conclusions  of  law  there- 
on, and  that  judgment  should  be  entered  ac- 
cordingly. The  facts  were  found  by  the 
judge  in  accordance  with  the  agreement  of 
the  parties,  and  it  is  sufficient  to  state  that 
there  was  ample  evidence,  without  setting 
it  out,  to  support  the  said  findings,  which 
are  as  follows: 

(1)  That  Raymond  Buchanan  was  an  il- 
legitimate son  of  the  plaintiff. 

(2)  That  the  defendant  W.  C.  Clark  was 
the  father  of  said  Raymond  Buchanan. 

(3)  That  the  said  Raymond  Buchanan  died 
Intestate  on  the  15th  day  of  May,  1911,  leav- 
ing the  plaintiff  his  sole  heir  at  law. 

(4)  That  on  the  16th  day  of  March,  1910, 
the  defendants,  W.  C.  Clark,  and  C.  F.  Frank- 
lin, and  R.  B.  Franklin,  made  an  exchange  of 
land,  and,  in  consideration  of  the  conveyance 
of  certain  land  to  the  defendants  C.  F.  Frank- 
lin and  R.  E.  Franklin,  they,  at  the  request 
of  the  said  W.  C.  Clark,  executed  a  deed  in 
fee  simple  to  said  Raymond  Buchanan  for  the 
lands  in  controversy,  which  deed  was  duly 
acknowledged  by  the  said  defendants  Frank- 
Un  before  T.  M.  Vance,  a  justice  of  the 
peace,  who  took  the  adcnowledgement  of 
the  said  C.  E.  Franklin  and  wife,  R  E. 
Franklin,  and  her  privy  examination;  the 
said  deed  being  in  proper  form,  and  signed 
and  .  sealed  by  both  the  Franklins  before 
said  acknowledgment 

(5)  That  after  the  due  execution  of  the 
deed  by  the  Franklins,  and  the  probate  of 
the  same  by  the  justice  of  the  peace  it  was 
delivered  to  the  defendant  W.  O.  Clark  for 
Raymond  Buchanan,  who  was  then  in  the 
state  of  Kentucky. 

(6)  That  Raymond  BucliazuLn  died  before 
be  was  21  years  of  age. 


(7)  That  on  the  21st  day  of  November, 
1911,  after  the  death  of  Raymond  Buchanan, 
and  after  defendants  knew  of  his  death,  the 
Franklins,  at  the  request  of  defendant  W. 
C.  Clark,  executed  a  second  deed  for  the 
property,  and  delivered  the  same  to  the  de- 
fendant W.  C.  Clark,  and  in  this  second 
deed  W.  C.  Clark  was  named  as  grantee. 

(8)  That  during  the  montid  of  April,  1912, 
W.  C.  Clark  handed  the  first  deed,  in  which 
Raymond  Buchanan  was  named  as  grantee, 
to  defendant  C.  F.   Franklin. 

(9)  That  thereafter,  upon  demand  of  plain- 
tiff's attorney,  the  defendant  C.  F.  Franklin 
delivered  said  deed  to  the  plaintiff,  and  the 
same  was  registered  in  Avery  county. 

(10)  That  at  the  time  of  the  execution  of 
the  second  deed  above  mentioned  the  de- 
fendant W.  C.  Clark  executed  and  delivered 
to  the  defendant  C.  F.  Franklin  a  paper  writ- 
ing as  follows: 

"State  of  North  Carolina,  Avery  County. 
This  is  to  certify  that  I  hereby  bind  my- 
self, my  heirs,  and  executors  to  pay  to  C. 
F.  Franklin  and  wife  any  damages  that  may 
lawfully  be  awarded  against  them  for  mak- 
ing second  deed  for.  a  piece  of  land,  being 
a  tract  of  land  that  said  W.  C.  Clark  in- 
tended to  give  to  Raymond  Buchanan.  Wit- 
ness my  hand  and  seal  this  21st  day  of  No- 
vember, 1911. 

hlB 
"W.  C.  X  Clark.    [Seal.]" 
mark 

(11)  That  the  defendant  Clark  caused  the 
said  second  deed  to  be  registered  before  the 
registration  of  the  first  deed  above  men- 
tioned. 

(12)  That  there  was  no  consideration  for 
the  execution  and  delivery  of  the  second 
deed. 

(13)  That  at  the  time  of  the  execution  of 
the  first  deed  the  grantors  therein  and  the 
said  W.  C.  Clark  intended  that  the  land  in 
controversy  should  belong  to  Raymond  Bu- 
chanan in  fee  simple. 

(14)  That  the  rents  and  profits  derived 
from  the  land  in  controversy  since  the  death 
of  Raymond   Buchanan   are   $25. 

(15)  That  the  defendant  W.  C.  CUark  with- 
holds the  land  in  controversy  from  the  plain- 
tiff, and  has  been  in  possession  of  the  same, 
withholding  the  same  from  the  plaintiff  since 
the  death  of  Raymond  Buchanan  on  the  15th 
day  of  May,  1911. 

The  court  thei^eupon  adjudged,  upon  the 
facts  so  found,  that  plaintiff  is  the  owner  of 
the  land,  and  entitled  to  the  possession 
thereof,  that  defendants  have  no  interest 
therein,  and  that  the  second  deed  of  the 
Franklins  to  W.  C.  Clark  be  delivered  up 
and  canceled,  and  that  the  derk  of  the  court 
also  cancel  the  same  on  the  registry  thereof, 
and  also  gave  judgment  against  defendant 
for  the  costa  The  defendant  W.  C.  Clark 
excepted  and  assigned  errors  as  follows: 
"(1)  To  the  ftdlure  and  omission  of  the  court 
to  find  that  it  was  the  Intention  of  W.  C 


426 


80  SOtTTHEASTBRN  BBPORTBB 


(N.C. 


Clark  to  deliver  ttie  deed  to  Raymond  Bu- 
chanan at  the  time  of  the  death  of  the  said 
Clark.  (2)  To  the  fUlnre  and  omission  of 
the  conrt  to  find  that  it  was  the  purpose  and 
intention  of  W.  C.  Clark  to  make  some  pro- 
vision for  Raymond  Buchanan  so  as  to  make 
him  equal  with  his  other  dilldren,  and  that 
this  purpose  was  defeated  by  the  death  of 
the  said  Buchanan  before  the  time  at  which 
the  said  Clark  intended  to  deUver  the  deed. 
(8)  To  the  Judgment  upon  the  ground  that, 
on  the  facts  found,  it  should  have  been  ren- 
dered in  favor  of  the  defendant  W.  C.  Clark." 

S.  J.  Ervin,  of  Morganton.  and  W.  C.  New- 
land  and  Lawrence  WakeHeld,  both  of  Le- 
noir, for  appellants.  HarriBon  Balrd,  of  Blk 
Park,  Lb  D.  Lowe,  of  Banners  Elk,  and  Ed- 
mund Jones,  of  Lenoir,  for  appellee. 

WALKER,  J.  (after  stating  the  fitcts  as 
above).  [1]  We  are  of  opinion  that  the  de- 
fendants In  this  case  are  completely  fore- 
closed by  the  Judge's  findings  of  fact  Par- 
ties can  have  their  causes  tried  by  Jury, 
by  reference,  or  by  the  court.  They  may 
waive  the  right  of  trial  by  Jury  by  consent- 
ing that  the  Judge  may  try  the  case  without 
a  Jury,  in  which  event  he  finds  the  facts,  and 
declares  the  law  arising  thereon.  Etevisal 
1905,  I  54a  His  findings  of  f&ct  are  con- 
clusive, unless  proper  exception  is  made  in 
apt  time  that  there  is  no  evidence  to  support 
his  findings  or  any  one  or  more  of  them. 
The  present  Chief  Justice,  in  Matthews  v. 
Fry,  148  N.  (X  384,  55  S.  E.  787,  thus  states 
the  procedure  in  such  cases:  '*  'The  parties 
waived  a  Jury  trial,  and  agreed  in  writing 
that  the  Judge  should  find  the  facts  and  en- 
ter Judgment  thereon,  as  upon  the  facts  so 
found  he  might  decide  the  law  to  be.'  The 
Judge  found  the  facts  and  entered  judgment 
thereon  in  favor  of  the  defendant  •*  *  ♦ 
When  the  certificate  of  opinion  was  presented 
in  the  court  below,  the  plaintiff  moved  for 
Judgment  in  accordance  therewith.  The  de- 
fendant resisted  this  Judgment,  and  asked 
for  trial  de  novo,  and  insisted  that  some  of 
the  findings  of  fact  had  been  made  by  the 
Judge  without  any  evidence  to  support  them. 
♦  ♦  •  The  findings  of  fact  by  the  Judge 
when  authorized  by  law  or  the  consent  of 
parties  are  as  conclusive  as  when  found  by 
a  Jury,  if  there  is  any  evidence"— citing  Bran- 
ton  V.  O'Brlant,  03  N.  C,  103;  Roberts  v. 
Insurance  Co.,  118  N.  C.  485,  24  S.  E.  780; 
Walnut  V.  Wade,  103  U.  S.  688,  26  S.  B.  526. 
The  findings  have  the  force  and  effect  of  a 
verdict  This  is  also  the  rule  in  other  Juris- 
dictions. Grlflith  V.  Finger  Mfg.  Co.,  115  Ga. 
592,  41  S.  E.  993. 

[2]  The  point  was  expressly  decided  with 
reference  to  the  delivery  of  a  deed  in  Avent 
V.  Arrlngton,  105  N.  C.  377.  10  S.  B.  991, 
where  it  yma  held  that  the  finding  as  to  de- 
livery supported  by  some  evidence  was  not 
reviewable  here.  This  question  is  Important, 
for  a  bare  reference  to  the  Judgment  will 


show  at  once  that  the  Judge  has  found  that, 
in  fact,  there  was  a  delivery  of  the  deed  by 
the  Franklins  to  W.  C.  Clark  for  Raymond 
Buchanan.    The  following  two  findings,  aside 
from  others  of  equal  force,  may  be  selected 
as  conclusive  upon  this  question:    "{!)  That 
after  the  due  execution  of  the  said  deed  by 
the  defendants  Franklin,  and  the  probate  of 
the  same  of  the  said  Justice  of  the  peace,  the 
said  deed  was  delivered  to  the  said  defendant 
W.  C  Clark  for  said  Raymond  Buchanan, 
who  was  then  in  the  state  of  Kentucky.    (2) 
That  at  the  time  of  the  execution  of  the  first 
deed  the  grantors  therein  and  the  said  W.  C 
Clark  intended  that  the  land  In  controversy 
should  belong  to  Raymond  Buchanan  in  f^ 
simple."    Conceding,  for  the  sake  of  discus- 
sion, that  the  defendant  W.  0.  Clark  has  dis- 
tinctly excepted,  upon  the  ground  that  there 
is  no  evidence  to  sustain  this  finding,  which 
may  be  questionable,  we  yet  think  that  the 
evidence  is  sufficient  for  the  purpose.     The 
deed  was  prepared  on  March  16,  1910,  ac- 
tually delivered  to  defendant  W.  C.  Clark  on 
the  same  day  for  Raymond  Buchanan,  his 
son,  after  having  been  duly  probated,  and 
was  registered  May  8,  1912.    C.  F.  Franklin 
testified  that  he  delivered  the  deed  to  W.  C. 
Clark,  who  had  said  that  he  ''wanted  the  land 
deeded  to  Raymond."     Mrs.  Franklin  testi- 
fied that  "W.  C.  Clark  had  them  to  make  the 
deed  to  Raymond,  so  his  other  children  could 
not  knock  him  out  of  it,"  and,  further,  that 
W.   C   Clark  took   the  deed,   said   nothing 
about  delivery,  but  that  he  wanted  Raymond 
to  have  it   The  second  deed  was  executed  by 
the   Franklins   to    W.    a   Clark    after   the 
death  of  Raymond  Buchanan,  and  on  No- 
vember 21, 1911,  and  there  was  no  considera- 
tion for  it    The  Franklins  told  Clafk  they 
did  not  want  to  make  the  second  deed,  as  it 
was  illegal,  they  having  already  made  one  to 
Raymond  Buchanan,  and  Clark  gave  them 
the  paper  writing,  agreeing  thereby  to  in- 
demnil^  them  against  damages  for  making 
the  second  deed.    AU  this,  of  itself,  was  evi- 
dence sufficient  to  support  the  findings  with- 
out any  reference  to  other  testimony  in  the 
case.     There  could  not  well  be  a  "second*' 
deed  unless  there  had  been  a  "first"  one. 
The  Franklins  simply  signed  the  paper,  ac- 
knowledged it  as  their  act  and  deed  before 
the  Justice,  and  delivered  it  to  W.  C.  Clark, 
who  accepted  it  with  the  distinct  understand- 
ing between  them  that  he  held  it  for  his 
natural  son,  Raymond  Buchanan.    This  was 
all  done  at  the  time.    He  so  held  it  for  a 
year  and  eight  months  or  more,  and  then  the 
second  deed  was  made.    After  the  first  'deed 
had  vested  the  fee-simple  estate  absolutely 
in  Raymond  Buchanan,  nothing  that  the  par- 
ties  did   afterwards,   without   his   consent, 
could  divest  it    It  makes  no  difference  what 
the  undisclosed  or  unexpressed  intention  of 
W.  C.  Clark  was;   having  received  the  deed 
for  his  son,  he  is  bound  by  his  act,  and  the 
title    then   passed  from   the  grantors,    the 
Franklins,  to  Raymond  Buchanan.    The  deed 
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liad  passed  out  of  the  possession  of  the 
FnuikUns,  and  they  had  lost  control  of  it 
and  all  power  of  recall,  and  they  so  regarded 
the  transaction.  This  is  the  supreme  test  of 
a  delirery. 

m  In  Phillips  V.  Houston,  50  N.  a  802, 
Judge  Battle  clearly  stated  the  rule:  ^^The 
deliTery  of  a  deed  'depends  upon  the  fact 
that  a  paper,  signed  and  sealed,  is  put  out 
of  the  possession  of  the  maker.'  That,  we 
think,  is  the  true  test,  and,  if  It  appear  that 
the  grantor,  or  donor,  has  parted  with  the 
possession  of  the  Instrument  to  the  grantee, 
or  donee,  or  to  any  other  person  for  him, 
the  deliTery  is  complete,  and  the  title  of  the 
property  granted  or  given  thereby  passes. 
But  it  will  be  otherwise,  if  the  grantor,  or 
donor,  retain  any  control  over  the  deed;  as 
if  he,  when  he  hands  it  to  a  third  person, 
request  him  to  keep  it,  and  deliver  it  to  the 
person  for  whom  it  is  intended,  unless  he 
shall  call  for  it  again.  These  prijidples  will 
be  found  to  gorem  all  the  cases,  beginning 
with  Tate  v.  Tate,  21  N.  O.  22,  running 
through  Baldwin  v.  Maultsby,  27  N.  G.  505; 
Snider  v.  Lackenour,  87  N.  G.  360  [38  Am. 
Dec  685];  Ellington  v.  Currle,  40  N.  0.  21; 
Roe  y.  Lovick,  43  N.  G.  88;  Oaskill  v.  E^ng, 
34  N.  G.  211;  and  Newlin  v.  Osborne,  49  N. 
0.  157  [67  Am.  Dec  269],  down  to  Airey  v. 
Holmes,  50  N.  G.  142.  Tried  by  the  above- 
mentioned  test,  the  delivery  of  the  deed,  in 
the  present  case,  must  be  declared  to  be 
complete.  The  donor  handed  the  paper,  sign- 
ed and  sealed,  to  a  third  person  for  the  use 
of  the  donee,  without  any  reservation  what- 
ever, and  when  it  was  returned  to  her  she 
immediately  handed  it  to  another  person  for 
the  donee,  without  the  slightest  intimation 
that  she  was  to  have  any  control  over  it 
The  delivery,  however,  was  perfect,  when  the 
instrument  was  handed  to  the  first  person, 
and  it  made  no  difference  whether  it  was 
registered  before  or  after  the  donor's  death." 
This  case,  at  a  long  interval,  but  after  being 
thoroughly  approved  as  laying  down  the  cor- 
rect doctrine,  was  followed  by  Bobbins  v. 
Rascoe,  120  N.  G.  79,  26  S.  E.  807,  38  L.  R.  A. 
238, 58  Am.  St  Rep.  774,  and  Fortune  v.  Hunt, 
149  N.  0.  358,  63  S.  E.  82,  in  which  Justice 
Brown  reiterated  the  principle  as  follows: 
"When  the  maker  of  a  deed  delivers  it  to 
some  third  party  for  the  grantee,  parting 
with  the  possession  of  it,  without  any  condi- 
tion or  any  direction"  as  to  how  he  shall 
"hold  it  for  him,  and  without  in  some  way 
reserving  the  right  to  repossess  it,  the  de- 
livery is  complete,  and  the  title  passes  at 
once^  although  the  grantee  may  be  ignorant 
of  the  facts,  and  no  subsequent  act  of  the 
grantor  or  any  one  else  can  defeat  the  effect 
of  saxh  dellvery*'--citing  Phillips  v.  Houston, 
supra,  and  Bobblna  v.  Rascoe,  supra.  See 
Tate  T.  Tate,  21  N.  O.  26;  Hall  r.  Harria, 
40  K.  a  808.  ''A  deed  is  good  if  deUvered 
to  a  atranger  to*the  use  of  the  grantee,  and 
at  the  time  it  was  thus  detirered.''  Thread- 
gtU  T.  Joinings^  14  N.  C  884.    It  appeared 


in  Tate  v.  Tate,  21  N.  a  26,  that-  David 
Tate  executed  a  deed  of  bargain  and  sale 
conveying  land  to  his  infant  children,  and 
delivered  the  deed  to  their  uncle,  Hugh  Tate, 
in  whose  possession  it  remained  until  his 
death,  when  the  bargainor  went  to  the  widow 
6f  Hugh  Tate,  and  obtained  the  deed  before 
it  was  registered,  and  canceled  it  by  tearing 
off  hifl  signature  and  that  of  the  witness, 
and  he  (David  Tate)  conveyed  the  same  prop- 
erty to  another.  The  delivery  of  the  deed 
was  upheld;  the  court  saying:  "Where  the 
maker  of  a  deed  parts  from  the  possession 
of  it  to  anybody,  there  is  a  presumption  that 
it  was  delivered  as  a  deed  for  the  benefit  of 
the  grantee,  and  it  is  for  the  maker  to  show 
that  it  was  om  condition  as  an  escrow.  Such 
a  delivery  to  a  third  person  is  good,  and  the 
deed  presently  operates,  and  infants  may  as- 
sent to  such  a  deed  to  themselves,  and  their 
assent  is  presumed  until  the  contrary  ap- 
pears''—citing  several  English  cases.  Judge 
Henderson  said,  in  Kirk  v.  Turner,  16  N.  G. 
14:  "A  delivery  of  a  deed  is,  in  fact,  its 
tradition  from  the  maker  to  the  person  to 
whom  it  is  made,  or  to  some  person  for  his 
use,  *  *  •  for  his  acceptance  is  pre^ 
sumed,  until  the  contrary  is  shown.  It  be- 
ing for  his  interest,  the  presumption  is,  not 
that  he  uHU  accept,  but  that  he  does.**  The 
facts  in  Morrow  v.  Alexander,  24  N.  G.  888, 
were  that  a  father,  residing  In  South  Garo- 
lina,  signed  and  sealed  a  deed  to  his  daugh- 
ter residing  in  North  Garollna,  and  delivered 
it  in  South  Garollna  to  his  son  to  be  giy&a 
to  his  daughter;  held  by  this  court  that  the 
delivery  to  his  son  was  complete,  and  the 
title  passed— citing  Gaskill  v.  JDng,  34  N.  G. 
211,  which  cites  and  sustains  Tate  v.  Tate, 
supra.  McLean  v.  Nelson,  46  N.  G.  396,  is 
also  in  point,  and  is  to  this  effect:  "When 
one  delivers  a  deed  to  a  third  person,  in  the 
absence  of  the  grantee,  the  latter  is  presumed 
to  accept  it,  so  that  it  forthwith  becomes  a 
deed,  and  the  legal  effect  is  to  pass  the  prop- 
erty. This  presumption  may,  of  course,  be 
rebutted  by  proving  that  the  party  refused 
to  accept  it;  but  until  he  refuses  his  assent 
is  presumed  for  the  purpose  of  giving  effect 
to  the  instrument  as  a  deed.  'Ut  res  magis 
valeat,  quam  pereat* '! 

[4]  In  the  last  case.  Judge  Pearson  rests 
the  presumption  of  an  acceptance  by  the 
grantee,  not  only  upon  the  benefit  conferred 
by  the  deed  and  the  further  presumption  that 
a  man  wiU  take  advantage  of  that  which  ad- 
vances his  own  interests,  but  says  that  the 
reason  lies  deeper,  and  that  it  also  rests 
upon  the  maxim  "Ut  res  magls  valeat,  quam 
pereat"  The  presumption  of  assent  on  the  part 
of  the  grantee  remains  until  there  is  a  dissent 
by  him  or  his  heirs,  and  is  sufficient  to  vest 
the  title.  The  plaintiff,  who  is  his  heir,  ex- 
pressly assents  to  the  conveyance,  and  there- 
f OEre  holds  an  irrevocable  title  to  the  land 
conveyed  by  tiie  deed.  No  one,  it  is  tme^  can 
be  forced  to  take  a  title  against  his  will; 
but  the  right  of  dissoit  prevents  tfaia  from 
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being  done.  It  Is  the  delivery  to  the  third 
person  for  the  grantee  that  passes  the  title, 
upon  his  presumed  assent;  the  deed,  though, 
Is  put  beyond  the  control  of  the  grantor,  and 
his  power  of  recall  is  forever  gone,  because 
as  to  him  it  has  been  delivered.  This  is  the 
principle  established  in  the  earliest  period  of 
this  court,  and  it  has  be^i  followed  ever 
since.  It  was  Illustrated  practically  In  Phil- 
lips V.  Houston,  50  N.  C.  302,  where  it  was 
shown  that  the  donor  signed  and  sealed  the 
deed,  and  delivered  it  to  Holland,  the  wltr 
ness,  and  requested  him  to  take  it  to  the 
courthouse,  and  have  it  recorded,  which  was 
not  done  until  after  the  donor's  death.  It 
was  held  that  the  delivery  to  the  first  person 
(Holland)  was  perfect,  and  it  made  no  dif- 
ference whether  it  was  registered  before  or 
after  the  donor's  death;  the  court  saying: 
*'In  the  case  of  HaU  v.  Harris,  40  N.  C.  803. 
it  was  said  by  the  court  that  the  delivery  of 
a  deed  'depends  upon  the  fact  that  a  paper, 
signed  and  sealed,  la  put  out  of  the  posses- 
sion of  the  maker.'  That,  we  think,  is  the 
true  test,  and,  if  It  appear  that  the  grantor, 
or  donor,  has  parted  with  the  possession  of 
the  Instrument  to  the  grantee,  or  donee,  or  to 
any  other  person  for  him,  the  delivery  is 
complete,  and  the  title  of  the  property  grant- 
ed or  giv^i  thereby  passes.  But  it  will  be 
otherwise  if  the  grantor,  or  donor,  retain 
any  control  over  the  deed;  as  if  he,  when  he 
hands  it  to  a  third  person,  requests  him  to 
keep  it  and  deliver  it  to  the  person  for  whom 
it  is  intended,  unlest  he  shall  call  for  it 
again.  These  principles  will  be  found  to 
govern  all  the  cases,  beginning  with  Tate  v. 
Tate,  21  N.  C.  22"— and  then  a  large  number 
of  North  Carolina  cases  are  cited.  To  those 
may  be  added  two  of  recent  date  in  this 
court,  Helms  v.  Austin,  116  N.  O.  751,  21 
S.  B.  556,  and  Frank  v.  Heiner,  117  N.  G. 
79,  23  S.  EL  42,  and  also  Adams  v.  Adams, 
21  WalL  185,  22  L.  Ed.  504;  Hedge  v.  Drew, 
12  Pick.  (Mass.)  141,  22  Am.  Dea  416.  The 
Franklins,  when  they  delivered  the  deed  to 
W.  G.  Clark,  said  absolutely  nothing  indi- 
cating that  they  Intended  to  reserve  the  least 
control  over  the  -deed.  They  parted  with  it 
unconditionally,  and  the  title  at  once  passed 
to  the  grantee  Nothing  that  was  done  af ter^ 
wards  by  them  alone  would  destroy  its  ef- 
ficacy as  a  deed,  or  even  impair  it 

[5]  It  is  nnquestlonable,  too,  that  probate 
and  registration  of  a  deed  furnish  presump- 
tive proof  of  its  delivery,  and  were  there- 
fore additional  evidence  to  sustain  the  find- 
ing of  the  fact  Fortune  v.  Hunt,*  supra. 
They  were  more  than  this,  being  prima  facie 
evidence  of  the  delivery,  and  sufficient  in 
themselves,  and  even  as  against  <^posing 
proof,  to  support  the  finding  as  to  the  fact 
of  delivery;  it  being  for  the  judge,  acting 
like  a  jury  would,  to  weigh  the  evidence,  and 
decide  upon  its  preponderance.  If  there  was 
any  evidence,  as  we  have  shown,  the  finding 
cannot  be  disturbed. 

The  supplemental  finding  u  to  the  Inten- 


tion of  W.  C.  Clark  that  his  son  should  have 
the  land  as  his  part  of  the  estate  so  that 
he  could  share  with  the  other  children  tends 
to  strengrthen  the  views  already  stated.  The 
death  of  his  son  so  soon  was  an  event  he 
may  not  have  contemplated;  but  it  was  ac- 
cidental, and  did  not  alter  the  fact  of  the  de- 
livery, or  tend  to  disprove  it,  but  rather  the 
contrary. 

[6]  Acts  1885,  c.  147  (Revisal,  f  960),  has 
no  application,  as  defendant  is  admittedly 
not  a  purchaser  for  value,  and  the  Judge  so 
finds,  and  the  circumstances  of  the  case 
would  exclude  him  from  its  benefits.  Austin 
V.  Staten,  126  N.  O.  783,  36  S.  B.  338. 

Of  course,  the  decision  of  this  case  must 
rest  upon  a  correct  understanding  and  state- 
ment of  the  facts  as  found  by  the  court  The 
salient  facts  are  these: 

(1)  That  after  the  due  execution  of  the 
deed  by  the  Franklins  to  Raymond  Bu- 
chanan, and  the  probate  of  the  same  by  the 
justice  of  the  peace,  it  was  delivered  uncon- 
ditionally to  the  defendant  W.  C.  Clark  for 
Raymond  Buchanan,  who  was  then  in  the 
state  of  Kentucky.  This  is  the  judge*s  sixth 
finding  of  fact 

(2)  The  deed  of  the  Franklins  to  Raymond 
Buchanan  was  executed  and  delivered  by 
them  to  W.  C.  Clark  for  him  March  16,  1910, 
and  the  subsequent  deed  of  the  Franklins  to 
W.  C.  Clark,  which  they  told  Clark  they  did 
not  have  the  right  to  make,  was  executed  on 
November  21,  1911,  or  one  year  and  eight 
months  after  the  delivery  of  the  other  deed, 
and  not  even  anything  said  between  them 
about  it  during  this  long  interval  of  time. 

(3)  W.  C.  Clark,  on  that  day  (November  21, 
1911),  when  he  insisted  on  the  execution  of 
the  deed  to  him  by  the  Franklins,  and  gave 
them  the  writing  admitting  the  execution  of 
the  prior  deed,  had  full  actual  notice  of  the 
latter  deed.  This  is  admitted.  This,  of 
course,  is  not  notice  under  the  dJonnor  Act; 
but  he  was  not  a  purchaser  for  value,  as  the 
judge  expressly  finds,  having  paid  nothing 
for  the  deed.  This  was  also  admitted  on  the 
argument  To  hold  that  he  is  protected  by 
that  statute  would  violate  its  very  principle, 
and  would  enable  him  to  perpetrate  a  fraud 
upon  his  son,  for  whom  he  voluntarily  held 
the  other  deed. 

(4)  It  is  perfectly  clear  that  the  Franklins 
parted  with  the  possession  of  the  deed  with 
intent  to  pass  the  title  to  Raymond  Buchan- 
an, and  put  the  same  beyond  their  control  or 
recalL  They  so  say,  and  the  judge  so  finds. 
They  could  not  have  recovered  the  deed  or 
the  land  by  action.  The  title,  therefore, 
passed  out  of  them,  and  there  is  no  one  in 
whom  it  could  have  vested  exceiit  Raymond 
Buchanan,  as  there  was  no  intention  tn  the 
minds  of  the  parties  to  vest  it  in  any  one 
else.  W.  C.  Clark  so  understood  it,  as  he 
said:  "I  gave  the  deed  to  my  wife  to  hold; 
I  was  acting  for  this  boy,  though  he  did  not 
know  it;   and  I  was  not  his  agent'*    Bat 


N.a) 


BUCHANAN  T.  CLARK 


429 


this  is  evidence,  and  we  mnst  abide  by  tbe 
flicts  as  found  bj  the  Judge,  which  plainly 
fix  him  with  the  intention  to  accept  the  deed, 
not  for  himself  nor  for  any  one  else,  bnt  his 
son  alone.  No  subsequent  change  of  mind 
can  affect  the  result. 

[7]  (5)  The  additional  finding  of  the  court, 
under  the  certiorari,  goes  no  further  than  to 
show  an  undisclosed  or  unexpressed  intention 
of  W.  G.  Clark  to  do  something  which  he  did 
not  do  at  the  proper  time,  and  is  based  alto- 
gether upon  evidence  as  to  what  he  after- 
wards, and  long  afterwards,  said  about  it, 
and  after  his  son  had  died.  He  could  not 
thus  recall  a  delivery  already  completely 
made,  and,  if  we  should  so  hold,  no  man's 
deed  would  be  safe  from  attack,  and  every 
title  in  this  state  would  be  in  constant  jeop- 
ardy, depending  not  upon  what  a  grantor 
may  have  done,  but  upon  his  uncommuni- 
cated  intentions  or  the  thoughts  hidden  in 
the  inner  recesses  of  his  mind,  even  If  he  had 
them.  It  will  place  every  grantee  at  the 
mercy  of  his  grantor. 

No  error  is  disclosed  in  the  record. 

No  error. 

HOKB,  J.,  not  sitting. 

CLARK,  C.  J.  (dissenting).  It  is  elementa- 
ry that  delivery  is  essential  to  a  deed.  In  my 
opinion  there  is  no  evidence  whatever  of  a  de- 
livery in  this  case,  and,  on  the  contrary,  the 
facts  show  conclu£dvely  that  there  was  no  at- 
tempted delivery  and  no  present  Intention 
shown  to  deliver.  The  evidence  shows  an  in- 
tention not  to  deliver  till  an  event  which  has 
not  yet  happened,  i.  e.,  Clark's  own  death. 

The  facts  briefly  stated  are  that: 

Clark  exchanged  lands  with  the  defendant 
Franklin  and  his  wife.  Clark  executed  his 
deed  to  Franklin,  and  in  exchange  Franklin 
was  to  convey  another  tract  to  him;  but 
at  Clark's  request  Franklin  Inserted  in  the 
deed  the  name  of  Raymond  Buchanan,  the 
Illegitimate  son  of  Clark.  There  was  no  de- 
livery to  Buchanan,  no  consideration  paid  by 
him,  and  no  agreement  by  Clark  to  hold  for 
him.  Buchanan  was  a  stranger  to  the  trans- 
action, and  there  was  nothing  to  make  Clark 
a  trustee  for  him.  Clark,  in  effect,  remained 
the  true  owner  of  the  land,  and  retained  the 
same  control  over  it  and  over  the  deed  as  he 
had  had  over  the  land  which  he  conveyed 
to  Franklin  in  exchange.  He  had  an  inten- 
tion, he  testifies,  to  deliver  the  deed  to  Bu- 
chanan at  his  own  death ;  but  it  was  an  Inten- 
tion founded  on  no  consideration,  and  based 
upon  no  agreement  with  Franklin  or  Buchan- 
an, and  such  intention  remained  unexecuted. 
Buchanan  never  saw  the  deed,  so  far  as  the 
evidence  shows,  had  no  agreement  about  it, 
and  was  not  even  aware  of  its  existence.  He 
was  at  the  time  in  a  distant  state,  and  died 
before  becoming  21  years  of  age,  and  without 
having  returned  to  North  Ciirolina. 

On  Raymond's  death,  dark  changed  his 


mind,  handed  the  deed  back  to  Franklin  and 
wife,  and  obtained  a  new  deed  for  himself. 
At  FrankUn's  request  he  gave  him  an  agree- 
ment to  pay  any  damages  whldi  might  accrue 
to  him  by  reason  of  giving  Clark  a  second 
deed  to  the  land  which  he  had  'intended  to 
give  to  Raymond  Buchanan."  This  is  so  ex- 
pressed in  the  contract,  and  shows  that  he 
had  not  given  the  land  to  Raymond.  His 
statement  to  Franklin  when  he  received  the 
deed  that  he  intended  to  have  the  deed  de- 
livered to  Buchanan  at  Jils  own  death  shows 
that  he  was  to  retain  control  over  it  The 
case,  therefore,  comes  squarely  under  the  de- 
cision in  Weaver  v.  Weaver,  159  N.  C.  18,  74 
S.  B.  610. 

After  Raymond's  death,  upon  the  demand 
of  the  plaintiff's  lawyer,  Franklin  surrender- 
ed the  deed  which  Clark  had  returned  to  him 
to  the  plaintiff,  who  had  it  recorded,  but  sub- 
sequent to  the  registration  of  the  deed  to 
Clark.  The  deed  never  having  been  delivered 
to  Buchanan,  this  forcible  obtaining  it  after 
its  return  to  Franklin  and  its  registration 
thereafter  could  have  no  effect  The  privy 
examination  of  Franklin's  wife  and  acknowl- 
edgment of  her  husband  to  the  first  deed 
could  have  no  validity,  in  view  of  the  fact 
that  there  had  been  no  delivery  to  Buchanan. 
The  deed  was  based  upon  no  consideration 
moving  from  Buchanan.  It  remained  in  the 
control  and  possession  of  Clark,  who  did  not 
agree  to  hold  it  for  Buchanan,  but  merely  ex- 
pressed an  intention  to  give  it  to  him  at  his 
own  death.  Buchanan  could  not  have  main- 
tained an  action  against  Clark  to  convert 
him  Into  a  trustee,  nor  to  compel  him  to  de- 
liver the  deed. 

Clark  retained  control  over  the  deed  and  of 
the  land.  He  has  parted  with  neither  the 
title  nor  the  possession  of  the  land,  and  re- 
tained the  right  to  cancel  the  deed  at  will. 
He  could  have  maintained,  upon  tender  of  the 
return  of  the  deed  to  Franklin  and  wife,  an 
action  to  compel  Franklin  and  wife  to  exe< 
cute  their  contract,  and  to  deliver  to  him  a 
deed  for  the  land  in  exchange  for  the  land 
he  had  conveyed  to  them.  He  could  not 
"unbeknownst"  to  both  himself  and  Buchan- 
an pass  the  title  to  Buchanan,  and  deprive 
himself  of  his  own  property,  when  he  has  re- 
ceived no  consideration  therefor,  and  has  not 
expressed  even  an  intention  to  do  so,  except 
an  intention,  without  any  consideration  from 
Buchanan,  to  deliver  the  deed  to  him  at  his 
own  death.  He  has  done  nothing  to  deprive 
him  of  his  own  property,  merely  because  he 
had  an  unexecuted  intention,  on  a  future 
event  which  has  not  occurred,  to  pass  the  ti- 
tle to  Buchanan,  who  died  before  the  event 
occurred. 

The  whole  matter  remained  In  fieri,  and 
Clark  possessed  the  right  to  cancel  his  in- 
tended gift  of  the  property  to  Buchanan,  and 
to  take  the  title  to  himself,  which  he  has 
done.  Until  delivery  to  Buchanan,  the  pa- 
per writing,  though  signed  and  acknowledge4 
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by  Franklin  and  wife,  was  not  a  deed,  and 
had  no  more  effect  tlian  if  it  had  been  a 
blank  piece  of  paper.  It  is  different  when 
sach  paper  is  delivered  to  the  grantee  named 
therein. 

In  obedience  to  the  wilt  of  certiorari  from 
this  court,  the  jndge  made  the  following  ad- 
ditional finding  of  fact:  ''That  the  defend- 
ant W.  G.  Claris  purchased  and  paid  for  the 
land  on  his  own  initiative  without  the  knowl- 
edge of  Raymond  Buchanan,  intending  at  the 
time  to  deliver  the  deed  to  the  said  Raymond 
Buchanan  on  his  return  to  the  state,  so  that 
the  said  Raymond  Buchanan,  who  was  ille- 
gitimate, should  share  with  his  other  chil- 
dren in  his  estate,  and,  the  said  Raymond 
having  died  before  his  return  to  the  state,  the 
said  W.  C.  Clark  surrendered  the  deed  to  the 
grantors,  and  procured  the  other  deed  to 
himself.**  It  is  thus  found  as  a  fact  by  the 
court  by  consent  of  the  parties  that  the  deed 
was  never  delivered  to  Buchanan,  that  Clark 
received  it  not  as  his  agent  but  as  a  purchas- 
er for  value,  and  held  it  subject  to  his  own 
control  of  it,  and  with  the  intention  to  de- 
liver it  to  Buchanan  on  a  contingency  which 
did  not  happen,  and  that  he  was  not  under 
any  compulsion  to  have  delivered  it  at  all. 

Besides,  under  Revisal  1905,  f  9S0,  Clark 
being  a  purchaser  for  a  valuable  considera- 
tion, and  his  deed  registered  first,  the  con- 
veyance to  Buchanan,  even  if  it  had  been  de- 
livered, and  even  if  it  had  been  registered  by 
authority,  was  not  valid  against  him.  It  is 
true  Clark  had  notice  of  the  prior  deed ;  but 
it  has  been  held  in  cases  too  numerous  to  be 
cited  that  "no  notice,  however  full  and  for- 
mal, can  supply  notice  by  registration,  and  a 
purchaser  for  value  under  a  prior  registered 
deed  is  not  affected  by  notice  of  an  unreg- 
istered deed,  even  if  the  holders  thereunder 
are  in  possession  of  the  property.*'  In  this 
case  Clark  remained  in  possession,  and  Bu- 
chanan had  possession  neither  of  the  deed 
nor  of  the  land.  Tremaine  v.  Williams,  144 
N.  0.  114,  66  S.  E.  694 ;  ColUns  v.  Davis,  132 
N.  O.  106,  43  S.  E.  579;  Blalock  v.  Strain, 
122  N.  C.  283,  29  S.  E.  408;  Patterson  v. 
MlUs,  121  N.  C.  267,  28  S.  E.  368,  and  cases 
dted;  Hinton  v.  Leigh,  102  N.  C.  28,  8  S.  B. 
880;  Blevins  v.  Barker,  75  N.  C  436. 
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JONES  et  aL  v.  JONES  et  aL 

(Supreme  Court  of  North  Carolina.     Dee.  13, 

1913.) 

1.  Tbusts  (SI  17, 18^— Pabol  Tbustb-^Estab- 

USUMBNT. 

A  trust  may  be  ingrafted  by  parol  on  a  deed 
of  bargain  and  sale  containing  a  declaration  of 
the  use  in  favor  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §S  15-24;   Dec.  Dig.  ff  17,  18.*] 

2.  Tbusts  (§i  17,  18*)~Pabol  Tbust&— Estab- 

IJSHVENT. 

Under  Bevisal  1006,  f  979,  providing  that 
deeds  proved  and  registered  shall  operate  as  if 


such  title  had  been  made  \>j  fine,  common  recov- 
ery, livery  of  seisin,  attornment,  or  in  any  other 
ways  practiced  in  JQngland,  the  court,  in  admin- 
istering the  doctrine  of  parol  trusts,  will  treat  a 
duly  proved  and  registered  deed  of  bargain  and 
sale  conveying  land  as  a  feoffment,  and  uphold 
interests  established  by  parol. 

[Ed.  Note.— For  other  cases,  see  Trusts,  OenL 
Dig.  II  1&.24;   Dec  Dig.  U  17,  !&*] 

3.  BviDBNOE     (I    419*}— Pabol    Evidbho— 
Dkeds— Becztal  of  Considsbation. 

A  recital  of  consideration  paid  in  a  deed 
is,  as  between  the  parties  thereto,  open  to  denial 
or  explanation  by  paroL 

[EM.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  K  1912-1928 ;    Dec.  Dig.  |  419.*] 

4.  Tbusts  (||  17,   18*)— Pabol  Tbustb— Es- 
tablishment. 

In  the  absence  of  a  statute  relating  specific- 
ally to  parol  trusts,  the  statute  of  frauds,  re- 
quiring contracts  concerning  land  to  be  in  writ- 
ing, does  not  affect  the  validity  of  trusts,  or  the 
evidence  by  which  they  may  be  established. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  1&-24 ;   Dec.  Dig.  {|  17,  18.*1 

Appeal  from  Superior  Court,  Buncombe 
County;   Adams,  Judge. 

Civil  action  by  W.  C.  Jones  and  another 
against  Julia  E.  Jones  and  another  to  es- 
tablish a  parol  trust  in  land.  From  a  Judg- 
ment for  plaintiffs,  defendant  named  ap- 
peals.   Affirmed. 

There  was  allegation,  with  evidence  on 
part  of  plaintiff  tending  to  show,  that  in 
March,  1897,  G.  T.  Jones,  now  deceased,  by 
deed  of  bargain  and  sale,  reciting  a  valuable 
consideration  paid,  in  the  sum  of  $2(X),  con- 
veyed to  his  daughter  Julia  a  valuable  tract 
of  land,  the  tract  in  controversy,  and  at  the 
time  of  conveyance  made  no  consideration 
was  paid,  and  the  daughter  took  and  held  the 
land  with  the  understanding  and  agreement, 
existent  at  the  time,  that  she  would  hold 
the  land  in  trust  for  the  grantor  and  then 
for  his  children,  the  present  plaintiff  and  de- 
fendants; that  said  G.  T.  Jones  having  died,, 
the  defendants  repudiated  the  said  trust,  in- 
sisting that  the  deed  conveyed  to  her  an  ab- 
solute estate,  and  the  pres^it  action  was  in- 
stituted to  enforce  the  said  trust  in  favor  of 
the  other  children.  The  allegations  of  com- 
plaint were  fully  denied  In  the  answer,  and 
motion  for  nonsuit  was  duly  made  and  over- 
ruled. 

The  following  issues  were  submitted  an<t 
verdict  rendered: 

"1.  Was  there  a  parol  agreement  between' 
G.  T.  Jones  and  the  defendant  Julia  E.  Jones, 
at  or  before  the  delivery  of  the  deed  of  Marcb 
19,  1897,  to  the  ^ect  that  said  Julia  SS. 
Jones  would  accept  said  deed  and  hold  the^ 
lands  therein  described  for  the  beneflt  or 
said  G.  T.  Jones  during  his  lifetime?  An- 
swer: No. 

"2.  Was  there  a  parol  agreement  between* 
G.  T.  Jones  and  the  defendant  Julia  E.  Jones, 
at  or  before  the  d^very  of  the  deed  of 
March  19,  1897,  to  the  effect  that  said  Jiili& 
B.  Jones  would  hold  the  lands  therein  de> 
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scribed  for  the  benefit  of  the  children  of 
O.  T.  Jones,  after  his  death,  to  wit,  W.  O. 
Jones,  G.  H.  Jones,  Jnlia  B.  Jones,  and  Ten- 
nie  Jones?    Answer:  Yes. 

'^.  Is  plaintiffs'  action  barred  by  the  stat- 
nte  of  limitations?    Answer:  No. 

"4.  What  is  the  annnal  rental  valne  of  said 
land?    Answer:  Nothing." 

Jas.  H.  Merrlmon  and  Harkins  ft  Van 
Winkle,  all  of  Asheville,  for  appellant 
Wells  &  Swain,  of  AsheYlile,  for  appellees. 

HOKE,  J.  (after  stating  the  fticts  as  above). 
It  was  earnestly  insisted  for  defendant,  as 
we  understood  the  position,  that  a  trust  of 
this  character  conld  not  be  Ingrafted  on  a 
deed  of  bargain  and  sale,  because  the  deed 
Itself  contained  a  declaration  of  the  use  in 
fiaTor  of  the  grantee,  and,  being  in  writing, 
the  same  conld  not  be  contradicted  by  parol 
eyidence;  (2)  that  the  recital  of  a  valaable 
consideration  of  $200,  contained  in  the  writ- 
ten deed,  would  prevent  the  establishment  of 
SQch  a  trust  by  parol.  But  a  long  series  of 
anthoritatire  decisions,  in  this  state,  are 
against  defendant  on  both  of  these  posltiona 

[1]  In  Gaylord  t.  Gaylord,  150  N.  O.  227, 
63  8.  B.  1028,  the  court  said:  "The  seventh 
section  of  the  Ebgllsh  statute  of  frauds,  for- 
bidding 'the  creation  of  parol  trusts  or  con- 
fidences of  lands,  tenements  or  heredita- 
ments, unless  manifested  or  proved  by  some 
writing,'  not  being  in  force  with  us,  and  no 
statute  of  equivalent  import  having  been  en- 
acted, these  parol  trusts  have  a  recognized 
place  in  our  Jurisprudence,  and  have  been 
sanctioned  and  upheld  in  numerous  and  well- 
considered  decisions" — citing  Avery  v.  Stew- 
art, 136  N.  O.  430,  48  S.  B.  775,  68  li.  R.  A. 
776;  Sykes  v.  Boone,  182  N.  G.  109,  43  S.  E. 
645,  96  Am.  St  Rep.  619;  Shelton  v.  Shelton, 
58  N.  G.  292;  Strong  v.  Glasgow,  6  N.  0. 
289.  In  Gaylord's  Case,  the  effort  to  estab> 
lish  the  trust  in  favor  of  the  grantor  in  the 
deed  failed;  the  controlling  principle  on  that 
question  being  stated  as  follows:  "Upon  the 
creation  of  these  estates,  however,  our  au- 
thorities seem  to  have  declared  or  established 
the  limitation  that,  except  in  cases  of  fraud, 
mistake,  or  undue  influence,  a  parol  trust,  to 
arise  by  reason  of  the  contract  or  agre^nent 
of  the  parties  thereto,  will  not  be  set  up  or 
ingrafted  in  favor  of  the  grantor  upon  a 
written  deed  conveying  to  the  grantee  the 
absolute  title, -and  giving  clear  indication  on 
the  face  of  Uie  instrument  that  such  a  title 
was  intended  to  pass.'*  It  was  no  doubt  in 
deference  to  this  principle  that  a  verdict  on 
the  first  issue  was  rendered  in  favor  of  de- 
fendant, that  issue  being  addressed  to  the  in- 
terest alleged  in  fiivor  of  G.  T.  Jones,  the 
grantor  in  the  deed;  but  as  to  the  children 
who  were  not  directly  parties  to  the  instru- 
ment it  is  well  established  that  a  parol  trust 
of  this  kind  may  be  established  by  parol  dec- 
larations cotemporary  with  the  making  of  the 


deed  or  prior  thereto  and  existent  at  the  time 
the  same  was  executed  and  title  passed.  See 
cases  referred  to  of  Sykes  v.  Boone,  supra, 
and  Avery  v.  Stewart  and  Wood  v.  Cherry, 
73  N.  O.  110,  and  the  numerous  authorities 
therein  referred  to. 

[2]  In  reference  to  defendant's  position  that 
the  deed  Itself,  contained  a  written  declara- 
tion of  the  use  in  ftivor  of  the  grantor,  in 
former  times  interests  of  this  kind  ordina- 
rily arose  and  were  made  effective  in  convey- 
ances at  common  law  and  operating  by  trans- 
mutation of  possession  as  in  case  of  feoff- 
ments, etc.;  but  as  early  as  1715,  and  by 
subsequoit  statutes,  it  was  provided  that 
written  deeds  conveying  land  in  this  Juris- 
diction, when  properly  proved  and  registered, 
shall  ''operate  to  all  intents  and  purposes  as 
If  such  title  had  been  made  by  fine,  common 
recovery,  livery  of  seisin,  attornment  or  in 
any  other  ways  used  and  practiced  within 
the  kingdom  of  Great  Britain."  Laws  1715, 
c  7, 1  2;  1  Potter's  Statutes,  p.  105;  Revised 
Statutes,  a  37,  |  1;  Present  Revisal,  I  979. 
Since  the  enactment  of  this  statute,  the 
courts,  in  administering  the  doctrine  of  parol 
trusts,  have  treated  these  deeds  of  bargain 
and  sale  and  oth^  written  instruments  for- 
mally convesring  land,  when  properly  proved 
and  registered,  as  feoffments,  and  have  up- 
held these  interests  when  established  by  prop- 
er testimony.  In  Rowland  v.  Rowland,  93  N. 
G.  221,  Ashe,  Judge,  speaking  to  the  position 
now  urged  for  defendant,  said:  "But  it  may 
be  objected  that,  as  the  deed  is  one  operating 
under  the  statute  of  uses,  no  further  use  can 
be  raised  by  it,  for  a  use  cannot  be  limited 
on  a  use.  To  ttiis  we  have  to  say  that  since 
the  year  1715  our  courts  have  been  gradually 
receding  from  the  rules  of  the  common  law 
In  the  construction  of  deeds.  By  the  act 
passed  that  year  it  was  enacted  that  the  reg- 
istration of  deeds  should  pass  lands  without 
livery  of  seisin.  The  construction  first  put 
upon  this  act  was  that  it  only  applied  to 
such  deeds  as  operated  at  common  law  by 
livery  of  seisin.  Hogan  v.  Strayhorn,  66  N. 
C.  279.  But  our  courts,  in  their  policy  of 
relaxing  the  rigid  and  technical  rules  of 
common  law,  have  since  extended  the  con- 
struction so  as  to  bring  all  of  our  deeds  of 
conveyance  within  the  purview  of  that  stat- 
ute. Thus  it  has  been  held  that  deeds  of 
bargain  and  sale  and  covenants  to  stand 
seised  to  uses  are  put  on  the  same  footing 
with  feoffments  at  common  law  with  respect 
to  seisin,  the  declaration  of  uses  thereon,  and 
the  consideration.  Love  v.  Harbin,  87  N.  C. 
249,  and  Ivy  v.  Cranberry,  66  N.  C.  223. 
Prior  to  that  statute,  and  the  more  recent  in- 
terpretation upon  it,  if  there  was  a  deed  of 
bargain  and  sale  upon  a  consideration,  the 
consideration  raised  a  use  for  the  bargainee, 
and  then  the  statute  transferred  the  legal 
estate  to  the  use — ^that  is,  to  the  bargainee; 
but  no  further  use  could  be  declared  by  the 
deed,  for  it  was  held  a  use  could  not  be 
mounted  upon  a  use.    But  there  is  no  reason 
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now  why  It  may  not  be  done,  since  the  re'g* 
istratlon  of  the  deed  has  all  the  effect  of  liv- 
ery of  seizin." 

[3,  41  And  on  the*  second  position  contend- 
ed  for  by  defendant,  that  the  recital  of  a 
valuable  consideration  of  $200  in  the  written 
deed  should  prevent  the  enforcement  of  the 
trust  as  claimed.  It  was  held  in  Barbee  ▼. 
Barbee,  108  N.  C.  581,  13  S.  E.  215,  that  the 
recital  of  consideration  paid,  in  a  written 
deed,  was  not  contractual  in  character  and 
did  not  conclude,  except  in  so  far  as  it  may 
serve  to  prevent  a  resulting  trust  in  favor 
of  the  grantor,  otherwise,  and  even  as  be- 
tween the  parties  to  the  deed,  such  recital 
is  open  to  denial  or  explanation  by  parol, 
and  while  the  actual  payment  of  a  valuable 
consideration  to  the  grantor  of  a  deed  or  by 
the  grantee,  may,  under  some  circumstances, 
be  allowed  as  controlling,  the  mere  recital 
of  such  consideration  is,  as  stated,  always 
open  to  explanation.  It  is  further  held  in 
numerous  cases  that,  in  the  absence  of  a  stat- 
ute dealing  specifically  with  parol  trusts,  the 
general  provisions  of  our  statute  of  frauds, 
requiring  contracts  concerning  land  to  be  In 
writing,  in  no  way  afTect  their  validity  nor  the 
evidence  by  which  they  may  be  established. 
Speaking  directly  to  this  question  in  Shelton 
V.  Shelton,  supra,  Chief  Justice  Pearson,  de- 
livering the  opinion,  said:  *'It  was  suggested 
an  the  argument  that  a  declaration  of  trust 
^alls  within  the  operation  of  the  act  of  1819 
(Rev.  Code,  c.  50,  §  11)  :^  *A11  contracts  to  sell 
or  convey*  land  *or  any  Interest  in  or  con- 
cerning* land,  'shall  be  in  writing.*  The 
instruction  of  this  statute  is  folly  discussed 


in  Hargrave  t.  King,  40  N.  C.  430,  and  Clon- 
inger  v.  Summit,  55  N.  C.  513.  A  bare  peru- 
sal of  the  statute  will  suffice  to  show  that 
it  cannot,  by'  any  rule  of  construction,  be 
made  to  Include  a  declaration  of  trusts,  so 
as  to  supply  the  place  of  the  section  of  the 
English  statute  of  frauds  in  regard  to  a  parol 
declaration  of  trusts,  which  our  Legislature 
has  omitted  to  re-enact  It  was  also  sug- 
gested that  a  verbal  declaration  of  trust  can- 
not be  proved  without  violating  the  rule  of 
evidence,  'A  written  instrument  shall  not  be 
altered,  added  to,  or  explained  by  parol.' 
The  reply  is,  if  this  position  be  true,  the 
English  statute  in  respect  to  the  declaration 
of  trusts  was  uncalled  for,  and  the  doctrine 
of  verbal  declaration  of  trusts  would  not 
have  obtained  at  common  law.  The  trutli 
is,  neither  the  declaration  nor  the  implication 
of  a  trust  has  ever  been  considered  as  af- 
fected by  that  rule  of  evidence.  The  deed 
has  its  full  force  and  effect  in  passing  the 
absolute  title  at  law,  and  is  not  altered,  add- 
ed to,  or  explained  by  the  trust,  which  Is  an 
incident  attached  to  it,  in  equity,  as  affecting 
the  conscience  of  the  party  who  holds  the 
legal  title.*'  A  position  qualified  to  some 
extent,  as  we  have  seen  in  Gaylord*s  Case, 
where  it  is  sought  to  establish  a  trust  in 
favor  of  the  grantor  in  the  deed,  but  other- 
wise effective  and  controlling.  This  has  been 
the  uniform  ruling  in  this  Jurisdiction,  and  \s 
now  too  firmly  established  to  permit  of  far- 
ther question. 

There  is  no  error,  and  Judgment  for  plain- 
tiff is  affirmed. 

No  error. 
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(96  S.  C.  US) 
STONE  y.  ATLANTIC  COAST  LINB  B. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Dec.  15, 

1913.) 

2.  Masteb  and  Servant  (i  243*)— Dibath  of 
Cab  Repaibeb— Rioet  of  Rboovebt. 

Where  a  car  repairer  is  killed  while  be- 
neath a  car  without  displaying  a  blue  flag,  in 
violation  of  a  rule  of  the  company,  there  can 
be  no  recovery  for  his  death,  though  he  was 
engaged  in  the  performance  of  his  duties  and 
inferred  from  the  statements  of  the  conductor, 
who  caused  the  blue  flag  to  be  taken  down,  that 
he  desired  to  use  only  another  track  than  that 
on  which  the  accident  occurred. 

[Ed.  Note.--For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  682,  759-776 ;  Dec.  Dig. 
i  243.*] 

2.  Masteb  and  Sbbvant  (i  247*)— Death  of 
Cab  Rbpaibebt— Actionable  Negligence. 
That  the  engineer  in  charge  of  an  engine 
which  backed  into  a  car  and  killed  a  car  re- 
pairer beneath  the  car  was  incompetent  did  not 
render  the  railroad  company  liable  for  the 
death,  where  the  accident  was  due  to  the  car 
repairer's  negligent  violation  of  the  blue  flag 
rule  and  not  to  such  incompetency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  795-800;  Dec.  Dig.  § 
247.*]     • 

8.  Masteb  and  Sebvant  (S  137*1— Death  of 
Car  Refaibeb— Actionable  Negligence. 
The  engineer  and  conductor  in  charge  of  an 
engine  which  backed  into  a  car  beneath  which 
a  car  repairer  wad  without  a  blue  flag  signal 
were  not  guilty  of  actionable  negligence  in  caus- 
ing his  death,  where  they  did  not  know  of  his 
presence ;  they  being  unaer  no  duty  to  be  care- 
ful of  his  safety  without  the  protection  of  a 
blue  flag. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «§  269,  270,  273,  274,  277, 
278;    Dec  Dig.  {  137.*] 

Fraaer,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Ricliland  County;    Geo.  W.  Gage,  Judge. 

Action  by  Roberta  C.  Stone,  administra- 
trix, etc,  against  the  Atlantic  Coast  Line 
Railroad  Company  and  others.  From  Judg- 
ment for  plaintiff,  the  defendant  named  ap- 
peals.   Reyersed. 

Barron,  Moore,  Barron  &  McKay,  of  Co- 
lumbia, for  appellant  Frank  G.  Tompkins, 
of  Colnmbia,  J.  M.  Wise,  of  Chester,  and  W. 
Hampton  Cobb,  of  Columbia,  for  respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment aganist  the  defendants  for  $20,000  dam- 
ages for  the  death  of  her  intestate,  Samuel 
B.  Stone,  which  is  alleged  to  have  been  caused 
by  the  Joint  and  concurrent  negligence  of  the 
defendants.  Stone  was  a  car  repairer,  work- 
ing in  the  yard  and  under  the  rules  of  the 
defendant  railroad  company,  though  he  was 
working  for  another  railroad  company. 
Rules  26  and  989,  under  which  Stone  was 
working,  read  as  follows: 

"Rule  26.  A  blue  flag  by  day  and  a  blue 
light  by  night,  displayed  at  one  or  both  ends 
of  an  engine,  car  or  train,  indicates  that 
workmen  are  under  or  about  it;   when  thus 


protected,  it  must  not  be  coupled  to  or  mov- 
ed. Workmen  will  display  the  blue  signals 
and  the  same  workmen  are  alone  authorized 
to  remove  them.  Other  cars  must  not  be 
placed  on  the  same  track  so  as  to  intercept 
the  view  of  the  blue  signals,  without  first 
notifying  the  workmen." 

*'Rule  989.  They  will  make  no  inspection 
or  repairs  to  cars,  either  in  trains  or  where 
liable  to  be  moved,  except  under  the  pro- 
tection of  the  signal  prescribed  in  rule  No. 
26." 

On  the  day  of  the  accident,  Stone  and  his 
helper,  Futch,  were  working  under  a  car  on 
track  4  and  were  protected  by  a  blue  flag, 
when  the  defendant  McDaniel,  the  yard  con- 
ductor, who  was  making  up  a  train,  came  to 
them  and  asked  them  to  take  down  their  flag 
so  that  he  could  come  in  on  that  track  and 
get  some  cars.  Stone  sent  his  helper  to  take 
down  the  flag,  and  Futch  and  McDaniel  went 
off  together,  leaving  Stone  between  tracks  4 
and  5.  After  Futch  and  McDaniel  had  gone 
some  distance  between  tracks  4  and  6,  Mc- 
Daniel crossed  track  5  to  give  some  signals 
to  his  coupler  and  engineer,  the  defendant 
Tindal.  About  that  time,  Futch  saw  a  train 
of  cars  backing  in  on  track  5,  and,  as  he 
said  was  his  custom,  he  looked  back  to  see 
where  his  partner  was.  As  he  did  so,  he  saw 
Stone  sitting  on  the  end  of  a  cross-tie  under 
a  box  car  on  track  5.  Before  he  could  warn 
him  of  his  danger,  the  car  was  struck  and 
shoved  back,  and  a  grease  box  struck  him 
and  broke  his  back.  He  died  of  the  injury 
a  few  days  afterwards.  The  engineer  was  on 
the  engine  about  ten  cars  distant  from  the 
one  under  which  Stone  was  sitting.  The 
coupling  was  made  by  signals  given  to  the 
engineer  by  the  yard  conductor.  There  were 
two  switch  engines  at  work  on  the  yard  near- 
ly all  the  time,  and  employ^  on  the  yard 
knew  that  any  car  not  protected  by  a  blue 
flag  was  liable  to  be  coupled  to  or  moved  at 
any  time.  It  was  raining  on  the  day  of  the 
accident,  and  as  it  was  Stone's  duty  to  keep 
a  record  of  the  numbers  of  the  cars  repaired 
by  him,  as  well  as  of  the  repairs  made  on 
each,  it  was  supposed  that  he  went  under  the 
car  on  track  5  to  get  out  of  the  rain,  either  to 
make  entries  in  his  book  or  to  look  over  h!s 
"bad  orders";  that  is,  the  list  of  cars  to  be 
repaired.  The  car  that  Stone  was  under  was 
about  the  flfth  from  the  one  that  was  coupled 
to,  and  there  was  testimony  tending  to  prove 
that,  if  the  coupling  had  been  made  with 
proper  care,  that  car  would  not  have  been 
moved. 

The  spedflcations  of  negligence  in  the  com- 
plaint are  as  follows: 

"(a)  In  carelessly  and  negligently  causing 
and  permitting  the  locomotive  en^ne,  with 
the  cars  attached  thereto,  to  be  brought  in 
contact  with  the  train  of  cars  standing  on 
track  5  with  such  great  and  unnecessary 
force  and  violence  as  was  calculated  to  in- 
jure the  plaintiff's  Intestate  and  other  per- 
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sons  in  and  about  the  said  track  in  pursuit 
of  their  daily  labor. 

"(b)  In  falling  to  notify  plaintUTs  intestate 
that  the  defendants  intended  to  move  the 
cars  near  which  he  was  standing  after  the 
defendant  McDanlel  had  given  him  such  no- 
tice as  was  calculated  to  make  him  think  the 
car  was  coming  in  on  track  4. 

''(c)  In  filing  to  give  the  plaintiff's  intes- 
tate notice  that  the  defendants  were  bring- 
ing an  engine  in  on  track  5,  when  they  knew, 
or  should  have  known,  that  he  did  not  expect 
the  train  to  come  in  on  that  track  at  that 
time,  and  when  the  said  defendant  McDan- 
lel knew  that  he  was  engaged  in  work  at  or 
near  the  point  which  would  be  moved  and 
made  perilous  to  him  by  the  entry  of  said 
cars. 

"(d)  In  that  they  ran  the  said  switch  en- 
gine and  train  of  cars  attached  thereto  at  a 
reckless  and  negligent  rate  of  speed  while 
bringing  the  same  on  track  5  to  connect  it 
with  the  cars  standing  on  the  said  track. 

**(e)  In  that  they  backed  the  train  of  cars 
into  the  said  track  without  any  person  on 
the  back  end  of  the  same  to  warn  employes 
and  other  persons  properly  on  the  premises 
of  the  approach  of  danger. 

"(f)  In  that  they  backed  the  said  train  of 
cars  along  the  said  track  without  any  one  on 
the  end  of  same  to  warn  employ^  and  oth- 
ers rightfully  there  of  the  approach  of  dan- 
ger, as  by  the  rules  and  regulations  of  the 
road  they  were  required  to  do,  and  the  de- 
ceased was  led  to  believe  that  he  would  re- 
ceive such  protection. 

"(g)  That  the  engineer,  the  defendant  ■ 
Tindai,  was  an  incompetent  person  and  un- 
able, in  fact,  to  properly  and  carefully  run 
the  said  engine  with  due  regard  to  the  safe- 
ty of  others,  which  unfitness  caused  him  to 
make  the  connection  with  the  cars  with  such 
force  and  violence  as  to  injure  the  plain- 
tiff's intestate,  all  of  which  unfitness  was 
known  to,  or  should  have  been  known  to,  the 
defendant  Atlantic  Ck>ast  Line  ttailroad  Com- 
pany." 

From  the  view  which  we  take  of  the  case, 
it  will  be  necessary  to  consider  only  the  as- 
signment of  error  in  the  refusal  of  the  mo- 
tion of  the  defendants  for  the  direction  of 
the  verdict  in  their  favor  on  the  ground  th«it 
there  was  no  evidence  of  actionable  negli- 
gence on  the  part  of  the  defendants,  and  that, 
if  there  was,  plaintiff  was  guilty  of  contrib- 
utory negligence  in  going  under  the  car,  un- 
der the  circumstances  stated.  We  cannot 
resist  the  conclusion  that  the  motion  should 
have  been  granted.  The  law  which  denies  to 
a  servant  the  right  to  hold  his  master  liable 
for  the  injury  directly  resulting  from  his  own 
violation  of  the  rules  of  the  master  is  found- 
ed not  only  upon  sound  policy  but  also  upon 
the  plainest  dictates  of  reason  and  Justice. 
1  Labatt,  M.  &  S.  §  365;  8  ElUott  on  Rail- 
roads, §  1282;  Bence,  Con.  Neg.  §  141;  20 
A.  &  B.  Enc.  L.  (2),  105;  26  Cyc  1267. 

In  Stephens  v.  Railway,  82  S.  C.  542,  64  S. 


E7.  601,  this  court  said:  "It  concerns  the  pub- 
lic safety  that  courts  should  not  sanction 
the  attempts  of  employ^  of  railroad  com- 
panies to  waive  or  disregard  any  of  the  rules 
adopted  for  the  protection  from  injury  of  the 
employ^  themselves,  as  well  as  passengers."* 
And,  again,  in  the  same  case,  the  court  said: 
"If  he  (Stephens)  knew  those  rules  of  cau- 
tion or  could  liave  known  them  by  the  exe^ 
else  of  reasonable  diligence,  then  he  could 
not  recover,  because  liis  act  was  in  direct 
violation  of  them." 

In  Mills  V.  Railroad  Co.,  85  S.  O.  471,  67 
S.  B.  568,  the  court  reafQrmed  the  principle 
above  quoted  from  the  Stephens  Case  and 
said:  "It  is  undoubtedly  the  duty  of  the 
servant  to  render  obedience  to  the  rules  of 
the  master,  which  are  reasonable,  not  abro- 
gated or  waived,  promulgated  for  the  safety 
of  the  servants  and  those  affected  by  the 
operation  of  the  master's  business,  known  to 
the  servant  actually  or  constructively,  when 
the'  servant  is  chargeable  with  notice  of  ex- 
istence of  conditions  the  rules  were  framed 
to  meet,  and  when  there  exists  no  emergency 
or  higher  obligation  which  should  excuse  fail- 
ure  to  obey."  * 

In  Pinckney  v.  Railroad  Co.,  89  S.  Gw  527, 
72  S.  B.  894,  the  court  said:  "The  case  turns 
mainly  on  whether  the  evidence  offered  by 
the  plaintiff  proved  conclusively  that  he  had 
been  guilty  of  contributory  negligence  in  dis- 
regarding the  rule  of  the  company  requir- 
ing a  car  repairer  working  under  a  car  to 
protect  himself  by  a  blue  fiag.    If  the  plain- 
tiff proved  that  he  did  disregard  such  a  rule, 
known  to  him  to  be  in  force  and  so  essential 
to  his  own  safety  as  well  as  the  safety  of 
other  employes  and  the  general  public,  when 
he  could  have  complied  with  it  by  reasonable 
effort  on  his  part,  and  thus  prevented  the 
injury,  then  the  nonsuit  was  proper.     Ste- 
phens Y.  Railroad  Co.,  82  S.  a  542,  64  3.  B. 
601."    The  nonsuit  was  set  aside,  however, 
on  the  ground  that  it  did  not  conclusively  ap- 
pear that  blue  flags  were  not  used  on  the  oc- 
casion when  the  plaintiff  was  injured,  and 
because  the  trial  court  excluded  evidence  as 
to  the  condition  of  the  flags  which  had  been 
furnished   him.     Plaintiff  offered   to   prove 
that  they  had  been  broken  and  destroyed  by 
being  run  over  by  the  engines  and  cars  while 
shifting  was  being  done  in  the  yard  where 
he  was  at  work,  so  that  he  could  not  comply 
with  the  rule.    This  court  said  that  it  was 
error  to  exclude*  such  testimony,  because  it 
might  have  appeared  that  the  flags  were  so 
broken  as  to  be  useless,  and  that  plaintiff  had 
been  unable  to  procure  others.    On  the  second 
trial  a  verdict  for  the   plaintiff  was    sus- 
tained, and  the  refusal  of  the  circuit  court 
to  grant  a  nonsuit  or  direct  a  verdict  for  de- 
fendant, on  the  ground  that  plalntlff*s   in- 
Jury  resulted  from  his  violation  of  the  blue 
flag  rule,  was  affirmed  because  there  was  tes- 
timony tending  to  show  that  plaintiff   was 
ordered  by  a  representative  of  the  master  to 
go  under  a  car  and  make  repairs,  notwltb- 
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standlDir  be  knew  tliat  plaintiff  had  no  blue 
flags  to  display;  tbose  that  had  been  farnlsh- 
ed  haying  been  broken  up,  as  above  stated, 
which  itict  had  been  reported  to  him  by  the 
plaintiff,  and  reqnlaitlon  had  been  made  upon 
htm  for  othera  It  was  also  stated  In  the 
ophdon  of  the  majority  of  the  court,  as  a 
drcnmstance  affording  an  additional  reason 
for  sustaining  the  ruling,  that,  when  plaintiff 
went  to  work  under  the  car,  there  was  only 
one  engine  In  the  yard,  and  plaintiff  went  to 
the  conductor  of  the  train  to  which  it  was 
attached  and  told  him  he  was  going  under 
the  car  to  work,  and  that  he  did  so  In  re- 
liance upon  the  assurance  of  the  conductor 
that  he  was  not  going  to  do  any  more  shift- 
ing but  was  then  about  to  leave  for  Augusta. 
Two  of  the  justices  were  of  the  opinion,  how* 
erer,  that  "the  plaintiff  could  not  excuse  his 
disregard  of  the  rule  on  the  ground  that  he 
chose  to  adopt  the  substitute  of  telling  the 
conductor  of  the  train  that  he  was  going 
under  the  car  and  getting  his  promise  not 
to  ran  on  him."  Plnckney  ▼.  Atlantic  CkMst 
line  R.  Co^  92  S.  C  663,  76  S.  E.  976. 

In  Bouchlllon  v.  Railway,  90  S.  G.  42,  72 
&  E.  634,  Ann.  Gas.  19130, 1,  Bouchlllon,  the 
engineer  of  a  hoisting  engine  attached  to  a 
work  train,  left  his  place  In  the  shanty  car 
and  got  upon  the  locomotive.  In  violation  of  a 
rule  of  the  company.  The  engine  was  de- 
railed, and  he  was  killed.  This  court  sus- 
tained a  nonsuit  on  the  ground  that  he  was 
gnllty  of  contributory  negligence,  as  a  matter 
of  law.  In  violating  the  rule  of  the  company; 
there  being  no  call  of  duty,  or  necessity,  or 
direction  from  a  superior  oflScer  or  agent  to 
do  so.  The  court  further  held  that.  In  the 
absence  of  the  rule  forbidding  employ^  to 
ride  on  the  locomotive,  he  was  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
which  barred  recovery,  because  he  volun- 
tarily left  a  safe  place  and  put  himself  In 
one  of  obviously  greater  danger;  It  appear- 
ing that.  If  he  had  not  done  so,  he  would  not 
have  been  Injured. 

[1]  So,  In  this  case,  there  Is  no  testimony 
tending  to  excuse  the  violation  of  the  rule. 
There  Is  not  a  particle  of  testimony  that  the 
conductor  or  engineer  or  any  one  else  knew 
that  Stone  had  gone  under  the  car  on  track 
6,  even  If  that  could  be  accepted  as  a  sufD'- 
dent  excuse;  nor  is  there  any  testimony 
tending  to  prove  any  satisfactory  reason  for 
his  having  done  sa  It  Is  argued  that  he  did 
it  to  get  out  of  the  rain  in  order  that  he  might 
read  over  his  list  of  "bad  orders,*'  or  cars 
to  be  repaired,  or  make  entries  In  his  books 
of  repairs  that  he  had  already  made.  At 
best,  that  Is  only  speculation  and  conjecture. 
But,  even  If  It  were  proved  that  such  was 
his  purpose.  It  would  not  excuse  his  violating 
the  rule.  It  would  be  a  mockery  of  justice 
to  say  that  the  master  must  make,  promul- 
gate, and  enforce  rules  for  the  safety  of  his 
servant,  and  allow  the  servants  to  set  them 
at  naught  upon  such  a  flimsy  pretext,  and 
hold  the  master  liable  for  Injuries  resulting 


therefrom.  Even  If  Stone's  reason  for  going 
under  the  car  was  as  supposed,  It  was  en- 
tlrely  insufficient  to  justify  his  violation  of 
so  Important  a  rule  and  one  whose  violation 
was  fraught  with  so  mudi  danger  to  himself. 
It  Is  argued,  however,  that  when  McOanlel, 
the  conductor,  asked  him  to  take  down  his 
blue  flag,  saying  that  he  wanted  to  come  in 
on  track  4  with  the  engine  to  get  some  cars. 
Stone  inferred  that  he  would  come  In  on 
track  4  Immediately;  that  Is,  before  going  on 
track  6.  The  only  witnesses  who  testified  to 
what  the  conductor  said  were  Futch,  Stone's 
helper,  and  the  conductor  himself.  Futch 
testifled  that  the  conductor  told  them  he 
wanted  to  come  In  on  track  4  but  did  not  tell 
them  when.  McDaniel  said  he  told  them  he 
wanted  to  come  In  on  that  track  In  a  few 
minutes,  and  to  get  their  blue  flag  down. 
Without  conceding  that  the  factfr  warranted 
the  supposed  Inference,  it  was  not  sufficient 
to  justify  the  violation  of  the  rule,  which 
was  made  to  prevent  just  such  mistakes  and 
misunderstandings. 

The  case  of  Murphy  v.  Railwiay,  89  S.  G. 
16,  71  a.  B.  296,  is  direcUy  in  point  In  that 
case  Murphy,  the  yard  conductor,  gave  his 
switch  list  to  Gom,  head  brakeman  and  next 
In  charge,  and  told  him  to  switch  the  cars 
for  track  2  into  that  track  first,  and  then  to 
switch  those  for  track  8  into  that  track. 
After  giving  these  orders^  he  undertook  to 
cross  track  A  by  climbing  between  certain  cars 
standing  on  that  trade  While  he  was  be- 
tween the  cars,  these  were  struck  by  a  car, 
which  Gom  shifted  into  that  track  before 
shifting  the  cars  for  track  2  into  that  track, 
and  Murphy  was  injured.  It  was  held  that 
Gom  was  not  guilty  of  negligence  in  exercis- 
ing his  discretion  as  to  the  order  of  putting  the 
cars  on  the  several  tracks  and  in  thereby  dis- 
obeying the  instractlons  of  Murphy,  because 
there  was  no  evidence  that  he  had  any  rea- 
son to  suspect  that  Murphy  or  any  one  else 
would  be  between  the  cars  on  track  3.  Mr. 
Justice  Woods  said:  *' According  to  the  well- 
established  role  as  to  negligence  and  proxi- 
mate cause,  the  test  was  whether,  by  the  ex- 
ercise of  ordinary  care,  Gom  ought  to  have 
foreseen  that  any  Injury  might  reasonably  be 
anticipated  from  his  act  of  backing  the  train 
on  track  No.  3.  (Gitlng  authorities.)  •  ♦  ♦ 
There  are  vital  differences  between  this  case 
and  Trimmier  v.  Atlanta  &  G.  A.  L.  Ry.,  81 
S.  G.  203,  62  S.  E.  209.  In  that  case  there 
was  evidence  of  a  switch  negligently  left 
open,  and  the  backing  of  the  cars  on  a  track 
where  the  conductor,  Allison,  was  walking 
in  the  discharge  of  his  duty,  with  his  back 
to  the  ear  that  ran  on  him.  Those  in  charge 
of  shifting  cars  always  have  reason  to  sus- 
pect that  other  employte  may  be  on  or  near 
the  tracks  in  the  yards  of  a  railroad  com- 
pany and  for  that  reason  must  be  on  the 
lookout  for  such  persons.  So  It  was  held  in 
that  case  that  there  was  some  evidence  of 
negligence  to  go  to  the  jury.  On  the  con- 
trary, in  this  case  there  was  no  reason  what- 
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eyer  for  Ck>ni  to  suppose  that  Murphy  or  any  i 
one  else  was  between  the  cars.  Surely  it  can- 
not be  that  a  railroad  company,  before  moT- 
Ing  its  cars,  must  be  on  the  lookout  for  per- 
sons who  choose  to  go  between  its  cars  en- 
tirely out  of  sight  of  its  employte  operating 
the  train."  It  was  also  held  that  Murphy 
was  guilty  of  contributory  negligence,  as 
matter  of  law,  in  going  between  the  cars. 
The  facts  of  the  present  case  are  even  stron- 
ger than  those  of  the  Murphy  Case  in  support 
of  the  contention  that  Stone  was  guilty  of 
contributory  negligence  in  going  under  tfie 
car. 

[2,3]  We  think  also  that  the  testimony 
fails  to  show  any  actionable  negligence  on 
the  part  of  the  defendants  or  any  of  them. 
The  only  negligence  charged  against  the  rail- 
road company  is  that  of  McDaniel,  the  con- 
ductor, and  *Tindal,  the  engineer.  To  be  sure, 
the  company  is  charged  with  negligence  in 
employing  Tindal  on  the  ground  that  he  was 
incompetent  But,  if  Tindal  himself  was  not 
guilty  of  any  actionable  negligence,  it  goes 
without  saying  that  it  makes  no  difference 
whether  he  was  competent  or  not 

Actionable  negligence  connotes  the  idea  of 
a  duty  to  exercise  care  The  converse  of  the 
proposition  must  be  true,  that,  if  there  is  no 
legal  duty  to  take  care,  tiiere  is  no  action- 
able negligence.  Judge  Thompson  states  the 
principle  thus:  "An  essential  ingredient  in 
any  conception  of  negligence  is  that  it  in- 
volves the  violation  of  a  legal  duty,  which 
one  person  owes  to  another,  the  duty  to  take 
care,  for  the  safety  of  the  person  or  property 
of  the  other;  and  the  converse  proposition 
is  that,  where  there  is  no  legal  duty  to  exer- 
cise care,  there  can  be  no  actionable  negli- 
gence. Therefore  it  is  reasoned  that  a 
plaintiff  who  grounds  his  action  upon  the 
negligence  of  the  defendant  must  show  not 
only  that  the  conduct  of  the  defendant  was 
negligent  but  also  that  it  was  a  violation  of 
some  duty  which  the  defendant  owed  to 
him."  1  Thomp.  Neg.  {  3.  The  same  princi- 
ple is  laid  down  in  29  Gyc.  419,  and  at  page 
426,  in  discussing  the  requisites  of  the  duty, 
the  author  says:  "The  duty  must  be  owing 
to  the  person  injured  and  must  be  in  res];>ect 
of  the  very  matter  or  act  charged  as  negli- 
gence." 

Let  the  conduct  of  McDaniel  and  Tindal  be 
considered  in  the  light  of  this  principle. 
How  can  it  be  said,  in  reason,  that  either  of 
them  owed  Stone  any  duty  to  be  careful  for 
his  safety  under  a  car  in  the  yard  without 
the  protection  of  a  blue  flag?    What  right 


had  either  to  suppose,  for  a  moment,  that  he 
would  violate  so  important  a  rule  for  his 
own  safety?  Or,  even  if  there  had  been  no 
such  rule,  that  he  would  have  been  guilty  of 
such  reckless  folly  as  to  go  under  a  car  in 
a  railroad  yard  where  two  engines  were  con- 
stantly switching,  and  where  one  of  them 
was  then  switching  in  his  immediate  vicini- 
ty. The  testimony  shows  that  the  employ^ 
working  in  the  yard  all  knew,  or  ought  to 
have  known,  that  switching  was  constantly 
being  done  by  two  engines  on  the  yard. 
Therefore  neither  McDaniel  nor  Tindal  owed 
Stone  any  legal  duty  to  take  care  for  his  safe- 
ty at  the  place  where  he  #as  injured,  in  the 
absence  of  any  testimony  that  (dther  of  them 
knew  that  he  was  there,  because  they  both 
had  the  best  reasons  to  suppose  that  he  would 
not  be  there.  Now,  if  the  alleged  negligence 
of  Tindal  had  caused  injury  to  one  of  the 
train  crew,  then  it  might  have  been  action- 
able, because  he  owed  the  crew  the  legal 
duty  of  taking  care  for  their  safety.  But  he 
owed  Stone  no  more  duty  under  the  car  than 
he  would  have  owed  a  tramp  who  was  a^ 
tempting  to  secrete  himself  there^  or  one  who 
was  secreted  in  the  car. 
Judgment  reversed. 

GABY,  O,  J.,  and  WATTS,  J.,  concur. 

FBASEB,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority.  I  fully  con- 
cur in  all  that  is  said  about  the  necessity 
for  obedience  to  rules;  but  I  see  nothing  in 
the  case  to  warrant  the  conclusion  that  the 
deceased  violated  any  rule.  I  see  nothing  in 
the  case  that  required  or  permitted  him  to 
flag  the  cars  on  track  No.  5.  He  was  work- 
ing on  a  car  on  track  No.  4.  The  rule  re- 
quired him  to  flag  it  as  he  was  working  on 
the  car,  and  he  was  working  under  a  flag  on 
track  No.  4.  Without  any  reference  to  the 
completion  of  his  work  and  simply  because 
track  No.  4  was  needed  for  other  purposes,  he 
and  his  flag  were  ordered  off  of  track  No.  4. 
He  was  warned  that  track  No.  4  was  needed. 
It  was  for  the  Jury  to  say  whether,  under  the 
circumstances,  track  No.  4  was  needed  for 
immediate  use.  He  left  track  No.  4  and  went 
to  track  No.  6.  The  tracks  were  very  near 
together.  To  step  away  from  track  No.  4 
was  to  step  toward  track  No.  5.  The  rule 
did  not  permit  him  to  flag  track  No.  S.  Was 
it  negligence  not  to  warn  him  that  the  engine 
would  come  on  track  No.  6  instead  of  track 
No.  4?  That,  in  my  Judgment,  was  a  question 
for  the  Jury. 
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DONALDSON  ▼.  TBMPLBL 

(Sapreme  Coart  of  South  Carolina.    Dec.  15, 

1913.) 

1.  Fraitd  (I  41*)— Deceit— OoMPLAiNT. 

In  an  action  for  fraud,  it  is  not  necesiary 
that  the  complaint  alleged  fraud  In  direct  terms, 
but  it  is  necessary  that  all  the  facts  constitut- 
ing the  alleged  fraud  or  from  which  It  is  neces- 
sarily implied  be  set  up. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Oent 
Dig.  H  36,  37 ;  Dec.  Dig.  $  41.*] 

2.  Fraud  (§  43*)— Complaint— Wiixfulwbss 
AND  Wantonness. 

Where,  in  an  action  to  recover  damages 
for  defendant's  wrongful  refusal  to  loan  plain- 
tiff money  with  which  to  make  certain  improve- 
ments on  real  property,  the  complaint  merely 
alleged  that  defendant's  neglect  to  discharge  his 
obligations  under  the  contract  was  done  with 
willful  and  wanton  intent  to  injure  plaintiff, 
and  in  consequence  thereof  plaintiflTs  tenant 
abandoned  the  same  because  she  was  unable  to 
make  the  necessary  improvements  as  agreed,  de- 
fendant intending  and  hoping  thereby  to  force 
plaintiff  to  forfeit  the  property  which  had  been 
mortgaged  to  him  though  it  was  well  worth 
more  than  double  plaintiff's  indebtedness  to  de- 
fendant, it  did  not  state  a  cause  of  action  for 
fraud. 


[Ed.  Note.— For  other  cases. 
Dig.  S  37 ;  Dec.  Dig.  {  43.*] 


Fraud,  Cent 


8.  DAlfAGKS    r§    S9*)  —  PUNITIVB    DAMAGES  — 

Breach  of  Contbact. 
Where  a  complaint  for  breach  of  contract 
alleged  recklessness,  willfulness,  and  wanton- 
ness on  defendant's  part,  but  did  not  allege 
fraudulent  breach,  plaintiJQf  could  not  recover 
panitive  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  $  203 ;   Dec.  Dig.  §  80.*3 

4.  Damages  ({  89*>~-Bbeaoh  of  Contbaot— 
Fraud. 

In  an  action  for  breach  of  contract,  plain- 
tiff cannot  recover  punitive  damages  unless  the 
breach  is  accompanied  by  a  fraudulent  act  re- 
sulting in  damage  as  distinguished  from  mere 
fraudulent  intent 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  $  203 ;    Dec  Dig.  S  89.*] 

Fraser,  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  Comity;  a  J.  Ramage,  Special 
Judge. 

Action  by  Kate  B.  Donaldson  against  L. 
W.  Temple.  Judgment  for  plaintiff,  and  de- 
fendant appeals    Reversed. 

The  following  ia  the  complaint  referred 
to  in  the  opinion: 

'The  above>named  plaintiff,  complaining 
of  the  defendant,  alleges: 

"I.  That  heretofore,  on  or  abont  the  21st 
day  of  Jane,  1906,  the  plaintiff  was,  and  is 
now,  the  owner  of  two  certain  lots  of  land 
in  the  town  of  Dillon,  in  the  county  and 
state  aforesaid,  with  the  buildings  thereon, 
and  was  indebted  to  the  defendant  in  a  stun 
leas  than  |4,000  and  more  than  $3,000.  That 
on  or  about  said  day,  one  C.  M.  Pooser  was 
negotiating  with  this  plaintiff  for  the  rent 
of  said  two  lots  and  buildings  tiiereon,  the 
same  to  be  uaed  as  a  hotel,  t)iit  did  not  de- 
sire to  rent  same  unless  certain  improve- 


ments and  enlargements  were  made  upon 
said  buildings,  and  this  plaintiff,  being  with- 
out funds  with  which  to  make  said  improve- 
ments, although  she  well  knew  that  the 
making  of  same  would  greatly  improve 
heu  said  property  and  materially  Increase 
her  income  therefrom,  and  she  was  there- 
fore anxious  to  have  said  improvements 
made.  That  the  defendant  offered  and 
agreed  to  furnish  the  necessary  funds  to 
make  said  improvements,  not  to  exceed  the 
sum  of  $3,000,  if  this  plaintiff  would  pledge 
said  property  as  security  for  the  sum  of 
money  so  to  be  advanced  by  him,  together 
with  the  amount  of  her  aforesaid  indebted- 
ness to  him.  That  in  order  to  secure  the 
making  of  said  improvements  and  a  perma- 
nent tenant  for  said  property  at  a  lucrative 
rental,  this  plaintiff  entered  into  a  contract 
with  the  said  L.  W.  Temple  and  C.  M.  Pooser, 
a  copy  of  which  said  contract  is  hereto  at^ 
tached  as  a  part  of  this  paragraph  of  this 
complaint 

"II.  That  in  pursuance  of  the  obligations 
assumed  by  her  under  the  aforementioned 
contract  this  plaintiff  executed  to  the  de- 
fendant a  deed  to  th^  said  two  lots  of  land 
for  the  purpose  mentioned  in  said  contract, 
which  said'  deed  was  given  by  this  plaintiff 
and  accepted  by  the  defendant  as  a  security 
for  the  plaintiff's  indebtedness  to  him,  and 
for  no  other  purpose,  and  was  intended  for 
nothing  more  nor  less  than  a  mortgage,  and 
this  plaintiff  has  fully  discharged  and  carried 
out  all  of  her  obligations  under  said  contract 
as  far  as  she  is  able  to  do  so,  and  she  would 
have  been  able  to  carry  them  out  to  the  let- 
ter, and  would  have  done  so,  but  for  the 
wrongful  conduct  and  unfairness  of  the  de- 
fendant herein  complained  of.  That  the  de- 
fendant utterly  failed  and  refused  to  perform 
the  obligations  assumed  by  him  under  the 
aforementioned  contract,  or  any  part  thereof. 
He  neglected  and  refused  to  furnish  the 
money  with  which  to  make  the  improvements 
on  said  buildings  contemplated  by  said  con- 
tract, and  same  were  never  made.  That  said 
defendant's  neglect  and  refusal  to  furnish 
said  money  was  done  by  him  with  intent  to 
injure  this  plaintiff  by  depriving  her  of  the 
one  means  by  which  she  could  hope  to  pay 
for  the  indebtedness  against  said  property, 
hoping  thereby  to  force  this  plaintiff  to  for- 
feit said  prop^y  to  him,  although  said  prop- 
erty was  well  worth  more  than  double  the 
amount  of  her  indebtedness  to  him.  That 
the  defendant's  neglect  to  discharge  his  ob- 
ligations under  said  contract  in  utter  disre- 
gard of  the  rights  of  this  plaintiff  was  done 
with  willful  and  wanton  intent  to  injure  this 
plaintiff.  That  In  consequence  thereof  the 
said  C.  M.  Pooser  abandoned  said  property 
within  a  few  months  after  said  contract  was 
made,  althou^  he  was  willing  dnd  ready 
to  carry  out  his  obligations  under  said  con- 
tract, if  the  defendant  had  discharged  his  ob- 
ligations   thereunder,    and,    although    this 
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plaintiff  did  all  in  her  power  to  utilize  said 
property  and  make  the  same  productive  of 
the  best  possible  Income,  she  was  utterly  un- 
able to  realize  any  fair  Income  therefrom 
and  consequently  unable  to  make  her  indebt- 
edness to  the  defendant. 

"III.  That  by  reason  of  the  reckless,  will- 
ful, and  wanton  acts  and  conduct  of  the  de- 
fendant, as  aforesaid,  this  plaintiff  has  been 
damaged  In  the  sum  of  $9,000.  Wherefore 
this  plaintiff  demands  Judgment  against  the 
defendant: 

"1.  That  she  have  Judgment  against  the 
defendant  for  the  sum  of  $9,000  as  damages. 

^  That  the  deed  heretofore  executed  by 
her  to  the  defendant  be  adjudged  to  be  a 
mortgage  and  nothing  more. 

"3.  For  an  accounting  between  her  and 
the  defendant 

*«4.  If  It  be  found  that  she  is  stUl  indebted 
to  the  defendant,  then  that  said  property  be 
sold  under  order  of  this  court  and  the  pro- 
ceeds applied  first  to  the  payment  of  the 
amount  of  said  Indebtedness  and  that  the 
balance  be  paid  over  to  this  plaintiff. 

"5.  If  it  be  found  that  the  defendant  Is 
Indebted  to  her,  or  that  accounts  are  even  be- 
tween them,  then  that  the  defendant  be  re- 
quired to  reconvey  said  property  to  this 
plaintiff,  and  that  she  have  Judgment  against 
the  defendant  for  any  balance  due  her. 

"6.  That  she  have  Judgment  against  the 
defendant  for  the  cost  and  expenses  of  this 
action-" 

Gibson  &  MuUer,  of  Dillon,  and  Stevenson 
&  Prince,  of  Cheraw,  for  appellant  Town- 
send,  Rogers  &  McLaurln,  of  Dillon,  for  re- 
spondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendant  for  $9,000,  dam- 
ages on  account  of  an  alleged  breach  of  con- 
tract by  the  defendant  The  cause  was 
heard  in  October,  1912,  before  Special  Judge 
Ramage  and  a  Jury.  The  question  of  dam- 
ages was  submitted  to  a  Jury  and  resulted 
In  a  verdict  for  the  plaintiff  for  $3,000. 
After  entry  of  verdict  and  decree  of  court, 
ordering  sale  of  premises  and  referring  the 
case  to  the  master  for  Dillon  county  for 
the  purpose  of  an  accounting  between  the 
plaintiff  and  defendant,  an  appeal  was  taken 
by  the  defendant,  both  from  the  Judgment 
for  damages  and  from  the  decree  of  the 
court,  and  the  defendant  by  17  exceptions 
alleges  error  on  the  part  of  his  honor  in  the 
trial  of  the  cause  and  asks  reversaL 

[1]  We  will  first  consider  exceptions  7,  8, 
9,  10,  11,  and  12.  These  exceptions  allege 
error*  on  the  part  of  the  court  in  holding 
that  the  complaint  alleged  fraud,  in  refus- 
ing to  direct  a  verdict  as  to  punitive  dam- 
ages, an^  In  submitting  that  issue  to  the 
Jury.  It  is  a  well-settled  rule  that  all  of 
the  facts  constituting  the  alleged  fraud  must 
be  set  out  in  the  complaint  "It  is  not  neces- 
sary that  the  pleading  allege  fraud  in  direct 


terms;  the  charge  may  be  suflSdently  made 
by  stating  the  facts  from  which  fraud  is 
necessarily  Implied."  Ency.  of  Pleading  k 
Practice,  voL  9,  095.  "But  where  the  acts 
set  forth  in  a  bill  in  equity  do  not  them- 
selves constitute  fraud,  diarges  that  the 
acts  set  forth  are  fraudulent  do  not  presoit 
suflldent  grounds  of  equity  Jurisdiction.**^ 
Ency.  of  P.  &  P.  vol.  9,  095;  Van  Weel  v. 
Winston,  115  U.  S.  228,  6  Sup.  Ct  22,  29  Lu 
Ed.  384.  "Whether  the  fraud  be  allied  in 
the  declaration,  complaint,  or  bill,  or  set 
up  by  way  of  defense  in  plea,  answer,  or 
replication,  it  is  essential  that  the  factsf  and 
circumstances  which  constitute  it  should  be 
set  out  clearly,  concisely,  and  with  suffi- 
cient particularity  to  apprise  the  opposite 
party  of  what  he  is  called  upon  to  answer." 
State  V.  Jaques,  66  S.  C.  184,  43  S.  E.  515; 
Gem  Chemical  Co.  v.  Youngblood,  58  S.  G. 
56,  36  S.  B.  437. 

[2]  Nowhere  In  the  complaint  do  we  find 
any  general  or  special  allegation  of  fraud. 
There  was  no  allegation  that  the  defendant 
was  overreached  or  deceived.  By  the  alle- 
gation of  the  complaint  the  defendant  was 
advised  that  he  would  have  to  answer  a 
cause  of  action  for  recklessness,  willfulness, 
and  wantonness,  not  one  for  deceit  and  fraud. 

[3]  We  do  not  think,  under  the  pleadings 
in  this  case,  that  there  was  any  allegation 
of  fraudulent  breach  of  contract,  and,  that 
being  the  case,  no  punitive  damages  could 
be  recovered.     Prince  v.  Insurance  Co.,  77 
S.  C.  192,  57  S.  E.  766.    This  court  uses  the 
following  language  in  the  case  of  Givens  v» 
Electric  Co.,  91  S.  C.  on  page  424,  74  S-  E. 
1070.    Mr.  Justice  Hydrick  in  rendering  the 
opinion  of  the  court  says:    "Evidence  was 
admitted,    over    defendant's    objection,     to 
prove  remote  and  speculative  damages,  the 
court  holding  that  the  complaint  alleged  a 
willful  and  wanton  violation  of  the  contract 
which,  if  proved,  would  entitle  the  plaintiff 
to  punitive  damages.    This  was  error.     Pun- 
itive damages  are  not  recoverable  for  breach 
of  contract,  except  where  the  breach  Is  ac^ 
companied  by  an  intent  to  defraud  the  other 
party  to  the  contract    Welbom  v.  Dixon,  70 
S.  C.  108,  49  8.  B.  232.    There  is  no  allega- 
tion of  fraud  in  this  case;    therefore  puni- 
tive damages  are  not  recoverable,  notwith- 
standing  the  allegation  of  a  willful  and  wan- 
ton violation  of  the  contract  by  the  defend- 
ant''    In  this  case  there  was  neither  alle- 
gation nor  proof  of  fraud,  and,  while  hla 
honor  correctly  instructed  the  Jury   as   to 
what  the  law  was  on  this  Une,  he  was  in 
error  in   construing   the  pleadings  and   in 
not  directing  a  verdict  as  to  punitive  dam- 
ages on  the  ground  there  was  no  allega- 
tion or  proof  of  fraud  on  the  part  of  the  de- 
fendant in  the  breach  of  the  contract    These 
exceptions  are  sustained.    While  a  new  trial 
should  be  granted  on  these  exceptions,  and 
It  is  unnecessary  to  consider  the  others^  an 
examination  of   all  the   testimony   in    the 
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case  falls  to  oonrince  ns  fhat  tbere  is  any 
eiridenoe  at  all  that  wonld  warrant  a  ver- 
dict against  the  defendant  for  exemplary 
damages.  The  contract  between  the  parties 
l8  sufficient  to  fix  the  damages  by  way  of 
compensation  to  the  plaintiff,  iX  she  has  sus- 
tained any,  by  breach  of  the  same; 
The  judgment  is  reversed. 

HYDRIGK,  J.  [4]  I  concur  in  the  opinion 
of  Mr.  Justice  WATTS.  But  I  wish  to  take 
advantage  of  this  opportunity  to  correct  an 
error  of  mine  in  the  statement  of  the  rule 
when  punitive  damages  may  be  recovered 
in  actions  growing  out  of  breach  of  contract 
in  Givens  v.  Electric  Co.,  quoted  in  the  opin- 
ion of  Mr.  Justice  WATTS.  The  rule  is  there 
stated  too  broadly.  Instead  of  saying  that 
anch  damages  are  not  recoverable,  except 
where  the  breach  is  accompanied  by  a  fraud- 
ulent ••Intent,"  I  should  have  said,  except 
where  the  breach  is  accompanied  by  a  fraud- 
ulent ••act,"  resulting  in  damages  to  the 
other  party  to  the  contract,  which  is  as  far 
as  any  of  our  cases  have  gone,  as  will  be 
seen  by  reference  to  the  case  of  Welbom  ▼. 
Dixon,  where  they  are  all  dted  and  dis- 
cussed. 

GARY,  C  J.,  and  WATTS,  J.,  concur. 

FRASER,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court 
in  this  case,  for  the  reason  that  it  seems  to 
me  that  the  complaint  does  allege  fraud. 

The  complaint  alleges:  ••That  said  de- 
fendant's n^lect  and  refusal  to  furnish  said 
money  was  done  by  him  with  intent  to  in- 
jure this  plaintiff  by  depriving  her  of  the 
one  means  by  which  she  could  hope  to  pay 
for  the  Indebtedness  against  said  property, 
hoping  thereby  to  force  this  plaintiff  to  for- 
feit said  property  to  him,  although  said 
property  was  well  worth  more  than  double 
the  amount  of  her  indebtedness.  That  the 
defendant's  neglect  to  discharge  his  obliga- 
tion in  said  contract  in  utter  disregard  of 
the  rights  of  this  plaintiff  was  done  with 
wiUful  and  wanton  intent  to  injure  this 
plaintiff.'*  It  is.  true  the  plaintiff  does  not 
use  the  word  "fraud,"  but  that  which  is  done 
with  intent  to  deprive  another  of  his  rights 
is  fraud,  and  the  plaintiff  has  alleged  that 
wbidi  would  make  fraud,  and  therefore,  it 
seems  to  me,  has  alleged  fraud.  Whatever 
may  be  thought  of  the  preponderance  of  the 
evidence,  I  think  there  was  evidence  from 
which  the  jury  might  have  inferred  fraud. 
The  question  for  this  court  is:  Was  thero 
any  evidence? - 

Neither  can  I  concur  in  the  statement  of 
Mr.  Justice  HYDRICK  at  the  conclusion  of 
the  opinion  of  Mr.  Justice  WATTS,  because 
fraud  includes  omission  as  well  as  commis- 
sion.   It  seems  to  me  that  an  act  is  not 


fraudulent  In  its^,  and  only  becomes  fraud- 
ulent when  there  is  an  intent  to  deprive  an- 
other of  some  legal  right 

The  statement,  therefore,  which  confines 
fraud  to  an  act,  ignores  fraudulent  omis- 
sion and  concealment,  and  also  ignores,  what 
I  deem  to  be  the  rule,  that  there  must  not 
only  be  an  act  or  omission,  but  the  act  or 
omission  must  be  done  with  fraudulent  in- 
tent 


(104  N.  a  188) 
RICHARDS  V.  HODGEa 

(Supreme  Court  of  North  Carolina.    Dec.  10, 

1913.) 

1.  Evidence  (|  441*)— Parol  Evidence— Al- 
tering Contract. 

As  a  rule,  a  written  contract  complete  on 
its  face,  cannot  be  changed  by  parol  evidence 
of  prior  or  contemporaneous  inconsistent  agree- 
ments, in  absence  of  fraud,  accident,  or  mis- 
take. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  11  1719.  1723-1763,  1765-1845^ 
2030-2047;   Dec.  Dig.  S  441.»] 

2.  Evidence  (|  441*)  —  Pabol  Evidence  — 
Notes. 

Plaintiff  sold  to  defendant  his  stock  in  a 
certain  corporation  under  a  written  contract 
providing  that  defendant  should  pay  $100  in 
cash,  and  execute  16  notes  payable  every  three 
months.  Held,  in  an  action  on  the  notes,  that 
evidence  was  admissible  that  at  the  time  of  the 
sale  plaintiff  orally  agreed  to  take  four  notes 
of  the  corporation  In  substitution  for  and  sat- 
isfaction of  the  16  notes,  the  stock  beinir 
bought  for  the  benefit  of  the  corporation,  and 
that  plaintiff  afterwards  took  and  retained 
such  notes,  and  proved  them  in  bankruptcy 
proceedings  against  the  corporation^  such  evi- 
dence not  contradicting  the  written  contract. 

[Ed.  Note.~For  other  cases,  see  Evidence,  ' 
Cent    Dig.  J§    1719,    1723-1763,    1765-1845, 
2030-2047;  Dec  I»g.  {  441.»] 

3.  Evidence  (S  441*)  —  Parol  Evidence  — 
Yartino  Notes. 

Parol  evidence  is  not  admissible  to  show 
a  promise  which  contradicts  the  terms  and 
changes  the  legal  effect  of  a  note. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1719,  1723-1763,  1765-1846, 
2030-2047;    Dec.  Dig.  i  441.*1 

4.  Evidence  (J  441*)— Parol  E>videncb--Ool- 

LATERAL    AGREEMENT  —  EXECUTED    AGREE- 
MENT. 

A  parol  collateral  agreement  which  has 
become  executed  may  be  shown  not  to  vary  or 
contradict  a  written  agreement,  but  to  ex- 
plain and  characterize  the  transaction  in  which 
the  collateral  agreement  was  executed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1710,  1723-1763^  1765-1845, 
2030-2047;    Dec  Dig.  {  441.*] 

6.  Evidence  (§  463*)  —  Parol  Evidence  — 
Varying  CJontracts— Method  of  Perform- 
ance. 

The  parties  to  a  written  contract  can  vol- 
untarily agree  as  to  the  method  of  perform- 
ance, and  such  agreement  is  binding  at  least 
when  executed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2140-2143;  Dec  Dig.  |  463.*] 
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6.  BviDBNCB  (I  469*)— Parol  Bvidbncb— Pay- 
ment—Note  OP  Thibd  Person. 

The  voluntary  acceptance  by  the  creditor 
of  the  note  of  a  third  person  may  be  shown  to 
establish  payment  of  a  note  executed  by  the 
debtor. 

[Bid.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  $  2148;    Dec  Dig.  f  469.*] 

Appeal  from  Superior  Ck)iirt,  Henderson 
Oonnty;  I/yon,  Judge. 

Action  by  Charles  S.  Richards  against  Sam 
T.  Hodges.  From  a  Judgment  for  defendant, 
plaintiff  appeals.   Affirmed. 

Ciyll  action  to  recover  the  amount  of  cer- 
tain notes  secured  by  the  defendant  to  the 
plaintiff,  for  stock  in  the  Bell-Richards  Shoe 
Company.  The  defense  is  that,  at  the  time 
the  stock  was  purchased  and  the  notes  given, 
plaintiff  agreed  with  the  defendant  that  he 
would  accept  4  notes  of  the  company  In  full 
payment  and  satisfaction  of  the  notes  so 
given  for  the  stock,  and  that  this  agreement 
was  afterwards  carried  out,  and  the  debt 
evidenced  by  the  16  notes  thereby  settled 
and  discharged.  The  following  synopsis  of 
the  evidence  is  taken  from  the  record:  Plain- 
tiff and  defendant  were  the  majority  stock- 
holders in  the  Bell-Richards  Shoe  Company, 
a  corporation,  with  places  of  business  at 
Spartanburg,  S.  C,  Chattanooga,  Tenn.,  and 
Rocky  Mount,  N.  C.  On  August  6,  1907,  they 
entered  into  a  contract  by  which  plaintiff 
sold  and  defendant  bought  the  former's 
stock  in  said  corporation,  paying  therefor 
$100  in  cash,  and  executing  16  notes,  one  for 
$150,  and  15  for  $250  each,  and  stipulating 
that  he  would  assume  all  of  the  liabilities 
of  Mr.  Richards  In  the  company.  One  of 
said  notes  was  payable  every  three  months, 
commencing  November  6,  1907.  Defendant 
was  permitted  to  prove  that,  at  the  time  of 
the  sale  and  as  part  of  the  consideration, 
plaintiff  agreed  to  take  4  notes  of  the  Bell- 
Richards  Shoe  Company  in  substitution  for 
the  other  notes  and  in  satisfaction  of  the 
same,  as  the  stock  was  really  bought  for 
the  benefit  of  the  company.  A  few  days  aft- 
er the  defendant  purchased  the  stock,  he  sold 
the  Spartanburg  store  to  the  other  stock- 
holders of  the  corporation,  leaving  the  corpo- 
ration with  places  of  business  at  Chattanooga 
and  Rocky  Mount  In  October,  1907,  the  cor- 
poration was  adjudged  a  bankrupt  On  No- 
vember 7,  1907,  the  first  note  matured,  and 
was  protested  for  nonpayment.  The  defend- 
ant delivered  to  plaintiff  4  $1,000  notes  of 
the  company  dated  April  29,  1907,  and  due 
^  one,  two,  three,  and  four  years  after  date, 
respectively.  The  notes  were  retained  by 
plaintiff  and  his  attorneys  for  about  two  years, 
and  were  then  returned  to  defendant  These 
4  notes  purport  to  be  signed  by  the  Bell-Rich- 
ards Shoe  Company,  a  corporation  then  in 
bankruptcy,  by  the  defendant  as  secretary 
and  treasurer.    The  notes  were  payable  to 


plaintiff,  and  bore  date  more  than  four 
months  preceding  the  bankruptcy  and  more 
than  six  months  preceding  delivery.  In  Jan- 
uary, 1908,  the  plaintiff  filed  a  claim  In  bank- 
ruptcy against  the  Bell-Richards  Shoe  Com- 
pany basing  it,  not  on  the  4  $1,000  notes  made 
by  Hodges  In  December,  1907,  but  on  the  16 
notes  of  August  6,  1907,  aggregating  $3,900, 
which,  in  the  proof  of  his  claim,  he  alleged 
were  given  for  the  stock  in  the  company.  In 
the  proof  of  claim  appears  the  statement 
"that  the  only  security  held  by  Charles  S. 
Richards  for  said  debt  is  the  following:  The 
signature  of  Sam  T.  Hodges  to  the  notes 
above  referred  to,  and  the  certificates  of 
stock,  amounting  to  $4,000,  in  the  Bell-Rich- 
ards Shoe  Company,  which  have  been  deposit- 
ed by  the  said  Sam  T.  Hodges  in  the  First 
National  Bank  of  Hendersonville,  N.  C,  and 
on  which  the  said  Charles  S.  Richards  has  a 
lien.'*  The  claim  was  afterwards  withdrawn 
by  plaintiff,  and  he  received  $98.52  on  the 
capital  stock  sold  to  Hodges,  and  deposited 
in  the  First  National  Bank  of  Hendersonville 
as  security  for  the  notes  sued  on.  This  ac- 
tion is  brought  to  recover  $3,750,  alleged  to 
be  due  by  defendant  on  the  notes  of  August 
6,  1907,  which  were  made  by  him  to  plaintiff 
In  accordance  with  the  contract  entered  into 
between  them  on  that  date.  The  defense  is 
that  the  16  notes  of  August  6, 1907,  were  paid 
and  satisfied  by  the  4  $1,000  notes  of  the  cor- 
poration given  to  plaintiff. 

Plaintiff  duly  objected  to  all  evidence  tend- 
ing to  change,  vary,  or  contradict  the  origi- 
nal contract  of  the  parties,  which  was  In  writ- 
ing, and,  it  being  admitted,  he  excepted. 
The  following  verdict  was  returned  by  the 
Jury:  "(1)  Were  the  notes  sued  on  given 
with  the  understanding  and  agreement  that 
the  notes  of  the  Bell-Richards  Shoe  Com- 
pany In  the  sum  of  $4,000  should  be  received 
and  accepted  by  the  plaintiff  in  the  payment 
of  the  notes  sued  on?  Answer:  Yes.  (2)  Did 
the  defendant  deliver  to  the  plaintiff  notes  of 
the  Bell-Richards  Shoe  Company  for  $4,000, 
in  pursuance  of  such  agreement?  Answer: 
Yes."  The  Judge  charged  the  Jury  as  fol- 
lows: "(l)  Were  the  notes  sued  on  given  with 
the  understanding  and  agreement  that  the 
notes  of  the  Bell-Richards  Shoe  Company,  In 
the  sum  of  $4,000,  should  be  received  and  ac- 
cepted by  the  plaintiff  in  payment  of  the 
notes  sued  on?  That  is  a  plain  question  of 
fact  The  issue  presents  the  clear-cut  ques- 
tion of  fact  for  you  to  determine  from  the  evi- 
dence, and  if  yon  find  therefrom  and  by  the 
greater  weight  thereof,  the  burden  h^ng 
on  the  defendant,  Hodges,  to  so  satisfy  yoa 
that  this  was  the  agreement,  that  is,  that  he 
and  the  plaintiff  Richards  agreed  and  con- 
tracted at  the  time  the  notes  in  suit  were 
signed  and  delivered  to  Richards,  that  they^ 
should  be  paid  off  and  discharged  by  the 
substitution  of  the  notes  of  the  Bell-Richards 
Shoe  Company  for  $4,000  then  you  will  an- 
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Bwer  tlie  Issne  Tes*;  but  If  the  defendant 
has  not  so  satlsfled  you  from  the  evldenoe 
and  all  the  evidence  and  drcumstanoee*  you 
will  answer  the  issue  'No/  (^  If  you  answer 
tbe  first  issue  'Yes,'  the  second  issue  is,  Did 
the  defendant  deliver  to  the  plaintiff  notes  of 
the  Bell-Richards  Shoe  Company  for  $4,000, 
in  pursuance  of  such  agreement?  The  bur- 
den of  this  Issue  is  on  the  defendant  to  sat- 
isfy you  that  he  had  not  only  delivered  the 
notes  of  $1,000  each  to  Richards,  the  plain- 
tiff, but  that  he  delivered  them  in  pursuance 
of  the  contract  made  August  6, 1907,  and  not 
only  that  he  delivered  them,  but  that  they 
were  accepted  by  Richards,  in  pursuance  of 
the  prior  contract ;  and,  if  the  defendant  has 
80  satisfied  you,  you  will  answer  the  sec- 
ond Issue,  Tes' ;  but  if  he  has  not  so  satisfied 
you,  you  will  answer,  *No."*  He  further 
charged  that,  while  the  four  $1,000  notes 
would  not  be  good  against  the  creditors  of 
the  company,  or  its  stockholders,  or  in  the 
bankruptcy  court,  that  was  not  the  question, 
but  the  jury  should  simply  inquire  and  find 
whether  or  not  they  were  made,  delivered, 
and  accepted  in  execution  of  the  prior  coi>- 
tract  of  Richards  with  the  defendant;  but 
the  jury  were  told  that  they  might  consider 
the  nature  of  this  transaction  in  passing  up- 
on the  credibility  of  the  defendant,  who  had 
testified  in   the   case  in  his  own  behalf. 

Judgment  was  entered  upon  the  verdict, 
and  plaintiff  appealed. 

UsLTk  W.  Brown  and  Britt  &  Toms,  all  of 
Asheville,  for  appellant  Michael  Schenck,  of 
Hendersonville,  for  appellee. 

WALKER,  J.  (after'  stating  the  facts  as 
above).  [1]  The  general  rule  is  readily  ad- 
mitted that  a  contract  in  writing,  complete  on 
its  face,  cannot  be  altered  by  parol  evi- 
dence of  inconsistent  agreements  previously  or 
contemporaneously  made,  in  the  absence  of 
fraud,  accident,  or  mistake.  The  terms  of  a 
written  contract  cannot  be  varied  or  contra- 
dicted in  such  a  way,  but  all  such  negotia- 
tions are  conclusively  presumed  to  have  been 
merged  into  the  final  agreement,  of  which 
the  writing  is,  in  law,  the  only  memorial. 
The  difi^culty  arises  always  in  the  application 
of  this  rule  and  the  determination  in  any 
given  case  of  the  question  whether  the  pro- 
posed evidence  does  tend  to  vary  or  contra- 
dict it,  or  shows  merely  a  collateral  and  in- 
dependent agreement  having  no  such  tenden- 
cy. In  recent  years,  we  have  decided  nu- 
merous cases  with  reference  to  the  bearing 
and  application  of  this  rule  to  their  special 
fftcts,  and  some  in  which  were  involved  the 
consideration  whether  the  terms  of  the  in- 
strument were  essentially  varied  or  contra- 
dicted, and  the  obligations  of  parties  under 
the  contract  thereby  changed  or  modified. 
Cobb  V.  aegg,  137  N.  C.  153,  49  S.  B.  80; 
Evans  v.  Freeman,  142  N.  C.  61,  54  S.  £3. 
M7;  IVPewriter  Go.  v.  Hardware  Co.,  143  N. 


G.  97,  55  8.  B.  417;  Medicine  Co.  t.  MlzeU, 
148  N.  G.  384,  62  S.  B.  511;  Basnight  v. 
Jobbing  Co.,  148  N.  C.  350,  62  S.  B.  420; 
Walker  v.  Venters.  148  N.  G.  388,  62  S.  E. 
510 ;  Woodson  v.  Beck,  151  N.  G.  144,  65  S. 
B.  751,  31  L.  R.  A.  (N.  S.)  235;  Pierce  v. 
Gobb,  161  N.  a  300,  77  S.  B.  350 ;  Carson  v. 
Insurance  Co.,  161  N.  G.  441,  77  S.  E.  353; 
Ipock  V.  Gaskins,  161  N.  G.  673,  77  S.  B.  843, 
and  many  others.  But  those  cited,  if  care- 
fully  examined,  will  serve  to  illustrate  the 
force  and  extent  of  the  rule  in  its  applica- 
tion to  cases  of  varying  phases.  We  should 
give  proper  heed  to  the  admonition  of  Jus- 
tice Shepherd  in  MofiEltt  v.  Maness,  102  N.  G. 
457,  9  S.  B.  399,  quoting  the  words  of  Judge 
Taylor  in  Smith  v.  Williams,  5  N.  C.  426,  4 
Am.  Dec.  564,  and  those  of  other  eminent 
jurists^  that  the  written  memorial  is  far  more 
trustworthy  than  oral  statements  of  wit- 
nesses, '*the  sages  of  the  law  having  said 
that  the  fallibility  of  human  memory  weak- 
ens the  effect  of  that  testimony  which  the 
most  upright  mind  and  one  fuliy  Impressed 
with  the  solemnity  of  an  oath  may  be  dis- 
posed to  give  to  it"  He  counsels  us  that  in 
some  of  the  cases  we  have  approached  close 
to  the  verge  of  the  law,  and  that  there  is 
great  danger  that  we  may  pass  beyond  it 

[2J  But  we  apprehend  no  such  danger  in 
this  case,  for  the  charge  of  the  court  ma> 
well  be  sustained,  and  safely,  too»  upon  an 
unquestioned  principle  of  the  law.  There  is 
no  attempt  here  to  vary  or  contradict  the 
written  agreement,  but  only  to  show  that  the 
plaintiff  has  accepted  the  new  notes  in  full 
payment  and  satisfaction  of  the  original  ones. 
If  the  original  parol  stipulation,  that  the:f 
should  be  thus  received  as  a  discharge  of  th^ 
first  obligation,  changes  the  contract  as  evi 
denced  by  the  writing,  that  is,  the  16  notes, 
which  we  need  not  decide,  Richards  after- 
wards took  the  new  ones,  kept  them,  proved 
them  in  bankruptcy,  and,  as  the  jury  found 
under  the  evidence  and  the  verdict  as  inter- 
preted by  the  charge,  he  so  received  them  in 
substitution  for  the  other  notes  as  a  satis- 
faction thereof.  In  this  view,  it  can  make 
no  difference  whether  the  oral  stipulation 
was  made  contemporaneously  with  or  sub- 
sequently to  the  date  of  the  original  notes,  as 
he  afterwards  voluntarily  submitted  to  a 
performance  of  it  by  accepting  the  new 
notes.  It  then  became  an  executed  contract. 
The  previous  agreement  to  accept  the  notet 
of  the  company  in  substitution  for  or  as  a 
satisfaction  of  the  defendant's  notes  was,  at 
least,  competent  to  show  that  they  were  de 
livered  to  plaintiff  and  retained  by  him  for 
that  purpose,  that  is,  to  satisfy  the  others,  or 
in  other  words,  to  explain  his  act  of  receiving 
them.  The  case  of  Rugland  v.  Thompson,  48 
Minn.  539,  51  N.  W.  604,  seems  to  be  exactly 
in  point  It  appeared  there  that  the  payee 
and  holder  of  a  promissory  note  had  accepted 
from  the  maker  certain  personal  property  and 
services,  and  it  was  held  admissible  to  prove 
an  oral  agreement,  when  the  note  was  made. 
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that  whatever  should  be  thus  supplied  to  the 
payee  should  be  applied  in  payment  on  the 
note ;  such  evidence  being  admissible,  not 
to  vary  the  agreement  expressed  in  the  note, 
but  only  as  bearing  upon  and  characterizing 
the  subsequent  delivery  and  acceptance  of  the 
property  and  services.  And  so  is  the  case  of 
Buchanon  v.  Adams,  49  N.  J.  Law,  636,  10 
Atl.  662,  60  Am.  Rep.  666,  where  the  defend- 
ant proposed  to  prove  that  the  plaintiff  had 
orally  agreed  with  the  defendant,  at  the 
time  of  giving  the  note  in  suit,  that  he  would 
receive  lumber  in  payment  of  it,  and  that  it 
would  not  be  negotiated.  The  court  decided 
that  while  this  evidence,  by  itself,  was  in- 
competent, as  we  held  in  Walker  v.  Venters, 
supra,  yet  that  "this  testimony*'  offered, 
when  "supplemented  by*  proof  that  such 
agreement  was  executed,  on  the  part  of  the 
defendants,  by  the  delivery  of  more  than  suf- 
ficient lumber  to  pay  the  note,  was  admitted 
for  the  purpose  of  showing  that  the  lumber 
was  in  fact  received  in  payment  and  satisfac- 
tion of  the  note,  and  not  for  the  purpose  of 
varying  the  terms  of  the  written  promise  to 
pay.  The  rule  is  well  settled  that  evidence  of 
contemporaneous  declarations  is  inadmissible 
to  vary  the  terms  of  a  written  contract," 
citing  several  cases  in  support  of  the  ruling. 
See,  also,  G^ermania  Bank  v.  Osborne,  81 
Minn.  272,  88  N.  W.  1084 ;  Braly  v.  Henry, 
71  Gal.  481,  11  Pac  885,  12  Pac.  623,  60  Am. 
Rep.  543 ;  Honeycut  v.  Strother,  2  Ala.  186. 
The  last  three  cases  go  even  beyond  the 
necessities  of  our  case.  Reference  is  also 
directed  to  a  number  of  cases  of  a  like  tenor, 
to  be  found  in  a  valuable  note  to  Woodson 
V.  Beck,  supra,  as  reported  in  31  L.  R.  A. 
(N.  S.)  235.  The  court,  in  Middleton  v.  Grif- 
fith, 57  N.  J.  Law,  442,  31  Atl.  405,  61  Am.  St 
Rep.  617,  after  referring  to  the  case  just  cit- 
ed (Buchanon  v.  Adams),  said:  *'It  was 
held  in  Chaddock  v.  Van  Ness,  36  N.  J.  Law, 
617,  10  Am.  Rep.  256,  that  parol  evidence  of 
a  contemporaneous  agreement  between  the 
parties,  as  to  the  mode  of  payment,  which  has 
been  executed  in  satisfaction  of  the  debt, 
is  admissible  in  an  action  by  the  payee 
against  the  maker.  The  principle  upon  which 
such  evidence  is  admissible  in  an  action  by 
the  payee  is  that  it  goes  to  establish  the  fact 
of  payment  or  satisfaction.  Oliver  v.  Phelps, 
21  N.  J.  Law,  697,  603.  If  this  offer  of  evi- 
dence in  this  case  was  to  establish  a  con- 
temporaneous agreement  as  to  its  mode  or 
manner  of  payment  between  the  plaintiff  and 
defendant,  and  which  had  been  executed  in 
satisfaction  of  the  note  or  debt  secured 
thereby,  then  it  was  admissible  to  defeat  the 
action;  but,  in  order  to  be  admissible,  the 
offer  must  tend  to  show  this  result" 

[3]  Parol  evidence  will  not  be  received  for 
the  purpose  of  ingrafting  upon  a  promissory 
note,  which  appears  upon  its  face  to  caU  for 
the  payment  of  a  definite  sum  of  money  at 
a  spedfled  time,  absolutely  and  uncondition- 
ally* a  promise  which  contradicts  its  terms 


I  and  subverts  its  l^al  effect;  but  In  Zimmer- 
man V.  Adee,  126  Ind.  16,  26  N.  B.  828,  the 
court,  while  fully  recognizing  and  adopting 
that  principle,  held,  upon  a  state  of  facts 
like  ours,  "that  the  rule  which  precluded 
proof  of  prior  or  contemporaneous  oral  agree- 
ments did  not  prevent  proof  of  an  executed 
agreement,  made  at  the  time  of  the  making  of 
a  note  to  the  effect  that  the  '  instrument 
should  be  'surrendered  upon  the  performance 
of  certain  conditions,  which  had  been  fully 
performed.  Where  the  object  of  parol  evi- 
dence is  to  show  that  a  note  has  actually  been 
satisfied  in  some  other  way  than  by  the  pay- 
ment of  money,  it  is  perfectly  competent  for 
the  maker  to  show  that  contemporaneously 
with  the  making  of  the  note  it  had  been 
agreed  that  it  might  be  paid,  or  satisfied,  by 
delivering  another  note,  and  that  the  other 
note  had  actually  been  delivered  in  pursu- 
ance of  the  agreement"— <dting  Hagood  v. 
Swords,  2  Bailey  (S.  C.)  306;  Crosman  v. 
Puller,  17  Pick.  (Mass.)  171 ;  Low  v.  Tread- 
well,  12  Me.  441 ;  Bradley  v.  Bemtly,  8  Vt 
243;  Buchanon  v.  Adams,  48  N.  J.  Law,  636^ 
la  Atl.  662,  60  Am.  Rep.  666.  Citations  to 
this  point  might  easily  be  multiplied  indefin- 
itely, but  we  will  content  ourselves  with  a 
reference  to  only  a  few  of  them.  Sutton  v. 
Griebel,  118  Iowa,  78.  91  N.  W.  826 ;  Howard 
V.  Stratton,  64  Gal.  487, 2  Pac  263 ;  Tucker  v. 
Tucker,  113  Ind.  272, 13  N.  B.  710,  wtiere  the 
court  held:  "This  rule  (of  exclusion)  does 
not,  however,  prevent  the  maker  of  a  promis- 
sory note  from  alleging  and  proving  an  ex- 
ecuted agreement,  made  at  the  time  of  the 
execution  of  the  note,  that  it  should  be  de- 
livered up  upon  the  performance  of  certain 
conditions  by  the  maker.  The  effect  of  aver- 
ments and  proof  of  that  nature  is  not  to  vary, 
contradict,  or  add  to  the  note,  but  to  show 
that,  according  to  t^e  terms  of  a  collateral 
agreement,  made  at  the  time,  and  since  fully 
executed,  the  note  has  been  paid  and  satis- 
fied." See,  also,  an  elaborate  note  to  Am. 
Gas  &  V.  M.  Co.  V.  Wood,  43  L.  R.  A.  (O.  S.), 
at  page  483,  where  many  cases  to  the  like 
effect  are  collected,  especially  attention  be 
called  to  JulUiard  v.  Chaffee,  92  N.  T.  529, 
and  Patrick  v.  Petty,  83  Ala.  420,  3  South. 
779. 

[4]  We  may  consider  it  as  settled  by  the 
authorities  that  where  the  collateral  agree- 
ment, though  in  parol,  has  actually  been  per- 
formed, or  passed  from  the  executory  to  the 
executed  stage  in  the  negotiations  between 
the  parties,  it  is  competent  to  show  the  oral 
agreement,  not  for  the  purpose  of  varying  or 
contradicting  the  writing,  but  to  explain  and 
characterize  that  part  of  the  transaction  by 
which  the  collateral  agreement  was  execut- 
ed ;  and,  too,  apart  from  the  prior  oral  agree- 
ment, it  would  be  competent  to  show,  inde- 
pendently, as  an  isolated  fact,  for  what  pur- 
pose the  subsequent  notes  were  given  by  de- 
fendant and  received  by  the  plaintiff,  as  it 
does  not  alter  any  written  contract. 
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[S]  The  parties  can  volantarily  BtipQlate 
as  to  tbe  method  of  performing  their  con- 
tract (Typewriter  Co.  y.  Hardware  Ck>n  143 
N.  G.  97,  56  B.  B.  417),  and  It  is  binding  upon 
them,  at  least  when  the  agreement  is  execnt- 
ed,  as  mnch  so  as  iX  the  original  contract 
had  been  performed  identically  as  stated 
therein,  the  new  method  being  substituted 
for  the  old.  It  does  not  appear  clearly  in 
the  record  at  what  time  the  new  notes  were 
actually  dellTered.  When  an  oral  contract  of 
this  kind  is  made  with  reBped  to  perform- 
ance of  the  written  contract,  the  creditor 
who  accepts  one  set  of  notes  in  satisfaction 
of  the  other  and  prior  one  cannot  object 
that  the  new  notes  turned  out  to  be  uncolleo- 
Uble. 

[Ij  On  this  point,  the  law  is  thus  stated  in 
2  Gi^enleaf  on  Et.  (14th  Ed.)  S  523 :   "Proof 
of  the  acceptance  of  the  promissory  note  or 
bill  of  a  third  person  will  also,  support  the 
defense  of  payment    But  here  it  must  ap- 
pear to  have  been  the  voluntary  act  and 
choice  of  the  creditor,  and  not  a  measure 
forced  upon  him  by  necessity,  where  nothing 
else  could   be  obtained.    Thus,    where  the 
creditor  received  the  note  of  a  stranger  who 
owed  hii  debtor,  the  note  being  made  payable 
to  the  agent  of  the  creditor,  it  was  h^d  a 
good  payment,  thongh  the   promisor  after- 
wards faUed.    So,  where  one  entitled  to  re- 
ceive cash  receives  Instead  thereof  notes  or 
bills  against  a  third  person,  it  is  payment, 
though  the  securities  turn  out  to  be  of  no 
value.'*    editing  in  support  of  the  text  Wise- 
tnan  v.  Lyman,  7  Mass.  286,  and  other  cases. 
There  was  no  fraud  or  suppression  of  the 
facts,  and  no  necessity  forced  upon  the  plain- 
tiff to  take  the  new  notes,  and  certainly  no 
duress.     It  was  his  free  and  voluntary  act, 
with  full  knowledge  of  all  the  drcumstancesw 
Taking  an  abstractly  equitable  view  of  the 
matter,  he  has  lost  nothing  really,  as  if  he 
had  kept,  the  stock,  It  would  have  been  prac- 
tically worthless,  and  the  defendant  converse- 
ly acquired  nothing  of  value  by  the  purchase. 
Under  the  circumstances,  if  we  required  de- 
fendant to  pay  the  original  notes^  when  plain- 
tiff agreed  to  take  the  company's  notes  in 
satisfaction  of  them,  it  would  not  be  Just 
from  a  moral  standpoint,  even  if,  in  strict- 
ness, it  is  the  correct  legal  aspect  of  the  case. 
But  we  consider  the  case  only  as  it  is  affect- 
ed by  the  law,  and  not  by  any  moral  question 
involved. 

There  were  no  requests  for  special  in- 
strnctions,  presenting  any  other  feature  of 
the  case,  and,  under  the  charge  and  the  evi- 
dence, the  Jury  have  found  that  plaintiff  ac- 
tually received  the  notes  of  the  company  in 
performance  of  his  prior  contract,  and  this 
makes  a  complete  defense  to  his  recovery 
upon  the  16  notes,  there  being  ample  evidence 
to  sustain  the  charge. 
No  error. 


OlMN.  C.  306) 

PORTEB  V.  AMERICAN  CIGAR  BOX  LUM- 
BER CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1913.) 

Appeal  and  Ekbob  ({  748*)— Motion  to  Dis- 
miss—Assionmsnt  or  Ebbob— Requisites. 
Where  appellant's  assignments  of  error 
merely  referred  to  an  exception  in  the  record 
by  number  without  giving  the  purport  or  the 
text  of  the  exception,  in  violation  of  Supreme 
Court  rule  19,  i  2  (66  S.  E.  vii),  requiring  each 
assignment  to  be  so  specific  that  the  court 
would  not  be  required  to  go  beyond  it  to  as- 
certain the  question  involved,  the  defects  con- 
stituted ground  for  dismissaL 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3058-3064;  Dec  Dig.  { 
74a*l 

Appeal  from  Superior  Court,  Buncombe 
County;   Adams,  Judge. 

Action  by  J.  A  Porter  against  the  American 
Cigar  Box  Lumber  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   On  motion  to  dismiss.    Granted. 

J.  H.  Merrimon  and  Zebulon  Weaver,  both 
of  Asheville,  for  appellant  0.  O.  Cowan,  of 
Webster,  and  Martin,  Rollins  ft  Wright,  of 
Asheville,  for  appellees. 


PER  CURIAM.  This  is  a  motion  to  dis- 
miss the  appeal  and  to  affirm  the  Judgment 
for  failure  to  comply  with  rule  19,  |  2  (66 
S.  E.  vii).  An  examination  shows  that  the 
motion  is  well  founded.  In  Thompson  v.  B^ 
R.,  147  N.  C.  415,  61  S.  B.  287,  the  alleged 
assignment  of  errors  were  such  as  are  here- 
in set  out  In  that  case,  Hoke,  J.,  in  dis- 
missing the  appeal,  said:  '*These  rales  refer 
to  ^ceptlons  which  have  been  properly  as- 
signed for  error  in  accordance  with  rule  27 
and  Rev.  561,  and  the  proper  observance  of 
aU  of  them  is  required  for  the  orderly  and 
efficient  disposition  of  causes  on  appeaL 
These  rules  will  not  usually  be  complied  with 
by  making  a  short  excerpt  from  the  stenog- 
rapher's notes,  incomplete  in  themselves  and 
giving  no  indication  of  their  real  bearing 
upon  the  question  involved.  •  *  *  jagt 
what  will  constitute  a  sufficiently  spedflc 
assignment  must  depend  •  *  *  upon  the 
special  circumstances  of  the  particular  case; 
but  alwasrs  the  very  error  relied  upon  should 
be  definitely  and  clearly  presented,  and  the 
court  not  compelled  to  go  beyond  the  assign- 
ment itself  to  learn  what  the  question  is. 
The  assignment  must  be  so  specific  that  the 
court  is  given  some  real  aid  and  a  voyage 
of  discovery  through  an  often  volumtuous  rec> 
ord  not  rendered  necessary." 

In  dismissing  the  appeal  in  Lee  v.  Baird, 
146  N.  C.  361,  59  S.  E.  876,  for  failure  to 
comply  with  this  same  rule,  the  court  said: 
'rrhese  rules,  published  in  140  N.  C.  660  [66 
S.  B.  vii],  have  been  adopted  after  extended 
and  careful  refiection,  and  because  they  were 
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found  necessary  to  a  proper  performance  of 
the  public  business  of  the  court" 

In  Calvert  v.  Garstarphen,  133  N.  C.  27, 
46  S.  £7.  354,  the  court  said:  "The  rules  of 
this  court  are  mandatory,  not  directory." 
In  Smith  v.  Mfg.  Co.,  151  N.  C.  260.  65  S. 
E.  1009,  Walker,  J.,  in  dismissing  the  appeal 
for  failure  to  comply  with  this  rule,  said: 
''We  must  insist  upon  a  strict  compliance 
with  this  rule.  ♦  •  ♦  It  places  before  the 
court  in  condensed  form  the  entire  case, 
so  that  we  can  the  more  readily  understand 
the  argument  of  counsel  and  consider  the 
case  more  intelligently  as  the  discussion  be- 
fore us  progresses.  ♦  ♦  ♦  We  have  more 
than  once  held,  with  some  degree  of  empha- 
sis, that  this,  as  well  as  the  other  rules  of 
the  court,  will  be  enforced,  reasonably,  of 
course,  but  according  to  their  plain  intent 
and  purpose." 

In  Davis  v.  Wall,  142  N.  C.  453,  55  S.  B. 
351,  in  dismissing  the  appeal  for  failure  to 
comply  with  this  rule,  it  was  said:  "Ordi- 
narily, hereafter,  such  motions  will  be  al- 
lowed, upon  a  failure  to  comply  with  rules 
of  this  court,  without  discussing  the  merits 
of  the  case.'* 

In  UUery  t.  Guthrie,  148  N.  C.  418,  62  S. 
B.  552,  it  is  said:  "This  is  a  reasonable  and 
just  rule.  ♦  ♦  ♦  It  is  indispensable,  in 
all  courts,  that  there  should  be  some  rules  of 
practice,  else  there  would  be  hopeless  disor- 
der and  confusion.  It  is,  for  the  same  rea- 
son, not  so  important  what  the  rules  are  as 
that  *  *  •  they  shall  be  impartially  ap- 
pHed  to  alV* 

As  far  back  as  Sigman  v.  R.  R.,  135  N.  C. 
181,  47  S.  B.  420,  the  court  said  emphatically 
that  thereafter  appeals  would  be  dismissed 
in  cases  of  nonobservance  of  the  rules. 

In  Marable  v.  R,  R.,  142  N.  C.  564,  55  S. 
B.  358,  the  court  said:  "We  again  especially 
direct  attention  of  the  profession  to  those 
rules  and  to  that  decision  (Davis  v.  Wall, 
142  N.  C.  450  [55  S.  B.  350])  as  being  very 
proper  for  their  careful  consideration  when 
preparing  cases  on  appeal." 

In  Jones  v.  R.  R.,  153  N.  C.  421,  69  S.  B. 
428,  the  profession  was  again  warned  that 
the  rules  would  be  rigidly  enforced,  and  the 


court  said:  "Nothing  could  be  more  arJntra- 
ry  than  a  principle  or  rule  which  should  be 
enforced  againdt  some  UtigantM  and  not  (u 
to  others.** 

In  McDowell  v.  Kent,  163  N.  a  556,  69  S, 
E.  626,  the  court  said,  in  affirming  the  judg- 
ment below  for  failure  to  comply  with  this 
rule:  "Though  this  matter  has  been  often 
called  to  the  attention  of  the  profession  and 
our  determination  expressed  to  enforce  the 
rule,  such  cases  as  this  occasionally  occur.  It 
is  of  the  utmost  importance  that  any  rule 
shall  be  im/partialVy  applied.  It  would  be  the 
greatest  injustice  to  appl^  tt  to  some  cases 
and  not  in  all.  •  ♦  •  This  court  is  de- 
cidedly adverse  to  deciding  any  case  upon  a 
technicality,  or  disposing  of  any  appeal  oth- 
erwise than  upon  its  merits.  But,  having 
adopted  this  rule  from  a  sense  of  its  neces- 
sity, and  having  put  it  in  force  only  after 
repeated  notice,  and  having  uniformly  ap- 
plied it  in  every  case  since  we  began  to  do 
so,  it  is  absolutely  necessary  that  we  obser?e 
it  impartially  in  every  case.^ 

There  are  other  decisions  to  the  same 
effect,  besides  many  cases  in  which  the  mo- 
tion to  dismiss  has  been  allowed  without 
burdening  the  reports  with  further  repetition 
of  opinions  to  that  purport  In  this  case 
the  assignments  of  error  each  simply  refer 
to  an  exception  by  Its  number,  without  ^v- 
ing  the  purport  or  the  text  of  the  exception. 
This  necessitates  the  court  turning  back  and 
hunting  up  the  exceptions  in  the  record, 
which  the  court  could  have  done  without  any 
assignment  of  errors,  and,  if  permitted, 
makes  an  "assignment  of  errors*'  entirely 
useless,  and  deprives  the  court  of  the  benefit 
intended  to  be  derived  from  such  assign- 
ment The  court  has  so  often  reiterated  the 
reason  for  the  rule  and  its  intention  to  en- 
force it  that  it  is  to  be  trusted  that  no  other 
case  of  such  disregard  of  the  rules  shall 
arise,  which  shall  compel  us  to  dismiss  an 
appeal,  or  affirm  the  judgment  below,  for 
failure  to  comply  with  this  plain  requirement 
of  the  rules. 

Motion  allowed,  and  motion  to  relnstata 
denied. 


N.a) 
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BUIB  et  DX.  T.  KENNEDY  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  13, 

1913.) 

L  Pabtnebship  (I  306*)— "Pbofits"— "LosB- 

jg»» **Net  Pbofit8," 

"Profits"  are  the  ezceea  of  the  retuma 
over  advances  made  by  the  partners,  the  ex- 
cess of  what  is  obtained  over  the  cost  of  ob- 
taining it,  and  is  synonymous  with  '"net  profits,'* 
while 'losses"  are  the  excess  of  advances  over 
returns,  or  of  the  cost  of  obtaining^  over  the 
value  of  what  is  obtained;  and  all  profits  are 
necessarily  net  profits,  though  the  term  "gross 
profits"  is  sometimes  inaccurately  used  to  des- 
ignate the  returns. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  IS  706-709;    Dec.  Dig.  f  306.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5659-5666;  vol,  8,  p.  7766;  vol. 
5,  pp.  4232-4237;  vol,  5,  pp.  4781,  4782;  vol. 
8,  p.  7731.] 

2.  Partnership    (§    10*)— BucMENTa— Profit 
Sharing— Sharing  Gross  Returns. 

An  agreement  to  share  the  gross  returns 
ef  a  joint  venture  merely  creates  a  debt  and 
not  a  joint  proprietorship  in  the  profits,  and 
hence  does  not  constitute  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  25 ;   Dec.  Dig.  {  lO.*] 

3.  Partnership  (|  305*)— Elements. 

The  partnership  as  an  entity  becomes  in- 
debted to  the  individu^  partners  for  the  capi- 
tal advanced,  and  such  debts  should  be  paid  to 
the  partners  upon  settlement  as  any  other  firm 
liability,  after  creditors'  claims  are  satisfied. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {{  702,  703-705;   Dec.  Dig.  §  305.»] 

4.  Partnership  (|  303*)— Sharing  Loss. 

A  loss  impairing  the  capital  of  the  part- 
nership should  prima  facie  be  equally  borne  by 
the  partners,  though  the  capital  was  unequally 
contributed,  or  one  partner  contributed  services 
which  were  lost 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  |  700;   Dec,  Dig.  §  303.*] 

5.  Partnership  (§  67*)— Ownership  of  Prop- 


In  case  of  the  ordinary  mercantile  part- 
nership, where  a  partnership  is  created  in  the 
{)roperl7  itself  and  not  merely  in  profits  and 
esses,  the  property  constituting  the  capital  be- 
comes the  property  of  the  partnership  entity. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i§  95-100 ;   Dec.  Dig.  §  61.*} 

6.  Partnership  (§  306*)— Settlement ^Loss 

OF  Capital, 

The  amount  by  which  the  capital  of  a 
partnership,  consisting  of  turpentine  trees,  has 
been  reduced  in  value  by  use  in  the  business,  as 
by  the  sale  of  the  manufactured  product,  should 
be  deducted  from  the  gross  returns  in  making 
settiement,  in  determining  the  profits  to  be  di- 
vided. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §{  706-709;   Dec  Dig.  §  306.*] 

7.  Evidence  (§  419*)— Parol  Evidence— Con- 
tradicting Deeds. 

A  parol  agreement  by  the  vendor  of  land 
and  turpentine  trees  to  pay  to  vendee  the 
amount  of  shortage  in  the  "crop  of  boxes,"  if 
there  proved  to  be  less  than  13  crops,  did 
not  vary  or  contradict  the  deed  conveying  the 
trees  and  land,  especially  where  it  recited  that 
it  was  given  in  consideration  of  a  certain  sum 
"and  a  further  consideration." 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  {§  1912-1928:   Dec.  Dig.  {  419. ♦] 


8.  Appeal  and  Ebbob  (|  780*)— Abbxgiqcbnt 
or  Errob-^bnbbal  Assignmbnt. 

A  general  asidgnment  of  error  to  several 
distinct  rulings  is  bad.  if  one  of  the  rulings  was 
correct 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3028,  3029;  Dec  Dig,  i 
736.*] 

9.  Appeal  and  Brbob  (§  1008*)— Findings— 
Equity  Cases— Accounting. 

The  Supreme  Court  will  not  review  the 
trial  court's  fact  findings  in  matters  of  account 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  3955-^960,  3962-3969; 
Dec.  Dig.  S  1008.*] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Ferguson,  Judge. 

Action  by  M.  A.  Buie  and  wife  against 
Angus  Kennedy  and  another.  From  a  Judg- 
ment against  plaintiffs,  they  appeal.  Judg- 
ment modified. 

Plaintiffs'  fourth  assignment  was  "that 
his  honor  overruled  plaintiffs'  exceptions 
Noa  1,  2,  3,  4,  5,  6,  7,  8,  and  9." 

This  action  was  brought  by  the  plaintiffs 
to  enjoin  the  sale  of  certain  real  property 
under  a  power  of  sale  contained  in  a  mort- 
gage given  by  them  to  the  defendants.  The 
real  controversy,  though,  arose  out  of  the 
settlement  of  their  partnership  dealings.  De- 
fendants being  the  owners  of  lands,  chattels, 
and  turpentine  leases  in  the  state  of  Florida, 
conveyed  a  one-half  undivided  interest  there- 
in to  the  plaintiffs  for  the  sum  of  $8,000,  un- 
der an  existing  agreement  to  form  a  copart- 
nership for  the  purpose  of  carrying  on  a  tur- 
pentine business,  and  this  was  to  constitute 
the  capital  of  the  firm.  This  was  in  Novem- 
ber, 1907.  The  mortgage  was  given  to  secure 
the  payment  of  $5,000  of  the  $8,000  indebted- 
ness. The  business  was  entered  upon  and 
continued  by  the  firm  of  Kennedy  Brothers 
and  Buie  until  April  18,  1910,  when  it  was 
dissolved.  The  partners  contributed  equally 
to  the  capital,  but  agreed  to  share  unequally 
in  the  profits,  M.  A.  Buie  to  receive  three- 
fourths  thereof,  and  defendants  the  other 
fourth,  the  excess  of  one-fourth  over  defend- 
ant's share  going  to  Buie  on  account  of  per- 
sonal services  to  be  rendered  by  him.  The 
case  was  referred  to  Mr.  S.  F.  Mordecai,  to 
take  and  state  an  account  of  the  copartner- 
ship, the  sale  having  been  enjoined  until  the 
amount  due  on  the  $5,000  note  could  be  as- 
certained. The  referee  found  the  balance 
due  Dec.  1,  1912,  to  be  $4,778.26.  Exceptions 
were  duly  taken  to  his  findings  of  fact  and 
law,  and  upon  a  review  of  his  report,  under 
the  exceptions,  the  court  found  the  balance 
to  be  $5,394.03.  The  principal  items  in  dis- 
pute between  the  parties  were  as  to  what 
constituted  profits  of  the  business,  and 
whether,  in  estimating  the  same,  deprecia- 
tion of  the  capital  by  its  use  In  the  business 
should  be  counted  as  a  loss,  or  whether  the 
profits  to  be  divided  should  be  ascertained 
simply  by  deducting  the  costs  and  expenses 


*Vor  other  cases  see  same  topic  and  section  NUMBBIR  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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of  operation  from  the  gross  retams  of  the 
business.  The  referee  was  of  the  opinion 
that  no  loss  or  depreciation  of  capital  should 
be  considered  in  making  the  computation, 
and,  upon  this  basis,  he  found  the  profits 
to  be  $1,279.00,  while  the  Judge  was  of  the 
opposite  opinion,  and  held  that,  under  the 
facts  of  the  case  as  found  by  the  referee  and 
approved  by  him,  the  amount  by  which  the 
capital  had  been  reduced  in  value  by  use  in 
the  business  should  be  considered  and  de- 
ducted from  the  gross  returns,  and,  under 
this  view,  he  found  the  profits  to  be  $174.03. 
There  was  another  question  of  importance 
in  the  case,  which,  perhaps,  does  not  enter 
strictly  into  the  partnership  account,  but 
should  be  considered  as  a  separate  and  inde- 
pendent item  of  charge  against  the  defend- 
ants, if  plaintiff's  claim  is  held  to  be  weU 
founded.  They  alleged  that,  at  the  time  they 
entered  into  the  partnership  arrangement, 
the  defendants  orally  represented  and  agreed, 
as  a  part  of  the  terma  of  the  purchase  of 
the  land,  chattels,  and  turpentine  interests 
or  leaseholds,  that  the  timber  on  the  land 
would  *'cut  not  less  than  13  crops  of  ten 
thousand  (10,000)  boxes  each,"  and  that  any 
deficiency  in  this  amount  would  be  deducted 
from  the  purchase  price.  That  the  timber 
failed  by  actual  test  to  cut  more  than  10 
crops  of  10,000  boxes  each,  and  by  reason 
thereof  plaintiffs  are  entitled  to  a  credit  of 
$4,500  on  the  price,  leaving  only  a  balance  of 
$3,500  due  originally  thereon,  without  any 
deduction  on  account  of  their  subsequent 
partnership  transactions.  The  referee  held, 
the  court  affirming  the  finding,  that  the  claim 
for  the  deficiency  In  the  crops  varied  or  con- 
tradicted the  writing,  and  therefore  excluded 
it  from  consideration.  Evidence  as  to  it  was 
taken  under  objection  by  defendants,  but 
finally  ruled  out  for  the  reason  just  given. 

There  are  some  other  subsidiary  questions, 
which  will  be  noticed  in  the  further  develop- 
ment of  the  case.  The  court  gave  judgment 
against  the  plaintiffs  for  $5,304.03,  with  in- 
terest  on  the  principal,  $5,000,  from  April 
10,  1910,  and  the  costs,  and  ordered  a  sale  of 
the  proi>erty  described  in  the  mortgage. 
Plaintiff,  having  assigned  errors,  appealed  to 
this  court 

Cox  &  Dunn,  of  Laurinberg,  for  appellants. 
Mclntyre,  Lawrence  &  Proctor  and  McLean, 
Varser  &  McLean,  all  of  Lumberton,  for  ap- 
pellees. 

WAI.KER,  J.  (after  stating  the  f^cta  as 
above).  The  first  question  presented  is  the 
one  in  regard  to  the  profits.  The  authorities 
seem  to  hold  it  to  be  clear  that  an  important 
distinction  exists  between  the  terms  "profits** 
and  "gross  returns." 

[1]  Profits  are  the  excess  of  returns  over 
advances — the  excess  of  what  is  obtained  over 
the  cost  of  obtaining  it  Losses,  on  the  other 
hand,  are  the  excess  of  advances  over  re- 
turns— ^the  excess  of  the  cost  of  obtaining 


over  what  is  obtained.  The  expressions  '^et 
profits"  and  "gross  profits"  are  met  with  in 
the  books,  but  they  are  inaccurate.  ''Profits" 
and  "net  profits"  are,  for  all  legal  purposeii, 
synonymous  expressions.  All  profits  are  nec- 
essarily net,  and  no  profits  can  posdbly  be 
gross.  But  the  term  "gross  profits"  is  some- 
times used  to  designate  the  returns.  This 
use  of  the  term,  however,  Is  inaccurate.  A 
business  Is  susceptible  of  "gross  returns" 
and  "net  returns,"  and  "profits"  is  the  syno- 
nym of  "net  returns."  The  distinction  be- 
tween profits,  on  the  one  hand,  and  gross  re- 
turns, on  the  other,  is  obvious.  George  on 
Partnership,  p.  64.  It  is  said  by  the  same 
author  that  an  agreement  to  share  gross 
returns  does  not  create  a  partnership,  for  the 
reason  that  such  an  agreement  is  inconsistent 
with  the  joint  ownership  of  the  profits.  In 
a  partnership  the  profits  are  shared,  because 
the  partners  are  joint  owners  of  tiiem.  If 
no  profits  have  been  made,  no  partner  is  en- 
titled to  any  share  as  against  the  others,  for 
there  is  nothing  to  share.  But  where  the 
agreement  is  to  share  gross  returns,  the 
share  is  independent  of  the  existence  of 
profits,  and  may  be  taken  when  there  Is  a 
loss. 

[2]  It  necessarily  follows  that  an  agree- 
ment to  share  gross  returns  creates  a  debt 
between  the  parties,  and  not  a  joint  pro- 
prietorship in  the  profits.  He  then  quotes 
Parsons  on  Partnership  (section  62)  as  fol- 
lows: "Though  the  sum  may  come  out  of 
profits,  if  they  are  sufficient,  it  will,  never- 
theless, come  out  of  somebod^,  though  there 
be  no  profits.  The  fixed  amount,  which  is 
independent  of  the  success  or  failure  of  the 
business,  betrays  a  stranger's  interest,  and 
not  a  principars.  A  proprietor's  share 
springs  out  of  tlie  business,  and  varies  ac- 
cording to  Its  vicissitudes.  A  principal  who 
made  no  contribution  himself  could  never 
take  his  copartner's,  and  make  gain  out  of 
his  copartner's  loss  and  the  failure  of  the 
business."  (George  on  Partnership,  pp.  64.  65. 
We  deduce  the  principle,  from  what  Is  there 
said,  that  the  word  "profits,"  when  used  in 
relation  to  the  final  distribution  of  the  part- 
nership effects  or  to  the  shares  of  the  mem- 
bers upon  a  settlement  of  its  affairs,  means 
"net  returns,"  that  is,  the  gross  returns  aft- 
er pajring  its  liabilities  and  taking  off  the 
losses  in  the  business  and  the  costs  and  ex- 
penses of  operation.  But  In  this  case  the 
vital  question  is  whether  the  amount  of  the 
reduction  In  the  value  of  the  capital  con- 
tributed by  the  partners  by  the  use  of  it, 
that  is,  by  cutting  and  scraping  the  boxea» 
and  in  other  respects,  should  be  deducted 
from  the  gross  returns. 

[3]  The  partnership,  as  an  entity  distinct 
from  its  individual  members,  becomes  indebt- 
ed to  them  for  the  capital  they  advance,  and 
upon  a  settlement  this  debt  should  be  paid 
Just  as  any  other  liability  of  the  firm,  ex- 
cept that  it  is  subordinate  to  the  prior  claims 
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of  credltoTB.  As  between  the  members  and 
the  partnership,  it  Is  a  debt,  and  it  makes 
no  difference  whether  the  capital  was  con- 
tribnted  In  money  or  In  money's  worth,  such 
as  property. 

[4]  Upon  this  subject  the  mle  is  thns  stat- 
ed in  George  on  Partnership,  p.  116 :  "Where 
tbe'bnsiness  has  resulted  in  a  loss  impair- 
Ingr  the  capital,  sudi  loss  Is  prima  fade  to 
be  equally  borne,  notwithstanding  the  fftct 
tbat  the  capital  was  unequally  contributed. 
Thus,  in  Whitcomb  t.  Ck)nverse,  the  articles 
of  partnership    provided    that    A.    and    B. 
diould  contribute  the  whole  capital  in  un- 
equal proportions;  that  B.,  C.  and  D.  should 
contribute  all  their  time  to  the  business,  and 
A.  'such  time  as  he  may  be  able  to  gire'; 
and  that  each  should  receive  one-fourth  of 
the  net  profits.    The  business  resulted  in  a 
loss  of  a  portion  of  the  capital     It  was 
hdd  that  the  capital  constituted  a  debt  of 
the  partnership,  to  which  all  the  partners 
were  bound  to  contribute  equally.    The  fact 
tbat  the  partner  contributing  services  loses 
them  does  not  affect  the  question.    The  doc- 
trine here  presented  is  sustained  by  the  great 
weight  of  authority,  though  there  are  some 
contra  cases.     Of  course,  the  agreement  of 
the  parties   determines  the   proportions  in 
which  losses  are  to  be  shared,  and  what  loss- 
es are  to  be  shared.    But  prima  facie,  a  loss 
of  capital  is  like  any  other  loss,  and  is  to 
be  borne  in  like  proportions.'*    And  at  page 
117 :  "Any  advances  of  money  to  the  firm  by 
a  partner  in  excess  of  his  contributon  agreed 
to  be  made  in  the  contract  do  not  come  with- 
in the  designation  of  capital;  the  same  being 
nothing  other  than  a  loan  to  the  partnership, 
whereby  the  loaner  becomes  a  creditor  of  the 
firm,  though,  of  course,  not  of  equal  stand- 
ing with  outside  creditors  in  respect  of  pay- 
m«it  in  case  of  the  firm's  insolvency."    And, 
again,  at  page  115:    "When  the  amount  of 
each  partner's  contribution  is  shown,  there  is 
no  room  for  presumptions,  and  upon  a  dis- 
solution each  partner  must  be  repaid  the 
amount  contributed  by  him,  before  there  is 
any  distribution  of  profits."    It  is  apparent 
here,    from    the    facts    and    circumstances, 
though  the  terms  of  the  partnership  were 
not  all  reduced  to  writing,  that  the  partners 
mutually   intended   that   the  property   con- 
tributed by  them,  as  capital,  should  belong 
to  the  firm  and  made  good  to  the  partners 
at  its  dissolution,  and  not  merely  that  the 
firm  should  have  the  use  of  it;  and  for  this 
reason  defendants  conveyed  one-half  Inter- 
est in  it  to  the  plaintiff  Buie. 

[5]  "Where,  as  is  usual  in  an  ordinary  mer- 
cantile partnership  transaction,  a  partner- 
ship is  created,  not  merely  in  profits  and 
losses,  but  in  the  property  itself,  the  proper- 
ty is  transferred  from  the  original  owners  to 
the  partnership,  and  becomes  the  joint  prop- 
erty of  the  latter*"  Whitcomb  v.  Converse, 
119  Mass.  88,  43,  20  Am.  Bep.  811.  This  was 
directly  held  by  the  same  court  in  Livingston 


V.  Blanchard,  180  Haas.  841.  Some  authori- 
ties treat  the  impairment  of  the  capital  as 
a  loss  to  be  borne  by  the  parties  in  the  same 
proportion  as  they  share  the  profits.  "If 
there  are  no  profits  and  the  capital  has  been 
impaired  or  wholly  lost,  in  dividing  losses 
the  deficit  must  be  repaid  like  any  other  loss; 
for  impairment  of  capital  is  a  loss  the  same 
as  any  other,  and  is  not  to  be  reimbursed 
out  of  profits  merely.  That  the  capital  has 
been  contributed  unequally,  and  losses  are 
to  be  equal  makes  no  difference,  or,  If  the 
capital  has  been  wholly  paid  by  one  partner, 
the  other  contributing  sendees  and  skill,  the 
latter,  who  has  lost  his  time,  owes  to  the 
former  the  same  proportion  of  a  loss  of  capi- 
tal that  he  would  be  chargeable  with  had  the 
losses  not  reached  the  capital,  but  had  sim- 
ply diminished  the  profits."  2  Bates  on  Part- 
nership, (  813.  He  gives  sev^rail  concrete  ex- 
amples  of  this  principle  in  the  notes  to  the 
text  Under  this  view,  Hasbrouck  v.  Childs» 
3  Bosw.  (N.  Y.)  106,  is  an  apt  illustration, 
and  its  facts  are  very  much  like  those  in 
this  case.  H.  and  G.  formed  a  partnership, 
each  contributing  $2,000,  H.  giving  his  whole 
time  and  C.  a  small  part  of  his  time,  H.  to 
receive  three-fourths  of  the  profits  and  O. 
one-fourth;  but  nothing  was  said  as  to  loss- 
es. There  were  no  profits,  but  the  capital 
was  heavUy  impaired,  only  $870.80  being  left 
It  was  held  that  this  must  be  equally  divid- 
ed; that  H.'s  excess  of  profits  was  for  extra 
services  and  payable  only  out  of  the  profits, 
if  any  were  made,  and  that  losses  were  to 
be  shared  equally. 

[6]  It  would  be  strange  if  we  should  hold 
in  this  case  that  there  had  been  a  net  profit, 
when  the  firm  had  lost  half  of  its  capital, 
which  really  represented  nearly  all  of  its 
gross  returns,  having  been  converted  into 
money  by  a  sale  of  the  manufactured  prod- 
uct The  agi'eement  was  to  divide  net  prof- 
its and  not  any  part  of  the  capital.  But 
whichever  view  we  take,  whether  the  amount 
contributed  to  capital  is  to  be  considered  as 
a  debt  of  the  firm,  or  whether,  or  if  capital  is 
impaired,  it  is  to  be  regarded  as  a  loss,  the 
ruUng  of  the  judge  was  correct  The  de- 
fendant has  not  appealed,  but  is  satisfied 
with  that  decision,  and  the  plaintiff  cannot 
complain  of  it 

[7]  But  we  think  the  court  erred  as  to  the 
other  question.  The  oral  stipulation  that 
defendants  would  pay  the  amount  of  the 
shortage  in  the  "crops  of  boxes,"  if  there 
turned  out  to  be  less  than  13  of  them,  was 
but  a  part  of  the  entire  contract  between  the 
parties,  the  other  part  of  which,  namely  the 
deeds,  was  reduced  to  writing.  It  did  not 
contradict  or  vary  the  written  part  Besides^ 
the  deed  for  the  land  and  leasehold  and  tim- 
ber boxes,  dated  November  19,  1907,  recites 
that  it  is  given  in  consideration  of  $100  (and 
a  further  consideration),  showing  that  the- 
whole  consideration  was  not  set  forth.  The 
referee  finds,  and  the  court  approved  his 
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findings  of  fact,  that  the  partnership  agree- 
ment was  not  In  writing ;  and  the  misunder- 
standing of  the  parties  grew  out  of  this  fact 
It  Is  true  the  deeds  for  the  proi>erty  were 
in  writing,  but  what  the  finding  means  Is 
that  the  entire  contract  between  the  parties 
was  not  written,  but  a  part  of  it  rested  in 
parol.  The  facts  in  McGee  y.  Craven,  106 
N.  C.  351,  11  S.  E.  375,  were  that  a  tract  of 
land  was  sold  with  the  understanding  be- 
tween the  parties  that,  if  there  should  be  a 
deficiency  in  the  acreage,  the  grantor  would 
pay  back  the  difference  or  the  value  of  the 
deficiency.  The  deed  conveyed  HI  acres  of 
land  for  $900,  and  not  by  the  acre.  Plaintiff, 
the  grantor,  sued  on  one  of  the  purchase- 
money  notes,  representing  the  balance  alleg- 
ed to  be  due.  Defendant  counterclalmed  up- 
on the  ground  that  there  were  only  82^ 
acres  in  the  tract,  the  difference  being  $230.- 
85.  The  jury  so  found,  and  this  court  af- 
firmed the  judgment  upon  the  verdict,  and 
held  that  there  was  no  contradiction  or  alter- 
ation of  the  written  part  of  the  contract,  and 
that  the  stipulation  as  to  the  deficiency  was 
enforceable,  not  being  in  violation  of  the  rule 
excluding  oral  evidence  to  vary  or  contradict 
a  written  agreement  That  case  \a  strictly 
analogous  to  ours.  It  is  **on  all  fours  with 
it,"  as  we  sometimes  say  in  order  to  ex- 
press an  exact  similitude.  Not  only  is  this 
case  like  that  one,  so  far  as  there  are  facts 
common  to  both,  and  to  the  extent  that  the 
legal  principle  Involved  In  both  is  the  same, 
but  the  facts  of  this  case  more  clearly,  if 
anything,  exclude  the  application  of  the  rule 
of  law  in  regard  to  parol  testimony  which 
is  now  Involved,  and  present  a  much  stronger 
case  than  did  those  in  McGee  v.  Graven. 
At  any  rate,  the  rule  of  exclusion  does  not 
apply  here.  A  case  much  like  ours  is  Sher- 
rlll  V.  Hagan,  92  N.  G.  345,  in  which  it  Is 
held,  Justice  Ashe  delivering  the  opinion: 
"Where  it  Is  agreed  between  the  vendor  and 
purchaser  of  a  tract  of  land  that  the  pur- 
chaser shall  have  it  surveyed  at  his  expense, 
and,  if  it  shall  be  found  to  contain  a  smaller 
number  of  acres  than  is  called  for  by  the 
deed,  that  the  vendor  shall  refund  a  pro 
rata  part  of  the  purchase-money,  held,  that 
such  contract  is  founded  on  a  sufficient  con- 
sideration, and  that  it  is  not  within  the  pro- 
visions of  the  statute  of  frauds.  In  such  case 
parol  evidence  is  admissible  to  establish  the 
contract"  Gltlng  Manning  v.  Jones,  44  N.  C. 
368;  Flowe  v.  O'Mally,  5  N.  C.  287,  3  Am. 
Dec.  693;  Twldy  v.  Saunderson,  31  N.  C.  5; 
Daughtry  v.  Boothe,  49  N.  G.  87;  and  Terry 
V.  Railroad,  91  N.  G.  236.  It  wns  said  in 
Golgate  V.  Latta,  115  N.  C.  127,  20  S.  Ei.  388, 
26  L.  R.  A.  321,  quoUng  Abbott^s  Trial  Ev., 
p.  294:  "A  written  instrument,  although  it 
be  a  contract  within  the  meaning  of  the  rule 
on  this  point,  does  not  exclude  oral  evidence 
tending  .  to  show  the  actual  transaction 
*  *  *  where  it  appears  that  the  instru- 
ment was  not  intended  to  be  a  complete  and 


final  statement  of  the  whole  transaction,  and 
the  object  of  the  evidence  is  simply  to  es- 
tablish a  separate  oral  agreement  in  a  mat- 
ter as  to  which  the  Instrument  Is  silent,  and 
which  is  not  contrary  to  its  terms  nor  to 
their  legal  effect" 

In  classifying  cases  exempt  from  this  rule 
of  evidence,  the  court,  in  Thomas  v.  Scott, 
127  N.  T.  133,  27  N.  B.  961,  said:   '"The  secy 
ond  class  embraces  those  cases  which  rec- 
ognize the   written  Instrument  as  existing 
and  valid,  but  regard  It  as  Incomplete,  either 
obviously,  or   at  least  possibly,  and   admit 
parol  evidence,  not  to  contradict  or  vary,  bat 
to  complete  the  entire  agreement,  of  which 
the  writing  was  only  a  part."    And  in  Bat- 
terman  v.  Pierce,  11  Hill,  171,  which  was  an 
action  for  purchase  of  wood,  a  verbal  agree- 
ment was  made  at  the  time  that  if  anything 
happened   to    the   wood   through   plaintiff's 
means,  or  by  setting  fire  to  his  faUow,  he 
would  guarantee  the  purchaser  against  any 
loss.    The  court  held  that  the  evidence  was 
competent,  and  to  the  objection  that  this  con- 
travened the  rule,  said  there  was  '^nothing 
in  it"    See,  also,  Gurrle  t.  Hawkins,  118  N. 
G.  594,  24  S.  E.  476;  Walton  v.  Jordan,  65 
N.  0.  170;    Johnson  v.  Railroad,  116  N.  C. 
926,  21  S.  B.  28;  KeUy  v.  OUver,  113  N.  G 
442,  18  S.  B.  698.     We  said  In  Typewriter 
Go.  V.  Hardware  Go.,  143  N.  G.  97,  55  S.  B. 
417,  quoting  with  approval  Evans  v.  Free- 
man, 142  N.  G.  61,  54  S.  B.  847:   "Numeroos 
other  cases  have  been  decided  by  this  court 
In  which  the  application  of  the  same  princi- 
ple has  been  made  to  various  comblnatlona 
of  facts,  all  tending,  though,  to  the  same 
general   conclusion,   that   such   evidence   is 
competent  where  it  does  not  confilct  with 
the  written  part  of  the  agreement,  and  tends 
to  supply  its  compliment  or  to  prove  some 
collateral  agreement  made  at  the  same  time. 
The  other  terms  of  the  contract  may  gen- 
erally thus  be  shown  where  it  appears  that 
the  writing  embraces  some,  but  not  all,  of 
the  terms."    The  subject  was  considered  at 
this  term  in  Richards  v.  Hodges,  80  S.   E. 
439,  with  full  citation  of  authorities,  though 
the  facts  of  that  case  were  not,  in  all  re- 
spects, identical  with  those  of  this  one.    Ref- 
erence is  also  made  to  a  valuable  note  to 
Woodson  V.  Beck,  31  L.  R.  A.  (N.  S.)  235, 
cited  in  Richards  v.  Hodges,  w^ere  there  are 
many  authorities  collected  which  sustain  our 
view  in  this  case.     One  of  the  eases  dted 
there  is  Braly  v.  Henry,  71  GaL  481,  11  Pac 
385,  12  Pac.  623,  60  Am.  Rep.  543,  where  a 
parol  agreement  made  at  the  time  of  giving 
a  note  that,  if  the  quantity  of  hay  for  which 
it  was  given,  not  then  known,  should  fall 
below  the  given  amount,  a  credit  should  be 
allowed  to  the  extent  of  the  deficiency,  and 
it  was  held  by  the  court  to  be  admissible,  as 
not  contradicting   or   varying   the  writing. 
Other  cases  to  be  found  there,  and  which 
agree  with  our  decision  in  Evans  v.   Free^ 
man,  supra,  and  l^pewriter  Go.  t.  Hardw&x« 
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Co.,  supra,  are  the  following:  Hansen  v. 
Yturria  (Tex.  Cly.  App.)  48  S.  W.  796 ;  State 
Bank  v.  Cook,  125  Iowa,  111,  100  N.  W.  72; 
Mitchell  T.  Sellman,  5  Md.  376;  Insurance 
Co.  T.  Smucker,  106  Mo.  App.  304,  80  S.  W. 
278;  Saffer  y.  Lambert,  111  IlL  App.  410. 

In  this  case,  it  was  agreed  that  if  the  tim- 
ber on  the  land  did  not  cut  13  crops,  the 
amount  of  the  shortage  should  be  deducted 
from  the  price  for  which  the  note  was  glyen. 
This  comes  within  the  principle  of  the  above 
authorities,  and  the  judge  erred  in  not  sub- 
mitting the  question  to  the  jury.  This  will 
be  done  unless  the  parties  can  agree  as  to 
the  amount,  or  to  some  other  method  of 
ascertaining  it  The  case  of  Walker  v.  Ven- 
ters, 148  N.  0.  388,  62  S.  B.  510,  is  not  ap- 
plicable, for  there  the  writing  was  contra- 
dicted or  varied,  but  our  case  is  more  like 
Brown  V.  Hobbs,  147  N.  C.  73,  60  S.  E.  716, 
also  cited,  Michael  v.  Foil,  100  N.  C.  178,  6 
S.  E.  264,  6  Am.  St  Rep.  577,  and  Sprague 
v.  Bond,  108  N.  G.  382,  13  S.  E.  143,  where 
this  court  held  the  parol  agreements  for  a 
division  of  the  profits,  upon  a  sale  of  the  land 
conveyed,  not  to  be  within  the  rule  of  ex- 
clusion, nor  within  the  statute  of  frauds. 
The  agreement  to  pay  a  part  of  the  proceeds 
or  to  refund  a  portion  of  the  price  was  a 
part  of  the  consideration  upon  which  the 
deed  was  obtained.  Brown  v.  Hobbs,  supra ; 
Trowbridge  v.  Wetherbee,  93  Mass.  (11  Allen) 
36i;  Uess  v.  Fox,  10  Wend.  (N.  Y.)  436; 
^Prague  v.  Bond,  supra.  These  cases  are  in 
principle,  like  Richards  v.  Hodges,  supra,  de- 
cided at  this  term. 

Assignment  of  error  No.  4  is  not  taken  as 
required  by  this  court.  Porter  v.  Lumber 
Co.,  80  S.  E.  443,  at  this  term. 

[8]  Besides,  it  Is  a  general  assignment  to 
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several  distinct  mllngs  of  the  court,  one  ot 
which,  at  least,  we  have  decided  to  be  cor 
rect  In  such  a  case,  the  assignment,  ot 
course,  must  fail,  as  we  held  at  this  term  in 
State  V.  English,  80  S.  E.  72.  It  is  the  sam*^ 
as  if  taken  to  several  portions  of  a  charge 
It  must  be  good  as  a  whole.  Boat  v.  Bost 
87  N.  0.  477 ;  Insurance  Co.  v.  Sea,  21  Wall. 
158,  22  li.  Ed.  511 ;  or  to  a  mass  of  evidence, 
some  of  which  is  competent  Bamhardt  v. 
Smith,  86  N.  O.  473.  In  State  v.  Ledford, 
133  N.  C.  722,  45  S.  B.  947,  we  held:  'The 
objections  are  general,  and  the  rule  is  well 
settled  that  such  objections  will  not  be  enter- 
tained if  the  evidence  consists  of  several 
distinct  parts,  some  of  which  are  competent, 
and  others  not  In  such  a  case  the  objector 
must  specify  the  ground  of  the  objection, 
and  it  must  be  confined  to  the  Incompetent 
evidence.  Unless  this  is  done,  he  cannot 
afterwards  single  out  and  assign  as  error 
the  admission  of  that  part  of  the  testimony 
which  was  incompetent,'*  citing  the  cases. 
Without  conclusively  determining  the  ques- 
tion as  to  what  is  called  the  "high  boxes,*' 
and  the  refusal  of  the  referee  and  court  to 
allow  it  as  a  part  of  the  profits,  as  they  are 
embraced  in  the  general  assignment,  we  may 
say  that  it  appears  to  be  wiuiout  any  real 
merit 

[9]  Some  assignments  are  made  to  the  find- 
ings of  fact,  but  we  are  bound  by  those  of 
the  judge,  or  rather,  we  do  not  review  them 
in  matters  of  account,  and  certain  other  cas- 
es not  necessary  now  to  enumerate.  McCul- 
lers  V.  Cheatham,  79  S.  E.  306,  at  this  term, 
and  authorities  there  cited. 

There  was  error  as  to  the  parol  agreement 
and  no  error  as  to  other  matters.  Costs  of 
this  court  to  be  divided  equally. 

Modified. 
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TOMBLIN  T.  PECK  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  2,  1913.) 

(ByUabm  hf  the  Cawrt.) 

1.  Infants  (§  112*) —Action  — Misnomeb  — 
Technical  Ebbobs. 

In  the  exercise  of  the  right  of  an  infant  to 
show  cause  against  a  decree  under  which  his 
land  has  been  sold,  he  cannot  set  aside  a  sale 
fairly  made  to  satisfy  valid  indebtedness  for  a 
mere  technical  error  in  procedure. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  |  320;   Dec  Dig.  {  112.*] 

2.  Infants   (8   74* ) —Action  — Misnombb  — 

JUBISDICnON.     . 

If,  in  ^  suit  to  sell  the  real  estate  of  a 
decedent  for  the  satisfaction  of  indebtedness 
against  it,  the  three  infant  heirs  were  all  made 
parties  to  the  bill,  two  by  their  proper  names 
and  the  third  by  a  wrong  name,  and  a  guard- 
ian ad  litem  duly  appointed  filed  answers  for 
them,  the  mistake  as  to  the  name  is  a  mere 
misnomer,  correctible  by  amendment,  and  the 

Earty  so  erroneously  named  is  deemed  to  have 
een    brought  within  the   jurisdiction   of   the 
court 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §1  188-190 ;  Dec.  Dig.  fi  74.*] 

3.  Executobs  and  Administbatobs  (I  29*)— 
Aditinistratob  De  Facto. 

An  infant  improperly  appointed  adminis- 
tratrix of  an  estate  is  nevertheless  an  admin- 
istratrix de  facto,  and  her  acts  as  such  are 
valid  and  binding,  and  the  appointment  cannot 
be  collaterally  assailed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  177-182, 
1411 ;    Dec.  Dig.  |  29.»] 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  Mary  Tomblin,  an  infant,  against 
J.  E.  Peck,  Sr.,  and  others.  From  decree  for 
plaintiff,  the  defendant  named  appeals.  Re- 
versed, and  bill  dismissed. 

F.  C.  Leftwlch,  of  Huntington,  and  J.  E. 
Peck,  Jr.,  of  Logan,  W.  Va.,  for  appellant. 
Chafin  &  Bland  and  J.  S.  Miller,  all  of  Lo- 
gan, for  appellee. 

POFFENBARGER,  P.  This  suit  for  parti- 
tion of  three  tracts  of  land,  containing  in 
the  aggregate  about  700  acres,  by  an  infant 
suing  by  her  next  friend,  Involves  and  grows 
out  of  proceedings  in  two  former  suits  and 
proceeds  upon  the  theory  of  lack  of  jurisdic- 
tion in  the  court  to  pronounce  certain  decrees 
in  the  last  one  of  the  two  prior  cause&  It 
is  the  exercise  of  the  right  of  the  plaintiff, 
as  an  infant,  to  show  cause  against  the  de- 
cree in  that  suit  Treating  the  decrees  there- 
in as  void,  the  circuit  court  granted  the  re- 
lief prayed  for  in  the  bill,  and  the  purchaser 
of  the  land  at  a  judicial  sale  in  the  last  of 
said  former  suits  has  appealed. 

The  land  was  sold  as  the  property  of  G.  A. 
Farley,  at  the  instance  of  creditors  in  a 
suit  commenced  May  19, 1888,  and  J.  E.  Peck 
became  the  purchaser,  paid  the  purchase 
money,  and  obtained  the  right  to  a  deed  for  1 


the  land  which  was  never  executed.  After- 
wards, on  June  29,  1801,  Farley,  the  former 
owner  and  debtor,  fepurchased  from  Peck 
part  or  all  of  the  land  for  $1,350,  of  which 
$500  was  paid,  and  for  the  residue  of  which 
he  executed  his  three  notes  and  took  from 
Peck  a  title  bond.  In  the  next  year  Farley 
died  without  having  paid  the  balance  of  the 
purchase  money  and  left  surviving  him  his 
wife,  Alice  Farley,  and  three  children,  Wil- 
liam, Flora,  and  Mary.  Then  on  January  6, 
1893,  Peck  instituted  a  chancery  suit  to 
compel  specific  performance  of  the  contract 
evidenced  by  the  titie  bond  and  purchase- 
money  notes,  making  Alice  Farley,  the  ad- 
ministratrix of  the  estate  of  G.  A.  Farley, 
Alice  Farley,  his  widow,  in  her  own  right, 
Flora  Farley,  William  Farley,  and  Alice  Far- 
ley, parties  to  the  bill,  describing  the  last 
three  as  infants.  One  of  these  infants  was 
improperly  named.  She  was  proceeded 
against  as  Alice  Farley,  and  her  name  was 
Mary  Farley.  A  guardiah  ad  litem  was  ap- 
pointed for  the  infants  and  filed  an  answer 
for  them.  There  was  a  decree  of  sale,  and 
Peck  again  became  the  purchaser  for  $850. 
The  sale  was  confirmed,  the  purchase  money 
applied  on  the  costs  and  debt,  and  a  commis- 
sioner was  directed  to  execute  a  deed,  but 
never  executed  it 

The  bill  proceeds  upon  the  assumption  that 
the  plaintiff  was  not  a  party  to  the  suit  in- 
stitilted  by  Peck,  and  that  her  half-sister, 
Annie  Farley,  was  also  omitted,  in  conse- 
quence whereof  certain  Interests  in  the  land, 
her  own  and  her  half-sister's,  were  not  within 
the  jurisdiction  of  the  court  nor  sold.  The 
bill  alleges  the  half-sister,  Annie  Farley, 
died  some  time  after  Peck  became  the  pur- 
chaser, and  the  plaintiff  and  her  brother  and 
sister  inherited  her  part  of  the  land,  so  that 
at  the  time  of  the  institution  of  this  suit 
Peck  was  the  equitable  owner  of  one-half  of 
the  land,  and  the  plaintiff  and  her  brother 
and  sister  held  the  legal  titie  to  all  of  it 
and  the  equitable  title  to  the  other  one-half. 
The  bill  exhibited  the  proceedings  in  the 
prior  suit  instituted  by  Peck.  It  was  an- 
swered by  him  and  also  by  William  Farley 
and  Flora  Dingess  (nte  Farley),  the  brother 
and  sister  of  the  plaintiff,  who  united  in  the 
prayer  for  partition.  There  was  a  reference 
to  a  commissioner  who  ascertained  and  re- 
ported that  Peck  had  resold  to  G.  A.  Far- 
ley only  the  siirface  of  the  land  for  the  sum 
of  $1,400,  $500  of  which  he  paid  in  cash,  and 
that  there  was  due  him,  after  deducting  $5 
for  rent  and  $204  for  timber,  $1,752.  This 
report  was  excepted  to  by  the  plaintiff  and 
Flora  Dingess  and  William  Farley,  because 
the  commissioner  failed  to  charge  Peck  with 
interest  on  the  value  of  the  timber  taken 
from  the  land  and  because  the  commissioner 
found  Peck  was  the  equitable  owner  of  the 
mineral  in  the  land  and  had  resold  to  Farley 
only  the  surface  thereof.    The  court  sastaln- 
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€d  the  second  exception,  corrected  the  re- 
port, and  entered  a  decree  in  favor  of  Peck 
for  the  sum  of  $1,752,  with  an  order  for 
sale  of  the  land  in  case  of  default  in  the 
payment  of  said  sum  within  30  days. 

As  the  bill  alleges  failure  to  make  Annie 
Farley,  one  of  the  heirs,  a  party  to  the  suit, 
and  her  subsequent  death,  in  consequence  of 
which  the  plaintiff  and  her  brother  and  sister 
inherited  her  interest  in  ,the  land,  the  de- 
murrer to  the  bill  was  properly  overruled. 
Bat  for  this  allegation  it  may  be  possible  the 
demurrer  could  have  been  properly  sustain- 
ed, inasmuch  as  the  record  exhibited  with 
the  bill  might  be  sufficient  to  show  the  plain- 
tiff herself  had  been  made  a  party  by  a 
wrong  name. 

[1,  2]  In  fact,  Annie  Farley  died  before  the 
death  of  her  father,  and  all  of  the  interested 
parties  were   before  the  court  in  the  suit 
brought  by  Peck,  but  one  of  them  was  there 
by  a  wrong  name.     There  were  but  three 
children,  and  three  were  made  parties  as  in- 
fant defendants.     The  process  was  person- 
ally served  upon  all  of  them,  and  a  guardian 
ad  litem  put  in  their  answers.     Obviously, 
therefore,  there  was  a  mere  misnomer  as  to 
Mary  Farley,  the  plaintiff  in  this  suit.    Fail- 
ure to  discover  this  and  correct  It   by  an 
amendment  was  a  technical  error,  but  there 
was  no  want  of  Jurisdiction.    Although  sued 
by  a  wrong  name,  she  was  before  the  court, 
and  an  answer  was  put  in  for  her  by  her 
guardian  ad  litem.    Chapman  v.  Branch,  78 
S.  E.  235,  recentiy  decided  and  not  yet  of- 
ficially reported.    A  technical  error,  such  as 
this,  however,  does  not  Justify  the  setting 
aside  of  the  sale  under  the  decree  in  the 
cause  in  which  it  was  committed.    The  in- 
debtedness for  which  the  land  was  sold  is 
established  beyond  the  shadow  of  a  doubt, 
and  it  is  neither  denied  nor  questioned  by 
the  i^aintiff  in  the  bill  in  this  cause.    More- 
over, it  was  a  purchase-money  debt  express- 
ly charged  upon  the  land;  the  vendor  holding 
notes  for  it  and  withholding  a  deed  of  con- 
ve>-ance.    So  far  as  this  record  shows,  there 
was  no   possible   defense   to   make  in   that 
suit,  nor  is  anything  shown  against  the  fair- 
ness of  the  sale  therein.     No  inquiry  arose 
as  to  whether  a  sale  would  promote  the  in- 
terest of  the  infants,  for  it  was  a  sale  to  sat- 
isfy   indebtedness.      It   was    not    a    discre- 
tionary sale  but  an  inevitable,  involuntary 
one.    Under  the  right  accorded  him  by  the 
statute  to  show  cause  against  a  decree,  an 
infant  cannot  set  aside  a  sale  fairly  and 
Justly  made  for  a  mere  technical  error  in 
procedure.    He  must  show  good  reason  why 
the  sale  should  not  have  been  made.    Pierce's 
Adm'r  V.  Trigg's  Heirs,  10  Leigh  (Va.)  406, 
431.    In  that  case  certain  real  estate  was 
treated  and  sold  as  partnership  assets,  with- 
out any  proof  of  the  fact  and  possibly  with- 
out allegation  thereof.    Of  course  it  was  er- 
ror to  do  so,  and  tlie  infant  relied  upon  it  in 
a  proceeding  to  set  as^e  the  sale.    It  was 


in  fact  partnership  property,  and  the  court 
refused  to  set  aside  the  sale  because  of  the 
technical  error.  The  land  was  erroneously 
sold  subject  to  supposed  rights  of  dower, 
but  the  court  refused  to  set  aside  the  sale  on 
that  ground. 

[3]  As  matter  of  further  impeachment  of 
the  decree  of  sale,  it  is  alleged  that  Alice 
Farley,  the  widow  of  6.  A.  Farley,  was  an  in- 
fant at  the  date  of  her  appointment  as  ad- 
ministratrix and  therefore  ineligible  at  the 
date  of  her  appointment,  and  that  she  was 
under  the  disability  of  infancy  at  the  time 
of  the  institution  of  the  suit,   January  6, 
1893.    The  only  proof  offered  Is  the  record 
upon  which  her  marriage  license  was  issued, 
showing  she  was  16  years  old  in  1888.     She 
must  have  become  21  some  time  in  the  year 
18d3,  but  whether  before  or  after  the  6th  day 
of  January  of  that  year,  the  date  of  the  in- 
stitution of  the  suit,  it  is  impossible*  to  say 
from  the  evidence.    Though  an  infant  is  in- 
eligible to  appointment  as  a  personal  rep- 
resentative and  cannot  be  empowered  to  en- 
ter into  contracts  as  personal  representative 
or  otherwise,   by  an  unauthorized  appoint- 
ment, the  appointment  itself  cannot  be  col- 
laterally assailed  or  treated  as  void.    Thus, 
where  one  person  has  the  right  of  adminis- 
tration and  another  has  been  appointed  by 
a  court  of  competent  Jurisdiction,  the  person 
so  appointed  is  the  lawful  representative  of 
the   personal  estate   until   his   appointment 
has    been    rescinded.    Royall    v.    Eppes,    2 
Munf.  (Va.)  479.    And  a  person  appointed  ad- 
ministrator in  a  county  in  which  the  intes- 
tate left  no  estate,  wherefore  the  appoint- 
ment was  improper  and  unauthorized,  it  can- 
not be  collaterally  assailed.    FLsher  v.  Bas- 
sett  et  al.,  9  Leigh  (Va.)  119,  33  Am.  Dec. 
227.    Of  course  an  appointment  made  by  a 
court  having  no  authority  to  appoint  an  ad- 
ministrator or  executor  in  any  case  or  under 
any  circumstances  is  absolutely  void-    But, 
when  the  appointment  has  been  made  by  a 
court  having  Jurisdiction  and  power  to  make 
such  appointments  in  proper  cases,  and  the 
propriety  of  the  appointment  depends  upon 
facts  to  be  ascertained  by  such  court,  its  ac- 
tion is  conclusively  presumed  to  have  been 
proper  in  all  collateral  proceedings.    In  oth- 
er words,  the  appointee  is  administrator  or 
executor,  as  the  case  may  be,  de  facto,  and 
all  his  acts  are  valid  until  the  appointment 
has   been   rescinded   or  abrogated  in   some 
way. 

Under  the  present  Constitution  of  this 
state,  as  amended  in  1880,  the  powers  and 
Jurisdiction  of  county  courts  are  not  so  ex- 
tensive as  were  those  of  such  courts  in  Vir- 
ginia and  in  this  state  under  the  Constitution 
of  1872.  Fowler  v.  Thompson,  22  W.  Va. 
106 ;  Mayer  v.  Adams,  27  W.  Va.  244 ;  Arkle 
V.  Board,  41  W.  Va.  471,  23  S.  E.  804.  It  is 
said  they  no  longer  have  any  Judicial  power. 
Nevertheless,  whether  the  function  be  exec- 
utive,   administrative,    or   legislative^    they 
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have  general  power  and  jurisdiction  to  ap- 
point administrators,  executors,  guardians, 
curators,  and  committees  and  admit  wills  to 
probate.  This  Involves  a  judicial  function. 
Though  they  are  courts  of  limited  jurisdic- 
tion, they  are  nevertheless  courts  of  record, 
and  their  acts,  In  the  exercise  of  the  juris- 
diction they  have,  are  entitled  to  the  same 
presumptions  of  regularity  as  are  Invoked 
and  applied  In  support  of  the  acts  of  courts 
of  general  Jurisdiction.  Wells  v.  Simmons, 
61  W.  Va.  105,  55  S.  E.  990.  Mayer  v.  Ad- 
ams, cited,  marks  the  distinction  between 
county  courts  In  regular  session  and  county 
courts  In  special  session,  saying:  "For  the 
county  courts  In  this  state  at  their  special 
sessions  are  not  Courts  of  general  jurisdic- 
tion but  are  Inferior  courts  of  very  limited 
jurisdiction.'*  This  Is  because  the  statute 
limits  them  to  the  transaction,  at  a  special 
term,  of  such  business  only  as  is  specified  in 
the  warrant  or  notice  calling  the  term.  It 
Is  not  essential  to  general  jurisdiction  In  a 
court  that  It  Jiave  power  to  hear  and  deter- 
mine all  manner  of  causes,  for  no  court  has 
that.  If  It  has  complete,  full,  and  unlimited 
authority  over  certain  kinds  and  classes  of 
causes  or  matters,  either  exclusive  or  con- 
current with  other  courts,  and  Is  a  court  of 
record,  it  Is  certainly  a  court  of  general  ju- 
risdiction as  to  the  matters  so  fully  and 
completely  committed  to  its  powers  by  the 
law  of  its  Constitution  and  ordination. 

An  infant  administrator  cannot  be  held 
liable  for  a  devlstavlt  committed  by  him, 
nor  be  required  to  account,  while  under  the 
disability  of  infancy.  Saum  v.  Coffelt,  79  Va. 
510 ;  Allen  v.  Minor,  2  Call  (Va.)  70 ;  Hind- 
marsh  V.  Southgate,  3  Russell,  324;  Tyler 
on  Inf.  &  Gov.  §  7,  p.  41.  This  results  from 
the  incapacity  of  an  infant  to  bind  himself 
by  contract  except  in  particular  cases,  and 
his  unauthorized  appointment  is  not  deemed 
to  have  enlarged  his  contractual  powers. 
But  It  does  not  follow  that  all  of  his  acts 
are  void.  He  Is  nevertheless  a  de  facto  ad- 
ministrator, and  many  of  his  acts  are  valid 
and  binding.  Railway  Co.  v.  McWherter,  59 
Kan.  345,  53  Pac.  135 ;  Davis  v.  Miller,  lOG 
Ala.  154,  17  South.  323 ;  Succession  of  Lyne, 
12  La.  Ann.  155;  State  ex  rel.  v.  Rucker, 
59  Mo.  17;    State  v.  Smith,  71  Mo.  45.    In 


all  these  cases  it  was  held  that  a  minor  im- 
properly appointed  administrator  may  £ue, 
and  the  appointment  is  not  open  to  collateral 
attack.  In  other  words,  the  apix)lntment  Is 
deemed  valid  for  the  purposes  of  the  action. 
The  incapacity  of  the  infant  to  contract  Is 
not  involved  here.  The  purpose  of  making 
her  a  party  defendant  to  the  bill  In  the 
suit  instituted  by  Peck  was  to  enable  her  to 
show  the  indebtedness  had  been  paid  or  to 
apply  upon  it  any  personal  estate  in  her 
hands  as  administratrix.  The  creditor  in 
that  suit  was  not  bound  to  require  an  ac- 
counting of  her,  and,  if  she  had  misappropri- 
ated or  wasted  the  personal  assets  and  could 
not  be  made  to  account  for  them,  that  fact 
did  not  bar  the  right  of  Peck  to  resort  to  the 
land  for  payment  of  the  purchase  money 
due  him,  and,  as  she  was  administratrix  in 
point  of  fact,  he  could  treat  her  as  such  for 
the  purposes  of  his  suit 

It  results  from  these  principles  and  con- 
clusions that  the  plaintiff's  bill  was  without 
equity  and  should  have  been  dismfssed.  She 
was  entitled  to  no  relief  whatever.  The 
land  had  been  fairly  sold  and  purchased  by 
Peck  and  the  purchase  money  properly  ai)- 
plied.  The  technical  error  in  the  misnomer 
of  the  plaintiff  as  one  of  the  heirs  does  not 
justify  the  setting  aside  of  the  sale,  and,  as 
the  court  should  have  dismissed  the  bill, 
there  was  no  occasion  for  any  reference  of 
the  cause  to  a  commissioner  for  inquiry  as  to 
whether  the  land  resold  to  Farley  was  the 
surface  only  or  both  surface  and  mineral. 
Whatever  it  was.  Peck  regained  the  equitable 
title  by  his  purchase. 

The  legal  title  seems  to  be  outstanding  in 
the  heirs  of  Farley,  but  Peck  has  not  a8ke<l 
any  affirmative  relief  in  his  answer.  He 
does  not  pray  for  a  decree  requiring  them  to 
convey  the  legal  title  to  him,  nor  are  all  the 
parties  necessary  to  such  relief  before  the 
court  The  husband  of  Blora  Dingess  was 
not  made  a  party,  nor  was  the  wife  of  Wil- 
liam Farley.  The  omission  of  the  latter 
may  not  be  important,  but  Flora  Dingess 
cannot  execute  a  deed  alone.  Her  husband 
must  join  in  it. 

For  the  reasons  stated,  the  decree  com- 
plained of  will  be  reversed,  and  the  bill  dis- 
missed. 
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BOAGH  ▼.  BLBSSINO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  2,  1913.) 

(SyUalHis  hy  the  Oauri.) 

Attachicbnt  ((  261*)— Bond  to  Dischaboa— 
Effect. 

A  bond  given  by  a  defendant  and  his  as- 
signees in  an  attachment  suit,  pursnant  to  sec- 
tion 10,  chapter  106,  Code  1906,  conditioned 
to  perform  the  judgment  or  decree  of  the  court, 
dlgsolves  the  attachment,  as  the  statute  olainly 
contemplates.  The  bond  then  stands  in  lieu  of 
the  property  attached.  The  attachment  has  ex- 
pended its  force,  and  thereafter  nothing  is  left 
on  which  it  can  operate. 

[E>1.  Note.—For  other  cases,  see  Attachment, 
Cent.  Dig.  fS  929-944 ;    Dec.  Dig.  i  261.*] 

Error  to  Circuit  Court,  Boone  County. 

Action  by  F.  M.  Roach  against  John  F. 
Blessing.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Writ  of  error  dismissed 
ts  ImproYidently  awarded. 

Leftwlch,  Bymslde  &  Shaffer,  of  Madison, 
for  plaintiff  in  error.  Chas.  L.  Estep,  of 
Madison,  for  defendant  in  error. 


MII/LER,  J.  The  errors  assigned  relate 
to  the  trial  of  an  attachment,  a  motion  to 
quash,  overruled,  and  on  a  plea  In  abate- 
ment denying  the  grounds,  and  the  facts  on 
which  the  attachment  was  based. 

After  the  attachment  was  sued  out  and 
levied,  defendant  with  his  trustees  in  a  gen- 
eral deed  of  assignment,  for  the  benefit  of 
creditors,  covering  the  goods  attached,  as 
principals,  and  with  the  Citizens'  Trust  & 
Guaranty  Co.,  as  surety,  executed  a  bond  as 
provided  by  section  10,  chapter  106,  Code 
1906,  not  to  have  the  property  attached  forth- 
coming, as  therein  provided,  but  to  have  the 
same  released,  and  conditioned  to  perform 
the  Judgment  or  decree  which  might  be  en- 
tered in  the  cause,  and  the  property  was  ac- 
cordingly released. 

On  the  trial  defendant  confessed  judgment 
for  the  claim  sued  for ;  but  notwithstanding 
this  the  court  below  empanelled  a  jury  and 
went  on  to  try  the  Issues  on  the  attachment, 
and  there  was  a  verdict  in  favor  of  plaintiff, 
but  necessarily  there  could  be  no  judgment 
on  the  attachment,  or  for  the  sale  or  forth- 
coming of  the  property  attached,  and  there 
was  none,  for  it  had  all  been  released  KUd  re- 
turned to  the  plaintiff  or  his  trustees,  by 
the  giving  of  the  bond  to  pay  and  satisfy 
the  judgment 


A  motion  is  made  on  the  hearing  here  to 
dismiss  the  writ  of  error  as  Impiovldently 
awarded,  and  we  think  it  ought  to  prevail. 
The  plain  purpose  of  the  statute,  in  provid- 
ing for  the  giving  of  a  bond  to  perform  the 
judgment  or  decree.  Is  to  release  the  attach- 
ment The  bond  when  so  executed  and  ac- 
cepted becomes  a  substitute  for  the  attach- 
ment If  judgment  or  decree  be  thereafter 
recovered,  it  is  to  the  bond  and  not  to  the 
property  attached,  to  which  the  creditor  must 
resort.  The  attachment  is  gone;  it  is  out  of 
the  case,  and  there  is  nothing  left  of  it  on 
which  a  verdict  of  the  jury  or  the  judgment 
of  the  court  can  operate.  Sams  on  Attach- 
ment, 198.  The  effect  of  the  giving  of  such 
bond  is  clearly  stated,  with  note  reference 
to  the  decisions,  in  1  Shinn  on  Attachment 
and  Garnishment,  section  304,  as  follows: 
*'When,  for  the  purpose  of  releasing  attached 
property  (or  to  prevent  property  from  being 
attached),  a  bond  is  given  to  pay  the  judg- 
ment which  the  attachment  plaintiff  may 
thereafter  procure  against  the  attachment 
defendant,  the  principal  effect  of  such  bond 
is  to  dissolve  the  attachment  (if  levied)  and 
discharge  the  property  from  the  attachment 
lien,  and  the  case  will  then  proceed  as  if 
originally  begun  by  summons.  The  bond 
stands  in  lieu  of  the  rem.  The  property  Is 
gone  from  the  court's  control.  The  bond  is 
special  ball  and  is  a  substitute  for  the  prop- 
erty as  regards  all  claims  that  may  be  made 
against  it  by  the  promoter  of  the  suit  The 
attachment  has  expended  its  force  and  is  no 
longer  operative.  The  bond  dissolves  the  at- 
tachment entirely.  It  is  not  given  for  the 
property  itself,  but  for  the  payment  abso- 
lutely of  the  judgment  when  recovered  in  the 
suit,  whatever  may  be  the  amount,  if  within 
the  penalty  named  in  the  bond.  It  Is  a  se- 
curity for  any  judgment  which  would  have 
been  satisfied  out  of  the  attached  property. 
And  this,  although  there  may  be,  by  leave  of 
court,  a  discontinuance  as  to  all  the  de- 
fendants named  In  the  bond  except  the  admin- 
istrator of  one  deceased.  In  fact,  it  has 
been  said  that  a  bond,  given  to  the  plaintiff, 
to  pay  the  judgment  that  may  be  recovered 
by  him,  operates  not  only  to  release  the  levy, 
but  to  destroy  the  writ  Itself,  and  that  there- 
after a  motion  to  dissolve  the  attachment  as 
being  Irregularly  or  improvldenUy  issued,  will 
not  be  entertained.  There  is  no  levy  to  be 
quashed  after  the  bond  is  given  and  the  prop- 
erty released." 

For  these  reasons  the  motion  to  dismiss  is 
sustained. 
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BAILEY  et  al.  y.  BEE  et  tL 

(Supreme  Court  of  Appeals  of  West  Ylrgmia. 

Dec.  2,  1913.) 

(ByUabuM  ly  the  Court.) 

1.  Wills  (S  289*)--Pboceedings  to  Annul— 
Presumption— KNOWLEDGE  of  Testatrix. 

Where  a  will  is  executed  according  to  legal 
formalities,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  it  was  read  by 
the  testator,  or  that  he  otherwise  became  ac- 
quainted with  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  IS  663-061;   Dec.  Dig.  §  289.»] 

2.  Wills  (8  302»>— Feocebdings  to  Annul— 
Knowledge  of  Contents  —  Proof  Re- 
quired. 

Upon  an  issue,  devisavit  vel  non,  it  Is 
not  necessary  to  prove^  besides  formal  factum 
of  the  paper  and  capaaty,  the  further  fact,  by 
direct  and  positive  evidence,  that  the  testator 
knew  the  contents  of  the  instrument;  the  jury 
may  infer  such  knowledge  from  evidence  of 
capacity  and  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  (§  576,  581,  700-710;    Dec  Dig.  {  302.»] 

3.  Wills  (fi  802*)— Proceedings  to  Annul— 
Knowledge  of  Contents  —  Circumstan- 
tial Evidence. 

Knowledge  by  the  testator  of  the  contents 
of  a  vdll  before  its  execution  may  be  proved, 
when  necessary,  by  circumstantial  evidence 
sufficient  reasonably  to  satisfy  the  jury;  di- 
rect evidence  not  being  indispensable. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
I>ig.  Si  676,  581,  700-710 ;  Dec  Dig.  |  302.*] 

4.  Witnesses  (I  159*)— Competency— Son  of 
Testatrix— Testimony  Against  Interests. 

A  son  of  testatrix,  for  whom  she  makes  no 
testamental  provision,  although  a  necessary 
party  to  a  proceeding  to  annul  her  will,  is  not, 
under  section  23,  c  130,  Code  1906,  incompe- 
tent as  a  witness,  in  support  of  the  will,  to 
testify  to  the  testatrix  s  competency.  He 
thereby  testifies  against  his  interest,  permissi- 
ble alike  at  common  law  and  under  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  629,  664,  66&-669,  671-682;  Dec. 
Dig.  I  1^.*] 

(Additional  Byllabu9  ly  Bditorial  Staff,) 

6.  Witnesses  (|  146*)— Competency— Testa- 
mentary Capacity- Husband  of  Party  in 
Interest. 

In  proceedings  to  annul  a  will,  the  husband 
of  a  contestant  who  was  testatrix's  grandchUd 
was  incompetent  to  testify  for  her  on  the  ques- 
tion of  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  644-649;  Dec.  Dig.  8  146.*] 

6.  Wills  (§  384*)— Harmless  Error— Testi- 
mony OF  Incompetent  Witness. 

In  pfoceedingrs  to  annul  a  will,  the  admis- 
sion of  incompetent  testimony  for  the  contest- 
ant, on  the  question  of  testamentary  capacity, 
was  harmless,  where  the  decree  established  the 
wiU. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  865-^68;  Dec.  Dig.  8  384.*] 

Appeal  from  Clrciiit  Court,  Meroer  County. 

Bill  by  Katie  I.  Bailey  and  others  against 
Isaiah  Bee  and  others.  From  decree  for  de- 
fendants, plaintiffs  appeal    AflBlrmed. 


Samuel  W.  Williams,  of  Wytheville,  Va.,  D. 
E.  French,  of  Blnefleld,  and  Mollohan,  Mc- 
Clintic  &  Mathews,  of  Charleston,  for  appel- 
lants. B.  W.  Pendleton,  John  M.  McGrath, 
and  Woods  &  Martin,  all  of  Princeton,  for 
appellees. 

LYNCH,  J.  Katie  I.  Bailey  and  others, 
children  of  A.  J.  lAcy,  deceased,  who  was  a 
son  of  the  testatrix,  filed  their  bill  in  equity 
to  annul  the  will  of  Mary  L.  Bee,  on  the 
alleged  grounds  of  mental  incompetency  and 
undue  influence.  The  defendants  are  her 
husband.  Dr.  Isaiah  Bee,  executor  under  the 
will,  her  son.  Dr.  I.  B.  Bee,  and  the  children 
of  MoUie  K.  McCreery,  deceased,  her  daugh- 
ter. The  bill  charges  Dr.  Isaiah  Bee  with 
having  secured  the  execution  of  the  will  in 
b^alf  of  the  person  named  in  it  as  bene- 
ficiary. On  an  issue,  devisavit  vel  non,  the 
jury  found  against  plaintiffs  as  contestants; 
the  court  entered  judgment  on  the  verdict, 
and,  having  entered  its  decree  declaring  the 
will  valid,  dismissed  the  suit.  Plaintiffs 
have  appealed. 

The  will  names  Topsy  Hopkins,  sometimes 
called  Topsy  Bee,  ieis  sole  beneficiary.    Though 
not  related  to  the  testatrix  by  blood  or  mar- 
riage, Topsy,  now  15  years  old,  had  prior 
to  the  date  of  the  will  become  a  member  of 
the  Bee  family — ^not,  however,  by  an  adop- 
tion pursuant  to  the  statute.    They  had  tak- 
en her  to  rear  and  educate.    The  evidence 
is  clear  that  a  strong  reciprocal  attachment 
arose  and  continued  uninterrupted  between 
Mrs.  Bee  and  the  little  girL    They  became 
constant  companions,  whether  at  home,  on 
the  streets,  or  elsewhere.    They  occupied  the 
same  apartments,  and  slept  in  the  same  bed. 
Topsy  administered  to  the  wants  and  physi- 
cal needs  of  the  old  lady,  and  performed  oth- 
er similar  amenities  generally  pleasurable  to 
the  aged,  especially  to  women  in  the  years 
of  their  physical  and  mental  decline.    On  the 
contrary,  it  does  not  appear  that  any  of  her 
grandchildren  visited  her  with  any  degree  of 
regularity.    It  is  true,  none  of  them  resided 
tn  Mercer  county.    But  that  fact  affords  no 
reasonable  excuse  for  their  apparent  neglect 
of  an  aged  and  physically  infirm  grandmoth- 
er, who  no  doubt  felt  the  lack  of  Interest 
thus  exhibited.     She  often  remarked    that 
Dr.  I.  E.  Bee,  her  only  living  child,  would 
be  amply  provided  for  out  of  his  father's 
large  estate,  and  that  she  intended  her  prop- 
erty to  go  to  Topsy,  especially  for  the  pur- 
pose of  her  education.    Under  these  circum- 
stances, it  cannot  be  said,  with  any  degree 
of  plausibility,  that  Mrs.   Bee  unnaturally 
dioee  her  ward,  and  not  next  of  kin,  as  ttie  ob- 
ject of  her  bounty. 

The  questions  presented  relate  to  the  con- 
petency  of  witnesses,  the  sufficiency  of  the 
evidence  to  show  knowledge  by  the  testatrix 
of  the  provisions  of  the  will,  and  the  pro- 
priety of  certain  instructions  given  and  re- 
fused. 
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[4]  The  oontestants  seek  to  impeach  the 
competency  of  Dr.  I.  BL  Bee,  as  a  witness 
testifying  to  his  mother's  qnalification  to  ex- 
ecute the  wilL  They  cite  section  23,  c  180,^ 
Code  1906,  especially  that  provision  declar- 
ing incompetent  a  party  to  a  suit  when  ex- 
amined abont  a  transaction  or  communica- 
tion  with  one  then  deceased.  The  son  is  a 
party — a  necessaiy  party.  He  is  bound  by 
the  decree  entered  pursuant  to  the  verdict 
on  the  issue  devlsavit  vel  non.  Living,  as 
he  did,  in  his  mother's  home  as  one  of  her 
family,  he  knew,  better  than  any  other  per- 
8on,  her  qualification  and  competency,  and, 
in  fact,  any  infirmity,  either  medtal  or  physi- 
cal, constituting  a  disqualification.  If  com- 
peteot,  he  was  therefore  an  important  wit- 
ness for  the  proponents  of  the  will,  who  caU- 
ed  him  as  a  witness  and  in  whose  behalf  he 
testified.  But  his  testimony  being  in  support 
of  the  will,  he  necessarily  spoke  against  his 
own  pecuniary  interest  He  was  directly  in- 
terested in  defeating  it;  because,  if  annulled, 
he  would,  as  h^r  at  law,  take  by  descent  a 
material  part  of  his  mother's  valuable  es- 
tate, real  and  personaL  Under  these  condi- 
tions, does  the  language  of  section  23  render 
him  incompetent?  The  contestants  say,*  with 
great  emphasis,  that  it  does  clearly  disqual- 
ify him.  However,  we  are  not  persuaded  to 
adopt  that  opinion. 

The  section  dted  was  enacted  to  remove 
the  common-law  incompetency  of  any  party 
to  a  suit  as  a  witness  in  his  own  behalf. 
Thereafter,  he  could,  except  for  some  pur- 
poses, testify  in  support  of  any  claim  as- 
serted by  him  In  any  court  in  this  state. 
But,  even  when  excluded  under  the  common- 
law  inhibition,  his  adversary  could,  if  he  so 
•  desired,  call  as  a  witness  in  his  behalf  a 
party  to  a  suit,  and,  when  examined,  com- 
pel him  to  testify  against  his  own  interest 
or  claim  and  in  support  of  a  counterclaim 
or  interest  If  competent  under  the  previous 
rigid  exclusion,  the  same  reason  enforces  the 
conclusion  favorable  to  his  competency  un- 
der the  statute,  the  purpose  of  which  was  to 
enlarge,  and  not  to  restrict,  the  competency 
of  a  witness,  although  a  party  to  the  suit 

But  we  are  not  without  authority  in  sup- 
port of  the  right  and  competency  of  the  Jun- 
ior Bee  to  testify  as  a  witness  on  behalf 
of  the  proponents.  The  same  principle  was 
discussed  in  C!offman  v.  Hedrick,  32  W.  Va. 
119,  123,  9  S.  B.  65.  A  brother  of  the  tes- 
tator, who  but  for  the  will  would  have  tak- 
en by  inheritance,  was  called  by  the  propo- 
nents to  prove  the  factum  of  the  will.  The 
court  held  him  competent  It  was  a  contest 
like  that  now  before  us,  not  a  mere  probate 
without  challenge.  The  third  point  of  the 
syllabus  is:  "One  of  the  attesting  witnesses 
to  a  will,  who  is  a  brother  to  the  party,  who 
la  claimed  to  have  made  the '  will  in  con- 
troTersy,  and  who  is  introduced  by  the  con- 
testees  to- prove  the  execution  of  the  paper 
in  tbe  absence  of  the  other  aubsciibing  wit- 


ness, who  cannot  be  found  after  diligent  in- 
quiry, although  said  witness  so  introduced 
is  a  party  to  the  suit  brought  to  impeach 
the  validity  of  said  will,  and  would  inherit 
a  portion  of  the  property  devised  in  the  ab- 
sence of  said  will,  yet,  if  he  is  unprovided 
for  in  said  will,  he  is  not  incompetent  under 
Code,  c.  130,  I  23,  to  testify  in  support  of 
said  will  as  to  its  proper  execution."  That 
case  does  not  deny  competency  to  testify  as 
to  capacity  at  the  time  of  the  will,  if  by  so 
doing  the  testimony  of  the  witness  is  adverse 
to  his  own  interest  The  question  is  there 
discussed  in  all  its  bearings.  The  rule  of 
necessity,  declared  by  section  18,  c.  77,  Code 
1906,  does  not  impinge  upon  or  controvert 
the  doctrine  asserted  in  the  Ooflnum  Case 
or  in  this  case. 

Nor  does  Kerr  v.  Lunsf  ord,  81  W.  Va.  659, 
8  S.  B.  493,  2  L.  R.  ▲.  668,  confiict  with  this 
holding;  because,  in  that  case,  the  interest- 
ed witness  was  held  incompetent  on  account 
of  an  interest  hostile  to  the  validity  of  the 
will  and  the  pecuniary  advantage  inuring  to 
him  in  the  event  of  its  successful  impeach- 
ment If  permitted  to  testify,  he  would 
have  given  evidence  in  his  own  behalf  against 
the  devisee  under  the  will. 

But  Crothers  v.  Crothers,  40  W.  Ya.  169, 
20  S.  B.  927,  accords  with  the  views  herein 
expressed  on  the  question  of  Dr.  I.  B.  Bee's 
competency.  It  says  that  ''a  person  inter- 
ested may  give  evidence  against  his  own  in- 
terest, both  at  common  law  and  under  sec- 
tion 23,  c.  130,  Code,"  the  purpose  of  which 
"was  to  enlarge  the  competency  of  witnesses. 
It  does  not  per  se  render  any  incompetent 
who  are  competent  at  common  law.  The  ex- 
ception therein  does  not  create  incompetency, 
but  leaves  the  cases  specified  in  it  Just  as 
they  were  at  common  law."  It  was  there 
held  that  "children  of  a  decedent,  who  are 
his  distributees,  are  competent  witnesses  to 
prove  a  transfer  by  their  father  of  personal 
estate  In  fttvor  of  the  transferee,"  such  testi- 
mony being  of  course  directly  hostile  to  their 
Interest  in  the  property  so  transferred.  In 
the  opinion,  it  is  stated  that,  "to  exclude  a 
witness,  he  must  be  Interested  in  favor  of 
the  party  calling  him.  Sims  v.  Given,  2 
Blackf.  [Ind.]  461';  Kennedy  v.  Barnett,  1 
Bibb  [Ky.]  154."  In  Oxenden  v.  Penerice,  2 
Salk.  691,  it  is  held  that  a  legatee  is  compe- 
tent as  a  witness  to  disprove  the  wilL  He 
then  swears  against  his  interest  See,  also, 
Robinson  v.  Robinson,  20  S.  C.  567.  Dr.  I. 
B.  Bee  was  made  a  party  solely  because  but 
for  the  will  he  would  take  by  inheritance  a 
portion  of  the  property  thereby  devised; 
and,  as  he  spoke  as  a  witness  against  this 
pecuniary  interest  we  hold  him  competent 
under  the  statuta 

[6, 6]  But  the  witness  Patterson,  who  tes- 
tified for  the  contestants  on  the  question  of 
•  testamoitary  capacity,  was  not  competent 
His  wife,  a  party  to  the  suit  and  a  grand* 
child  of  the  testatrix,  was  disqualified  to 
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testifjr  in  her  own  behalf  to  impeach  the 
wUL  He  was  likewise  disqualified.  Kerr 
▼.  Lnnsford,  81  W.  Va.  659,  8  S.  E.  493,  2 
L.  R.  A.  668;  Freeman  ▼.  Freeman,  71  W. 
Va.  303,  76'  S.  E.  657.  However,  as  the  de- 
cree, here  aflBrmed,  establishes  the  will,  the 
effect  of  his  testimony  is  now  negligible. 

[1]  Appellants  also  insist  that  the  proof  is 
insufficient  to  show  due  execution  of  the 
will  by  the  testatrix,  in  that  it  f&iis  to  show 
that  it  was  read  by  or  to  her,  or  that  she 
otherwise  acquired  knowledge  of  its  con- 
tents. Following  the  course  approved  in 
Kerr  v.  Lunsford,  supra,  the  proponents  first 
offered  the  will  in  evidence,  and,  by  the  at- 
testing witnesses,  proved  its  due  execution 
and  the  competency  of  the  testatrix,  and 
rested,  thus  having  made  a  prima  facie  case. 
The  contestants  then  introduced  the  testi- 
mony of  sundry  witnesses  to  show  the  men- 
tal incapacity  of  the  testatrix  to  make  the 
will,  after  which  proponents  offered  in  re- 
buttal much  evidence  on  the  same  subject 
But  the  contestants  offered  no  proof  of  her 
want  of  knowledge  of  its  contents,  or  of  un- 
due influence  in  procuring  its  execution. 
They,  however,  contend,  in  effect,  that,  to 
sustain  the  validity  of  the  will,  it  must  be 
made  to  appear  affirmatively,  from  the  evi- 
dence of  proponents,  that  the  testatrix  had 
knowledge  of  the  provisions  of  the  will  at 
the  time  of  its  execution. 

The  will  was  prepared  by  an  attorney  at 
his  office  in  Princeton,  on  the  day  it  was 
signed  and  attested.  The  husband  of  the 
testatrix  furnished  him  the  information  for 
its  preparation,  and  the  draftsman  wrote  it 
in  conformity  with  that  information.  The 
husband  then  took  the  will,  and  secured  the 
attendance  of  the  attesting  witnesses,  the 
three  going  together  to  his  residence,  where 
the  testatrix  caused  her  signature  to  be 
signed,  after  which  the  witnesses  also  signed, 
the  three  being  present  during  the  whole 
time.  The  proof  shows  that  when  Dr.  Bee, 
the  husband,  and  the  attesting  witnesses  ar- 
rived at  the  residence,  the  former  went  into 
the  house,  and  in  a  few  minutes  he  and  Mrs. 
Bee  returned  to  the  porch,  where  the  two 
witnesses  were  sitting.  What  occurred  in 
the  house,  if  anything,  dote  not  appear;  no 
witness  states.  Dr.  Bee,  on  his  return  with 
his  wife,  drew  the  paper  from  his  pocket, 
and,  according  to  the  attesting  witness  Bar- 
bor,  a  merchant,  who  was  examined  before 
the  Jury,  informed  his  wife  "that  we  had 
come  to  witness  the  signing  of  that  paper 
she  wanted  prepared;  that  he  had  had  it 
prepared;  and  she  jokingly  said  she  would 
have  to  read  it  first,  that  she  did  not  put 
her  name  to  anything  without  reading  it 
She  took  the  paper  and  kept  it  for  some 
Uttle  time,  and  then  turned  to  me  and  made 
some  remark  about  being  nervous,,  and  asked 
me  to  sign  her  name  to  it,  which  I  did,  and 
then  I  signed  my  own  name  below  to  the 
oertifieate."    Though  this  witness  had  not 


expressly  stated  that  the  testatrix  read  the 
will  before  her  signature  was  written,  yet, 
to  the  question  propounded  to  him  in  chief, 
"She  read  the  will,  I  believe  you  say?"  he 
replied,  "Yes,  sir."  To  which  question  and 
answer  there  was  neither  objection  nor  ex- 
ception. Both  remain  without  challenge. 
The  testimony  of  the  other  attesting  witness, 
Pendleton,  a  lawyer  and  at  the  date  of  the 
will  prosecuting  attorney  for  Mercer  coun- 
ty, accords  with  and  substantially  corrob- 
orates that  of  Barbor;  both  of  them  speak- 
ing frankly  and  intelligently  of  what  occur- 
red on  that  day.  Pendleton  says:  "When  I 
got  there  we  Stopped  on  the  front  porch,  and 
Dr.  Bee  went  in  for  Mr&  Bee.  She  returned 
with  him,  and  there  was  considerable  con- 
versation engaged  in  there  on  general  mat- 
ters and  in  regard  to  the  will.  What  that 
conversation  was  I  am  unable  to  state  at 
this  time.  Dr.  Bee  produced  the  wUl,  and 
my  recollection  is  he  took  it  from  his  inside 
pocket,  and  Mrs.  Bee  asked  Dr.  Bee  if  the 
will  was  fixed  the  way  she  wanted  it,  and 
he  replied  that  it  was.  She  then  requested 
Mr.  Barbor  to  sign  the  will  for  her,  which 
he  did.  We  then  signed  as  witnesses." 
Whenr  asked,  "What  statement,  if  any,  did 
Mrs.  Bee  make  on  that  occasion  as  to  whom 
she  was  willing  her  property?"  he  replied  that 
"she  stated  she  wanted  to  give  her  proper- 
ty to  this  little  girl  Topsy  Bee."  In  reply 
to  the  question  on  cross-examination  wheth- 
er Mrs.  Bee  read  the  will  or  heard  it  read, 
he  replied:  "It  was  not  read  to  her  in  my 
presence,  and  she  did  not  read  it  in  my  pres- 
ence, is  my  recollection." 

The  evidence  thus  detailed,  while  not  all, 
is  the  part  material  to  the  actual  execution 
of  the  paper  in  controversy,  and  the  suffi- 
ciency of  which  for  that  purpose  is  denied 
by  the  contestants.  But  from  an  examina- 
tion of  the  authorities,  and  the  testimony  of 
these  witnesses,  when  read  and  considered 
in  the  light  of  the  facts  and  circumstances 
stated  by  other  witnesses  as  to  the  charac- 
ter, habits,  and  intelligence  of  Mrs.  Bee, 
her  skill  in  the  management  and  conduct  of 
her  business,  her  information  on  local  mat- 
ters, and  her  interest  in  Topsy,  whom,  ac- 
cording to  several  of  the  witnesses,  she  had 
selected  as  the  beneficiary  of  her  wiU,  our 
conclusion  is  that  the  evidence  touching  the 
factum  of  the  will  is  ample  to  sustain  the 
finding  of  the  jury,  as  in  effect  it  did  find, 
that  the  will  was  duly  executed  by  the  tes- 
tatrix with  knowledge  of  its  contents. 

Speaking  generally,  it  may  be  said  that  the 
great  and  prevailing  weight  of  authority  is 
that,  where  a  will  is  executed  according  to 
the  prescribed  legal  formalities,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  testator  read  it,  or  other- 
wise became  acquainted  with  its  provisions. 
Citation  of  authorities  must  on  account  of 
the  number,  necessarily  be  liihlted ;  and,  for 
that  reason,  one  only  from  each  of  several 
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different  states  is  dted.  Ross  v.  Ross,  140 
Iowa,  51,  117  N.  W.  1105 ;  Estate  of  Latour, 
140  Cal.  414,  73  Pac.  1070,  74  Pac  441 ;  Wa- 
ters y.  Waters,  222  lU.  26,  78  N.  B.  1,  113 
Am.  St  Rep.  359;  Cramer  v.  Crumbangh,  3 
Md.  491;  Sechrest  v.  Edwards,  61  Ky.  (4 
Mete)  163:  Pettes  ▼.  Blngbam,  10  N.  H. 
614;  Snodgrass  v.  Smith,  42  Ck)lo.  60,  94 
Pac.  312,  15  Ann.  Gas.  548;  Brown  v.  Mc- 
Bride,  129  Ga.  97,  58  S.  E.  702 ;  McCk>iuieU 
V.  Keir,  76  Kan.  527,  92  Pac.  540 ;  Hoshaner 
?.  Hosbaner,  26  Pa.  404 ;  In  re  Jones'  Will 
(Sur.)  85  N.  Y.  Supp.  294;  Patton  v.  Hope, 
37  N.  J.  Eq.  522 ;  Key  v.  HoUoway,  66  Tenn. 
(7  Baxt)  575;  King  v.  Kinsey,  74  N.  O. 
261;  Mordecai  v.  Canty,  86  S.  C.  470,  68 
S.  B.  1049;  Hawkinson  v.  Oatway,  143  Wis. 
137,  126  N.  W.  683,  139  Am.  St  Rep.  1091. 

[2]  It  is  not  necessary,  upon  an  issue  of 
devlsaTit  vel  non,  to  prove,  besides  the  for- 
mal execution  of  the  paper  and  the  capacity 
of  the  testator  to  make  it,  the  further  fact, 
by  distinct  evidence,  that  the  testator  knew 
tbe  contents  of  the  instrument;  for  the  Jury 
may  infer  such  knowledge  from  the  evidence 
of  capacity  and  execution.  Carr  v.  McCamm, 
18  N.  C.  276 ;   40  Cyc.  UOO,  1285. 

[S]  Such  knowledge  may  be  proved,  where 
necessary,  by  circumstantial  evidence  suffi- 
cient reasonably  to  satisfy  the  Jury;  direct 
evidence  not  being  indispensable.  Montague 
V.  Allan,  78  Va.  592,  49  Am.  Rep.  384;  40 
Cyc  1285;  Page  on  Wills,  i  380;  Winn  v. 
Grier,  217  Mo.  420,  117  S.  W.  48;  Jesse  v. 
Parker,  6  Grat  (Va.)  57,  62  Am.  Dec.  102. 
It  is  only  where  it  appears  affirmatively  that 
the  testator  did  not  read  the  will  himself, 
and  tbat  It  was  not  read  to  him,  that  it  be- 
iiouik'/.'.  necessary  to  show,  by  satisfactory  evi- 
dence, that  he  was  in  some  other  way  ac- 
qucinted  with  the  contents  of  the  instrument 
Bay  V.  Day,  3  N.  J.  Eq.  549;  40  Cyc.  1100. 
The  proponents  made  out  a  prima  facie  case 
in  favor  of  the  validity  of  the  will,  when  they 
produced  it  in  evidence  and  proved,  by  the 
attesting  witnesses,  its  formal  execution  and 
the  capacity  of  the  testatrix  to  make  it  Kerr 
V.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493,  2 
li.  R.  A.  668;  40  Cyc.  1285.  And,  after  the 
contestants  had  introduced  their  impeaching 
testimony  as  to  testamentary  incapacity,  the 
proponents  thereafter,  by  a  clear  preponder- 
ance of  evidence,  fully  sustained  the  bur- 
den of  proof  Imposed  upon  them  in  reference 
to  this  issue. 

Contestants  offered  no  proof  to  show  that 
the  testatrix  did  not  read  the  will,  or  that 
it  was  not  read  to  her.  Apart  from  the  an- 
swers of  Pendleton  and  Barbor  to  the  ques- 
tions heretofore  stated,  there  is  no  evidence 
that  Mrs.  Bee  did  or  did  not  read  the  paper, 
or  hear  it  read,  before  signing  it  For  all  that 
appears,  she  may  have  read  it  or  heard  it  read 
before  Its  execution.  She  and  her  husband 
were  together  in  the  room  before  she  signed 
it  although  only  for  a  few  minutes.  He  may 
then  have  fully  informed  her  of  the  contents 


of  the  paper,  or  read  it  to  her.  What  oc- 
curred subsequently  neither  proves  nor  dis- 
proves previous  knowledge  of-  its  provisions 
on  her  part  It  was  incumbent  on  contest- 
ants to  rebut  the  presumption  of  knowledge, 
which  the  authorities  dted  say  exists  under 
similar  circumstances.  "From  the  due  execu- 
tion of  the  will,  it  is  presumed  that  the  tes- 
tator was  acquainted  with  its  contents,  al- 
though he  could  neither  read  nor  understand 
the  language  in  which  it  was  written."  Hos- 
hauer  v.  Hoshauer,  26  Pa.  404.  The  court 
said  in  the  case  cited:  "We  must  admit  the 
presumptions  that  arise  from  the  ordinary 
course  of  doing  such  business;  and  one  of 
them  is  that  a  person,  signing  any  instru- 
ment, and  asking  persons  to  attest  it,  has 
taken  care  to  imderstand  its  contents.  His 
signing  shows  that  he  is  giving  expression  to 
some  purpose  of  his  mind,  and  we  must  pre- 
sume that  he  knows  the  writing  contains  that 
expression.''  We  find  authority  in  Wombach- 
er  V.  Barthelme,  194  111.  425,  62  N.  B.  800, 
for  the  statement  that  testimony  denying 
ability  on  the  part  of  the  teitator  to  read  * 
any  writing  in  English  or  to  write  except  to 
sign  his  name  has  no  tendency  to  establish 
his  inability  to  make  a  will,  or  ignorance  of 
its  contents  when  executed.  See,  also,  ISx 
parte  Brock,  37  S.  C.  348,  16  S.  B.  38. 

But  in  this  case,  there  is  the  unchallenged 
testimony  of  Barbor,  an  attesting  witness, 
that  Mrs.  Bee  did  read  the  will;  of  both 
attesting  witnesses,  that  Dr.  Bee  informed 
her  it  was  prepared  according  to  her  direc- 
tions; and  of  Pendleton,  that  she  desired 
Topsy  to  have  her  property.  Many  other 
witnesses  testify  to  the  same  desire  and  in- 
tention expressed  by  the  testatrix,  although 
two  witnesses  for  contestants  say  she  told 
them  she  intended  to  will  it  to  her  son  A.  J. 
Lacy.  As  stated,  there  was  no  evidence  of 
any  undue  or  improper  influence  on  the  part 
of  any  person  in  order  to  procure  the  testa- 
trix to  make  the  will  she  did  make,  or  any  • 
will  of  any  character.  But,  having  heard  the 
testimony  of  all  the  witnesses,  the  jury,  in 
effect,  by  its  verdict  that  the  pai>er  purport- 
ing to  be  the  true  last  will  of  Mrs.  Bee  was 
in  fact  such  will,  necessarily  also  found,  un- 
der full  and  proper  instruction  by  the  court 
on  that  point,  that  she  knew  its  contents. 
Otherwise,  they  could  not  have  returned  the 
verdict  they  did  return.  Nor  can  we  now 
say  the  Ihiding  was  without  sufficient  evi- 
dence to  warrant  it,  either  in  respect  of  the 
due  execution  of  the  will  or  of  the  compe- 
tency of  Mrs.  Bee  to  make  it  On  the  con- 
trary, our  conclusion  is  that  the  evidence 
offered  amply  Justified  the  Jury's  verdict 
and  the  court's  Judgment  and  decree  thereon. 

The  contestants  further  complain  of  the 
giving  of  certain  instructions  asked  by  the 
proponents,  and  of  the  refusal  of  some  asked 
by  them.  Our  examination  leads  us  to  the 
conclusion  that  the  court  did  not  err  in  its 
rulings  on  any  of  the  InstructioDa.     Those 
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given  'for  proponents,  numbered  1  to  6,  9,  and 
11,  find  support  In  Kerr  v.  Lunsford,  supra; 
7,  8,  and  10,  In  Nicholas  v.  Kershner,  20  W. 
Va.  262,  and  Jarrett  ▼•  Jarrett,  11  W.  Va. 
584. 

Of  those  requested  by  contestants,  the 
court  gave  such  as  properly  presented  their 
views  to  the  extent  supported  by  the  evidence, 
and  refused  those  which,  in  our  Judgment, 
either  did  not  propound  correct  legal  principles 
or  principles  not  stated  in  other  instructions 
given  for  them.  Nos.  1,  2,  18,  19,  and  20i  if 
given,  would  have  stated  to  the  jury  principles 
directly  conflicting  with  what  has  been  said 
touching  the  necessity  of  proof  of  actual 
knowledge  by  Mrs.  Bee  of  the  contents  of  the 
will  when  executed  by  her,  thus  ignoring  the 
presumption  of  such  knowledge  on  her  part 
No.  2  relates  to  undue  influence,  as  to  which 
no  proof  appears  anywhere  in  the  record. 
No.  8,  if  given,  would  have  said  the  wiU  did 
not  deprive  Dr.  Isaiah  Bee,  the  husband,  of 
his  curtesy  in  the  real  estate  and  marital 
rights  In  the  personal  property  disposed  of 
by  the  will.  How  that  information,  although 
true,  would  have  aided  the  Jury  in  determin- 
ing ^e  validity  of  the  will,  is  not  apparent 
Nor  does  it  plainly  appear  what  benefit  would 
accrue  to  contestants  if  the  court  had  given 
it  No.  5  was  not  necessary,  because  the 
principles  therein  stated  were  embraced  by 
4,  6,  and  8,  given.  No  evidence  supports  No. 
16.  In  fact  its  statements  are  contrary  to 
the  evidence.  No.  16  is  sufficiently  covered 
by  17,  given;  and  18,  19,  20,  and  21,  by  13 
and  23,  given.  And  we  find  no  special  merit 
in  No.  22,  and  think  its  refusal  proper,  al- 
though contestants  insist  that  its  refusal 
operated  to  their  prejudice.  Its  apparent 
purpose  was  to  minimize,  as  ftir  as  possible, 
the  effect  of  Dr.  I.  EX  Bee's  evidence  of  his 
mother's  competency. 

We  are  therefore  of  opinion  to  afltoa  the 
decree. 


(78  W.  Va.  288) 

DPLIN  V.  BLESSING. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  2,  1918.) 

(ByUahua  hy  ih^  Court.) 
1.  Attachment  (§  106*)  —  Affidavits  —  D«- 

SCBIPTION    OF  DXBT. 

An  affidavit  for  an  attachment,  pursuant 
to  section  193,  c.  50;  Code  190B,  which  states 
the  nature  of  plaintiffs  claim  to  be  "for  day 
labor  on  Round  Bottom  job  in  said  county  and 
state,  $54.07,  and  cutting  timber  by  thousand 
on  Bound  Bottom  job  in  fold  county  and  state, 

t 88.92,  that  the  said  claim  is  just,  and  this  af- 
ant  believes  that  plaintiff  ought  to  recover 
thereon"  the  aggregate  of  the  two  items,  "with 
interest  on  the  same  from  the  5th  day  of  Sep- 
tember,  1910,"  is  void  for  indefiniteness  in  de- 
scription of  plaintifiTs  claim  and,  on  defend- 
ant's motion,  should  be  quashed. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  $|  276-279;    Dec.  Dig.  §  105.»] 


2.  Attachment  (§|  118, 115.  252»)— AjriDAvrr 

--AVEBlfXNTS     OF     FBAUD  —  STATSMXRT     OF 

Obourds— Quashing  Attachment. 

An  affidavit  for  an  attachment,  pursu- 
ant to  section  193.  c.  50,  Code  1906,  whidi 
states  that  the  defendant  (naming  him)  ''has 
assigned,  disposed  of,  or  removed  his  property, 
or  a  material  part  thereof,  or  is  about  to  do 
so,  with  like  intent  to  defraud"  his  creditors, 
la  void  for  uncertainty  and  indefiniteness  in  its 
averments  of  fraud;  and  the  affidavit  and  at- 
tachment Issued  thereon  should,  on  defendant's 
motion,  be  quashed.  To  avail  for  the  purpose 
of  a  valid  attachment,  the  affidavit  should  state 
the  grounds  conjunctively,  not  disjunctively. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  SI  307-311,  315-322,  796,  797,  803 ; 
Dec.  Dig.  SS  113,  115,  232.»] 

Brror  to  Circuit  Court,  Boone  County. 

Action  by  Ira  Eplin  against  John  F.  Bless- 
ing. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed  in  part,  and  reversed 
in  part 

Leftwich,  Bymside  &  Shaffer,  of  Madison, 
for  plaintiff  in  error. 

LYNCH,  J.  In  an  action  before  a  justice, 
and  on  defendant's  appeal  to  the  circuit 
court,  plaintiff  obtained  judgment  against 
Blessing  and  favorable  rulings  on  the  latter's 
motion  to  quash  an  affidavit  for  an  attach- 
ment and  the  attachment  issued  thereon  and 
on  his  plea  in  abatement  to  the  attachment 
The  writ  of  error  and  sapersedeas  now  un- 
der examination  was  granted  solely  on  the 
petition  of  Blessing,  althongh  the  judgment 
was  against  him  and  the  sureties  on  the 
appeal  bond.  He  seeks  relief  only  from  the 
proceeding  by  attachment  The  Judgment  on 
the  account  is  not  contested.  In  fact,  it  is 
in  the  nature  of,  though  not  in  ftict,  a  con- 
fessed Judgment 

[1]  The  real   and  only  vital  Question   is 
whether  the  circuit  court  erred  in  its  refusal 
to  quash  the  affidavit  and  attachment    If  it 
did,  the  trial  of  the  plea  in  abatement  was 
futile.    Onr  examination  inevitably  leads  to 
the  conclusion  that  the  circuit  court  erred  In 
its  rulings  in  this  .respect    The  affidavit  is 
fatally  defective,  at  least  in  two  particulars, 
both  of  which  are  indispensable  to  a  valid 
attachment  under  section  103,  c  60,   Code 
1906.    It  fails  in  its  attempt  to  describe  the 
claim  on  which  plaintiff  sues.    We  find  no 
such  definite  description  as  the  statute  au- 
thorizing  attachments   contemplates.      Such 
proceedings  are  of  statutory  creation  and, 
to.be  valid,  must  conform,  at  least  substan- 
tially,  with  all  the  requirements  prescribed. 
The  affidavit  in  this  respect  falls  clearly 
within  the  criticism  applied  in  Bank  v.  Ix>eb, 
71  W.  Va.  494,  76  S.  B.  883.    It  states  'that 
the  claim  of  the  said  plaintiff  against  the 
defendant  is  for  day  labor  on  Round  Bottom 
Job  in  said  county  and  state,  $54.07,  and  for 
cutting  timber  by  thousand  on  Round  Bot- 
tom Job  in  said  county  and  state,    $88.92, 
that  the  said  claim  is  Just,  and  this  affiant 
believes  that  plaintiff  ought  to  recover  there- 
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on**  $133.62,  "with  interest  on  the  same  from 
the  5th  day  of  September,  1910."  It  does 
not  state  for  whom  plaintiff  performed  labor 
and  cut  timber,  nor  what  labor  he  performed 
as  distinguished  from  the  cutting  of  timber. 
For  aught  appearing  in  the  description,  he 
may  have  performed  both  for  a  trespasser 
on  defendant's  lands  located  on  Round  Bot- 
tom, if  the  latter  owned  lands  thus  desig- 
nated. Besides  there  appears  no  averment 
that  the  services  were  performed  at  the  in- 
stance or  request  or  pursuant  to  any  em- 
ployment by  or  on  behalf  of  defendant  To 
avail  as  the  basis  of  a  process  by  which  the 
owner  of  property  may  be  deprived  of  its 
possession  and  use,  even  temporarily,  an  affi- 
davit must  afford  reasonable  certainty  in 
the  description  of  the  claim  to  be  enforced 
by  such  drastic  remedy.  It  must  show  a 
direct,  not  an  inferential,  liability.  If  any 
duty  devolves  on  defendant  to  pay  the  claim 
In  suit,  so  far  as  indicated  by  affiant  it  is 
solely  because  the  affidavit  says  it  is  plain- 
tiff's claim  against  defendant  for  labor.  But 
that  is  plainly  an  Insufficient  description  of 
the  nature  of  the  daim. 

[2]  But  the  affidavit  is  equally  defective  in 
another  particular.  The  grounds  assigned 
for  the  attachment  are.  that  defendant  ''has 
assigned,  disposed  of,  or  removed  his  prop- 
erty, or  a  material  part  thereof,  or  is  about 
to  do  so,**  "with  like  intent  to  defraud"  his 
creditors.  This  is  the  only  charge  of  intent 
to  defraud  appearing  anywhere  in  the  affl- 
davlt  With  what  "like  intent"  Is  it  com- 
pared? The  averment  contains  verbatim  a 
copy  of  the  language  found  in  the  third 
clause  of  section  40,  c.  50,  Code  1906;  the 
draftsnoan  evidently  deeming  it  sufficient  for 
the  purpose.  But  Sandheger  v.  Hosey,  26  W. 
Va.  221,  Goodman  v.  Henry,  42  W.  Va.  626, 
26  S.  B.  628,  85  Lu  B.  A.  847,  and  Roberts  v. 
Bums,  48  W.  Va.  92,  35  S.  E.  922,  86  Am. 
St.  Rep.  17,  hold  similar  affidavits  insuffi- 
cient While  the  statute  states  the  grounds 
in  the  alternative,  an  affidavit  asserting  two 
or  more  of  such  grounds  must  state  them 
conjunctively,  not  disjunctively.  Otherwise 
tbey  do  not  inform  defendant  in  what  re- 
spect his  dealings  are  challenged  as  fraudu- 
lent. He  is  entitled  of  right  to  know  where- 
in be  is  so  seriously  accused  and  wherein  his 
conduct  operates  as  a  fraud  upon  the  rights 
of  creditors.  Besides,  as  Incident  to  proper- 
ty rights,  the  owner  may  do  or  cause  to  be 
done  any  one  or  more  of  the  acts  or  things 
charged,  except  only  that  his  acts  and  con- 
duct shall  be  free  from  an  intent  to  defraud. 
For  the  purpose  of  liquidation,  he  may,  in 
good  faith,  assign  his  property,  as  in  fact 
the  defendant  did  in  this  instance,  for  the 
benefit  of  his  creditors ;  or  he  may  otherwise 
dispose  of  it  or  any  part  of  it,  or  remove  it, 
or  plan  to  do  any  one  or  more  of  the  things 
cbarged.  So. that,  to  deny  him  the  exercise 
of  these  rights  by  attachment,  every  statu- 
tory requirement  must  be  observed,  at  least 


in  a  more  substantial  degree  than  was  done 
by  plaintiff  in  this  case. 

In  view  of  what  has  been  said,  and  with- 
out discussing  other  assignments,  our  conclu- 
sion is  to  quash  the  affidavit  and  attach- 
ment, dismiss  the  attachment  proceedings, 
and  affirm  the  Judgment  rendered  against 
Blessing  and  his  sureties  on  the  bond  for 
the  appeal  from  the  Justice,  with  costs  to 
plaintiff  in  error  in  this  behalf  expended 
and  damages  according  to  law. 


(97  s.  c.  tt) 

PURDY    V.    WESTERN   UNION  TELE- 
GRAPH GO. 

(Supreme  Gonrt  of  South  Garolina.    March  28, 

1914.) 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Jasper  County;    S.  W.  G.  Shipp,  Judge. 

Action  by  H.  Klugh  Purdy  against  the 
Western  Union  Telegraph  Company.-  From 
an  order  granting  defendant's  motion  for 
a  new  trial,  plaintiff  appeals.  Appeal  dis- 
missed. 

L.  A.  Hutson  and  H.  Elugh  Purdy,  both 
of  Ridgeland,  for  appellant  Nelson,  Nelson 
&  Gettys,  of  Columbia,  and  John  P.  Wise, 
of  Ridgeland,  for  respondent 

FRASER,  J.  The  appellant  thus  states 
his  case: 

'The  testimony  in  this  case  shows:  That 
a  telegram  was  sent  from  New  York  by  the 
National  Surety  Company  to  H.  Klugh  Pur- 
dy, its  agent  at  Ridgeland,  S.  C,  reading 
as  follows:  'Necessary  to  maintain  manual 
rates  on  all  publio  business.'*'  That  H. 
Klugh  Purdy  was  not  in  Ridgeland  when 
the  said  message  was  received,  but  had  in- 
structed said  agent  at  Ridgeland  to  for- 
ward said  message  to  Verdery,  S.  C,  which 
said  agent  did.  That  said  agent  delivered 
the  above-stated  message  to  John  P.  Wise, 
who  was  agent  for  a  competing  bonding 
company,  and  to  H.  H.  Porter,  without  the 
consent  of  the  sender  or  addressee,  and  that 
the  contents  of  said  message  was  generally 
known  in  Ridgeland  when  the  addressee 
was  at  Verdery,  S.  C,  2(X>  miles  away. 

"Points  and  authorities:  The  only  ques- 
tion in  this  appeal  is  whether  his  honor 
erred  in  granting  a  new  trial  on  the  ground 
that  there  was  a  total  absence  of  testimony 
to  show  willfulness." 

The  circuit  judge  was  right  There  was 
a  total  absence  of  testimony  to  show  will- 
fulness. It  ^rould  be  best  for  this  court  not 
to  discuss  the  facts  of  the  case,  inasmuch 
as  the  case  goes  back  for  a  new  trial. 

The  appeal  is  dismissed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS, 
and  QAGB,  JJ.«  concur. 
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(96  S.  C.  468) 

STATE  ez   nL  WARDLAW  ▼.  ALEWINfl. 

(Supreme  Court  of  South  Carolina.    March  18. 

1914.) 

"To  be  officially  reported." 

Petition  by  the  State,  on  relation  of  John 
L.  Wardlaw,  against  J.  A.  Alewine,  to  de- 
termine plaintiff's  right  to  an  office.  Judg- 
ment for  plaintiff. 

VVm.  N.  Gray  don,  of  Abbeville,  for  peti- 
tioner. J.  M.  Kickles,  of  Abbeyille,  for  re- 
spondent. 

GARY,  C.  J.  This  is  an  action  to  deter- 
mine the  right  of  the  plaintiff  to  hold  the 
office  of  superintendent  of  the  county  poor- 
house  and  farm  of  Abbeville  county.  Per- 
mission to  use  the  name  of  the  state  was 
granted  the  plaintiff  by  Hon.  Frank  B. 
Gary,  Judge  of  the  Eighth  Judicial  circuit. 

The  complaint  alleges:  That  the  plain- 
tiff was  duly  elected  .superintendent  of  the 
county  poorhouse  and  farm,  by  the  county 
board  of  commissioners  of  Abbeville  coun- 
ty, on  the  7th  of  October,  1913,  for  the  term 
of  one  year  beginning  the  1st  of  January, 
1914.  That  the  plaintiff  received  a  letter 
from  W.  A.  Stevenson,  county  supervisor, 
on  the  17th  of  December,  1913,  informing 
him  tliat  he  had  decided  to  let  the  defend- 
ant, J.  A.  Ale  wine,  remain  In  office  during 
the  year  1914.  That  on  the  23d  of  Decem- 
ber, 1913,  the  plaintiff  notified  Supervisor 
W.  A.  Stevenson,  and  also  the  defendant, 
that  he  expected  to  take  charge  of  the  coun- 
ty poorhouse  and  farm  as  superintendent  on 
the  Ist  of  January,  1914,  and  demanded 
possession  of  said  office,  which  was  refused. 

On  the  16th  of  January,  1914,  one  of  the 
Justices  of  this  court  granted  an  order  that 
the  defendant  show  to  this  court  by  what 
warrant  or  authority  he  claimed  to  hold  said 
office.  When  the  case  was  called  for  hear- 
ing, the  defendant  failed  to  appear,  and  the 
court  was  informed  that  he  had  vacated 
said  office. 

The  plaintiff  is  unquestionably  entitled  to 
said  office,  and  it  is  so  adjudged. 

HTDRICK,      WATTS,      FBASEB,      and 
GAGE,  JJ.,  concur. 


(97  S.  C.  52) 

NEW  ENGLAND  NAT.  BANK  ▼.  WALLACE 

et  aL  (two  cases). 

(Supreme  Court  of  South  Carolina.     April  6, 

1914.) 

Appeals  from  Common  Pleas  Circuit  Court 
of   Charleston   County;    J.    W.    De    Yore, 
Judge. 


Actions  by  the  New  England  National 
Bank  against  J.  V.  Wallace  and  others. 
Judgments  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Von  Kolnitz  &  Von  Kolnitz,  of  Charles- 
ton, for  appellants.  Smythe  &  Visanska,  of 
Charleston,  for  respondent. 

GARY,  G.  J.  When  the  case  of  Bank  v. 
Stackhouse,  91  S.  C.  455,  74  S.  B.  977,  40 
L.  R.  A.  (N.  S.)  454,  was  decided  by  this 
court.  It  did  not  seem  to  the  writer  of  this 
opinion  that  the  plaintiff  therein  was  prima 
facie  a  bona  fide  holder  of  the  note,  upon 
which  the  action  was  brought  The  princi- 
ples then  announced  are  practically  the  same 
as  those  involved  in  the  present  case.  He 
therefore  feels  constrained  to  follow  that 
case  as  an  authority,  as  long  as  it  remains 
of  force. 

Judgment  affirmed. 

WATTS,      HYDRICK.      ERASER,      and 
GAGE,  JJ.,  concur. 


(97  S.  C.  46) 

MUCKENFUSS  et  al.  v.  ATLANTA  &  C  A. 

L.  RY.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     April  2, 

1914.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  W.  Memminger. 
Judge. 

"To  be  officially  reported." 

Action  by  S.  V.  Muckenfuss  and  another, 
partners  doing  business  under  the  firm  name 
of  the  Muckenfuss  ^lanufacturing  Compa- 
ny, and  another,  against  the  Atlanta  &  Char- 
lotte Air  Line  Railway  Company  and  anoth- 
er. From  an  order  refusing  to  require  the 
complaint  to  be  made  definite  and  certain, 
defendants  appeal.    Dismissed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellants.  S.  G.  Finley,  of  Spartanburg, 
John  T.  Seibels,  of  Columbia,  and  Stau- 
yarne  Wilson,  of  Richmond,  Va.,  for  re- 
spondents. 

GARY,  C.  J.  This  appeal  is  from  an  or- 
der of  the  circuit  court  refusing  a  motion 
to  require  the  complaint  to  be  made  definite 
and  certain,  in  the  particulars  mentioned  in 
the  notice  of  motion.  The  authorities  cited 
in  the  brief  of  the  respondent's  attomeyi> 
fully  sustain  the,  ruling  of  the  circuit  court. 

Appeal  dismissed. 

HYDRICK,  WATTS,  and  FRASER,  JJ., 
concur. 
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(141  Ga.  27) 


TURNER  T.  NBISLER. 


rSnpremv  Court  of  Georgia.    Not.  14,  1918.) 

fSyUahut  hy  the  Court.) 

1.  Evidence  (§  848*)— Copy  of  Deed— Admm- 

SIBILITT. 

If  a  deed  is  not  probated  or  attested  so 
u  to  authorize  its  record,  though  it  may  be 
physically  recorded,  a  certiiQed  copy  *^hereof  is 
not  admissible  in  evidence. 

(a)  Where  it  was  agreed  between  counsel  for 
the  plaintiff  and  the  defendant  that  the  records 
in  the  office  of  the  derk  of  the  superior  court 
might  be  used  in  any  instance  in  which  a  cer- 
tified copy  would  be  admissible,  this  did  not 
permit  the  introduction  in  evidence,  over  ob- 
jection, of  a  deed  book  containing  a  copy  of  a 
deed  which  was  not  attested  or  probated  so 
IB  to  authorize  its  record. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1315-1830 ;  Dec.  Dig.  i  843.*] 

2.  Advebse  Possession  (8  70*)  —  Stipula- 
tions (§  18*)— Record  of  Instrument- Ad- 
missibility—*  *  Libn  .  *  * 

An  instrument  was  recorded  on  the  rec- 
ord of  deeds  in  the  office  of  the  clerk  of  the 
niperior  court,  which  stated  that  the  signer 
of  the  instrument  had  sold  certain  described 
land  to  another  (naming  him)  and  had  not  been 
paid  in  full  therefor,  that  he  then  gave  notice 
that  he  was  entitled  to  a  "bonder's  [vendor's?] 
lien"  on  the  same,  that  he  had  been  paid  the 
aom  of  $126  by  a  named  person,  and  that  he 
relinquished  all  the  equitable  interest  he  had 
in  said  land;  and  it  recited  that  he  bound 
himself,  his  heirs  and  administrators,  not  to 
interfere  with  the  legal  title  already  obtained 
by  the  person  last  named.  Beld,  that  the  rec- 
ord of  such  an  instrument  was  not  admissible 
in  evidence  as  color  of  title.  On  its  face  the 
maker  declared  that  he  had  only  a  "bonder's 
[vendor's?]  lien,"  and  that  the  transferee  al- 
ready had  the  legal  title. 

(a)  A  lien  is  not  a  title.  A  transfer  there- 
of, though  called  a  relinquishment  of  any  equi- 
table interest  in  the  land,  does  not  purport  to 
convey  the  land  itself  or  any  title  or  specific 
interest  therein;  and  such  a  transfer  does  not 
amount  to  a  color  of  title,  so  as  to  furnish  a 
basis  for  prescription. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  §|  394-414;  Dec.  Dig. 
S  70;*  Stipulations,  Gent  Dig.  S§  41-64;  Dec. 
Dig.  S 18.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4144-4153;    voL  8,  p.  7707.] 

1.  Adverse  Possession  (|  86*)— Pbesgrif- 
HVE  Title— Documentary  Evidence. 
fin  an  issue  involving  the  existence  of  a 
prescriptive  title,  where  it  appeared  that  a 
person,  other  than  the  one  in  whom  it  was 
claimed  that  such  title  existed,  held  posses- 
sion for  a  time  of  a  part  of  the  land,  a  written 
acknowledgment  made  by  the  person  so  hold- 
ing to  the  other  party  thereto,  reciting  that 
he  was  then  cultivating  a  small  portion  of  the 
land,  and  agreeing  to  surrender  it  to  such  oth- 
er party,  under  whose  alleged  titie  the  de- 
fendant in  the  action  claimed,  was  not  subject 
to  the  objection  of  irrelevancy. 

(a)  While  such  a  paper  given  by  a  person  in 
posaession  of  a  portion  of  the  land  to  another, 
who  claimed  it  as  a  whole,  would  not  amount 
to  color  of  title  on  behalf  of  the  latter,  it 
would  tend  to  show  that  the  person  so  in  pos- 
session did  not  hold  adversely  to  such  claim- 


ant, and  thus  to  tzplaln  his  possession.    The 
court  in  effect  so  charged  the  jury. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  M  313,  498^603,  666, 
667,  660,  668,  688-690;   Dec.  Dig.  8  85.*1 

4.  Adverse  Possession  (S  86*)— Evidbngob- 

GoLOR  OF  Title. 

A  railroad  company,  which  the  defendant 
contended  was  the  owner  of  the  fee-simple  title 
in  the  land,  and  under  which  he  immediately 
claimed  as  a  lessee,  executed  to  another  rail- 
road company  a  lease  which  described  the  leas- 
ed property  as  follows:  "All  the  railroad  of 
the  lessor,  leading  and  running  from  Macon,  in 
the  state  of  Georgia,  to  Golumbus,  Ft  Gaines. 
Albany,  Blakely,  and  Perry,  in  the  state  of 
Georgia,  and  to  Golumbia  and  Eufaula,  in  the 
state  of  Alabama,  and  all  of  its  branches  as  the 
same  are  now  constructed,  and  with  the  exten- 
sions to  other  points  which  may  hereafter  be 
constructed,  including  the  right  of  way,  road- 
beds, depots,  stations,  warehouses,  cisterns,  en- 
gines, cars,  fixtures,  machinery,  and  all  prop- 
erty whatever,  real  or  personal,  connected  with 
and  appertaining  to  said  lessor  or  owned  by 
said  lessor."  Held  that,  as  to  the  land  involv- 
ed in  the  controversy  which  was  not  shown  to 
have  been  included  in  any  of  the  specific  terms 
of  the  lease,  it  would  be  necessary,  in  order  to 
render  the  lease  admissible  in  evidence,  to 
show  that  such  land  was  ''connected  with  and 
appertaining  to"  or  "owned  by"  the  lessor. 

(b)  The  evidence  tended  to  show  that  the 
first-mentioned  railroad  company  had  held  color 
of  title  to  the  land  for  many  years  prior  to  the 
lease  to  the  second  company,  such  color  being 
a  recorded  deed,  and  that  a  portion  of  the  land 
was  occupied  fqr  a  time  by  a  person  who,  aft- 
er the  lease,  acknowledged  that  he  held  as  a 
tenant  of  the  lessor.  A  witness  also  testified 
that  about  26  years  before  the  trial,  and  prior 
to  the  date  of  the  lease,  there  was  a  "railroad 
wood  rack"  on  the  land,  and  that  he  saw  a 
named  person  cutting  and  hauling  wood  off  of  the 
land  to  the  wood  rack,  and  the  railroad  com- 
pany used  the  wood;  out  the  witness  did  not 
know  by  whose  authority  the  cutting  was  done. 
Heldf  that  this  was  suflScient  to  bring  the  land 
in  controversy  within  the  general  descriptive 
terms  of  the  lease,  as  being  land  "connected 
with  and  appertaining  to"  or  "owned  by"  the 
lessor,  so  as  to  render  the  lease  admissible  in 
evidence.  Harries  v.  Howard,  126  Ga.  325(3), 
330,  55  S.  E.  69. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  Si  313,  498-603,  666, 
667.  660,  668,  688-690;    Dec  Dig.  §  85.*J 

6.  Appeal  and  Error  (§  204*)— Scope  of  Re- 
view—Objection Below. 

As  against  the  objection  urged  to  its  ad- 
mission on  the  ground  that  its  execution  was 
not  proved,  there  was  no  error  in  admitting 
in  evidence  a  lease  from  the  Gentral  of  Geor- 
gia Railway  Company  to  the  defendant  for  a 
term  of  ten  years.  Whether  or  not  there  was 
any  other  ground  of  objection  which  might  have 
been  urged  is  immateriaL  We  deal  with  the 
ground  actually  urged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  J8  1149,  .1268-1272,  1274- 
1278,  1280,  1669;   Dec.  Dig.  f  204.*] 

6.  Adverse    Possession    (§    71*)— Golor    of 
Title— What  Constitutes. 

A  writing  which  upon  its  face  professes  to 
pass  title  to  realty,  but  which  does  not  do  so, 
either  from  want  of  title  in  the  person  making 
it  or  from  a  defect  in  the  conveyance,  but  which 
defines  the  property  purported  to  be  conveyed, 
is  sufficient  to  constitute  color  of  title.  Street 
V.  Collier,  118  Ga.  470,  45  S.  B.  294. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  §{  415-429;  Dec.  Dig. 
§  71.*] 
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7.  ADVEBfiE  Possession  (§§  14,  70*)— Pbb- 
SGBEPTiVB  Title— Necessity  or  Possession 
—Effect  of  Conveyance. 

In  order  that  prescription  may  ripen,  there 
must  not  only  be  color  of  title  but  possession 
under  it.  An  inchoate  prescriptiye  title  may 
be  transferred  by  a  possessor  under  color  of 
title  to  a  successor,  so  tiiat  the  successive  pos- 
sessions may  be  tacked  to  make  out  prescrip- 
tion. Civil  Code  1910,  (  4178.  But  mere  color 
of  title  held  by  one  who  never  takes  posses- 
sion, but  (without  referring  in  his  deed  to  the 
former  conveyance)  subsequently  conveys  to 
another,  who  takes  possession  under  such  con- 
veyance, creates  no  color  of  title  in  favor  of 
the  latter,  additional  to  that  arising  from  the 
conveyance  to  him. 

(a)  Whether  the  first  deed  would  be  admissi- 
ble in  evidence  for  other  reasons  than  to  show 
color  of  titie  is  not  held. 

(b)  One  cannot,  by  making  a  grant,  create 
color  of  titie  in -favor  of  himself,  though  he 
may  do  so  in  favor  of  his  grantee. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  U  77-^1,  394-414;  Dec. 
Dig.  H  14,  70.*) 

8.  Advbbse  Possession  ((  114*)— Pbesobip- 
TivB  TmjB— Sufficiency  of  Evidence. 

The  plaintiff's  case  rested  on  a  grant  from 
the  state,  a  deed  from  tiie  grantee  to  another, 
who  was  never  shown  to  have  exercised  any 
acts  of  ownership  over  the  land,  and  who  mov- 
ed to  another  state  about  25  years  before  the 
trial  and  died  about  11  years  before  the  suit 
was  begun,  leaving  children,  tl^e  youngest  of 
whom  was  about  88  years  of  age  when  the 
suit  was  brought  Letters  of  administration 
on  his  estate  were  granted  to  one  of  his  chil- 
dren, who  thereupon  brought  the  suit  The  de- 
fendant showed  color  of  titie  by  recorded  deed 
into  the  Southwestern  Railway  Company,  a 
lease  by  that  company  to  the  Central  of  Geor- 
gia Railway  Company,  a  sublease  by  the  latter 
company  to  the  defendant  in  the  present  action 
to  recover  the  land,  and  possession  for  about 
nine  years  by  such  sublessee  before  the  com- 
mencement of  the  action.  Substantially  there 
was  no  conflict  in  the  evidence  as  to  such  facts. 
Held,  that  the  possession  of  the  sublessee  in- 
ured to  the  benefit  of  the  Southwestern  Rail- 
road Company  under  its  color  of  titie  and 
showed  a  complete  prescriptive  titie  in  that 
company  and  a  holding  mediately  under  it  by 
the  defendant  And,  regardless  of  cerain  er- 
rors and  inaccuracies  in  the  rulings  and  charg- 
es, the  verdict  in  favor  of  the  defendant  was 
demanded  by  the  evidence  and  should  stand. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  ||  682,  683,  685,  686; 
Dec.  Dig.  8  114.*] 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  M.  E.  Turner  against  C.  H.  Neis- 
ler.  Judgment  for  defendant,  and  plaintiff 
brings  error.    AflArmedL 

Ow  W.  Foy,  of  Butler,  and  Perry,  Foy  & 
Monk,  o£  Sylvester,  for  plaintiff  in  error. 
Battle  &  Hollis,  of  Columbus,  for  defendant 
in  error. 


LUMPKIN,  J.   Judgment  affirmed.   All  the 
Justices  concur. 


COURSET  et  aL  t.  COURSEY. 
(Supreme  Court  of  Georgia.     Nov.  17,  1913.) 

(SyUdbin  ty  the  Oourt) 

1.  Advsbse  Possession  ({  70*)— Ejectment  (| 
90*)  —  Justices  of  the  Peace  (|  135*)  — 
CoLOB  OF  Title  —  Validity  of  Levy  —  Ex- 
clusion or  Evidence. 

Prior  to  1886  (Acts  1884-85,  p.  68)  a 
sheriff  was  not  autliorised  to  levy  an  executiou 
Issued  from  a  justice's  court;  and,  if  a  sheriff 
levied  such  an  execution  upon  land  and  sold 
the  same  by  virtue  thereof,  the  sale  was  in- 
valid. 

(a)  From  the  statement  in  the  record  it  i» 
not  dear  whether  the  sheriff  made  the  levy  or 
not;  but  as  the  objection  was  raised  that  he 
did  80,  and  such  objection  was  sustained  and 
the  sheriff's  deed  excluded  from  evidence,  and 
it  seems  to  have  been  conceded  that  the  levy 
was  made  by  the  sheriff,  this  court  cannot  hold 
that  such  ruling  was  erroneous. 

(b)  The  sheriff's  deed  appears  to  have  been 
offered  as  title  and  not  as  color  of  title.  More- 
over, it  did  not  purport  to  convey  title  to  any 
one  who  took  possession  thereunder.  Color  of 
title  to  one  person  who  never  talces  posses- 
sion, but  subsequently  conveys  to  another  with- 
out referring  to  the  former  conveyance,  is  nol 
color  of  title  to  such  second  person.  The  con- 
veyance from  his  grantor  is  his  color  of  title. 

(c)  Notice  of  the  estoppel  dealt  with  in  the 
next  headnote  not  having  been  shown  so  as  to 
affect  the  defendant's  testator,  the  sheriff's  deed 
was  not  admissible  in  tliat  connection. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
jssion.  Cent.  Dig.   |8  394-414:    Dec.  Dig.  | 


2.  Trusts  (8  63*)--Estoppel. 

In  an  action  to  recover  land,  it  appeared 
that  the  title  was  originally  held  bv  a  man 
and  his  wife.  Under  an  execution  ajrainst  them 
there  was  a  void  sheriff's  sale.  The  husband 
negotiated  with  the  purchaser  for  the  purpose 
of  having  the  latter  buy  the  land  and  allow- 
ing the  husband  or  wife  to  redeem  it.  Later 
the  purchaser  at  the  sheriff's  sale  made  a  deed 
to  the  wife,  as  trustee  for  her  children  then  liv- 
ing and  those  who  might  be  living  at  her  death, 
reciting  a  consideration  of  love  and  affection  for 
the  grantee's  children,  and  also  $10  paid.  The 
husband  attested  this  deed.  The  purchaser  at 
the  sheriff's  sale  never  took  possession,  but  the 
husband  and  wife  retained  it.  Held^  that  an 
estoppel  arose  against  the  husband  and  wife 
in  favor  of  the  beneficiaries  of  the  trust  deed, 
preventing  them  from  denying  the  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8  73;    Dec  Dig.  |  63.*] 

3.  Estoppel  (|  98*)  —  Opebatiow  —  DEEoe — 
Grantee. 

Such  estoppel  would  not  operate  against  a 
subsequent  grantee  from  the  husband  and  wife 
as  individuals,  if  he  were  a  bona  fide  purchaser 
for  value  and  without  notice. 

[Ed.   Note.— For   other   cases,    see   Estoppel.. 
Cent.  Dig.  I  290;    Dec.  Dig.  8  d8.*] 

4.  Vendor  and  Pxtbchaser  (8  231*)— IirvALiD- 
Deed—Operation  as  Notice. 

The  record  of  the  deed  to  the  wife  &b 
trustee  for  her  children,  made  by  the  purchaser 
at  the  sheriff's  sale,  who  was  not  shown  to  have 
any  claim  of  title  except  the  invalid  and  unre- 
corded sheriff's  deed,  aid  not  operate  as  con- 
structive notice  to  a  subsequent  purchaser  from- 
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tke  husband  and  wife  at  iDdiriduals;  they 
having  held  a  good  title  prior  to  the  sherifiTs 
sale  and  having  remained  in  poeaession  there- 
after. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  43,  56,  487,  513-639 ; 
Dec.  Dig.   8  231.*] 

5.  EsTOPPSL  (§§  98,  116*)  —  Husband  and 
Wm  (8  16*)~Vendob  and  Pubghaskb  (| 
232*)— Advebsb  P068S8SION. 

Adverse  possession  of  land  is  notice  of 
whatever  facts  in  reference  to  the  title  would 
be  developed  by  inquiry  of  the  person  in  posses- 
sion, reasonably  prosecuted,  the  presumption  be- 
ing that  inquiry  of  such  person  would  disclose 
how  and  under  what  right  he  holds  possession, 
and  therefore  lead  to  the  discovery  of  the  real 
adverse  holder,  whether  himself  or  another  for 
or  under  whom  he  holds  possession;  and,  in 
the  absence  of  such  inquiry,  the  presumption 
j»  that,  had  it  been  maide,  the  right,  title,  or 
interest  under  which  the  possessor  held  would 
have  been  disclosed. 

(a)  If  husband  and  wife  are  in  possession  of 
land,  the  prima  facie  presumption  is  that  the 
possession  is  that  of  the  husband. 

(b)  The  purchaser  at  the  sale  from  the  hus- 
band and  wife  was  not  the  defendant  in  the 
action  to  recover  the  land,  but  such  defendant 
was  the  executor  of  another,  and  the  testator 
was  not  shown  to  have  been  charged  with  no- 
tice or  put  upon  inquiry.  As  the  plaintiffs 
failed  to  show  a  perfect  title  and  were  com- 
pelled  to  rely  upon  estoppel  in  pais,  the  burden 
of  showing  that  the  defendant  was  affected  by 
it  rested  upon  them. 

(c)  The  defendant  was  not  shown  to  claim 
under  the  trust  deed,  and  the  rule  of  estoppel 
as  against  privies  in  estate  did  not  apply  to 
him  so  as  to  work  an  estoppel  regardless  of 
the  question  of  notice. 

(d)  A  case  of  prescriptive  title  in  favor  of 
the  plaintiiEi  was  not  made  out 


Dec.  Dig.  I  16;*  Vendor  and  Purchaser,  Gent. 
Dig.  {8  540-645,  648-662;    Dec  Dig.  8  2232.*] 

6.  Nonsuit  Appbovsd. 

There  was  no  error  in  granting  a  nonsuit 

(Additional  8yllahu$  hy  Editorial  Staff,) 

7,   ESTOPPEI.    (8    52*)— NaTUBB— DlSTINGUIBH- 
BD    ntOM    OONVITANCB. 

'Estoppel"  is  not  a  conveyance  of  title. 
Its  oflSce  IS  to  prevent  denial  by  one  affected 
by  it,  not  to  affirmatively  transfjer  title. 

[Ed.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  88  121-126,  127 ;    Dec.  Dig.  8  62.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2494-2496;    voL  8,  p.  7654.] 

E2rror  from  Superior  Court,  T6ombs  Coim- 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  A.  J.  Coursey  and  others  against 
T.  J.  Coursey,  executor,  eta  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
flrmed. 

6.  W.  Lankf ord,  of  Ltyons,  and  P.  W.  Mel- 
drim,  of  Savannah,  for  plaintiffs  In  error. 
Way  &  Burkhalter,  of  Reldsville,  and  EUnes 
&  Jordan,  of  Atlanta,  for  defendant  in  error. 

liUMPKIN,  J.  A.  J.  Coursey  and  others 
brought  an  action  to  recover  land  against  T. 
J.  Coursey,  as  executor  of  R.  E.  L.  Coursey, 
deceased.     On  the  trial  the  presiding  judge 


excluded  from  «Yldenee  a  dierifl*8  deed  on 
which  the  plalntUb  relied.  Upon  the  close 
of  the  evidence  introduced  by  them,  he  grant- 
ed a  nonsuit,  and  they  excepted.  It  was 
admitted  by  the  plaintiffs  that  the  title  was 
originally  in  William  A.  and  Mary  h.  Cour- 
sey^ under  whom  the  defendant  claimed,  but 
it  was  contended  that  there  was  a  sheriff's 
sale  under  an  execution  against  the  Courseys, 
at  which  William  A.  McLeod  bought;  that 
he  conveyed  to  Mary  L.  Coursey  in  trust  for 
her  three  children,  then  living,  and  such 
other  children  as  sbe  might  leave  living  at 
her  death;  and  that  the  plaintiffs  were  ths 
children,  or  those  representing  children,  ex- 
cept one,  Mrs.  Coursey  being  dead. 

[1]  1.  The  deed  from  the  sheriff  to  McLeod 
puri>orted  to  have  been  based  on  a  sale  b) 
the  sheriff  in  1860  under  an  execution  is 
sued  from  a  Justice's  court  It  is  not  deal 
from  the  abstract  of  the  deed  contained  in 
the  record  whether  the  levy  was  made  by 
the  sheriff  or  by  a  constable,  but  it  was 
treated  as  having  been  made  by  the  sheriff. 
If  so,  such  levy  was  invalid  prior  to  the  act 
of  1885  (Acts  1884-85,  p.  68).  Code  of  1863, 
8  3674;  Treadwell  v.  Beauchamp,  82  Qa. 
736,  787,  9  8.-  B.  1040. .  The  sheriff's  deed 
was  not  accompanied  by  an  execution,  nor 
did  the  deed  or  execution  appear  to  have 
been  recorded.  An  attorney  testified  that 
he  could  not  find  the  execution  in  the  office 
of  the  derk  or  sheriff,  but  its  existence  and 
contents,  or  the  entries  of  levy,  were  not 
shown.  Under  these  facts,  we  cannot  say 
that  there  was  error  in  rejecting  the  sheriff's 
deed  as  titla 

It  did  not  appear  that  the  deed  was  offered 
as  color  of  title,  but  it  is  contended  that  it 
was  admissible  as  such.  It  did  not  purport 
to  convey  title  to  any  one  who  took  posses- 
sion under  it  Color  of  title,  to  be  of  avail, 
must  be  accompanied  or  followed  by  pdsi^^ 
sion.  Turner  v.  Nelsler,  80  S.  E).  461  (No- 
vember 14,  1913).  If  notice  of  this  deed  and 
the  estoppel  presently  to  be  mentioned  had 
been  shown  to  have  been  chargeable  to  tHe 
defendant's  testator,  the  deed  might  have 
been  admissible  in  that  connection.  Pai^s 
V.  WUliams,  187  Ga.  578,  73  S.  B.  839.  This 
was  the  last  piece  of  evidence  offered ;  and, 
as  it  will  be  held  that  a  prima  facie  case 
of  notice  to  the  defendant's  intestate  was  not 
made,  there  was  no  error  In  rejecting  the 
deed. 

[2,  3]  2.  W.  A.  Coursey  and  his  wife  oc- 
cupied the  land  and  remained  on  it  after  the 
sheriff's  sale.  The  evidence  showed  that 
Coursey,  the  husband,  was  present  at  the 
shepiffs  sale  and  negotiated  with  the  pur- 
chaser for  the  latter  to  buy  the  land  and  let 
Coursey  or  his  wife  redeem  it;  and  later 
McLeod,  the  purchaser  at  the  sheriff's  sale, 
made  a  deed  to  Mrs.  Coursey  as  trustee,  re- 
citing a  consideration  of  love  and  fiffectlon 
for  her  children  and  $10  paid.    Ck>ursey  was 


•For  other  cases  see  same  topic  and  section  NUMBJffiR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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a  witness  to  tbis  deed.  Against  Gonrsey  and 
Mrs.  Coursey  ^an  estoppel  arose,  preventing 
them  from  denying  the  trust  as  against  the 
beneficiaries.  2  Herman  on  Estoppel,  |  846; 
Smith  y.  Sntton,  74  Ga.  528. 

[7]  But  estoppel  is  not  a  conveyance  of  ti- 
tle. Its  office  is  to  prevent  denial  by  one  af- 
fected by  it,  not  to  affirmatively  transfer  ti- 
tle. In  Thornton  v.  Ferguson,  133  Ga.  825, 
67  S.  E.  97,  134  Am.  St.  Rep.  226,  it  waS 
held  that  an  estoppel  in  pais  on  account  of 
representations  made  by  the  owner  of  land, 
which  induced  another  person  to  extend 
credit  and  to  accept  a  mortgage  on  the  land 
from  a  third  i^rson,  is  not  operative  against 
a  subsequent  grantee  of  the  owner  of  the 
land,  who  is  a  bona  fide  purchaser  for  value 
and  without  notice.  See,  also,  Brian  v.  Bon- 
villain,  52  La.  Ann.  1794,  28. South.  261. 

[4]  The  question  then  arises:  What  no- 
tice was  shown  to  the  defendant's  testator? 
The  deed  from  McLeod  to  Mrs.  Coursey  as 
trustee  was  recorded.  But  as  McLeod  was 
not  proved  to  have  a  legal  title,  the  record 
of  the  deed  was  not  constructive  notice  to 
the  subsequent  purchaser  from  Mr.  and  Mrs. 
Coursey  as  individuals.  The  husband  and 
wife  already  had  title  to  the  property  in- 
dividually. This  deed  was  not  a  part  of  the 
chain  under  which  the  purchaser  claimed, 
and  as  to  him  it  was  not  constructive  notice. 
39  Cyc.  1721  (3),  1722;  Felton  v.  Pitman,  14 
Ga.  530;  24  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
148. 

[5]  W.  A.  Coursey  and  his  wife  having 
title  in  themselves,  and  Mrs.  Coursey  also 
having  the  trust  deed  from  the  purchaser 
at  the  void  sheriff's  sale,- when  they  offered 
the  property  for  sale,  their  possession  put  a 
proposed  purchaser  on  inquiry  as  to  the 
right  or  title  under  which  they  held,  and  he 
was  chargeable  with  whatever  that  inquiry, 
reasonably  prosecuted,  would  have  develop- 


ed. Walker  v.  Neil,  117  Oa.  733,  45  S.  JBL 
387;  Austin  v.  Southern  Home  Building  k 
Loan  Association,  122  Ga.  439,  50  S.  E.  382. 
The  purchaser  from  Coursey  and  his  wif e^ 
however,  is  not  the  defendant  In  this  ac- 
tion, b«t  the  executor  of  another,  and  the 
testator  was  not  shown  to  have  been  charg- 
ed with  notice  or  put  upon  inquiry,  as  It 
did  not  appear  that  Coursey  or  his  wife  were 
in  possession  when  the  testator  bought  the 
land.  As  the  plaintiffs  must  recover  on  the 
strength  of  their  own  title  and  not  on  the 
weakness  of  that  of  the  defendant,  when 
they  failed  to  show  a  superior  legal  title 
from  W.  A.  Coursey  and  his  wife,  and 
sought  to  bridge  over  the  chasm  with  an 
estoppel  in  pals.  It  became  a  part  of  their 
case,  and  the  burden  of  showing  that  the  de- 
fendant was  affected  by  It  rested  upon  them. 
The  rule  of  estoppel  of  privies  in  estate  did 
not  apply  so  as  to  work  an  absolute  estop- 
pel, as  the  defendant  was  not  shown  to 
claim  under  the  trust  deed. 

It  is  unnecessary  to  discuss  whether  the 
plaintiffs  could  set  up  estoppel  In  this  short 
form  of  action  without  pleading  it  At  any 
rate,  they  failed  to  prove  a  good  title  in 
themselves,  or  that  the  defendant's  testator 
was  affected  with  notice  or  bound  by  the 
estoppel  in  pals.  The  nonsuit  was  there- 
fore properly  granted.  Other  reasons  were 
urged  by  the  defendant  in  error  why  a  non- 
suit was  properly  granted.  But  those  dis- 
cussed above  dispose  of  the  case. 

It  was  argued  that  Mrs.  Coursey,  as  trus- 
tee, acquired  a  good  prescriptive  title  But 
she  and  her  husband  had  title  before  the  trust 
deed  was  made,  and  both  remained  on  the 
land.  Prescription  did  not  ripen  in  her 
favor  as  trustee  against  herself  and  her 
husband. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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NUNNAMAKBB  t.  SMITH'S  et  aL 

(Supreme  Court  of  Soath  Carolina.     Dec  29, 

19L3.     Rehearing  Denied  Jan.  7,  1914.) 

L  Corporations    (§    493*)  —  Liability    ix)B 

Slander. 

A  corporation  may  be  liable  for  slander. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1904 ;   Dec  Dig.  |  493.*1 

2.  Libel  and  Slander  (§  74*>— Persons  Lia- 

RLE— Joint  Liabilitt. 

There  is  no  joint  liability  for  slander, 
though  the  persons  speak  the  same  words ;  each 
being  liable  individually. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  175-178;  Dec  Dig.  i 
74.*J 

8.  Corporations  <{  506*)— Liability— Joint 

inability  with  aoent. 

A  wrongful  act  done  by  a  corporation 
through  an  agent  is  the  joint  action  of  the  cor- 
poration and  the  agent,  and  both  may  be  sued 
in  one  action,  and  hence  the  president  of  a  cor- 
poration and  the  corporation  could  be  sued  in 
slander  for  damages  caused  by  slanderous  ut- 
terances b^  the  president  within  the  scope  of 
hia  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fi  1958-1970;   Dec  Dig.  i  506.*] 

4.  Libel  and  Slander  (§  97*)— Allegations 
OF  Complaint— SurriciENCY. 

The  complaint  alleged  that  defendant's 
president  charged  plaintiff,  defendant's  cashier, 
with  being  $9.85  ''short"  in  her  cash,  and  told 
her  she  would  have  to  make  the  money  good, 
and  took  what  money  she  had  on  her  persoi^ 
and  placed  another  employ^  to  watch  her,  and 
detained  her  for  some  time,  and  that  defendant's 
language  and  conduct  were  meant  to  charge, 
and  did  charge,  that  plaintiff  stole  defendant's 
money  and  was  so  understood  by  the  bystand- 
ers. Held,  that  the  allegations  made  it  a  jury 
question  whether  the  alleged  slander  charged  a 
crime. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S§  234-236;    Dec  Dig.  | 

5.  Libel  and  Slandeb  (8  87*)— Alueoations 
of  Complaint. 

Allegations  of  the  complaint  that  the  al- 
leged slanderous  charge  was  "false,  malicious, 
and  slanderous"  sufficiently  alleged  that  the 
slanderous  statement  was  false 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  |  211 ;    Dec  Dig.  §  87.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Ridiland  County:    F.  B.  Gary,  Judge. 

Action  by  Mary  Nunnamaker,  by  Ida  L. 
Kunnamaker,  her  guardian  ad  litem,  against 
Smith's  and  {uiother.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Appeal  dis- 
missed. 

Melton  &  Belser  and  B.  L.  Craig,  all  of 
Columbia,  for  appellants.  D.  W.  Robinson, 
of  Columbia,  for  appellea 


FRASER,  J.  This  is  an  action  for  slander. 
The  important  allegations  In  the  complaint 
are:  That  the  defendant  Smith's  is  a  cor- 
poration, and  the  defendant  H.  K.  Smith 
is  the  president  and  treasurer  of  the  corpo- 
ration. That  on  or  about  the  7th  day  of  Sep- 
tember, 1912,  the  plaintiff,  Mary  Nunnamak- 
er, was,  and  had  been  for  some  time  previous 


thereto,  employed  by  the  defnidant  Smith's 
in  the  capacity  of  cashier  in  one  of  the 
places  of  business  of  said  corporation,  in 
the  city  of  Columbia,  • '*and  in  the  evening 
of  said  date  the  defendants,  through  the  de- 
fendant H.  K.  Smith,  said  to  and  of  the 
plaintiff,  Mary  Nunnamaker,  in  the  office  and 
place  of  business  of  said  corporation,  a  pub- 
lic place,  in  the  presence  and  hearing  of  di- 
vers persons  who  were  in  there,  that  the 
plaintiff,  Mary  Nunnamaker,  was  $9.85  short 
in  her  sales — receipts  cash — and  asked  her 
what  she  had  done  with  this  money,  and  told 
her  she  would  have  to  make  the  money 
good.  He  asked  her  how  much  money  she 
had  on  her  person,  and  she  told  him  and 
showed  him,  and  he  took  the  money  which 
she  had,  to  wit,  $4.75,  and  told  her  she  must 
bring  the  rest  of  the  shortage  on  Monday, 
told  her  she  would  have  to  make  the  money 
(shortage)  good,  placing  another  employ^  to 
watch  her.  Said  he  could  not  put  up  with 
that  shortage,  and  detained  said  plaintiff, 
Mary  Nunnamaker,  for  a  considerable  length 
of  Ume,  endeavoring  to  make  her  produce 
the  money."  "{5^  That  the  said  defendant, 
by  said  language  and  conduct,  meant  to 
charge  and  did  charge  the  plaintiff,  Mary 
Nunnamaker,  with  the  crime  of  stealing  the 
money  of  Smith's,  the  said  corporation,  and 
the  said  language  and  conduct  was  so  under- 
stood by  those  who  were  present  and  heard 
it,  and  the  said  charge  was  false,  malicious, 
and  slanderous.  (6)  That  the  defendants, 
then  and  there,  by  means  of  said  language 
and  conduct,  intimidated  plaintiff  and  re- 
strained and  prevented  the  plaintiff  from  go- 
ing to  her  home  until  after  midnight  of  Sat- 
urday night,  and  then  turned  her  out  of  said 
store  without  money,  and  a  long  distance 
from  her  home  and  without  any  protection. 
(7)  That  the  said  defendants,  then  and  there, 
by  means  of  said  false  charge  and  the  con- 
duct of  said  defendants,  and  the  said  intim- 
idation, unlawfully,  willfully,  and  with  a 
high  hand,  took  from  the  plaintiff,  Mary 
Nunnamaker,  $4.75  of  her  owji  money  and 
property.  (8)  That  the  said  defendant,  H. 
K.  Smith,  committed  the  aforesaid  willful, 
wanton,  and  wrongful  acts  in  his  own  wrong 
and  for  the  use  and  benefit  of  the  defendant 
Smith's,  a  corporation  of  which  he  was  presi- 
dent and  treasurer  and  active  manager,  and 
the  said  wrong  was  committed  in  the  pres- 
ence of  H.  C  Smith,  another  officer  of  said 
corporation.  And  as  plaintiff  is  informed 
and  believes,  the  said  corporation  approved 
and  took  the  benefits  of  said  tortious  and 
wrongful  acts  so  committed  by  its  codefend- 
ant" 

The  defendant  demurred  on  four  grounds  : 
(1)  That  the  complaint  alleged  a  Joint  lia- 
bility against  two  persons.  (2)  That  the  lan- 
guage is  not  actionable  per  se  and  there  is 
no  allegation  of  special  damage.  (3)  That 
there  is  no  allegation  that  the  charge  is  false. 


*For  othsr  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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(4)  That  th^re  is  no  allegation  of  any  fact 
that  the  defendant,  by  the  words  alleged  to 
have  been  nsed  by  them,  meant  to  impnte  to 
the  plaintiff  the  coEomission  of  some  ciim- 
inal  offense  involving  moral  turpitude  for 
which  the  plaintiff,  if  charged,  if  the  charge 
were  true,  might  have  been  indicted."  The 
demurrer  was  heard  by  Honorable  Frank  B. 
Gary,  and  overruled. 

The  defendant  appealed  upon  four  excep- 
tions: 

'*The  defendant  excepts  to  the  rulings  of 
the  circuit  judge  in  overruling  the  demurrer 
to  the  complaint  herein,  upon  the  following 
grounds,  to  wit:  (1)  Because  his  honor 
should  have  held  that  the  complaint  alleges 
a  joint  liability  against  two  persons  in  an 
action  for  slander,  and  that  an  action  for 
slander  cannot  be  maintained  against  two 
persons  and  should  have  dismissed  the  com- 
plaint." 

[1-3]  This  exception  is  overruled.  There  is 
no  question  here  of  the  liability  of  a  corpo- 
ration for  slander.  The  general  rule  is  that 
two  are  not  liable  jointly  for  slander  even 
though  they  speak  the  same  worda  The 
reason  for  the  rule  is  that,  when  two  speak 
the  same  words,  there  are  two  slanders  and 
each  is  liable  for  his  own  slander.  Where 
a  wrong  complained  of  is  done  by  a  corpora- 
tion which  can  act  only  through  an  agent, 
then  the  wrongful  act  is  the  joint  act  of  the 
corporation  and  the  agent,  and  both  may  be 
sued  in  one  action.  See  Schumpert  v.  South- 
em  Railway,  65  S.  0.  838,  48  S.  B.  815,  95 
Am.  St  Rep.  802.  **  'When  one  person  invests 
another  with  authority  to  act  as  his  agent  for 
a  fifpeclfied  purpose,  all  of  the  acts  done  by 
the  agent  in  pursuance  or  within  the  scope  of 
his  agency  are  and  should  be  regarded  as 
really  the  acts  of  the  prindpai.  If  therefore 
the  agent,  in  doing  the  act  which  he  is  deput- 
ed to  do,  does  it  in  such  a  manner  as  would 
render  him  liable  for  exemplary  damages,  his 
principal  is  likewise  liable,  for  the  act  is 
really  done  by  him.'  By  legal  intendment 
and  effect  the  act  of  a  servant  within  the 
scope  of  his  agency  is  the  act  of  the  mastev. 
In  such  case  there  is  a  legal  identification  of 
the  master  and  servant"  Here  the  words 
and  acts  complained  of  were  one  and  the 
action  is  one. 

Exception  2:  "2.  Because  his  honor  should 
have  held  that  the  language  alleged  to  have 
been  used  by  the  defendant  is  not  actionable 
per  se  and  that  the  complaint  contained  no 
allegation  of  any  special  damages  suffered 
by  plaintiff  on  account  of  said  language 
and  should  liave  held  that  the  complaint 
did  not  state  a  cause  of  action  and  should 
have  sustained  defendant's  demurrer.** 

Exception  4 :  *'4.  Because  his  honor  should 
'have  held  that  the  complaint  contained  no  al- 
legation of  any  fact  that  the  defendants,  by 
the  words  alleged  to  have  been  used  by  them, 
meant*  to  impute  to  the  plaintiff  the  commis- 


sion of  some  criminal  offense  involving  moral 
turpitude  for  which  Mary  Nunnamaker  if 
charged.  If  the  charge  were  true,  might  be 
indicted,  and  should  have  held  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  and  should  have 
sustained  the  demurrer." 

[4]  These  exceptions  will  be  considered  to- 
gether. Neither  can  be  sustained.  The  al- 
legation is  that  the  words  and  acts  taken  to- 
gether charged  a  crime.  In  the  case  of  Black 
V.  State  Co.,  93  S.  0.  467,  77  S.  E.  51,  tliis 
court  said  these  questions  can  rarely  be  de- 
termined on  demurrer;  that,  where  the 
meaning  is  doubtful,  it  is  a  question  for  the 
jury.  A  person  may  be  "short"  as  the  result 
of  incompetence  or  crime.  The  complaint 
alleges  that  the  acts  of  the  defendants  show- 
ed that  they  charged  a  crime.  That  made  a 
question  for  the  jury,  and  the  complaint  was 
not  demurrable  on  this  ground. 

[B]  Exception  8:  "8.  Because  his  honor 
should  have  held  that  the  complaint  contained 
no  allegation  that  the  alleged  statement  by 
defendant  to  said  Mary  Nunnamaker  that 
her  cash  receipts  were  short  was  false  and 
untrue,  and  should  have  held  that  the  com- 
plaint did  not  state  a  cause  of  action  on 
that  account  and  should  have  sustained  the 
defendant's  demurrer." 

The  complaint  alleges  '*that  said  charge 
was  ftilse,  malicious,  and  slanderous."  This 
exception  is  overruled. 

The  appeal  is  dismissed. 

GABY,  C.  J.,  and  HYDBIOK  and  WATTS, 
JJ.,  concur. 

(96  S.  C.  263) 

McGOLLOUOH  et  aL  v.  SPENOBB. 

(Supreme  Court  of  South  Carolina.     Dec.  24, 

1913.) 

Deeds  (8  124*)— Constbuotion— Ebtati  Coh- 

VSTED. 

A  deed  provided  that  grantor  did  "grant, 
bargain,  sell  and  release  unto  J.  and  her  chil- 
dren" a  certain  tract  ''for  her  and  her  children 
alone  absolutely  to  have  and  to  hold  all  and 
singular  the  premises  heretofore  mentioned  onto 
the  said  J.  her  heirs  and  assigns  forever,"  and 
binding  grantor  to  warrant  and  defend  the  prem- 
ises *'unto  the  said  J.  her  heirs  and  assigns." 
Held  that  J.  took  the  fee  simple,  and  not  merely 
as  tenant  in  common  with  her  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  346-355,  41&-428,  434,  435,  439,  452; 
Dec.  Dig.  S  124.^] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   Frank  B.  Gary,  Judge. 

Action  by  Samuel  M.  McCoUough  and 
others  against  J.  T.  Spencer.  From  a  judg- 
ment for  defendant,  plaintifTs  appeaj.  Af- 
firmed. 

Wm.  M.  Wilson,  of  Charlotte,  for  appel- 
lantsL  Spencer  &  Spencer,  of  Bock  Hill,  and 
Thos.  F.  IdcDow,  of  Yorkville,  for  respondent. 

FRASEB,  J.  This  is.  an  action  for  parti- 
tion.    The   defendant    claims    title   to   the 
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whole  land.    The  only  qnestioii  before  this  |  were  allowed  now  to  recover  on  the  construe* 


court  is  a  construction  of  the  followinjT  deed: 

"Enow  all  men  by  these  presents,  that  I, 
Jobn  Ratterree  of  Tork  Ck)unty  in  the  State 
aforesaid  In  consideration  of  the  sum  of 
Two  Hundred  Dollars  to  me  in  hand  paid 
by  Sam'l  McOoUough  of  York  Ctounty,  in  the 
State  aforesaid,  have  granted,  bargained. 
Bold  and  released,  and  by  these  Presents  do 
grant,  bargain,  sell  and  release  unto  Julia 
Ann  MicCollough  and  her  children  all  that 
tract  of  land  containing  seventy-six  acres 
more  or  less  situate  in  the  Ck>unt7  of  York, 
on  the  waters  of  Four  Mile  Creek,  adjoin- 
ing the  land  of  Levi  Lock,  W.  J.  Duffy,  and 
D.  F.  S<^ooley,  for  her  and  hei^  children 
alone  absolutely.  Together  will  all  and 
fiingalar  the  Rights,  Members,  Heredita- 
ments, and  Appurtenances,  to  the  Premises 
belonging  or  in  any  wise  incident  or  appur- 
taining:  To  have  and  to  Hold  all  and  singu- 
lar the  premises  before  mentioned  unto  the 
said  JuUa  Ann  McCollough  heirs  and  assigns 
forever. 

''And  I  do  hereby  bind  myself^  my  Heirs 
Executors  and  Administrators  to  warrant 
and  forever  defend  all  and  singular  the  said 
Premises  unto  the  said  Julia  Ann  McCol- 
lough, her  heirs  and  assigns,  against  me  and 
my  heirs  and  all  other  persons  lawfully 
claiming  or  to  claim  the  same  or  any  part 
thereof. 

"Witness  my  Hand  and  Seal  this  19th  day 
of  November  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy  four 
and  in  the  99th  year  of  'the  Sovereignty  and 
Independence  of  the  United  States  of  Ameri- 
ca. John  Ratterree.    [Seal.] 

''Signed,  sealed  and  delivered  in  the  pres- 
enee  of 

"John  P.  Oag& 
'  "James  DanieL** 

Duly  proved  November  19,  1874.  No  seal 
to  officer's  signature.  Recorded  November 
21, 1874,  in  Book  Z,  page  248,  office  of  R.  M. 
0^  York  county,  S.  O. 

T^e  question  is,  Did  Julia  Ann  MIcCollough 
take  a  fee  simple  or  as  tenant  in  common 
with  her  children? 

[1]  The  circuit  judge  held  that  Julia  Ann 
took  a  fee,  and  from  this  holding  the  appeal 
\b  taken.  The  case  shows  that  Samuel  M. 
tfcCoUough  was  the  husband  of  Julia  Ann. 
Samuel  was  the  only  witness  examined.  He 
states:  ^I  am  the  Sam  McCollough  referred 
to  in  that  deed,  and  attended  to  the  neigo- 
tiations  and  arrangements  leading  up  to  the 
making  of  the  deed.  I  had  my  old  boss,  Col- 
onel Pride,  draw  up  the  deed  for  me."  The 
deed  shows  that  Sam  paid  the  money  for  the 
land.  He  states  further:  '*I  sold  the  land  for 
Julia  Ann  McCollough  in  1875  or  1876."  The 
case  shows  that  Sam  bought  the  land,  paid 
for  it,  and  conducted  the  sale.  He  sold  a  f ea 
It  would  be  a  great  hardship  on  the  pur- 
chaser and  his  assigns  if  he  and  his  cdiildrai 


tlon  that  there  was  only  a  one-eighth  inter- 
est sold  by  Sam.  Of  course,  if  that  is  the 
law,  it  is  the  law,  and  it  must  be  so  decreed. 
It  is  not  the  law.  The  case  of  Chavis  v. 
Chavis,  57  S.  C  173,  35  S.  B.  507,  is  conclu- 
sive of  this  case.  In  that  case  the  deed  was 
as  follows:  "Know  all  men  by  these  presents, 
that  I,  Rachael  Patterson,  for  the  natural 
love  and  conditions  hereunder  written,  have 
granted,  bargained,  sold  and  released  and  by 
these  presents  do  grant,  bargain,  sell  and  re- 
lease unto  my  daughter,  Sarah  Chavis,  three 
tracts  of  land  [here  follows  descriptions  of 
the  land].  I  give  the  said  tracts  of  land  to 
my  said  daughter,  Sarah  Chavis,  upon  the 
following  conditions:  That  my  said  daughter 
shall  hold  and  enjoy  said  lands  during  her 
lifetime,  and  after  her  death  to  go  to  all  her 
children.  The  same  to  be  in  no  wise  subject 
to  the  debts,  contracts,  and  engagements  of 
her  present  husband,  or  any  husband  she 
may  hereafter  marry;  and  also  upon  the 
express  condition  that  my  said  daughter, 
Sarah  Chavis,  shall,  according  to  her  condi- 
tion and  means,  maintain,  support,  clothe  and 
nurse  me  during  my  lifetime.  Together  will 
all  and  singular  the  rights,  members,  heredit- 
aments and  appurtenances  to  the  said  prem- 
ises belonging,  or  in  anywise  incident  or  be- 
longing: To  have  and  to  hold  all  the  prem- 
ises heretofore  mentioned  unto  the  said 
Sarah  Chavis,  her  heirs  and  assigns  forever; 
and  I  do  hereby  bind  myself,  my  heirs, 
against  all  persons  lawfully  claiming,  or  to 
claim,  the  same  or  any  part  thereof." 

The  judgment  of  this  court  is  that  the 
judgment  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
J  J.,  concur. 


(96  8.  0.  808) 

HALSALL  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  Soath  Carolina.     Nov.  22, 
1913.    On  Petiaon  for  Rehearing, 
.  Jan.  7.  1914.) 

1.  Appeal  and   Bbbob  (f  609*)— Nones  of 
Appeal. 

A  verdict  was  returned  for  plaintiff  Octo- 
ber 6,  1912,  and  the  notice  of  appeal  was  dated 
November  13th,  following,  reciting  an  appeal 
from  the  Judgment  entered  or  to  be  entered. 
The  ease  did  not  show  when  the  court  adjourn- 
ed, but  it  contained  a  statement,  ''Judgment  uih 
on  the  verdict  was  entered  and  notice  of  atv- 
peal  duly  served."  Held,  that  the  appeal  would 
not  be  dismissed  on  the  ground  that  no  valid  no- 
tice of  appeal  had  been  served. 

[Ed.  Note.-*-For  other  cases,  see  Appeal  and 
Brror,  Ont  Dig.  §  231T;  Dec.  Dig.  §  509.*] 

2.   BiAglXB   AND    SEBVAUT   tt    187*)— INJUBIES 

TO     Sebvant— Tbllow     Sbkvants— Nsou- 

OBNCE. 

Whether  negligence  resulting  4n  injury  to 
a  serrant  is  that  of  a  fellow  servant  or  of  a 
vice  principal  depends  not  on  the  name  given  to 
the  position  of  the  servant  guilty  of  the  negli- 


*For  othtr  esses  see  sunt  topio  and  section  NUMBBR  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Scries  *  Rep'r  Indexes 
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gent  act,  but  on  the  duties  he  is  required  to 
perform. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  422-426;  Dec  Dig.  § 
187.*] 

3.  Master  and  Servant  (§  198*)— Injuries 
TO  Servant— Neqliobncb— Fellow  Serv- 
ants. 

Where  plaintiff,  a  brakeman  on  an  engine 
in  charge  of  an  engineer,  was  injured  by  a 
^'sidewiping"  collision  between  the  engine  and 
certain  cars  on  an  adjoining  track,  and  the 
specifications  of  negligence  complained  of  on  the 
part  of  the  engineer  were  in  the  performance  of 
his  duties  as  engineer,  and  not  in  the  perform- 
ance of  any  duties  devolving  upon  him  as  con- 
ductor. t^Mle  driving  his  engine  through  the 
yards  before  it  was  attached  to  his  train,  the  en- 
gineer was  not  a  vice  principal,  but  a  fellow 
servant,  for  whose  negligence  the  railroad  com- 
pany was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  493-514;  Dec.  Dig.  8 
^98.*) 

On  Petition  for  Rehearing. 

4.  Master  and  Servant  (8  201*)— Injuries 
TO  Servant— Operation  of  Railroads— 
Lights. 

Where  plaintiff,  a  brakeman  on  the  front  of 
an  engine,  was  injured  by  a  "sidewiping"  col- 
lision between  the  engine  and  certain  cars  on  an 
adjoining  track,  as  the  engine  was  driven 
through  the  yards,  and  the  cars  were  seen  in 
time  to  have  stopped  the  engine,  the  fact  that 
there  was  no  light  on  the  cars  was  immaterial. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  Si  515-634;  Dec  Dig.  % 
201.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Geo..B.  Prince,  Judge. 

Action  by  John  R.  Halsall  against  the  At- 
lantic Coast  line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

W.  Huger  Fitz  Simons,  of  Charleston,  for 
appellant  Logan  &  Grace,  of  Charleston, 
for  respondent 

FRASER,  J.  The  first  question  to  be  con- 
sidered in  this  case  is  the  motion  to  dismiss 
the  appeal  on  the  ground  that  there  is  no 
valid  notice  of  appeal.  A  verdict  for  plain- 
tiff was  rendered  on  the  6tli  October,  1912. 

[1]  The  case  does  not  show  when  the  court 
adjourned,  but  the  notice  of  appeal  is  dated 
'November  13,  1912."  The  order  refusing 
the  new  trial  is  dated  "December  23,  1912." 
The  notice  of  appeal  is  from  the  Judgment 
"entered  or  to  be  entered."  The  agreed  case 
contains  this  statement,  ''Judgment  upon  the 
verdict  was  entered  and  notice  of  appeal 
duly  served."  We  will  proceed  to  consider 
the  case. 

Appellant's  attorney  thus  states  his  case: 
"This  action  was  commenced  March  9,  1911. 
The  case  came  on  for  a  second  trial  before 
Honorable  George  E.  Prince,  circuit  Judge, 
and  a  Jury  at  the  October  term,  1912.  The 
action  Is  for  damages  for  personal  injuries 
to  plaintiff,, a  brakeman  In  the  service  of  the 
Atlantic  Coast  line  Railroad  Company.  The 
injury  complained  of  was  caused  In  the 
Charleston  jrard  by  a  'sldewlplng*  collision 


near  a  switch,  between  engine  335,   which 
plaintiff,  as  brakeman,  was  piloting  through 
said  yard,  and  a  string  of  cars  on  an  adjoin- 
ing track,  which  were  being  moved    by  a 
shifting    engine.      The    suit    was    brought 
against  the  Atlantic  Coast  line  Railroad  Com- 
pany,  John   Cameron,   and   G.   L.   Graham. 
John  Cameron  was  conductor  of  the  shifting 
engine  and  cars.    G.  L.  Graham  was  engineer 
of  the  engine  which  was  being  piloted  by 
plaintiff  at  the  time  of  the  accident     The 
verdict  was  against  the  Atlantic  Coast  line 
Railroad  Company  alona    The  accident  oc- 
curred  near  a   switch   where  two  parallel 
tracks  came  together  In  the  yard.    It  occur- 
red abbut  10  o'clock  at  night  on  August  5, 
1910.    The  collision  was  caused  by  failure  of 
engine  335  to  stop  before  reaching  the  point 
of  the  collision  near  the  switch.    Engine  335 
was  manned  by  G.  L.  Graham,  the  engineer, 
John  R.  Halsall,  the  plaintiff,  a  brakeman, 
and  R.  W.  Hammock,  fireman.    Plaintiff,  as 
brakeman,  was  upon  the  pilot  on  the  front 
of  the  engine  with  his  lantern,  and  his  daty 
was  to  pilot  engine  335  through  the  yard  by 
signaling  to  Engineer  Graham  and  protecting 
by  signals  the  movement  of  the  eng;ine.    Gra- 
ham, the  engineer,  was  moving  the  engine, 
and  his  duty  was  to  move  the  same  in  obe- 
dience   to    the    signals   from    Halsall,    the 
plaintiff.    Graham  and  Halsall  were  co-opera- 
tbrs  in  this  work,  each  with  a  part  to  per- 
form, and  the  safety  of  each  dependent  upon 
the  careful  performance  of  the  duty  by  the 
other.    Engine  335,  at  the  time  of  the  acci- 
dent, was  being  moved  from  the  roundhouse 
through  the  yard  for  the  purpose  of  being 
placed  as  the  Engine  on  train  222,  a  freight 
train  from  Charleston  to  Columbia,   S.   CL 
This  train  (222)  was  made  up  in  this  way 
every  night     Under  the  rules  of  the  com- 
pany,   the   yardmaster   has   charge   of  the 
yards  where  trains  are  made  up,  of  the  men 
employed,  and  of  the  movement  of  trains  and 
distribution  of  cars  therein.     While  in  the 
yard,  engineers  and  brakemen  'receive  their 
instructions  and   must  obey  orders  of  *  the 
yardmaster  in  regard  to  shifting  and  making 
up  of  trains.'     The  conductor  of  the  train 
has  no  control  and  nothing  to  do  with  the 
movement  until   the  engine  is  attached   to 
his  train  as  a  part  of  it,  and  he  has  received 
his  orders.    The  movement  of  the  engine  in 
the  yard  to  make  up  the  train  is  solely  un- 
der the  direction  and  control  of  the  yard* 
master.    The  yardmaster  In  such  movement 
is  the  superior  officer,  and  bears  precisely 
the  same  relation  to  the  engineer  and  brake- 
man  operating  the  engine  that  the  conductor 
bears  to  them  when  the  train  Is  made  up  and 
operated  out  on  the  road.    On  this  occasion, 
Graham,    the    engineer,    and    Halsall,    the 
brakeman,  had  received  their  orders  from 
the  yardmaster,  as  usual,  for  the  movement 
of  engine  335.     They  were  fellow  savants 
under  the  orders  of  the  yardmaster.    No  con- 
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doctor  hag   charge   of  the  engine  crew  of 
engine  335,  or  would  have  charge  of  them 
until  that  engine  was  attached  to  and  be- 
came a  part  of  train  222  onder  orders  from 
the  dispatcher's  office.    The  yardmaster  was 
the  saperior  officer,  and  the  brakeman,  Hal- 
sail,   and  the  engineer,  Graham,  were  fel- 
low   servants.     The   undisputed    testimony 
fihows  that  the  collision  was  caused  either  by 
plaintUTs  own  negligence,  or  by  the  negli- 
gence of  himself  and  Graham,  the  engineer. 
In  neither  event  would  the  Atlantic  Coast 
Line  Railroad  be  responsible.    The  main  con- 
tention of  defendant  is  that  the  testimony 
dislosed  the  fact  that  plaintiif,  the  brake- 
man,  and  Graham,  the  engineer,  were,  as 
matter  of  law,  fellow  servants,  and,  as  the 
injury  complained  of  happened  through  the 
negligence  of  one  or  the  other  or  of  both, 
there  could  be  no  recovery.    Defendant  prov- 
ed, by  cross-examination  of  plaintiffs  wit- 
nesses, the  rules  of  the  company  above  refer- 
red to,  and  that  if  the  accident  did  not  hap- 
pen through   plaintiffs   own   negligence,  it 
must  have  occurred  through  the  negligence 
of  Engineer  Graham,  his  fellow  servant,  and 
a  nonsuit  was  asked  for  upon  this  ground 
and  was  refused.     In  refusing  the  nonsuit, 
the  circuit  judge  erroneously  intimated  his 
opinion  that  in  a  yard  of  the  company,  in  the 
absence  of  any  conductor,  the  company  would 
be  responsible  for  an  injury  to  a  brakeman 
caused  by  the  negligence  of  the  engineer.    He 
erroneously   excluded  evidence  of  the  rail- 
road superintendent  on  the  question  of  fel- 
low servant    He  erroneously  refused  to  di- 
rect a  verdict    By  his  charge,  he  erroneously 
made  the  engineer  the  superior  officer  in  con- 
trol of  the  brakeman  (notwithstanding  the 
law  and  the  rules  of  the  company  made  them 
fellow  servants  under  the  control  and  orders 
of  the  yardmaster),  by  making  the  personal 
presence  of  the  yardmaster  on  the  engine  the 
test  of  superiority.    He  erroneously  charged 
that  a  man  could  be  technically  a  'fellow 
servant'  and  at  the  same  time  a  superior 
officer,  or  one  having  the  right  to  control 
under  section  15,  article  9,  of  the  Constitu- 
tion.   He  erroneously  construed  the  rules  of 
the  company  in  evidence.    He  refused  to  set 
aside  the  verdict,  which  had  no  evidence  to 
support  it,  was  contrary  to  his  charge,  and 
was  based  upon  testimony  which  showed  that 
the  injury  received  was  the  result  of  the 
negligence  of  a  fellow  servant    A  verdict  for 
$8,000  for  plaintiff  was  rendered  October  10, 
1912.  and,  a  new  trial  having  been  refused, 
judgTuent  having  been  entered,  a  notice  of 
appeal  was  given,  and  the  exceptions  making 
the  points  above  referred  to  were  taken." 


Argument:  ''We  wlU  attempt  to  argue  sole- 
ly that:  The  testimony  shows,  and  the  law 
is,  that  plaintiff,  the  brakeman,  and  Graham, 
the  engineer,  were  fellow  servants,  and  the 
railroad  company  would  not  be  liable  to  one 
for  an  injury  caused  by  the  negligence  of  the 
other.  The  engineer  on  engine  335  had  no 
right  or  authority  to  direct  the  movements  of 
the  brakeman." 

The  case  shows  the  following  extract  from 
the  rules:  "Rule  724.  If  a  train  is  without  a 
conductor,  the  engineer  is  charged  with  the 
duty  of  both  engineman  and  conductor." 
"Definition  of  train:  An  engine  or  more 
than  one  engine  coupled  with  or  without 
cars,  displaying  markers." 

The  respondent  claims  that  the  conductor 
and  yardmaster  were  absent,  and  in  their 
absence  the  engineer  was  both  "engineman 
and  conductor,"  and  that,  inasmuch  as  the 
engineer  was  acting  as  conductor,  his  negli- 
gence was  the  negligence  of  the  master. 
Even  if  the  engineer  were  both  "engineman 
and  conductor,"  yet  the  question  must  be 
decided  in  ftivor  of  the  appellant 

[2]  It  is  the  duty  to  be  performed,  and  not 
the  name  of  the  officer  that  determines  this 
question. 

[3]  Two  of  the  spedflcations  of  negligence 
complained  of  were  in  the  performance  of 
the  duties  of  engineer,  and  not  in  the  per- 
formance of  his  duties  of  conductor  that 
caused  the  injury.  The  engineer  in  the 
performance  of  the  duties  of  engineer  is  a 
fellow  servant.  This  was  held  in  the  case 
of  Pagan  v.  Southern  Railway,  78  S.  C.  413, 
59  S.  E.  32,  13  Ann.  Cas.  1105. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  is  reversed, 
and  the  case  remanded  for  a  new  triaL 

GARY,  a  J.,  and  HYDRICE  and  WATTS, 
JJ.,  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein  for  a  rehearing, 
this  court  has  failed  to  discover  that  any 
material  question  of  law  or  of  f^ct  has  either 
been  overlooked  or  disregarded.  It  is  there- 
fore ordered  that  the  petition  be  dismissed, 
and  that  the  order  staying  the  remittitur  be 
revoked. 

[4]  The  absence  of  light  cannot  affect  the 
case,  the  object  of  lights  is  to  enable  those, 
whose  business  it  is  to  look  for  the  train,  to 
see  the  train.  This  train  was  seen  in  time 
to  stop.  Besides,  there  is  no  requirement 
that  every  box  car  of  a  train  shotfld  be 
Ughted. 
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LYLES  T.   W1LLIAM& 

(Supreme  Court  of  South  Garoliiuu     Dee.  20, 

1913.) 

1.  INJTTNGTION    ({    38*)— RXOSIVKBS    (§    18*) — 

AcnoNB— Recbivebship. 

Where,  in  an  action  for  an  accounting  be- 
tween parties  jointly  interested  in  a  number  of 
business  matters,  toe  allegations  of  the  com- 
plaint that  the  parties  had  borrowed  money 
and  pledged  bonds  and  notes  secured  by  mort- 
gages for  the  payment  thereof,  and  that  defend- 
ant had  made  collections  thereon  but  had  neg- 
lected and  failed  to  pay  the  proceeds  to  the 
holders  of  the  obligations,  and  had  neglected 
and  failed  to  pay  taxes  on  certain  pieces  of 
property  until  laige  penalties  had  accrued,  and 
still  neglected  and  refused  to  pay  certain  taxes 
or  to  pay  certain  joint  obligations  which  should 
have  been  paid  out  of  the  proceeds  of  such  col- 
lections, were  not  denied,  plaintifE  was  entitled 
to  the  appointment  of  a  receiver  and  an  injunc- 
tion against  the  disposition  of  any  of  the  joint 
property  by  defendant  without  plaintifTs  con- 
sent, and  the  denial  thereof  was  error. 

[ESd.  Note. — For  other  cases,  see  Injunction, 
Gent  Dig.  SS  86-80:  Dec.  Dig.  |  38;*  Receiv- 
ers, Cent  Dig.  {  26 ;    Dec.  Dig.  |  la*] 

2.  Appeal  and   Bbeob   (8  954*)-*Deoi8ION8 
Review  ABLE—* 'Abuse  ov  Discbbtion." 

Under  Code  Civ.  Proc.  1912,  %  lld4, 
providing  that  the  Supi*eme  Court  shall  have 
appellate  jurisdiction  for  correction  of  errors 
oi  law  and  shall  review  upon  appeal  an  inter- 
locutory order  refusing  an  injunction  or  refus- 
ing the  appointment  of  a  receiver,  in  an  action 
for  an  accounting  between  persons  jointly  in- 
terested in  business  deals,  an  order  dissolving 
a  temporary  injunction  and  refusing  the  ap- 
pointment of  a  receiver  will  be  reviewed,  since 
under  the  rule  that  the  appointment  of  a  re- 
ceiver and  the*  granting  of  an  order  of  injunc- 
tion are  discretionary,  and  the  court  will  not 
disturb  the  circuit  judge's  conclusions  unless 
there  has  been  an  abuse  of  discretion,  an  "abuse 
of  discretion"  does  not  mean  a  breach  of  trust 
or  import  bad  faith  but  merely  means  tiiat  the 
order  is  clearly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  {{  381&-3821;  Dec.  Dig.  { 
954.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  p.  40.] 

3.  Appeal  and  Ebboe  (|  1009*)— Deozszoivb 
Reviewable. 

Id  an  action  for  an  accounting,  an  order 
dissolving  a  temporary  injunction  and  refusing 
to  appoint  a  receiver  would  be  reviewed  on  ap- 
peal, though  questions  of  fact  were  involved, 
since  under  toe  Constitution  the  court  in  a 
chancery  case,  is  required  to  review  the  findings 
of  fact  as  well  as  the  law  with  certain  excep- 
tions. 

[£id.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  §{  3970-8978;    Dec.  Dig.  | 

Appeal  from  Common  Pleas  Cbcnit  Court 
of  Richland  Cotrnty;  R,  W.  Memmlnger, 
Judge. 

Action  by  William  H.  Lyles  against  T.  O. 
Willlama  From  an  order  dissolving  a  tem- 
porary injunction  and  refusing  the  appoint- 
ment of  a  receiver,  plaintUC  appeals.  Re- 
versed, temporary  restraining  order  revived, 
and  plaintiff  given  leave  to  apply  for  the  ap- 
pointment of  a  receiver. 


D.  W.  Robinson,  of  Golnmbia,  for  ap- 
pellant Elliott  &  Herbert  and  Edward  L. 
Craig,  all  of  Columbia,  for  respondent 

FRASER,  J.  This  Is  an  action  for  an  ac- 
counting between  the  plaintiff  and  tbe  de* 
fendant  on  account  of  several  business  *'prop- 
ositions"  In  which  the  parties  were  jointly 
Interested.  Plaintiff  asks  tot  (1)  an  account- 
ing; (2)  the  appointment  of  a  receiver;  (?) 
an  InjunctioiL  The  complaint  alleges  that 
the  property  is  In  the  hands  of  the  defend* 
ant,  and  that  he  has  the  power  to  dispose 
of  mu<3i  of  it,  and  collect  the  proceeds  of 
sale,  without  the  knowledge  or  consent  of 
the  plaintiff.  Plaintiff  alleges  that  he  has 
frequently  demanded  statements  of  account; 
that  sometimes  he  failed  to  get  statements 
and,  w^en  he  did  get  them,  they  were  unln- 
telliglble  and  erroneous.  The  defendant 
by  his  return,  alleged  that  the  books  were 
at  all  times  open  to  the  plaintiff,  and  that 
he  had  rendered  all  reasonable  statements, 
and  that  those  statements  seemed  to  be 
satisfactory  to  the  plaintiff. 

[1]  It  is  unnecessary  to  state  all  of  the 
many  differences  between  the  parties*  in  this 
preliminary  proceeding.  One  Is  suflScient 
The  complaint  makes  the  following  allega- 
tions: '*(i5)  That  In  the  conduct  of  their 
business  transactions,  as  above  alleged,  the 
defendant  and  this  plaintiff,  from  time  to 
time,  borrowed  sums  of  money  from  the  Union 
National  Bank,  from  the  National  Loan  & 
Exchange  Bank,  and  from  W.  C.  Swaf- 
field,  all  of  the  city  of  Columbia,  pledging 
to  them,  respectively,  certain  bonds  and  notes 
due  to  them,  secured  by  mortgages  of  lots 
sold.  Collections  of  the  Installments  due 
thereon  were  made  by  the  defendant,  and 
many  of  such  collections  have  been  made  by 
him,  but  he  has  neglected  and  fklled  to  pay 
over  all  of  the  proceeds  of  such  collections 
to  the  parties  holding  such  obligations,  and 
has  neglected  and  failed  to  pay  the  taxes 
due  on  the  several  pieces  of  property,  in 
many  Instances  until  large  penalties  have 
accrued  thereon,  and  still  neglects  and  re- 
fuses to  pay  the  taxes  due  on  the  property 
in  the  city  of  Hendersonville,  N.  C,  and  has 
neglected  and  failed  to  pay  such  Joint  ob- 
ligations of  himself  and  this  plaintiff  as 
should  have  been  paid  by  him  out  of  the 
proceeds  of  collection  of  their  Joint  account 
made  by  him." 

This  court  sees  nothing  In  the  showing 
of  the  defendant  that  denies  that  these 
loans  were  secured ;  that  the  Joint  securities 
were  assigned  as  collateral ;  that  collections 
were  made  on  the  assigned  securities;  or 
that  the  collections  so  made  were  not  turned 
pver  to  the  assignees  but  were  applied  to 
other  purposes.  It  may  have  been  inad- 
vertence not  to  deny  it  It  has  not  been  de- 
nied and  stands  as  a  fact  at  this  stage  of  tbe 
case.  This  practice  may  be  all  too  common 
and  done  by  business  men  who  intend   to 
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do  no  harm ;   but,  when  it  is  done,  the  par-  [  court  of  equity,  in  proper  oases,  has  had  the 


ties  cannot  complain  If  the  court  enjoins 
further  transactions  and  appoints  Its  own 
officer  to  take  charge  of  the  Joint  property 
and  hold  it  snbject  to  the  fature  determina- 
tion of  the  rights  of  the  parties.  It  is  dear- 
ly erroneous  not  to  do  it 

A  motion  was  made  in  the  circuit  court  for 
an  injunction  and  the  appointment  of  a 
receiver.  The  defendant's  return  to  the  rul^ 
consented  to  the  accounting  and  distribution 
but  resisted  the  injunction  and  receiver.  The 
court  granted  a  temporary  injunction  and  a 
rule  to  show  cause  why  a  receiver  should 
not  be  appointed. .  Upon  the  hearing,  the 
appointment  of  a  receiver  was  refused,  and 
the  temporary  injunction  dissolved.  From 
this  order  the  plaintiff  appealed. 

The  respondent  interposes  the  following 
objections: 

[2,  S]  "(a)  That  the  appointment  of  a  re- 
cover and  the  granting  of  an  order  of  in- 
junction, before  Judgment,  is  within  the  dis- 
cretion of  the  circuit  Judge^  and  this  court 
will  not  disturb  his  conclusion  unless  there 
has  been  an  abuse  of  discretion. 

"(b)  That  plaintiff's  right  to  appeal  from 
the  interlocutory  order  is  deprived  from  sec- 
tion lld4  of  the  Code  of  Civil  Procedure, 
under  which  this  court  has  appellate  Juris- 
diction for  the  correction  of  errors  of  law 
only,  and  the  exceptions  alleged  no  error 
of  law.'* 

Those  two  will  be  considered  together. 
There  is  a  misapprehension  as  to  the  mean- 
ing of  ''abuse  of  discretion."  It  is  thought 
to  be  almost  equivalent  to  "breach  of  trust" 
and  to  Import  bad  faith.  It  means  that  the 
order  is  clearly  erroneous. 

This  Is  a  chancery  case,  and  the  Consti- 
tution requires  this  court  to  "review  the 
findings  of  fact  as  well  as  the  law,"  except 
in  certain  cases,  and  this  is  not  within  the 
exception.  The  Code,  |  lld4,  provides  that 
this  court  shall  have  Jurisdiction  to  review 
an  appeal  on  interlocutory  order  refusing 
an  Injunction  or  refusing  the  appointment  of 
a  receiver.  It  is  therefore  clearly  the  duty 
of  this  court  to  pass  upon  the  questions 
raised. 

••(c)  That  the  showing  by  plaintiff  does 
not  disclose  sufficient  cause. 

••(d)  That  contradictions  are  to  be  found 
In  the  affidavits  and  pleadings  on  the  ques- 
tions of  waste,  misappropriations,  etc.,  men- 
tioned in  exception  'b',  and  these  questions 
of  fact  have  been  determined  by  the  circuit 
court" 

The  statement  above  is  a  full  answer  to 
these  objections. 

••(e)  That  it  would  be  disastrous  to  the 
business.'* 

Respondent  quotes  from  Miller  v.  Land  O)., 
63  S.  a  867,  81  S.  E.  282,  as  follows:  "In 
Miller  V.  Land  Co.,  68  S.  C.  867  [31  S.  E. 
282],  'the  showing  made  did  not  warrant 
the   appointment  of  a  receiver.    While  the 


power  to  place  a  debtor's  property  in  the 
hands  of  a  receiver,  this  power  should  be 
exercised  with  great  caution,  lest  the  injury 
thereby  caused  be  far  greater  than  the  in- 
Jury  sought  to  be  averted.  The  movants 
in  this  case  were  threatened  with  no  loss 
which  rendered  a  receivership  necessary.' " 
This  case  is  not  applicable  here.  This  is 
not  the  property  of  a  debtor,  as  such,  but 
the  Joint  property  of  the  plaintiff  and  de- 
fendant The  great  power  to  dispose  of  the 
property  without  plaintiff's  consent,  and  the 
fact  that  the  defendant  has  collected  on 
assigned  assets  and  applied  the  funds  to 
other  than  the  debt  for  which  the  assign- 
ment was  made,  makes  a  very  different  case. 
The  Judgment  of  the  court  is  that  the  or- 
der appealed  from  is  reversed,  the  temporary 
restraining  order  revived,  and  leave  is  given 
to  the  plaintiff  to  apply  to  any  circuit  Judge, 
having  Jurisdiction,  for  an  order  appointing 
a  receiver. 

GARY,  O.  J.,  and  HYDRICK  and  WATTS, 
J  J.,  concur. 

(78  W.  Va.  863) 

DILLON  &  HARRISON  v.  SUBURBAN 

LAND  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  9,  1018.) 

(8yllabu9  hy  the  Court.) 

L  CoRTRAOTS    (I    246*)  — Railroads  — Con - 
BTBtJcnoN  CoNTBACT— Modification. 

Where  plaintiffs  rely  on  and  prove  a  new 
or  modified  contract  to  build  a  road,  made  after 
partial  performance  of  the  original  contract, 
and  their  proof  shows  breach  of  both  contracts 
on  their  part,  without  legal  excuse,  and  noth- 
ing done  under  the  new,  their  risfht  of  recovery 
for  work  done  under  the  original  contract,  can 
not  be  controlled  by  the  provisions  of  the  new. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8S  1131-1188;  Dec  Dig.  |  246.*] 

2.  WOBK   AND    LaBOB    ({   15*)— OONSTBUCTION 
CONTBAOT  —  AcnON    BT    CONTBACTOB^— Dx- 

FKNSX. 

Where  by  the  provisions  of  such  original 
contract  to  build  a  road  defendant  was  entitled 
to  withhold  a  part  of  the  price  one  year  after 
completion,  as  security  for  good  workmanship 
and  good  material,  and  the  contract  has  been 
only  partially  performed,  by  the  contractors,  in 
a  suit  by  them  for  the  value  of  the  labor  done 
and  material  furnished  and  appropriated  by 
the  defendant,  defendant  cannot  defeat  recovery 
by  plaintiffs  for  the  value  of  such  labor  and  ma- 
terial, because  the  amount  demanded  is  less 
than  the  amount  retainable  under  the  contract 
Right  of  action  in  such  cases  is  not  upon  the 
contract  bnt  on  the  implied  promise  of  defend- 
ant to  pay  what  such  labor  and  materials  are 
reasonably  worth,  measured  by  the  contract 
price  less  payments,  and  damages,  and  what 
It  would  cost  to  complete  the  contract. 

[Ed.  Note.— For  other  cases,   see   Work  and 
Labor,  Cent.  Dig.  |  36 ;    Dec.  Dig.  §  15.*] 

3.  WOBK    AND    LaBOB    (§    14*)— PARTIAL   PbB- 

FOBMANCiD— Right  to  Consideration. 

Right  of  recovery  for  work  done  and  mate- 
rial furnished  under  such  a  broken  contract  is 
dependable,  however,  on  whether  the  contract 
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is  apportionable ;    If  not,   the  rule  is  that  no 
part  of  the  consideration  can  be  recovered. 

fErl.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  §§  29-33 ;  Dec.  Dig.  §  14.*] 

4.  WOBK    AND    LABOB    (S    14*)— CoNSTBUGTION 

Contract— When  Appobtionabijd— Rscov- 

BBY  OF  Consideration. 

Where  snah  contract  provides  for  periodical 
payments  on  the  contract  price,  on  estimates  of 
engineers^  it  is  apportionable,  and  there  is  no 
obstacle  in  the  way  of  a  proper  recovery  for 
the  work  done  and  material  provided. 

[Ed.  Note.— For  other  cases^  see  Work  and 
Labor,  Cent.  Dig.  S§  29-33 ;  Dec.  Dig.  §  14.*] 

5.  DaICAOES     (§     121*)  —  CONSTBUOnON     CON- 

tbact— Bbeagh— Meabubb  of  Damages. 
The  general  rule  for  measuring  the  dam- 
ages in  cases  of  broken  and  partially  performed 
contracts,  is  the  stipulated  price  less  payments 
and  the  sum  which  it  will  take  to  complete  the 
job  according  to  the  contract 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S{  306-308 ;   Dec.  Dig.  §  121.*] 

e.  Damages  (8  218*)— Tbial  (§  191*)— Con- 
stbuction  Contract— Action  fob  Consid- 
ebation— i nstructions. 

Instructions  to  the  jury  on  the  trial  of 
snch  an  action,  contravening  this  rule  of  dam- 
ages, were  erroneous  and  should  not  have  been 
given. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  560-562 ;  Dec  Dig.  |  218  ;•  Trial, 
Cent  Dig.  §§  420-431.  435 ;   Dec.  Dig.  (  191.*1 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Dillon  &  Harrison  against  the 
Suburban  Land  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed, verdict  set  aside,  and  new  trial 
awarded. 

Enslow,  Fitzpatrlck  &  Baker  and  Meek  & 
Renshaw,  all  of  Huntington,  for  plaintiff  in 
error.  Isbell  &  Perry,  of  Huntington,  for  de- 
fendants in  error. 

MILLER,  J.  From  a  Judgment  for  plain- 
Uffs  for  $863.50,  on  the  verdict  of  the  jury, 
defendant  brings  error. 

The  action  was  upon  the  common  counts  in 
assumpsit,  with  bill  of  particulars  attached, 
for  an  alleged  balance  due  on  a  contract  to 
build  two  miles  of  road  upon  defendant's 
suburban  land. 

The  defense  was  non  assumpsit,  payments, 
and  a  notice  of  recoupment  of  damages  for 
alleged  breach  of  the  contract  Accompany- 
ing the  plea  of  payments  was  an  account 
specifying  the  several  payments  made,  ag- 
gregating $1,636.40. 

By  the  original  contract  plaintiffs  agreed, 
in  substance,  to  grade  and  build  the  road,  the 
grading,  materials  furnished,  and  work  done 
thereunder  to  be  strictly  in  accordance  with 
the  plans  and  specifications;  and  they  were 
to  be  paid  therefor  by  the  defendant  at  the 
rate  of  $3,000.00  per  mile,  and  estimates  of 
the  amount  of  work  done  and  completed  in  a 
satisfactory  manner  to  defendant's  engineers 
were  to  be  made  every  two  weeks;  whereup- 
on defendant,  withholding  10%  of  the  amount 
till  completion,  was  to  pay  plaintiffs  the  re- 
mainder, or  to  such  parties  as  might  be  en- 


titled thereto  on  account  of  labor  and  mate- 
rials furnished  for  said  work,  as  the  said 
engineers  might  direct. 

Plaintiffs  thereby  also  agreed  to  guarantee 
the  workmanship  and  material  for  one  year 
from  completion  of  the  contract,  and  in  the 
event  said  road  or  any  part  thereof  should 
not  at  the  end  of  that  period  be  in  as  good 
condition  as  when  completed,  except  such  in- 
jury as  might  be  done  to  the  limestone  sur- 
face thereof  by  ordinary  use,  plaintiffs 
agreed  to  remove  the  unsatisfactory  part  of 
the  road  and  replace  the  same  with  work  and 
materials  satisfactory  to  defendant 

Subject  to  inclemency  of  weather  prevent- 
ing it,  plaintiffs  agreed  to  complete  the  work 
on  or  before  July  1,  1908,  and  faithful  per- 
formance of  the  contract  by  them  was  to  be 
secured  by  a  bond  In  the  penalty  of  $4,000.00, 
with  satisfactory  security.  By  a  subsequent 
agreement  the  giving  of  the  bond  was  waiv- 
ed, and  in  lieu  thereof  it  was  stipulated  that 
defendant  should  retain  $1,000.00,  of  the 
contract  price,  for  one  year  after  completion 
of  the  contract 

•  This  contract,  in  writing,  was  signed  by 
plaintiffs,  and  was  executed  on  behalf  of  de- 
fendant by  Blair  P.  Wilson,  general  manager, 
who  is  conceded  to  have  had  authority  of  his 
board  of  directors  to  make  the  contract 

It  is  proven  that  work  under  the  contract 
had  so  far  progressed  by  about  July  1,  1908, 
that  about  a  mile  of  the  road  had  been  com- 
pleted, not  in  all  respects  finished  and  in 
perfect  condition,  but  nearly  so,  but  that  on 
account  of  the  intoxication  and  neglect  of 
one  of  the  partners  the  work  had  been  de- 
layed, and  it  was  then  that  Dillon,  the  other 
partner,  appealed  to  the  president  and  gen- 
eral manager  of  defendant  for  advice  and 
direction,  saying  that  he  would  not  be  able 
to  complete  the  contract  under  existing  con- 
ditions.   He  swears  that  they  advised  him  to 
throw  up  the  Job,  and  that  they  would  send 
the  engineers  to  make  final  estimate  of  the 
work  done,  and  for  which  they  wonld  pay 
him  in  full;   he  to  superintend  the  comple- 
tion of  the  Job  under  defendant's  direction 
at  the  rate  of  $3.00  per  day.    After  the  en- 
gineers reported  he  swears  defendant's  gen- 
eral manager  wanted  to  cut  him  down  to 
somewhere  over  two  hundred  dollars,  which 
he  would  not  stand.    It  was  then  agreed,  he 
says,  that  each  of  the  parties  should  select 
an  engineer  to  go  on  the  ground  and  make 
an  estimate,  and  that  defendant  was  to  pay 
him  on  the  basis  of  that  estimate.     One  of 
the  estimates  to  which  he  refers,  dated  July 
4,  1908,  and  wtiich  he  introduced  in  evidence, 
is  headed  "Estimate  No.  6  to  Dillon  &  Har- 
rison, Contractors",  and  is  as  follows:    By 
6500    cubic    yards    of    excavation,    at    21c 
$1365.00.     By  600  cubic  yards  of  stone,  at 
1.25,  $725.00.    By  90  cubic  yards  of  crushed 
limestone,  at  1.75,  $157.50.    Total  $2,247.50. 
!Less  10%  retained,  $224.75.    Balance  $2,022.- 
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75.      Less     previons     estimates,    $1,359.00. 
Amount  of  this  estimate,  $663.75. 

Another  estimate,  however,  Introduced  by 
plaintiffs  In  connection  with  the  testimony  of 
Maupin,  one  of  the  engineers  of  the  defend- 
ant company,  dated  July  13,  1908,  addressed 
to  the  defendant  company,  and  which  Mau- 
pin swears  was  made  for  Dillon  &  Harrison 
because  they  wanted  It,  reads  as  follows: 
"Gentlemen:  Complying  with  your  directions 
for  an  accurate  and  complete  estimate  of  the 
amount  of  work  donei  to  date  on  the  road 
improvement  for  Westmoreland,  we  find  as 
follows:  4010  cubic  yards  of  excavation, 
656.8  cubic  yards  of  sand  stone  foundation,  92 
cubic  yards  of  limestone.  Dillon  and  Harri- 
son's contract  price  Is  $3000.00  per  mile  for  a 
completed  roadway,  14  feet  In  width,  with 
3  inches  sandstone  bed,  finished  with  3  Inches 
crushed  limestone.  Estimating  one  mile  of 
completed  work,  we  find  that  the  excava- 
tion and  necessary  material  will  amount  to 
the  following:  Excavation  5280  cubic  yards. 
Sandstone  foundation  684  cubic  yarda, 
Crushed  limestone  684  cubic  yards.  EiStlmat- 
ing  this  unfinished  work  on  what  we  consid- 
er equitable  prices  for  the  different  materials 
we  have :  4010  cubic  yards  excavation  at  21c, 
$842.10,  656.8  cubic  yards  sandstone  at  1.35, 
$886.68,  92  cubic  yards  limestone  at  1.56, 
$143.52.  Full  estimate  on  work  done  $1872.30. 
From  this  estimate  we  would  advise  that 
10%  be  withheld  for  finishing  and  rolling." 
Signed,  'The  Leete-Maupln  Engineering  Co., 
Per  A  B.  Maupin." 

The  engineer  selected  by  the  plaintiffs  was 
Howard  Palmer.  At  the  Instance  of  the 
plaintiffs  he  made  a  subsequent  estimate  of 
the  work  of  excavation  done  by  plaintiffs,  as 
of  August  8,  1908,  which  purports  to  show 
6,252.3  cubic  yards  of  excavation,  about  250 
cubic  yards  short  of  the  estimate  of  the 
Leete-Maupln  Company,  of  July  4,  and  about 
2240  cubic  yards  in  excess  of  the  estimate  of 
the  Leete-Maupln  Company,  of  July  13. 
Palmer  does  not  furnish  any  estimate  of  the 
stone  furnished.  It  is  fully  proven  that  the 
estimate  of  July  4,  was  one  of  the  bi-monthly 
estimates  made  under  the  contract,  was  not 
made  from  actual  measurements,  and  was 
not,  and  not  Intended  to  be  very  accurate. 
This  Is  the  main  substance  of  the  evidence 
offered  by  plaintiffs  and  upon  which  they  re- 
ly. 

In  argument  plaintiffs'  counsel  endeavor  to 
support  the  Judgment  upon  the  estimate  of 
July  4,  as  follows:  Work  done,  $2247.50; 
previous  estimates,  $1384.00;  balance,  $863.- 
50,  the  exact  amount  of  the  verdict  and  judg- 
ment But  the  previous  estimates  reported 
were  $1359.00,  not  $1384.00.  On  the  theory 
of  plaintiffs'  counsel,  therefore,  the  verdict 
and  Judgment  should  have  been  $888.50,  a 
difference  of  $25.00. 

But  defendant  denies  any  contract  modify- 
ing the  original,  binding  it.  It  Is  conceded, 
however,  by  Wilson,  general  manager,  and 


Bowman,  secretary,  both  of  whom  were  pres- 
ent, that  a  modification,  substantially  on  the 
terms  proven  by  plaintiffs  was  considered. 
According  to  Wilson's  evidence,  Dillon  went 
to  his  ofilce  about  July  1,  representing  that 
he  was  having  trouble  with  his  partner  and 
that  It  would  be  Impossible  for  him  to  com- 
plete the  work  if  he  kept  Harrison  with  him, 
and  Inquired  If  some  new  arrangement  could 
not  be  made  so  that  he  could  get  rid  of  Har- 
rison and  go  ahead  with  the  work ;  that  he 
called  In  Bowman,  secretary,  explained  to 
him  Dillon's  situation,  and  that  he  and  Bow- 
man agreed  that  if  they  could  have  a  settle- 
ment agreeable  to  both  parties  they  might 
settle  with  Dillon,  so  he  might  finish  the  Job 
by  the  day,  and  in  the  same  connection  he 
says :  ''So  we  decided  we  would  send  an  en- 
gineer down  to  make  a  final  estimate,  which 
we  did,  and  afterwards  Mr.  Dillon  refused  to 
accept  It.  And  that  Is  all  that  ever  took 
place  between  Mr.  Dillon  and  Mr.  Bowman 
and  myself.  We  never  had  any  further  con- 
versation on  the  subject"  Asked  whether 
or  not  at  that  time  or  at  any  other  time  they 
made  any  agreements  with  Dillon  and  Harri- 
son to  waive  the  written  contract,  he  an- 
swered: "No,  I  had  no  right  to  do  that  I 
made  no  such  statement  as  that  I  did  not 
have  any  authority  to  do  It"  On  cross-ex- 
amination, however,  referring  to  the  two  esti- 
mates made  by  the  Leete-Maupln  Company, 
Wilson  testifies  as  follows :  "Q.  If  Mr.  Dillon 
would  have  agreed  to  the  $600.00,  would  you 
have  paid  it?  A.  We  would  have  settled  on 
Messrs.  Leete  and  Maupln's  final  estimate. 
Q.  Were  you  trying  to  get  together  on  a  set- 
tlement? A.  Yes,  sir,  he  was  very  anxious 
to  get  rid  of  his  partner  and  we  were  very 
anxious  to  settle  with  him.  ♦  ♦  ♦  Q.  The 
only  object  you  had  in  sending  your  engineer 
down  there  with  Mr.  Dillon's  engineer  was 
to  get  the  estimate  and  make  the  settlement? 
A.  To  get  a  final  estimate.  Q.  You  wanted 
to  get  a  final  estimate?  A.  Yes,  sir.  Q.  And 
you  did  agree  to  pay  him  then  whatever  that 
came  to,  didn't  you?  A.  No,  sir,  provided 
we  would  have  to  have  a  meeting  of  the 
Board  of  Directors,  and  If  It  was  decided  to 
give  us  that  authority  to  break  the  contract 
and  employ  Mr.  Dillon  by  the  day."  He  ad- 
mits, however,  that  no  effort  was  made  to  get 
the  board  of  directors  together,  excusing 
himself  on  the  ground  that  they  did  not  live 
in  Huntington.  The  evidence  of  Bowman, 
the  secretary,  Is  substantially  to  the  same  ef- 
fect Both  Wilson  and  Bowman  were  direc- 
tors of  the  company.  No  evidence  of  by-law 
or  minutes  of  the  board  of  directors  defining 
or  limiting  the  power  of  the  general  mana- 
ger, or  secretary,  respecting  the  contract  in 
question,  were  offered  In  evidence. 

Because  defendant  refused,  as  he  claimed, 
to  carry  out  the  new  agreement  and  to  pay 
him  the  balance  according  to  the  July  4  es- 
timate of  the  engineers,  Dillon  admits  he 
did  nothing  further  under  the  old  or  new 
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contract,  further  excusing  himself  by  saying 
that  as  defendant  failed  to  pay  him,  as 
agieed,  he  couldn't  go  ahead  with  the  work, 
and  didn't  do  so. 

Afterward,  as  the  evidence  shows,  defend- 
ant did  work  on  the  two  miles  of  unfinished 
road,  not  according  to  original  plans  and  spec- 
ifications, but  in  an  Inferior  way,  disbursing 
on  account  thereof  some  fourteen  or  fifteen 
hundred  dollars.  Defendant  undertook  to 
show  by  the  evidence  of  its  engineers,  that  it 
would  require  an  expenditure  of  some  $5,- 
816.90,  to  complete  the  plaintiffs'  oontract, 
which  together  with  what  it  had  paid  them 
on  the  work  done  on  the  contract  would  have 
made  the  total  cost  of  the  road  completed, 
$7,453.30,  or  $1,463.30  in  excess  of  the  con- 
tract price,  and  which  it  insisted  represent^ 
ed  its  damages  for  breach  of  the  contract 
As  noted,  however,  the  defendant  did  not 
complete  the  contract  of  plaintiffs  according 
to  the  plans  and  specifications,  but  did  an  In- 
ferior job,  expending  thereon  between  four- 
teen and  fifteen  hundred  dollars. 

Upon  this  state  of  the  pleadings  and  proofs 
we  are  called  upon  to  determine  the  legal 
rights  of  the  parties,  and  the  correctness  or 
incorrectness  of  the  judgment  to  which  the 
present  writ  of  error  relates. 

As  we  understand  counsel  for  plaintiff^, 
the  propositions  they  contend  for,  are:  First, 
that  there  was  a  new  or  abrogated  contract 
between  plaintiffs,  represented  by  Dillon,  and 
the  defendant,  binding  it,  a  breach  of  which 
excused  further  performance  of  the  original 
contract,  as  well  as  the  doing  of  anything  by 
them  under  the  new ;  wherefore  their  failure 
to  go  on  with  the  work  did  not  amount  to  a 
willful  abandonment  of  the  contracts  with- 
out the  consent  and  acquiescence  of  defend- 
ant  Second,  that  whether  or  no  plaintiffs 
are  entitled  to  recover  the  full  amount  of  the 
estimate  for  the  work  actually  done,  they  are 
entitled  to  recover  the  value  to  the  defend- 
ant of  that  work  done  and  material  furnish- 
ed on  the  basis  of  the  quantum  meruit,  or 
quantum  valebant 

On  the  other  hand,  defendant's  counsel 
contend:  First,  that  there  was  no  new  con- 
tract binding  defendant  or  waiving  perform- 
ance of  the  original  contract  by  plaintiffs,  be- 
cause (a)  the  evidence  does  not  establish  such 
contract;  (b)  Wilson,  general  manager,  and 
Bowman,  secretary,  were  without  authority 
in  the  premises,  and,  conceding  such  new 
contract  to  have  been  proven  it  was  without 
consideration,  therefore,  without  legal  effect 
Second,  that  as  under  the  original  contract 
defendant  had  the  right  to  retain  $1,000.00, 
a  sum  greater  than  the  amount  of  the  verdict 
and  Judgment  recovered,  for  the  period  of 
one  year  from  the  completion  of  the  contract, 
as  security  for  the  workmanship  and  mate- 
rial used  in  the  construction  of  the  road, 
plaintiffs  were  not  entitled  to  recover  any- 
thing at  the  institution  of  this  suit  And, 
third,  that  defendant's  damages  for  the 
nonperformance  of  the  contract  by  plaintiffs. 


based  on  the  estimates  of  the  engineers,  as 
to  what  it  would  cost  to  complete  the  con- 
tract is  in  excess  of  the  amount  found  by  the 
jury,  and  the  judgment  of  the  court  thereon, 
and  which  upon  its  notice  of  recoupment  it 
was  entitled  to  offset  against  plaintiffs'  dam- 


Instructions  to  the  Jury,  covering  the  dif- 
ferent theories  of  counsel  were  either  given 
or  refused  by  the  trial  court  and  constitute 
the  subject  of  some  of  the  exceptions  and  er- 
rors assigned  and  relied  on  here. 

Before  attempting  to  test  the  correctness 
or  incorrectness  of  these  instructions  by  the 
legal  principles  applicable  to  the  concrete 
case,  it  will  be  necessary  to  determine  what 
contract  is  to  govern,  and  the  status  of  the 
respective  parties  in  relation  thereto. 

[1]  First,  was  there  a  new  or  modified  con- 
tract?    As  indicated,  defendant   denies  it 
urging  in  support  of  its  contention,  want  of 
authority  in  the  secretary  and  general  man- 
ager, and  want  of  consideration.    No  express 
authority  was  shown.    But  assuming  appar- 
ent authority  in  these  officers,  particularly  in 
the  general  manager,  with  no  by-law  or  res- 
olution in  evidence  showing  want  of  authori- 
ty, and  that  the  promise  of  Dillon  to  do  the 
work  at  a  per  diem  charge,  was  sufficient  to 
support  defendant's  alleged  promise  to  waive 
further  performance  by  plaintiffs  of  the  orig- 
inal contract  a  promise  for  a  promise,  and 
that  the  jury  on  the  evidence  might  have 
found  such  new  contract  we  have  this  ques- 
tion:  was  the  alleged  new  contract  broken, 
or  repudiated  by  plaintiffs?    We  think  there 
is  no  room  for  controversy  that  it  was,  and 
that  they  are  not  entltlied  to  rely  on  that  con- 
tract here.     According  to  Dillon's  evidence 
the  agreement  was  that  an  accurate  estimate 
of  the  value  of  the  work  and  labor  done 
should  be  made  by  the  engineers   chosen. 
Those  engineers  made  such  estimate,  not  the 
one  of  July  4,  and  the  one  upon  which  tbe 
verdict  and  Judgment  were  clearly  predicat- 
ed, but  that  of  July  13,  1908.    Plaintiffs  re- 
fused to  accept  the  latter  estimate,  and  settle 
according  to  it  and  Dillon  did  nothing  lu 
performance   of  the  alleged   new   contract. 
This  status  of  the  parties  with  reference  to 
the   alleged  new   contract  left  nothing   by 
which  to  solve  or  measure  their  legal  rights, 
except  the  old  or  original  contract  broken 
by  plaintiffs.    Plaintiffs  had  the  right  to  pro- 
ceed under  the  original  contract  but   con- 
cededly  did  not  do  so,  and  admit  their  in- 
ability to  have  performed  that  contract 

[2]  But  were  plaintiffs  entitled  to  recover 
upon  the  quantum  meruit  or  quantum  vale- 
bant for  the  work  and  labor  done  and  mate- 
rial furnished  under  the  original  contract? 
To  this  proposition  the  second  and  third  prop- 
ositions of  defendant's  counsel  are  replied, 
namely,  right  to  retain  $1,000.00  as  security 
for  good  workmanship  and  good  material,  as 
provided  in  the  contract,  and  damages  for 
non-performance  of  the  contract 
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Had  defendant  right  In  this  action  to  re- 
tain the  $1,000.00  stipulated  In  the  contract? 
We  doubt  It,  though  It  may  be  and  probably 
is  Immaterial,  In  view  of  oar  conclusion  as 
to  defendant's  third  or  last  proposition. 
Plaintlflb  having  broken  the  contract  can  re- 
cover nothing  under  It;  their  rights,  If  any, 
must  be  asserted  not  upon  the  contract,  for 
that  is  out  of  the  case.  That  contract  hav- 
Ing  been  broken  by  them  their  right  of  ac- 
tion, if  any,  is  upon  the  contract  or  promise 
which  the  law  raises  that  defendant  will  pay 
what  the  labor  and  material  provided  is  rea- 
sonably worth  to  it,  the  quantum' meruit  or 
the  quantum  valebant  Smith  v.  Packard,  94 
Ya.  730,  27  S.  B.  586;  2  Chltty  on  Cont 
826,  827 ;  Gutter  v.  Powell,  2  Smith's  Lead- 
ing Cases,  1,  12,  and  note  page  13. 

[3]  But  even  this  right,  as  a  general  rule, 
is  dependable  on  whether  or  not  the  contract 
is  apportlonable.  If  it  is  not,  then  the  rule 
is  that  no  part  of  the  consideration  can  be 
recovered  until  the  whole  of  that  for  which 
the  consideration  is  to  be  paid  is  performed. 
2  Parsons  on  Ck)nt  (8th  Eld.)  522,  523,  and 
notes. 

[4]  In  this  case  we  think  the  contract  is 
apportlonable  It  provides  in  specific  terms 
for  estimates  and  partial  payments  every 
two  weeks.  Under  the  contract  several  of 
these  bi-monthly  estimates  were  made,  in- 
cluding that  of  July  4,  1908,  and  payments 
were  made  accordingly  on  all  of  them  except 
the  last,  withheld  because  plaintlfis,  through 
Dillon,  acknowledged  their  inability  to  per- 
form the  contract,  breaking  it  without  legal 
excuse.  So  that  on  tills  score  there  is  noth- 
ing in  the  way  of  plaintiffs'  recovery. 

The  right  of  the  plaintiffs  then  being  out- 
side of  and  not  under  the  contract,  would 
not  the  rights  of  the  defendant,  in  any  action 
by  plaintiffs  for  the  value  of  the  labor  and 
material  fiimished,  lie  In  the  recoupment  of 
these  damages  against  the  plaintiffs'  demand, 
or  by  a  separate  action  on  the  contract  for 
the  damages  sustained?  We  think  they 
would  be  confined  to  these  remedies.  4  Bl- 
liott  on  Cont  section  8701. 

But  whether  or  not  we  be  right  in  our 
conclusion  respecting  the  right  of  retention, 
we  are  clearly  of  opinion  that  defendant  has 
the  right  to  recoup  such  damages  as  the 
jury  may  find  from  the  evidence  it  has  sus- 
tained up  to  the  amount  of  the  plaintiffs' 
daim.  The  evidence  of  the  defendant's  en- 
gineers tended  to  show  by  their  estimates 
that  the  cost  of  completing  the  job  would  ex- 
ceed the  contract  price  by  from  fourteen  to 
fifteen  hundred  dollars.  These  estimates  ap- 
pear to  have  been  based  upon  the  same  figr 
urea  on  which  they  based  their  estimates 
of  July  4,  and  13,  1908.  There  was  nothing 
offered  In  evidence  by  the  plaintiffs  to  the 
contrary,  except  their  own  original  contract 
showing  what  they  had  agreed  to  do  the 
work  for.  We  think  the  evidence  of  the 
engineers  was  admissible  on  this  question, 
not  conclusive  of  course,  but  to  go  to  the 


Jury  and  from  which  the  jury  might  deter- 
mine the  damages  sustained. 
.  [I]  The  rule  for  the  measure  of  damages 
in  such  cases  with  but  few,  if  any,  excep- 
tions, seems  to  be,  where  the  work  has  only 
been  partially  performed,  the  stipulated  price 
less  the  sum  which  it  would  take  to  com- 
plete the  work  according  to  the  agreement 
2  Chitty  on  Cont  (11th  Ed.)  827;  4  ElUott 
on  Cont  sections  3700,  3722;  Gleason  v. 
Smith,  9  Cush.  (Mass.)  484,  57  Am.  I>ec.  62 ; 
Hayward  v.  Leonard,  7  Pick.  (Mass.)  181,  19 
Am.  Dec  268,  note  page  278. 

[0]  Lastly,  as  to  the  Instructions,  and  the 
theories  on  which  the  case  was  submitted  to 
the  jury.  Plaintiffs  asked  no  instructions. 
But  the  court  on  its  own  motion  gave  an 
Instruction  to  the  Jury,  intended  no  doubt  to 
cover  plaintiffs'  theories  of  the  case,  which 
was  objected  to  by  the  defendant,  and  which 
is  assigned  as  error  here.  This  instruction 
is  as  follows:  "The  court  instructs  the  Jury 
that  if  they  believe  from  the  evidence  in 
this  case,  that  the  plaintiffs  had  a  contract  to 
do  certain  work  for  the  defendant  as  a  whole, 
and  that  after  having  partially  completed  the 
work,  or  done  a  part  of  the  work.  It  was 
agreed  between  the  plaintiffs  and  the  defehd- 
ant  that  the  plaintiffs  would  quit  the  work, 
and  that  the  plaintiffs  and  defendant  agreed 
to  appoint  an  engineer  each  to  ascertain  the 
value  of  the  work  done  and  to  pay  the  plain- 
tiffs what  it  was  reasonably  worth,  then  if 
you  find  from  all  of  the  evidence,  facts  and 
circumstances  in  the  case  .that  there  was  cer- 
tain work  done  by  the  plaintiffs  that  was  not 
paid  for,  and  has  not  been  paid  for,  then  you 
shall  find  for  the  plaintiffs  and  assess  their 
damage  at  whatever  amount  you  may  think  is 
Just  and  fair,  if  anything,  taking  all  the  evi- 
dence, facts  and  circumstances  into  consid- 
eration; deducting  however  from  such 
amount  any  damage  that  the  Jury  may  find 
that  the  defendant  has  sustained  by  reason 
of  the  plaintiffs'  failure  to  complete  the  said 
work  according  to  the  terms  of  the  said  con- 
tracts, unless  the  Jury  further  find  that  such 
failure  was  with  the  consent  of  the  defend- 
ant; and  if  the  jury  find  that  the  defend- 
ant did  so  consent,  then  they  shall  find  for 
the  plaintiffs  and  assess  their  damages  as 
already  stated." 

The  errors  in  this  instruction  are  not  very 
definitely  pointed  out  by  defendant's  counsel. 
They  quote  numerous  legal  propositions  with 
citation  of  authorities,  which  may  have  more 
or  less  general  application;  but  the  partic- 
ular vice  of  the  instruction  relied  on  Is  not 
I)olnted  out  One  particular  in  which  the  in- 
struction seems  to  us  to  be  erroneous  is  that 
it  assumes  evidence  of  a  contract  or  agree- 
ment between  plaintiffs  and  defendant,  that 
plaintiffs  should  quit  the  work,  and  that  de- 
fendant would  pay  for  the  work  done  accord- 
ing to  the  estimate  of  the  engineers  to  be  ap- 
pointed. But  that  was  not  the  whole  of  the 
contract  according  to  plaintiffs'  evidence. 
That  contract  involved  a  continuation  of  the 
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work  by  Dillon,  which  he  acknowledges  he 
declined  to  do.  Defendant  proves,  and  it  is 
not  denied,  that  their  general  manager  pro- 
posed to  pay  plaintiff  according  to  the  esti- 
mates of  the  engineers  of  July  13,  1908,  bat 
the  plaintiffs  would  not  accept  this  settle- 
ment, as  Dillon  had  agreed.  Moreover,  the 
instruction  assumes  that  defendant  was  to 
pay  plaintiffs  what  the  work  was  reasonably 
worth  or  what  the  Jury  mi^t  think  was  just 
and  fair,  and  not  the  amount  according  to  the 
estimate  of  the  engineers  as  agreed.  Another 
thing  that  strikes  us  about  this  instruction  is 
that  it  assumes  the  defendant  consented  un- 
conditionally to  plaintiffs*  stopping  the  work. 
There  is  no  such  evidence.  For  these  reasons 
we  think  this  instruction  in  the  form  given 
was  erroneous. 

The  court  declined  to  give  instructions  Nos. 
1,  3,  6,  8,  0,  and  10,  proposed  by  defendant 
We  have  examined  these  instructions  and 
are  of  opinion  they  were  rightfully  rejected* 
Instructions  Nos.  2,  4,  5,  and  7,  given  on  be- 
half of  the  defendant,  sufficiently  covered  the 
law  on  its  theory  of  the  case,  substantially  in 
accordance  with  the  legal  principles  ap- 
plicable and  enunciated  herein. 

•For  the  errors,  however,  pointed  out  in  the 
Instruction  given  by  the  court  on  its  own  mo- 
tion, and  because  we  are  of  opinion  that  the 
verdict  is  contrary  to  the  e^'ldence,  the  Judg- 
ment below  will  be  reversed,  the  verdict  set 
aside,  and  the  defendant  awarded  a  new 
trial. 

(7S  W.  Vo.  874) 

THOMAS  ft  MORAN  v.  KANAWHA   VAIi- 
LEY  TRACTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  0,  1913.) 

(Syllabus  by  the  Oourt.) 

1.  CoBPORATiONS  ((  406*)— Genesal  Manaoeb 
—Powers. 

The  powers  of  the  general  manager  of  a 
corporation  are,  as  a  general  rule,  coextensive 
with  the  business  entrusted  to  him,  and  he 
has  apparent  authority  to  bind  the  corporation 
by  all  contracts  reasonably  incident  to  that 
business,  including  power  and  authority  to  mod- 
ify, release,  waive,  extend  or  substitute  a  new 
contract  for  a  contract  which  he  had  authority 
to  make. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  (S  1611-1614 ;    Dec.  Dig.  (  406.*] 

2.  Contracts  (§  198*)— Weix-Dbiixing  Con- 
tract—Construction. 

A  contract  to  continue  to  drill  a  water  well 
to  such  depth  as  that  water  may  be  supplied 
therefrom,  beizig  pumped  by  a  particular  pump, 
at  a  minimum  now  of  twenty  gallons  per  minute, 
and  conditioning  payment  of  an  amount  agreed 
as  the  balance  due  the  contractor  for  boring 
the  well  to  the  first  depth,  and  the  price  per 
foot  for  sinking  the  well  deeper  on  perform- 
ance of  that  contract,  does  not  amount  to  a 
guarantee  on  the  part  of  the  contractor  to  pro- 
duce a  well  of  the  desired  caliber,  but  properly 
construed  is  an  agreement  to  drill  to  such  rea- 
sonable depth  .as  may  be  required  to  produce 
such  well,  notwithstanding  such  contract  pro- 
vides that  the  owner  is  to  nave  two  weeks  after 


completion  of  the  well  to  test  the  capacity  of 
the  well.  There  is  substantial  performance  of 
such  contract,  entitling  the  contractor  to  the 
stipulated  price,  when  the  well  has  been  drilled 
such  reasonable  depdi. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  ((  861-877,  879-583;  Dec  Dig.  | 
108.*] 

3.  Work  and  Labor  (§  29*)— Weix-Drill- 
INQ  Contract  —  Partial  Performance  — 
Amount  of  Recovery. 

When  a  contract  has  been  only  partiallj 
performed,  or  performed  in  an  incomplete  or 
inferior  manner,  if  the  contract  is  apportion- 
able,  and  the  labor  done  and  material  furnished 
is  appropriated  by  the  other  party  to  the  con- 
tract, he  is  liable  to  the  contractor  for  what 
such  labor  and  material  are  reasonabljr  worth, 
to  be  determined  by  the  contract  price,  less 
payments,  damages  sustained,  and  what  it 
would  cost  to  complete  the  contract  , 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor.  Cent  Dig.  ((  56-^8 ;  Dec.  Dig.  {  29.^] 

4.  Rulings  on  Instructionb. 

In  giving  and  refusing  instructions  to  the 
jury  contrary  to  these  principles  the  oourt  be- 
low committed  reTersible  error. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Thomas  &  Moran  against  the 
Kanawha  Valley  Traction  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed,  and  new  trial  awarded. 

Payne  &  Payne,  of  Charleston,  for  plain* 
tiffs  in  error.  Chilton,  MacCorkle  &  Chilton, 
of  Charleston,  for  defendant  in  error. 

MILLER,  J.  The  Judgment  below  on  tiie 
verdict  of  the  jury  was  that  plaintiffs  take 
nothing  by  their  action,  and  that  defendant 
recover  its  costs.  To  this  Judgment  error 
is  brought  by  plaintiffs  to  this  court 

The  action  was  assumpsit,  upon  the  com- 
mon counts,  and  also  upon  a  special  count, 
counting  upon  a  contract  in  writing  between 
plaintiffs  and  defendant  for  the  drilling  of  a 
water   well.     The   contract   pleaded,    dated 
June  22,  1907,  recited  under  a  whereas,  a 
contract  of  June  2,  1906,  between  the  same 
parties,  for  the  drilling  of  a  well,  the  drill- 
ing thereof  under  that  contract  to  the  depth 
of  356  feet,  and  failure  to  find  water  in  suffi- 
cient quantities   to   supply  the   wants  and 
purposes  for  which  said  well  was  Intended; 
and  in  consideration  of  the  premises,  and 
the  sum  of  one  dollar,  cash  in  hand  paid, 
and  acknowledged,  plaintiffs,  parties  of  the 
first  part,  thereby  agreed  to  continue  to  bore 
the  well  "to  such  a  depth  as  that  water  may 
be  supplied  from  said  well  being  pumped  by 
a  pump  belonging  to  the  said  party  of  the 
second  part,  and  now  located  in  said  well 
to  produce  a  minimum  flow  of  twenty  gallons 
per   minute,"  and  in  consideration  thereof 
defendant  agreed  to  pay  the  parties  of  the 
first  part  $234.00,  and  for  every  additional 
foot  bored  $1.50  per  foot,  '^e  said  sum  of 
$234.00  and  the  additional  sum  at  the  rate 
of  $1.50  per  foot  is  to  be  paid  by  the  party 
of  the  second  part  to  the  said  parties  of  the 
first  part  when  the  well  is  completed  and  Is 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indezee 
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bored  to  a  suflSdent  depth  to  famish  twenty 
gallons  per  minute  under  the  conditions  set 
out  aforesaid."  And  further  '*that  the  said 
sum  of  $234.00  is  in  full  settlement  of  all 
the  work  done  by  the  said  parties  of  the 
first  part  on  said  well  up  to  the  date  of  this 
agreement,  and  said  price  of  $1.50  per  foot 
is  to  be  paid  for  each  additional  foot  said 
first  parties  bore  said  well  after  the  date  of 
this  agreement" 

The  first  parties  thereby  farther  agreed 
'*to  allow  the  said  party  of  the  second  part 
at  least  two  weeks  after  the  completion  of 
the  said  well  to  test  the  same  to  ascertain 
whether  or  not  the  well  has  a  capacity, — ^be- 
ing pumped  by  the  pump  aforesaid — of  twen- 
ty gallons  per  minute;  and  should,  after  the 
end  of  the  two  weeks*  test  as  aforesaid, 
it  be  found  that  the  well  has  a  sufficient 
capacity  under  this  contract,  then  the  $234.- 
00  and  the  additional  sum  of  money  at  the 
rate  of  $L50  per  foot  shall  become  due 
and  payable." 

The  last  provision  of  the  contract  provided 
that  it  should  supersede  and  take  the  place 
of  that  of  June  2,  1906,  referred  to.  Other 
provisions  thereof  are  unimportant  in  the 
consideration  of  the  case. 

The  special  count  avers,  in  substance,  that 
within  a  reasonable  time,  and  as  early  as 
possible  after  making  this  contract,  plaintiffs 
commenced  the  work  of  drilling  and  boring 
said  well  and  were  ready  and  willing  to  com- 
ply with  the  terms  and  provisions  of  the 
contract,  but  that  before  they  were  able  to 
get  the  work  under  way  they  were  stopped  by 
defendant,  and  were  not  permitted  to  con- 
tinue therein  according  to  the  contract 
They  aver  that  at  the  time  of  making  the 
contract  the  sum  of  $234.00  was  then  due 
them  for  drilling  the  well  to  the  depth  of  356 
feet,  according  to  an  account  then  stated  be- 
tween the  parties;  wherefore  they  allege 
they  were  entitled  to  recover  that  sum,  laying 
their  damages  at  $800.00. 

In  the  bill  of  particulars  filed  with  the 
declaration  defendant  is  charged,  as  follows : 
"June  22,  1006.  To  agreed  amount  due  for 
drilling  Well  at  Edgewood  Park,  156  feet, 
at  $1.50  per  foot,  $234.00.  To  drilling  three 
wells  on  the  same  property,  80  feet  each, 
at  $1.50  per  foot,  $360.00.    Total  $594.00." 

On  the  trial  the  issues  tendered  by  plain- 
tiffs were:  First  that  the  performance  of 
the  written  contract  was  waived  or  changed 
by  agreement  plaintiffs  and  defendant  sub- 
stituting for  that  contract  to  drill  the  well 
deeper  a  verbal  contract  to  drill  three  wells 
surrounding  the  first  to  the  depth  of  80  feet 
each,  at  the  same  price  per  foot  And  that 
plaintiffs  were  entitled  to  recover  the  $234.- 
00,  the  balance  due  them  for  drilling  the 
original  well,  regardless  of  the  written  con- 
tract Second,  that  ui)on  the  new  or  modified 
contrttct  they  were  entitied  to  recover  the 
price  for  drilling  the  three  surrounding  wells 
at  the  rate  of  $1.50  per  foot,  and  without 


reference  to  the  provisions  of  the  contract 
pleaded  in  the  special  count.  Third,  that 
in  any  view  of  the  case  they  were  entitled 
to  recover  the  value  of  their  work  to  de- 
fendant 

Defendant's  theories,  which  the  court  be- 
low seems  to  have  adopted,  were:  First 
that  the  three  additional  wells  were  driUed 
not  outside  of  but  under  the  terms  of  the 
contract  or  as  modified  by  the  new  part 
and  under  and  subject  thereto,  and  as  a 
tender  of  compliance  therewith  by  plaintiffs, 
not  agreed  to  or  accepted  by  defendant, 
Alexander,  general  manager,  having  had 
no  authority  to  change  or  waive  perform- 
ance of  the  original  contract  Second,  that 
the  contracts  pleaded,  by  proper  construc- 
tion, amounted  to  a  guarantee  upon  the  part 
of  the  plaintiffs  of  a  supply  of  water  equal 
to  that  mentioned  in  the  contract  and  that 
payment  of  the  $234.00,  balance  for  drilling 
the  original  well  to  the  depth  of  356  feet 
as  well  as  the  price  per  foot  for  drilling  the 
well  deeper,  or  for  drilling  the  three  addi- 
tional wells,  being  conditioned  upon  plaintiffs 
finding  water  and  furnishing  a  well  of  the 
capacity  or  caliber  mentioned  in  the  contract 

On  the  trial  the  original  contract  of  June 
2,  1906,  was  not  produced.  Failure«to  pro- 
duce it  is  excused  by  plaintiffs  because  of 
its  loss.  Whether  it  was  executed  in  dup- 
licate and  one  part  taken  by  defendant  does 
not  appear;  but  the  fact  is  that  it  was  not 
produced  by  either  party  on  the  trial. 
Whether  that  contract  contained  terms  of 
guaranty  on  the  part  of  plaintiffs  to  produce 
a  water  weU  of  the  desired  caliber  is  not 
shown.  If  it  had  been  produced  it  might 
have  shed  some  light  on  the  proper  construc- 
tion of  the  later  contract  of  June  22, 1907. 

In  support  of  plaintiffs'  theory  of  a  new 
contract  governing  the  drilling  of  the  three 
additional  wells  and  shooting  and  drain- 
ing them  into  the  original  well,  the  sub- 
stance of  their  testimony  is:  That  when 
they  were  about  to  start  the  work  of  drill- 
ing the  original  well  deeper,  inquiry  was 
made  of  Alexander,  general  manager,  as  to 
what  he  would  do  if  salt  water  should  be 
struck  in  going  deeper ;  that  they  expressed 
to  him  their  opinion  that  if  the  original  well 
was  drilled  much  deeper  they  would  strike 
salt  water.  He  answered  that  he  did  not 
know  what  to  do.  They  say  they  advised 
the  drilling  of  three  wells  around  the  origi- 
nal one,  then  to  shoot  them  all  together, 
draining  the  shallower  wells  into  the  origi- 
nal one;  that  after  thinking  the  matter 
over  Alexander  agreed  to  this  plan,  saying 
that  this  called  for  a  new  contract  which 
he  agreed  to  have  prepared  and  signed,  but 
never  did,  but  that  he  told  them  in  the  mean 
time  to  go  ahead  with  the  work  of  drilling 
the  three  wells.  They  swear,  and  Alexan- 
der admits,  that  they  were  engaged  in  drill- 
ing these  three  wells  several  weeks ;  that  he 
was  present  frequently,  every  two  or  tliree 
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days,  while  the  work  was  going  on;  made 
no  objection;  acquiesced  therein;  that  he 
was  there  when  they  completed  the  wells, 
and  when  the  wells  were  connected  np  with 
the  pump;  that  the  pump  was  kept  going 
from  about  noon  of  ttie  day  the  wells  were 
completed  to  at  least  four  o'clock  in  the 
afternoon  when  they  left  to  go  home;  that 
Alexander  expressed  his  opinion,  that  day 
that  they  were  going  to  have  all  the  water 
they  needed  out  of  these  wells. 

As  to  what  occurred  between  plaintiffs 
and  Alexander,  general  manager,  respecting 
the  drilling  of  the  three  additional  wells, 
the  latter's  testimony  is:  "Mr.  Thomas  and 
Moran  came  to  the  office  to  see  me  about 
drilling  the  well  under  this  contract,  drill- 
ing it  deeper,  and  stated  that  they  were  not 
sure  that  their  machine  would  drill  deeper; 
also  that  they  were  afraid  if  they  would 
run  deeper  they  would  strike  salt  water  and 
ruin  the  well,  and  wanted  to  know  what 
I  thought  about  drilling  three  wells  and 
shooting  into  this  well,  to  get  the  full  ca- 
pacity. I  told  them  I  didn't  know  anything 
about  drilling  wells,  *  I  had  employed  them 
on  account  of  their  knowledge  of  the  work, 
and  I  would  have  to  leave  that  matter  to 
their  Judgment,  but  that  this  contract  was 
drawn  and  binding,  and  I  could  not  waive 
it.  If  they  did  drill  three  wells  in  that 
manner  that  I  could  not  waive  any  of  the 
terms  of  this  contract,  but  what  we  wanted 
under  the  contract  was  that  amount  of  wa- 
ter, and  if  they  obtained  it  in  some  other 
manner  that  we  would  then  be  satisfied." 

What  the  exact  capacity  of  the  wells  is, 
is  not  shown,  but  it  is  practically  conced- 
ed by  plaintiffs  that  they  did  not  hold  out 
for  twenty  gallons  per  minute.  One  of  the 
plaintiffs  swears  the  well  would  produce 
twenty  gallons  per  minute,  but  he  did  not 
know  how  long  it  would  hold  out  at  that 
rate.  After  completion  of  the  wells  defend-, 
ant  took  charge  of  them,  as  its  only  source 
of  water  supply,  and  has  continuously  used 
them  since  then,  though  they  do  not  furnish 
sufficient  water  to  satisfy  the  requirements 
of  its  business.  Sometimes,  Alexander  says, 
water  from  the  creek  was  pumped  into  th^m. 
The  evidence  shows  that  the  land  where 
these  wells  are  is  located  high  up,  far  above 
the  line  reached  by  water  from  the  dty 
water  works,  and  where  water  is  hard  to 
obtain. 

There  is  no  evidence  of  any  demand  by 
defendant  on  plaintiffs  after  the  wells  were 
completed  and  taken  charge  of  by  it,  to  drill 
the  wells  deeper.  The  only  evidence  we  find 
on  the  point  is  that  when  plaintiffs  made  de- 
mand for  payment  Alexander  answered  that 
the  wells  were  not  satisfactory.  Alexander 
swears  that  before  plaintiffs  began  the  drill- 
ing of  the  three  additional  wells  he  made  sev- 
eral demands  on  them  to  drill  the  first  well 
deeper. 

The  first  question  presented  is,  was  there 


an  independent  contract  for  the  drilling  of 
the  three  additional  wells?  The  evidence  of 
plaintiffs  tended  strongly  to  show  such  a 
contract,  assuming  that  Alexander,  general 
manager,  had  authority  to  make  It  Ttiis 
evidence,  we  think,  was  sufficient  to  have 
carried  that  question  to  the  Juiy.  This, 
plaintiffs  attempted  to  do  by  thdjr  Instruc- 
tions to  the  Jury  Nos.  1  and  2,  but  the  court 
modified  them,  and  gave  them  as  modified, 
over  plaintiffs'  objection. 

[1]  Both  plaintiffs  swore   that  after  the 
agreement  was  made  to  drill  the  three  addi- 
tional wells  Alexander  said  this  would  call 
for  a  new  contract,  which  he  would  have 
prepared  and  signed,  but  which  he  never  did. 
But  did  Alexander  have  authority  to  make 
a  new  or  modified  contract?    He  admits  au- 
thority to  make  the  original  contract    The 
business  of  contracting  for  and  having  the 
well  or  wells  drilled,  he  concedes,  had  been 
committed  to  him  by  the  company.     No  by- 
law or  resolution  was  offered  in  evidence  de- 
fining or  limiting  his  powers  as  general  man- 
ager.   The  general  rule  is,  that  the  powers  of 
a  general  manager  or  agent  are  coextensive 
with  the  business  entrusted  to  him,  and  that 
he  has  apparent  authority  to  bind  the  cor- 
poration by  all  contracts  reasonably  Incident 
to  that  business,  the  reason  for  the  rule  be- 
ing that  the  corporation  by  the  very  act  of 
appointing  such  general  manager  holds  him 
out  to  the  public  as  one  authorized  to  bind 
it  by  contracts  necessary  in  the  prosecution 
of  its  business.   2  Thompson  on  Corporations, 
sections  1575,  1576.    Incident  to  such  appar- 
ent power  and  authority.  It  has  been  held  by 
high  authority,  that  such  general  manager 
has  power  to  modify  or  release  a  contract 
which  he  has  power  to  make,  or  to  waive 
performance,  or  extend  the  time  of  perform- 
ance,   or  substitute   a   new   agreement     2 
Thompson  on  Corporations,  section  1581,  cit- 
ing in  notes  74,  75,  and  76,  Indianapolis  Roll- 
ing-MiU  V.  St  Louis,  etc.,  R.  Co.,  120  U.  S. 
256,  7  Sup.  Ot  642,  30  L.  Ed.  639 ;   Burley  v. 
Hitt,  54  Mo.  App.  272;   Nichols  v.  Scranton 
Steel  Co.,  137  N.  Y.  471,  38  N.  B.  561 ;   Hud- 
son River,  etc.,  R.  Co.  v.  Hanfield,  36  App. 
Div.  605,  55  N.  Y.  Supp.  877 ;   White  v,  Tay- 
lor, 113  Mich.  543,  71  N.  W.  871.    And  under 
such  general  power  It  was  held  that  a  gen- 
eral manager,  with  authority  to  supply  wa- 
ter to  third  persons,  had  authority  to  bind 
his  corporation  by  a  contract  which  differed 
to  some  extent  from  the  corporation's  par- 
ticular form  for  contracts,  where  the  other 
contracting  parties  had  no  knowledge  that 
the  manager's  authority  was  limited  to  mak- 
ing of  contracts  in  such  particular  form.    2 
Thompson  on  Corporations,  section  1582,  a 
section  covering  general  illustrations,  citing, 
note  96,  Alston  v.  Broadus  Cotton  Mills,  152 
Ala.  552,  44  South.  654.    And  in  our  case  of 
Bank  v.  Lumber  Co.,  70  W.  Va.  558,  670,  74 
S.  E.  674,  679.  41  Ii.  R,  A.  (N.  S.)  663,  675. 
point  7  of  the  syllabus,  we  held  Instruction 
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No.  6  bad,  because  it  attempted  to  make  the 
issue  turn  on  the  question  of  actual  authori- 
ty or  ratification  of  unauthorized  action. 
The  court,  by  Judge  Poffenbarger,  there  says : 
''Evidence  of  apparent  authority,  sufficing  to 
sustain  the  Issue,  was  wholly  Is^ored  by  It 
To  say  the  least,  It  would  have  been  mislead- 
ing In  that  It  failed  to  define  or  extend  rati- 
fication so  as  to  include  estoppel,  based  upon 
evidence  of  apparent  authority."  "If  a  gen- 
eral agency  exists,  It  Is  prima  fade  co-ex- 
tenslye  with  the  requirements  of  the  business 
at  the  given  time  and  place."  Coles  v.  Jef- 
ferson Ins.  Co.,  41  W.  Va.  261,  2S  S.  EL  732. 
A  general  agent,  may,  as  a  general  rule,  do 
everything  a  principal  may  do.  Kramer  v. 
Blair,  88  Va.  456,  13  S.  E.  914.  As  Is  said 
in  Davis  v.  Gordon,  87  Va.  559,  563,  564,  IS 
8.  B.  85,  87,  "In  the  former  case  (that  of  a 
general  manager),  the  principal  will  be  bound 
by  the  acts  of  his  agent  within  the  scope  of 
the  general  authority  conferred  on  Urn,  al* 
though  he  violates  by  those  acts  his  private 
Instmctions  and  directions." 

In  the  case  at  bar  we  have  as  additional 
evidence  of  the  power  of  the  general  man- 
ager, to  make  or  ratify  the  new  or  modified 
contract,  and  of  the  ratification  thereof  by 
the  corporation,  the  t&ct,  admitted,  that  Alex- 
ander was  present  whUe  the  work  of  drilling 
the  new  wells  was  going  on,  and  ficqulesced 
therein,  and  that  his  company  thereafter 
accepted  the  work  of  the  plaintiffs,  and  iip- 
proprlated  the  wells  to  its  own  use,  without 
demand  upon  the  plaintiffs  for  further  per- 
formance of  the  contract 

[2]  The  next  question  Is,  assuming  that 
the  contract  for  drilling  the  three  wells  was 
a  mere  modification  of  the  written  contract, 
otherwise  subject  to  Its  terms  and  provisions, 
was  there  express  or  Implied  warranty  by  the 
plaintiffs,  to  produce  a  well  or  wells  of  the 
desired  caliber?  We  do  not  find  in  the  con- 
tract any  such  express  warranty.  The  tes- 
timony of  the  plaintiffs  in  some  parts  might 
at  first  glance  seem  to  admit  such  warranty 
in  the  written  contract,  and  as  putting  that 
construction  thereon,  but  we  do  n6t  think 
their  evidence  should  be  construed  as  making 
such  admission.  They  were  evidently  re- 
ferring to  the  provisions  of  the  contract  it- 
self. What  they  evidently  meant  in  their 
testimony  was  that  they  agreed,  according  to 
the  language  of  the  contract,  to  drill  to  such 
a  depth  as  that  water  might  be  supplied  from 
raid  well  at  the  minimum  rate  of  twenty 
gallons  per  minute,  and  that  they  were  not 
to  be  paid  until  they  had  drilled  the  well 
to  such  a  depth.  They  evidently  meant  to 
say  no  more  than  the  contract  says.  But 
does  the  contract  specifically  guarantee  the 
quantity  of  production,  or  say  that  plain- 
tiffs are  to  be  paid  nothing  for  their  labor 
unless  water  be  found  in  the  quantity  de- 
sired? They  might  have  so  stipulated,  but 
did  they  do  so?  It  would  certainly  have  been 
a  very  hazardous  and  foolhardy  contract 
to  make,  situated  as  these  wells  were,  and 


one  which  they  could  have  had  no  assurances 
of  their  ability  to  literally  perform.  Did  they 
in  fact,  or  Intend  to  contract,  that  if  they 
got  a  well  or  wells  with  one-half  or  three- 
fourths  or  nine-tenths  the  capacity  called  for, 
defendant  might  appropriate  them  and  take 
the  benefit  thereof,  without  liability  to  plain- 
tiffs for  any  part  of  the  contract  price?  We 
can  not  so  interpret  the  contract  We  think 
the  plain  meaning  of  the  contract  Is,  that 
plaintiffs  were  to  continue  to  drill  the  well 
until  water  in  the  quantity  desired  was  ob- 
tained, provided,  such  quantity  should  be 
found  at  a  reasonable  depth,  and  that  defend- 
ant had  right  under  that  contract  to  require 
them  to  go  to  such  depth,  but  certainly  It 
could  not  have  required  them  to  go  on  for- 
ever. Reasonable  depth  to  obtain  a  well  of 
the  capacity  required  was  all  that  could  have 
been  demanded.  If,  and  when,  such  depth 
was  reached,  there  was  substantial  compli- 
ance with  the  contract,  and  unless  by  the 
terms  of  the  contract  there  was  a  guarantee 
to  produce  a  well  of  the  quantity  desired, 
and  we  think  there  was  none  in  this  case, 
the  plaintiffs  were  entitled  to  the  stipulated 
price  for  drUling  the  well.  We  think  this 
proposition  supported  by,  1  Beach  on  the 
Modern  Law  of  Contracts,  section  294 ;  But- 
ler V.  Davis,  119  Wis.  166,  96  N.  W.  561; 
Bohrer  v.  Stumpff,  31  111.  App.  139;  Madden 
V.  Oestrich,  46  iHlnn.  538,  49  N.  W.  301;  3 
Page  on  Cent  section  1388;  Holmes  v.  Oil 
Co.,  138  Pa.  546,  21  Ati.  231,  21  Am.  St  Rep. 
919. 

[3]  But  whether  there  was  substantial  com- 
pliance with  the  contract,  assuming  that  the 
contract  of  June  22,  1907,  was  only  modified 
and  still  in  force,  a  proper  question  for  the 
jury  on  all  the  evidence,  entitling  plain- 
tiffs to  full  compensation,  or  only  part  per- 
formance, with  substantial  and  beneficial  re- 
sults appropriated  by  defendant,  entitling 
them  to  recover  only  the  value  of  the  work 
and  labor  performed  on  the  wells  drilled  to 
the  defendant,  were  questions  for  the  Jury. 
The  rule  of  law  In  such  cases  is,  that  when 
a  contract  has  been  only  partially  performed, 
or  performed  in  an  Incomplete  or  inferior 
manner,  if  the  contract  Is  apportionable,  and 
the  labor  done  and  material  furnished  is 
appropriated  by  the  other  party  to  the  con- 
tract, he  is  liable  to  the  contractor  for  what 
such  labor  and  material  are  reasonably  worth, 
to  be  determined  by  the  contract  price,  less 
payments,  damages  sustained,  and  what  It 
would  cost  to  complete  the  contract  Gon- 
zales College  V.  McHugh,  21  Tex.  256;  OruetE- 
ner  v.  Aude  Furn.  Co.,  28  Mo.  App.  263; 
Aetna  Iron  &  Steel  Works  v.  Kossuth  Coun- 
ty, 79  Iowa,  40,  44  N.  W.  215;  Gove  v.  Island 
City  M.  &  M.  Co.,  19  Or.  369,  24  Pac.  521. 
See,  also,  Dillon  &  Harrison  v.  Land  Co.,  80 
S.  E.  471,  this  day  decided,  and  not  yet  offi- 
cially reported. 

[4]  Now  as  to  the  instructions.  We  think 
the  court  erred  in  its  modification  of  plain- 
tiffs' instructions  No&  1  and  2.     The  firsts 
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as  proposed,  would  have  told  the  Jury  that 
if  Alexander,  general  manager,  authorized  the 
drilling  of  these  wells,  and  there  was  no 
express  warranty  by  plaintiffs  that  they 
would  yield  any  particular  amount  of  water, 
they  should  find  for  them  a  reasonable 
amount  for  the  drilling  thereof;  the  second, 
as  proposed,  would  have  said  to  the  Jury, 
that  although  the  contract  of  June  22,  1907, 
was  found  to  contain  a  warranty,  that  the 
well  mentioned  should  produce  twenty  gal- 
lons per  minute,  yet  if  they  found  from  the 
evidence  that  Alexander,  general  manager, 
stopped  plaintiffs  from  drilling  that  well 
deeper  and  caused  them  to  drill  the  three 
additional  wells,  or  acquiesced  therein,  they 
should  find  for  the  plaintiffs  a  reasonable 
and  fair  compensation  for  the  drilling  there- 
of. The  modification  imposed  by  the  court  on 
each  of  these  instructions,  was,  "unless  the 
Jury  shall  further  find  that  the-  drilling  of 
the  three  wells  was  covered  by  a  modification 
of  the  written  contract  of  June  22,  1907, 
and  that  such  modification  did  not  mention 
or  disturb  the  provision  concerning  the  quan- 
tity of  water  to  be  produced."  These  modifi- 
cations rendered  the  instructions  misleading. 
It  was  proper  to  submit  to  the  Jury  thereby 
the  question  whether  the  alleged  contract  for 
drilling  the  three  wells  was  only  a  modifica- 
tion of  the  written  contract^  but  not  to  con- 
dition recovery  on  whether  or  not  the  Jury 
should  find  that  the  modified  contract  men- 
tioned or  disturbed  the  provision  of  the  con- 
tract as  to  the  quantity  of  the  water  to  be 
produced,  for,  as  we  have  held,  that  contract 
did  not  amount  to  a  guarantee;  and,  if  par- 
tial performance  of  the  contract  was  accepted 
or  the  labor  and  material  appropriated  by 
defendant,  plaintiffs  were  nevertheless  en- 
titled to  recover  all  or  part  of  the  contract 
price,  on  the  principles  herein  enunciated. 

Plaintiffs*  instruction  number  three  we 
think  should  have  been  given.  By  it  the 
Jury  would  have  been  instructed  that  if  they 
found  from  the  evidence  that  the  contract 
of  June  22,  1907,  had  been  mutually  aban- 
doned by  the  parties,  plaintiffs  were  not 
bound  by  the  terms  and  stipulations  of  that 
contract.  As  already  noted,  there  was  evi- 
dence on  this  question  entitling  plaintiffs  to 
an  instruction  on  that  theory  of  the  case. 

Instruction  number  four  was  rightfully  re- 
fused. By  it  the  court  was  asked  to  tell  the 
Jury  that  they  were  authorized  to  find  a  ver- 
dict for  plaintiffs,  for  $234.00,  with  interest 
thereon  from  the  date  of  the  contract,  re- 
gardless of  the  contract  of  June  22,  1907. 
Right  to  recover  that  amount  depended  on 
whether  the  Jury  should  find  an  independent 
or  modified  contract  for  drilling  the  three 
wells,  and  whether  there  had  been  substan- 
tial or  only  partial  performance  of  the  con- 
tract, and  whether,  if  only  partial  perform- 


ance   defendant    was    damaged*    and    the 
amount  thereof. 

By  instruction  number  five,  refused, 
plaintiffs  asked  the  court  to  say  to  the  Jury, 
in  substance,  that  if  there  was  no  written  or 
verbal  agreement  to  drill  the  three  wells, 
the  law  would  not  imply  an  obligation  on  the 
part  of  plaintiffs  to  find  water  in  any  quan- 
tity or  quality;  that  such  guarantee  would 
require  an  express  stipulation  to  that  effect 
We  think  this  Instruction  stated  a  correct 
legal  proposition,  but  it  assumes  that  there 
was  no  written  or  verbal  agreement  Plain- 
tiffs themselves  prove  a  verbal  agreement  to 
drill  the  three  wells.  The  Instruction  was 
therefore  misleading  and  was  rightfully  re- 
jected. 

Plaintiffs  complain  of  defendant's  instruc- 
tion No.  3,  given.  It  told  the  Jury  that  the 
contract  of  June  22,  1907,  did  not  allow  or 
promise  payment  of  the  $234.00,  until  wa- 
ter should  be  produced  in  the  stipulated 
quantity,  and  that  under  its  terms  nothing 
would  be  due  plaintiffs  until  a  well  of  that 
capacity  was  produced;  that  the  burden  of 
showing  any  modification  of  that  contract 
rested  on  the  plaintiff,  and  that  if  such  mod- 
ification provided  nothing  different  concern- 
ing the  quantity  of  water  to  be  produced,  the 
original  contract  would  govern,  and  that 
plaintiffs'  compensation  would  not  be  due 
until  water  was  produced  in  the  quantity 
stipulated,  unless,  the  instruction  said,  the 
Jury  should  find  the  plaintiffs  had  been  pre- 
vented from  complying  with  the  contract  by 
acts  of  the  defendant  This  instruction  we 
think  was  in  contravention  of  some  of  the 
principles  laid  down  in  this  opinion.  It  mis- 
interprets the  obligation  of  the  contract  re- 
specting the  finding  of  the  required  quantity 
of  water.  Plaintiffs'  right  of  recovery  does 
not  depend,  we  think,  upon  the  actual  finding 
of  the  quantity  of  water  required,  but  upon 
plaintiffs  going  to  such  reasonable  depths  as 
might  be  required  by  defendant  to  find  the 
desired  quantity.  And  whether  the  original 
contract  would  govern  as  to  quantity,  noth- 
ing being  mentioned  in  the  new  contract, 
would  depend  upon  the  finding  of  the  Jury, 
upon  the  evidence,  whether  the  new  con- 
tract was  an  original  and  independent  con- 
tract, or  a  modification  only  of  the  old. 

For  the  foregoing  reasons  we  are  of  opin- 
ion there  was  error  In  the  Judgment  We 
have  not  overlooked  the  fact  that  defendant 
gave  no  notice  of  recoupment  of  its  damages, 
nor  that  there  was  no  attempt  upon  its  part 
to  show  the  amount  of  its  damages,  if  any, 
sustained  by  supposed  breach  of  the  con- 
tract by  plaintiffs.  When  the  case  goes  back 
it  should  be  tried  on  correct  legal  principles, 
and  on  proper  instructions  to  the  Jury. 

The  Judgment  is  reversed,  and  plaintiffs 
are  awarded  a  new  trial,  with  their  oosts 
incurred  in  this  court 
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COOGLB  et  al.  v.  GREEN  et  al. 

(Supreme  Court  of  Georgia.     Dec.  12,  1913. 
Rehearing  Denied  Jan.  14,   1914.) 

(Syllabus  by  the  Court.) 

L  EjxoTicKNT  (S  100^— OiBEcnoN  or  Vbb- 

DicT— Evidence. 

Under  the  pleadings  and  evidence  in  the 
case,  the  court  erred  in  directing  a  verdict  for 
the  defendants. 

fEd.  Note. — ^For  other  cases,  see  Ejectment, 
Cent  Dig.  (  312;   Dec.  Dig.  S  109.*] 

(Additional  Syllabus  by  Editorial  Staff.) 
2.  Execution  (§  7*)— Rioht  to  Issue— Judg- 
ment. 
Where  the  report  of  a  master  in  chancery 
on  a  bill  in  equity  found  merely  that  certain 
sums  were  due  and  that  lands  of  the  intestate 
should  be  sold  and  the  proceeds  applied  in  pay- 
ment of  such  debts,  a  decree  "that  the  report 
be  made  the  order  and  judgment"  of  the  court 
did  not    authorize   issuance   of    execution   and 
sale  thereunder  of  land  belonging  to  the  estate. 
[Ed.  Note.— For   other  cases,    see   Execution, 
Cent.  Dig.  ||  7-15,  17-20;    Dec.  Dig.  $  7.*] 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  J.  M.  Google  and  others  against 
G.  W.  Green  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiffs in  error.  W.  W.  Dykes,  of  Americus, 
and  R.  L.  Greer,  of  Oglethorpe,  for  defend- 
ants in  error. 

BECK,  J.  J.  M.  Coogle  and  others  brought 
suit  against  Green  and  others  to  recover  cer- 
tain lands,  alleging  title  in  themselves.  Mary 
J.  Taylor,  the  wife  of  William  J.  Taylor,  In 
the  year  1866  had  been  allotted  dower  in 
these  lands.  Wm.  J.  Taylor  died  in  the 
year  1863.  Mary  Taylor  died  in  the  year 
1910.  The  plaintiffs  were  heirs  of  Wm.  J. 
Taylor.  After  his  death  John  T.  Coogle 
administered  upon  his  estate.  Mary  Taylor 
had  sold  her  life  estate  In  the  land  prior  to 
her  death,  and  this  interest  in  the  land  had 
gone  into  the  defendants  through  a  series  o^ 
conveyances.  The  defendants,  to  show  title 
in  themselves  to  the  remainder  interest  In 
the  lands  after  the  extinguishment  of  the 
dower,  relied  upon  a  sheriffs  deed  and  the 
subsequent  conveyances  from  the  grantee  in 
the  sheriff's  deed.  The  sheriff's  deed  was 
executed  December  20,  1878,  and  recites  that 
the  property  conveyed  was  sold  under  an 
execution  issued  from  the  superior  court  of 
Macon  county  "in  favor  of  the  officers  of 
court  against  the  estate  of  Wm.  J.  Taylor, 
and  sold  for  the  purpose  of  satisfying  this 
execution."  After  the  evidence  had  been 
introduced  and  argument  of  counsel  heard, 
the  court  directed  a  verdict  for  the  defend- 
ants. Plaintiffs  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  they  ex- 
cepted. 

11.2]  The  plaintiffs  contended  that  the 
Klipriffs  sale  was  invalid  and  the  deed  void 
upon  several  grounds.    Under  the  \'iew  which 


we  take  of  the  case,  however,  It  is  necessary 
to  deal  with  only  one  of  these  grounds;  for 
we  agree  with  the  plaintiffs  that  the  sale  was 
invalid  and  that  the  sheriff's  deed  passed 
no  title  to  the  purchaser  et  the  sale  or  his 
transferee.  It  appears  from  the  record  in 
the  case  that  Coogle,  the  administrator  of 
Wm.  J.  Taylor,  was  liable  to  the  officers  of 
the  superior  court  for  costs  on  various  judg- 
ments which  he  had  sued  out  as  administra- 
tor, amounting  in  the  aggregate  to  a  large 
sum.  The  execution  for  costs  under  which 
the  property  involved  in  this  controversy 
was  sold  was  based,  not  dlrectiy  upon  those 
judgments,  but  upon  a  decree  rendered  in 
the  superior  court,  which  grew  out  of  a  bill 
for  injunction  and  other  relief  brought  to 
the  March  term,  1867,  of  Macon  superior 
court,  wherein  Coogle,  administrator,  was 
plaintiff,  and  Mary  J.  Taylor  and  others,  de- 
fendants. This  bill  set  up  that  the  estate 
of  Wm.  J.  Taylor  was  in  debt,  that  the 
widow  had  had  her  dower  set  apart  to  her, 
and  that  the  Armstrong  debt  was  known  as 
a  war  debt  and  should  be  scaled,  etc.  Subse- 
quently this  bill  was  referred  to  a  master  in 
chancery,  who  made  his  report  to  the  court 
He  found  that  a  certain  sum  was  in  the 
hands  of  the  administrator;  that  Wm.  J. 
Taylor  owned  at  the  time  of  his  death  615 
acres  of  land,  which  had  not  been  sold ;  that 
his  widow  had*  had  her  dower  in  said  land 
set  apart;  that  there  was  due  the  officers 
of  the  superior  court,  in  costs  on  the  various 
judgments  sued  out  by  complainant  as  ad- 
ministrator as  aforesaid,  $76.35;  that  a 
named  attorney  at  law  was  entitled  to  a  fee 
of  $.320  for  certain  services  specified;  and 
that  the  master's  fee  should  be  $100.  And 
in  view  of  the  facts  set  forth  in  the  report 
the  master  determined  "that  the  complainant, 
as  administrator,  shall  during  the  present 
year,  after  giving  due  and  legal  notice,  sell 
the  lands  belonging  to  the  estate  as  set 
forth  above,"  and  that  the  attorney  repre- 
senting the  administrator  should  proceed  as 
speedily  as  possible  to  collect  certain  execu- 
tions specified;  further,  that  the  costs  of 
administrator  specified  above,  amounting  in 
the  aggregate  to  $496.35,  were  of  the  highest 
dignity  as  debts  against  the  .complainant  as 
administrator  of  Wm.  J.  Taylor. 

Afterwards  the  court  made  a  decree  and 
therein  ordered  "that  the  report  be  made 
the  order  and  judgment  of  this  court."  Un- 
der such  a  decree  none  of  the  parties  in 
whose  favor  the  master  in  chancery  found 
certain  specified  sums  to  be  due  could  have 
an  execution  issued  to  enforce  their  individ- 
ual claims.  Of  course,  if  there  had  been  a 
decree  merely  in  favor  of  one  party  against 
another  for  a  certain  sum  of  money,  such  a 
decree  could  have  been  enforced  by  execution 
under  the  provisions  of  our  Code.  But  con- 
struing the  report  of  the  master  together 
with  the  decree,  which  makes  that  reiwrt  the 
judgment  of  the  court,  the  decree  meant  that 
the  complainant  in  the  bill  In  equity  should. 


*For  other  cases  see  i»ame  topic  aud  section  NUMBER  in  Dec.  Dix.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexe» 
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under  the  decree  and  by  Tlrtne  of  the  au* 
thorltj  therein  given,  sell  the  lands  of  Wm. 
J.  Taylor,  the  Intestate,  end  apply  the  pro- 
ceeds, or  so  much  thereof  as  was  necessary, 
to  the  payment  of  the  debts  specified  In  that 
decree;  and  It  did  not  authorize  either  of 
the  creditors  of  the  estate  whose  debts  were 
found  to  be  claims  of  the  highest  dignity  to 
proceed  individually,  by  the  issuance  of  a  fl. 
fa.,  for  the  amount  adjudged  to  be  due  him 
individually,  and  to  enforce  this  fi.  fa.  by  a 
levy  ui)on  the  property  which  the  administra- 
tor had  been  ordered  to  sell  under  the  de- 
cree of  the  court.  What  became  of  this  de- 
cree of  court,  or  why  it  was  not  enforced  and 
complied  with,  does  not  appear  from  the 
evidence. 

If  the  administrator,  who  was  required  by 
the  decree  to  proceed  to  sell  the  land,  de: 
layed  unreasonably  in  executing  the  require- 
ment of  the  decree,  he  might  have  been  com- 
pelled, by  application  to  the  court,  to  execute 
its  commands;  or  some  other  step  should 
have  been  taken,  either  to  enforce  the  de- 
cree according  to  its  terms  or  to  vacate  it 
and  set  it  aside,  so  that  the  beneficiaries  of 
that  decree  or  creditors  whose  debts  were 
established  might  take  other  steps  for  the 
enforcement  of  their  claim  against  the  es- 
tate of  Wm.  J.  Taylor.  But  they  could  not, 
without  some  further  adjudication  by  the 
court  which  rendered  the  decree,  have  execu- 
tions for  thefr  individual  demands  issued  un- 
der the  decree  which  the  court  did  not  in- 
tend should  be  a  basis  for  executions  of  that 
kind.  The  issuance  of  the  execution  under 
which  the  land  in  controversy  was  sold  was 
unauthorized  by  the  decree;  and  having  no 
other  basis,  the  execution  was  void,  and  the 
sale  under  it  was  invalid.  That  sale  being 
invalid  and  void,  the  purchasers  thereat  ob- 
tained no  title,  and  the  estate  of  Wm.  J. 
Taylor  was  never  divested  of  the  reversion- 
ary interest  in  the  lands  out  of  which  the 
dower  of  his  widow  had  been  assigned.  And 
the  heirs  of  Wm.  J.  Taylor  had  the  right  to 
maintain  this  action,  the  right  of  action  hav- 
ing accrued  only  a  short  time  before  the 
suit  was  brought. 

It  follows,  from  what  we  have  said  above, 
that  the  court  erred  in  directing  a  verdict 
for  the  defendants.  Whether  there  are  cir- 
cumstances raising  an  estoppel  or  not  may 
be  shown  upon  the  next  trial;  but  that  issue 
was  not  made  under  ttie  pleadings  in  this 
case,  the  defendants  relying  solely  upon  a 
valid  sherifTs  deed  from  which  they  obtained 
ttUe. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


STATE  V.  NEWMAN  et  al. 

(Supreme  €k>urt  of  Sonth  Carolina.     Dec.  24, 

1913.) 

1.  GaisaNAL  Law  (S  59*)— Guilt  as  Pbinot- 

Persons  uniting  in  the  commission  of  an  of- 
fense need  not  agree  upon  each  particular  act 


to  be  guiltv  of  conspiracy,  but  any  act  done  pur- 
suant to  the  conspiracy  by  one  of  them  is  the 
act  of  all. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  71,  73,  74.  76-81 ;  Dec  Dig. 
8  69.*] 

2.  Cbihinal  Law  ({  641*)— TbiaIi—Absence 
OF  Counsel. 

Where  accused's  counsel  is  required  to  be 
absent  while  the  instructions  were  given,  he 
should  ask  permission  to  be  absent,  statizig  the 
necessity  therefor,  and  reauest  the  suspension  of 
proceedings  during  his  absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1496-1606;  Dec.  Dig.  | 
641.^] 

8.  Cbiminal  Law   ((   792*)— Instbuctionb— 
accessobies. 

Failure  to  charge  the  converse  of  an  in- 
struction that,  where  two  persons  commit  an 
offense,  one  standing  by  and  seeing  the  other, 
and  aiding  and  abetting  therein,  the  one  who 
aids  and  abets  is  as  guuty  as  the  one  perform- 
ing the  manual  act  was  not  error  since  the  jury 
could  not  have  inferred  that  mere  presence  at  a 
crime  would  render  accused  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ((  1818-1820;  Dec  Dig.  S 
792.*] 

4.  CsiiaNAL  Law  ((  1122*)— Afpeai/— Neces 

siTT  OF  "Case.** 

Where  the  evidence  on  a  criminal  appeal  is 
not  included  in  the  **case,"  the  Supreme  Court 
cannot  predicate  error  on  the  giving  of  instruc- 
tions on  the  ground  that  they  were  not  supported 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (8  2940-2946;  Dec  Dig.  I 
1122.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Chester  County;  Thos.  S.  Sease, 
Judge. 

Albert  Newman  and  another  were  convict- 
ed of  aggravated  assault  and  battery,  and 
appeal    AQlrmed. 

W.  H.  Newbold,  of  Chester,  for  appellants. 
Solicitor  J.  K.  Henry,  of  Chester,  for  the 
State. 


FRASER,  J.  The  defendants  herein  were 
jointly  tried  and  convicted  at  the  November 
term  of  the  court  of  general  sessions  for 
Chester  county,  under  an  indictment  charg- 
ing them  Jointly  with  assault  and  battery  of 
a  high  and  aggravated  nature. 

The  first  and  second  exceptions  will  be 
treated  together,  and  are  as  follows: 

*'(1)  That  his  honor,  the  presiding  judge, 
erred,  it  is  respectfully  submited,  in  charg- 
ing the  jury  as  follows:  'I  charge  you,  as  a 
matter  of  law,  where  two  persons  commit  an 
offense,  one  standing  by  and  seeing  the  other, 
aiding  and  abetting  him,  and  being  present 
aiding  and  abetting  in  the  commission  of  the 
offense,  the  one  who  stands  by  thus  aiding  and 
abetting  is  as  guilty  as  the  one  who  actually 
commits  the  manual  act.  For  example*  if  two 
persons  waylay  another  in  order  to  take  his 
life,  take  that  other's  life,  and  one  does  the 
actual  shooting  or  cutting  as  the  case  may  be, 
and  the  other  stands  by  aiding  and  abetting, 
to  give  assistance,  within  the  presence  of  the 


*Fer  other  oases  see  same  topio  aii4  soctlon  NUMBER  in  Doe.  Dig.  A  Am.  Dig.  Key-No.  Borioo  4  ReiTr  Indezoa 
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other,  within  range  In  order  to  give  assist- 
ance,  although  he  did  not  do  anything  as  to 
palling  the  trigger  or  catting  the  person,  he 
would  be  as  guilty  as  the  man  who  did  the 
shooting  or  cutting.  They  would  both  be 
principals' — without  also  charging  the  Jury 
in  that  connection  the  converse  of  the  prop- 
osition, i.  e,  that  if  the  defendants  were  to- 
gether and  one  committed  the  alleged  assault 
and  battery  without  the  concurrence,  aid  and 
assistance  of  the  other,  that  he  alone  would 
be  responsible  for  the  oftense. 

"(2)  In  not  charging  the  true  rule  as  ap- 
plicable to  the  case,  that  where  two  defend- 
ants are  on  trial,  charged  with  having  to- 
gether committed  the  same  oflCense,  if  one 
did  the  act  and  the  other  was  present  aiding 
and  abetting  in  the  common  purpose,  both 
would  be  responsible,  for  the  act  of  one  would 
be  the  act  of  both ;  provided  the  act  was  in 
pursuance  of  or  incideutal  to  the  common 
purpose;  but,  if  the  act  committed  had  no 
connection  with  the  common  object,  or  was 
committed  by  one  defendant  without  the  aid 
or  concurrence  of  the  other,  the  party  who 
committed  it  would  alone  be  responsible  for 
the  consequences,  although  the  other  was 
present  when  the  unlawful  act  was  com- 
mitted." 

His  honor,  the  presiding  Judge,  very  clear- 
ly and  forcefully  charged  the  jury  that  the 
defendants  were  presumed  to  be  innocent, 
and  that  that  presumption  followed  them 
throughout  the  case.  When,  therefore,  he 
charged  the  Jury  that:  "Where  two  persons 
commit  an  offense,  one  standing  by  and  see- 
ing the  other,  aiding  and  abetting  him,  and 
being  present  aiding  and  abetting  in  the  com- 
mission of  the  offense,  the  one  who  stands 
by  thus  aiding  and  abetting  is  as  guilty  as  the 
one  who  actually  commits  the  manual  act,** 
that  charge  is  clear,  and  is  a  correct  state- 
ment of  the  law.  The  jury  could  not  have 
inferred  from  that  statement  that  the  mere 
presence  of  the  accused  rendered  him  guilty. 

[1]  It  \B  not  necessary  that  those  who 
unite  In  the  commission  of  a  crime  shall 
agree  upon  each  particular  act.  The  rule  is 
well  stated  in  the  Am.  &  Eng.  Ency.  of  Law, 
vol.  VI,  at  page  870:  "When  individuals 
associate  themselves  in  an  unlawful  enter- 
prise, any  act  done  in  pursuance  of  the  con- 
spiracy by  one  of  the  conspirators  is,  in 
legal  contemplation,  the  act  of  all."  If  ap- 
pellant desired  the  converse  statement,  it 
ought  to  have  been  requested. 

[21  It  is  true  appellant's  counsel  was  ab- 
sent during  a  part  of  the  charge,  upon  what 
he  thought  was  a  necessary  absence.  But 
tlie  proper  practice  is  for  counsel  to  ask 
permission  to  be  absent,  and  request  the 
coart  to  suspend,  stating  .the  necessity ;  be- 
cause it  is  for  the  court  and  not  counsel  to 
determine  the  necessity. 

[3]  If  this  court  thought  that  harm  has 


been  done  by  the  failure  to  state  the  con- 
verse proposition,  it  would  be  different 

These  exceptions  are  overruled. 

Bixception  3:  "That  the  court  was  in  er- 
ror, it  is  respectfully  submitted,  in  charging 
the  Jury  the  law  relative  to  mutual  combat, 
because  there  was  absolutely  no  evidence  in 
the  case  that  the  parties  had  entered  into 
any  agreement  to  fight,  and  the  same  was 
misleading  to  the  Jury  and  militated  against 
defendants'  plea  of  self-defense." 

[4]  This  exception  cannot  be  sustained. 
The  evidence  is  not  included  in  the  "case," 
and  we  cannot  find  that  the  trial  court  was 
in  error  unless  the  case  shows  it. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 

'  (96  a  C.  880) 

MILLER  ▼.   ATLANTIC   COAST  LINE   R. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.   13, 

1914.) 

1.  New  Tbial  (§  102*)— Newly  Disoovbbed 
Evidence. 

Any  lack  of  diligence  in  discovering  and 
presenting  alleged  newly  discovered  evidence  is 
ground  for  denying  a  new  trial  for  that  reason, 
and  the  failure  to  urge  a  motion  for  a  new  trial 
on  that  ground  at  the  first  opportunity  would 
be  fatal  to  the  motion  in  the  absence  of  satis- 
factory reasons  for  the  Jelay. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  (f  207,  210-214 ;  Dec.  Dig.  S  102.*1 

2.  Appeal  and  Erbor  (S  1072*)— Harmless 
Error— Exclusion  of  Evidence. 

The  court's  failure  to  read  certain  affidavits 
offered  on  appellant's  motion  for  a  new  trial 
was  not  prejudicial,  where  such  affidavits  were 
predicated  on  the  truth  of  the  statements  in 
affidavits  considered  and  disbelieved  by  the 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4233% ;   Dec.  Dig.  1 1072.'] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County. 

Action  by  James  A.  Miller  against  the  At- 
lantic Coast  Line  Railroad  Company  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendant named  appeals.    Appeal  dismissed. 

P.  A.  WlUcoz,  of  Florence,  and  Mark  Rey- 
nolds and  L.  W.  McLemore,  both  of  Sumter, 
for  appellant  Best  &  Cunningham,  of  Co- 
lumbia, and  L.  D.  Jennings  and  John  H.  Clif- 
ton, both  of  Sumter,  for  respondent 

HYDRICK,  J.  This  is  the  second  appeal 
in  this  case  from  orders  of  the  circuit  court 
refusing  motions  for  new  trials  upon  after 
discovered  evidence.  The  history  of  the  case 
is  stated  in  the  opinion  of  this  court  on  the 
first  appeal  from  such  an  order.  95  S.  C. 
471,  79  S.  E.  645.  While  that  appeal  was 
pending,  the  appellant  served  notice  of  a  sec- 
ond motion  for  a  new  trial  for  after  discov- 
ered evidence.  The  motion  was  noticed  for 
July  13, 1913.  The  business  of  the  court  and 
other  circumstances   prevented   the  hearing 


*For  otli«r  cases  see  s«m«  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  Sb  Rep'r  Indexes 
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of  the  motion  antil  a  week  later,  which  was 
the  day  before  the  adjournment  for  the  term. 
When  the  motion  was  called,  appellant's  at- 
torneys moved  for  a  contlnnance  to  the  next 
term,  which  plaintiff's  attorneys  resisted,  con- 
tending that  the  motion  was  without  merit 
and  that  it  had  been  interposed  merely  for 
delay.  It  does  not  appear  that  the  court 
made  any  ruling  upon  the  motion  for  contin- 
uance beyond  the  term.  At  any  rate,  ap- 
pellant's attorneys  asked  that  the  hearing  be 
delayed  until  the  next  morning.  The  court 
refused  the  request  on  the  ground  that  other 
important  motions  set  for  hearing  the  next 
day  had  precedence  and  would  probably  con- 
sume the  balance  of  the  time.  The  attorneys 
for  appellant  then  asked  to  be  allowed  to 
withdraw  their  motion.  To  this  plaintiff's 
attorneys  objected,  saying  that  the  motion 
would  be  withdrawn  only  to  be  renewed  at 
the  next  term,  and  thereby  cause  further  de- 
lay, and  insisted  that  the  court  finally  dis- 
pose of  the  motion  on  the  merits.  Contend- 
ing that  they  had  the  legal  right  to  withdraw 
their  motion,  appellant's  attorneys  declined 
to  present  it  Thereupon  plaintiff's  attor- 
neys, with  the  sanction  of  the  court  and 
against  the  protest  of  appellant's  attorneys, 
read  the  notice  of  motion  and  the  affidavits 
upon  which  it  was  based  and  the  plaintiff's 
affidavits  in  reply  thereto,  and,  after  hearing 
these,  the  court  passed  an  order  dismissing 
the  motion  on  the  ground  that  it  was  with- 
out merit 

The  exceptions  present  three  assignments 
of  error: 

[1]  First,  in  not  allowing  appellant  to  with- 
draw its  motion.  Appellant  has  failed  to 
show  that  it  was  prejudiced  by  this  action 
of  the  court.  It  is  well  settled  that  mo- 
tions for  new  trials  on  after  discovered  evi- 
dence are  dilatory  in  their  nature,  and  any 
lack  of  diligence  either  in  discovering  or  pre- 
senting the  new  evidence  will  be  fatal  to  such 
motions.  No  reason  was  assigned  why  the 
hearing  of  the  motion  should  have  been  de- 
layed until  the  next  term  of  the  court ;  and 
the  failure  to  present  the  evidence  and  urge 
the  motion  at  the  first  opportunity  would, 
in  the  absence  of  good  and  satisfactory  rea- 
sons for  the  delay,  have  been  fatal  to  the  mo- 
tion. Therefore  the  action  of  the  court  in 
considering  the  merits  was,  under  the  cir- 
cumstances, favorable  rather  than  prejudi- 
cial to  appellant. 

[2]  The  next  assignment  of  error  is  in  pass- 
ing an  order  on  the  merits  after  hearing  only 
a  part  of  the  evidence  for  and  against  the 
motion.  The  record  fails  to  sustain  this  ob- 
jection. The  circuit  judge  stated  in  his  or- 
der that  the  affidavits  of  the  persons  who 
were  supposed  to  furnish  the  alleged  new 
evidence  were  read— one  given  by  each  of 
them  to  appellant  and  one  subsequently  giv- 
en by  each  of  them  to  plaintiff,  in  which 
they  completely  destroyed  the  force  and  ef- 


fect of  the  affidavits  given  to  appellant,  and 
the  judge  held  that  these  affiants  had  "total- 
ly discredited  themselves  by  themselves,'*  and 
hence  that  the  motion  was  without  merit 
The  other  affidavits  could  not  have  infiuenced 
the  decision  of  the  court,  because  they  were 
predicated  upon  the  truth  of  the  statements 
of  the  affiants  above  mentioned,  and  therefore 
the  appellant  could  not  have  been  prejudiced 
by  the  failure  to  read  them. 

The  next  and  last  assignment  of  error  is  in 
refusing  to  carry  the  hearing  over  until  the 
next  morning  in  order  that  appellant  might 
have  opportunity  to  reply  to  the  affidavits 
presented  by  plaintiff.  The  record  tsAls  to 
show  that  the  conrt  was  requested  to  delay 
the  hearing  for  that  reason.  Moreover,  ap- 
pellant has  failed  to  show  that  it  was  preju- 
diced. It  has  not  been  made  to  appear  that 
it  could  or  would  have  been  able  to  strength- 
en its  case  by  the  delay  until  the  next  morn- 
ing. 
*    Appeal  dismissed. 

GARY,  a  J.,  and  WATTS  and  PRASER. 
JJ.,  concur. 

(96  S.  C.  286) 

MIDLAND  ROOFING  MFG.  CO.  y. 
PICKENS. 

(Supreme  Court  of  South  Carolina.     Dec.  25, 

1913.) 

1.  Evidence     (|    400*)— Paeol    Bvidbncb— 
Written  Contract. 

Where,  in  an  action  on  an  alleged  written 
contract  for  the  sale  of  goods,  defendant  denied 
that  the  writing  ever  became  a  contract,  and 
claimed  that,  before  the  order  was  accepted  by 
plaintiff  or  acted  upon,  it  was  withdrawn,  and 
a  contract  by  which  defendant  was  to  sell  the 
goods  on  commission  entered  into,  and  there 
was  no  evidence  that  the  written  offer  to  pur- 
chase the  goods  was  ever  accepted  before  it  was 
withdrawn,  evidence  of  the  commission  arrange- 
ment was  not  objectionable  as  contradicting  the 
written  contract  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  1778-1793 ;    Dec  Dig.  (  400.»] 

2.  Contracts  (§  31*)— "Special  Contracts- 
Specialty. 

A  special  contract  may  rest  in  parol,  and 
does  not  mean  a  contract  by  special^;  but  is 
defined  as  one  with  i»ecaliar  provisions  not 
found  in  the  ordinary  contracts  relating  to  the 
same  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  96-98;   Dec  Dig.  S  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6572.] 

3.  Evidence  ((  445*>— Writteii  Contract  — 
Rescission. 

A  written  contract  of  sale  may  be  rescind- 
ed, and  a  contract  for  the  sale  of  the  goods  on 
commission  substituted  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2052-2065 ;   Dec.  Dig.  |  445.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;   F.  B.  Gary,  Judge. 

Action  by  the  Midland  Roofing  Manufac- 
turing Company  against  R.  O.  Piclsens.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Afiirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rop'r  Indazes 
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J.  J.  Burnett  and  Johnson,  Nash  &  Daniel, 
all  of  Spartanburg,  for  appellant  A,  E. 
Hill  and  Bomar  &  Osborne,  all  of  Spartto- 
burg,  for  respondent 

FBASER,  J.  The  plaintiff-appellant  alleg- 
ed In  its  complaint:  "That  on  or  about  the 
18th  day  of  March,  1910,  plaintiff  sold  and 
delivered  to  the  defendant,  on  account  at  his 
request,  goods,  wares,  and  merchandise  to 
the  yalue  of  $473,  an  Itemized,  verified  copy 
of  which  account  is  hereto  attached,  marked 
Exhibit  A,  and  made  part  of  this  complaint 
That  the  said  goods,  wares,  and  merchandise 
were  reasonably  worth  the  amount  therein 
diarged  for  them,  and  no  part  thereof  has 
been  paid  except  the  sum  of  $122.82,  paid 
as  freight  charges  thereon,  as  plaintiff  is  in- 
formed and  believes,  and  there  is  now  Justly 
due  and  owing  to  plaintiff  from  defendant 
the  stun  of  $350.18." 

The  defendant  answered  as  follows:   "(2) 
Defendant  denies  each  and  every*  allegation 
in  said  complaint,  except  as  herein  admitted. 
(3)  For  the  first  defense,  the  defendant  al- 
leges that  the  goods  mentioned  in  the  com- 
plaint were  delivered  by  the  plaintiff  to  and 
received   by   the  defendant   upon  a  special 
contract  between  them,   whereby  plaintUTs 
salesman  entered  into  an  agreement  with  de- 
fendant on  or  about  the  18th  day  of  March, 
1910,  to  take  on  consignment  one-half  car  of 
roofing.    This  the  defendant  was  to  sell  for 
plaintiff,  and  every  30  days  remit  proceeds 
of  said  sales  less  defendant's  commissions. 
Said  goods  were  received  on  or  about  the  6th 
day  of  April,  1910.    That  on  or  about  the 
22d  day  of  April,  1910,  before  any  part  of 
said  goods  were  sold,  and  before  the  time 
specified  in  the  agreement  for  the  defendant 
to    perform    his    part    thereof,    defendants 
storehouse  was  destroyed  by  fire,  and,  not  by 
any  fault  or  negligence  of  defendant  said 
roofing   was   destroyed.     That   the  title  of 
said  goods  were  never  in  the  defend&nt  but 
in  the  plaintiff.    For  second  defense,  and  by 
way  of  counterclaim,  the  defendant  alleges 
that  according  to  the  agreement  with  said 
salesman,  that  said  defendant  was  to  pay 
the  freight  charged,  and  deduct  same  from 
the  first  sales  of  roofing  before  sending  any 
amount  to  the  plaintiff.     That  the  sum  of 
$122.82   was  paid   by   defendant  as   freight 
charges  thereon  and  as  per  agreement    That 
no  part  of  the  same  has  been  paid,  and  the 
defendant  claims  that  the  plaintiff  is  now 
doe  and  owing  him  the  sum  of  $122.82." 

Tlie  plaintiff  offered  in  evidence  a  written 
order  signed  by  the  defendant  The  defend- 
ant offered  evidence  to  show  that,  on  the  day 
the  order  was  signed,  and  before  the  agent 
bad  delivered  it  to  the  plaintiff  for  accept- 
ance, he  had  notified  the  agent  that  he  with- 
drew the  order,  and  that  then  and  there  he 
made  a  new  parol  agreement  by  which  the 
plaintiff  was  to  ship  the  goods  to  the  defend- 


ant upon  consignment  The  good&  were  de- 
stroyed by  fire  before  any  part  was  sold. 
The  defendant's  evidence  was  entirely  by 
parol.  The  plaintiff  objected  to  the  evidence 
on  the  grounds  (1)  that  parol  evidence  can- 
not be  admitted ^o  vary  a  written  contract; 
(2)  that  inasmuch  as  the  defendant  had  al- 
leged a  special  contract,  that  is  a  contract  by 
specialty,  he  could  not  prove  a  parol  con- 
tract; (3)  that  in  order  to  prove  rescission, 
it  must  be  alleged. 

[1]  1.  The  general  rule  is  correctly  stated 
that  a  written  contract  cannot  be  varied  by 
parol;  but  here  the  defendant  denied  that 
the  writing  ever  became  a  contract  Until 
the  writing  was  signed  or  acted  upon,  that 
is  accepted  by  the  plaintiff,  it  was  a  mere 
off^r,  and  could  be  withdrawn.  There  was 
no  evidence  to  show  that  the  offer  was  ac- 
cepted before  it  was  withdrawn.  There  was 
no  evidence  on  behalf  of  the  plaintiff  to 
deny  the  allegations  of  the  answer.  The 
first  ground  of  objection  cannot  be  sustained. 

[2]  2.  The  second  ground  of  objection  can- 
not be  sustained.  If  a  "special  contract" 
always  meant  a  contract  by  "specialty,"  this 
ground  of  objection  might  be  sustained,  but 
it  does  not  In  Am.  &  Eng.  Ency.  of  Law, 
vol.  25,  pages  1163  and  1164,  note,  it  is 
said  that  a  special  ^contract  is  not  necessarily 
a  contract  by  "specialty."  36  Cyc.  page  521, 
defines  a  special  contract  as  follows:  "A 
contract  with  peculiar  provisions  or  stipula- 
tions not  found  in  the  ordinary  contracts, 
relating  to  the  same  subject-matter." 

[3]  Plaintiff  had  alleged  in  "quantum 
meruit"  and  relied  upon  a  written  contract 
Surely  the  defendant  should  be  allowed  some 
latitude  if  it  were  necessary. 

8.  This  ground  cannot  be  sustained.  In 
Moseley  v.  Witt  T9  S.  C.  143,  144,  60  S.  E. 
520,  it  is  said  a  written  contract  of  sale  may 
be  rescinded,  and  a  rent  contract  substituted 
by  parol.    Fripp  v.  Fripp,  Rice,  Eq.  108. 

Judgment  affirmed. 

GARY,  a  J^  and  HYDRICK  and  WATTS, 
JJ.,  concur. 


(96  S.  C.  299) 

EVERETT   v.    BENNETTSVILLB    A   0.   R. 

CO.  et  aL 

(Supreme  Court  of  South  Carolina.     Dec.  30, 

1913.) 

1.  Appeal  and  Ebbob  (§  179*)— Review— Mo- 
tion FOB  New  TBiAii— Exceptions. 

Where,  in  an  action  against  a  railroad  com- 
pany and  a  lumber  company  for  damages  to 
plaintiff's  timberland  by  tire,  the  jury  returned 
a  verdict  for  plaintiff  for  a  specified  sum  against 
both  defendants,  finding  that  both  set  out  the 
fires,  and  the  railroad  company  moved  to  set 
aside  that  part  of  the  verdict  on  the  ground 
that  there  was  no  testimony  to  sustain  it,  but 
the  motion  did  not  seek  to  vacate  the  verdict 
as  found  in  favor  of  plaintiff^  and  there  were 
no  exceptions  to  the  charge  raising  the  question 
as  to  plaintiff^s  right  to   recover  against  both 
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defendants*  the  Judgment  as  to  plaintiff  would 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  1137-1140;  Dec.  Dig.  ( 
179.*] 

2.  Nbw  Trial  ((  59*)  —  Vbbdiot  —  Definitb- 
NEss— Separate  Defendants. 

In  an  action  against  a  railroad  company 
and  a  lumber  company  for  setting  out  fires 
f^hich  damaged  plaintifrs  land,  the  court  charg- 
ed that  the  railroad  company  alone  would  be 
liable  under  the  statute  if  it  set  out  the  fires, 
or  at  common  law  if  it  was  guilty  of  negligence, 
or  if  the  lumber  company,  while  operating 
trains  over, the  railroad  company^s  tracks  under 
a  contract,  injured  plaintifirs  land  I^y  fire,  but 
without  negligence;  also  that  the  railroad  com- 
pany and  the  lumber  company  would  be  liable 
jointly  if  the  lumber  company,  while  operating 
under  its  contract,  negligently  injured  the  land 
by  fire,  but  the  lumber  company  under  such 
circumstances  would  be  primarily  liable,  and 
would  ^e  liable  alone  if,  while  on  its  own  track, 
it  negligently  set  out  the  fire.  The  jury  re- 
turned a  verdict  assessing  plaintiff's  damages 
at  a  specified  sum  against  both  defendants,  and 
specially  found  that  both  "set  out  the  nres." 
HM,  that  the  verdict  was  insufficient  to  deter- 
mine the  question  of  defendants'  liability  as 
between  themselves,  and  for  that  puri>ose  they 
were  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (  125 ;   Dec.  Dig.  §  59.*] 

Appeal  from  CJommon  Pleas  Circuit  Court 
of  Marlboro  County;   Geo.  W.  Gage,  Judge. 

"To  be  officially  reported." 

Action  by  Mary  S.  Everett  against  the 
Bennettsville  &  C^eraw  Railroad  Company 
and  the  Hlckson  Lumber  Company.  Judg- 
ment for  plaintiff  against  both  defendants, 
and  the  Bennettsrille  &  Cheraw  Railroad 
Company  appeals.  Reversed  as  between  the 
defendants  alone,  and  affirmed  as  to  plaintiff. 

Stevenson,  Stevenson  &  Prince  and  J.  K. 
Owens,  of  BennettsviUe,  for  appellant  D.  D. 
McColl,  of  BennettsviUe,  for  respondent     ' 

GARY,  C.  J.  This  was  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the  de- 
fendants In  setting  out  fires  on  her  lands. 

The  complaint  contained  four  causes  of 
action — the  first  and  third  against  the  rail- 
road company  alone,  for  damages  to  her 
land  caused  by  fire,  under  the  statute;  the 
second  and  fourth  against  both  defendants, 
for  damages  arising  from  negligence,  also 
for  damages  caused  by  setting  out  fires  on 
her  land,  under  the  statute. 

The  complaint  alleged  that  there  were  two 
fires— one  on  the  7th  of  April,  1910,  on  306 
acres  of  land,  for  which  damages  were  claim- 
ed in  the  sum  of  $1,377,  and  the  other  on 
the  14th  of  April,  1910,  on  330  acres,  for 
which  the  plaintiff  claimed  $1,480  damages. 

At  the  time  of  the  fires  the  Hlckson  Lum- 
ber Company  was  operating  log  trains  over 
the  track  of  the  BennettsviUe  &  Cheraw 
Railroad  Company,  under  a  contract  which 
was  construed  in  the  case  of  the  Bennetts- 
viUe &  Cheraw  R.  R.  Co.  y.  Hlckson  Lumber 


Co.,  93  S.  C.  382,  76  S.  E.  1087.  The  Inm- 
ber  company  also  had  spur  tracks  diverging 
from  the  railroad  company's  track  Into  the 
woods. 

The  question  as  to  which  of  the  defendants 
was  Uable  for  the  fires  was  made  In  the  case; 
testimony  was  introduced  for  the  purpose  of 
enabling  the  Jury  to  determine  that  Issue, 
and  his  honor,  the  presiding  judge,  charged 
upon  the  same. 

The  Jury  first  returned  the  following  ver- 
dict: *'We  find  for  the  plaintiff  seven  hun- 
dred and  forty-two  dollars  actual  damages, 
and  no  punitive  damages  against  both  de- 
fendants.*' The  court  then  sent  them  hack 
to  make  a  finding  as  to  which  party  set  out 
the  fires,  whereupon  they  added  to  the  ver- 
dict the  following  words:  "And  we  find  that 
both  the  defendants  set  out  the  fires."  The 
defendant  raUroad  company  made  a  motion 
to  set  aside  that  part  of  the  verdict  which 
found  that  both  parties  set  out  the  fires, 
on  the  ground  that  there  was  no  testimony 
to  sustain  it;  but  the  motion  was  refused, 
aud  the  railroad  company  appealed. 

[1]  It  will  be  observed  that  the  motion  for 
a  new  trial  did  not  seek  to  set  aside  so  much 
of  the  verdict  as  found  in  favor  of  the 
plaintiff,  nor  are  there  any  exceptions  to  the 
charge  of  the  presiding  Judge  raising  a  ques- 
tion as  to  the  plaintiff^s  right  to  recover 
damages  against  both  defendants.  Therefore 
Judgment  as  to  her  must  stand  affirmed. 

[2]  Under  the  charge  of  his  honor,  the  cir- 
cuit judge,  the  raUroad  company  alone  would 
have  been  liable  under  the  statute  if  It  set 
out  the  fires,  or  at  common  law  if  It  was 
guilty  of  negUgence,  or  if  the  lumber  com- 
pany, while  operating  trains  on  the  rail- 
road company^s  track,  in  accordance  with  the 
terms  of  the  contract.  Injured  the  plaintiff's 
land  by  fire,  but  without  negligence.  The 
railroad  company  and  the  lumber  company 
would  be  liable  to  the  plaintiff  jointly  if  the 
lumber,  company,  while  operating  under  said 
contract,  negligently  Injured  the  land  by 
fire;  but  the  lumber  company  would  be  pri- 
marily Uable.  The  Hlckson  Lumber  Company 
alone  would  be  liable  to  the  plaintiff  If,  while 
on  its  own  track,  it  negligently  set  out  the 
fire. 

The  liability  of  the  defendants,  as  between 
themselves,  cannot  be  determined  from  an  in- 
spection of  the  verdict  Justice,  therefore, 
requires  that,  in  order  to  prevent  future  com- 
pUcations  arising  from  the  plea  of  res  ad- 
judicata,  the  case  should  be  remanded  to  the 
circuit  court  for  the  purpose  of  enabling  the 
defendants  to  have  their  rights,  as  between 
themselves,  determined,  but  not  so  as  to  be 
prejudicial   to   the   rights   of   the   plaintiff. 

Order  modified. 

HYDRICK,  WATTS,  and  FRASBR,  JJ., 
concur. 
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COLE  et  &L  T.  STATE. 

(Supreme  CJonrt  of  Appeali  of  West  Virgiiiia. 

Dec.  16,  1913.) 

(Byllal>u$  hy  H^  Court.) 

1.   JUDOIOBNT  (f  SOS^V—MOTIOR  TO  SXT  ASZDB 
JUDOMENT^-GONTINTTANGE  OVEB   TEBM. 

A  motion  to  let  aside  a  final  judgment,  en- 
tertained, argued  and  docketed  at  the  same 
term  of  the  court,  and  submitted  to  and  taken 
under  consideration  by  the  court,  hut  without 
final  action  thereon  at  that  term^  will  stand 
continued  until  the  next  term,  without  other 
order  of  continuance,  by  virtue  of  section  12, 
chapter  114,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  763 ;    Dec.  Dig.  S  393.*] 

2.  Judgment  (§  342*)— Jubisdiotion  to  Sbt 
Aside— Motions. 

If  a  motion  to  set  aside  such  final  Judg- 
ment be  so  made,  entertained,  docketed  and 
taken  under  consider ation  by  the  court  at  the 
same  term  at  which  it  is  pronounced,  and  be 
so  continued  by  operation  of  law,  jurisdiction 
is  thereby  reserved  to  set  the  same  aside  at 
a  subsequent  term. 

[lid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  (i  668-^71;  Dec  Dig.  (  342.*] 

3.  Judgment   (8  273*)  —  Cobeeotion  —  Nunc 
Pro  Tunc  Obdeb— Evidence. 

If  such  final  judgment  be  in  fact  pronounc- 
ed and  directed  at  one  term  of  the  court,  but 
by  inadvertence  or  misprision  of  the  clerk  it 
is  omitted,  the  court  at  a  subsequent  term  on 
sufiident  evidence  may  correct  or  supply  the 
record  Uiereof  by  a  nunc  pro  tunc  or^er,  and 
if  the  fact  of  such  judgment  be  not  impeached 
by  some  bill  of  exception  or  other  part  of  the 
record,  such  nunc  pro  tunc  order  will  be  ac- 
cepted as  conclusive  evidence  of  the  facts  re- 
cited therein. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §(  525-541;   Dec  Dig.  |  273.*] 

4.  Taxation  (§  79*)— ExEiOfTioN  —  Pbopeb- 
TY  Used  fob  Religious  Pubposes. 

Where  property  used  exclusively  for  divine 
worship,  '^'id  by  section  57,  chapter  29,  Code 
Supp.  jSC9.  is  exempt  from  taxation,  is  by 
contract  iu  writing,  recorded,  sold  by  the  trus- 
tees in  November,  1910,  such  contract  in  terms 
reserving  right  in  the  trustees  to  remove  the 
cbnrch  building  and  foundation  from  the  lot 
free  of  charge,  and  without  possession  taken 
or  right  of  possession  given  by  the  contract 
to  the  purchaser,  and  with  covenant  and  agree- 
ment therein  to  make  and  deliver  to  the  pur- 
chaser a  deed  for  said  property  on  the  second 
day  of  January  following,  and  which  deed  is 
in  fact  not  made  and  delivered  until  the  third 
day  of  January,  1911^  the  property  so  sold  and 
conveyed  is  not  by  virtue  of  section  54,  chap- 
ter 29,  Code  1906,  assessable  to  such  purchas- 
er for  taxation  for  the  year  1911,  for  he  is  not 
as  provided  by  said  section  the  "person  who 
bv  himself  or  his  tenants  has  the  freehold  in 
his  possession,  whether  in  fee  or  for  life,"  so 
as  to  be  *'deemed  the  owner  for  the  purpose  of 
taxation." 

[Sd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |§  139»  166;  £Hc  Dig.  §  79.*] 

E«rror  to  Circuit  Court,  Cabell  County. 

Action  by  James  O.  Cole  and  others 
against  the  State.  Judgment  for  the  State, 
and  plaintiffs  bring  error.  Reversed  and 
rendered. 


W.  H.  Meredith,  of  HnntlngtOD«  for  plain- 
tiffs In  error.  A«  A«  Lilly,  Atty.  Gen.,  and 
John  B.  Morrison  and  J.  IL  Brown,  Asst 
Attys.  Gen.,  for  the  State. 

MILLER,  J.  On  appeal  by  plaintiffs  from 
an  order  of  the  Board  of  Review  and  Equal- 
ization for  Cabell  County,  of  August  2,  1911, 
the  drcnlt  court  by  judgment  pronounoed 
on  October  11,  1911,  found  that  Lot  1  In 
Block  115,  located  at  the  south  east  comer 
of  Fifth  avenue  and  Ninth  street.  In  the  City 
of  Huntington,  had  been  erroneously  assessed 
to  Cole  and  Crane,  appellants,  for  the  year 
1911,  at  $60,000.00;  that  said  property  was 
exempt  from  taxation  for  that  year,  the  ti- 
tle thereto,  on  January  1,  1911,  being  then 
In  the  First  Congregational  Church;  and 
thereby  also  considered  and  ordered  that 
said  lot  be  stricken  from  the  land  books  of 
said  county,  as  assessed  to  said  appellants, 
and  that  the  same  be  and  Is  exempt  from 
taxation  for  all  purposes  for  that  year. 

The  present  writ  of  error,  however,  goes 
not  to  that  Judgment,  but  to  the  subsequent 
judgment  of  the  court  rendered  at  a  sub- 
sequent term,  on  March  2,  1912,  whereby  the 
cause  was  brought  on  to  be  beard  upon  ap- 
pellants' petition  and  exhibits,  and  upon  the 
motion  of  the  prosecuting  attorney,  on  be- 
half of  the  State,  to  set  aside  said  judgment 
of  October  11,  1911,  and  award  the  State  a 
new  trial,  and  which  motion,  this  order  re- 
cites, the  court  took  time  to  consider;  and 
whereby,  after  consideration  thereof,  the 
court  was  of  opinion  that  said  motion  should 
prevail,  and  It  was  thereby  considered  and 
ordered  that  the  judgment  of  October  11, 
1911,  be  and  the  same  was  set  aside  and  ap- 
pellants* petition  dismissed  with  costs  to  the 
State,  the  court  being  of  opinion  that  said 
lot,  contrary  to  Its  former  judgment,  was 
not  exempt  from  taxation,  and  that  petition- 
ers were  not  entitled  to  the  relief  prayed  for. 

Assuming,  for  the  present,  that  the  motion 
of  the  State  was  made  and  entered  at  the 
same  term  of  the  court  at  which  the  judg- 
ment of  October  11,  1911,  was  pronounced, 
the  first  question  presented  is,  was  that  mo- 
tion and  the  action  of  the  court  thereon, 
sufficient  to  carry  the  case  over  to  a  sub- 
sequent term,  and  to  reserve  jurisdiction  to 
pronounce  the  judgment  now  before  us  for 
review? 

No  order  showing  any  such  motion  actual- 
ly appeared  on  the  record  at  the  term  at 
which  the  judgment  was  pronounced;  but 
a  nunc  pro  tunc  order  entered  at  a  subse- 
quent term,  on  Februi^ry  3,  1912,  recites  that 
on  this  day  came  the  prosecuting  attorney, 
and  also  Cole  and  Crane,  by  their  attorney, 
pursuant  to  notice,  and  that  thereupon  the 
prosecuting  attorney  moved  the  court  to  set 
aside  the  order  of  October  11, 1911,  and  grant 
the  parties  a  new  trial  upon  the  matters  set 
forth  in  said  petition;    and  that  "the  court 
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baying  heard  argument  on  the  said  motion, 
ordered  that  the  same  be  docketed/'  and  that 
the  court  takes  time  to  consider  thereof.  To 
this  order  is  appended  the  following  mem- 
orandum: "The  Court  having  directed  the 
foregoing  order  to  be  entered  at  the  October 
term  of  this  Court  1911,  and  the  Clerk  hav- 
ing inadvertently  omitted  the  entry  of  said 
order,  it  is  ordered  that  the  same  be  entered 
now  for  them.  To  which  order,  and  the  en- 
tering of  the  same  the  plaintiff  objected  and 
excepted."  In  the  record  as  certified  is  a 
notice,  said  to  be  the  one  referred  to  in  the 
foregoing  order,  returnable  to  October  31, 
1911,  with  a  return  thereon  by  the  sheriff, 
endorsed  executed  on  Meredith,  attorney  for 
appellants,  on  October  30,  1911. 

[1]  It  will  be  observed  that  while  this 
nunc  pro  tunc  order  does  not  in  terms  sus- 
pend the  judgment  of  October  11,  1911,  it 
does  show  that  the  motion  to  set  aside  that 
judgment  was  entertained  and  argued,  both 
parties  being  present  or  represented  by  coun- 
sel, and*  that  time  was  taken  to  consider 
thereof.  No  final  action  was  taken  at  that 
term,  and  there  was  no  special  continuance 
of  the  cause.  But  so  far  as  continuance  is 
concerned,  we  think  our  statute,  section  12, 
chapter  114,  Code  1906,  controls.  It  pro- 
vides: "All  causes  upon  the  docket  of  any 
court,  and  all  other  matters  ready  for  its 
decision  which  shall  not  have  been  determin- 
ed before  the  end  of  the  term,  whether  regu- 
lar, adjourned  or  special,  shall,  without  any 
order  of  continuance,  stand  continued  until 
the  next  term.*' 

[2]  The  question  recurs  then,  does  a  mo- 
tion to  set  aside  a  final  judgment,  made  and 
entertained  at  the  same  term,  without  fur- 
ther act  or  order  of  suspension,  reserve  ju- 
risdiction in  the  court  to  set  it  aside  at  a  sub- 
sequent term?  That  such  a  motion  thus  en- 
tertained and  considered,  and  carried  over  to 
another  term  by  a  special  order,  or  by  opera- 
tion of  law,  does  reserve  such  jurisdiction 
is  a  proposition  supported  by  nearly,  if  not 
all,  the  text  writers  and  judicial  decisions  on 
the  subject,  including  the  decisions  of  the 
Supreme  Court  of  the  United  States.  1 
Black  on  Judgments  (2d  Ed.)  section  310; 
1  Freeman  on  Judgments,  section  96;  16 
Ency.  PI.  &  Pract.  208 ;  17  Am.  &  Eng.  Ency. 
Law,  815,  citing  In  note,  Goddard  v.  Ordway, 
101  U.  S.  745,  25  L.  Ed.  1040,  Lorlng  v. 
Frue,  104  U.  S.  223,  26  L.  Ed.  713,  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  797 ,  Amy 
V.  Watertown,  130  U.  S.  301,  9  Sup.  Ct  530, 
32  L.  Ed.  946,  and  many  other  decisions  from 
California,  Illinois,  Missouri,  Nevada,  Ohio, 
Rhode  Island,  Utah,  Wisconsin  and  Wyo- 
ming. Only  one  decision  is  cited  to  the  con- 
trary, Siloam  Springs  v.  McPhitridge,  53 
Ark.  21,  13  S.  W.  137.  The  rule  as  stated  in 
the  text  of  this  work  is  as  follows:  '*It  is 
well  established  as  a  general  rule  that  where 
proceedings  to  amend,  open,  or  vacate  a  judg- 
ment or  decree  are  commenced  during  the 


term  at  which  it  was  rendered,  the  jurisdic- 
tion of  the  court  over  it  for  this  purpose  may 
be  continued  for  a  subsequent  term,  and  the 
relief  sought  be  granted  at  such  term."    We 
have  examined  the  decisions  dted,  and  find 
them  generally  supporting  the  text     In  23 
Cyc.    861,   it   is   said:     'The   rule    against 
amendment  after  the  term  does  not  apply  to 
interlocutory  judgments  or  such  as  remain 
in  fieri,  or  to  action  in  that  behalf  taken 
with  the  consent  of  the  parties  concerned  or 
at  their  request,  or  where  the  judgment  is 
carried  over  the  term  by  a  motion  to  amend 
or  correct  it  or  a  petition  for  a  rehearing." 
Citing    numerous    decisions,    including    oar 
case  of  Green  &  Co.  v.  Pittsburgh,  etc.,  R. 
Co.,  11  W.  Va.  685.    In  Goddard  v.  Ordway, 
101  U.  S.  at  page  751,  25  L.  Ed.  1040,  supra, 
a  case  directly  in  point.  Chief  Justice  Walte, 
at  page  751,  of  101  U.  S.  (25  L.  Ed.  1040), 
says:    "Whatever  parties  are  bound  to  take 
notice  of  at  one  term  they  must  follow  to  the 
next,  if  they  are  not,  in  some  appropriate 
form,  dismissed  from  further  attendance.    In 
this  case  the  motion  to  allow  a  reargument 
went  over  as  unfinished  business,  and  carried 
the  parties  with  it    The  proceeding  was  lu 
all   material  respects  like  a  motion  for  a 
new  trial  filed  in  time  at  one  term  and  not 
disposed  of  until  the  next.    Under  such  cir- 
cumstances, a  judgment  or  decree,  although 
entered  in  form,  does  not  discharge  the  par- 
ties   from    their   attendance   in    the   cause. 
They  must  remain  until  all  questions  as  to 
the  finality  of  what  has  been  done  are  set- 
tled.    The  motion,   when   entertained,   pro- 
longs the  suit,  and  keeps  the  parties  in  court 
until  it  is  passed  upon  and  disposed  of  in  the 
regular  course  of  proceeding."    In  our  case 
of  Green  &  Co.  v.  Railway  Co.,  supra,  the 
point  was  not  directly  involved  or  decided, 
but  this  exception  to  the  general  rule  is  rec- 
ognized in  the  sixth  point  of  the  syllabus. 
The  numerous   Illinois   decisions   dted    are 
most  of  them  directly  in  point    In  the  case 
of  Aspen  Mining  &  Smelting  Co.  v.  Billings, 
150  U.  S.  31,  36,  14  Sup.  Ct  4,  6  (37  I*.  Ed- 
986),  it  was  decided,  that  if  a  motion  or  peti- 
tion for  rehearing  is  made,  or  presented  in 
season,   and  entertained  by  the  court,   the 
time  limited  for  writ  of  error  or  appeal  does 
not  begin  to  run  until  the  motion  is  dispos- 
ed of.    "Until  then,"  says  the  court  (150  U.  S. 
at  page  36,  14  Sup.  Ct  at  page  6  [37  L*.  Ed. 
986]),  "the  judgment  or  decree  does  not  take 
final  effect  for  the  puri>oses  of  the  writ  of 
error    or    appeal."      Citing    other    Supreme 
Court  decisions.     We,  therefore,   affirm   the 
first  question. 

[3]  The  next  question  is,  was  or  is  the 
nunc  pro  tunc  order  valid,  so  as  to  supply 
the  omission,  and  show  a  motion  made,  en- 
tertained, and  continued  at  the  same  term 
that  the  judgment  set  aside  was  entered? 
As  already  observed,  this  order,  if  valid, 
shows  appearance  of  the  parties  by  counsel 
to  the  motion,  argument  thereon,  and  time 
taken  by  the  court  for  consideration.     The 
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memorandam  attached  to  the  order  amounts  ] 
to  an  afflrmatiye  statement  by  the  court  that 
the  order  referred  to  was  in  fact  directed  at 
the  same  term  and  was  inadvertently  omit- 
ted by  the  clerk.  Whether  this  order  was 
predicated  upon  any  memorial  preserved,  or 
memorandum  or  record  kept  by  the  court  or 
Judge,  or  other  evidence  of  the  fact,  is  not 
shown,  but  there  is  no  bill  of  exception  or 
other  record  impeaching  or  contradicting  the 
facts  so  certified  by  the  court,  without  which 
we  think  we  are  bound  to  assume,  In  a  le- 
gal proceeding  of  this  character,  that  the 
facts  were  as  the  court  has  certified.  A  nunc 
pro  tunc  order  is  competent  evidence  of  the 
facts  recited  therein.  Stampfle  v.  Bush,  71 
W.  Va.  659,  662,  77  S.  E.  283,  citing  Cogswell 
V.  State,  65  Ihd.  1.  In  Vance  v.  Railway  Co., 
63  W.  Va.  338,  44  S.  E.  461,  opinion  by  Judge 
Poffenbarger,  an  interlocutory  order  entered 
nunc  pro  time  was  involved;  here  we  have 
a  final  order  or  Judgment  But,  as  the  opin- 
ion in  that  case  shows,  the  power  of  a  court, 
nunc  pro  tunc,  at  a  subsequent  term,  to  make 
its  record  speak  a  final  Judgment  actually 
pronoimced  and  directed  on  satisfactory  evi- 
dence thereof  and  of  the  nature  and  extent 
of  the  relief  granted  by  it,  is  well  estab- 
lished. At  page  343  of  53  W.  Va.,  page  463 
of  44  S.  E.,  of  the  case  Just  dted,  Judge 
Poffenbarger  says:  '*The  second  class  of  cas- 
es includes  those  in  which  formal  Judgment 
has  been  pronounced  by  the  court,  but  not 
entered  in  the  record  by  reason  of  some  ac- 
cident or  mistake,  or  through  the  neglect, 
omission,  or  misprision  of  the  clerk.  The 
court  which  has  ordered  a  Judgment,  which 
the  clerk  has  failed  or  neglected  to  enter  in 
the  record,  has  power,  even  after  the  term 
at  which  it  was  rendered  has  passed,  to  or- 
der the  Judgment  so  rendered  to  be  entered 
nunc  pro  tunc,  provided  there  be  satisfactory 
evidence  that  the  Judgment  was  rendered  as 
alleged,  and  of  the  nature  and  extent  of  the 
relief  granted  by  it"  In  Schoonover  v.  Rail- 
road Co.,  69  W.  Va.  660,  73  S.  E.  266,  Ann. 
Gas.  1913B,  964,  opinion  by  Judge  Pofllen- 
barger,  the  first  point  of  the  syllabus  is: 
**A  final  Judgment,  rendered  but  not  entered 
by  reason  of  inadvertency  of  the  clerk,  may 
be  entered  by  a  nunc  pro  tunc  order  at  a 
term  of  the  court  subsequent  to  the  one  at 
which  it  was  rendered,  provided  the  evidence 
of  the  rendition  thereof  is  suflScient"  In 
Vance  v.  Railway  Co.,  supra,  the  evidence 
on  which  the  order  was  entered,  which  ap- 
peared in  the  record,  was  not  sufficient  to 
support  the  fact  of  a  prior  order  directed. 
In  Schoonover  v.  Railroad  Co.,  supra,  the 
nunc  pro  tunc  order  was  supported  by  sufl3- 
dent  evidence.  In  the  case  at  bar,  as  al- 
ready noted,  the  evidence  is  not  certified, 
but  on  authority  of  Stampfle  v.  Bush,  we  look 
to  the  recitals  in  the  order  itself,  which  is 
not  impeached  for  evidence  of  the  facts  on 
which  the  order  was  properly  predicated. 
[4]  Lastly,  we  reach  the  question  involv- 


ing the  merits  of  the  case,  was  the  property 
taxable  to  the  appellants  for  the  year  1911, 
denied  by  the  original  order,  but  affirmed  by 
the  Judgment  before  us  on  this  writ  of  error? 
We  have  reached  the  conclusion  that  it  was 
not,  and  that  the  original  Judgment  was 
right,  and  that  the  Judgment  now  before  us 
is  erroneous,  and  should  be  reversed.  The 
record  shows  that  appellants  purchased  the 
church  property  by  contract  of  November  1, 
1910,  whereby  the  Consolidated  Realty  Com- 
pany, a  previous  purchaser,  without  deed. 
Joining  with  the  trustees  of  the  church,  in 
consideration  of  $55,000.00,  paid  in  cash,  ex- 
cept $8,300.00,  represented  by  note,  at  twelve 
months,  with  interest,  agreed  that  on  Janu- 
ary 2,  1911,  they  would  convey  with  general 
warranty,  without  reservation  of  lien  for 
the  deferred  payment,  the  property  in  ques- 
tion, "reserving"  therein  *'the  right,  however, 
to  said  Trustees  to  remove  the  church  build- 
ing and  foundation  thereof  from  said  lot  free 
of  charge.*'  This  contract  or  agreement  gives 
the  purchaser  no  right  of  possession,  and 
there  is  no  evidence  that  they  then  or  at  any 
time  in  fact  took  possession  of  the  property 
under  the  contract  or  otherwise.  This  con- 
tract appears  to  have  been  admitted  to  rec- 
ord in  Cabell  County,  on  November  11, 1910. 
The  deed  called  for  by  this  contract  was  not 
in  fact  made  and  delivered  to  the  purchasers 
until  January  3,  1911.  This  deed  which  by 
reference  thereto  makes  said  contract  part 
thereof,  was  the  only  evidence  before  the 
board  of  review  and  equalization,  upon  the 
application  of  appellants  to  correct  the  as- 
sessment as  to  them  for  the  year  1911.  As 
the  contract  of  purchase  did  not  give  appel- 
lants title  or  possession,  we  do  not  think  we 
can  assume,  In  the  absence  of  other  evidence, 
actual  possession  or  right  of  possession  tak- 
en, except  from  the  date  of  the  deed,  which 
was  January  3,  1911,  three  days  after  the 
date  with  reference  to  which,  as  the  law  then 
was,  the  taxes  for  1911  related.  In  argu- 
ment it  was  insisted  that  right  of  immediate 
possession  was  not  acquired  by  the  deed,  and 
was  not  in  fact  taken,  because  of  the  reser- 
vation in  the  contract,  made  part  of  the  deed, 
giving  right  to  the  church  trustees  to  remove 
the  church  building  and  foundation  from  the 
lot  It  was  also  argued,  as  if  the  fact  ap- 
peared in  the  record,  that  after  the  contract 
and  after  the  deed,  and  at  the  time  of  the 
proceedings  begun  before  the  board  of  re- 
view and  equalization,  the  trustees  of  the 
church  were  still  in  possession,  occupying 
and  using  the  property,  perhaps  for  church 
purposes;  but  there  is  no  evidence  of  these 
facts  in  the  record.  Are  we  not  bound  to  as- 
sume, however,  on  the  evidence  of  the  con- 
tract and  deed  that  neither  possession  nor 
right  of  possession  were  acquired  under  the 
terms  of  the  contract  until  the  deed  was 
made  and  delivered?  We  think  this  pre- 
sumption exists.  The  only  authority  cited  or 
relied  upon  by  the  Attorney  General  to  sus- 
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tain  the  judgment  below,  la  our  case  of  Copp 
V.  State,  69  W.  Va.  439,  71  S.  B.  580,  35  L. 
R.  A.  (N.  S.)  669.  But  the  exact  question  we 
have  here  was  not  Involved  or  decided  In 
that  case.  The  exact  point  decided  there  was 
that  property  once  owned  and  used  by  the 
United  States  government,  for  governmental 
purposes,  the  legal  title  to  which  is  retained 
to  secure  future  payments  of  the  purchase 
money,  is  not  liable  to  taxation  by  the  State, 
so  long  as  the  lien  remains  unsatisfied.  The 
question 'was  mooted,  but  not  decided,  wheth- 
er under  our  statute  land  may  at  any  time 
be  taxed  In  the  name  of  the  equitable  owner. 
We  are  of  opinion  that  our  statutes 
control,  our  decision  In  the  case  before  us.  In 
the  Ck>pp  Cas^  the  purchasers  were  and  had 
been  In  possession  of  the  property  taxed,  and 
enjoying  the  rents  and  profits  thereof.  Such 
are  not  the  facts  In  this  case.  Our  statute, 
section  54,  chapter  29,  Code  1906,  provides 
that:  "As  to  real  property  the  person  who 
by  himself  or  his  tenants  has  the  freehold 
In  his  possession,  whether  in  fee  or  for  life, 
shall  be  deemed  the  owner  for  the  purpose  of 
taxation."  Of  course  one  who  has  possession 
by  his  tenant  would  fall  within  the  meaning 
of  this  statute,  for  the  tenant's  possession 
would  be  his  possession ;  but  this  would  pre- 
suppose title  and  right  to  possession,  not  giv- 
en we  think  by  the  contract  of  purchase  in- 
volved in  this  case.  As  was  argued  at  the 
bar  the  purchasers  here  could'  not  have  sued 
for  or  recovered  possession  of  the  church 
propel  until  after  deed  made.  How  then 
could  it  be  properly  said  that  appellants  had 
the  freehold  In  possession  on  January  1, 
1911?  But  we  have  other  statutes  throwing 
light  on  the  subject  Section  31,  chapter  29, 
for  example,  requires  the  clerk  of  the  county 
court,  annually,  to  make  out  a  certified  list, 
and  deliver  the  same  to  the  assessor,  show- 
ing all  transfers  of  title  to  land,  and. whether 
by  will,  deed,  judgment  or  decree,  the  names 
of  the  devisors  and  devisees,  and  grantors 
and  grantees,  and  the  parties  In  favor  of  and 
against  whom  judgment  or  decrees  have  been 
entered;  the  nature  of  the  estate  transfer- 
red ;  the  character  of  interest  in  the  land 
conveyed,  &c.  Not  a  thing  is  said  about  any 
contract  to  convey.  "From  the  list  thus  fur- 
nished,** this  section  further  provides,  "the 
assessor  shall  make  the  necessary  changes  in 
the  land  books  for  the  current  year,  and  shall 
value  each  tract  of  land  or  interest  therein, 
so  transferred  at  its  true  and  actual  value." 
Sections  28,  29,  and  30  also  relate  to  the 
same  general  subject,  and  provide  for  cer^ 
tain  lists  to  be  made  out  by  public  officers 
and  delivered  to  the  assessor.  And  then  sec- 
tion 37,  of  the  same  chapter,  says:  "The 
lands  specified  in  the  lists,  copies,  deeds,  rec- 
ords, abstracts  and  statements,  mentioned 
in  the  twenty -seventh,  twenty-eighth,  thirti- 
eth, thirty-first,  and  thirty-third  sections  of 
this  chapter,  shall  be  transferred  by  the  ofi3- 
cer  whose  duty  it  is  to  make  out  the  land 


book  to  the  persons  who  appear  thereby  to 
be  the  owners  thereof."  None  of  the  sections 
referred  to  require  the  oflacers  mentioned  to 
Include  in  such  lists  contracts  for  the  sale 
and  conveyance  of  land. 

Most,  if  not  all,  states  have  statutes  like 
ours  fixing  a  date  with  reference  to  which 
the  status  or  ownership  of  the  title  shall  con- 
trol for  the  purpose  of  taxation.    "There  are 
some  inconyeniences  and  inequalities  result- 
ing from  this,"  says  1  Gooley  on  Taxation 
(3d  Ed.)  page  605,  "but  some  regulation  of 
the  kind  is  indispensable.    A  force  of  tax  offi- 
cers cannot  be  kept  employed  for  the  year  in 
watching  the  transfers  of  property,  the  move- 
ment of  persons,  and  vicissitudes  of  business, 
in  order  to  equalize  the  charges  upon  them; 
periodical  assessments,  if  they  produce  in- 
justice in  one  case,  may  correct  It  in  the  next, 
and  on  the  whole  are  likely  to  be  fair.    At 
any  rate,  they  constitute  the  best  regulation 
the  law  can  establish."   The  text  of  this  writ- 
er is  quoted  in  Clearwater  Timber  Ck>.  v.  Nez 
Perce  County  (C.  C.)  155  Fed.  633,  a  case 
holding,  "that  under  such  statutes  the  status 
of  property  within  the  state  for  purposes  of 
taxation  is  fixed  on  the  second  Monday  in 
January,  and  that  real  estate  exempt  from 
taxation  on  the  second  Monday  in  January 
of  any  given  year  does  not  become  subject 
to  taxation  during  that  year,  even  though 
transferred  to  a  person  in  whose  hands  it  is 
no  longer  exempt  under  the  law."    In  Tracy 
V.  Reed  (in  the  United  States  Circuit  Court 
for  the  Distrtct  of  Oregon)  38  Fed.  69,  2  L.  R. 
A.  773,  the  statute  of  Oregon  required  real 
property  to  be  assessed  to  the  owner  thereof. 
It  was  held,  that  the  owner  for  the  purpose 
of  taxation  was  the  person  having  legal  title 
or  estate  thereto  or  therein,  and  not  one  who 
by  contract  or  otherwise  has  a  mere  equity 
therein  or  a  right  to  compel  a  conveyance  of 
such  legal  title  or  estate  to  himself.    In  Mary- 
land, construing  a  statute  similar  to  ours, 
it  was  held,  that  where  property  which  was 
exempt  from  taxes  on  the  first  day  of  Octo- 
ber, 1901,  as  property  used  for  reUglous  wor- 
ship, was  conveyed  to  a  purchaser  on  Novem- 
ber 16,  1901,  such  property  was  not  subject 
to  city  taxation  against  the  purchaser  for  the 
succeeding  year.    Mayor,  etc.,  of  Baltimore  v. 
Jenkins,  90  Md.  192,  53  Atl.  930.    Referring 
to  a  prior  Maryland  case,  the  court  in  the 
case  just  referred  to,  says:   "The  purpose  of 
these  provisions,  as  was  said  in  Hopkins  v. 
Van  Wyck,  80  Md.  15,  30  Atl.  556,  in  consider- 
ing analogous  provisions  in  the  City  Code  of 
1S92,  is  'to  designate  some  definite  period  as 
tlie  point  of  time  in  each  year  when  the  val- 
uation or  appraisement  fixed  upon  the  prop- 
erty actually  assessed  and  charged  upon  the 
books  to  each  individual  would  be  conclusive- 
ly ascertained,  and  made  binding  both  uxK)n 
the  city   and  the   taxpayer  alike,    •     •     • 
and  to  fix  for  a  current  year  a  final  and  con- 
clusive relation  upon  such  property  of  each 
taxpayer  as  is  on  March  1st  [now  October 
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first]  actually  entered  upon  the  assessment 
books,  and  not  to  exempt  property  that  is 
not,  but  ought  rightfully  to  be,  there.' " 

We  think  the  policy  of  our  law,  evidenced 
by  the  statutes  referred  to,  is  to  have  a  fixed 
and  definite  date  by  reference  to  which  all 
property  shall  be  assessed  for  taxation,  and 
he  is  owner  for  the  purpose  of  taxation  who 
on  that  day,  by  himself  or  his  tenant,  has 
the  freehold  in  possession.  We  do  not  think 
it  can  be  seriously  contended  that  appellants 
were  owners  within  this  provision  of  the  stat- 
ute, as  of  the  day  to  which  the  assessment 
must  have  related  for  the  year  1911 ;  if  not, 
the  property  was  not  taxable  to  them  for 
that  year. 

We  are  not  called  upon  and  do  not  decide 
that  the  property  was  not  taxable  to  some 
one.  Section  67,  chapter  29,  Code  Suppl. 
1909,  provides  that  '•property  used  exclusive- 
ly for  divine  worship;  parsonages,  and  the 
household  goods  and  furniture  pertaining 
thereto"  shall  he  exempt  If  the  fact  was 
that  the  property  here  involved,  first  sold  to 
the  Consolidated  Realty  Company,  and  after- 
wards sold  to  appellants,  was  not  in  the  year 
1911  used  exclusively  for  public  worship  or 
for  other  purposes  exempting  it,  it  might  be 
taxable,  though  the  title  remained  in  the 
trustees  of  the  church,  and  that  somebody  is 
liable  for  the  taxes.  But  that  question  is  not 
before  u&  The  only  question  we  decide,  as 
pertaining  to  this  point,  is,  that  the  property 
was  not  taxable  to  the  appellants  for  the 
year  1911. 

For  the  reasons  aforesaid  we  are  of  opin- 
ion to  reverse  the  judgment  below,  and  enter 
such  judgment  here  as  we  think  the  circuit 
court  should  have  entered,  correcting  the  as- 
sessment and  exonerating  the  appellants 
from  all  taxes  assessed  against  them  on  said 
property  for  1911,  and  certifying  the  same  to 
the  county  clerk  and  sheriff  of  Cabell  Coun- 
ty, and  to  the  municipal  ofl3cers  of  the  City 
of  Huntington,  and  to  the  State  Auditor. 


(73  W.  Vo.  862) 

MITCHELL  et  aL  v.  DAVIS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  9,  1913.) 

(SyllahuB  hy  the  Court.) 

"L  Justices  op  the  Peace  (|  44*)~Jtmisnio- 

noN— Amount  Involved. 

In  a  civil  action  before  a  justice,  the 
amount  named  in  the  summona  determines  ju- 
risdiction: If  plaintiff's  claim  exceeds  $300,  he 
may  release  all  above  that  sum  and  sue  for 
the  remainder,  but  he  can  not  divide  his  claim 
and   bring  separate  suits. 

[EkL  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  tl  157-172;  Dec.  Dig. 
I  44.*] 

2.  Contracts   (I  303*)~BBEACfi— Aoxioir  by 

OONTBACTOB— ReCOUPMSNT. 

If  a  contractor  has  been  prevented  by  the 
contractee  from  performing  his  contract  accord- 
ing to  its  terms,  he  is  not  liable  in  damages. 


notwithstanding  a  stipulation  In  the  contract 
for  liquidated  damages  for  failure  to  perform. 
[Ed.  Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  II  1409-1443 ;    Dec  Dig.  |  303.*] 

Error  to  Circuit  Court,  Lincoln  County. 

Action  by  A  B.  Mitdhell  and  A.  E.  Ad- 
kins,  partners,  etc.,  against  H.  A  Davis  and 
others.  Judgment  for  plaintiffs  and  defend- 
ants bring  error.    Affirmed. 

D.  EL  Wilkinson,  of  Hamlin,  and  Williams, 
Scott  &  Lovett,  of  Huntington,  for  plaintiffs 
in  error.  Leftwich,  Bymside  &  Shaffer,  of 
Madison,  for  defendants  in  error. 

WILLIAMS,  J.  Plaintiffs,  A  B.  MitcheU 
and  A.  E.  Adkins,  partners  in  a  logging  con- 
tract, recovered  a  judgment  against  H.  A 
Davis,  W.  H.  Muth,  and  L.  S.  Davis,  part- 
ners trading  as  the  Qem  Lumber  Company, 
for  the  sum  of  $260.34,  and  they  were  award- 
ed this  writ  of  error.  Defendants  were  en- 
gaged in  the  manufacture  and  sale  of  lum- 
ber, and  had  constructed  a  tramroad  extend- 
ing from  their  sawmill,  up  a  stream,  into 
some  standing  timber  which  they  had  pur- 
chased. They  employed  A  B.  Mitchell  and 
Joseph  McNeeley  on  April  21,  1910,  to  cut, 
haul,  and  place  the  timber  on  skids  at  their 
mill,  at  the  price  of  |5  per  1,000  feet,  log 
scale.  Mitchell  and  McNeeley  were  to  use 
the  tramroad  over  which  to  haul  the  logs. 
It  was  also  mutually  agreed  that,  if  they 
should  fail  to  place  on  skids,  at  the  mill,  at 
least  8,000  feet  per  day,  or  if  defendants 
should  fail  to  saw  that  much  per  day,  the 
party  so  failing  should  forfeit  to  the  other 
75  cents  per  1,000  feet  for  the  shortage,  but 
that  said  forfeit  was  not  to  apply  in  case  of 
any  hindrance  in  the  work  beyond  the  con- 
trol of  the  party.  By  consent  of  all  parties, 
McNeeley  retired  from  the  contract  about 
the  last  of  November,  1910,  and  A  E>.  Ad- 
kins  took  his  place.  Payments  were  to  be 
made  on  the  15th  of  the  month  following  that 
in  which  the  work  was  done. 

[1]  This  action  was  brought  on  6th  of 
April,  1911,  to  recover  the  price  claimed  for 
logs  delivered  in  December,  1910,  and  in  Jan- 
uary and  February,  1911.  Plaintiffs  had  de- 
livered 139,191  feet  in  those  months.  The 
action  was  brought  in  a  justice's  court,  and, 
after  judgment  by  the  justice,  appealed  to 
the  circuit  court  Summons  was  issued  for 
$300,  and  plaintiffs'  account  filed  showed  a 
balance  due  them  of  |318.70.  It  is  argued 
that  this  fact  shows  that  the  amount  was  be- 
yond the  jurisdiction  of  a  justice.  Defend- 
ants moved  to  dismiss  the  action  on  this 
ground,  and  the  court  overruled  the  motion. 
This  was  not  error.  In  civil  actions,  the 
amount  demanded  by  the  summons  deter- 
mines the  justice's  jurisdiction.  Moore  v. 
Harper,  42  W.  Va.  39,  24  S.  B.  633;  Todd  v. 
Gates,  20  W.  Va.  464.  Plaintiffs  had  a  right 
to  release  a  part  of  their  claim,  which  they 
did,  in  order  to  bring  it  within  the  jurisdic- 


•For  otlier  csms  Me  same  topic  and  Motion  NXJMBBB  in  Deo.  Dig.  A  Am.  Dig.  Koj-No.  SerlM  ft  Rop'r  Ind«z« 
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tion  of  a  Justice.    Richmond  ▼.  Henderson, 
48  W.  Va.  389,  37  S.  E.  653. 

L2]  Defendants  sought  to  recoup  damages 
on  account  of  plaintiffs*  shortage  in  delivery 
of  logs,  and  filed  a  claim  of  recoupment  and 
offsets  amounting  to  more  than  plaintiffs' 
demand,  but  the  Jury  found  against  them. 
The  principal  assignment  of  error  urged  by 
their  counsel,  both  in  brief  and  in  oral  argu- 
ment, is  that  the  court  erred  in  overruling 
defendants'  motion  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial,  on  the 
ground  that  the  verdict  is  against  the  evi- 
dence. 

Plaintiffs  stipulated  in  writing  what  they 
should  forfeit  for  failing  to  deliver  8,000 
feet  of  logs  per  day.  It  is  virtually  admitted 
by  plaintiffs'  counsel  that  this  was  intended 
by  the  parties  as  liquidated  damages,  and 
was  not  a  penalty  to  secure  performance  of 
the  contract,  in  which  latter  case  defendants' 
recovery  would  be  limited  to  a  less  sum 
than  that  stipulated,  provided  their  actual 
damages  were  less.  That  plaintiffs  failed  to 
deliver  8,000  feet  per  day  Is  admitted. 
There  are  77  work  days  in  the  three  months 
covered  by  plaintiffs'  claim,  and  if  they  had 
delivered  an  average  of  8,000  feet  per  6Ay 
for  that  number  of  days,  the  total  amount 
would  have  been  616,000  feet ;  whereas  they 
delivered  only  139,190  feet,  thus  falling  short 
476,810  feet  That  quantity,  at  75  cents  per 
thousand,  would  amount  to  $357.60  which  Is 
more  than  plaintiffs  demand;  and,  unless 
plaintiffs  have  proven,  to  the  satisfaction  of 
the  Jury,  a  lawful  excuse  for  their  failure  to 
comply  with  that  part  of  their  contract,  the 
verdict  should  have  been  for  defendants, 
and  they  should  have  been  discharged.  The 
principal  question  Is:  Does  the  evidence  Jus- 
tify the  Jury  In  concluding  that  plaintiffs' 
failure  was  due  to  the  acts  and  conduct  of 
defendants,  or  their  agents  and  employes? 
It  is  not  claimed  that  plaintiffs  were  provi- 
dentially hindered.  But  there  is  evidence 
tending  to  prove  that  a  sufficient  quantity  of 
logs  were  cut  and  placed  on  the  skids,  along 
the  tramroad;  that  the  man  employed  to 
truck  them  to  the  mill  failed  to  deliver  them ; 
and  that  this  trucker  was  employed  and 
paid  by  defendanta 

By  the  terms  of  the  agreement,  plaintiffs 
were  to  use  defendants'  tramroad  to  get  the 
logs  to  the  mill.  Defendants  also  used  it, 
at  the  same  time,  to  haul  their  lumber  from 
the  mill  to  market  They  trucked  the  lumber 
up  the  tramroad  to  a  point  where  it  was 
carried  over  the  mountain  by  an  hoisting  en- 
gine to  a  railroad  on  another  stream.  There 
being  but  one  line  of  tramroad,  it  was  Im- 
practicable to  have  two  men  trucking  over  It 
in  opposite  directions  at  the  same  time.  One 
trucker  would  save  time  and  expense,  as  It 
would  not  be  necessary  for  him  to  haul  an 
empty  truck  either  way.  Consequently,  It 
was  mutually  agreed,  after  the  original  con- 
tract was  made,  that  one  man  should  do  all 
the  trucking.    Different  men  were  employed 


at  different  times  to  do  this,  the  last  one  be- 
ing a  man  named  linkous.  The  Jury  could 
properly  infer  from  the  evidence  that  he  was 
the  servant  of  defendants.  He  was  paid  60 
cents  per  1,000  feet  for  trucking  logs  to  the 
mill,  and  a  certain  other  price  per  1,000  for 
trucking  the  lumber  to  the  hoisting  engine. 
With  the  exception  of  one  time  when  Mitchell 
sent  him  a  check,  Linkous  was  paid  by  de- 
fendants, and  the  amount  paid  him  on  plain- 
tiffs* account,  to  wit  60  cents  per  1,000, 
charged  against  them.  Mr.  Mitchell  swears: 
"We  took  their  man  to  do  our  trucking  by 
agreement  VFlth  them.  •  •  •  Mr.  Davis 
paid  him  and  charged  us  up  with  It"  A 
man  named  Woodyard  seems  to  have  had  the 
contract  to  do  the  trucking  at  one  time,  and 
he  employed  other  men  to  do  the  work.  L. 
S.  Davis  admits,  in  his  testimony,  that  they 
had  a  contract  with  Woodyard  to  do  the 
trucldng,  but  says  he  did  not  employ  Lrinkous. 
But  he  is  here  evidently  testifying  to  a  con- 
clusion which  he  has  Incorrectly  drawn,  for 
he  admits  that  linkous  took  over  the  Wood- 
yard  contract  with  defendants'  consent.  It 
also  appears  that,  before  plaintiffs  quit  the 
Job,  defendants  bought  Linkous*  teams  and 
undertook  to  do  the  trucking  themselves, 
and  charged  plaintiffs  75  cents  per  1,000  feet 
The  exact  terms  of  the  Woodyard  contract  do 
not  appear,  but  that  It  was  made  between 
him  and  defendants,  the  Jury  could  well  be- 
lieve. Defendants  admit  that  Linkous  had 
acquired  Woodyard's  rights  under  that  con- 
tract with  their  assent,  and  that  he  was  op- 
erating under  It  Such  arrangement  was 
carried  on  with  the  tadt  consent,  if  not  ex- 
pressed agreement,  of  all  parties,  and 
amounted  to  a  modification,  pro  tanto,  of  the 
original  contract  between  plaintiffs  and  de- 
fendants. Inasmuch  as  defendants  had  em- 
ployed Linkous,  and  were  paying  him  for  all 
his  services,  they  had  a  right  to  discharge 
him,  if  his  work  was  not  satisfactory.  Plain- 
tiffs had  no  right  to  discharge  him ;  neither 
was  it  practicable,  so  long  as  he  was  retain- 
ed by  defendants,  to  employ  a  different  man 
to  haul  the  logs  to  the  mill.  In  view  of  these 
facts  and  circumstances,  the  Jury  were  Jus- 
tified in  believing  that  plaintiffs  were  pre- 
vented from  performing  their  contract,  ac- 
cording to  its  terms,  by  the  acts  of  defend- 
ants, their  agents  and  servants.  This  being 
true,  the  law  does  not  hold  plaintiffs  liable 
in  damages. 

"Where  the  performance  of  a  contract  ac- 
cording to  its  terms  has  been  prevented  by 
the  obligee  therein,  he  will  not  be  permitted 
to  recover  the  liquidated  sum  stipulated  to 
be  paid  on  a  breach."  19  A.  St  E.  E.  L. 
(2d  EXl.)  423.  This  question  arose  in  Dodd 
V.  Churton,  1  Q.  B.  Div.  (1897)  562.  There 
plaintiff  agreed  to  complete  certain  building 
works,  according  to  specifications  and  draw- 
ings, by  June  1,  1892,  or  forfeit  £2  a  week 
for  every  week  the  work  remained  unfinished 
after  that  date,  as  liquidated  damages.  The 
contract  also  provided  that  he  should  make 
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any  alterations  or  additions,  not  contained  in 
the  drawings  and  spedficationa,  that  might  be 
directed  by  the  architect,  and  that  such  alter- 
ations sbonld  not  vitiate  the  contract,  but 
that  deductions  from  or  additions  to  the  con- 
tract price  should  be  made  according  to  the 
schedule  of  prices  in  the  spedflcations  for 
like  work.  The  building  was  not  completed 
until  December  5,  1892;  and  the  contractor 
had  i>erformed  additional  work  to  the  amount 
of  more  than  £22.  The  contractor  sued 
for  the  balance  due  him,  and  defendant 
sougbt  to  recoup  liquidated  damages  for  the 
delay  at  the  rate  of  £2  per  week.  The 
court  held  that  the  additional  work,  which 
was  shown  to  require  at  least  two  or  three 
weeks  additional  time,  was  a  lawful  excuse 
for  not  completing  the  work  in  the  time  spec- 
ified, and  exonerated  the  contractor  from 
liability  to  pay  the  liquidated  damages. 

Willis  V.  Webster,  1  App.  Div.  301,  37  N. 
T.  Supp.  354,  decides  the  same  prindpla  There 
a  contractor  had  agreed  to  complete  certain 
buildings  by  a  certain  day,  and,  if  not  com- 
pleted by  that  time  he  was  to  forfeit  |250  a 
day,  as  liquidated  damages,  for  every  day 
thereafter  until  the  work  was  completed.    He 
sued  to  recover  a  balance  claimed  to  be  due 
him,  and  defendants  set  up  a  counterclaim 
for   liquidated   damages,   alleging   that   the 
completion  of  the  contract  had  been  delayed 
about  a   month.     Plaintiff  replied  that  the 
delay  had  been  caused  by  defendants,  their 
agents,  contractors,  and  mechanics;  that  de- 
fendants had  given  other  contractors  posses- 
sion of  portions  of  the  premises  that  were 
necessary  for  plaintiffs'  use  in  order  to  com- 
plete his  work.     Finding  that  the  facts  re- 
plied were  proven,  substantially  as  alleged, 
the  court  held  that  the  contractor  was  ex- 
onerated from  the  payment  of  damages.     It 
furthermore  held  that,  even  though  defend- 
ants' acts  did  not  account  for  the  entire  de- 
lay, still  it  was  not  possible  to  apportion  the 
liability.    The  court  in  its  opinion  says:  "It 
is  impossble  under  the  contract  to  apportion 
liquidated  damages.    Either  the  liability  for 
the  liquidated  damage  exists  or  It  does  not 
It  cannot  half  exist  and  half  be  waived.    In 
the  case  at  bar  there  was  a  definite  contract, 
which  was  abrogated  by  the  acts  of  both  par- 
ties;  and  it  requires  equally  concerted  action 
to  breathe  life  into  it  again — of  evidence  of 
which  the  case  is  entirely  barren."  . 

Such  we  understand  to  be  the  effect  of  the 
court's  holding  In  the  English  case  above  cit- 
ed. There  was  no  apportionment  in  that 
case,  although  the  delay  had  continued  for 
six  months,  and  the  evidence  showed  that 
the  extra  work,  relied  on  to  excuse  delay, 
could  have  been  performed  in  two  or  three 
weeks. 

In  Welch  v.  McDonald,  85  Va.  500,  8  S.  B. 
711,  the  Supreme  Court  of  Appeals  of  Vir- 
ginia applied  the  same  rule.  McDonald  Bros, 
had  a  contract  with  the  dty  of  Roanoke  to 
build  a  jail  and  Jailer's  house,  and  subcon- 


tracted with  Welch  and  Dull  to  furnish  the 
stone  for  the  walls  of  the  building,  the  stones 
to  be  dressed  and  marked,  so  that  each  stone 
would  fit  into  its  proper  place,  at  the  price  of 
$8.50  per  cubic  yard.  All  the  stone  was  to 
be  delivered  by  the  22d  of  June,  1886,  and 
if  not,  Welch  and  Dull  were  to  forfeit  $5 
a  day  for  each  day  thereafter  the  contract 
remained  unfulfilled.  The  contract  was  not 
completed  at  the  time  stipulated,  and  Mc- 
Donald Bros,  thereupon  took  the  work  out 
of  the  hands  of  thdr  subcontractors,  and 
completed  the  buildings  themselves.  On  the 
1st  of  October,  following,  McDonald  Bros, 
brought  an  action  against  Welch  and  Dull, 
claiming  damages,  at  the  rate  of  $5  a  day, 
from  June  22d  until  the  time  of  bringing 
their  suit,  amounting  to  $500.  They  also 
claimed  additional  damages,  the  whole  of 
their  claim  aggregating  $4,758.87.  Under  the 
Instructions  of  the  trial  court,  the  jury  found 
for  the  plaintiffs  the  sum  of  $1,907.38,  and 
the  court  rendered  judgment  therefor.  By 
way  of  excusing  delay,  it  was  proven  that 
Welch  and  Dull  were  prevented  from  com- 
pleting their  contract  by  the  time  agreed,  by 
the  failure  of  McDonald  Bros,  to  furnish 
them  with  a  copy  of  the  plans  and  spedfica- 
tions,  without  which  they  could  not  dress 
and  mark  the  stones  for  their  proper  places 
in  the  walls  of  the  buildings,  as  they  were 
bound  to  do.  The  Court  of  Appeals  held  that 
they  had  shown  a  lawful  excuse  and  were 
exonerated  from  liability  to  pay  damages 
for  the  delay,  and  reversed  the  judgment 

Applying  the  law  to  the  state  of  fact.s 
which  the  jury  evidently  found  to  exist,  it 
results  in  an  affirmance  of  the  judgment. 
Judgment  affirmed. 

'^'"^"'^  (73  'vv.  Va.  403) 

MITCHELL  &  McNEELEY  v.  DAVIS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  16,  1913.) 

(SyUahus  hy  the  Court,) 

Dahaoeb  (S85*)— Bbeach  op  Contract— Liq- 
uiDATEO  Damages— Right  to  Recoveb. 
Liquidated  damages  stipulated  for  in  a 
logging  contract,  for  failure  to  deliver  on  skids 
at  the  sawmill  8,000  feet  of  logs  per  day  dur- 
ing the  continuance  of  the  contract,  cannot  be 
charged  against  the  contractor,  where  the  fail- 
ure to  deliver  such  quantity  is  caused  by  the 
default  of  both  contracting  parties. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S§  17^-181,  18a-187;  Dec.  Dig.  § 
85.*] 

Error  from  Circuit  Court,  Lincoln  County. 

Action  by  Mitchell  ft  McNeeley  against  H. 
A.  Davis  and  others.  Judgment  for  plain- 
tilfs,  and  defendants  bring  error.     Affirmed. 

D.  E.  Wilkinson,  of  Hamlin,  and  Williams, 
Scott  &  Lovett,  of  Huntington,  for  plaintiffs 
in  error.  Leftwich,  Bymside  &  Shaffer,  of 
Madison,  for  defendants  in  error. 

WILLIAMS,  J.  A.  B.  Mitchell  and  Joseph 
McNeeley  recovered  a  judgment  in  assumpsit 


*For  other  casM  lee  umo  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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against  H.  A.  Davla^  W.  H.  Muth,  and  L.  S. 
Davis,  partners  doing  business  In  the  name 
of  the  Gem  Lumber  Company,  for  the  sum  of 
1641.60,  and  defendants  were  awarded  this 
writ  of  error.  The  suit  was  brought  to  re- 
cover an  alleged  balance  due  on  a  logging 
contract  Defendants  were  operating  a  saw- 
mill, and  had  built  a  tramroad  to  some  tim- 
ber which  they  had  purchased,  and  plaintiffs 
contracted  to  cut  and  haul  the  timber  and 
place  it  on  skids  at  the  sawmill,  at  the  price 
of  $5  per  1,000  feet,  scale  measure,  they  to 
have  the  use  of  the  tramroad.  The  case  is 
similar  In. many  respects  to  the  one  of  Mitch- 
ell &  Adklns  against  these  same  defend- 
ants, decided  at  the  present  term  of  this 
court  They  both  grow  out  of  the  same  con- 
tract This  action  is  for  a  balance  claimed 
for  logs  hauled  from  the  beginning  of  the 
contract  up  to  the  1st  of  December,  1010, 
when,  with  common  consent,  Adklns  took  Mc- 
Neeley's  place  In  the  contract ;  while  the  oth- 
er action  was  to  recover  for  logs  hauled  in 
the  three  months  following  the  1st  of  Decem- 
ber. It  does  not  appear  in  this  case,  as  it 
did  In  the  other,  that  the  same  person  was 
employed  to  truck  logs  to  the  sawmill  for 
plaintiffs  and  the  sawed  lumber  away  from 
it  over  the  same  tramroad,  for  defendants. 
Otherwise  the  fftcts  in  the  two  cases  are 
similar. 

The  matters  in  controversy  arise  out  of 
the  following  provisions  In  the  contract: 
"Party  of  second  part  are  to  put  8,000  feet 
on  skids  at  mill  per  day  and  party  of  first 
part  to  saw  8^000  feet  per  day,  and  should 
either  party  fail  to  do  so,  they  shall  forfeit 
seventy-five  cents  per  1,000  feet  for  each 
day  to  party  damaged.  Said  forfeit  not  to 
apply  in  case  of  providential  Interference  or 
rather  hindrance  beyond  the  control  of  either 
party.  ♦  ♦  •  It  is  agreed  that  party  of 
first  part  are  to  retain  20%  of  amount  of 
each  month's  work  for  first  three  months  as 
a  guarantee  that  the  longest  haul  will  be 
done  and  when  it  is  done  then  said  20%  be- 
comes, due  and  payable,  otherwise  it  will  be 
retained  by  parties  of  first  part  to  help  pay 
additional  cost  of  hiring  said  longest  haul 
and  when  done,  should  any  remain  It  will  be 
due  and  payable  to  party  of  second  part'* 

Defendants  claim  damages  on  two  grounds : 
(1)  Liquidated  damages  for  plaintiffs'  failure 
to  deliver  on  the  skids  at  the  sawmill  8,000 
feet  of  logs  per  day,  and  (2)  unliquidated 
damages  for  their  abandoning  the  contract 
before  the  longest  haul  was  completed.  It  is 
admitted  that  not  more  than  495,657  feet  of 
logs  were  delivered  up  to  December  1,  1910, 
the  time  covered  by  this  suit  This  was 
963,315  feet  short  of  a  dally  average  of  8,000 
feet  which,  at  76  cents  per  1,000,  amounts  to 
1722.48.  It  is  also  admitted  that  the  for- 
feiture of  75  cents  per  1,000  was  Intended  as 
liquidated  damages,  and  not  as  a  penalty. 
Defendants  sought  to  set  off  or  recoup  this 
sum    against   plaintiffs'    demand,    and    the 


Jury  found  against  them.  There  is  evidence 
tending  to  prove  that  the  failure  to  deliver 
8,000  feet  dally  was  owing,  in  part  at  least, 
to  the  default  of  defendants;  and.  In  view 
of  the  verdict  It  being  for  the  full  amount 
claimed  by  plaintiffs,  the  Jury  must  have  con- 
cluded that  defendants  were  partly  to  blame 
for  plaintiffs'  breach  of  this  provision  In  the 
contract  The  evidence  is  very  conflicting  on 
this  point  The  forfeiture  provision  is  mutu- 
al, and  plaintiffs  were  not  obliged  to  put  8,- 
000  feet  of  logs  at  the  mill  if  defendants  did 
not  saw  that  quantity  dally.  There  Is  testi- 
mony tending  to  prove  that  'or  many  days 
when  logs  were  on  the  skids,  the  mill  was 
not  sawing;  that  defendants  sometimes  clos- 
ed down  the  mill  when  they  had  logs  to 
saw,  and  put  the  hands  to  work  on  the  tram- 
road.  Two  or  three  witnesses  testify  that 
in  the  month  of  October  the  mill  was  closed 
down  for  as  much  as  two  weeks  when  there 
were  logs  on  the  skldway,  and  that  during 
that  time  the  teams  of  one  of  plaintiffs'  em- 
ployte  were  Idle.  In  view  of  this  testimony, 
the  Jury,  no  doubt  concluded  that  both  par- 
ties were  at  fault  Liquidated  damages^  be- 
ing an  entirety,  cannot  be  apportioned  be- 
tween the  parties  when  both  parties  are  in 
default  There  Is  no  way  of  ascertaining  to- 
what  extent  the  default  of  one  affected  the 
default  of  the  other.  When  both  parties  are 
to  blame  for  noncompliance  with  the  terms 
of  a  contract  there  can  be  no  apportionment 
of  the  liquidated  damages  therein  stipulated 
for.  19  A.  &  E.  E.  L.  (2d  Ed.)  423 ;  Todd  v. 
Churton,  1  Q.  B.  Dlv.  (1897)  562;  WUUs  v. 
Weaver,  1  Hun  (N.  Y.)  121;  Welch  v.  Mc-^ 
Donald,  85  Va,  500,  8  S.  E.  711 ;  Champlaln 
Construction  Co.  v.  O'Brien  (C.  C.)  117  Fed. 
271.  In  the  last  case  above  cited,  the  federal 
court  held  as  follows:  "Liquidated  damages 
stipulated  for  in  a  contract  for  railroad  con- 
struction for  each  day's  delay  In  the  comple 
tlon  of  the  work  after  the  time  fixed  cannot 
be  deducted  against  the  contractor,  where 
the  delay  was  caused  by  the  default  of  both 
parties,  and  It  is  Impossible  to  apportion  the 
damages  between  them."  See,  also,  1  Suther- 
land on  Damages  (3d  Ed.)  |  299. 

The  jury  also  rejected  defendants'  set-off 
or  recoupment  of  $244.61,  which  they  claimed 
as  damages  for  plaintiffs'  failure  to  complete 
the  Job.  This  Item  was  claimed  under  the- 
second  clause  above  quoted  from  the  con- 
tract authorizing  the  retention  of  20  per 
cent  to  secure  the  long  haul.  The  Job  was 
abandoned  before  all  the  timber  was  hauled*, 
and  defendants  claim  that  it  cost  them  $244.- 
61  more  to  have  the  logging  completed  thai^ 
the  price  they  had  agreed  to  pay  plaintiffs. 
The  above  sum  is  ascertained  by  estimating. 
20  per  cent  of  the  amount  due  each  month, 
at  $5  per  1,000,  on  the  amount  of  timber 
hauled.  Defendants  do  not  say  exactly  how 
much  more  the  work  cost  them  than  they 
would  have  had  to  pay  plaintiffs^  but  one  of 
them  does  say  that  It  cost  them  the  abov^^ 
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sam.  It  Is  not  clear  whether  the  witness 
meant  that  that  amount  was  the  entire  cost 
of  completing  the  job,  or  was  only  the  extra 
cost  above  $5  per  1,000  feet  If  he  meant 
the  former,  it  proves  no  damages.  Adkins 
had  taken  the  place  of  McNeeley  in  the  con- 
tract with  the  consent  of  defendants,  and 
Mitchell  and  Adkins  abandoned  the  job  be- 
fore it  was  completed.  It  Is  therefore  ques- 
tionable whether  these  plaintiffs,  Mitchell  & 
McNeeley,  could  be  held  responsible  for  the 
default  of  Mitchell  ft  Adkins.  But  we  are 
not  called  upon  to  decide  this  question  in 
view  of  the  admission  of  evidence  to  prove 
it,  as  if  plaintiffs  were  liable,  and  the  find- 
ing of  the  jury  against  defendants'  claim. 
There  is  evidence  tending  to  prove  that  it 
cost  defendants  less  than  $5  per  1,000  feet 
to  complete  the  job,  and  the  jury  evidently  so 
believed.  John  Stowers  testifies  that  he  help- 
ed finish  the  job,  and  was  paid  $3.50  per  1,- 
000  feet  He  evidently  means  that  that  was 
the  price  paid  him  for  logging  the  timber  to 
the  tramroad,  for  he  was  immediately  asked 
what  it  was  worth  to  truck  it  to  the  mill, 
and  replied  that  it  was  worth  |1  per  1,000. 
This  evidence  tends  to  prove  that  it  cost  de- 
fendants 50  cents  less  per  1,000  to  finish  the 
job  than  they  had  agreed  to  pay  Mitchell 
&  McNeeley.  If  they  succeeded  in  getting 
the  job  completed  at  less  per  1,000  feet,  or 
even  at  the  same  price  they  had  agreed  to 
pay  plaintiffs,  they  sustained  no  damages  on 
that  score. 

There  is  no  dispute  as  to  the  quantity  of 
timber  hauled  by  plaintiffs,  or  as  to  the  cor- 
rectness of  the  amount  for  which  they  sue. 
The  only  controverted  questions  relate  to  de- 
fendants' right  of  recoupment  or  set-off, 
and,  their  right  thereto  resting  on  contro- 
verted facts,  the  existence  of  which  depends 
solely  upon  confiicting  oral  testimony,  the 
(jourt  is  not  authorized  to  disturb  the  ver- 
dict 

The  judgment  is  affirmed. 


<78  W.  Va.  4OT) 

GARNER  V.  MARTIN  et  aL . 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  16,  1913.) 

(SyllaluM  hy  the  Court) 

1.  Fraudulent  Conveyances  (8  115*)  — 
Pbefebences  -—  Tbansfeb  by  Insolvent 
Debtob. 

A  debt,  though  bona  fide,  doe  from  one 
who  is  Insolvent,  can  not  be  preferred  through 
a  transfer  of  property  made  by  him  after  the 
time  the  debt  is  contracted. 

[Ed.  Note.— For  other  oases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i§  370,  375-377;  Dec 
Dig.  i  115.*1 

2.  Fbaudulbnt  Convstances  (§  248*)— Mobt- 
GAGES  (I  66*)  —  Limitations  —  Deed  ov 
Tbust— Deliveby. 

A  deed  is  not  completely  made  until  it  is 
delivered;  bo  where  a  deed  of  trust  constitut- 
ing an  unl9wful  preference,  though  bearing 
date  long  previous,  is  admitted  to  record  with- 
in eight  months  after  its  delivery  by  the  gran- 
tor, a  suit  to  have  it  declared  an  unlawful  pref- 


erence, instituted  within  four  months  after  the 
admission  to  record,  is  within  the  Umit  fixed 
for  such  suit  by  Code  1906,  ch.  74,  sec  2. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §]  730-734;  Dec. 
Dig.  t  248;*  Mortgages,  Cent  Dig.  i  161; 
Dec.  Dig.  S  66.*] 

3.  Fbaudulent  Conveyances  (§  126*)  — 
"PBEraBENCE**— Payment  or  Fbe-existing 
Debt. 

The  statute  embraces  within  its  meaning 
of  unlawful  preferences  the  payment  of  a  bona 
fide  pre-existing  debt,  when  such  payment  ii 
brought  about  through  the  agency  of  a  trans- 
fer of  property  which  constitutes  an  unlawful 
preference. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  402;  Dec.  Dig.  | 
126.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  6,  pp.  5498,  5499 ;   voL  8,  p.  7759.] 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  J.  A.  Garner  against  Hall  Martin 
and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.     AfiSrmed. 

J.  W.  Perry  and  Holt,  Duncan  &  Holt,  all 
of  Huntington,  for  appellants.  Wilson  A 
Livezey,  of  Huntington,  for  appellee. 

ROBINSON,  J.  On  April  24,  1909,  Davis 
conveyed  to  Martin  a  house  and  lot  in  the 
city  of  Huntington.  A  part  of  the  purchase 
price  was  left  unpaid.  No  vendor's  lien  to 
secure  the  same  was  retained  in  the  deed. 
Martin  later  became  insolvent,  owing  Gamer 
and  others.  A  deed  of  trust  executed  by 
Martin  and  wife,  conveying  the  property  for 
the  security  of  the  unpaid  purdiase  money 
debt  to  Davis,  was  admitted  to  record  on 
November  10,  1910.  This  deed  of  trust  bore 
the  same  date  as  that  of  the  deed  from  Davis 
to  Martin.  The  certificates  of  acknowledg- 
ment to  the  deed  of  trust  show  that  Martin 
acknowledged  it  on  October  10,  1909,  and 
that  his  wife  acknowledged  it  on  November 
9,  1910.  Martin  and  wife,  on  December  5, 
1910,  conveyed  the  property  to  one  Sheets, 
who,  as  part  consideration  for  the  convey- 
ance, paid  Davis  the  debt  covered  by  the 
deed  of  trust,  and  took  from  him  a  release 
of  the  lien.  Garner,  claiming  that  the  deed 
of  trust  constituted  an  unlawful  preference 
in  favor  of  Davis,  instituted  this  suit  on 
February  27,  1911,  properly  making  all  par- 
ties to  the  transaction  defendants.  The  ob- 
ject of  the  suit  is  to  set  aside  the  preference 
which  plaintiff  claims  Davis  obtained  by  the 
deed  of  trust  and  to  have  the  money  received 
by  Davis  thereunder  applied  pro  rata  among 
all  of  Martin's  creditors. 

Davis  answered  that  the  deed  of  trust  did 
not  constitute  an  unlawful  preference — that 
it  was  executed  at  the  time  the  debt  secured 
by  it  was  contracted,  and  was  therefore  with- 
in the  saving  of  the  statute.  None  of  the 
other  defendants  answered.  Though  plain- 
tiff replied  generally  to  the  answer  and  filed 
the  depositions  of  several  witnesses,  no  evi- 
dence was  offered  in  contradiction  thereto. 
The  court  granted  the  relief  prayed  for  by 
plaintiff,  and  Davis  has  appealed. 
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[1]  Appellant  submits  that  the  deed  of 
trust  secured  a  bona  fide  debt  contracted  at 
the  time  the  deed  of  trust  was  made,  and 
that  therefore  by  the  proviso  of  the  statute, 
Code  1906,  ch.  74,  sec.  2,  it  did  not  constitute 
an  unlawful  preference.  But  it  clearly  ap- 
pears from  the  evidence  that  the  deed  of 
trust  was  not  made  and  delivered  until  long 
after  the  debt  undertaken  to  be  preferred 
thereby  had  been  contracted.  Nothing  in  the 
case  except  the  mere  date  of  the  deed  of 
trust  tends  to  support  appellant's  contention 
that  it  was  made  at  the  time  the  debt 
was  contracted.  The  .  presumption  aris- 
ing from  the  date  of  the  instrument  is 
fully  overcome  by  facts  and  circumstances 
in  evidence  showing  that  the  deed  of  trust 
was  not  delivered  so  as  to  become  operative 
until  long  after  the  debt  was  contracted  and 
after  Martin  had  become  hopelessly  insolvent. 
Indeed  it  is  not  even  shown  that  a  security 
for  the  debt  was  contemplated  when  the  debt 
was  contracted.  From  the  facts  and  circum- 
stances proved  it  would  clearly  seem  that  the 
maldng  of  this  deed  of  trust  was  conceived 
long  after  the  time  of  the  date  of  the  same. 
A  debt,  though  bona  fide,  due  from  one  who 
is  insolvent  can  not  be  preferred  through  a 
transfer  of  property  made  by  him  after  the 
time  the  debt  is  contracted.  Feely  v.  Bryan, 
55  W.  Va.  586.  47  S.  B.  307. 

[2]  It  is  contended  that  the  suit  is  barred 
by  the  statutory  limit.  But  the  evidence 
proves  beyond  question  that  the  instrument 
was  not  delivered  to  appellant  or  to  the  trus- 
tee and  thus  made  a  complete,  effective  trans- 
fer until  the  fall  of  1910.  We  shall  not 
dwell  on  the  evidence.  The  testimony  of 
Martin  and  that  of  his  wife  can  not  be  mis- 
understood in  this  particular.  The  facts  and 
circumstances  proved  by  plaintiff  are  quite 
conclusive.  Why  did  not  appellant  avail  him- 
self of  the  opportunity  to  prove  otherwise? 
He  was  a  party  to  the  transaction  and  Icnew 
the  date  of  the  actual  delivery  of  the  deed. 
His  silence  in  the  face  of  what  has  been 
proved  means  something.  It  virtually  con- 
fesses the  fact  that  the  delivery  of  the  deed 
of  trust  was  in  the  fall  of  1910.  The  date  of 
the  deed  of  trust  and  of  Martin's  acknowl- 
edgment thereto  are  unimportant,  since  the 
evidence  shows  that  the  instrument  was  not 
delivered  until  long  after  the  time  of  either. 
All  that  has  been  argued  as  to  the  inadmissi- 
bility of  parol  evidence  to  show  a  mistake 
made  by  the  notary  in  writing  1909  for  1910 
in  the  date  of  Martin's  acknowledgment  is 
wholly  immaterial.  A  deed  is  not  completely 
made  until  is  is  delivered  by  the  grantor  as 
such.  The  statute  says  that  if  the  transfer 
is  admitted  to  record  within  eight  months 
after  it  Is  made,  the  suit  to  declare  it  an 
unlawful  preference  shall  be  Instituted  with- 
in four  months  after  the  admission  to  rec- 
ord. Code  1906,  ch.  74,  sec.  2.  Now.  this  doed 
of  trust  was  admitted  to  record  within  eight 
mouths  after  the  time  that  the  evidence 
shows  it  was  delivered  by  the  grantor — ^in 
other  words  within  eight  months  after  it  was 


made;  and  the  suit  was  instituted  within 
four  months. after  the  admission  to  record. 
So  the  suit  is  within  the  time  prescribed  by 
the  statute. 

[3]  Again  it  is  contended  that  the  statute 
against  preferences  does  not  embrace  the 
payment  of  a  bona  fide  debt  within  the  mean- 
ing of  preferences.  Yet  it  does,  when  the 
payment  is  brought  about  through  the  force 
of  a  transfer  constituting  an  unlawful  prefer- 
ence. The  statute  directly  prohibits  the 
securing  of  a  pre-existing  debt  through  any 
transfer  by  an  insolvent  debtor  if  the  same 
•operates  as  a  preference  over  other  creditors. 
Then  surely  a  creditor  obtaining  payment  of 
his  debt  through  the  agency  of  any  such  un- 
lawful transfer  may  be  made  to  share  pro 
rata  ^he  money  so  received  with  the  other 
creditors  of  the  insolvent.  It  was  simply 
meant  that  one  creditor  of  an  insolvent  debt- 
or should  not  get  his  money  in  preference  to 
other  creditors  by  a  transfer  of  property 
made  by  the  insolvent  to  secu^^e  a  pre-exist- 
ing debt  The  statute  may  therefore  be  in- 
voked either  before  or  after  a  preferential 
transfer  by  an  insolvent  has  fully  attained  the 
purpose  for  which  it  was  made.  Wolf  v.  Mc- 
Gugin,  37  W.  Va.  552,  16  S.  B.  797;  Drug 
Co.  V.  Faulconer,  52  W.  Va.  581.  44  S.  B.  204. 

Let  an  order  be  entered  affirming  the  decree. 


(U5  Va.  493) 
CHESAPEAKE  &  O.  RY.  CO.  Y.  RUCKMAN. 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

28,  1913.) 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  D.  G.  Ruckman  against  the  Chesa- 
peake &  Ohio  Rnllway  Company.  Judirment  for 
plaintiff,  and  defendant  brings  error.  Reversed, 
and  bill  dismissed. 

PER  CURIAM.  This  cause,  which  is  pend- 
ing in  this  court  at  its  place  of  session  at  Staun- 
ton, having  been  fully  heard,  but  not  determin- 
ed at  said  place  of  session,  this  day  came  here 
the  parties,  by  counsel,  and  the  court,  having 
maturely^  considered  the  transcript  of  record 
of  the  judgment  aforesaid  and  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  said 
judgment  is  erroneous  and  should  be  reversed 
upon  the  authority  of  Chicago  &  Alton  Rail- 
road Co.  V.  Kirby.  225  U.  S.  165,  32  Sup.  Ct 
648,  56  Jj.  Ed.  1033. 

It  is  therefore  considered  that  the  same  be 
reversed  and  annulled,  and  that  the  plaintiff 
in  error  recover  of  the  defendant  in  error  its 
costs  by  it  expended  in  the  prosecution  of  its 
writ   of  error  and  supersedeas  aforesaid   here. 

And  this  court,  proceedmg  to  enter  such  judg- 
ment as  the  said  circuit  court  ought  to  have 
entered,  is  also  of  the  opinion  that  the  law  aris- 
ing upon  the  demurrer  of  the  defendant  to  the 
evidence  of  the  plaintiff  is  for  the  defendant, 
that  the  said  evidence  is  not  sufficient  to  main- 
tain the  issue  joined  on  the  part  of  the  plain- 
tiff. Therefore  it  is  further  considered  that  the 
said  demurrer  be  sustained,  that  the  plaintiff 
take  nothing  by  his  bill,  and  that  the  defend- 
ant go  thereof  without  day  and  recover  against 
the  plaintiff  its  costs  by  it  about  its  defense 
in  said  circuit  court  expended. 

Which  is  ordered  to  be  entered  in  the  order 
book  here  and  forthwith  certified  to  the  clerk  of 
this-  court  at  Staunton,  who  will  enter  this  or- 
der in  the  order  book  there  and  certify  it  to  the 
said  circuit  court. 

Reversed. 


8.  a) 
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(96  S.  C.  806) 

STATB  ▼.  ODOM  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.  6^ 

1914,) 

Cbdonal    Law    (|   964*)— New    Tmai/— Al- 
lowance—Obdbb. 

Where  the  court  allowe  an  accused  a  new 
trial  on  a  matter  of  law,  or  denies  the  order 
on  the  ground  that  it  is  without  Jurisdiction, 
the  better  practice  is  for  the  order  to  specify 
the  ground  for  allowance,  or  to  intimate  what 
the  court  would  do  if  dothed  with  the  power  to 
entertain  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  §§  2410,  2420;  Dec.  Dig.  i 
964>] 

Appeal  from  General  Sessions  Circuit 
Court  of  Spartanburg  County;  G.  W.  Gage, 
Judge. 

A.  Bart  Odom  and  Tom  Odom  were  con- 
victed of  murder,  and  John  Watson  was  con- 
victed of  manslaughter.  From  an  order 
granting  a  new  trial,  the  state  appeals.  Af- 
firmed. 

Attorney  General  Tho&  H.  Peeples  and 
Stanyame  Wilson,  of  Richmond,  Va.,  for  the 
State.  Nicholls  &  Nicholls,  A.  B.  Hill,  and 
C.  P.  Sima,  all  of  Spartanburg,  for  respond- 
ents. 

WATTS,  J.  The  defendants  were  Indict- 
ed and  tried  for  the  murder  of  B.  F.  Uanna, 
in  Spartanburg  county,  at  the  spring  term  of 
the  court,  1913,  and  were  found  guilty:  A. 
Bart  Odom  and  Thomas  Odom  of  murder 
with  recommendation  to  mercy,  and  John 
Watson  of  manslaughter,  and  the  Odoms 
were  sentenced  to  imprisonment  for  life,  and 
Watson  for  five  years.  The  defendants  gave 
notice  of  intention  to  appeal,  and  afterwards, 
upon  notice  duly  given,  moved  for  a  new  trial 
on  after-discovered  evidence  on  the  ground 
that  one  of  the  jurors,  Robert  Morrow,  was 
related  to  the  deceased,  B.  F.  Hanna,  within 
the  sixth  degree,  and  therefore  disqualified 
to  sit  on  the  Jury,  and  that  neither  the  de- 
fendants nor  their  attorneys  were  aware  of 
this  fact  until  several  weeks  after  the  trial ; 
that  the  court  was  requested  to  ask  the  ju- 
rors before  they  were  sworn  whether  they 
were  related  by  blood  or  marriage  to  the  de- 
ceased or  to  the  defendants ;  that  such  ques- 
tions were  asked  and  no  response  made,  ex- 
cept by  one, Juror,  who  was  stood  aside  on 
account  of  relationship;  that  Morrow  made 
no  response.  Morrow  makes  affidavit  that 
he  did  not  know  of  any  connection  between 
Hanna,  the  deceased,  at  that  time,  and  did 
not  hear  of  it  until  long  after  the  txial.  Up- 
on hearing  the  motion  his  honor,  Judge  Mem- 
luinger,  in  a  short  order,  granted  a  new  trial 
to  the  defendants.  The  state  appealed  from 
this  order,  and  alleges  error  on  the  part  of 
his  honor  in  granting  a  new  trial  in  that  he 
abused  the  discretion  resting  in  him,  because 
the  connection  or  relationship  between  the 
Juror  and  the  deceased  was  too  remote,  and 
because  the  Juror  was  wholly  ignorant  of  its 


existence  until  after  the  adjournment  of  tht 
court  • 

It  cannot  be  ascertained  to  a  certainty 
from  the  inspection  of  the  short  order  pass- 
ed by  his  honor  in  the  case  granting  the 
new  trial  whether  he  did  It  solely  on  the 
ground  of  the  relationship  of  the  Juror  to 
the  deceased  and  was  controlled  solely  by 
that  fact  and  the  decision  of  this  court  in 
the  case  of  Robertson  v.  Telegraph  Co.,  90 
S.  C.  425,  73  S.  B.  786,  or  whether  he  did  it 
in  the  exercise  of  the  discretion  vested  in 
him,  but  we  are  Inclined  to  view  that  he  did 
it  in  the  exercise  of  his  discretion,  and  see 
no  erroneous  exercise  of  that  discretion,  and 
the  exceptions  will  have  to  be  overruled,  but 
we  again  call  attention  of  the  bench  and  bar 
to  the  importance  of  such  orders,  showing 
whether  the  trial  Judge  grants  the  same  sole- 
ly as  a  matter  of  law,  being  bound  under  the 
facts  of  the  particular  case  by  established 
law  and  decisions  of  the  court,  or  whether  he 
thinks  he  has  no  Jurisdiction,  in  which  case 
he  will  indicate  what  he  would  do  if  he  had 
the  power  and  the  right  to  exercise  his  dis- 
cretion, or  whether  he  grants  or  refuses  the 
order  in  the  exercise  of  his  discretion.  As 
was  said  by  this  court  in  Lowry  v.  Railroad 
Co.,  92  S.  C.  40,  75  S.  E.  280 :  **It  is  the  better 
and  saier  practice  for  a  circuit  Judge,  when  a 
motion  is  made  before  him  when  he  thinks 
he  has  no  power  to  entertain  it,  to  intimate 
what  he  would  do  if  he  were  clothed  with 
the  power,  whether  he  would  grant  or  refuse 
it,  and  then  upon  the  appeal  this  court  could 
determine  whether  he  had  erroneously  exer- 
cised his  discretion  or  not" 

Judgment  affirmed. 

GARY.  C.  J.,  and  HYDRICK  and  FRAS- 
BR,  JJ.,  concur. 

='^  (96  S.  C.  302) 

CITY  OF  SUMTER  v.  HOGAN. 

(Supreme   Court  of  South  Carolina.     Jan.   6, 

1914.) 

Okdcinal  Law  (§  265*)  —  Prosecution  Be- 
FOBE  Recorder  —  Immediate  Signing  of 
Testimony— Waiver. 

Where  counsel  for  accused  notified  the  re- 
corder that  he  would  require  the  testimony  of 
the  witnesses  to  be  reduced  to  writing,  but 
failed  to  call  the  court's  attention  to  his  fail- 
ure to  have  the  witnesses  sign  their  testimony 
immediately  after  giving  same,  though  he  knew 
during  the  trial  that  such  failure  was  due  to 
an  oversight  on  the  part  of  the  recorder,  the 
right  to  object  to  such  failure,  the  witnesses 
having  signed  within  48  hours,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  5S9-541;   Dec  Dig.  §  255.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   G.  W.  Gage,  Judge. 

Joe  Hogan  was  convicted  in  the  recorder's 
court  in  the  City  of  Sumter  of  violating 
liquor  laws,  and,  from  an  order  sustaining  an 
objection  on  defendant's  appeal,  the  City  of 
Sumter  appeals.    Reversed. 


•For  other  cases  see  same  U^io  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
80  S.E.--32 


498 


80  SOUTHEASTERN  KBPORTEB 


(S.C. 


John  H.  Clifton,  of  Sumter,  for  appellant 
H.  D.  Moise,  of  Stunter,  for  respondent 

GABY,  0.  J.  The  record  contains  the  fbl- 
lowlng  statement  of  facts:  "The  above- 
named  defendant,  Joe  Hogan,  was  indicted  in 
the  recorder's  court  of  the  city  of  Sumter  on 
36  warrants,  all  of  which  charged  that  the 
defendant  sold  whisky  at  a  certain  time  to  a 
certain  party,  and  that  he  at  the  same  time 
and  place  stored  and  kept  in  his  possession 
alcoholic  liquors  and  beverages,  in  violation 
of  an  ordinance  of  said  city,  except  in  one 
warrant,  in  which  he  was  charged  only  with 
storing  alcoholic  liquors,  and  upon  this  war- 
rant he  pleaded  guilty.  He  was  tried  be- 
fore the  recorder  and  jury  upon  8  warrants, 
containing  the  counts  as  above  set  forth,  and 
he  was  convicted  upon  all  3  warrants,  and 
sentenced.  Thereafterwards  counsel  for  the 
defendant  and  counsel  for  the  dty  of  Sumter 
made  an  agreement  that  the  defendant 
should  plead  guilty  upon  the  remaining  32 
warrants,  and  that  the  appeal  in  the  8  cases 
upon  which  he  had  been  tried  should  de- 
termine the  pleas  of  guilty  in  the  32  war- 
rants upon  which  he  had  not  been  tried, 
but  upon  which  he  pleaded  guilty,  and  this 
agreement  will  be  found  set  out  in  ihe  case. 
The  defendant  appealed,  and  the  appeal  was 
heard  by  his  honor  Judge  G.  W,  Gage,  upon 
the  whole  record  as  made  in  the  recorder's 
court,  the  return  of  the  recorder,  and  af- 
fidavit made  by  the  recorder,  Mr.  B.  Dozier 
Lee." 

The  following  is  the  agreement  herein  men- 
tioned: '*The  above-named  defendant  hav- 
ing heretofore  been  tried  in  the  recorder's 
court  for  said  city  and  found  guilty  in  three 
cases,  upon  three  counts  in  each  case,  and 
having  been  duly  sentenced,  counsel  for  the 
dty  hereby  agrees  with  counsel  for  the  de- 
fendant that  the  said  defendant  shall  plead 
guilty  in  the  remaining  charges  against  him. 
In  the  form  of  the  above  charges;  that  is 
to  say,  each  warrant  containing  three  counts, 
and  that,  if  the  defendant  succeeds  in  re- 
versing by  final  judgment  all  three  of  the 
judgments  heretofore  pronounced  against 
him,  the  pleas  of  guilty  may  thereupon  be 
withdrawn  and  the  defeiidant  put  upon  trial, 
upon  all  cases.  Counsel  for  tlie  defendant 
hereby  withdraws  all  questions,  as  to  the 
drawing  and  impaneling  of  the  juries  in  the 
cases  heretofore  tried,  and  also  withdraws 
all  objections  to  the  admissibility  or  rele- 
vancy of  testimony  in  the  said  cases,  and  also 
withdraws  any  objection  as  to  any  amend- 
ment of  the  warrants  in  the  above  cases, 
made  before  or  during  the  trial  of  the  same."' 

The  following  statement  appears  in  the  re- 
turn made  by  the  recorder:  "The  defend- 
ant's attorney  notified  the  court  that  he 
would  require  the  testimony  offered  during 
these  trials  to  be  reduced  to  writing.  The 
testimony  offered  by  the  city  was  therefore 


taken  by  the  recorder  in  writing  at  the  time 
same  was  given,  and  Is  hereto  attached.  The 
said  testimony  so  taken  by  me,  as  same  was 
given,  was  subsequently  signed  by  the  said 
witnesses  in  my  presence,  although  they  did 
not  sign  immediately  after  offering  the  same, 
but  did  so  within  about  48  hours.  The  tes- 
timony so  signed  by  said  witnesses  and  here- 
to attached  is  the  testimony  as  taken  by 
me  during  the  progress  of  the  trlaL  Tbe 
fact  that  the  witnesses  did  not  sign  the  same 
immediately  after  giving  their  testimony  was 
an  oversight  on  the  part  of  the  recorder. 
The  defendant  offered  no  testimony." 

The  recorder  also  made  the  following  af- 
fidavit: "That  a  few  days  after  the  trials 
of  the  three  cases  of  the  dty  of  Sumter 
against  Joe  Hogan,  charging  him  with  selling 
and  storing  and  having  in  his  possession 
alcoholic  liquors  and  beverages,  Mr.  J.  H. 
Clifton  and  Mr.  H.  D.  Molse,  counsel  tor  the 
dty  and  *the  defendant,  respectively,  were 
in  the  office  of  this  deponent  discussing  the 
aforesaid  cases.  That  Mr.  Molse  stated,  In 
regard  to  his  exception  relating  to  the  failure 
of  said  deponent  as  recorder,  to  have  the 
witnesses  sign  their  testimony  Immediately 
after  giving  the  same,  that  he  knew  the  same 
was  an  oversight,  on  the  part  of  this  de- 
ponent, but  that  it  was  none  of  his  business, 
as  he  had  specifically  stated  that  he  agreed 
to  nothing  and  waived  nothing,  and  that 
therefore  he  did  not  call  same  to  the  atten- 
tion of  the  court    •    •    •  •• 

His  honor  Judge  Gage  overruled  all  the  ex- 
ceptions except  the  sixth,  which  was  as  fol- 
lows: ''That  the  recorder  erred.  In  not  tak- 
ing down  Id  writing  the  evidence  of  the  wit- 
nesses, and  in  not  having  the  witnesses  sign 
the  same,  under  the  notice  that  the  defendant 
refused  to  waive  such  right  given  In  said 
case,  before  the  testimony  was  taken."  The 
dty  of  Sumter  appealed  from  the  order  of  his 
honor  the  circuit  judge.  In  sustaining  the 
said  exception. 

The  question  to  be  determined  Is  whether 
the  defendant's  attorney,  although  he  notified 
the  recorder  that  he  would  require  the  testi- 
mony of  the  witnesses  to  be  reduced  to  writ- 
ing, nevertheless  waived  the  right  to  insist 
upon  such  requirement,  when  he  knew  during 
the  trial  that  the  failure  to '  comply  with 
said  requirement  was  an  oversight  on  the 
part  of  the  court 

The  requirement  that  the  testimony  should 
be  reduced  to  writing,  and  signed  by  the  wit- 
nesses during  the  trial,  related  to  the  pro- 
cedure, and  the  failure  to  comply  with  it 
was  a  mere  irregularity  which  could  be 
waived.  City  of  Abbeville  v.  Gooseby,  93  S. 
C.  370,  76  S.  E.  977.  It  was  the  duty  of  the 
defendant's  attorney  to  call  the  court's  at- 
tention to  such  irregularity  as  soon  as  he 
discovered  it,  otherwise  It  would  be  deemed 
to  liave  been  waived.  State  v.  Norton,  G9  S. 
C.  454,  48  S.  B.  464.  The  fact  that  the  de- 
fendant's attorney  gave  notice  that  he  would 
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require  the  testlmany  to  be  reduced  to  writ- 
ing did  not  absolve  him  from  his  duty  to 
make  such  oversight  known,  as  soon  as.  dis- 
covered, if  he  intended  to  rely  upon  the  ob- 
jection, that  there  was  a  failure  to  comply 
with  said  requirements,  as  a  ground  of  ap- 
peal Furthermore,  his  request  that  the  tes- 
timony should  be  reduced  to  writing  was 
compiled  with.  The  reason  of  the  rule  is 
thus  stated  in  the  case  of  Lee  v.  McLeod,  15 
Nev.  163:  ''A  party  ought  not  to  be  permit- 
ted to  take  the  chanoes  of  a  verdict  in  his 
favor  and  wait  until  after  the  verdict  is  ren- 
dered against  him  before  making  any  objec- 
tion. If;  with  a  full  knowledge  of  all  the 
facts,  he  proceeds  with  the  trial  and  takes 
his  chances,  he  ought,  in  justice  and  fair 
dealing,  to  submit  to  the  consequences.'* 
BeTersed. 

HTDRICK  and  FRASER,  J  J.,  concur. 

WATTS,  J.  I  concur  in  the  result  by  rea- 
son of  the  Agreement  entered  into  by  counsel 
set  out  In  the  opinion  of  Chief  Justice. 

(9SS.  C.  437) 

OWENS  V.  CHARIiESTON  &  W.  C  RT.  00. 

(Supreme  Court  of  South  Carolina.     Sept  18, 

1918.) 

Appeal  and   Bbbob    (|    1094*)  —  Review — 
FiNDinoa 

Where  there  Is  some  evidence  to  support 
a  finding  in  the  magistrate's  court  concurrea  in 
by  the  circuit  court,  such  finding  will  not  be 
disturbed  on  appeaL  . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ro^  Gent.  Dig.  SI  4322-4352;    Dec  Dig.  f 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Barnwell  County;   T.  H.  Spain,  Judge. 

Action  by  Lessie  Owens,  by  her  guardian 
ad  litem,  F.  S.  Owens,  against  the  Charleston 
&  Western  Carolina  Railway  Company. 
Judgment  fbr  plaintifT,  and  defendant  ap- 
peals.   AfBrmed. 

Harley  ft  Best,  of  Barnwell,  for  appellant 
fi.  P.  Searson,  Jr.,  of  Hampton,  and  Jas.  M. 
Patterson,  of  Allendale,  for  respondent. 

WAITS,  J.  This  was  an  action  for  dam- 
ages for  willfully  and  unlawfully  withhold- 
ing from  the  plaintiflT  a  shipment  of  goods 
made  by  her  over  defendant  railroad  and  for 
unlawful  storage  charges  on  the  same.  This 
case  was  tried  before  a  magistrate,  who  gave 
judgment  for  the  plaintUf.  Upon  appeal  to  the 
circuit  court,  the  circuit  Judge,  his  honor, 
Judge  Spain,  dismissed  the  appeal  and  af- 
firmed the  judgment  of  the  magistrate's 
court  Defendant  appeals  to  this  court  and 
questions  correctness  of  this  ruling  and  asks 
reTersal  of  the  same.  It  is  sufficient  to  say 
there  was  some  testimony  to  support  the 
findings  of  facts  of  the  magistrate  concurred 
in  by  the  circuit  court.    This  court  has  re- 


peatedly decided:  "If  there  is  evidence  to 
support  a  finding  in  the  magistrate's  court, 
concurred  In  by  the  circuit  court,  such 
finding  will  not  be  disturbed  on  appeal." 
Lewis  V.  Railroad,  78  S.  a  35,  58  S.  E.  089; 
State  V.  Powell,  91  S.  a  5,  73  S.  E.  1017; 
Matthews  v.  Lumber  Co.,  91  S.  C  571,  75  S. 
B.  170. 
Judgment  affirmed. 

GARY,  a  J.,  and  HXDRICK  and  FRA- 
S£R»  JJ.t  ooncnr. 

^'"*'""  (78  W.  Va.  847) 

WALLACE  V.  CHESAPEAKE  &  O.  BT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  9,  1913.) 

(ByUahfu  If  the  Court.) 

1.  Eminbivt  DoiCAiN  (I  285*)— Railroads  in 
Streets— Damages  to  Adjoinino  Proper- 
ty—Liabilitt. 

Where  a  railroad  company,  for  Its  corpo- 
rate purposes,  constructs  and  continuously  op- 
erates a  spur  track  through  a  public  street  as 
ostensible  owner,  it  will,  in  absence  of  evidence 
to  the  contrary,  be  held  the  real  owner,  and  lia- 
ble for  damage  caused  thereby  to  abutting  prop- 
erty, although,  at  the  time  of  construction,  an- 
other corporation  held  a  municipal  franchise 
therefor,  assigned  to  the  railroad  company  be- 
fore trial  of  an  action  for  such  injury. 

[Ed.  Note.— For  other  cases,  see  BSminent  Do- 
main, Cent  Dig.  i  791;    Dec.  Dig.  f  285.*] 

2.  Emikent  Domain  (§  293*)— Construction 
AND  Operation— Injury  to  Realty- Dec- 
laration •—  Variance  —  Description  ov 
Property. 

Where,  In  an  action  for  injury  to  real  es- 
tate, the  lot  injured  is  In  part  defectively  de- 
scribed by  location,  yet,  if  the  declaration,  when 
read  in  its  entirety  substantially  locates  it  as 
proved,  the  variance,  if  any,  is  immaterial,  and 
neither  party  is  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,   Cent    Dig.   H    797-602;     Dec.   Dig.   | 

(Additional  SyUahui  hy  Editorial  Staff.) 

3.  Eminent  Domain  (J  119*)— Construction 
and  Operation  —  Damages  to  Property  — 
Liability— • 'Dam  AGED. '• 

Where  a  railroad  is  constructed  in  a  public 
street  the  abutting  property  is  "damaged"  with- 
in the  meaning  of  Const  art  3,  |  9,  requiring 
compensation  for  private  property  damaged  for 
public  use,  to  the  extent  of  the  depreciation 
caused  by  the  construction  and  operation  of 
the  road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fS  304-314 ;  Dec.  Dig.  f  119.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1820-1822 ;    voL  8,  pp.  7625,  7626.) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Ida  R.  Wallace  against  the  Ches- 
apeake ft  Ohio  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Enslow,  Fitzpatrick,  Alderson  &  Baker,  of 
Huntington,  for  plaintiff  in  error.  George  J. 
McComas  and  Isbell  de  Perry,  all  of  Hunting- 
ton, for  defendant  in  error. 


'y^roUu 
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LYNCH,  J.  Ida  R.  Wallace  was  in  1906 
the  owner  of  a  lot  located  at  the  corner  of 
Oley  avenue  and  Twenty-Fourth  street,  in  the 
city  of  Huntington.  Under  the  authority  of 
a  franchise  granted  to  the  Globe  Foundry 
Company,  the  Chesapeake  &  Ohio  Railway 
Company  in  that  year  constructed  on  said 
street  and  avenue  a  spur  track  from  its  main 
line  to  the  property  owned  by  the  foundry 
company.  After  completing  the  constructive 
work  and  equipment,  it  began  to  operate  the 
spur,  and  since  has  continued  to  operate  it 
whenever  and  as  its  convenience  required. 

Alleging  ownership  of  the  lot  and  injury  to 
it  by  the  defendant  in  the  construction  and 
operation  of  the  track,  plaintiff  brought  this 
action  to  recover  compensation  in  damages 
for  the  injury.  By  writ  of  error  to  the  Judg- 
ment on  the  verdict  in  her  favor,  the  defend- 
ant challenges  the  propriety  of  certain  rul- 
ings of  the  trial  court 

[1]  As  one  ground  for  reversal,  the  rail- 
road company  insists  upon  an  alleged  vari- 
ance between  the  location  of  plaintiff's  lot  as 
averred,  and  its  location  as  shown  by  the 
proof.  By  the  declaration  the  location,  as  de- 
fendant claims,  is  fixed  at  the  intersection  of 
First  avenue  and  Twenty-Fourth  street,  while 
from  the  proof  it  appears  that  the  true  loca- 
tion is  at  the  intersection  of  Oley  avenue  and 
Twenty-Fourth  street  But,  when  the  decla- 
ration is  read  in  its  entirety,  the  absence  of  a 
material  variance  is  manifest,  because,  in  ad- 
dition to  the  description  as  to  location,  there 
is  the  further  averment,  with  which  the  evi- 
dence does  not  conflict,  that  the  lot  is  ''lot 
No.  4  in  block  No.  4  of  the  Huntington  Land 
Company's  subdivision  known  as  Eastwood,  a 
map  of  which,  supplemental  to  Leete's  revis- 
ed map  of  the  dty  of  Huntington,  was  filed 
in  Cabell  county  court  clerk's  office,"  "being 
a  corner  lot  upon  which  the  plaintiff  has  a 
valuable  residence  or  a  valuable  frame  dwell- 
ing house,"  and  "which  lot  and  residence  the 
plaintiff  hath  long  been  using  and  occupying 
and  enjoying  as  a  home  and  residence  for 
herself  and  family."  The  deed  of  grant  from 
the  land  company  to  plaintiff,  to  which  the 
declaration  refers,  describes  the  lot  with  the 
same  particularity  by  lot  and  block  numbers, 
its  situation  in  Blastwood,  the  map  on  which 
it  is  located,  the  name  of  the  engineer  who 
made  it,  and  the  place  of  recordation.  Be- 
sides, plaintiff  testified  that  the  lot  injured 
and  the  lot  conveyed  by  the  deed  is  the  same 
lot  described  in  the  declaration,  and  no  other 
witness  contradicts  her  statement  Thus, 
whatever  misdescription  by  location  may  ap- 
pear in  the  declaration  when  viewed  only  in 
the  light  of  one  averment,  yet,  when  viewed 
in  its  entirety,  as  properly  it  should  be,  it  be- 
comes manifest  that  no  variance  exists.  Even 
a  cursory  examination  of  the  declaration 
would  advise  defendant  of  the  actual  loca- 
tion of  the  lot  in  question.  Defendant  was 
not  and  could  not  have  been  misled.  Nor 
does  It  appear  possible  that  it  may  hereafter 


in  any  wise  be  prejudiced  in  its  defoise  in 
any  other  litigation  with  plaintiff  in  relation 
to  this  or  any  other  lot  now  owned  by  her,  U 
indeed  she  owns  any  other.  It  knew,  or  by 
the  exercise  of  a  reasonable  degree  of  dili- 
gence it  could  readily  have  ascertained,  tbe 
Identity  of  the  lot  described  in  the  declara- 
tion with  that  as  to  which  witnesses  testified 
on  the  triaL  There  was  no  such  misdescrip- 
tion as  would  or  could  mislead.  The  general 
averment  of  location  at  the  intersection  of 
First  avenue  and  Twenty-Fourth  street  did 
not  have  that  effect,  when  considered  in  con- 
nection with  the  further  detailed  description 
averred.  There  la,  therefore,  no  merit  in  this 
assignment. 

[2]  By  its  second  assignment,  the  defend- 
ant seeks  to  exonerate  itself  from  liability  on 
the  ground  that,  as  the  franchise  was  grant- 
ed to  the  Globe  Foundry  Company,  it,  and 
not  the  defendant,  is  the  real  wrongdoer,  and 
should  therefore  respond  in  damages  for  the 
injury.  In  support  of  this  contrition  defaid- 
ant  dtes  Guinn  v.  Railroad  Co.,  46  W.  Ya. 
161,  83  S.  E.  87,  76  Am.  St  Rep.  806.  That 
case  holds,  it  is  true,  that,  if  *'a  railroad 
company  builds  its  road  in  a  street,  and 
thereby  injures  access  to,  and  damages  a 
lot  abutting  on  the  street,  such  damage  \b 
original  and  permanent  and  the  company 
building  the  road  is  liable  but  a  company 
subsequently  leasing  and  operating  the  road 
is  not  liable  therefor."  But  it  must  be  ob- 
served, as  appears  from  the  evidence,  that 
the  foundry  company  di4  not  build,  equip,  or 
operate  the  track.  In  fkct,  because  of  in- 
solvency, it  did  not  even  construct  or  operate 
its  own  factory,  for  whose  convenience,  but 
not  for  whose  ownership  or  exclusive  use,  it 
may  be  inferred,  the  trac^  was  constructed. 
So  far  as  otherwise  appears,  its  only  assets 
at  the  date  of  insolvency  were  some  lots  and 
the  Twenty-Fourth  street  franchise,  the  lat- 
ter of  which  it  assigned  to  the  defendant  in 
1910,  before  the  trial  of  this  action.  On  the 
contrary,  the  defendant  did  all  the  construc- 
tive work,  furnished  all  the  labor  and  mate- 
rial necessary  for  the  construction^  and  all 
the  rolling  stock  and  equipment  and  from 
the  con^pletion  of  the  track  continuously  op- 
erated it  in  connection  with  its  main  traffic 
lines  as  and  whenever  its  necessity  or  con- 
venience required,  either  for  the  passage  or 
storage  of  cars.  A  former  superintendent  of 
defendant's  Huntington  division,  referring  to 
the  spur  track,  says:  *'It  was  constructed  to 
be  used  by  the  Chesapeake  de  Ohio  Railway 
Company."  The  railway  company  obtained 
the  city  grades  and  elevations  on  the  street 
so  occupied,  preparatory  to  grading  the  street 
Titte  to  that  part  of  the  property  on  which 
the  track  was  laid,  approaching  Twenty* 
Fourth  street,  was  acquired  by  defendant  for 
its  use  in  the  construction  of  the  switch. 
These  facts  readily  distinguish  this  case  from 
Guinn  V.  Railroad  Co.,  and,  as  we  think,  show 
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liability  on  defendant  for  injury  to  plaintUTs 
lot  due  to  its  acts. 

Although  a  careful  search  leads  us  to  no 
authority  discussing  a  similar  situation,  the 
conclusion  seems  reasonable  that  where,  as 
In  this  case,  a  railroad  company,  at  its  own 
expense  and  for  its  own  purposes,  furnishes 
the  labor,  material,  and  equipment  necessary 
for  the  construction  and  operation  of  a  spur 
track  through  a  street,  and  completes  and 
thereafter  continuously  operates  the  same  as 
ostensible  owner,  it  will,  in  the  absence  of 
proof  to  the  contrary,  be  deemed  the  real 
owner,  and,  as  such,  liable  in  damages  for 
injury  to  abutting  property  to  the  extent  of 
the  depreciation  caused  by  such  construction 
and  operation,  although,  at  the  time  of  con- 
struction, another  corporation  held  a  munic- 
ipal franchise  therefor.  This  holding  is  in 
accord  with  that  in  Goe  v.  Railway  Ck>.,  31 
N.  J.  Eq.  105,  139,  somewhat  In  point,  that 
where  "a  railroad  company  permitted  its 
charter  to  be  used  for  purposes  of  condemna- 
tion of  lands  for  another  company's  road, 
and  on  the  location  of  the  latter,  which  paid 
and  took  title  in  its  own  name  for  the  land, 
and  built  the  road,  *  *  *  the  road  was 
the  property  of  the  latter  company";  and 
that  where  "a  railroad  company,  having  lo- 
cated its  road,  permitted  another  company  to 
locate  its  road  on  the  same  location  and  to 
build  its  road  upon  it,  ♦  ♦  ♦  the  former 
thereby  relinquished  its  right  to  the  location.*' 
Thus,  that  case  tends  to  strengthen  our  con- 
Tiction  of  the  propriety  of  the  holding  indi- 
cated. All  the  facts  before  us  warrant  the 
presumption  that  the  foundry  company  ac- 
quired the  franchise  solely  to  permit  defend- 
ant to  do  what  it  has  done,  and  thereafter  to 
pass,  by  assignment,  to  defendant  title  to 
the  franchise,  as,  in  flact,  it  subsequently  did, 
as  heretofore  stated. 

Finally,  defendant  assigns  as  erroneous 
and  prejudicial  the  trial  courts  refusal  to 
give  certain  instructions,  numbered  1,  2,  5, 
6,  10,  11,  and  12,  requested  by  it 

[3]  Number  1,  being  mandatory,  was  prop- 
erly refused,  in  view  of  the  facts  proved  up- 
on the  trial;  number  2,  because  not  In  accord 
with  the  principles  announced  in  Spencer  v. 
Pt  Pleasant,  23  W.  Va.  406;  Fox  v.  Railroad 
Co.,  34  W.  Va.  466,  12  S.  E.  757 ;  Stewart  v. 
Railroad  Co.,  38  W,  Va.  438,  18  S.  E.  604; 
Gninn  v.  Railroad  Co.,  supra;  Watson  v. 
Railroad  Co.,  49  W.  Va.  528,  39  S.  E.  193.  It 
would  have  told  the  Jury  that  no  liability 
rested  on  the  company  if  the  track  was  built 
according  to  the  regulations  prescribed  by  the 
city  of  Huntington,  and  under  the  supervi- 
sion of  the  city's  engineer.  It  matters  not, 
under  the  cases  cited,  how  skillfully  the  work 
was  done,  one,  the  value  of  whose  property 
is  thereby  diminished,  may  recover  compensa- 
tion therefor.  He  '*may  recover  damages 
necessarily  resulting  from  the  ordinary  and 
proper  use  by  the  railroad  company  of  its 
track  on  such  street,  and  may  give  evidence 


developing  the  character  of  this  ordinary  and 
proper  use,  and  how  it  affects  the  value  of 
his  property."  Fox  v.  Railroad  Co.,  supra. 
"Where  a  railroad  is  laid  down  in  a  public 
street,  the  abutting  property  Is  damaged, 
within  the  meaning  of  section  9,  article  3,  of 
the  Constitution  to  the  extent  of  the  deprecia- 
tion caused  by  the  construction  and  operation 
of  the  road."    Stewart  v.  Railroad  Co.,  supra. 

Instructions  5,  6,  10,  11,  and  12  were  prop- 
erly refused,  because  they  ignore  actual  con- 
struction and  operation  by  the  defendant, 
with  which  the  foundry  company  was  in  no 
wise  related,  except  the  mere  naked  fact'  that 
it  had  the  franchise,  and  for  the  additional 
reason  that  from  no  proof  or  other  circum- 
stance does  it  appear  that  the  switch  was 
built  by  or  for  the  latter  company. 

The  refusal  of  number  7  was  likewise  prop- 
er, under  Kay  v.  Glade  Creek  Co.,  47  W.  Va. 
467,  474,  35  S.  E.  973,  and  3  Elliott  on  Rail- 
roads, I  996.  The  author  dted  says:  '*The 
danger  from  fire  emitted  from  the  locomo- 
tives, the  increased  cost  of  insuring  build- 
ings and  their  contents,  ♦  ♦  ♦  have  been 
held  proper  subjects  for  compensation  in 
damages."  Mills,  Em.  Dom.  §  163.  De- 
fendant does  not  urge,  in  argument,  reversal 
for  refusing  any  other  instruction.  It  does 
not  now  even  complain  of  number  7. 

Being  of  opinion,  therefore,  that  the  trial 
was  fairly  conducted,  the  Jury  properly  in- 
structed, and  the  verdict  sustained  by  the  evi- 
dence, we  affirm  the  Judgment  of  the  circuit 
court. 

(73  W.  Va.  420) 

GAFFNEY  et  al.  v.  STOWBRS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  16,  1913.) 

(ByUahui  hy  the  Covri.) 

1.  Minks  ano  Minerals  (§  73*)— Declara- 
tion—Suffioiency—Bbbach  OF  Covenant 
—Failure  of  Consideration. 

A  count  in  a  declaration  in  assumpsit  on  a 
covenant  for  quiet  enjoyment  in  a  lease,  averring 
lack  of  title  In  the  lessor,  payment  of  rent  and 
failure  of  consideration,  but  no  eviction  from 
the  premises,  nor  possession  thereof  by  a  stran- 
ger, nor  hostile  claim,  nor  molestation  of  the 
lessees  by  the  lessor,  nor  obstruction  in  any 
manner  of  the  right  the  lease  purports  to  con- 
fer otherwise  than  by  lack  of  title,  and  conclud- 
ing witii  an  averment  of  liability  on  the  part  of 
the  lessor  to  refund  the  rent  and  a  promise  so 
to  do,  is  not  sufficient  as  a  count  for  breach  of 
the  covenant,  but  is  sufficient  as  one  for  money 
paid  on  a  consideration  that  has  partfally  failed. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  if  201,  210;  Dec  Dig.  § 
73.*] 

2.  Mines  and  Minerals  (f  73*)— Oil  and 
Gas  liEASE— Covenant  for  Quiet  Enjot- 
MBNT— Recovery  for  Breach. 

To  warrant  recovery  for  breach  of  a  cov- 
enant for  quiet  enjoyment,  it  is  necessary  to 
prove  the  covenantee  was  in  some  way  denied 
or  refused  right  to  possession  of  the  premises, 
or  evicted  therefrom  or  molested  or  disturbed  as 
to  his  possession  after  having  acquired  it.  by 
some  person  having  paramount  title  or  a  claim 


*Far  oth«r  cases  see  same  topic  and  sootlon  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Serial  ft  Rep'r  Indexes 
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of  right  under  some  act  of  the  covenantor  incon- 
sistent with  the  right  the  covenant  guarantees. 
[Bid.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  201,  210;    Dec.  Dig.  { 

3.  Escrows  (§  1*)->Depositort— Bknetioiabt 
—Oil  and  Gas  Lease. 

A  lease,  deed,  or  other  instrument,  complete 
on  its  face,  cannot  be  delivered  to  the  lessee, 
grantee,  or  other  beneficiary  in  person  as  an 
escrow.  Such  delivery  is  in  law  absolute,  what- 
ever the  verbal  understanding  between  tne  par- 
ties may  have  been. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  §§  1-3,  5 ;   Dec.  Dig.  i  I.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  24^4-2467.] 

4.  Monet   Received   (fi   6*)— Oil   and    Gab 
Lease—Recovbbt  of  Rent  Paid. 

Rent  paid  under  a  lease  of  land  upon  which 
the  lessee  could  not  safely  enter  on  account  of 
doubtful  title  in  the  lessor  may  be  recovered 
back,  as  money  paid  on  a  consideration  -that  has 
partially  failed,  if  paid  without  knowledge  of 
facts  showing  defect  in  the  title. 

[Eid.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  ff  15,  21-27 ;  Dec.  Dig.  {  6.*] 

5.  Payment  (f  84*)— Voluntabt  Patmbht— 
Recoveby— Mistake  of  Law. 

Money  voluntarily  paid  with  knowledge  of 
all  the  facts,  but  under  a  mistake  as  to  the  law 
arising  thereon,  cannot  be  recovered. 

[lid.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  fS  267-271;   Dec  Dig.  |  84.^] 

Error  to  Circuit  Court,  Lincoln  County. 

Action  by  P.  H.  Gaffney  and  others  against 
Elias  Stowers.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  verdict 
set  aside,  and  case  remanded  for  new  trial, 
with  leave  to  amend. 

Marcum  &  Shepherd,  of  Huntington,  for 
plainttfl  in  error.  Neal  ft  Strickling,  of 
Huntington,  for  defendant  in  error. 

POFFENBARGER,  P.  In  this  action  of 
assumpsit  by  lessees  against  the  lessor  in  an 
oil  and  gas  lease,  to  recover  rentals  or  mon- 
ey paid  for  delay  in  drilling,  in  compliance 
with  a  covenant  In  the  lease  to  drill  a  well 
within  a  limited  time  or  pay  a  monthly  rent- 
al in  lieu  thereof,  on  the  ground  of  breach  of 
an  express  covenant  for  quiet  enjoyment  in 
the  lease,  the  court  rejected  a  great  deal  of 
evidence  offered  for  the  purpose  of  proving 
the  lessees  had  taken  the  lease  with  Imowl- 
edge  of  the  defect  of  title,  and  upon  condi- 
tion that  they  would  return  it  and  receive 
back  their  money  in  case  of  dissatisfaction 
with  the  title,  and  then  instructed  the  Jury 
to  find  a  verdict  for  the  plaintiffs  in  the  sum 
of  1645,  the  amount  of  rentals  paid.  The  de- 
fendant waS'  allowed  a  writ  of  error  to  a 
Judgment  on  the  verdict  found  agreeably  to 
the  instruction. 

The  lease  embraces  a  tract  of  195  acres, 
and  was  for  a  term  of  five  years,  commenc- 
ing February  26,  1007,  the  date  of  its  execu- 
tion. The  lessor  had  good  title  to  the  sur- 
face of  all  the  land,  but  none  at  all  to  the 
mineral,  oil,  and  gas  and  other  fluids  or  vol- 
atile substances  in  45  acres  thereof.    As  to 


[this  portion  of  it,  there  had  been  a  contro- 
versy between  him  and  James  A.  HoUey  over 
the  title,  which  was  settled  by  mutual  con- 
veyances, vesting  the  title  to  the  surface  in 
the  lessor  and  title  to  the  minerals,  oil,  and 
gas  in  Holley.  Whether  the  former  has  tltte 
to  the  minerals  in  the  residue  of  the  land  de- 
pends upon  the  oonstmction  of  an  exception 
found  in  a  remote  deed  in  his  chain  of  title, 
a  deed  bearing  date  March  14, 1873,  by  which 
Harrison  Griffith  conveyed  the  land  to  James 
M.  Edwards.  The  exception  reads  as  fol- 
lows: ''Except  the  minerals  wliich  are  re- 
tained for  the  sake  of  a  compromise  with  the 
Parent  Oil,  Coal  and  Land  Association  of  the 
Guyandotte."  Edwards  and  his  wife  con- 
veyed the^  land  to  Stowers,  the  lessor,  by  a 
deed  dated  February  11,  1893.  The  lease 
was  held  until  September  21,  1910,  and  the 
rentals  thereon  paid  until  September  26, 
1910,  but  no  well  was  ever  drilled  on  the 
property.  It  was  admitted  to  record  July 
11,  1908,  and  F.  B.  Williamson,  one  of  the 
lessees,  admits  he  found  the  Griffith  deed  to 
Edwards,  containing  the  exception  quoted,  at 
about  the  date  of  the  recordation  of  the 
lease.  On  his  cross-examination,  furUier  ad- 
missions of  Imowledge  of  the  condition  of  the 
title  were  sought,  but  the  court  sustained  ob- 
jections to  the  questions,  and  also  to  the  in- 
troduction of  three  letters  and  a  postal  card 
from  Williamson  to  Stowers,  bearing  dates, 
respectively,  February  28, 1907,  July  14, 1908, 
December  14, 1909,  and  January  21,  1910,  the 
first  and  second  of  which  tend  to  prove  the 
writer  had  examined  the  records  and  famil- 
iarized himself  with  the  title  and  was  satis- 
fied with  the  lease.  The  others,  later  in 
date,  contained  inquiries  as  to  the  result  of 
development  on  other  properties  in  the  neigh- 
borhood of  the  leased  premises.  The  defend- 
ant offered  to  prove,  by  the  Justice  of  the 
peace  who  took  the  acknowledgment  and 
himself,  an  agreement*  between  the  parties, 
at  the  time  of  the  execution  of  the  lease, 
that  the  lessees  were  to  take  it,  not  absolute- 
ly, but  on  condition  that  they  should  find 
tiie  titie  satisfactory  to  them,  they  haying- 
been  informed  of  a  doubt  in  the  mind  of  the 
lessor  as  to  whether  he  owned  the  oil  and 
gas  in  the  land,  and,  by  the  Justice,  an  ad- 
mission by  Williamson,  in  the  fall  of  1907, 
of  the  lack  of  titie  to  the  oil  and  gas  in  the 
45  acres,  and  his  supposition  of  good  titie  to 
it  in  the  residue  of  the  land. 

[1,2]  The  original  and  amended  declara- 
tions each  contains  the  common  counts  and  a 
special  count,  the  special  count  in  the  orig- 
inal one  being  expressly  and  solely  for  breach 
of  the  covenant  for  quiet  enjoyment,  and 
that  in  the  amended  declaration  apparently 
for  the  same  purpose,  with  a  variation  of 
the  statement  of  fbcts,  although  it  concludes 
with  a  charge  of  liability  for  the  rentals  paid, 
and  a  promise  and  undertaking  on  the  part 
of  the  defendant,  in  consideration  of  sacb 
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payment  and  defect  of  title,  to  repay  or  re- 
fund the  rentals.  This  was  added,  no  doubt, 
to  make  the  count  one  in  assumpsit  in  point 
of  form.  The  statute,  Acts  of  1001,  c  17, 
serial  section  3455  of  the  'Code  of  1906,  per- 
mits an  action  of  assumpsit  for  the  recovery 
of  damages  for  the  breach  of  any  contract, 
sealed  or  unsealed,  express  or  implied,  but  it 
does  not,  in  express  terms,  if  at  all,  author- 
ize omission  of  the  formal  parts  of  a  count 
in  assumpsit,  or  dispense  with  the  necessary 
allegations  of  a  declaration  in  that  form  of 
action.  Looking  both. to  the  allegations  and 
form  of  the  count,  we  think  it  was  intended 
to  be  one  for  breach  of  the  covenant  Alleg- 
ing no  eviction  or  the  equivalent  thereof,  nor 
anything  amounting  in  law  to  a  breach  of 
the  covenant,  both  special  counts  are  fatally 
defective  as  counts  for  breach  of  the  cove- 
nant. Knotts  V.  McGregor,  47  W.  Va.  56C. 
35  S.  E.  899.  Detailing  a  great  many  facts, 
including  inability  of  the  defendant  to  put 
the  plaintiffs  into  rightful  possession  of  the 
leased  premises  and  his  want  of  title  there- 
to, each  of  the  counts  fails  to  aver  posses- 
sion of  the  oil  and  gas  in  any  stranger,  or 
claim  to  right  of  possession  or  title  thereto 
by  any  such  person,  or  notice  thereof,  or  any 
refusal  on  the  part  of  the  lessor  to  admit 
them  to  possession,  or  any  other  fact  pre- 
cluding them  from  the  possession  or  disturb- 
ance of  the  right  the  lease  purports  to  give. 
As  the  record  shows  no  demurrer  to  the  dec- 
larations, or  either  of  them,  this  defect 
might  have  been  cured  by  the  verdict,  if  the 
evidence  warranted  recovery.  "No  judgment 
or  decree  shall  be  stayed  or  reversed  •  •  • 
for  any  defect,  imperfection,  or  omission  of 
the  pleadings,  which  could  not  be  regarded 
on  demurrer;  or  for  any  other  defect,  im- 
perfection, or  omission,  which  might  have 
been  taken  advantage  of  on  a  demurrer  or 
answer,  but  was  not  so  taken  advantage  of." 
Code,  c  134,  S  3;  Jacobs  v.  Williams,  67  W. 
Va.  377,  67  S.  B.  1113;  Chichester  v.  Vass,  1 
Call  (Va.)  83,  1  Am.  Dec.  509;  Fulgham  v. 
Llghtfoot,  1  CaU  (Va.)  250;  Horrel  v.  McAl- 
exander,  3  Rand.  (Va.)  94;  Commonwealth 
V.  Peas,  2  Grat  (Va.)  629;  Buster  v.  Wal- 
lace, 4  Hen.  &  M.  (Va.)  82.  This  question  we 
do  not  decide,  however,  it  being  unnecessary 
to  do  so,  for  a  reason  now  to  be  stated. 

The  same  defect  is  found  in  the  evidence. 
Nobody  appeared  to  have  been  in  possession 
of  the  oil  and  gas,  by  drilling  or  otherwise, 
between  the  date  of  the  lease  and  the  date  of 
its  surrender.  Nobody  is  shown  to  have  set 
up  any  claim  to  it  or  in  any  way  to  have  pre- 
vented the  lessees  from  taking  possession. 
They  made  no  effort  to  obtain  possession,  and 
no  act  of  obstruction  on  the  part  of  the 
lessor  is  shown.  Nothing  whatever  is  relied 
upon  as  constituting  an  eviction  or  breach  of 
the  covenant,  except  lack  of  title  to  the  oil 
and  gas  in  the  lessor,  and  that  is  clearly  in- 
sufficient. 

[4]  Showing  nothing  more  than  the  pay- 


ment of  the  rentals  under  the  lease  and  lack 
of  title  in  the  lessor,  the  proof  does  not  sus- 
tain any  of  the  common  counts,  unless  it  be 
the  one  for  money  had  and  received  for  the 
use  of  the  plaintiffs.  In  cases  of  total  failure 
of  consideration,  the  money  paid  may  be  re- 
covered on  a  count  for  money  had  and  re- 
ceived. 1  Ohitty  PI.  (11th  Am.  Ed.)  355.  So 
rent  paid  by  a  tenant  may  be  recovered  on 
this  count,  after  he  has  been  evicted  at  the 
suit  of  a  third  person  and  compelled  to  pay 
mesne  profits  for  the  period  in  respect  of 
which  he  has  paid  the  rent.  Baker  v.  How- 
ell, 6  Serg.  ft  R.  (Pa.)  481;  Clark  v.  Smith,  14 
Johns.  (N.  Y.)  326;  Haven  v.  Foster,  9  Pick. 
(Mass.)  112, 19  Am.  Dec.  353;  Codman  v.  Jen- 
kins, 14  Mass.  95.  But  there  must  be  a  total 
failure  of  consideration  to  warrant  such  re- 
covery, and,  if  the  plaintiff  has  derived  any 
benefit  at  all  from  the  contract,  it  cannot  be 
had.  1  C^iitty  PI.  (11th  Am.  Ed.)  355.  In 
this  case,  the  plaintiffs  held  under  the  lease, 
and  for  its  purposes  such  right  as  the  defend- 
ant had  to  the  oil  and  gas  in  the  land,  from 
February  26,  1907,  until  September  21,  1910, 
a  period  of  more  than  three  years  and  a  half, 
during  all  of  which  they  might  have  entered 
upon  the  land  and  enjoyed  possession  there- 
of, making  explorations  for  oil  and  gas,  so 
far  as  this  record  discloses,  and  paid  rent, 
month  after  month,  in  the  hope  of  the  ac- 
crual of  full  and  complete  title  as  lessees.  It 
turns  out  that  the  lessor  had  no  shadow  of 
title  to  the  oil  and  gas  in  45  acres  of  the  land, 
and  that  there  was  doubt  as  to  the  validity 
of  his  title  to  the  oil  and  gas  in  the  remaining 
150  acres.  Prima  facie  the  exception  in  it 
excluded  the  conveyance  of  the  oil  and  gas 
to  Edwards,  but  it  did  not  expressly  do  so, 
and  Stowers,  the  lessor,  thought  he  had  title 
to  it,  and  the  lessees  evinced  concurrence  in 
that  belief  by  their  conduct  Such  an  excep- 
tion ia  not  conclusive  of  title  to  the  oil  and 
gas.  Suit  V.  Oil  Co.,  63  W.  Va.  317,  61  S.  E. 
307.  The  one  involved  here  was  made  in  the 
year  1873,  a  date  at  which  the  existence  of 
oil  and  gas  in  that  section  of  country  may 
not  have  been  suspected  by  the  parties  to  the 
deed  or  anybody  else.  Such  right  as  the  les- 
sor had  under  his  deed  to  the  oil  and  gas  the 
lessees  obtained  by  their  lease,  and  retained, 
for  its  purposes,  for  the  considerable  period 
of  time  stated.  Clearly,  therefore,  having 
this  right  from  the  lessor,  they  were  in  a  po*- 
sition  to  deal  on  advantageous  terms  with 
any  adverse  claim  set  up  under  the  exception, 
and  could,  no  doubt,  have  acquired  it  on 
much  more  favorable  terms  than  would  oth- 
erwise have  been  available.  They  did  not 
contemplate  immediate  possession  under  the 
lease.  Idke  all  other  oil  and  gas  leases,  it 
was  taken  for  purposes  more  or  less  specula- 
tive, and  for  these  purposes  the  lessees  had 
the  benefit  of  it  So,  clearly  there  was  not 
an  entire  failure  of  consideration,  and  recov- 
ery cannot  be  had  otherwise  than  upon  a 
special  count 
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The  special  count  In  the  amended  declara- 
tion, though  not  good  as  one  for  breach  of 
the  covenant,  Is  obviously  sufficient  as  one 
for  partial  failure  of  consideration.  It  clear- 
ly shows  the  lessees  did  not  get  all  they  paid 
for.  As  to  45  acres  of  the  land  they  got  noth- 
ing at  all,  and,  as  to  the  residue,  they  got  a 
doubtful  or  uncertain  title.  But  the  verdict 
cannot  stand  on  that  account  so  interpreted 
and  treated,  for  part  of  the  evidence  admis- 
sible upon  the  issue  raised  on  it  was  improp- 
erly excluded,  as  will  be  shown.  Nothing 
is  perceived  that  would  preclude  an  amend- 
ment of  the  special  counts  so  as  to  make 
them  show  a  breach  of  the  covenant  for  quiet 
enjoyment,  and,  if  the  declaration  so  amend- 
ed can  be  sustained  by  evidence,  there  may 
be  a  recovery  for  such  breach. 

[3]  This  right  is  denied  in  argument  here 
upon  the  ground  of  an  alleged  delivery  of 
the  lease  In  escrow.  The  evidence  offered  to 
show  a  conditional  delivery  of  it  to  the  les- 
sees, the  purpose  of  which  was  to  defeat  re; 
covery  upon  this  groimd,  was  not  admissible 
on  the  issue  of  breach  of  the  covenant.  On 
its  face,  the  lease  was  complete,  and  the  de- 
livery was  made  to  the  lessees  themselves,  or 
one  of  them.  Such  an  instrument  cannot  be 
delivered  to  the  obligee  or  grantee  in  escrow. 
No  matter  what  the  verbal  understanding 
between  the  parties  may  have  been,  the  de- 
livery was  in  law  absolute.  Sewing  Machine 
Co.  v.  Burlack,  35  W.  Va.  647,  14  S.  R  319 ; 
Lyttle  ▼.  Cozad,  21  W.  Va.  183.  In  the  for- 
mer case.  Judge  Holt  quoted  the  following 
from  1  Shep.  Touch,  (by  Atherly)  50:  "*If 
a  man  deliver  a  writing  sealed  to  the  party 
to  whom  it  is  made,  as  an  escrow  to  be  his 
deed  upon  certain  conditions,  etc.,  this  is  an 
absolute  delivery  of  the  deed,  being  made 
to  the  party  himself;'  for  the  delivery  Is 
sufficient  without  the  speaking  of  words, 
*  *  *  and  tradition  only  is  requisite ;  and 
then  when  the  words  are  contrary  to  the  act, 
which  is  the  delivery,  the  words  are  of  none 
effect;  not  what  Is  said,  but  what  is  done, 
must  be  regarded." 

[6]  In  the  trial  of  the  Issue  raised  on  the 
special  count  for  partial  failure  of  considera- 
tion, the  court  erred  in  excluding  the  evi- 
dence tending  to  prove  knowledge  of  the  con- 
dition of  the  title  of  the  lessor,  including  the 
letters  and  postal  card  rejected.  It  was  ad- 
missible as  tending  to  prove  voluntary  pay- 
ment of  the  rentals,  and  on  this  issue  the  de- 
fendant should  have  been  permitted  to  show 
the  conditional  agreement  made  at  the  date 
of  the  lease.  Money  voluntarily  paid  with 
knowledge  of  all  the  facts  can  never  be  re- 
covered back.  Simmons  v.  Looney,  41  W.  Va. 
738,  24  S.  E.  677;  Shriver  v.  Garrison,  30 
W.  Va.  456,  4  S.  E.  660 ;  Beard  v.  Beard,  25 
W.  Va.  486,  52  Am.  Rep.  219;  Richmond  v. 
Judah,  5  Leigh  (Va.)  305.  In  the  last  of  these 
cases,  Judge  Carr  quotes  the  reasons  for  the 
rule  as  given  by  an  English  Judge  as  follows : 


« 


If  we  were  to  hold  otherwise^  I  think  many 
inconveniences  may  arise;  there  are  many 
doubtful  questions  of  law;  when  they  arise, 
the  defendant  has  an  option,  either  to  litigate 
the  question,  or  to'  submit  to  the  demand,  and 
pay  the  money.  I  think,  that  by  submitting 
to  the  demand,  he  that  pays  the  money  gives 
it  to  the  person  to  whom  he  pays  it,  and 
makes  it  his,  and  closes  the  transaction  be- 
tween them.  He  who  receives  it  has  a  right 
to  consider  it  his,  without  dispute;  he  spends 
it  in  the  confidence  that  it  is  his;  and  it 
would  be  most  mischievous  and  unjust  if  he 
who  has  acquiesced  in  the  right,  by  such  vol- 
untary payment,  should  be  at  liberty,  at  any 
time  within  the  statute  of  limitations,  to  rip 
up  the  matter,  and  recover  back  the  money. 
He  who  received  it  is  not  in  the  same  condi- 
tion; he  has  spent  it  in  the  confidence  that  it 
was  his,  and  perhaps  has  no  means  of  re- 
pajrment*' 

For  the  erroneous  exclusion  of  evidence 
noted  and  direction  to  find  for  the  plaintilla, 
the  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trial,  and  with  leave  to  further  amend  the 
declaratioxL 

(78  W.  Va.  897) 

ISLAND  CREEK  rUEL  CO.  t.  HARSH- 
BARGER,  Sheriff,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginiti 

Dec.  16,  1913.) 

(Byllabus  hy  the  Court,) 

"L  Taxation   (|  262*)— Pi^cb— Pbopertt  of 
Corporation. 

Coal  barges  owned  by  a  corporation  having 
its  principal  office  in  one  county,  used  by  it 
in  carriage  of  coal  mined  by  it  &om  a  point 
in  another  county,  where  the  coal  is  taken  from 
cars  transporting  it  to.  that  point  and  placed  in 
the  barges  for  transportation  to  market,  are 
chargeable  with  taxes  only  in  that  oonnty 
wherein  is  such  principal  office. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  436;  Dec.  Dig.  f  262.*] 


2.  Taxation    (§  262*)— Plac»— Pbopektt  op 
Corporation. 

TowboatB  and  barges  owned  by  a  ooal  min- 
ing corporation  having  its  principal  place  of 
business  in  one  county,  and  using  such  boats 
and  barges  in  transporting  its  coal  from  a  point 
in  another  county  to  market,  are  assessable  with 
taxes  as  investments  in  the  county  of  its  prin- 
cipal office. 

[Ed.   Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  S  436;  Dec  Dig.  i  262.*] 

3.  Taxation  (S  608*)— Assicssment— Right  to 
Injunction. 

If  the  towboats  and  barges  be  erroneously 
assessed  in  another  county,  together  with  other 
property  properly  assessable  therein,  and  the 
owner  fails  to  apply  to  the  board  of  review 
and  equalization  for  correction  thereof  at  the 
time  and  in  the  manner  required  by  section 
129,  c.  29,  Code  1906,  as  amended  by  chapter 
80,  Acts  1907.  he  cannot  thereafter  question 
the  validity  oi  the  assessment  or  prevent  the 
collection  of  taxes  charged  thereon,  except  for 
fraud     or     other    adventitious     circumstances. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Sarlas  ft  Rep'r  Indexes 
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clearly  aTerred  and  diatinctly  proTed,  whereby 
resort  to  such  remedy  was  prevented. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §»  1230-1241 ;   Dec.  Dig.  S  608.*] 

Poffenbarger,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  the  Island  Creek  Fuel  Company 
against  I.  J.  Harshbarger,  sheriff,  etc.,  and 
others.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Vinson  ft  Thompson  and  EL  M.  Watts,  all 
of  Huntington,  for  appellant  Fred.  O.  Blue, 
of  Charleston,  and  Jean  F.  Smith,  of  Hunt- 
ington, for  appellees. 

LYNCH,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Cabell  county 
upon  a  bill  by  the  Island  Creek  Fuel  Com- 
pany against  I.  J.  Harshbarger,  sheriff  of 
Cabell  county,  and  J.  R.  Damron,  treasurer 
of  the  city  of  Huntington,  to  restrain  them 
from  collecting  taxes  charged  to  the  compa- 
ny for  the  year  1910,  by  which  decree  an 
injunction  awarded  on  the  bill  was  dissolved, 
and  the  bill  dismissed  on  demurrer. 

The  Island  Creek  Fuel  Company  is  a  cor- 
poration under  the  laws  of  this  state,  engaged 
in  mining  and  marketing  coal.  Its  chief 
works  and  general  office  are  at  Holden,  in 
Logan  county.  There  it  mines  coal,  which 
it  transports  by  rail  to  Huntington,  and 
there  dumps  it  from  the  cars  into  barges, 
and  by  towboats  conveys  it  to  Sekitan,  in 
the  state  of  Ohio,  where  it  is  reloaded  on 
railroad  cars  for  distribution  to  market  The 
fuel  company  owns  the  towboats  and  barges, 
also  a  tipple  at  Huntington,  and  trestle, 
tracks,  and  other  appliances  for  transferring 
the  coal  from  cars  into  the  barges.  In  1010 
it  returned  to  the  assessor  of  Cabell  county, 
for  taxation,  all  these  items  of  property,  ex- 
cept the  towboats  and  barges,  which  for  the 
same  year  it  returned  to  the  assessor  of  Lo- 
gan county,  and  on  which  it  claims  to  have 
paid  the  taxes  charged  thereon  for  that  year. 
But  to  the  return  for  Cabell  county  the  as- 
sessor, without  the  knowledge  of  the  com- 
pany, added  the -boats  and  barges,  at  a  val- 
uation of  $71,000.  ■  It  is  of  the  latter  as- 
sessment and  of  the  attempt  to  collect  taxes 
thereon  that  the  company  now  complains. 
Two  questions  present  themselves,  the  an- 
swers to  which  determine  plalntifTs  right  to 
relief:  Were  the  towboats  and  bargea 
chargeable  with  taxes  in  Cabell  county?  If 
not,  can  the  company  obtain  relief  by  this 
proceeding? 

[1]  That  these  items  of  property  were  not 
assessable  in  that  county  is  clear.  They  are 
personal  property,  as  defined  by  section  61, 
c.  29.  Code  1906.  It  says:  •The  words  'per- 
sonal property,'  as  used  in  this  chapter,  shall 
include  all  fixtures  attached  to  land,  if  not 
included  in  the  valuation  of  such  land  en- 
tered in  the  proper  land  book;  all  things  of 
vnlue,  movable  and  tangible,  which  are  the 


subjects  of  ownership ;  all  chattels,  real  and 
personal ;  all  money,  credits  and  investments 
as  defined  in  the  following  section."  Section 
62  says:  **  *In vestments  include  stocks,*  bonds 
and  securities  of  the  United  States  or  of 
this  state,  or  any  other  state,  nation  or  gov- 
ernment, ♦  ♦  ♦  railroad  or  other  corpo- 
ration; any  share,  portion,  interest  or  stock 
in  the  capital,  joint  funds,  assets  or  profits 
of  any  company,  whether  incorporated  or  not, 
or  in  a  steamboat  or  other  vessel,  or  in  any 
adventure,  business  or  undertaking."  It  will 
be  noticed  that  the  last  paragraph  includes 
steamboats  or  other  vessels  under  the  head 
of  investments.  Section  63  reads  as  follows : 
'*A11  personal  property  belonging  to  persons 
residing  in  this  state^  whether  such  property 
be  in  or  out  of  the  state,  and  all  personal 
property  in  the  state,  though  owned  by  per- 
sons residing  out  of  the  state,  shall  be  en- 
tered in  the  personal  property  book,  and  be 
subject  to  equal  and  uniform  taxation  unless 
specially  exempted  by  law."  Section  64,  as 
amended  by  chapter  80,  Acts  1907,  chapter 
29,  Supp.  Code  1909,  says:  *'Every  person 
required  by  law  to .  list  personal  property 
shall  list  for  taxation  the  tangible  personal 
property  in  the  magisterial  district  wherein 
it  is  on  the  first  day  of  the  assessment  year ; 
and  he  shall  list  for  taxation  in  the  magis- 
terial district  in  which  he  resides,  the  mon- 
ey, credits  and  investments  subject  to  taxa- 
tion belonging  to  himself  or  under  his 
charge  or  control,  whether  the  same,  or  the 
evidence  thereof,  be  in  or  out  of  the  state; 
but  capital,  money  and  intangible  property 
(except  real  estate)  employed  in  any  trade  or 
business  (other  than  agriculture)  l)elonglng  to 
a  company,  whether  it  be  incorporated  or 
not,  or  to  an  individual,  shall  be  assessed  for 
taxation  in  the  magisterial  district  where 
the  principal  office  for  the  transaction  of  the 
financial  concerns  pertaining  to  such  trade  or 
business  is  located.*'  Section  77,  c.  29,  Supp. 
Code  1909,  says:  '*Each  incorporated  com- 
pany having  its  principal  office  or  chief  place 
of  business  in  this  state,  *  *  •  except  a 
railroad,  *  *  *  shall  annually,  between 
the  first  day  of  the  assessment  year  and  the 
first  day  of  May,  make  a  written  report,  ver- 
ified by  the  oath  of  the  president  or  chief 
accounting  officer,  to  the  assessor  of  the  coun- 
ty in  which  its  principal  office  or  chief  place 
of  business  is  situated,  showing  the  follow- 
ing items :  ♦  •  ♦  (d)  The  amount  of  cred- 
its and  investments  other  than  its  own  capital 
stock  held  by  it  on  said  date,  with  their  true 
and  actual  value.*' 

[2]  It  appears  to  us  that  these  boats  and 
barges  owned  by  the  corporation  are  assess- 
able as  investments  in  Logan  county,  wherein 
since  1909  the  corporation  has  kept  its  prin- 
cipal office.  These  boats  and  barges  had  no 
fixed  situs  in  Cabell  county.  They  were  nev- 
er located  there,  but  were  at  the  dump  or 
tipple  for  only  a  day  or  so  while  being  load- 
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ed  for  transportation  to  Sekitan.  Thej  had 
no  abiding  place  In  the  county  of  Oabell. 
Sometimes  they  were  In  Ohio,  some  short 
times  in  West  Virginia.  A  corporation  has 
Its  local  habitat  at  the  place  where  it  has  its 
chief  office.  That  is  its  residence,  under 
these  tax  statutes.  There  is  the  location,  in 
a  legal  sense,  of  these  boats  and  barges.  We 
think  they  were  not  taxable -in  Cabell  coun- 
ty in  1910. 

[3]  But  ou^  second  inquiry  must  be  decid- 
ed against  plaintiff's  contention.  As  held  in 
C!opp  V.  State,  00  W.  Va.  439,  71  S.  B.  580,  35 
L.  R  A.  (N.  S.)  669 :  "If  an  assessor  assesses 
land  which  is  not  liable  for  taxes,  the  party 
aggrieved  has  a  right  to  appear  before  the 
board  of  reylew  and  equalization  and  have 
such  erroneous  assessment  corrected  by  said 
board,  in  the  manner  provided  by  section  18, 
c.  29,  Code  1906,  as  amended  by  chapter  80, 
Acts  1907.  If  said  board  should  refuse  to 
make  the  correction,  he  can  appeal  to  the 
circuit  court  In  the  matter  of  such  appeal, 
the  circuit  court  acts  Judicially  when  it  de- 
cides the  question  of  liability  or  nonliability 
of  the  property  to  taxa^on;  and  the  Judg- 
ment of  the  circuit  court  is  subject  to  review, 
upon  a  writ  of  error,  by  this  court,  when  the 
taxes  levied  on  such  property  amount  to  $100 
or  more."  That  land,  and  not  personal  prop- 
erty, was  the  matter  in  litigation  in  the  case 
cited  is  immaterial  Section  129,  Code,  as 
amended  by  Acts  1907,  relates  to  real  and 
personal  property,  and  makes  the  same  pro- 
vision as  to  both.  It  and  succeeding  sections 
provide  a  remedy  to  which  any  person  claim- 
ing to  be  aggrieved  by  any  assessment  on 
any  land  or  property  book  of  any  county  in 
the  state  may  and  must  resort  for  relief,  ac- 
cording to  Bank  v.  Spencer,  71  W.  Va.  678, 
77  S.  E.  269,  and  Holley  v.  Land  Association, 
71  W.  Va.  728,  77  S.  B.  269.  The  discussion 
there  is  pertinent  here,  and  need  not  be  re- 
peated. 

The  fact  that  plaintiff  knew  it  ovmed,  and 
returned  for  assessment,  in  Cabell  county  in 
1910,  property  other  than  the  towboats  and 
barges,  and  that,  under  sections  18,  68,  78, 
as  amended  by  chapter  80,  Acts  1907,  the 
assessor  and  the  board  of  review  and  equal- 
ization had  authority  to  examine  and  change 
its  return  to  include  property  omitted,  or  to 
reduce  or  increase  the  values  affixed  in  the 
report,  if  either  of  them  became  satisfied  up- 
on examination  or  inquiry  of  such  omission 
or  of  the  insufficiency  of  such  valuation,  re- 
quired the  company  to  ascertain  also  in  what 
respect,  if  any,  either  the  assessor  or  the 
board  changed  such  return.  Section  '  68 
makes  it  the  imperative  duty  of  the  assessor 
to  ascertain,  as  soon  as  possible  after  the 
first  day  of  the  assessment  year,  all  personal 
property  subject  to  taxation  in  his  county, 
with  the  value  thereof  and  the  name  of  the 
persons  to  whom  the  same  ought  to  be  as- 
sessed, and  to  make  an  entry  thereof  in  the 
proper  entry  book.     As  an  aid  in  the  dis- 


charge of  this  duty,  he  might;  as  perhaps  tbe 
assessor  of  Cabell  county  did,  examine  the 
personal  property  book  of  the  year  1909, 
where  he  no  doubt  found  the  towboats  and 
barges  assessed  to  the  plaintiff  for  that  year. 
We  say,  '*no  doubt,**  because  for  the  year 
1909  these  items  of  property  were  properly 
chargeable  with  taxes  in  Cabell  county,  the 
company's  general  office  then  being  in  that 
county.  But,  having  observed  the  omission 
of  these  items  from  the  company's  return 
for  1910,  the  assessor  corrected  the  list  so  as 
to  include  them,  as  was  his  right  under  sec- 
tion 78,  if  in  fact  they  were  properly  assess- 
able by  him.  That  he  thus  changed  the  list 
by  adding  the  towboats  and  barges  clearly 
appears  from  a  note  on  the  return:  "The 
last  two  added  by  assessor."  But  if,  by  in- 
advertence or  otherwise,  the  assessor  had 
failed  to  make  any  proper  change  in  the 
property  listed  by  the  plaintiff  company, 
the  board  of  review  and  equalization  could 
have  done  so,  under  the  authority  of  section 
18,  as  amended  by  chapter  80,  Acts  1907, 
which  required  it  *to  examine  and  review 
the  land  and  personal  property  books,  and 
of  its  own  motion,  or  on  sufficient  cause  be- 
ing shown  by  any  person,"  to  "add  to  said 
land  and  personal  property  books  the  names 
of  persons,  the  value  of  personal  property 
and  the  description  and  value  of  real  estate 
liable  to  assessment  in  said  county  omitted 
from  said  assessment  books  by  the  assessor" ; 
"to  correct  all  errors  in  the  names  of  per^ 
sons,  in  the  description  of  property  upon 
such  books  and  in  the  assessment  and  valu- 
ation of  property  thereon";  and  "to  cause 
to  be  done  whatever  else  may  be  necessary 
to  make  said  assessment  as  returned  by  the 
personal  property  assessor  comply  with  the 
provisions  of  this  chapter." 

To  the  end  that  all  persons  owning  taxable 
property  in  each  county  of  the  state  may 
have  ample  notice  of  the  time' and  place  of 
performing  the  duties  so  required,  the  clerk 
of  the  county  court,  as  ex  officio  clerk  of  the 
board,  is  required  to  cause  notice  to  be  pub- 
lished once  each  week  for  three  successive 
weeks  before  the  meeting  of  the  board,  iu 
two  newspapers  of  opposite  politicB,  if  there 
be  such  in  the  county;  if  not,  then  as  other- 
wise required  by  section  18.  And  **if  any 
person  fail  to  apply  for  relief  at  said  meet- 
ing, he  shall  be  deemed  to  have  waived  his 
right  to  ask  for  a  correction  in  the  assess- 
ment list  for  the  current  year,  and  shall  not 
thereafter  be  permitted  to  question  the  cor- 
rectness of  his  list  as  finally  fixed  by  the 
board."  Thus  it  seems  obvious  that  the  Leg- 
islature intended  to  provide  an  exclusive, 
and  at  the  same  time  ample,  remedy  for  the 
correction  of  erroneous  assessments.  The 
notice  requires,  not  by  name,  of  course,  all 
persons,  firms,  and  corporations  owning  prop- 
erty assessable  in  any  county  of  the  state  to 
appear  before  the  board  and  point  out  In 
which  respect,  if  any,  the  assessment  of  his 
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-or  its  property  Is  erroneoiu.  If  the  board 
should  refuse  relief,  the  property  owner 
<»>uld,  under  the  section  cited»  appeal  to  the 
<nrciilt  court  of  the  county  on  any  question, 
whether  of  legality  of  the  assessment  or  of 
valuation,  and  thereafter,  if  necessary,  to 
this  court,  upon  questions  affecting  the  taxa- 
bility of  any  species  of  property  or  the  legal- 
ity of  any  assessment  or  any  other  question 
of  a  judicial  and  not  merely  administrative 
character.  Ck>pp  y.  State,  and  other  cases 
cited.  Nor  does  it  appear,  from  any  aver- 
ment of  the  bill,  that  plaintiff  was  not  af- 
forded ample  notice  of  the  assessment,  if  in- 
deed notice  otherwise  than  as  prescribed  by 
statute  is  essential,  or  sufficient  opportunity 
to  test  its  validity  before  the  board  of  review 
and  equalization,  or  that  any  adventitious 
drcumstance  prevented  resort  to  the  remedy 
so  prescribed.  Failure  to  pursue  the  remedy 
80  provided,  or  to  show  want  of  notice  or 
opportunity  for  resort  thereto,  or  any  fraud 
or  other  circumstance  preventing  It,  justifies 
the  ruling  of  the  circuit  court  upon  the  de- 
fendants' demurrer  to  the  bilL 

We  therefore  affirm  the  decree  of  July  8, 
1911. 

FOFFBNBARGER,  J^  dissents. 


(115  Va.  764) 


CRAIG  y.  CRAIG. 


(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1914.) 

DivoBCE  (I  287*)  —  Counsel  Pees  — Allow- 
ance. 

In  a  suit  for  divorce,  brought  by  the  husr 
band,  where  he  was  denied  a  divorce,  and  the 
decree  was  affirmed  on  appeal,  the  appellate 
coort  will  not  allow  counsel  fees  for  services 
rendered  on  the  appeal  by  the  wife's  counsel, 
but  will  remand  the  cause,  with  leave  to  coun- 
sel to  apply  for  an  allowance  in  the  court  be- 
low. 

[Ed.  Note.— For  other  oases,  see  Divorce, 
Cent.  Dig.  |  771 ;    Dec.  Dig.  |  287.*] 

Appeal  from  Law  and  Equity  Ck)urt  of 
CSty  of  Richmond. 

Bill  for  divorce  by  J.  Willard  Craig  against 
Lottie  M.  Craig,  who  filed  a  cross-bill.  From 
a  judgment  denying  both  parties  a  divorce, 
complainant  appeals.  Affirmed  and  remand- 
ed. 

S.  S.  P.  Patteson,  of  Richmond,  for  appel- 
lant. Smith  &  Gordon  and  T.  F.  Minor,  all 
9f  Richmond*  for  appellee. 

KEITH,  P.  The  appellant  filed  his  bill  in 
this  case,  asking  for  a  divorce  from  his  wife 
upon  the  ground  of  adultery.  He  makes  the 
person  with  whom  she  is  alleged  to  have 
been  guilty  of  the  offense  a  party  defendant 
as  corespondent  The  wife  filed  an  answer, 
whidi  she  asks  may  be  treated  as  a  cross- 
bill, in  which  she  charges  the  husband  with 
not  furnishing  her  with  means  of  support, 
and  with  abandonment  and  cruelty,  and  asks 


that  permanent  alimony  be  awarded  her  for 
the  support  of  herself  and  her  child.  The 
husband  answered  this  cross-bill,  and  put  in 
issue  all  the  charges  which  it  contains;  and 
upon  the  issues  made  by  the  pleadings  nu- 
merous depositions  were  taken,  and  the  case 
came  on  to  be  heard  before  the  law  and  equi- 
ty court  of  the  city  of  Richmond.  That 
court  being  of  opinion  "that  the  evidence  is 
not  sufficient  to  sustain  the  charge  of  adul- 
tery against  the  defendant  contained  in  the 
plaintiff's  bill,  it  is  adjudged,  ordered,  and 
decreed  that  the  plaintiff's  bill  be  and  the 
same  is  hereby  dismissed.  And  the  court  be- 
ing further  of  opinion  that  the  evidence  is 
insufficient  to  enable  the  court  to  pass  upon 
the  issues  raised  by  the.  cross-bill  filed  by  the 
defendant  and  the  answer  of  plaintiff  thereto, 
and  that  therefore  the  allegations  in  the 
cross-bill  have  not  been  proved  so  as  to  en- 
title the  defendant  to  affirmative  relief  there- 
on, it  is  ordered  that  the  cross-bill  of  the  de- 
fendant be  dismissed." 

From  that  decree  an  appeal  was  allowed  to 
this  court. 

The  evidence  Is  not  of  a  character  that 
we  care  to  discuss.  No  good  purpose  would 
be  subserved  by  its  discussion,  and  we  shall 
therefore  content  ourselves  with  saying  that 
after  a  careful  consideration  of  the  evidence 
we  are  of  opinion  that  there  is  no  error  in 
the  decree  of  the  law  and  equity  court 

Counsel  for  appellee  have  asked  that  an  al- 
lowance for  counsel  fees  be  made  for  services 
rendered  in  this  court  This  we  decline  to 
do,  being  of  opinion  that  the  trial  court  is  In 
a  better  position  to  inquire  into  and  do  what 
is  right  and  just  between  the  parties  in  the 
first  instance  than  this  court  We  shall 
therefore  affirm  the  decree,  and  remand  the 
cause,  but  with  leave  to  counsel  for  appellee 
to  prosecute  their  claim  for  compensation 
before  the  law  and  equity  court  in  the  first 
instance,  with  the  right  of  appeal  to  this 
court  if  a  proper  case  shall  be  made  for  its 
exercise. 

Affirmed  and  remanded. 

(14  Qa.  App.  256) 
MOORE  V.  STATE.     (No.  532a) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllahw  5v  the  Court) 

1.  Cbiminal  Law  (|  1004*)— AffeaI/— Pboot 
OF  Venue. 

The  point  that  there  was  no  proof  of  venue 
was  not  specifically  raised  in  the  motion  for 
a  new  trial  and  therefore  cannot  be  considered 
by  this  court     Acta  1911,  p.  150,  §  2. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2676-2684;  Dec.  Dig.  | 
1064.*] 

2.  Cbihinal  Law  (§  563*)— Evidencb— Cob- 
pus  Delicti. 

The  corpus  delicti  may  be  established  by 
circumstantial  evidence.  There  was  sufficient 
evidence  to  authorize  the  verdict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1269 ;    Dec.  Dig.  §  663.*] 
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Error  from  Superior  Court,  Bforgau  Coun- 
ty; J.  B.  Park,  Judge. 

J.  H.  Moore,  alias  Shug  Hughes,  was  con- 
victed of  burglary  of  a  railroad  car,  and 
brings  error.    AlQrmed. 

Wllllford  &  Lambert,  of  Madison,  for  plain- 
tiff In  error.  J.  E.  Pottle,  Sol.  Gen.,  of  Mll- 
ledgeville,  for  the  State. 

ROAN,  J.  [1]  1.  In  this  case  J.  H.  Moore, 
alias  Shug  Hughes,  was  indicted  and  tried 
in  the  superior  court  of  Morgan  county  on 
the  charge  of  breaking  in  and  stealing  from 
a  railroad  car.  He  was  convicted  and  made 
a  motion  for  a  new  trial  on  the  usual  grounds, 
and,  upon  the  overruling  of  the  motion, 
brought  his  case  to  this  court  for  review. 
His  counsel  in  the  brief  insist  that  the  evi- 
dence in  the  record  failed  to  establish  the 
venue  of  the  crime,  if  one  was  committed, 
and  that  on  this  ground  he  should  have  a 
new  trial.  We  cannot  consider  this  point 
as  there  is  no  specific  assignment  of  error 
thereon  in  the  motion  for  a  new  trial.  See 
Acts  of  1911,  p.  149. 

[2]  2.  It  is  insisted  that  the  evidence  in  the 
record  faUed  to  establish  the  corpus  delicti; 
that  the  crime  was  committed  by  some  one; 
and  that  the  defendant  was  the  person  who 
committed  it  Both  these  essential  ingre- 
dients can  be  shown  either  by  circumstantial 
or  direct  evidence.  The  evidence  in  this, 
case,  offered  for  the  purpose  of  showing 
that  the  crime  was  committed  by  some  one, 
and  that  the  defendant  was  the  one  who 
committed  it,  was  mostly  circumstantial,  but 
it  was  sufficient  to  authorize  the  jury  to 
find,  not  only  that  the  crime  was  committed, 
but  that  the  defendant  was  the  one  who  com- 
mitted it  The  judge  who  presided  on  the 
trial  was  satisfied  with  the  verdict,  and  gave 
it  his  approval.  We  hold  that  he  did  not 
abuse  his  discretion. 

Judgment  affirmed. 

04  Oa.  App.  267) 

JOHNSON  V.  CITY  OP  ATLANTA. 
(No.  5.330.) 

(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllahut  hy  the  Court,) 

Appeal  and  Erbob  ({  1094*)— Review— Dis- 
missal OF  Cebtiobabi. 

Where  a  certiorari  attacks  the  finding  of 
a  recorder  of  a  municipal  court  upon  the  sole 
ground  that  it  was  without  evidence  to  support 
it,  and  on  the  hearing  of  the  certiorari  the 
judgment  of  the  recorder  is  approved  by  the 
jadge  of  the  superior  court,  and  the  record  dis- 
closes that  there  was  evidence  to  support  the 
finding  of  the  municipal  court,  the  judgment  of 
the  superior  court  overruling  or  dismissing  the 
certiorari  will  not  be  disturbed. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4322-4352;  Dec.  Dig.  { 
1094.*] 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 
Napoleon  Johnson  was  convicted  of  violat- 


ing an  ordinance  of  the  City  of  Atlanta,  and 
brought  certiorari  From  a  Judgment  dis- 
missing the  certiorari,  Johnson  brings  error. 
Affirmed. 

Thos.  E.  Scott,  of  Atlanta,  for  plaintiff  hi 
error.  Jas.  L.  Mayson  and  W.  D.  Ellis,  Jr^ 
both  of  Atlanta,  for  defendant  in  error. 

RUSSELL,  a  J.    Judgment  affirmed. 

(14  Ga.  App.  26.) 

CARVER  V.  STATE.    (No.  5,340.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahua  &y  the  Court.) 

L  Homicide  (§  255*)  —  Voltjntabt  Mah- 
SLAUGirTER— EVIDENCE— Instructions. 
The  evidence  authorized  the  conviction  of 
the  accused  of  voluntary  manslaughter,  and  the 
extracts  from  the  charge  of  the  court  on  this 
subject,  of  which  complaint  is  made,  are  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  639-641;  Dec  Dig.  8  255.*] 

2.  Criminal  Law  (|  922*)  —  Instbuctions — 
Nbgessitt  of  Request. 

It  is  never  error,  requiring  the  granting  of 
a  new  trial,  to  fail  to  charge  on  the  subject  of 
impeachment  of  witnesses,  in  the  absence  of  a 
written  request  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2210-2218;  Dec.  Dig.  | 
922.*] 

3.  CaiifiNAi.  Law  d  922*)  —  Inbtbuctions — 
New  Trial. 

The  failure  of  the  Judge  specifically  and 
accurately  to  define  the  terms  "justifiable  hom- 
icide" and  "felony"  is  not  cause  for  a  new 
trial 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2210-2218;  Dea  Dig.  f 
922.*] 

Russell,  C.  J.,  dissenting. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Nick  Carver  was  convicted  of  voluntary 
manslaughter,'  and  brings  error.    Affirmed. 

J.  F.  Kelly  and  F.  W.  Copeland,  both  of 
Rome,  for  plaintiff  in  error.  W.  H.  Ennis, 
Sol.  Gen.,  Walter  B.  Shaw,  John  W.  Bale, 
and  Barry  Wright,  all  of  Rome,  for  the  State. 

POTTTLB,  J.  [1]  Nick  Carver  was  Indicted 
for  murder  and  was  convicted  of  volimtary 
manslaughter.  It  is  insisted  by  his  counsel 
that  there  is  no  part  of  the  evidence,  or  of 
the  defendant's  statement  to  the  jury,  which 
authorized  the  verdict,  and  that  the  accused 
was  either  guilty  of  murder  or  Justifiable.  It 
appears  from  the  evidence  that  Tom  Carver, 
the  father  of  the  accused,  and  one  Aycock 
were  engaged  in  an  altercation;  each  having 
a  knife  and  apparently  preparing  to  use  it. 
Several  people  were  standing  near,  including 
Stewart  (the  deceased)  and  Nick  Carver,  the 
accused.  Stewart  interposed  with  the  sug- 
gestion that,  if  the  disputants  must  fight, 
they  discard  their  knives  and  have  a  *^air 
fight"    Thereupon  Aycock  handed  his  open 
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knife  to  Stewart,  and  Carver  handed  his  to 
another  bystander.    After  this,  according  to 
some  of  the  evidence,  Aycock  was  reluctant 
to  fight,  and  Stewart  pushed  or  shoved  him 
towards  Tom  Carver.    At  this  the  assailants 
went  together,  and  fell  to  the  gron^id,  Tom 
Carver  on  top,  and  Aycock  on  the  bottom. 
The  evidence  is  in  some  conflict  as  to  what 
took  place  thereafter;   but,  according  to  the 
testimony  of  two  or  three  witnesses,  Stewart 
approached  the  place  where  the  assailants- 
were  on   the   gronnd,   with   Aycock's  open 
knife  still  in  his  hand,  and  told  Aycock  to 
come  ont  from  nnder  old  man  Carver,  that 
this  was  not  his  place,  and  then  said  that 
if  Aycock  did  not  come  out,  or  if  Carver  did 
not  let  him  np,  he  would  cut  Carver's  throat 
Thereupon,  suddenly  and  without  warning, 
the  accused,  with  a  club,  which  he  had  picked 
up  somewhere  near  by,  rushed  up  and  struck 
Stewart  on  the  back  of  his  head,  and  he  died 
as  the  result  of  the  wound  thus  aflSicted. 
There  was  no  evidence  that  Stewart  made 
any  attempt  to  carry  his  threat  into  execu- 
tion.  If  he  had  done  so,  and  the  life  of  Tom 
Carver  was  In  danger.  Carver's  son  would 
have  had  the  right  to  defend  his  parent,  and 
would  have  been  Justifiable  under  section  74 
of  the  Penal  Code.    But  there  was  evidence 
from  which  the  Jury  could  have  inferred  that 
this  was  a  mere  idle  threat  on  the  part  of 
Stewart,  that  he  made  no  attempt  to  carry 
it  into  execution,  and  that  he  did  not  intend 
to  do  so.    The  question  whether  the  circum- 
stances were  sufficient  to  Justify  the  excite- 
ment of  passion,  and  to  exclude  all  idea  of 
deliberation  and  malice,  was  a  question  for 
the  Jury.    I^  may  be  .they  could  have  found 
that  the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man  that  Tom  Car- 
ver's life  was  in  danger,  and  so  have  Justified 
the   son   in   killing,    to   protect   his    father 
against  a  real  or  apparent  danger.    But  cer- 
tainly the  evidence  did  not  demand  this  con- 
clusion.    The  Jury  were  authorized  to  find 
that  the  circumstances,  while  not  sufficient 
to  excite  the  fears  of  a  reasonable  man  that 
Tom  Carver's  life  was  in  danger,  or  that  a 
felonious  assault  was  about  to  be  made  upon 
him,  were  sufficient  to  Justify  the  excitement 
of  passion.     We  think   therefore  that   the 
trial  Judge  properly  instructed  the  Jury  upon 
the  law  of  voluntary  manslaughter,  and  that 
the  verdict  finding  the  accused  guilty  of  this 
offense  was  not  without  evidence  to  support 
it    The  trial  Judge's  charge  was  in  harmony 
with  this  view,  and. was  not  erroneous  for 
any  reason  assigned. 

[2]  2.  Complaint  Is  made  in  motion  for  a 
new  trial  that  the  court  charged  the  Jury  on 
the  subject  of  impeachment  of  witnesses  by 
proof  of  bad  character,  and  did  not  charge 
on  the  subject  of  Impeachment  by  proof  of 
contradictory  statements.  This  ground  of 
the  motion  was  practically  abandoned  in  the 
brief  of  the  plaintiff  in  error,  as  his  counsel 
recognizes  that  the  trial  Judge  is  not  bound  1 


to  dbarge  on  the  subject  of  impeachment  at 
all,  unless  requested  in  writing  so  to  da 
See  Walton  v.  State,  12  6a.  App.  651,  77  S.  B. 
891. 

[3]  8.  The  trial  Judge  having  fairly  in- 
structed the  Jury  as  to  the  circumstances 
under  which  the  accused  would  be  Justifiable, 
it  is  not  cause  for  a  new  trial  that  he  failed 
to  further  explain  the  meaning  of  the  words 
"Justifiable  homidde,"  nor  is  It  error  that  the 
court  did  not  define  the  word  "felony"  charg- 
ing the  Jury  merely  that,  If  the  accused  acted 
on  the  fear  that  a  felony  was  about  to  be 
committed  upon  his  ftither,  he  would  have 
been  Justifiable.  Ordinarily  the  failure  to 
define  the  meaning  of  a  well-known  expres- 
sion like  the  word  "felony"  is  not  erroneous. 
If  the  failure  to  do  so  in  the  present  case  had 
any  affect  at  all,  it  operated  in  favor  of, 
rather  than  against,  the  accused. 

Judgment  affirmed. 

« 

RUSSELL,  a  J.,  dissenta. 

(14  Qa.  App.  152) 

NEWTON  et  al.  v.  T.  Z.  &  P.  V.  DANIEL 

CO.    (No.  5,185.) 

(Court  of  Appeal9  of  Georgia.    Jan.  20,  1914.) 

fSyllahuM  hy  the  Oowri.) 

1.  Landlobo  and  Tenant  (|  270*)— Distress 

WaBBANT— AFFI  D  A  VIT. 

An  affidavit  to  obtain  a  distress  warrant 
made  by  a  person  other  than  the  one  seeking 
the  warrant,  his  agent  or  attorney,  is  a  mere 
nullity. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  {{  1098-1123,  1125, 
1120, 1128-1139,  1146, 1148;  Dec.  Dig.  §  270.*] 

2.  Landlobd  and  Tenant  (f  270*)— Distbbss 
Wabbant— Issuance. 

Under  the  act  creating  the  city  coart  of 
Millen,  the  authority  to  issue  distress  warrants 
is  vested  in  the  Judge,  and  such  a  warrant  is- 
sued by  the  clerk  of  tne  court  is  void. 

pSd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  If  1098-1123,  1125. 
1126, 1128-1139, 1146,  1148;  Dec.  Dig.  {  270.*] 

3.  Landlobd  and  Tenant  (§  270*)— Distbbss 
Wabbant— Dismissal  of  Cot7nteb  Affida- 
vit. 

Upon  the  dismissal  of  the  counter  affidavit, 
the  case  was  out  of  court,  and  it  was  error  for 
the  court  to  render  judgment  thereafter  in  fa- 
vor of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  M  1098-1123,  1125, 
1126.  1128-1139,  1146,  1148;  Dec.  Dig.  § 
270.*] 

Error  from  C^ty  Ck>nrt  of  MiUen ;  Tho&  L. 
Hill,  Jndga 

Action  by  the  T.  Z.  &  P.  V.  Daniel  Company 
against  A.  E.  Newton  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

R.  P.  Jones,  of  Millen,  for  plaintiffs  in 
error. 

ROAN,  J.  This  was  a  distress  warrant  is- 
sued by  the  clerk  of  the  dty  court  of  Millen,  in 
favor  of  T.  Z.  &  P.  V.  Daniel  Company,  as 
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landlord,  against  A.  B.  Newton,  as  tenant 
The  affidavit  to  obtain  the  warrant  was  made 
by  G.  A.  Hattaway,  and  states  that  he  is  "an 
employ^*'  of  the  landlord,  but  does  not  state 
that  he  is  the  landlord's  agent  or  attorney. 
Upon  this  affidavit  the  clerk  of  the  court  is- 
sued the  warrant,  which  was  duly  levied  on 
property  of  the  defendant  A  counter  affi- 
davit was  filed  by  the  defendant,  and  bond 
given.  When  the  case  was  called  for  trial, 
no  appearance  was  made  for  the  defendant 
or  his  bondsman,  whereupon  the  court  dis- 
missed the  counter  affidavit,  and  rendered 
Judgment  against  the  defendant  and  his 
bondsman  for  the  amount  sued  for.  To  this 
action  of  the  court,  the  defendant  excepts, 
on  the  grounds  that  (a)  the  proceeding  was 
void  ab  initio,  because  the  affidavit  on  which 
it  was  based  was  not  made  by  a  person  au- 
thorized by  law  to  do  so;  (b)  the  clerk  of  the 
city  court  of  MiUen  had  no  authority,  under 
the  act  creating  the  court,  to  issue  distress 
warrants,  that  being  the  province  of  the 
judge;  and  (c)  the  court  erred  in  entering 
up  Judgment  after  dismissing  the  counter 
affidavit,  even  though  the  issuance  of  the 
warrant  had  been  valid. 

[1]  1.  We  hold  that  as  to  each  of  these 
contentions  the  movant  is  correct  Section 
5390  of  the  Qvil  Code  provides  that  a  dis- 
tress warrant  may  issue  upon  the  affidavit  of 
the  person  to  whom  the  rent  is  due,  *'his 
agent  or  attorney."  Therefore  the  affidavit 
of  Hattaway,  made  merely  as  an  "employ^," 
was  a  nullity. 

[2]  2.  Under  the  act  creating  the  dty  court 
of  Millen,  the  authority  to  issue  distress  war- 
rants is  vested  in  the  Judge  thereof,  and  the 
clerk  had  no  right  to  issue  the  warrant  See 
Acts  of  1912,  p.  248. 

[3]  3.  It  has  been  frequently  held  by  the 
Supreme  Court  that  upon  the  dismissal  of 
the  counter  affidavit  the  case  is  out  of  court, 
and  the  distress  warrant  is,  by  operation  of 
law,  remanded  to  the  levying  officer  as  final 
process.  The  court,  therefore,  erred  in  ren- 
dering Judgment  in  favor  of  the  plaintiff. 
Griggs  V.  Willbanks,  96  Ga.  744,  22  S.  B.  327; 
Withers  v.  Hopkins  Place  Savings  Bank,  104 
Ga.  89,  30  S.  B.  766;  Yancey  v.  Karwisch, 
129  Ga.  788,  59  S.  B.  777;  Girtman  v.  Stan- 
ford, 68  Ga.  178;  Murphey  v.  McGough,  105 
Ga.  816,  31  S.  B.  757. 

Judgment  reversed. 

<14  Qa.  App.  288) 

PITTS  V.  STATB.     (No.  5352.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  hy  the  Court,) 

1.  Cbiminal  Law  (|  898*)— Evidbncb— Abti- 
CLEs  Taken  fbom  Accitsed. 

Where,  by  illegal  seizure  and  search  of  a 
person,  evidence  tending  to  incriminate  him  is 
obtained,  the  obtaining  of  the  evideace  by  such 
means  must  be  regarded  as  compelling  him  to 
furnish   testimony    against   himself;     and    evi- 


dence thus  obtained  is  without  probative  valoe 
against  him  on  his  trial  for  a  criminal  offense. 
But  when  self-incriminatory  evidence  is  obtain- 
ed by  search  of  the  person  of  one  who  is  in  l^ 
gal  custody,  under  arrest  for  a  different  offense, 
and  the  search  is  necesssry  in  order  to  disarm 
the  prisoner  for  the  safety  of  the  oflBcer  hayin; 
him  in  charge,  the  evidence  is  not  thereby  ren- 
dered Inadmissible. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  871-874 ;  Dec.  Dig.  i  393.*] 

2.  Cbiuinal   Law    (|   824*)— Instbuctions- 
Kbcbssitt  of  Request. 

The  court  is  not  required,  in  the  absence 
of  a  timely  written  request,  to  charge  the  jury 
as  to  a  theory  dependent  wholly  upon  the  state- 
ment of  the  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent   Dig.  H  1995-2004;    Dec  Dig,  | 

Error  from  Superior  Ck)urt,  SpaRllng  Comi- 
ty ;  Robt  T.  Daniel,  Judge. 

Walter  Pitts  was  convicted  of  carrying  a 
concealed  weapon  and  of  carrying  a  pistol 
without  a  license.  From  a  conviction,  he 
brings  error.    Affirmed. 

Connor  &  Mills,  of  Qriffin,  for  plaintiff  in 
error.  E.  M.  Owen,  Sol.  Gen.  of  Zebulon,  for 
defendant  in  error. 

BUSSELL,  C.  J.  The  indictment  contained 
two  counts,  one  charging  the  defendant  with 
carrying  a  pistol  without  having  obtained  the 
license  required  by  law,  and  the  other  with 
carrying  a  pistol  concealed.  There  was  plain 
evidence,  if  the  state's  witness  was  credible^ 
of  the  defendant's  guilt  of  carrying  the  pistol 
concealed;  and  the  defendant  admitted  that 
he  had  not  obtained  a  license.  It  is  insisted, 
however,  that  the  oYidence  oC  the  defend- 
ant's guilt  of  carrying  a  pistol  concealed  was 
obtained  by  unlawful  seizure  and  search  of 
his  person,  thus  compelling  him  to  furnish 
testimony  against  himself ;  and  that  his  con- 
viction upon  the  count  charging  the  carrying 
of  the  pistol  without  having  obtained  a  li- 
cense was  probably  due  to  the  failure  of  the 
trial  judge  to  instruct  the  Jury  that  tf  they 
believed  that  the  defendant  found  the  pistol 
in  the  road,  and  picked  it  up  to  carry  it  home 
with  him,  and  had  not  had  a  sufficient  time 
to  obtain  a  license  authorizing  him  to  carry 
the  pistol,  as  he  intended  to  do,  then  the  de- 
fendant would  be  guilty. 

[1]  As  to  the  first  point,  it  does  not  appear 
that  the  defendant  objected  to  the  evidence 
or  moved  to  exclude  it  at  the  triaL  However, 
in  no  view  of  the  case  was  the  admission  of 
this  testimony  illegal,  for  it  appears,  from 
the  undisputed  testimony,  that  the  accused, 
prior  to  the  discovery  of  the  pistol  on  his  per- 
son, had  been  arrested  by  the  witness,  who 
is  an  officer,  under  a  warrant  for  another 
offense.  As  has  several  times  been  held  by 
this  court,  the  obtaining  of  self-incriminating 
evidence  by  illegal  seizure  and  search  of  the 
defendant's  person  must  be  regarded  as  com- 
pelling him  to  furnish  testimony  against  him- 
self, and  evidence  thus  obtained  is  without 
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probatiye  Talue  against  Mm.  Bat  when  erl- 
dence  of  one's  gnilt  of  carrying  a  deadly 
weapon  is  obtained  by  a  search  of  his  person 
while  he  is  in  the  legal  custody  of  an  officer, 
under  arrest  for  a  different  offense,  and  the 
search  is  necessary  in  order  to  disarm  the 
prisoner,  for  the  safety  of  the  officer,  the 
evidence  is  not  ipegaL  As  to  the  distinction, 
see  Sherman  v.  State,  2  6a.  App.  148,  58  S. 
B.  393;  Id.,  2  6a.  App.  A86,  58  S.  B.  1122; 
Hughes  T.  State,  2  6a.  App.  29,  58  S.  B.  390; 
Brans  t.  State,  106  6a.  519,  32  S.  B.  659,  71 
Am.  St  Rep.  276;  Dossier  t.  State,  107  6a. 
706,  33  S.  B.  418;' Springer  v.  State,  121  6a. 
155,  48  S.  B.  907. 

[2]  2.  The  explanation  offered  by  the  pris- 
oner, as  to  his  carrying  the  pistol  without  a 
license,  would  have  demanded  an  instruction 
sQCh  as  it  is  now  urged  the  trial  Judge  should 
hare  given,  if  this  explanation  had  been  pre- 
sented or  supported  by  any  evidence.  But 
the  defendant's  explanation,  as  set  forth  in 
the  exception,  depended  wholly  upon  his  un- 
sworn statement,  and  it  is  well  settled  that 
the  court  is  not  required,  in  the  absence  of  a 
timely  written  request,  to  charge  a  theory 
dependent  wholly  upon  the  statement  of  the 
accased.  Jordan  v.  State,  9  6a.  App.  578,  71 
S.  E.  875 ;  6ray  t.  State,  6  6a.  App.  428,  65 
S.  B.  191 ;  Cobb  v.  State,  11  6a.  App.  52,  74 
S.  B.  702. 

There  was  no  error  in  refusing  a  new  trial. 

Judgment  affirmed. 


(14  6a.  App.  270) 

GUTHRIB  V.  FARMBRS*  BANK  OF  NASH- 
VILLB.     (No.  5,344.) 

(Conrt  of  Appeals, of  6eorgia.    Jan.  20,  1914.) 

(8yUabu%  hy  the  Court,) 

Bills  and  Notes  (5  97*)— Action  on  Note- 
Defenses. 

A.  executed  to  a  bank  a  promissory  note  to 
obtain  a  fund  to  be  used  for  a  particular  pur- 
pose. The  fund  was  left  on  deposit  with  the 
bank  in  the  name  of  a  third  person,  under  a 
certificate  of  deposit  which  recited  that  the 
fund  was  to  be  held  in  trust  by  this  third  per- 
son pending  a  settlement  of  a  certain  suit, 
field,  that  &e  bank  was  bound  to  honor  a  de- 
mand for  the  money,  made  by  the  person  to 
whose  credit  the  fund  stood,  and*  was  not  bound 
either  to  inquire  how  the  fund  was  to  be  used, 
or  to  follow  it  in  order  to  see  that  it  was  prop- 
erly applied.  In  such  a  case  the  maker  of 
the  note  would  be  liable  to  the  bank  even 
though  the  money  was  withdrawn  and  misap- 
propriated by  the  trustee. 

[Ed,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S§  16^-173,  175^-181,  185- 
192,  196-198,  200,  202-205,  208-212,  1»72- 
1376;    Dec.  Dig.  §  97.*] 

Error  from  City  Court  of  Nashville;  J.  J. 
Murray,  Judge  pro  hac. 

Action  by  the  Farmers'  Bank  of  Nashville 
against  S.  F.  6uthrie.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  R.  Smith,  of  Nashville,  for  plaintiff  in 
error.  Hendricks  &  Hendricks,  of  Nashville, 
for  defendant  in  error. 


POTTLE,  J.  This  was  a  suit  on  a  promis- 
sory note.  The  Judge  struck  all  of  the  de- 
fendant's answer  except  the  denial  that  writ- 
ten notice  of  suit  was  given,  and,  after  evi- 
dence Introduced  on  this  issue,  directed  a 
verdict  for  the  plaintiff.  It  appeared  from 
the  answer  that  the  note  sued  on  was  a  re- 
newal of  a  note  executed  July  27,  1910,  to 
the  plaintiff,  at  which  time  the  plaintiff  bank 
gave  to  the  defendant  a  paper,  of  which  the 
following  is  a  copy:  "Nashville,  Ga.  July  27, 
1910.  This  is  to  certify  that  S.  F.  Guthrie 
has  deposited  in  this  bank  to  the  credit  of 
L.  0.  Turner,  clerk  of  the  court,  the  sum  of 
five  hundred  and  twelve  dollars  and  <>*/ioo 
($512.06),  to  be  held  in  trust  by  said  U  C. 
Turner  pending  a  settlement  in  certain  suit 
of  S.  F.  Guthrie  v.  Shaw  Bros.,  in  the  City 
Court  of  Nashville,  Ga.  Farmers'  Bank, 
Nashville,  Ga.,  per  E.  June  Lovett,  Cashier." 
In  the  answer  it  was  alleged  that  the  bank 
permitted  this  sum  to  be  wrongfully  checked 
out  and  used  by  L.  C.  Turner,  trustee,  with 
knowledge  at  the  time  that  it  was  being 
wrongfully  used  by  the  trustee,  and  that  this 
was  done  without  the  consent  or  authority 
of  the  defendant  Subsequently  the  defend- 
ant amended  his  answer  by  striking  there- 
from the  averment  that  the  bank  permitted 
the  money  to  be  checked  out  and  wrongfully 
used  by  Turner,  with  the  knowledge  at  the 
time  it  was  checked  out  and  used  that  it 
was  being  wrongfully  checked  out  and  used. 
The  answer  as  thus  amended  sets  up  sub- 
stantially that  Turner,  trustee,  wrongfully 
checked  out  and  used  the  money  while  the 
suit  referred  to  in  the  certificate  of  deposit 
was.  still  pending.  The  defendant  further 
made  the  point  that  in  directing  a  verdict  the 
court  erred  because  the  written  notice  of 
suit  was  not  a  sufficient  compliance  with  the 
statute;  but,  as  this  point  is  not  insisted 
upon  in  the  brief  of  counsel  for  the  plaintiff 
in  error  it  will  not  be  considered. 

The  brief  of  counsel  for  the  plaintiff  in 
error  cont^ns  an  elaborate  discussion  of  the 
liability  of  banks  to  depositors,  both  where 
money  is  placed  on  general  deposit  and  where 
placed  on  special  deposit,  but  the  error  as  it 
seems  to  us,  in  counsel's  contention  lies  in 
the  construction  which  he  places  upon  the 
certificate  of  deposit  Under  his  construction 
of  this  certificate  the  bank  was  bound,  be- 
fore paying  out  the  money  to  Turner,  to  see- 
that  he  had  the  right  to  withdraw  the  fund 
under  the  terms  of  the  deposit;  and  the  ef- 
fect of  counsel's  contention  would  be  to  re- 
quire the  bank  to  follow  the  fund  to  see  that 
it  was  rightfully  applied  by  Turner.  The 
defendant  appointed  Turner  his  agent  to  re- 
ceive and  hold  a  certain  fund,  to  be  applied 
in  a  certain  way;  that  is  .to  say,  in  settle- 
ment of  a  certain  suit  which  was  then  pend- 
ing against  the  defendant.  The  bank  was 
not  the  agent  of  the  defendant  tp  complete 
the  settlement,,  and  was  not  concerned  in  any 
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way  In  tibls  matter.  The  bank  was  merely 
the  holder  of  the  fund  standing  to  the  credit 
of  L.  C.  Turner,  to  be  applied  by  him  for  the 
benefit  of  the  defendant  The  bank  would 
not  be  responsible  for  Turner's  misfeasance. 
The  relation  of  the  bank  to  the  fund  was  ex- 
actly the  same  as  If  the  defendant  had  de- 
posited It  in  the  bank  to  his  own  credit,  as 
trustee,  or  otherwise.  In  such  a  case  the 
bank  would  have  been  bound  to  pay  the 
money  on  demand  of  the  defendant,  and 
would  not  be  concerned  with  the  application 
to  be  made  of  the  money.  Munnerl^n  v. 
Augusta  Savings  Bank,  88  Ga.  333,  14  S.  E. 
554,  30  Am.  St  Rep.  159.  The  deposit  of 
the  money  by  the  defendant  to  the  credit  of 
Turner  was  the  same  then,  so  f^r  as  the 
bank  was  concerned,  as  if  Turner  had  depos- 
ited the  money  himself.  If  Turner  had  de- 
posited the  money  to  his  own  credit  as  trus- 
tee, the  bank  would  have  been  compelled  to 
pay  it  to  him  on  demand.  The  plaintiff  in 
error  having  appointed  Turner  his  agent  to 
apply  the  fund  for  his  benefit,  the  bank  could 
not  refuse  to  pay  out  the  money  on  Turner's 
demand,  and  was  not  bound  to  follow  the 
fund  to  see  that  it  was  properly  applied.  Be- 
sides, the  very  terms  of  the  certificate  of  de- 
posit Indicate  that  the  money  was  ''to  be  held 
in  trust  by  said  L.  G.  Turner  pending  the  set- 
tlement in  certain  suit"  Under  the  terms  of 
this  deposit  Turner  had  the  right  to  with- 
draw the  fund  from  the  bank  and  keep  it 
anywhere  he  chose.  Indeed  it  may  have  been 
necessary  for  him  to  have  the  actual  money 
In  order  to  effectuate  the  very  purpose  for 
which  the  deposit  was  made,  to  wit,  the  set- 
tlement of  the  pending  suit  If  Turner  has 
wrongfully  applied  the  money,  it  is  no  con- 
cern of  the  bank,  and  the  defendant  must 
look  alone  to  his  agent  for  reimbursement 
Judgment  affirmed. 


<14  Ga.  App.  286) 

SMITH  V.   STATE.     (No.  5,J56.) 

(Conrt  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court,) 

Homicide  (§  313*)--Assault  with  Intent  to 
Kill— Verdict— Sufficiency. 

There  was  no  merit  in  the  motion  to  set 
aside  the  verdict  and  sentence  on  the  ground 
that  the  verdict  which  found  guilty  of  "the  un- 
lawful shooting  of  another"  was  a  nullity;  this 
court,  In  a  former  decision  in  this  case,  hav- 
ing expressly  decided  that  this  verdict  was  "to 
be  construed  as  a  conviction  of  the  statutory 
offense  described  In  section  115  of  the  Penal 
Code  1910."  Smith  v.  State,  12  Ga.  App.  667, 
78  S.  B.  134. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  671-675;    Dec.  Dig.  f  313.*] 

Error  from  Superior  Court,  Effingham 
County;   W.  G.  Charlton,  Judge. 

J.  H.  Smith  was  convicted  of  unlawftilly 
shooting  at  another,  and  brings  error.  Af- 
firmed. 


J.  H.  Smith,  of  Eden,  for  plaintiff  in  e^ 
ror.  N.  J.  Norman,  Sol.  Gen.,  and  E.  A 
Cohen,   both   of   Savannah,   for  the   State: 

ROAN,  J.  The  accused  was  indicted  for 
the  offense  of  assault  with  intent  to  murder 
one  De  Witt  by  shooting  him  with  a  pistol. 
The  jury  returned  a  verdict  in  the  following 
language:  "We,  the  Jury,  find  the  defendant 
guilty  of  the  unlawful  shooting  of  another.*' 
The  defendant  filed  a  motion  for  new  trial, 
which  was  overruled;  he  excepted,  and 
brought  his  case  to  this  court,  and  the  Judg- 
ment was  affirmed.  Smith  y.  State,  12  Ga 
App.  667,  78  S.  E.  134.  The  questions  raised 
there  control  the  points  insisted  upon  here. 
It  is  insisted  In  the  record  now  before  us 
tj^at  the  verdict  and  Judgment  should  be  set 
aside,  because  the  verdict  as  set  forth  above 
is  a  nullity.  This  point,  however,  was  ex- 
pressly decided  in  the  former  decision  in  this 
case,  and  we  must  repeat  that  "a  verdict  find- 
ing one  guilty  of  'the  unlawful  shooting  of 
another*  is  not  a  nullity,"  and  say  again  that 
the  point  is  without  merit  It  is  true  that 
the  court  in  that  opinion  said  that  the  point 
should  have  been  raised  differently  to  what 
it  was  in  the  record  before  the  court  at  that 
time;  but  it  went  further  In  discussing  the 
question  and  said,  "The  point  is  without  mer- 
it." This  is  undoubtedly  the  law,  even 
though  it  had  not  been  decided  In  the  former 
decision.  See  Kidd  v.  State,  10  Ga.  App. 
148,  75  S.  E.  266;  and  Mosely  v.  State,  11  Ga. 
App.  8,  74  S.  E.  569.  The  mere  fact  that 
the  point  is  now  raised  in  a  proper  way  for 
the  first  time  makes  no  difference. 

Judgment  afllrmed. 

(14  Qa.  App.  216) 

DIXON   T.    CENTRAL   OF  GEORGIA   RT. 

CO.     (No.  5,281.) 

(Ck)urt  of  Appeals  of  Georgia.     Jan  20,  1914.) 

(Syllabus  by  the  Court.) 

Carriers  (f  331*)— Injuries— Violation  or 

Rules. 

Where  a  locomotive  fireman  in  the  employ- 
ment of  a  railway  company  was  riding  upon  a 
train  as  a  passenger,  and  voluntarily  left  the 
coach  in  which  he  was  riding  and  got  upon  the 
engine,  either  by  the  express  permission  or 
without  the  disapproval  of  the  engineer,  it  not 
appearing  that  there  was  any  rule  or  custom  of 
the  railway  company  permitting  the  employ^  to 
ride  upon  the  engine,  but  it  being  on  the  con- 
trary a  violation  of  the  rules  of  the  company 
for  him  so  to  do,  he  was  a  trespasser,  and  his 
widow  had  no  cause  of  action  against  the  rail- 
way company  for  his  homicide,  resulting  from 
the  derailment  of  the  train,  caused  by  a  switch 
which  was  defective,  or  which  had  been  negli- 
gently left  open. 

JEM.  Note.— For  other  cases,  see  Carriers, 
Cfot.  Dig.  «^  1371,  1374-1382;  Dec  Dig.  1 
331.*] 

Error  from  City  Court  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Action  by  C.  M.  Dixon  against  the  (Central 
of  Georgia  Railway  Company.    Judgment  for 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am  Dig.  Key-No.  Series  *  Rap'r  Index< 
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defendant,  and  plaintlfl  brings  error.     Af- 
firmed. 

W.  W.  Dykes,  of  Americtus,  and  H.  A.  Wil- 
kinson, of  Dawson,  for  plftintift  in  error.  J. 
B.  Hudson  and  E.  A.  Hawkins,  both  of  Amer- 
icns,  for  defendant  in  error. 

POTTLE,  J.  This  case  is  controlled  by  the 
decisions  of  the  Supreme  Court  in  Morris  v. 
Georgia  Railroad  Company,  181  Ga.  475,  62 
S.  E.  579,  and  Chattanooga  Southern  Rail- 
rpad  Oo.  ▼.  Myers,  112  O  237,  87  S.  B.  43d. 
Tbe  deceased  was  a  locomotive  fireman  in  the 
employment  of  the  defendant  company.  He 
was  traveling  in  a  passenger  coach,  having 
boarded  the  train  at  Macon  to  go  to  a  point 
west  of  Americus.  When  he  reached  Ameri- 
cas he  left  the  passenger  coach  and  went  for- 
ward and  got  upon  the  engine.  He  had  no 
datieB  to  perform  on  tbe  engine,'  and  there 
was  a  rule  of  the  company  which  prohibited 
engineers  from  permitting  any  person  to  ride 
on  the  engine  without  an  order  from  the 
proper  authorities;  except  certain  named  offi- 
cers and  employ^  of  the  company.  Nor  was 
it  shown  by  the'evidence  that  it  was  custom- 
ary to  permit  employ^,  other  than  those 
named  In  the  rules,  to  ride  upon  the  engine, 
with  the  knowledge  and  acquiescence  of  the 
company.  It  is  alleged  in  the  petition  that 
tbe  deceased  got  upon  the  engine  at  the  r&> 
quest  of  the  engineer,  but  there  is  no  evi- 
dence to  sui^>ort  this  contention  other  than 
the  testimony  as  to  the  statement,  made  by 
the  deceased  after  the  derailment  (it  does 
not  appear  how  long  after)  that  the  engineer 
invited  him  upon  the  engine.  The  petition  al- 
leges and  the  proof  shows  that  the  deceased 
was  a  passenger,  and  was  riding  as  such  on 
the  train  until  he  reached  Americuis.  He  had 
no  right  to  leave  the  passenger  coach  and  go 
upon  the  engine,  either  with  or  without  the 
consent  of  the  engineer ;  ..and^  jt  he  did  so, 
he  was,  while  riding  on  tbe  engine,  a  tres- 
passer, having  voluntarily  abandoned  his  po- 
sition- as  a  passenger  to  whom  extraordinary 
diligence  was  owing.  Under  such  circum- 
stances his  widow  cannot  hold  the  company 
responsible  for  the  homicide  of  her  husband, 
resulting  from  the  derailment  of  the  train^ 
occasioned  by  a  defectiye  track. 

The  plaintiff  contends  that,  the  deceased, 
being  a  passenger,  the  company  was- under 
the  duty  to  protect  him  from  the  consequenc- 
es of  his  own  negligence,  and  deduces  from 
this  that  the  company  is  liable  in  this  case 
because  the  engineer  allowed  the  deceased  to 
ride  in  a  place  not  intended  for  passengers, 
and  in  which  he  was  subjected  to  greater 
peril  than  he  would  have  been  had  be  re- 
mained in  the  passenger  coach.  Upon  this 
theory  the  plaintiff  seeks  to  distinguish  the 
case  of  Morris  v.  Georgia  Railroad  Co.,  supra. 
We  do  not  t^nk  this  constitutes  any  rational 
distinction  between  the  cases.  The  decision 
in  the  Morris  Case  was  put  upon  the  ground 


that  the  deceased  in  that  case  was  a  tres- 
passer because  of  the  fact  that  the  engineer 
had  no  authority  to  invite  him  to  ride  upon 
the  engine.  In  the  present  case  the  deceased 
was  none  the  less  a  trespasser  at  tbe  time 
he  was  killed,  though  he  had  previously  paid 
fare  and  obtained  the  right  to  ride  as  a  pas- 
senger. The  payment  of  fare  did  not  au- 
thorize him  to  ride  upon  the  engine,  but  re- 
quired him  to  remain  on  the  train  in  the 
place  provided  for  passengers,  and  the  mo- 
ment he  voluntarily  abandoned  the  place  so 
provided  and  went  upon  a  portion  of  the 
train  where  he  had  no  right  to  go,  and  where 
the  servants  of  the  company  had  no  right  to 
invite  him  to  go,  and  where  he,  as  an  em- 
ploy6  of  the  company,  familiar  with  its  rules, 
must  have  known  that  he  had  no  right  to  go, 
he  ceased  to  be  a  passenger  and  became  mere- 
ly a  trespasser,  to  whom  the  company  owed 
no  duty  except  not  to  injure  him  willfully  or 
wantonly.  Under  the  decision  of  the  Su- 
preme Court  in  the  Morris  Case,  supra,  the 
plaintiff  carried  the  burden  of  showing  that 
the  engineer  had  authority  from  the  company 
to  permit  the  deceased  to  ride  on  the  engine, 
or  that.it  was  the  custom  of  persons  occupy- 
ing the  position  of  the  deceased  to  ride  on  the 
engine,  and  tbat  this  custom  was  known  to 
the  officers  of  the  company  having  charge  or 
supervision  of  the  matter.  The  plaintiff,  hav- 
ing failed  to  carry  this  burden,  was  properly 
nonsuited. 
Judgment  affirmed. 


CU  Ga.  App.  Wi) 
NIXON  et  al.  v.  STATE.     (No.  5,339.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(ByUdbua  5v  t^e  Court.) 

1.  HoMioiDB  (I  297*)— iNSTBUonoNs— Justi- 
fiable Homicide. 

The  instruction  to  the  jury  that  they 
should '  look  to  the  facts  and  circumstances  at 
the  very  time  of  the  actual  killing,  to  see 
whether  it  was  justifiable,  was  error,  as  the  of- 
fense could  be  reduced  to  manslaughter  through 
passion  aroused  some  time  before  the  killing. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  611 ;   Dec.  Dig.  §  297.*] 

2.  CannNAL  Law  (§  778*)  —  Instbuctions — 
Reasonable  Doubt. 

It  la  error  to  charge,  in  effect,  that  the 
defendant  must  make  out  his  defense  beyond 
a  reasonable  doubt. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  C5ent.  Dig.  §§  1846-1852,  1854-1857,  1960, 
1967;    Dec.  Dig.  |  778.*] 

3.  Cbihinal  Law  (§  720^*)— Aboumbnts  ot 
Counsel. 

It  was  error  to  allow  counsel  for  the  state, 
in  his  argument  to  the  jury,  to  give  his  person- 
al opinion  as  to  the  guilt  of  the  defendant, 
though  in  a  preceding  argument,  counsel  for  the 
defendant  may  have  been  guilty  of  a  similar 
breach  of  the  rule. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1677;   Dec.  Dig.  §  720%.*] 

Error  from  Superior  Court,  Hart  Ck>unty; 
D.  W.  Meadow,  Judge. 


^Vtor  other  eases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Inde^e* 
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Henry  Nlzon  and  Ellis  Nixon  were  convict- 
ed of  voluntary  manslaughter,  and  bring  er- 
ror.   Reversed. 

Skeltoa  &  Skeltou,  J.  H.  4  Parke  Skelton, 
and  A.  O.  &  Julian  McCurry,  all  of  Hartwell, 
for  plaintiffs  in  error.  Tbo&  J.  Brown,  SoL 
Gen.»  and  J.  N.  Worley,  both. of  Elberton, 
and  A.  A.  McCurry,  of  Hartwell,  for  the 
State. 

ROAN,  J.  During  the  night  of  August  8, 
1912,  in  the  public  road,  near  the  house  of 
Bud  Harbin,  in  Hart  county,  Ga.,  John  Hea- 
ton  was  shot  and  killed ;  Henry  Nixon  firing 
the  fatal  Eftiot,  and  Ellis  Nixon  being  present 
A  sister  of  these  Nixons  was  the  wife  of 
Heaton,  and  some  time  before  the  killing  she 
left  him  and  went  with  her  infant  to  the 
home  of  her  father,  and  for  the  time  being 
was  making  it  her  home.  There  is  evidence 
that  the  deceased  was  a  man  of  violent  char- 
acter, which  was  aggravated  when  drinking, 
and  on  the  night  of  the  tragedy  he  was  under 
the  influence  of  liquor.  He  was  at  Reed 
Creek  Church  that  night,  and  about  11 
o'clock  asked  one  Tom  Thrasher  to  go  with 
him  to  Tom  Nixon's,  his  father-in-law.  Be- 
fore tiiat  he  went  to  his  own  home  and  told 
his  daughter  that  tf  he  did  not  get  back  in- 
side of  35  or  40  minutes,  she  might  know 
that  he  was  killed  or  had  killed  somebody. 
When  the  deceased  arrived  at  Tom  Nixon's, 
he  raised  a  row  with  his  mother-in-law  and 
the  other  members  of  the  family  that  were 
there.  No  male  members  of  the  family  were 
at  home  at  the  time.  He  indulged  in  violent 
denunciation  of  his  mother-in-law  and  the 
whole  Nixon  family,  threatening  to  kill  them 
all,  and  fired  three  shots  over  them  into  the 
house.  His  wife,  through  fright,  grabbed 
her  baby  and  fled  in  her  night  clothes  to  a 
neighbor's  house,  a  distance  of  a  mile.  Mrs. 
Nixon,  the  mother-in-law,  screamed  for  help. 
At  this  time  Henry  and  Ellis  Nixon  were  at 
the  home  of  Ellis  Nixon,  where  they  were 
arranging  to  go,  the  next  morning,  to  Ander- 
son, S.  Cw,  some  20  miles  distant,  and  hearing 
the  screams  of  their  mother,  and  knowing 
that  no  male  member  of  the  family  was  at 
home,  Ellis  took  his  shotgun  and  Henry  pro- 
cured a  pistol,  and  they  together  went  run- 
ning to  the  home  of  their  mother.  On  their 
arrival  they  were  informed  of  Heaton's  con- 
duct, but  he  had  left,  and  Sirs.  Nixon  advised 
them  to  telephone  to  the  office  of  the  sherifiT 
at  Hartwell  and  tell  him  of  Heaton's  conduct, 
and  have  him  arrested.  They  started  to  A. 
H.  Martin's  house,  where  there  was  a  tele- 
phone. When  they  arrived  there  they  real- 
ized for  the  first  time  that  the  telephone  of- 
fice at  Hartwell  was  closed,  as  it  closed  every 
night  at  10  o'clock,  and  they  started  back 
home  on  the  road  they  had  come,  and  a  short 
distance  down  the  road  they  met  the  deceas- 
ed, and,  after  some  short  discussion  between 
them,  the  tragedy  occurred.  They  were 
jointly  Indicted  for  murder  and  were  tried 


together ;  the  jury  returned  a  verdict  finding 
both  defendants  guilty  of  voluntary  man- 
slaughter. They  except  to  the  overruling 
of  the  motion  for  a  new  triaL 

[1]  1.  In  the  sixth  ground  of  the  motion 
for  a  new  trial  the  following  excerpt  from  tbe 
charge  of  the  court  is  complained  of:  "Now, 
in  your  investigations  in  this  case,  taking 
into  consideration  all  the  facts  and  dream- 
stances  surrounding  it,  you  want  to  go  to  the 
very  time  of  this  actual  killing,  and  'see  what 
the  faces  were,  what  were  the  circumntances 
at  the  instant  of  the  killing,  to  aetermine 
whether  or  not,  at  the  time  the  fatal  shot  was 
fired,  it  was  justifiable,  under  the  rules  of 
law  I  have  given  you  in  charge."  The  mov- 
ants insist  this  was  error  "because  it  confines 
the  jury's  investigation  to  what  happened  at 
the  instant  of  the  killing,  and  excluded  from 
the  jury  a  proper  consideration  of  all  tbe 
facts  and  circumstances  that  preceded  and 
led  up  to  the  killing."  We  hold  that  the  ex- 
ception to  this  part  of  the  charge  is  well 
taken,  as  it  is  at  all  times  proper  for  the 
jury  to  consider  what  provocation,  if  any, 
was  given  the  defendant  prior  to  the  killing, 
so  they  may  detennine  whether  the  killing 
occurred  by  reason  of  his  passions  being 
aroused  to  an  uncontrollable  pitch  by  the 
previous  conduct  of  the  deceased  to  himself 
or  to  some  near  relative  or  kinsman  to  whom 
he  owed  the  duty  of  protection,  or  whether 
it  was  a  chance  meeting  and  the  deceased  was 
killed  without  any  cause  more  than  what  oc- 
curred at  the  exact  instant  of  the  killing.  In 
determining  whether  a  killing  is  murder  or 
voluntary  manslaughter,  or  justifiable,  all 
the  facts  and  circumstances  that  preceded 
and  led  up  to  the  killing  are  proper  matter 
for  consideration  by  the  jury,  so  that  they 
may  determine,  from  all  the  facts  and  cir- 
cumstances surrounding  the  killing,  whether 
or  not  sufficient  provocation  had  been  given 
by  the  person  killed,  and  whether  or  not 
sufficient  time  had  elapsed  between  the  provo- 
cation and  the  killing  for  reason  to  resume 
its  sway  and  the  passions  to  cool  down.  If 
sufficient  time  elapsed  for  reason  to  resume 
its  sway,  then  the  killing,  if  no  other  provoca- 
tion existed,  would  be  attributed  to  de- 
liberate revenge,  and>  be  punished  as  murder, 
but  if  the  infiamed  passions  aroused  by  the 
provocation  had  not  had  time  to  subside 
and  reason  to  resume  its  sway  (and  this  is 
a  question  for  the  jury),  the  Jury  would  have 
the  right  to  reduce  their  finding  from  murder 
to  voluntary  manslaughter,  on  account  of 
these  infiamed  passions,  justifiably  aroused, 
that  had  not  had  time  to  abate.  The  criti- 
cism upon  this  part  of  the  charge  is  just, 
as  it  restricted  the  jury  to  too  narrow  a 
compass. 

[2]  2.  In  the  seventh  ground  of  the  motion 
for  a  new  trial  it  is  complained  that  the 
court  erred  in  charging  the  jury:  "If  you 
do  not  believe  that  the  deceased  was,  at  the 
time  of  the  killing,  endeavoring  by  violence 
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or  surprise  to  commit  a  felony  on  either  of 
these  defendants,  and  further  do  not  believe 
that  beyond  a  reasonable  doubt — ^and  where 
1  say  believe,  you  will  carry  with  it,  you 
must  believe  beyond  a  reasonable  doubt,"  etc. 
Similar  language  Is  complained  of  in  the 
eighth  ground.  This  portion  of  the  charge, 
as  contained  in  the  motion  for  a  new  trial, 
Imposed  upon  the  defendants  a  greater  bur- 
den than  the  law  authorizea  One  of  the  de- 
fenses Insisted  upon  was  that  the  deceased 
was  endeavoring,  by  violence  or  surprise,  to 
commit  a  felony  upon  one  or  both  of  the 
defendants ;  and,  while  the  law  requires  the 
guilt  of  the  defendants  to  be  shown  by  evi- 
dence that  convinces  the  minds  of  the  Jury 
beyond  a  reasonable  doubt  of  their  guilt, 
before  the  Jury  would  be  authorized  to  con- 
vict, yet  it  nowhere  requires  that  the  defend- 
ants, in  setting  up  their  defense,  must  es- 
tablish it  by  evidence  that  convinces  the  Jury 
beyond  a  reasonable  doubt  of  its  truth.  We 
have  no  doubt  that  the  learned  trial  Judge 
Inadvertently  used  the  language  complained 
of,  but  we  cannot  hold  that  it  was  harmless ; 
we  have  no  way  of  telling  how  much  in- 
fluence it  may  have  had  on  the  Jury  in  arriv- 
ing at  their  verdict  The  decision  in  Mc- 
Donald V.  State,  12  Ga.  App.  526,  77  S.  E. 
655,  is  directly  in  point  and  is  controlling. 

[3]  8.  The  nineteenth  ground  of  the  motion 
for  a  new  trial  assigns  error  because  the 
court  allowed  Judge  Joseph  N.  Worley,  of 
counsel  for  the  state,  in  his  concluding  argu- 
ment to  the  Jury,  to  use  the  following  lan- 
guage,  without  rebuke,  and  without  telling 
the  Jury  to  disregard  and  pay  no  attention 
to    it:     "These    defendants,"    referring    to 
Henry  and  Ellis  Nixon,  "in  my  opinion  are 
guilty  of  murder,  and  you,"  referring  and 
pointing  to  A.  G.  McOurry,  Esq.,  of  counsel 
for  the  defendants,  "know  it    It  you  are  not 
guilty,"  pointing  to  the  defendants,  "why  did 
not  you  put  up  L.  T.  Weldon,  an  eyewitness 
to  the  killing,  and  prove  your  Innocence?  You 
did  not  do  it  because  you  knew  you  were 
guilty,  and  could  not  prove  your  innocence  by 
Weldon;"     Weldon,  the  person  referred  to 
by  Judge  Worley,  being  a  witness  subpoenaed 
and    sequestered  by   the  state,  but  not  in- 
troduced by  the  state.     Oounsel  for  the  de- 
fendant duly  objected  to  this  argument  as 
Improper,  illegal,  and  prejudicial  to  the  de- 
fendants, and  moved  the  court  to  instruct 
the  jury  that  the  argument  was  illegal  and 
improper,  and  that  the  Jury  should  pay  no 
attention  to  it    The  objection  was  overruled, 
and  state's  counsel  Instructed  to  proceed  with 
the  argument    The  court  adds  to  the  nine- 
teenth ground  the  following :  "Counsel  for  de- 
fense had  previously  argued  to  the  Jury,  call- 
ing their  attention  to  the  fact  that  the  state 
had  not  Introduced  the  witness  L.  T.  Weldon, 
and    argued  that  Weldon  would  testify  to 
the  injury  of  the  state's  case.    Judge  Joseph 
N.  Worley,  when  objection  to  his  argument 


referred  to  was  made^  stated  to  the  court 
that  he  was  replying  to  the  attack  made  on 
counsel  for  the  state  in  not  putting  up  the 
witness  Weldon.  The  court  stated,  in  effect, 
that  Judge  Worley  had  a  right  to  reply  to 
any  attacks  made  on  him  by  opposing  coun- 
seL"  We  hold  that  the  court  committed 
error  in  allowing  Judge  Worley  to  give  his 
personal  opinion  as  to  the  guilt  of  the  accus- 
ed. Of  course  it  was  legitimate  for  him  to 
have  argued  their  guilt  from  the  evidence, 
but  outside  of  that  it  was  not  proper  to  give 
his  personal  opinion.  Being  a  distinguished 
man,  having  presided  over  the  courts  of  the 
county  in  which  this  case  was  being  tried, 
no  one  can  teU  how  much  influence  his  per- 
sonal opinion,  so  dogmatically  asserted,  may 
have  had  with  the  Jury. 

Chief  Justice  SUnmons,  in  the  case  of  Ben- 
nett V.  State,  86  Ga.  405,  12  S.  E.  808,  12  L. 
R.  A.  449,  22  Am.  St  Rep.  465,  says:  "We 
hold  the  court  erred  In  allowing  the  state's 
counsel,  over  the  objection  of  defendant's 
counsel,  to  make  this  argument  to  the  Jury, 
although  the  latter  had  first  violated  the 
rules  of  court  by  going  outside  of  the  evi- 
dence. The  fact  that  the  prisoner's  counsel 
had  violated  the  rule  would  not  authorize  the 
state's  oounsel  to  do  likewise.  To  hold  that, 
because  counsel  on  one  side  violates  a  rule 
of  court  in  his  address  to  the  Jury  by  making 
statements  outside  of  the  evidence,  the  op- 
posing counsel  has  the  right  to  violate  the 
rule  in  like  manner,  over  objections  of  oppos- 
ing counsel,  would  be  to  turn  a  court,  where 
Justice  should  be  administered  according  to 
the  rules  of  evidence  and  of  law,  into  a  town 
meeting.  We  could  as  well  hold  that  If  the 
prisoner's  counsel  introduces  illegal  evidence, 
the  state's  counsel  can  reply  by  Introducing 
other  illegal  evidence;  and  this,  we  have 
held,  cannot  be  done.  Woolfolk  v.  State,  81 
Ga.  551  [8  S.  B.  724].  In  the  case  of  Mitch- 
um  V.  State,  11  Ga.  615,  one  of  the  grounds 
of  the  motion  for  a  new  trial  was  that  the 
court  erred  In  allowing  the  solicitor  general, 
in  the  concluding  argument,  although  object- 
ed to  by  counsel  for  the  accused,  to  support 
the  testimony  of  Eilands  by  stating  that  he 
was  an  unwilling  witness  for  the  state,  that 
he  had  refused  to  come  under  subpoena,  and 
was  brought  by  arrest  under  attachment 
none  of  which  was  in  evidence  before  the 
Jury,  the  court  remarking  that  it  was  allow- 
able because  B.  K.  Harrison,  one  of  the  de- 
fendant's counsel,  in  his  argument  to  the 
Jury,  had  stated  that  Eilands  was  locked  up 
on  the  Sabbath  before  the  trial  with  the  fa- 
ther-in-law of  the  deceased  and  the  prosecu- 
tor, drinking  with  them,  none  of  which  was 
in  evidence;  Mr.  Harrison  contending  that 
Eilands  was  a  willing  and  a  bribed  witness. 
In  the  opinion  (11  Ga.  628),  Nisbet  J.,  in 
dealing  with  this  ground  said:  *The  seventh 
exception  is  founded  on  the  refusal  of  the 
court  to  restrain   the  solicitor  general,  al- 
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though  requested  to  do  so  by  counsel  for  the 
prisoner,  from  commenting  on  facts  not  in 
evidence,  in  bis  concluding  speech  to  the 
Jury.  This  we  think  was  error.  We  have 
had  occasion  to  consider  the  habit  of  coun- 
sel in  addressing  the  jury  of  commenting  up- 
on matters  not  proven  and  not  growing  out 
of  the  pleading  before,  and  have  been  con- 
tent with  visiting  it  with  a  decided  and  em- 
phatic disapproval.  •  ♦  •  We  shall  hold, 
as  we  rule  in  this  case,  that  it  is  good  ground 
for  a  new  triaL  There  was,  it  is  true,  some 
excuse  for  the  license  conceded  to  the  solici- 
tor general  in  this  case,  in  the  fact  that  coun- 
sel for  the  prisoner  had  already  taken  the 
same  liberty  in  his  argument  to  the  jury.'  '* 
Judge  Russell,  in  delivering  the  opinion  in 
Moore  v.  State,  10  Ga.  App.  812,  74  S.  E.  318, 
says:  "If  the  statement  is  an  expression  of 
personal  opinion  of  the  prosecuting  attorney 
in  a  criminal  case  that  the  defendant  is  guil- 
ty, this  is  error,  and  it  must  be  Rresumed  to 
be  prejudicial  error,  because  cases  can  be 
imagined  where  counsel  might  be  engaged 
for  the  prosecution  whose  personal  opinion 
would  have  such  weight  with  the  jury  as  to 
unduly  affect  their  finding  upon  the  facts. 
♦  ♦  ♦  If  the  law,  in  its  care  for  the  rights 
of  defendants,  and  in  seeing  that  they  are 
accorded  a  fair  trial,  deems  it  no  proper  evi- 
dence of  guilt  that  the  defendant  (who  most 
frequently  has  it  within  his  power  to  explain 
circumstances  evidencing  his  guilt)  makes  no 
statement  in  his  own  behalf,  it  would  seem 
that  an  inference  of  guilt,  dependent  only 
upon  the  fact  that  the  defendant  decided  not 
to  introduce  a  witness  whom  he  had  summon- 
ed, and  whom  he  said  he  desired  to  use  for 
the  purpose  of  impeachment,  would  not  rest 
upon  a  more  substantial  basis.  If  it  Is  not 
permissible  to  argue  that  the  defendant  is 
probably  guilty  because  he  sits  silently  by 
and  does  not  deny  the  truth  of  statements 
which  he,  above  all  others,  must  know  to  be 
false,  when  the  jury  can  believe  his  state- 
ment in  preference  to  sworn  testimony,  it 
would  seem  unreasonable  that  the  law  should 
permit  the  jury  to  presume  that  the  defend- 
ant is  guilty  because  he  did  not  introduce  a 
witness  whom  he  had  summoned  for  the  pur« 
pose  of  impeaching  a  witness  testifying 
against  him."  In  that  case  the  judgment 
was  reversed  solely  upon  the  ground  that  the 
argument  was  improper  and  prejudicial. 
See,  also,  O'Dell  v.  State,  120  6a.  155,  74  S. 
B.  577;  Knox  v.  State,  112  Ga.  373,  37  S.  B. 
416. 

We  find  no  material  error  in  any  of  the 
grounds  of  the  motion  for  a  new  trial  save 
the  four  that  we  have  dealt  with.  It  is 
true  that  some  of  the  excerpts  from  the 
charge  complained  of  are  somewhat  confus- 
ing, and  may  be  a  little  inapt  in  expression, 
but  we  do  not  think  they  are  of  sufficient  im- 
portance to  require  a  reversal. 

Judgment  reversed. 


(14  Oa.  App.  173) 

ATLANTIC  COAST  LINE  R.  CO.  ▼. 
STEPHENS.    (No.  5,216.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yllahu9  by  the  Court,) 

1.  Appeal  and  Errob  (§  979*)— Damages  (| 
14*)«_Deniajl  of  New  Trial  —  "Nominal 
Damages**— Excessive  Recovery. 

The  Code  does  not  define  "nominal  dam- 
ages," or  say  what  shall  be  recoverable  as  such, 
otherwise  than  that  they  shall  be  sufiBcient  to 
carry  the  costs,  and  where  there  has  been  a  vio- 
lation of  one's  right,  without  actual  damage,  en- 
titling him  to  damages  which  ez  vi  termini!  are 
nominal,  though  the  amount  must  be  small,  the 
smallness  of  the  amount  to  be  returned  is  to  be 
determined '  by  the  jury,  upon  consideration  of 
all  the  facts  and  circumstances  in  the  case; 
and,  when  the  amount  found  by  the  jury  (which 
in  their  judgment  is  small,  relatively  to  the  issue) 
is  approved  by  the  trial  judge,  his  discretion  in 
the  granting  or  refusal  of  a  new  trial  will  not  be 
interfered  with,  unless  it  is  manifestly  abused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  3871--3873,  3877 ;  Dec.  Dig. 
{  979  ;*  Damages,  Cent  Dig.  {  356;  Dec.  Dig. 
I  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4815,  4816 ;   vol.  8,  p.  7732.] 

2.  Damages  (|  14*)— "Nominal  Damaoes'*- 
Excesbive  Recovery. 

Under  the  facts  of  this  case,  a  finding  in 
favor  of  the  plaintiff  of  $150  as  "nominal  dam- 
ages** is  not  unlawful ;  and,  in  the  absence  of 
any  suggestion  of  bias  or  prejudice,  the  judge 
did  not  err  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  356;    Dec.  Dig.  |  14.*} 

Error  from  City  Court  of  Tifton;  E.  Bye, 
Judge. 

Action  by  W.  H.  Stephens  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  ei^ 
ror.    Affirmed. 

R.  D.  Smith,  of  Tifton,  and  Bennet  & 
Branch  and  Russell  Snow,  all  of  QuitmaD« 
for  plaintiff  In  error.  F.  G.  Boatright,  of 
Cordele,  for  defendant  in  error. 

RUSSELL,  0.  J.  When  this  case  was  here 
before  (11  Ga.  App.  520,  75  S.  E.  841),  a  find- 
ing of  $400  in  favor  of  the  plaintiff  was  set 
aside,  and  it  was  adjudged  that  the  plaintiff 
was  only  entitled  to  recover  the  price  of  the 
ticket  which  the  breach  of  the  contract  ren- 
dered necessary  to  be  purchased,  with  sudi 
amount,  as  nominal  damages,  as  would  es- 
tablish the  plaintiff's  right,  if  the  Jury  found 
that  there  had  been  a  breach  of  the  contract 
In  other  words,  it  was  held  that  if  the  Jury 
found  that  there  was  a  contract,  and  the  con- 
tract was  breached,  the  plaintiff  was  enti- 
tled to  recover  the  price  of  the  ticket  pur- 
chased by  him,  to  enable  him  to  travel  the 
route  of  his  choice,  together  with  nominal 
damages.  Upon  the  trial  now  under  review, 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $153.80.  and  the  evidence  shows 
that  the  sum  expended  for  the  ticket  was 
$3.80.    The  trial  judge  approved  the  verdict 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 
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and  refused  tbe  d^endant's  motlozi  for  a 
new  triaL 

[t,  2}  So  tii<B  only  real  question  now  in  tlie 
record  Is  whether  the  sum  of  $150  must  be 
adjudged,  as  a  matter  of  law,  to  be  an 
amount  so  large  as  that  it  cannot  be  includ- 
ed within  the  term  "nominal  damages*'  as  de- 
fined by  our  law. 

At  first  blush  an  award  of  so  large  an 
amomit  as  $150,  merely  as  "nominal  damag- 
es," might  raise  the  suspicion  that  the  Jury 
were  perhaps  influenced  by  prejudice  or  bi- 
as; but  this  thought  merely  introduces  an 
element  of  fact,  for,  while  the  operation  of 
prejudice  or  bias  will,  as  a  matter  of  law,  vi- 
tiate a  verdict,  the  question  as  to  whether  a 
particular  finding  was  influenced  or  produc- 
ed by  prejudice  or  bias  is  purely  a  question 
of  fact,  and  it  is  to  be  presumed  that  if  the 
Judge  who  presided  at  the  trial,  and  who 
overruled  the  motion  for  a  new  trial,  had 
discovered  any  evidence  of  prejudice  or  bias 
in  any  incident  o'f  the  trial,  or  even  in  the 
manner  and  demeanor  of  the  witnesses  who 
testified,  he  would  have  set  aside  the  verdict, 
with  but  little  reluctance.  Though  a  ver- 
dict for  nominal  damages  may  be  apparently 
large  in  its  amount,  it  cannot  be  set  aside  as 
having  been  obtained  by  prejudice  or  bias,  or 
by  a  mistake  on  the  part  of  the  Jury,  merely 
and  solely  because  the  amount  is  large.  The 
Supreme  Court,  in  the  case  of  Sellers  v. 
Mann,  113  Ga.  643,  89  S.  E.  11— the  only 
case,  so  far  as  we  have  been  able  to  discover, 
in  which  the  term  "nominal  damages"  is,  aft- 
er mature  consideration,  analytically  defined 
^holds  that  the  phrase  "trivial  sum,''  as 
used  in  the  previous  decisions,  may  vary  al- 
most indefinitely,  according  to  the  circum- 
stances in  each  particular  case,  and  that  "the 
term  'nominal  damages,'  like  'exemplary 
damages,'  is  purely  relative  and  carries  with 
it  no  suggestion  of  certainty  as  to  amount." 
The  Judgment  refusing  a  new  trial  in  the 
present  case  could  very  well  be  affirmed  un- 
der the  ruling  of  this  court  in  Glenn  v.  West- 
em  Union  Tel.  Co.,  8  Ga.  App.  169,  68  S.  E. 
881,  in  which  a  verdict  of  $250  as  nominal 
damages  was  sustained,  or  the  decision  in 
Atkinson  v.  Mercer,  11  Ga.  App.  462,  75  S.  E. 
676,  in  which  a  verdict  of  $150,  nominal  dam- 
ages, was  held  not  to  be  excessive.  It  is 
true  Chat  In  the  Glenn  Case,  supra.  Judge 
Powell  dissented;  but  In  Atkinson  v.  Mer- 
cer the  ruling  is  the  decision  of  a  unanimous 
court.  In  the  latter  case  the  point  that  the 
award  was  too  large  to  be  treated  as  "nom- 
inal damages"  was  expressly  raised,  and  the 
verdict  was  for  the  identical  amount  that  Is 
now  before  us.  However,  in  view  of  the  in- 
sistence of  learned  counsel  for  the  plaintiff 
in  error  that  an  award  of  damages  cannot 
properly  be  said  to  be  nominal  when  the 
amoont  is  greater  than  what  is  required  to 
carry  the  costs,  and  the  inferential  position 
of  counsel  that  the  rulings  of  this  court  in 
Glenn  v.  Western  Union  Tel.  Co.  and  Atkin- 
■on  ▼.  Mercer,  supra,  are  not  sound,  we 'have 


not  been  content  to  rest  our  decision  solely 
upon  these  rulings,  and  are  prepared  to  over- 
rule what  was  said  in  each  of  them  if  any 
possible  degree  of  more  laborious  investiga- 
tion could  develop  that  these  decisions  were 
at  variance  with  the  Code,  or  in  any  wise  in 
confiict  with  the  decisions  of  the  Supreme 
Court. 

The  Code  does  not  purport  to  define  the 
term  "nominal  damages,"  nor  does  it  limit 
the  amount  which  may  be  awarded,  except 
in  so  far  as  it  prescribes  that  the  amount 
awarded  shall  not  be  too  small  to  carry  the 
costs.  By  section  5984  of  the  Civil  Code,  it 
is  provided  that  "in  actions  of  assault  and 
battery,  and  in  all  other  personal  actions, 
wherein  the  Jury  upon  the  Mai  thereof  shall 
find  the  damages  to  be  less  than  $10,  the 
plaintiff  shall  recover  no  more  costs  than 
damages,  unless  the  Judge,  at  the  trial  there- 
of, shall  find  and  certify  on  the  record  that 
an  aggravated  assault  and  battery  was 
proved."  This  provision  marks  the  distinc- 
tion between  the  meaning  which  is  to  be  ap- 
plied to  the  phrase  "nominal  damages"  in 
this  state  and  the  rule  that  obtains  in  other 
Jurisdictions,  where  any  amount,  no  matter 
how  infinitesimal,  if  returned  as  nominal 
damages,  sufilces  to  carry  the  costs.  And  it  is 
only  in  such  Jurisdictions  that  the  following 
definition  of  "nominal  damages"  is  appli- 
cable, to  w4t:  "In  amount  nominal  damages 
are  usually  a  cent,  a  penny,  or  a  sixpence, 
any  trivial  amount,  not  intended  as  compen- 
sation, but  only  as  stating  formal  and  con- 
ventional recognition  of  the  right  and  its 
technical  violation."  Watson  on  Remedies 
for  Personal  Injuries,  8  10,  p.  10.  Section 
4397  of  the  Civil  Code  provides  as  follows: 
"In  every  case  of  breach  of  contract,  the 
other  party  has  a  right  to  damages ;  but,  if 
there  has  been  no  actual  damage,  the  plain- 
tiff can  recover  nominal  damages  which  will 
carry  the  costs."  In  an  action  brought  in 
the  superior  court,  or  in  a  city  court  where 
the  rules  of  the  superior  court  are  of  force, 
the  provision  as  to  costs  In  this  Code  section 
compels  a  finding  of  at  least  $10  in  favor  of 
a  plaintiff  who  is  entitled*  to  nominal  dam- 
ages. But  can  it  be  said  that,  because  the 
Legislature  has  said  that  in  such  a  case  the 
plaintiff  shall  not  recover  less  than  $10,  a 
power  has  been  lodged  in  the  court  arbitra- 
rily to  confine  a  finding  in  favor  of  the  plain- 
tiff to  that  amount  as  a  maximum? 

It  cannot  be  seriously  contended  that  this 
is  true,  for  in  Hughes  v.  Western  R.  Co.  of 
Georgia,  61  Ga.  132,  the  Supreme  Court  af- 
firmed a  Judgment  for  $50  as  nominal  dam- 
ages. It  is  true  that  in  the  opinion  in  that 
case  the  plaintiff's  recovery  was  not  denomi- 
nated as  "nominal  damages,"  but,  from  the 
language  used  in  the  decision,  it  is  plain  that 
it  was  the  opinion  of  the  Supreme  Court  that 
the  verdict  could  only  be  sustained  by  treat- 
ing it  solely  as  an  award  of  nominal  dam- 
ages; the  court  holding  that,  under  the  facts, 
the  plaintiff  had  sustained  no  actual  damage. 
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In  Glenn  t.  Western  Union  Tel.  Ck).,  supra, 
we  pointed  ont  that  a  Terdlct  in  favor  of  the 
plaintiff  In  City  of  Greensboro  v.  McGibbony, 
d3  Ga.  672,  20  S.  E.  37,  was  sustained,  al- 
though the  court  held  that  the  plaintiff  was 
entitled  to  recover  only  nominal  damages, 
and  we  referred  to  the  fact  that,  although 
the  amount  of  the  recovery  is  not  set  out  in 
the  opinion,  an  examination  of  the  original 
record  disclosed  that  the  nominal  damages 
awarded  that  plaintiff  amounted  to  $250. 
It  is  a  curious  coincidence  that  In  that  case 
counsel  for  the  plaintiff  in  error  (the  city  of 
Greensboro)  was  Hon.  H.  T.  Lewis,  who 
later,  as  associate  Justice  of  the  Supreme 
Court,  delivered  the  opinion  in  Sellers  v. 
Mann,  113  Ga.  643,  39  S.  E.  11. 

It  is  true  that  In  the  Sellers  Case  Judge 
Little  dissented  from  the  ruling  of  the  court 
upon  the  question  of  jurisdiction,  but  the 
decision  that  the  aniount  to  be  fixed  as  nom- 
inal damages  is  not  a  matter  of  law,  but  a 
question  of  fact  addressed  to  the  Jury,  was 
unanimous.  Certainly  in  the  Sellers  Case 
the  question  as  to  whether  courts  possess  the 
inherent  power  of  their  own  motion  to  fix 
the  amount  a  plaintiff  should  recover  as  nom- 
inal damages  was  squarely  presented,  and 
that  power  unequivocally  denied.  In  that 
case  the  Jury  had  returned  a  verdict  in  favor 
of  the  plaintiff,  finding  nominal  damages  eo 
nomine,  but  without  naming  any  amount. 
It  is  a  cardinal  rule,  in  the  construction  of 
verdicts,  that  every  reasonable  presumption 
sustaining  their  validity  shall  be  indulged, 
and  that  a  verdict  shall  not  be  held  void,  if 
there  is  enough  in  the  record  to  enable  the 
exact  finding  of  the  Jury  to  be  ascertained 
and  effectuated  by  the  application  of  the 
maxim  '^d  certum  est  quod  certum  riddi  po- 
test'* If  the  recovery  of  nominal  damages 
may  be  limited  by  the  court,  the  trial  Judge 
could  have  ordered  the  verdict  to  be  corrected 
by  inserting  the  sum  "$10"  before  it  was  de- 
livered by  the  Jury ;  and,  if  he  had  not  done 
this,  the  Supreme  Court  could  have  affirmed 
the  Judgment,  with  direction  that  the  verdict 
and  Judgment  be  amended  to  that  effect.  In- 
stead of  this,  however,  the  Supreme  Court  held 
that  the  term  "nominal  damages*'  is  purely 
relative  and  carries  with  it  no  suggestion  of 
certainty  as  to  amount,  and  that  the  phrase 
"trivial  sum,"  as  used  in  the  text-book  defini- 
tions which  are  quoted,'  may,  in  Georgia, 
refer  to  sums  which  "might,  according  to  the 
circumstances  of  each  particular  case,  vary 
almost  indefinitely."  Proceeding  further,  the 
distinguished  Jurist  who  was  speaking  for 
the  court,  bearing  In  mind,  perhaps,  the 
lesson  he  learned  when  his  contention  as 
counsel  for  the  plaintiff  in  error  In  the  City 
of  Greensboro  v.  McGlbbony,  supra,  to  the 
effect  that  $250  was  too  large  an  amount  to 
be  Justly  called  "nominal  damages,"  was 
4>verruled,  rules  that  "In  some  cases  a  very 
funall  amount  might  constitute  the  trivial 
sum'  contemplated  by  the  term  'nominal  dam- 
ages'; in  others  a  much  larger  amount  might 


measure  down  to  the  same  standard  of  tilv- 
iaUty."  * 

It  being  thus  settled  that  the  Jury  must 
fix  the  amount,  and  that  in  this  determination 
they  may  consider  the  peculiar  circumstances 
of  each  particular  case,  with  the  view  of  as- 
certaining what  is  the  proper  amount  to  be 
awarded,  it  seems  clear  to  us  that  in  Georgia 
the  Jury's  exercise  of  their  prerogative  of 
fixing  the  amount  in  a  case  where  nominal 
damages  are  recoverable  cannot  be  interfered 
with  by  the  court,  except  in  extreme  cases, 
whatever  may  be  the  rule  In  other  Jurisdic^ 
tions.    It  is  true,  as  contended  by  learned 
counsel  for  the  plaintiff  in  error,  that  (except 
for  the  sum  expended  by  him  for  a  ticket)  the 
plaintiff  was  restricted  to  the  recovery  of 
nominal  djEimages  in  an  amount  not  less  than 
the  costs,  which  an  inspection  of  the  rec- 
ord shows  to  exceed  $10.     When  the  case 
was  here  before,  we  held  that  the  plaintiff 
was  entitled  to  recover  such  amount  as  it 
would  be  necessary  for  him  to  expend  in 
carrying  out  his  wishes  as  to  the  route  he 
desired  to  take.  In  addition  to  such  sum  (suffi- 
cient to  carry  the  costs)  as  the  Jury  may 
award  as  nominal  damages  in*  establishing 
and  declaring  the  plaintiff's  right  to  maintain 
his  action  for  tort,  due  to  the  defendant's 
breach  of  its  duty  in  not  selling  the  plaintiff 
a  ticket  over  the  route  he  had  selected.    And, 
of  course,  this  ruling  became  the  law  of  this 
case.   But  none  of  the  decisions  cited  by  coun- 
sel for  the  plaintiff  in  error  support  the  dis- 
tinct contention  that  the  trial  Judge  erred  in 
refusing,  upon  a  review  of  the  case,  to  hold, 
as  a  matter  of  law,  that  a  verdict  for  $150 
as  nominal  damages  was  so  excessive  as  that 
it  should  be  set  aside.     It  is  true  that  in 
Southern   Railway  Go.   v.  Bryant,   105   Oa. 
316,  31  S.  E.  182,  the  verdicts  were  set  aside, 
and  the  court  expressed  its  amazement  that 
the  Jury  could  have  returned  a  verdict  in  the 
one  instance  for  $300  and  in  the  other  for 
$250,  when   there  was  no  proof  of  actual 
damage ;  but  the  reversal  of  the  Judgment  of 
the  lower  court  rests  upon  an  entirely  dif- 
ferent and  universally  recognized  principle. 
It  is  plain  that  the  Judgment  refusing  a  new 
trial  was  reversed,  and  should  have  been  re- 
versed, regardless  of  the  amount  of  the  ver- 
dicts, upon  the  error  of  the  court  In  charging 
upon  vindictive  or  punitive  damages.   And,  to 
say  no  more,   under  the  ruling  in   Haber- 
Blum-Bloch  Hat  Co.  v.  Southern  Bell  TeL  & 
Tel.  Co.,  118  Ga.  874,  45  S.  E.  696,  and  nn- 
'merous  authorities,  if  the  plaintiffs  in   the 
Bryant  Case  claimed  punitive  damages,  they 
were  not  entitied  to  nominal  damages.    See, 
also,  upon  this  point,  Hadden  v.  Southern 
Messenger  Service,  135  Ga.  372,  69  S.  B.  480. 

The  fact  that  the  Supreme  Court,  in  Ran- 
sone  V.  Christian,  56  Ga.  351,  defined  the 
term  "nominal  damages"  to  be  some  small 
amount  sufficient  to  cover  and  carry  the 
costs,  does  not,  in  our  opinion,  affect  the  ap- 
plication of  the  rule  laid  down  in  Sellers  v. 
Mann,  113  Ga.  643,  39  S.  B.  11,  by  which 
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the  jury  are  piimarlly  to  determine  when  the 
amount  Is  snfflciently  small.  In  other  words, 
in  the  mllng  in  the  Ransone  Case  (where  the 
point  was  a  minor  one,  depending  only  npon 
the  fact  that  the  court  refused  altogether  to 
define  the  term  "nominal  damages"),  it  was 
held  that  the  amount  should  be  small,  and  in 
the  Sellers  Case  (as  size,  like  everything 
else,  is  relative)  the  jury  were  distinctly  au- 
thorized to  determine  in  each  particular  case, 
npon  a  consideration  of  its  circumstances, 
what  sum  would  be  a  small  sum  in  compari- 
son with  what  the  plaintiff  would  have  been 
entitled  to  recover  for  the  alleged  breach  if 
there  had  been  actual  damage. 

In  the  case  of  Poote  &  Davles  Ck>.  v.  Ma- 
lony,  115  Ga.  985,  42  S.  B.  413,  the  only  point 
as  to  nominal  damages  was  whether  a  defend- 
ant should  be  allowed  mere  nominal  dam- 
ages as  a  credit  upon  his  indebtedness  to  the 
plaintiff,  and  it  was  held  that  the  Code  pro- 
visions allowing  the  recovery  of  nominal  dam- 
ages applied  only  to  plaintiffs,  and  had  no  ap- 
plication to  defendants. 

In  Central  of  Georgia  R.  Co.  v.  Wood,  118 
Ga.  173,  44  S.  B.  1001,  a  verdict  for  the  plain- 
tiff for  nominal  damages  of  $249.50  was  set 
aside,  and  the  facts  of  that  case  are  some- 
what similar  to  those  of  the  case  at  bar; 
but  the  decision  was  not  rendered  by  a  full 
bench,  only  five  justices  participating,  and 
the  judgment  was  not  rendered  without  an 
expression  of  great  hesitancy  and  some  un- 
certainty as  to  whether  the  discretion  of  the 
trial  judge  in  approving  the  verdict  should  be 
overruled.  The  opinion  in  the  Sellers  Case, 
snpra,  is  the  unanimous  decision  of  a  full 
bench.  We  are,  of  course,  as  much  bound  by 
the  decision  in  the  Wood  Case,  supra,  as  if 
it  had  been  delivered  by  a  full  bench;  but, 
in  the  <q;)infon  in  that  case  "the  extreme  dif- 
ficulty of  fixing  a  Umit  in  cases  of  this  char- 
acter beyond  which  the  jury  may  not  go 
without  doing  violence  to  the  principles  of 
justice"  is  recognized,  and  for  this  reason 
(to  say  nothing  of  the  fact  that  the  ruling 
in  City  of  Greensboro  v.  McGlbbony  is  an 
older  decision)  we  are  clear  that  in  the  pres- 
ent case^  where  the  verdict  involved  is  for 
1150  of  nominal  damages,  and  not,  as  in  the 
Wood  Case,  for  $250,  we  would  not  be  as 
fuUy  authorized  to  attempt  to  fix  a  limit  as  if 
the  amount  were  in  excess  of  $250,  as  it  was 
in  the  previous  trial  of  this  case. 

Judgment  affirmed. 

(14  Oa.  App.  275) 

GOFFB  V.  STATE.     (No.  5,349.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUahut  ly  the  Court.) 

1.  Cbikiival  Law  (|  1001*)— Appeal— Denial 
or  New  Tbiai/— Bill  or  Exceptions. 

Even  if  this  court  has  jurisdiction  in  any 
case  to  entertain  an  assignment  of  error  upon 
the  refusal  of  the  trial  judge  to  approve  the 
grounds  of  a  motion  for  new  trial,  such  an  as- 


signment of  error  can  in  no  event  be  considered, 
in  the  absence  of  a  recital  in  the  bill  of  excep- 
tions, certified  to  by  the  trial  judge,  that  the 
grounds  which  he  refused  to  approve  are  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JJ  2803,  2815,  2816,  2818,  2819, 
2823,  2824.  2828-2833.  2843,  2931-2933,  2943 ; 
Dec  Dig.  I  1091.*] 

2.  Refusal  to  Apfboyb  Ground  in  Motion 
FOB  New  Trial. 

Whether  or  not  there  iM  any  remedy  to  cor- 
rect an  erroneous  refusal  to  approve  a  ground 
in  a  motion  for  a  new  trial  is  not  decided.  The 
decisions  cited  by  counsel  for  the  plaintiff  in 
error  (Central  Railroad  &  Banking  Co.  v.  Miller, 
91  Ga.  83,  16  S.  E.  256:  Conwell  v.  McWhorter, 
93  Ga.  254,  19  S.  E.  50;  and  Echols  v.  Cand- 
ler, 108  Ga.  785;  33  S.  E.  811),  are  not  in 
point;  these  decisions  ruling  merely  that  the 
Supreme  Court  has  no  jurisdiction  to  compel 
by  mandamus  the  approval  of  a  motion  for  a 
new  trial. 

3.  Parent  ano  Child  (J  17*)--"Abandon- 
hent'*— Essentials  of  Offense— Destitu- 
tion. 

The  evidence  authorised  the  verdict.  Un- 
der the  provision  of  section  116  of  the  Penal 
Code,  it  Is  cot  necessary  that  it  be  proved  that 
the  abandoned  child  is  in  a  destitute  condition; 
and  one  may  be  guilty  of  "abandonment,*',  un- 
der the  terms  of  the  foregoing  section,  if  it  be 
established  that  he  failed  to  provide  for  his  off- 
spring, although  the  children  may  have  continu- 
ed to  occupy  the  same  dwelling  house  as  the 
father. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Ont  Dig.  f§  176-181 ;    Dec  Dig.  §  17.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  4-13 ;  vol.  8,  p.  7559.] 

Error  from  City  Court  of  BeldsvUle;  B.  C. 
Collins,  Judge. 

John  B.  GofPe  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Way  &  Burkhalter,  of  Reidsvllle,  for  plain- 
tiff in  error.  Robt.  B.  De  Loach,  SoL,  of 
Reidsvllle,  for  the  State. 

RUSSELLi,  0.  J.    Judgment  afBrmed. 


a4  Oa.  App.  147) 
GRIST  T.  WHITE.     (No.  5,177.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Byllabu^  hy  the  Court,} 

1.  False  Imprisonment  (5  7*)  —  Malicioitb 
Pbosectttion  (I  51*)  —  Petition  —  Suffi- 
ciency. 

The  petition  in  the  present  case  cannot  be 
construed  as  setting  forth  a  cause  of  action  for 
false  imprisonment,  for  it  is  alleged  that  the 
process  under  which  the  plaintiff  was  arrested 
was  legal  and  valid.  The  petition  does  not  set 
forth  a  cause  of  action  either  for  malicious  ar- 
rest or  for  malicious  prosecution,  for  it  fails  to 
allege  either  that  the  prosecution  has  terminat- 
ed in  the  plaintiff's  favor,  or  that  the  process 
under  which  the  arrest  was  made  has  been 
vacated. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  §§  5-61,  79;  Dec.  Dig. 
J  7;*  Malicious  Prosecution,  C3ent  Dig.  §§  98, 
99;    Dec.  Dig.  §61.*] 

2.  Pbocess  (5  168*)— Abuse  of  Pbocess  — 
Damages— right  of  Action. 

An  action  will  not  lie  for  the  malicious 
abuse  or  the  malicious  use  of  criminal  process, 
such  forms  of  action  being  applicable  only  to 


*Fbr  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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civil  process.  Where  a  criminal  process,  valid 
on  its  face,  has  been  maliciously  sued  out  with- 
out probable  cause  an  action  for  malicious  ar- 
rest or  malicious  prosecution  is  the  only  rem- 
edy. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent. 
Dig.  §  257;    Dec.  Dig,  §  168.*] 

Error  from  City  Court  of  Blakely;  R.  H. 
Sheffield,  Judge. 

Action  by  Gordon  WUte,  by  next  friend, 
against  W.  J.  Grist  A  demurrer  to  the  peti- 
tion was  oyermled^  and  defendant  brings 
error.    Reversed. 

Rambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  Sheffield  &  Askew,  of  Arlington, 
for  defendant  in  error. 

POTTLE,  J.  The  petition  alleges  that  on  a 
certain  date  the  plaintiff  sold  to  the  defendant 
a  bale  of  cotton  for  the  sum  of  $50;  that 
some  time  afterward  another  person  had  the 
bale  of  cotton  levied  on  in  the  hands  of  the 
defendant,  under  a  claim  against  the  plain- 
tiff;  that  immediately  after  the  levy  the 
defeoidant  swore  out  a  warrant  charging  the 
plaintiff  with  a  '*crime,"  and  caused  it  to  be 
delivered  to  the  deputy  sheriff  of  the  county 
and  the  plaintiff  to  be  arrested  thereunder 
and  to  be  placed  in  the  county  Jail  and  kept 
for  one  night  and  until  8  o'clock  the  next 
morning;  that  the  night  was  cold,  and  the 
plaintiff  had  no  fire  nor  anything  to  sleep 
upon  or  to  cover  himself  with ;  that  he  had 
committed  no  crime  of  any  nature  to  justifjr 
the  swearing  out  of  the  warrant,  and  that 
the  defendant,  knowing  this,  had  sworn  the 
same  out  without  any  reasonable  or  probable 
cause;  that  the  warrant  was  sworn  out,  not 
for  the  purpose  of  convicting  him  of  crime, 
but  for  the  purpose  of  extorting  from  him  the 
amount  of  money  which  he  had  been  paid  for 
the  cotton;  that  he  was  allowed  to  go  at 
liberty  on  the  day  after  the  warrant  had  been 
served,  without  any  bond  for  his  appearance 
being  required,  and  he  has  never  been  given 
a  commitment  trial  or  other  trial  on  said 
warrant,  defendant  has  deserted  and  aban- 
doned the  same,  and  the  prosecution  is  now 
fully  determined  and  ended.  The  plaintiff  al- 
leges that  damage  has  been  done  to  his  rep- 
utation, and  that  he  has  been  brought  into 
public  scandal,  infamy,  and  disgrace  among 
his  neighbors;  that  his  health  has  been  In- 
jured by  reason  of  the  swearing  out  of  the 
warrant  and  his  incarceration  thereunder, 
and  that  he  has  suffered  great  mental  an- 
guish and  bodily  pain  by  reason  of  such  in- 
carceration, and  has  been  damaged  In  the 
whole  in  the  sum  of  $10,000.  The  defendant 
demurred  on  the  grounds,  that  the  petition 
sets  forth  no  cause  of  action,  and  that  it  ap- 
pears from  the  petition  that  it  is  an  attempt- 
ed suit  for  malicious  prosecution,  and  it  does 
not  appear  that  the  warrant  was  valid,  or  that 
it  charged  the  i)etitloner  with  a  punishable 
crime.  Different  paraj?raphs  of  the  petition 
were  demurred  to  specially.    The  sixth  para- 


graph was  demurred  to  because  the  allegation 
therein  that  "said  prosecution  is  now  fully  de- 
termined and  ended,"  Is  an  erroneous  conclu- 
sion of  the  pleader,  and  is  not  true  as  a  mat- 
ter of  law.  The  plaintiff  amended  the  peti- 
tion by  striking  the  word  "crime"  and  insert- 
ing in  lieu  of  It,  "the  offense  of  a  misdemean- 
or," and  amended  the  sixth  paragraph  by 
striking  the  words  "and  said  prosecution  is 
now  fully  determined  and  ended."  The  de- 
fendant renewed  his  demurrer  to  the  petition 
as  amended.  The  demurrer  was  overruled, 
and  the  defendant  excepts. 

[1]  1.  It  is  not  contended  that  the  action 
is  sustainable  as  one  for  false  imprisonment 
It  is  distinctly  alleged  that  the  warrant  un- 
der which  the  plaintiff  was  arrested  was 
valid,  and,  this  being  so,  the  imprisonment 
could  not  be  false.  Civil  Code,  §  4447 ;  Gordon 
V.  West,  129  Ga.  532,  59  S.  B.  232, 13  li.  R  A. 
(N.  S.)  549.  Nor  is  it  insisted  that  the  peti- 
tion sets  forth  a  cause  of  action  for  malicious 
prosecution.  By  amendment  the  plalntifl 
struck  from  the  petition  the  averm^it  that  the 
prosecution  had  terminated,  thus  clearly  evi- 
dencing an  intention  not  to  proceed  against 
the  defendant  for  malicious  prosecution. 
Civil  Code,  §  4446.  If,  therefore,  the  peti- 
tion sets  forth  a  cause  of  action  at  all,  it 
must  be  either  for  malicious  arrest,  under 
section  4450,  or  for  the  malicious  use  or 
abuse  of  legal  process.  The  allegations  of 
the  petition  are  not  sufficient  to  set  forth  a 
cause  of  action  for  malicious  arrest,  for  the 
petition  fails  to  allege*  that  the  order  of  ar- 
rest had  been  vacated  or  the  warrant  dis- 
missed before  the  institution  of  the  action. 
See  Gordon  v.  West,  129  Ga.  532-535,  59  a 
B.  232.  13  li.  R.  A.  (N.  S.)  549.  While,  under 
the  Code,  an  arrest  under  process  of  law  will 
give  rise  to  an  action  for  damages,  if  the  ar- 
rest be  made  with  malice  and  without  prob- 
able cause,  still  there  jnust  have  been  a  Judi- 
cial ascertainment  of  the  fact  that  the  arrest 
was  unlawful,  evidenced  by  an  order  dismiss- 
ing the  warrant  or  vacating  the  process  under 
which  the  arrest  was  made.     3  Cyc.   977. 

[2]  2.  The  plaintiff,  In  his  petition,  does 
not  undertake  to  classify  his  form  of  action, 
nor  is  this  necessary;  for  If  the  facts  set 
forth  by  him  entitle  him  to  pecuniary  re- 
dress, the  court  will  supply  the  remedy. 
Civil  Code,  §  5506.  Can  the  action  be  main- 
tained as  one  for  the  malicious  abuse  or 
the  malicious  use  of  legal  process?  There 
is  no  authoritative  ruling,  either  by  the  Su- 
preme Court  or  by  this  court,  that  an  action 
will  lie  for  the  malicious  use  or  abuse  of 
criminal  process.  The  case  of  Porter  v. 
Johnson,  96  Ga.  145,  23  S.  E.  123,  does  not 
so  rule.  In  that  case  the  process  involved 
was  a  dlspossessory  warrant;  and,  while 
broad  language  is  used  in  the  decision  as  to 
when  an  action  for  the  malicious  abuse  of 
legal  process  will  lie,  the  decision  is  not  au- 
thority  for  the  position   taken  by   counsel 
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for  the  defendant  In  error.     In  MuUins  ▼. 
Matthews,  122  Ga.  286.  50  S.  B.  101,  the 
process    alleged   to   have   been    maliciously 
abused  was  a  distress  warrant,  and  while 
there   appears  in    the   opinion   a   quotation 
from  the  American  &  English  Encyclopedia 
of  Law  (2d  Ed.)  vol.  19,  p.  630,  to  the  eflCect 
that  an  action  for  the  malicious  abuse  or 
use  of  criminal  process  will  lie,  no  direct 
ruling  was  made  on  the  point,  and  the  ques- 
tion   was   not   involved   In   that   case.      In 
Clement  v.  Orr,  4  Ga.  App.  117,  60  S.  E.  1017, 
the   court  was  dealing   with   civil   process, 
and  the  question  whether  an  action  would 
lie  for  the  maUdous  use  or  abuse  of  criminal 
process  was  not  involved.    In  truth  the  form 
of  action  for  the  malicious  use  or  abuse  of 
process  is  applicable  only   to  civil  process, 
while  cm  action  for  malicious  arrest  or  mali- 
cious prosecution  is  applicable  only  to  crim- 
inal process.    This  distinction  was  evidently 
in  the  mind  of  the  Supreme  Court  in  several 
recent  decisions,  although  the  point  was  not 
definitely  decided.    For  example,  in  Brantley 
V.  Rhodes-Haverty  Furniture  Co.,   131   Ga. 
276,  62  S.  E.  222,  the  court  refers  to  a  suit 
for  malicious  prosecution  of  a  criminal  case 
and  the  malicious  use  of  legal  process  in  a 
civil  case,  and  shows  that  substantially  the 
same  proof  is  necessary  to  sustain  both  forms 
of  action.     See,  also.  King  v.  Yarbray,  136 
Ga.  212,  71  S.  E.  131,  where  the  court  held 
that  for  the  malicious  abuse  of  dvil  process 
an  action  for  damages  will  lie.    To  the  same 
effect  see  Atlanta  Ice  ft  Coal  Co.  v.  Reeves, 
136  Ga.  294,  71  S.  E.  421,  36  Ll  R.  A.  (N.  S.) 
1112,  where  the  court  says:  "If  dvil  process 
is  unlawfully  made  use  of  for  a  purpose  not 
justified  by  the  law,  this  is  an  abuse  for 
which  an  action  will  lie."     In  King  v.  Yar- 
bray, supra,  the  court  points  out  the  distinc- 
tion between  an  action  for  a  malidous  ar- 
rest and  one  for  the  malicious  use  of  dvil 
process,   holding   that  the  former   may  be 
maintained   before  the   termination   of  the 
action  on  which  the  process  is  issued,  and 
that  an  action  for  the  malicious  use  of  legal 
process,  where  any  object  is  contemplated 
other  Unn  the  proper  effect  and  execution 
of  the  process,  cannot  be  commenced  until 
the  action  for  which  the  process  issued  has 
been  finally  determined  in  favor  of  the  de- 
fendant therein.     In  Gordon  v.  West,   129 
Ga.  532,  59  S.  E.  232, 13  L.  R.  A.  (N.  S.)  549, 
it  was  held  that  the  reason  fpr  the  rule  that 
an  action  for  the  malidous  use  or  abuse  of 
procefifi  does  not  accrue  until  the  proceeding 
complained  of  has  terminated  in  favor  of  the 
defendant  therein  is  ''that  the  essential  ele- 
ments of  such  a  cause  of  action  and  of  one 
for  malicious  prosecution  of  a  criminal  case 
are  tlie  same."    See,  also,  Woodley  v.  Coker, 
119  6a.  226,  46  S.  E.  89:  "Under  the  common- 
law  nomenclature  an  action  for  unlawfully 
arresting  and   imprisoning  another  is  tres- 
pass,  inrhile  for  maliciously  prosecuting  an- 
other or  causing  or  procuring  his  arrest  it 
was  an  action  on  the  case.    The  former  is 


the  action  for  false  imprisonment;  the  latter 
for  the  malidous  prosecution  or  malicious 
arrest."     Newell   on  Malicious  Prosecution, 
§  7.    In  the  early  case  of  Riley  v.  Johnston. 
13  Ga.  260,  it  was  held  that  where  an  injury 
to  a  person  is  effected  by  a  regular  process 
of  a  court  of  competent  Jurisdiction,  case  is 
the  remedy  and  trespass  is  not  sustainable, 
although  the  process  may  have  been  mali- 
ciously adopted.    See,  also,  Melson  v.  Dixon, 
63  Ga.  682,  36  Am.  Rep.  128.     In  Joiner  v. 
Ocean  Steamship  Co.,  86  Ga.  238,  12  S.  B. 
361,  the  decisions  just  referred  to  are  cited, 
and  it  was  held  distinctly  that:   "Where  the 
arrest  is  by  valid  process  regularly  sued  out, 
action  for  malidous  prosecution  is  the  only 
remedy."     This  language  must,   of  course, 
be  understood  to  be   applicable  to  a  case 
where  a  criminal  prosecution  under  a  valid 
process  is  carried  on  and  has  ended.     In 
isuch  a  case  an  action  for  malidous  prosecu- 
tion is  the  exclusive  remedy,  and  an  action 
for  false  imprisonment  or  malicious  arrest 
will  not  lie.    If  a  criminal  process  is  sued 
out  maliciously  and  an  arrest  is  made  under 
it,  an  action  for  malicious  arrest  will  lie  if 
the  action  be  not  so  far  carried  on  as  to  au- 
thorize an  action  for  malidous  prosecution. 
Swift  V.  Witchard,  103  Ga.  193-197,  29  S.  E. 
762.    As  we  have  seen  above,  this  form  of 
action  will  not  Ue  until  the  process  under 
which  the  arrest  was  made  has  been  vacated. 
See,  also.  Page  v.  Citizens'  Banldng  Co.,  Ill 
Ga.  73-85,  36  -S.  E.  418,  51  L.  R.  A.  463,  78 
Am.  St  Rep.  144.     The  three  actions — ^ma- 
licious   arrest,    malicious    prosecution,    and 
false  imprisonment — constitute  ail  the  forms 
of  action  which  may  be  employed  in  a  ease 
where  a  person  has  been  arrested  or  detained 
under  a  criminal  process.    Of  course,  an  ac- 
tion for  false  imprisonment  will  lie  where  a 
person  is  unlawfully  detained  under  a  void 
process,  or  .under  no  process  at  all,  and  can- 
not be  maintained  where  the  process  is  valid, 
no  matter  how.  corrupt  may  be  the  motives  of 
the  person  suing  out  the  process,  or  how  un- 
founded the  imprisonment  may  be. 

3.  The  evident  purpose  of  the  pleader  was 
to  state  a  cause  of  action  against  the  defend- 
ant for  malidously  causing  the  arrest  of 
the  plaintiff  and  maliciously  prosecuting  him 
after  the  arrest  was  made.  The  petition  is 
lacking  in  the  averments  essential  to  consti- 
tute an  action  for  malidous  arrest  or  mali- 
cious prosecution,  and  its  insufiSdency  in  this 
respect  cannot  be  avoided  by  denominating 
the  action  one  for  the  malidous  abuse  of 
process.  If  this  were  not  true,  it  would  never 
be  necessary,  in  a  suit  for  an  injury  result- 
ing from  the  wrongful  use  of  criminal  pro- 
cess, to  allege  dther  that  the  prosecution  was 
ended,  or  that  the  process  had  terminated  in 
the  defendant's  favor,  or  that  the  order  of 
arrest  had  been  vacated,  and  the  result  would 
be  that  damages  might  be  recovered  by  one 
who  had  been  adjudged  guilty  of  the  crime 
charged  in  the  warrant,  or  who  might,  sub- 
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sequently  to  the  institution  of  tlie  action  for 
damages,  be  prosecnted  to  conviction.  A 
guilty  man  ought  not  to  be  allowed  to  re- 
cover damages  for  his  arrest  and  imprison- 
ment merely  because  the  motive  which  in- 
spired the  prosecution  was  private  malice 
rather  than  the  public  good.  If  this  were 
true,  the  dockets  of  the  courts  would  be  fill- 
ed with  suits  for  damages  growing  out  of  the 
issuance  of  criminal  warrants.  It  would 
only  be  necessary  to  allege  that  the  criminal 
process  was  abused,  and  that  the  party  caus- 
ing it  to  be  issued  was  actuated  by  malice 
and  acted  without  probable  cause.  Thus  in 
every  case  while  the  process  was  still  pend- 
ing the  question  as  to  probable  cause  might 
be  determined  one  way  on  the  civil  aide  of  the 
court,  where  the  defendant  in  the  warrant 
could  be  sworn  as  a  witness  In  his  own  be- 
half, and  the  Jury  on  the  criminal  side  might 
later  find  him  guilty  of  the  crime  charged  in 
the  warrant  The  law  contemplates  that  be- 
fore any  action  will  lie  there  must  have  been 
a  final  disposition  in  the  defendant's  favor 
of  the  process  under  which  the  arrest  was 
made. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed. 


(14  Oa.  App.  136) 

MARTIN  V.  GIBBONS.     (No.  6164.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyllahuM  ly  the  Court.) 

1.  New  Tbial  (S  41*)  —  Grounds  —  Instbuo- 

TI0N8. 

Instructions  to  a  jury,  even  if  not  in  all 
respects  correct,  afford  no  cause  for  a  new  trial 
when  they  are  manifestly  harmless  to  the  com- 
plaining party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  67-71 ;    Dec.  Dig.  §  41.*] 

2.  Tbial  (§  259*)  —  Instbuctions  —  Duty  to 
Request. 

The  court  having  fully  charged  the  jury 
the  law  applicable  to  the  issues  involved,  it  was 
not  error  to  fail  to  charge  them  more  fully  as 
to  the  burden  of  proof,  in  the  absence  of  a 
timely  written  request  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  tM8-€60;    Dec.   Dig.  §  259.*] 

3.  VEBniCT  AND  Denial  of  New  .Tbial  Sus- 
tained. 

There  was  sufficient  evidence  to  warrant 
the  verdict,  which  has  the  approval  of  the  trial 
judge,  and  there  is  nothing  in  the  record  to 
show  that  he  abused  his  discretion  in  refusing 
a  new  trial. 

Error  from  City  C^urt,  Floyd  County;  J. 
H.  Reece,  Judge. 

Action  by  R.  B.  Martin  against  W.  S.  Gib- 
bons, Jr.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  J.  Barge,  of  Atlanta,  and  Harris  &  Har- 
ris, of  Rome,  for  plaintiff  in  error.  Eubanks 
&  Mebane,  of  Rome,  for  defendant  in  error. 

ROAN,  J.  Martin  brought  suit  against 
Gibbons,  alleging  an  indebtedness  of  $100, 


besides  protest  fees,  on  a  certain  ebeck,  and 
of  $125,  besides  interest  and '  attomey*s  fees, 
on  a  note  of  the  same  date,  both  signied  by 
the  defendant  and  made  payable  to  the  plain- 
tiff. The  defendant  in  his  answer  denied 
that  he  was  indebted  to  plaintiff  on  the  cheek 
and  note,  for  the  following  reasons:  The 
said  note  and  check  were  given  for  the  pur- 
chase money  of  one  seven-passenger  Ford  au- 
tomobile complete,  except  the  wheels,  body, 
and  magneto;  that  the  plaintiff  represented 
to  him  that  every  part  of  the  machine  was 
being  sold  to  him  except  the  parts  mention- 
ed ;  that  the  machine  was  shipped  to  him  to 
Rome,  Ga.,  and  that  upon  inunedlate  exami- 
nation of  the  same  upon  its  arrival  he  found 
that  various  parts  of  the  machine,  other  than 
those  excepted,  were  missing,  and  that  the 
representations  of  the  plaintiff  were  false; 
that  without  the  missing  parts  the  ma- 
chine was  absolutely  worthless  to  the  defend- 
ant, and  he  immediately  notified  the  plaintiff 
to  this  effect,  and  tendered  the  machine  back 
to  him ;  that  it  was  the  false  and  fraudulent 
representations  of  the  plaintiff  that  caused 
him  to  make  said  purchase  and  to  give  the 
note  and  check  sued  on;  that  the  considera- 
tion for  said  note  and  check  had  totally  fail- 
ed. Upon  these  issues  the  jury  tried  the 
case  and  returned  a  verdict  in  favor  of  the 
defendant 

[1]  1.  The  plaintiff  in  error,  in  addition  to 
the  general  grounds,  set  out  in  his  motion  for 
new  trial  certain  excerpts  from  the  charge  of 
the  court,  which  he  alleges  are  erroneous, 
and  to  which  he  excepts.  The  first  portion 
of  the  charge  to  which  he  excepts  is  as  fol- 
lows: *'I  charge  you  that,  if  the  plaintiff  of- 
fered to  furnish  certain  material  to  the  de- 
fendant, and  failed  to  furnish  all  the  materi- 
al he  agreed  to  furnish,  these  different  partd 
you  have  heard  described  in  the  testimony 
and  pleadings,  along  with  this  pile  of  stuff, 
I  don't  know  what  it  is,  but  if  he  failed  to 
furnish  the  materials  he  agreed  to  furnish, 
the  defendant  in  such  a  contingency  would 
have  the  right  to  repudiate  the  contract  upon 
returning  the  property  already  furnished,  but 
if  he  elected  to  retain  the  property  already 
furnished,  he  would  have  to  pay,  under  the 
law,  what  that  property  was  reasonably 
worth."  We  cannot  see  that  this  portion  of 
the  charge  of  the  court  was  in  any  way  in- 
jurious to  the  plaintiff's  case,  since  neither 
the  plaintiff  n6r  defendant  had  endeavored 
to  treat  the  contract  as  severable  either  in 
the  pleadings  or  in  the  testimony;  This 
charge,  though  not  in  all  respects  correct,  un- 
der the  evidence,  is  manifestiy  harmless  to 
the  plaintiff,  and  affords  no  cause  for  a  new 
trial.  Macon  v.  Melton,  115  Ga.  153,  CL  S.  B. 
499 ;  Arnbeiter  v.  State,  115  Ga.  572,  41  S.  B. 
989,  58  L.  R.  A.  392. 

The  plaintiff  in  error  excepts  also  to  the 
following  portion  of  the  charge:  "If  he  [the 
defendant]  had  an  equal  opportunity  with  the 
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plaintiff  of  knowing  what  he  was  buying, 
why  then  It  would  be  his  duty  to  examine 
and  see  what  he  was  buying.  If  he  did  not 
(and  I  leave  that  entirely  with  you  under  the 
testimony),  if  he  did  not  have  an  equal  op- 
portunity with  the  plaintiff  of  knowing  what 
he  was  buying,  and  did  not  get  the  things  he 
said  he  wals  buying,  then  you  would  be  au- 
thorized, other  things  being  equal  under  the 
evidence,  to  find  for  the  defendant"  This 
portion  of  the  charge,  construed  most  strong- 
ly against  the  plaintiff,  especially  in  yiew  of 
the  remainder  of  the  charge  which  follows 
immediately  thereafter,  and  which  is  as  fol- 
lows: "But  if  he  knew  what  he  was  buying, 
or  had  in  equal  opportunity  to  examine  it 
and  find  out  what  he  was  buying  and  did  not 
do  so,  then  I  charge  you  that  you  would  be 
authorized,  under  the  evidence,  to  find  for 
the  plaintiff"— could  in  no  way  prejudice  the 
plaintiff's  cause,  and  therefore  affords  no 
cause  for  a  new  triaL 

[2]  2.  The  plaintiff  in  error  further  con- 
tends that  the  court  should  have  charged  the 
Jury  on  the  law  relating  to  the  burden  of 
proof,  though  he  admits  that  no  request  to 
do  so  was  made.  The  charge  of  the  court 
covered  generally  the  issues  in  the  case,  and 
there  was  no  error  in  failing  to  charge  th^ 
jory  more  explicitly  on  the  subject  of  the 
burden  of  proof,  in  the  absence  of  a  request 
to  do  so.  See  Brooks  v.  GrifBn,  10  Oa.  App. 
498,  73  S.  R  752 ;  Whittle  v.  Central  of  Ga. 
Ry.  Co.,  11  Ga.  App.  257,  74  S.  B.  1100;  John- 
son v.  Reeves,  133  Ga.  822  (2),  66  S.  EI  1081. 

[S]  3.  There  was  suflacient  evidence  to  war- 
rant the  verdict,  which  has  the  approval  of 
the  trial  Judge,  and  there  is  nothing  in  the 
record  to  show  that  he  abused  his  discretion 
In  refusing  a  new  trial. 

Judgment  affirmed. 


a4  Ga.  App.  226) 

McOARTY  V.  MOBLBT.     (No.  5295.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yttalii$  hy  the  Court.) 

1.  New  Tbiai.  (§  140*)— Disqualification  of 
jubob— bvidenos. 

There  being  no  sufficient  evidence  before 
the  trial  judge  to  authorize  a  finding  that  two 
of  the  jurors  were  disqualified  by  reason  of  re- 
lationship to  the  defendant.  It  was  error  to 
grant  a  new  trial  upon  the  ground  of  such  re- 
lationship. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  284-287,  289,  302,  306 ;  Dec.  Dig. 
I  140.*] 

2.  New  Tbial  (§  71*)—Gbouwds— Evidence. 

The  evidence  demanded  the  verdict  in  fa- 
vor of  the  defendant,  and  the  first  grant  of 
a  new  trial  cannot  be  sustained  under  the  rule 
that,  where  there  is  a  conflict  in  the  evidence, 
a  judgment  granting  a  first  new  trial  will  not 
be  disturbed,  even  though  based  upon  a  special 
ground  which  was  not  meritorious. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  144,  145;    Dec  Dig.  S  71.*] 


3.  Payment  (§  82*)— Voluntabt  Payment— 
What  Constitutes. 

Payments  not  made  under  duress  and  made 
with  full  i^nowledge  of  all  the  facts,  without 
fraud  or  deception  on  the  part  of  the  person  to 
whom  payment  is  made,  though  In  ignorance  of 
the  legal  rights  of  the  party  paying,  are  vol- 
untary and  cannot  be  recovered  back. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  S§  254-266 ;    Dec.  Dig.  S  82.*] 

4.  Payment  (§  84*)— Voluntaby  Payment- 
Right  TO  Recoveb. 

Where  a  widow,  without  administration, 
undertakes  to  wind  up  the  estate  of  her  hus- 
band, pay  the  debts,  distribute  the  residue,  and 
pays  to  a  creditor  of  her  husband,  out  of  her 
separate  estate,  a  sum  of  money  due  by  him, 
she  cannot  recover  it  back  upon  the  theory 
that  at  the  time  the  pajrment  was  made  she 
was  ignorant  of  her  legal  rights  and  did  not 
luxow  that  she  could  not  be  compelled  to  pay 
her  husband's  debts.  Even  if  the  facts  did  not 
render  the  widow  liable  as  executor  de  son  tort, 
the  payment  is  deemed  voluntary,  as  a  matter 
of  law,  and  cannot  be  recovered  back. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §§  267-271;    Dec  Dig.  §  84.*] 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  Maggie  Mobley  against  J.  M.  Mc^ 
Carty,  guardian.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

R.  L.  Coz,  of  Macon,  for  plaintiff  in  error. 
J.  H.  Felker,  of  Monroe,  for  defendant  in  er- 
ror. 

POTTLE,  J.  The  plaintiff  in  this  suit  is 
the  widow  of  B.  C.  Mobley.  Mobley  had  two 
minor  children  by  a  former  wife,  and  these 
children  were  minors  at  the  time  of  his 
death,  and  he  was  their  guardian.  As  such, 
he  was  indebted  to  them  in  the  sum  of 
$165.24.  After  his  death  McCarty  succeeded 
to  the  guardianship.  There  was  no  admin- 
istration on  Mobley's  estate,  but  his  widow 
took  charge  of  the  estate,  which  consisted  of 
property  of  small  value,  and  paid  several 
debts  which  the  estate  owed  and  took  out  a 
year's  support  In  the  residue.  She  collected 
a  small  insurance  policy  on  the  life  of  her 
husband,  payable  to  herself,  and  out  of  this 
money  she  paid  to  McCarty,  as  guardian, 
$165.24;  he  having  demanded  it  of  her  upon 
the  theory  that  she  was  liable  to  pay  this 
debt  of  her  husband  by  reason  of  the  fact 
that  she  had,  without  authority,  undertaken 
to  wind  up  her  husband's  estate  and  had  for 
this  reason  become  liable  to  his  creditors  as 
executor  de  son  tort  The  plaintiff  testified 
that  McCarty  knew  she  was  ;>aying  the  mon- 
ey out  of  her  separate  estate.  She  further 
stated:  "He  demanded  that  I  pay  it,  and  I 
didn't  know  any  better,  and  gave  checks  for 
it.  I  did  not  know  my  rights,  being  a  wo- 
man and  uneducated,  and  he  made  me  be- 
liev(&  I  had  to  pay  it  out  of  this  money,  and 
1  did  so.  The  debts  I  paid  were  my  hus- 
band's debts,  and  made  during  his  lifetime, 
and  for  which  I  was  not  responsible,  and  he 
made  me  think  my  property  was  liable  for 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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liis  debts  after  his  death.  I  did  not  know 
any  better  and  paid  him."  The  Jury  found 
for  the  defendant,  and  the  plaintiff  made  a 
motion  for  a  new  trial.  The  Judge  overruled 
a  motion  to  dismiss  the  motion  for  a  new 
trial  and  granted  a  new  trial  upon  the  spe- 
cial ground  that  two  of  the  Jurors  who  tried 
the  case  were  disqualified  by  reason  of  re- 
lationship to  the  defendant 

[1]  1.  As  we  have  reached  the  conclusion 
that  the  court  erred  in  granting  the  new 
trial,  and  that  the  verdict  in  the  defendant's 
favor  .ought  to  stand,  it  Is  unnecessary  to 
pass  upon  the  motion  to  dismiss  the  motion 
for  a  new  trial.  The  record  discloses  that 
the  trial  Judge  did  not  have  before  him  suffi- 
cient evidence  to  Justify  the  grant  of  a  new 
trial  on  the  ground  of  relationship  of  Jurors. 
The  motion  for  a  new  trial  was  amended  so 
as  to  set  up  the  relationship  of  the  Jurors  as 
a  reason  why  a  new  trial  should  be  granted. 
This  amendment  was  not  filed  in  office  but 
was  considered  by  the  Judge  along  with  what 
purported  to  be  original  affidavits  of  two  of 
the  Jurors  as  to  the  fact  of  relationship. 
The  trial  judge  took  the  motion  under  con- 
sideration, in  the  absence  of  counsel  for  the 
movant,  and  the  original  affidavits  were  nev- 
er exhibited  to  the  Judge.  The  original  affi- 
davits would  not  have  been  sufficient,  because 
Jurors  will  not  be  heard  to  impeach  their 
own  verdict  The  copies  were  certainly  not 
evidence  Justifying  the  grant  of  a  new  trial. 
If  the  Judge  had  certified  that  he  personally 
Imew  of  the  relationship,  it  may  be  that  we 
would  not  interfere  with  the  first  grant  of  a 
new  trial.  But  in  the  record  there  Is  noth- 
ing which  authorizes  a  finding  that  the  Ju- 
rors were  disqualified. 

[2]  However,  a  Judgment  granting  a  first 
new  trial  would  be  affirmed  even  though  bas- 
ed upon  a  special  ground  which  was  not  mer- 
itorious, if  there  was  any  evidence  which 
would  authorize  a  contrary  verdict  Cox  v. 
Grady,  132  Ga.  370,  64  S.  B.  262;  Mock  v. 
Savannah  &  St  Ry.  Co.,  122  Ga.  385,  50  S. 
E.  121.  In  his  order  granting  a  new  trial 
the  trial  Judge  states  that  in  his  opinion  the 
verdict  was  right  and  should  be  allowed  tx) 
stand,  if  it  had  been  rendered  by  a  qualified 
Jury.  In*  our  opinion  the  evidence  absolutely 
demanded  a  verdict  In  the  defendant's  favor. 

[S,  4]  Apparently  the  position  taken  by 
the  defendant  in  reference  to  the  liability 
of  the  plaintiff  was  well  founded.  She  had 
no  right  to  intermeddle  with  the  estate  and 
undertake  to  wind  it  up  by  paying  the  debts. 
Her  conduct  seems  to  have  placed  her  square- 
ly within  the  provisions  of  section  3886  of  the 
Civil  Code  and  made  her  an  executor  de  son 
tort  But  whether  this  is  true  or  not  sbie 
was  not  entitled  to  recover  the  money  back. 
She  paid  it  voluntarily,  with  full  knowl- 
edge of  all  the  facts.     Section  4317  of  the 


I  Civil  Code  provides:  "Payments  of  taxes  or 
other  claims,  made  through  ignorance  of  the 
law,  or  where  the  facts  are  all  known,  and 
there  Is  no  misplaced  confidence  and  no  arti- 
fice, deception,  or  fraudulent  practice  used  by 
the  other  party,  are  deemed  voluntary,  and 
cannot  be  recovered  back,  unless  made  under 
an  urgent  and  immediate  necessity  therefor, 
or  to  release  person  or  property  from  deten- 
tion or  to  prevent  an  immediate  seizure  o( 
person  or  property.  Filing  a  protest  at  the 
time  of  payment  does  not  change  the  rule." 

In  Hoke  v.  Atlanta,  107  Ga.  416,  33  S. 
E.  412,  the  Supreme  Court  quoted  approving- 
ly from  a  decision  of  the  Supreme  Court  of 
Kansas,  as  follows :  "Where  a  party  pays  an 
illegal  demand  with  a  full  knowledge  of  all 
the  facts  which  render  such  demand  illegal, 
without  an  immediate  and  urgent  necessity 
therefor,  or  unless  to  release  his  person  or 
property  from  detention,  or  to  prevent  an  im- 
mediate seizure  of  his  person  or  property, 
such  payment  must  be  deemed  voluntary  and 
cannot  be  recovered  back.  And  the  fact  that 
the  party  at  the  time  of  making  the  payment 
files  a  written  protest  does  not  make  the  pay- 
ment Involuntary."  Attention  was  called  to 
the  fact  that  this  statement  of  the  law  had 
been  approved  by  the  Supreme  Court  of  the 
United  States.  See,  also,  Williams  v.  Stew- 
art 115  Ga.  864,  42  S.  E.  256;  Mallory  v. 
Royston  Bank,  135  Ga.  702,  706,  70  S.  E.  58a 

There  Is  no  claim  that  the  plaintiff  paid 
the  money  under  any  circumstances  which 
would  in  law  amount  to  duress.  She  paid  it 
with  full  knowledge  of  all  the  facts  which 
she  claimed  made  the  exaction  Illegal.  It 
is  simply  a  case  where  money  was  paid  in 
ignorance  of  what  is  now  claimed  to  have 
been  the  legal  rights  of  the  person  paying; 
and  under  such  circumstances,  by  express 
provision  of  the  statute,  payment  is  deemed 
voluntary  and  cannot  be  recovered  back.  The 
plaintiff  undertakes  to  recover  upon  the  the- 
ory that  she  has  paid  her  husband^s  debt  out 
of  her  separate  estate.  Even  if  it  be  con- 
ceded that  a  voluntary  payment  of  her  hus- 
band's debt  by  a  wife,  with  knowledge  of 
all  the  facts,  could  be  recovered  back,  in  the 
present  case  the  demand  for  payment  was 
made  upon  the  theory  that  the  plaintiff  her- 
self was  liable  because  she  had  wrongfully 
intermeddled  with  the  estate  of  her  hust'ni:d 
and  had  become  liable  as  executor  de  son  tort 
Whether  this  claim  is  well  founded  or  not 
is  immaterial.  No  fraud  or  artifice  was  used 
to  induce  the  payment  nor  was  anything 
done  which  in  law  would  amount  to  duress. 
The  payment  was  simply  made  in  ignorance 
of  what  the  plaintiff  now  claims  to  have 
been  her  legal  rights.  The  verdict  against 
her  was  demanded,  and  the  court  erred  1b 
granting  a  new  triaL 

Judgment  reversed. 
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AKMUCHEE  PANTS  MFG.  CO.  v.  A  D. 
JUILLIARD  &  CO.     (No.  5,167.) 

(Court  of  Appeals  of  Georgia.    Jau.  20,  1914.) 

(Syllalus  ly  the  Court.) 

1.  Parties  (§  88*)— Pleading  (§§  199,  207*)— 
Misjoinder— Objection. 

Misjoinder  of  parties  or  of  causes  of  ac- 
tion is  a  defect  which  should  be  taken  advan- 
tage of  by  special  demurrer  filed  at  the  first 
term. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §f  145-147;  Dec  Dig.  §  88;*  Pleading. 
Cent.  Dig.  U  464-469,  511,  512 ;  Dec  Dig.  §ii 
197,  207.*] 

2.  Sales  (§  174*)  —  Bbbaoh  of  Contract  — 
Remedy  of  Buyer. 

There  was  no  error  in  rendering  judgment 
on  the  admissions  of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  434;    Dec.  Dig.  §  174.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  A  D.  JuiUiard  &  Co.  against  the 
Armuchee  Pants  Manufacturing  Company  and 
otliers.  Judgment  for  plaintiffs,  and  defend- 
ant named  brings  error.    AtQrmed. 

A.  D.  Jullliard  &  Co.  brought  suit  In  the 
city  court  of  Floyd  county  against  the  Ar- 
muchee Pants  Manufacturing  Company,  Wat- 
ters,  and  Beam.  A  joint  answer  was  filed, 
and  was  amended,  and  on  demurrer  the 
court  struck  the  answer.  At  a  subsequent 
term  of  the  court  the  defendants  moved  to 
dismiss  the  petition,  on  the  grounds  that 
there  was  a  misjoinder  of  defendants  and 
of  causes  of  action,  and  that  the  alleged 
contract  of  Watters  and  Beam  was  without 
consideration.  The  motion  was  overruled, 
and  the  court,  on  the  admissions  of  the  an- 
swer which  the  plaintiffs  Introduced  in 
evidence,  rendered  judgment  against  the 
defendants  for  the  amount  sued  for.  To  this 
judgment  and  the  antecedent  rulings,  the 
defendants  excepted. 

The  suit  was  for  a  balance  alleged  to  be  due 
on  an  open  account  for  goods  sold  to  the  Ar- 
muchee Pants  Manufacturing  Company  upon 
the  faith  of  a  contract  of  the  defendants 
Watters  and  Beam  with  the  plaintiffs,  a 
copy  of  which  Is  attached  to  the  petition. 
In  their  answer  the  defendants  pleaded  as  a 
set-off  damages  on  account  of  failure  of  the 
plaintiffs  to  comply  with  their  contract  to 
furnish  certain  goods  ordered.  The  plain- 
tiffs contended  that,  from  the  allegations 
of  the  petition  and  the  admissions  of  the  an- 
swer, it  appeared  that  the  plaintiffs  were 
not  bound  to  furnish  the  goods;  the  defend- 
ants having  defaulted  in  the  payments  under 
the  contract  for  goods  previously  sold  under 
it.  In  the  contract  referred  to  in  the  peti- 
tion it  Is  stated  that  A.  D.  Jullliard  &  Co. 
agree  to  extend  credit  from  time  to  time  to 
the  Armuchee  Pants  Manufacturing  Com- 
pany, provided  Watters  and  Beam  agree  to 
guarantee  payment  of  all  credits  extended  J 


by  A.  D.  JuiUiard  &  Co.  to  the  pants  manu- 
facturing company,  and  that,  in  considera- 
tion of  the  relation  which  Watters  and  Beam 
bear  to  the  pants  manufacturing  company 
and  of  their  financial  interest  in  it,  they 
agree  to  pay  all  obligations  now  or  hereafter 
owing  by  the  pants '  manufacturing  company 
to  A.  D.  Jullliard  &  Co.,  If  not  paid  by  the 
pants  manufacturing  company  as  they  ma- 
ture, and  that  any  goods  shipped  to  the 
pants  manufacturing  company  * 'shall  be  on 
the  regular  datings*'  of  Jullliard  &  Co.,  and 
when  said  accounts  mature  Jullliard  &  Co. 
shall,  If  requested  by  the  pants  manufactur- 
ing company,  grant  a  90-day  extension  be- 
yond the  other  datlngs,  the  extensions  to 
draw  Interest  at  the  rate  of  6  per  cent. 
The  contract  Is  dated  April  28,  1911.  The 
account  attached  to  the  petition  contains  a 
series  of  Items  of  goods,  of  dates  beginning 
in  December,  1911,  and  ending  In  May,  1912, 
the  aggregate  amount  of  which  is  $4,444.99. 
The  account  shows  credits  as  follows: 
"1912,  by  cash,  $1,500;  October  9,  1912,  by 
cash,  $500;  October  17,  1912,  by  cash, 
$1,000."  Paragraph  2  of  the  petition  alleges 
that  the  Armuchee  Pants  Manufacturing 
Company,  as  principal  debtor,  and  Watters 
and  Beam,  as  securities,  are  Indebted  to 
JuilUard  &  Co.  "In  the  sum  of  $2,944.99  prin- 
cipal, besides  Interest  at  the  rate  of  6  per 
cent,  per  annum  after  60  days  from  the  date 
of  each  Item  sold,  less  credits  of  $500  on 
October,  1912,  and  $1,000  on  October  17, 
1912,"  and  that  a  copy  of  the  account  is 
attached,  marked  "Exhibit  A."  The  bal- 
ance of  the  principal  accords  with  that  shown 
by  the  attached  account — $1,444.99.  The 
original  answer  admits  the  allegations  of 
this  paragraph,  and  says  that  the  defend- 
ants "would  be  liable  to  pay  to  plaintiffs 
the  amounts  claimed  except  for  the  items 
of  set-off  and  recoupment  hereinafter  set 
forth."  Paragraph  3,  as  to  the  contract  of 
Watters  and  Beam,  is  admitted.  Paragraph 
4,  which  alleges  "that  upon  the  faith  of  this 
contract  the  goods  were  sold  to  the  pants 
manufacturing  company,  and  were  delivered*' 
on  the  dates  shown  by  the  attached  account, 
is  admittted,  except  that  the  defendants 
"deny  that  the  items  were  delivered  on  the 
dates  shown*'  on  the  account.  In  paragraph 
5  It  is  alleged  that  "said  goods  were  sold 
on  regular  dating  of  petitioners,  and  said 
bills  were  extended  for  90  days,  at  6  per 
cent,  per  annum.  In  accordance  with  the 
special  agreement  of  said  «  «  «  Watters 
and  Beam,  and  that  all  of  said  items  are 
now  past  due,  under  petitioner's  regular 
datlngs,  and  also  under  the  special  90  days' 
extension  allowed  under  the  contract,"  and 
that  the  defendants  refuse  to  pay  the  same. 
This  is  answered  as  follows:  "Defendants 
say  that  said  goods  were  sold  to  them  under 
a  special  arrangement  as  to  dating;  the 
same  being  60  days  from  the  delivery  of  the 


ipor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


526 


80  SOUTHEASTERN  RBPORTEB 


(Ga. 


goods  from  said  Armuchee  Pants  Manufac- 
turing Company,  with  the  right  to  an  addi- 
tional 90  days,  if  desired.  It  is  admitted 
that  all  of  the  Items  are  now  past  due,  and 
that  said  defendants  refuse  to  pay  the  same 
for  the  reasons  hereinafter  set  forth.  All 
other  allegations  of  the  fifth  paragraph 
of  the  petition  are  denied."  Further  answer- 
ing,  the  defendants  say  that,  at  the  time  the 
goods  shown  by  the  account  were  sold,  the 
plaintiflFs  also  sold  to  them  as  a  part  of  the 
same  transaction  9,000  yards  of  "New  York 
Mills  fustian  jobs,*'  at  15  cents  per  yard; 
that  subsequently,  on  or  about  October  17, 
1912,  the  pants  manufacturing  company  in- 
structed the  plaintiffs  to  ship  said  goods, 
and  the  goods  were  actually  shipped,  but 
were  stopped  in  transit  by  the  plaintiflFs,  and 
were  never  delivered;  that  on  said  date 
the  price  of  said  goods  had  advanced  to  25 
cents  per  yard,  and,  by  reason  of  the  fail- 
ure of  the  plaintiffs  to  deliver  these  goods 
in  accordance  witth  their  contract,  the  pants 
manufacturing  company  lost  10  cents  per 
yard  on  the  goods,  and  the  defendants  have 
been  damaged  thereby  in  the  sum  of  $900, 
which  amount  they  plead  as  a  set-off  against 
the  account  sued  on.  By  the  amendment  to 
the  answer,  it  is  alleged  that  on  or  about 
December  1,  1911,  the  plaintiffs  entered  in- 
to a  contract  with  the  pants  manufacturing 
company  whereby  the  plaintiffs  sold  to  the 
company  a  large  quantity  of  goods,  including 
the  items  set  out  in  the  account  attached 
to  the  plaintiffs'  petition,  and  also  9,000 
yards  of  "New  York  Mills  fustian,"  the 
plaintiffs  stating  that  the  goods  would  be 
stored,  charged,  and  shipped  out  as  ordered 
by  the  pants  manufacturing  company;  that 
"some  time  in  August,  1912,  the  defendants 
ordered  out  the  9,000  yards  of  New  York 
Mills  fustian,  which  said  goods  were  finally 
shipped  on  or  about  October  1st,  but  were 
stopped  in  transit,  and  never  delivered  to 
defendants,  and  they  now  decline  to  comply 
with  their  contract,  and  deliver  said  goods," 
to  the  damage  of  the  pants  manufacturing 
company  in  the  sum  of  $900,  as  set  out  in 
the  original  answer.  It  is  also  alleged  that 
the  $1,500  credited  on  the  account  was  paid 
on  September  12,  1912,  '*which,  with  the 
other  credits  in  the  account,  of  October  9th 
and  October  17th,  more  than  pay  what  was 
due  at  that  time."  It  is  alleged  that  the 
goods  specified  in  certain  items  of  the  ac- 
count were  not  shipped  on  the  dates  specified 
in  the  account,  but  were  shipped  on  subse- 
quent dates  named,  and  that  certain  of  the 
goods  specified  were  received  as  late  as  Sep- 
tember 25  and  October  2,  1912. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  Lipscomb  &  Willingbam  and  Nathan 
Harris,  all  of  Rome,  for  defendants  in  error. 

ROAN,  J.  [1]  1.  The  court  did  not  err  in 
overruling  the  motion  to  dismiss  the  petition. 


No  demurrer  was  filed  before  the  trial  term. 
The  motion  to  dismiss  was  made  at  that 
term.  Misjoinder  of  parties  or  of  causes  of 
action  is  a  defect  which  should  be  taken  ad- 
vantage of  by  special  demurrer  filed  at  the 
first  term.  Riley  v.  Royal  Arcanum,  140  Ga. 
178,  78  S.  E.  803;  Georgia  Railroad  &  Bank- 
ing Go.  V.  Tice,  124  Ga.  460,  52  S.  E.  916,  4 
Ann.  Cas.  200;  Bishop  v.  Woodward,  103  Ga. 
281,  29  S.  E.  968;  HarreU  v.  Davis,  108  Ga. 
789,  33  S.  E.  852. 

[2]  2.  Did  the  court  err  in  striking  the  an- 
swer as  amended,  and  in  rendering  Judgment 
for  the  plaintiffs?  We  think  not,  for  the  fol- 
lowing reasons:  From  the  pleadings  it  ap- 
pears that  the  goods  were  shipped  at  differ- 
ent times,  and,  so  far  as  appears,  all  were 
shipped  as  ordered  except  the  9,000  yards  of 
goods  mentioned  in  the  answer.  Under  the 
contract  the  purchaser  was  as  much  obligat- 
ed to  make  payments  for  the  shipments  as 
they  fell  due  as  the  plaintiffs  were  to  ship 
the  goods  when  ordered.  From  the  admis- 
sions in  the  pleadings  it  is  apparent  that, 
when  the  plaintiffs  stopped  the  shipment  of 
the  9,000  yards  of  goods  in  transit,  the  de- 
fendants were  in  default  as  to  payments  for 
goods  shipped  under  the  contract.  If  the  de- 
fendants were  entitled  to  be  furnished  goods 
at  certain  times  under  the  contract,  they 
were  under  a  correlative  duty  to  pay  for  them 
in  accordance  with  the  contract,  and  their 
failure  to  do  so  gave  the  plaintiffs  a  right  to 
discontinue  the  shipping  of  goods.  The  de- 
fendants cannot  be  allowed  to  violate  their 
part  of  the  contract  by  a  failure  to  make 
payments  when  due,  and  then  hold  the  plain- 
tiffs for  damages  because  of  failure  to  ship 
additional  goods  thereafter.  See  Savannah 
Ice  Delivery  Go.  v.  American  Refrigerator 
Transit  Go.,  110  Ga.  142,  85  S.  E.  280;  Macon 
Gas  Light  &  Water  Go.  v.  Freeman,  4  Ga. 
App.  463,  61  S.  E.  884. 

3.  The  answer  having  been  stricken,  the 
court,  upon  the  admissions  contained  in  it 
which  the  plaintiffs  had  Introduced  in  evi- 
dence, was  authorized  to  enter  Judgment 
against  the  defendants  for  the  amount  sued 
for.  Under  the  act  creating  the  city  court, 
the  Judge  could  do  this  without  the  interven- 
tion of  a  Jiiry;  no  Jury  having  been  de- 
manded. 

Judgment  affirmed. 

(14  Ga.  App.  1S3) 
PIDGOCK  V.  NACB  et  al.     (No.  5,235.) 
((3ourt  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabm  by  the  Court.) 

Frauds,   Statute  of  (§  125*)  —  Pboiosb  to 
Pay  Another's  Debt. 

The  action  being  one  to  recover  for  alleged 
breach  of  promise  to  pay  the  debt  of  another, 
and  it  not  being  alleged  that  the  promise  was 
in  writing,  or  that  the  other  party  to  the  con- 
tract had  either  partly  or  wholly  performed  it 
by  furnishing  in  whole  or  in  part  the  conaid- 
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eration  which  induced  the  alleged  promise,  it 
was  error  to  oyerrole  a  demurrer  to  the  petition, 
based  upon  the  ground  that  the  contract  sued  on 
was  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  275-277% ;    Dec  Dig.  S 

Error  from  Superior  Court,  Colquiti  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  C.  T.  Nace  and  another  against 
F.  R.  Pidcock  and  another.  Judgment  for 
plaintiffs,  and  defendant  Pidcock  brings  er- 
ror.   Reversed. 

L.  L.  Moore  and  Shtpp  &  Kline,  all  of 
Moultrie,  for  plaintiff  in  error.  Parker  & 
Hlghsmlth.  of  Baxley,  and  W.  F.  Way,  of 
Moultrie,  for  defendants  in  error. 

pottle;  J.    C.  T.  and  B.  S.  Nace  brought 
suit  against  P.  R,  Pidcock  and  A.  B.  Wil- 
liams; the  petition  alleging  substantially  the 
following  facts:     On  January  15,  1909,  the 
plaintiffs  entered  into  a  written  contract  with 
the  defendants,  under  the  terms  of  which 
the  plaintiffs  sold  to  the  defendants  a  certain 
planing  mill  outfit,  known  as  the  Star  Lum- 
ber Company  planing   mill.     The   contract 
stipulated  that  the  plaintiffs  warranted  that, 
so  far  as  they  knew,  the  debts  of  the  Star 
Lumber  Company  would  not  exceed  a  given 
sum,  and  that,  if  the  plaintiffs  themselves 
had  contracted  any  debts  against  the  Star 
Lumber  Company,  not  mentioned  in  the  list 
of  indebtedness  attached  to  the  contract,  the 
plaintiffs  would  assume  said  debts.    The  con- 
tract further  provides:     "The  said  Pidcock 
and  Williams  are  to  assume  all  the  debts  now 
owing  by  the  Star  Lumber  Company,  except 
such  debts,  if  any,  that  the  said  E.  S.  ft  C.  J. 
Nace  themselves  have  contracted  that  do  not 
appear  in  the  statement  hereto  attached  and 
marked  'Ifixbibit  A.'  "   The  contract  was  sign- 
ed by  the  plaintiffs,  but  not  by  the  defendant 
Pidcock  or  by  Williams.    The  petition  alleges 
that  on  the  day  on  which  the  contract  was 
executed  the  Star  Lumber  Company  was  In 
debt  to  the  firm  of  T.  M.  Green  ft  Co.  in  a 
named  sum,  which  debt  was  not  contracted 
by  either  of  the  plaintiffs,  and  of  which  nei- 
ther  of  them   had   any  knowledge.     It  Is 
further  alleged  that  the  defendant  Williams 
did  know  of  the  indebtedness,  because  he  was 
the  active  manager  of  the  business  of  the 
Star  Lumber  Company,  and  contracted  the 
debt  in  its  behalf  with  the  firm  of  T.   M. 
Green  &  Co.     The  petition  further  alleges 
that  T.  M.  Green  ft  Co.  filed  suit  on  said  debt, 
and   recovered  Judgment  against  the  plain- 
tiffs and  Williams,  and  the  plaintiffs  paid 
off  the  execution  issued  on  said  judgment. 
The  plaintiffs  seek  to  recover  the  amount  paid 
by  them,  averring  that  the  defendants  are 
liable  therefor  under  the  terms  of  the  writ- 
ten  contract  hereinabove  set  out    The  de- 
fendant Williams  filed  no  defense.    The  de- 


fendant Pidcock  demurred  and  answered. 
His  aemurrer  was  on  the  ground  that  there 
was  no  privity  of  contract  between  him  and 
I  the  plaintiffs,  and  that  the  alleged  assump- 
tion  of  indebtedness  was  not  in  writing,  and 
was  therefore  void  under  the  statute  of 
frauds.  The  deipurrer  was  overruled.  The 
defendant's  motion  for  a  new  trial  was  over- 
ruled. He  excepted,  and  assigns  error  upon 
each  of  these  adverse  Judgments. 

The  demurrer  should  have  been  sustained. 
The  petition  was  lacking  in  essential  aver- 
ments.   The  contract  was  one  which  the  law 
requires  to  be  in  writing.    Civil  Code,  |  3222. 
In  order  for  one  to  be  bound  by  the  assump- 
tion of  another's  debt,  it  must  appear,  either 
that  he  promised  in  writing  to  pay  the  debt 
upon  a  sufficient  consideration,  or  that  the 
consideration  which  induced  him  to  make  the 
promise  had  been  furnished  by  the  other  par- 
ty, or  that  there  had  been  such  part  per- 
formance on  his  part  as  to  make  it  a  fraud 
on  the  promisor  to  refuse  to  pay  the  debt 
Civil  Code,   §  3223;    Wilkerson  v.   Patton, 
10  Ga.  App.  697,  73  S.  E.  1088.    The  petition 
does  not  allege  that  Pidcock  agreed  in  writ- 
ing to  pay  the  debt  of  Green  ft  Co.,  and  there- 
fore, in  order  to  render  him  liable  to  pay  the 
debt,  it  must  appear  either  that  the  plain- 
tiffs famished  the  consideration  which  in- 
duced Pidcock's  promise  to  pay  the  debt,  or 
that  there  was  such  part  performance  on 
their  part  as  would  render  it  a  fraud  for 
Pidcock  not  to  comply.    The  rule  is  that  the 
contract  is  taken  out  of  the  operation  of  the 
statute  of  frauds  whenever  one  party  to  it 
performs  some  act  essential  to  the  contract 
which  results  In  loss  to  him  and  benefit  to 
the  other  party.     Bagwell  v.  Milam,  9  Ga. 
App.  815,  319,  71  S.  B.  684.    There  being  no 
allegation   that  Pidcock    accepted   in   writ- 
ing the  contract  of  sale,  his  alleged  promise 
to  pay  the  debt  of  Green  &  Co.  was  within  the 
statute  of  frauds.    It  is  argued  that  the  con- 
tract was  fully  executed  by  complete  per- 
formance on  the  part  of  the  plaintiffs  by  de- 
livery of  the  proper^  described  in  the  con- 
tract,   and    acceptance    by    the    defendant. 
While  this  may  be  true  in  fact,  the  petition 
is  utterly  silent  as  to  it.    The  petition  alleges 
merely  the  execution  of  the  contract  by  the 
plaintiffs  and  the  breach  thereof  by  the  de- 
fendant   There  is  no  averment  which  even 
suggests  that  there  has  been  either  complete 
or  partial  performance  of  the  contract  on 
the  part  of  the  plaintiffs,  accepted  by  the 
defendant,  or  that  there  had  ever  been  any 
complete  or  partial  delivery  of  the  property. 
This  being  so,  the  demurrer  was  well  taken. 
Of  course,  if  the  facts  be  as  set  out  in  coun- 
sel's brief,  the  petition  may  be  perfected  by 
amendment,  so  as  to  take  the  contract  with- 
out the  operation  of  the  statute  of  frauds. 
Judgment  reversed. 
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(14  Oa.  App.  145) 

NESSMITH  ▼.   PEEPLBS.      (No.  5.173.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

1,  CotJBTS  (§  189*)— Municipal  Courts— De- 
fault—Defenses  Filed*  after  Judgment. 

No  defense  having  beei)  filed  until  after 
judgment  had  been  rendered  at  the  appearance 
term,  it  was  not  error  for  the  court  to  refuse  to 
consider  the  defense. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  §§  409.  412,  413,  429,  45S ;  Dec.  Dig. 
§  189.*] 

2.  CouBTB     (§    189*)— Municipal    Coubts— 
Failure  to  Plead  Default— Vacating. 

The  judge  of  the  city  court  of  Nashville 
has  authority  to  render  judgment  at  the  ap- 
pearance term  in  all  cases  where  no  plea  or  an- 
swer is  filed  up  to  the  time  the  case  is  called  on 
the  docket  Where  such  judgment  has  been 
rendered,  the  statute  relating  to  the  opening 
of  defaults  has  no  application,  although  a  mo- 
tion to  vacate  the  judgment  may  be  made  on 
proper  grounds. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  §§  409,  412,  413,  429,  458 ;  Dec.  Dig. 
I  189.*] 

Error  from  City  Court  of  Nashville;  J. 
O.  Cranford,  Judge. 

AcUoD  by  T.  M.  Peeples  against  W.  D.  Nes- 
smith.  Judgmeikt  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hendricks  ft  Hendricks,  of  Nashville,  for 
plaintiff  in  error. '^  Knight,  Cbastain  &  Gas- 
kins,  of  Nashville,  for  defendant  in  error. 

ROAN,  J.  [1]  T.  M.  Peeples  sued  W.  D. 
Nessmith,  in  the  dty  court  of  Nashville,  on 
a  promissory  note  for  the  principal  sum  of 
$575,  the  suit  being  returnable  to  the  Janu- 
ary term,  1913.  The  Judge  called  the  docket 
on  January  17,  1913,  and,  there  being  no  ap- 
pearance for  the  defendant,  judgment  was 
entered  against  him.  On  January  23, 1913,  the 
defendant  filed  an  answer,  denying  indebted- 
ness. Nothing  more  was  done  in  the  matter 
until  August  14, 1913,  when  the  defendant  filed 
an  amendment  to  his  answer,  and  prayed  to 
open  default;  and  on  the  same  date,  a  sec- 
ond amendment,  as  to  newly  discovered  eri- 
dence,  was  oflfered.  When  the  case  was 
called  the  court  refused  to  consider  the  plea 
and  answer  and  amendments,  holding  that, 
as  they  were  filed  after  judgment,  they  came 
too  late.  To  this  action  of  the  court  the 
defendant  excepts. 

[2]  The  act  creating  the  city  court  of  Nash- 
ville (Acts  1905,  p.  322,  {  40)  provides  that 
in  all  cases  where  the  amount  involved  is 
$100  or  less.  In  which  there  is  no  plea  or  de- 
fense filed,  a  judgment  may  be  rendered  by 
the  court,  or  a  verdict  rendered,  as  the  case 
may  be,  at  the  appearance  term.  By  the  act 
of  1909  (Acts  1909,  p.  283,  §  3),  this  section 
was  amended  so  as  to  make  the  jurisdiction 
extend  to  all  civil  cases  in  said  court,  and 
not  alone  to  those  involving  $100  or  less. 
The  law  as  to  opening  defaults  has  no  appli- 
cation to  this  case,  as  the  court  rendered 


judgment  according  to  his  authority  under 
the  act,  and  there  was  no  motion  to  vacate 
the  judgment. 
Judgment  affirmed. 

(14  6a.  App.  16>.) 

CHISHOLM    V.    ATLANTIC    COAST    LIKE 
R.  CO.     (No.  5,208.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

1.  Pleading  (§  245*)— Petitions-Amendment 
AFTEB  Dismissal.  ^ 

The  petition  having  been  dismissed  on  gen- 
eral demurrer,  there  was  no  abuse  of  discretion 
in  refusing  to  allow  it  to  be  amended. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §S  635,  653-675 ;  Dec.  Dig.  {  245.*] 

2.  Master  and  Servant  (§  240*)— Injury  to 
Railroad  Employ^— Right  qf  Bbcovbrt— 

CtoNTRIBUTOBY  NEGLIGENCE. 

It  appearing  from  the  petition  that  the  in- 
juries on  account  of  which  the  suit  was  brought 
were  the  result  of  a  failure  on  the  part  of  the 
injured  person  to  exercise  due  care  to  avoid  the 
consequences  to  himself  of  the  alleged  negli- 
gence of  the  railroad  company,  the  court  did  not 
err  in  sustaining  a  general  demurrer  to  the 
petition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f{  751-766;  Dea  Dig.  $ 
240.*] 

Error  from  City  Court  of  Savannali;  Da- 
vis Freeman,  Judge. 

Action  by  James  Chisholm,  by  his  next 
friend,  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

James  Chisholm  by  his  next  friend,  Zack 
Chisholm,  sued  the  Atlantic  Coast  Line  Rail- 
road Company  for  damages  on  account  of 
personal  injuries.  In  the  first  count  of  the 
petition  it  is  alleged:  The  defendant  is  a  cor- 
poration having  offices  and  agents,  and  a 
place  of  doing  business  in  Chatham  county, 
6a.,  and  operates  a  line  of  railroad  between 
HardeevlUe,  S.  C,  and  Charleston,  S.  C,  by 
way  of  Green  Pond,  S.  C,  and  a  branch  line 
of  railroad  between  Green  Pond  and  points 
in  South  Carolina,  beyond  Walterboro,  S.  C, 
and  did  so  operate  said  lines  of  railroad  on 
April  18,  1911.  On  ApriJ  18,  1911,  plaintiff 
was  16  years  old.  He  was  employed  by  de- 
fendant on  a  work  train  as  work  hand.  He 
was  earning  $1.10  per  day.  He  was  in  good 
health,  strong,  hearty,  and  able-bodied  for  a 
boy  of  that  age.  On  said  day  and  date  plain- 
tiflf  belonged  to  a  gang  working  on  a  work 
train  in  charge  of  a  Mr.  Smart,  who  was 
foreman  of  said  gang.  Each  member  of  said 
gang,  including  plaintiff,  was  subject  to  his 
orders.  Said  work  train  had  been  working 
on  the  Charleston  end  of  the  road,  and  re- 
turned to  Green  Pond  at  about  12  o'clock  In 
the  said  day.  Said  train  consisted  of  an  en- 
gine, a  tender,  three  flat  cars,  and  three 
shanty  cars.  The  tools  of  the  gang  were  in 
the  tender  of  the  engine,  and  Mr.  Smart  or- 
dered them  changed  from  the  tender  to   a 
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flat  car.    This  was  done  by  throwing  them  on 
tbe  ground  and  then  reloading  them  on  the 
flat  car.    The  train  was  bound  lor  Walter- 
boro  or  some  point  beyond,  to  do  some  work 
on  that  branch  of  the  road.     When  ordered 
to  change  the  tools  plaintiff,  with  the  rest  of 
the  gang,  proceeded  to  execute  the  order.    Be- 
fore the  tools  were  all  placed  upon  the  work 
car,  and  whlld  plaintiff  was  placing  them  from 
the  ground  onto  the  flat  car,  the  said  fore- 
man ordered  the  train  to  proceed,  and  the 
train  started  off  towards  TValterboro.    Plain- 
tiff threw  a  shovel  upon  the  train  and  under- 
took to  get  on  the  middle  shanty  car,  but,  by 
reason  of  the  motion  of  the  train,  he  missed 
his  footing  and  fell  down,  and  his  left  leg 
was  cut  off  above  the  ankle.    Said  foreman 
ordered  said  train  forward  before  the  gang 
had  time  to  load  the  tools.    The  train  was 
started  before  the  gang  had  finished  loading 
the  tools.    The  foreman  knew,  when  he  gave 
orders  for  the  train  to  start,  that  the  tools 
had  not  been  loaded.    In  the  exercise  of  ordi- 
nary care  the  foreman  could  have  known 
that  the  tools  had  not  been  loaded,  when  he 
ordered  the  train  to  proceed.    It  was  the  du- 
ty of  defendant  to  give  plaintiff  a  reasonable 
time  and  opportunity  to  load  the  tools.    It 
was  the  duty  of  the  defendant  to  keep  the 
train  stationary  while  plaintiff  was  loading 
tbe  tools.    It  was  the  duty  of  the  defendant 
to  keep  the  train  stationary  until  the  plain- 
tiff had  got  upon  the  train.    Defendant  was 
negligent   as   follows:     (a)  In    starting    the 
train  before  plaintiff  had  finished  loading  the 
tools;  (b)  in  starting  the  train  before  plain- 
tiff had  got  upon  the  train.     Each  of'  the 
foregoing  acts  of  negligence  contributed  to 
and  concurred  in  causing  plaintiff's  injury. 
Article  9,  section  15,  of  the  Constitution  of 
the  state  of  South  Carolina  provides  as  fol- 
lows: "Every  employ^  of  any  railroad  corpo- 
ration shall  have  the  same  rights  and  reme- 
dies for  any  Injury  suffered  by  him  from  the 
acts  or  omissions  of  said  corporations  or  its 
employ^  as  are  allowed  by  law  to  other  per- 
sons not  employes,  when  the  Injury  results 
from  the  negligence  of  a  supe|:lor  agent  or 
officer,  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  a  party  injured, 
and  also  when  the  Injury  results  from  the 
negligence  of  a  fellow  servailt  engaged  in 
another  department  of  labor  from  that  of 
the  party  injured,  or  of  a  fellow  servant  on 
another  train  of  cars,  or  one  engaged  about  a 
dififerent  piece  of  work.    Knowledge  by  any 
employ^  injured  of  the  defective  or  unsafe 
character   or   condition   of   any   machinery, 
ways  or  appliances  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  except  as  to 
conductors  or  engineers  In  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them."    Plaintiff  could  not  have 
avoided  Injury  by  the  exercise  of  ordinary 
care.    If  he  had  not  got  upon  the  train  he 
would  have  been  left  at  a  station  far  ^stant 
from  his  home,  without  means  of  subsistence. 
80  S.£.~d4 


It  was  necessary  for  him  to  get  upon  the  train 
to  continue  his  work.  Getting  upon  the  train 
at  the  time  and  place  was  not  obviously  dan- 
gerous to  a  l^y  of  his  age,  in  the  exercise  of 
ordinary  care.  By  reason  of  the  injuries 
aforesaid,  plaintiff  suffered,  now  suffers,  and 
will  always  suffer,  great  pain,  both  physical 
and  mental.  His  earning  capacity  has  been 
diminished  at  least  76  per  cent  His  inju- 
ries are  permanent,  and  the  diminution  In 
his  earning  capacity  will  always  remain.  By 
reason  of  the  injuries  aforesaid,  defendant 
damaged  plaintiff  In  the  sum  of  $3,000  which 
sum  defendant  refuses  to  pay.  The  second 
count  of  the  petition  Is  In  the  same  language 
as  the  first,  except  that  in  the  second  count 
It  Is  alleged  that  the  plaintiff  and  the  de- 
fendant, at  the  time  of  the  Injury,  were  en- 
gaged in  interstate  commerce.  The  court 
sustained  a  general  demurrer  to  each  count 
of  the  petition  and  dismissed  the  action.  On 
the  following  day  and  during  the  same  term 
of  the  court  the  plaintiff  offered  an  amendment 
in  this  language:  "Now  comes  the  plaintiff 
at  the  July  term  of  court,  at  which  the  or> 
der  sustaining  the  general  demurrer  was 
granted,  and  the  day  after  said  order  was 
passed,  and  offers  to  amend  each  count  of* 
his  petition  as  follows:  First.  By  adding  to 
each  count  of  the  petition  the  following  par- 
agraph, to  be  known  as  6a:  'The  reason  plain- 
tiff did  not  get  on  the  train  sooner  was  that 
the  gang  consisted  of  15  or  20  men.  Plaintiff 
was  the  youngest,  weakest,  and  smallest  In 
the  gang.  All  the  gang  ran  and  crowded  to 
get  on  the  train.  By  reason  of  plaintiff  be- 
ing the  youngest,  smallest,  and  weakest  was 
forced' to  get  on  last'  Second.  By  adding 
the  following  paragraph  to  each  count  to  be 
known  as  16a:  *The  train  was  not  running  at 
exceeding  five  miles  per  hour.'  Whereupon 
plaintiff  prays  that  the  case  be  reinstated, 
and  that  this  amendment  be  allowed,  and 
that  plaintiff  be  then  heard  upon  the  general 
demurrer."  The  court  disallowed  the  amend- 
ment The  plaintiff  excepted,  assigning  error 
on  each  of  the  rulings  stated. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  P.  W.  Meldrlm  and  Shelby 
Myrick,  both  of  Savannah,  for  defendant  in 
error. 

ROAN,  J.  [1]  1.  The  disallowance  by  the 
court  of  an  amendment  to  the  petition,  of- 
fered after  the  action  had  been  dismissed  on 
general  demurrer,  was  not  erroneous,  for  at 
the  time  the  amendment  was  offered  there 
was  no  petition  in  court  to  be  amended,  the 
same  having  been  dismissed.  The  case  of 
Sullivan  V.  Rome  R.  Co.,  28  Ga.  29,  dted  by 
the  plaintiff  to  sustain  his  right  to  amend, 
has  no  application  to  this  case,  as  that  was 
a  case  in  which  the  court  below  first  nonsuit- 
ed the  plaintiff,  and  the  Supreme  Court  re- 
versed this  Judgment  and  sent  the  case  back 
to  the  court  below,  and  the  judgment  of  re- 
versal had  to  be  carried  out  by  the  circuit 
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court,  and,  therefore,  there  was  a  proceeding 
pending  In  the  court  below,  subject  to  prop- 
er amendment  at  that  stage  of  the  proceed- 
ing. The  cases  of  Green  v.  Ma^see  &  Felton 
Lumber  Co.,  6  Ga.  App.  389,  65  S.  £}.  44,  and 
Kennedy  ▼.  Gelders,  7  Ga.  App.  241,  66  S.  B. 
620,  where  the  appellate  court  sent  the  cases 
back  with  leave  to  amend,  are  not  in  point, 
for  the  direction  in  those  cases  was  to  allow 
an  amendment  of  something  that  would  be 
pending  in  the  court  at  the  time  of  the 
amendment.  In  the  present  case  the  petition 
had  been  dismissed,  and  the  proceedings  on 
it  had  ended  before  any  offer  to  amend  was 
made. 

[2]  2.  The  original  petition  stated  no  cause 
of  action,  and  the  court  committed  no  error 
in  sustaining  a  general  demurrer  thereto. 
The  allegations  of  negligence  set  out  therein 
are:  That  the  defendant  company  was  neg- 
ligent because  the  foreman  ordered  the  train 
forward  before  the  gang,  of  which  plaintiff 
was  one,  had  time  to  load  the  tools;  that  the 
train  started  before  the  gang  had  finished 
loading  the  tools;  that  the  foreman  Icnew, 
when  he  gave  the  order  to  start,  that  the 
tools  had  not  been  loaded,  and  that  it  was 
the  duty  of  defendant  to  lieep  the  train  sta- 
tionary while  the  plaintiff  was  loading  the 
tools;  and  that  the  defendant  was  negligent 
in  starting  the  train  before  plaintiff  had  got 
upon  the  train.  For  a  conductor  or  foreman  to 
order  his  train  forward  is  not  in  itself  an  act 
of  negligence.  That  the  plaintiff  and  the 
gang  with  whom  he  was  working  had  not 
finished  loading  the  tools  when  the  train 
started  was  not  the  proximate  cause  of  the 
alleged  injury  to  the  plaintiff.  The  proxi- 
mate cause  was  the  effort  made  by  the  plain- 
tiff to  board  the  train  when  it  was  apparent 
to  him  that  the  train  was  in  motion,  and  it 
must  have  been  obvious  to  him  that  it  was  a 
dangerous  undertaking.  In  the  exercise  of 
ordinary  care  which  he  owed  for  his  own 
protection,  he  should  not  have  taken  this 
risk.  It  is  not  alleged  as  an  act  of  negli- 
gence on  the  part  of  the  defendant  that  at 
the  time  the  plaintiff  undertook  to  board  the 
train  there  was  anything  out  of  the  ordi- 
nary or  unexi)ected  to  him  in  the  movement 
of  the  train,  such  as  a  violent,  sudden  jerk, 
or  an  accelerated  speed  of  the  train,  or  some- 
thing similar,  tending  to  disconcert  him  in, 
his  calculations.  It  appears  simply  that  he 
saw  it  was  moving,  made  an  effort  to  board 
it,  missed  his  footing  and  fell,  and  was  acci- 
dentally injured.  This  would  not,  if  proved, 
confer  upon  the  plaintiff  a  right  to  recover, 
as  the  defendant  was  simply  exercising  the 
right  it  had  to  move  Its  trains  from  one  point 
to  another;  and  the  plaintiff,  not  being  in 
the  exercise  of  reasonable  care,  is  alone  re- 
sponsible for  his  injuries.  No  case  has  been 
cited  sustaining  the  contention  that  an  em- 
ployfi  or  servant  of  a  railroad  company  is 
entitled  to  recover  from  the  company  where, 
in  the  effort  to  board  a  moving  train,  he 


misses  his  footing  and  Is  injured,  and  we 
know  of  no  authority  to  sustain  such  a  con- 
tention, but  abundant  authority  can  be  dted 
to  the  contrary.  See  Louisville  &  Nash- 
ville R.  Go.  V.  Bdmondson,  128  Ga.  478,  57 
S.  E.  877 ;  Hill  Y.  Louisville  &  Nashville  R. 
Co.,  124  Ga.  243,  52  S.  E.  651,  8  L.  R.  A.  (N. 
S.)  432;  Southern  Railway  Co.  v.  Nichols, 
135  Ga.  11,  68  S.  E.  789;  Ricks  v.  Georgia 
Southern  ft  Florida  Railway  Co.,  118  Ga.  258, 
45  S.  E.  268. 
Judgment  afilrmed. 


a4  Gft.  App.  160) 

ATLANTIC  COAST  LINE  R.  CO.  T.  BAB- 
TON.     (No.  5206.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUahut  hy  th€  Court.) 

1.  Statutes  (§  281*)  —  Pleading  —  Fobxion 
Law. 

Where  the  plaintiff  bases  his  right  to  re- 
cover upon  &  foreign  law,  the  law  must  be 
pleaded,  and  mere  reference  to  the  volume  and 
section  of  the  compilation  in  which  the  law  is 
alleged  to  appear  is  not  sufficient 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  380,  381 ;   Dec.  Dig.  §  281.*] 

2.  Railroads  (§  396*)  —  Neolioxncb  —  Pbs- 
suMPTioN— Plea  DIN  o. 

The  presumption  of  negligence  which  the 
law  raises  against  a  railway  company  upon 
proof  of  an  injury  by  the  running  of  its  cars 
is  confined  to  the  aUegations  of  negligence  upon 
which  recovery  for  the  injury  is  sought. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1341-1343,  1357;  Dec.  Dig.  i 
396.*] 

3.  Carbiebs  (I  355*)— Tbespasseb— Right  to 
Eject. 

Where  a  person  boards  a  railway  train  and 
declines  to  produce  a  ticket  or  tender  a  cash 
fare,  the  servants  of  the  company  have  the 
right  to  eject  him  from  the  train.  In  such  a 
case  he  is  to  be  treated  as  a  trespasser,  and  not 
as  a  passenger. 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Cent.  Dig.  §§  1416-1422 ;   Dec  Dig.  f  355.*] 

4.  Railboads  (§§  344,  379*)— Injubt  to  Peb- 
BON  on  Tback— Negligence— Pleading. 

Where  a  person  in  a  drunken  condition 
lies  or  sits  down  upon  a  railroad  track  at  a 
place  other  than  a  public  crossing,  the  company 
owes  him  no*  duty  save  that  of  ordinary  care 
not  to  injure  him  after  he  is  discovered  upon 
the  track. 

(a)  An  allegation  that  the  injury  occurred  at 
a  place  where  a  road  crosses  the  tracks  of  the 
defendant  company  is  not  a  sufficient  averment 
that  the  place  of  the  injury  was  at  a  public 
road  crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  %\  1107-1112,  1283,  1284;  Dec. 
Dig.  §§  344,  379.*] 

5.  Cabbiebs  (S  383*)— Ejection  of  Tbespas&- 
EB  —  Anticipated  Injubt  —  Question  fob 

JUBY. 

Where  the  servants  of  a  railway  company 
eject  from  a  train,  on  account  of  his  refusal 
to  pay  fare,  a  person  in  such  a  condition  of  in- 
toxication as  to  be  wholly  unable  to  take  pre- 
cautions for  his  safety,  and,  after  being  thus 
ejected,  he  turns  and  sits  or  lies  down  upon  the 
railway  track,  and  is  injured  by  another  loco- 
motive of  the  defendant,  it  is  for  the  jury  to 
say  whether  or  not  the  condition  of  the  person 
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was  sach  as  to  render  wrongful  his  ejection  at 
the  place  where  he  was  removed  from  the  train, 
and  whether  or  not  the  company's  servants 
ought,  in  the  exercise  of  ordinary  care,  to  have 
reasonably  anticipated  that  the  person  ejected 
might  go  upon  the  track  and  be  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f§  1492-1496;   Dec.  Dig.  §  383.*] 

Error  from  City  Court  of  Savannah ;  Dav- 
is Freeman,  Judge. 

Action  by  James  Barton  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

P.  W.  Meldrlm  and  Shelby  Myrick,  both  of 
Savannah,  for  plaintiff  in  error.  Oliver  & 
Oliver,  of  Savannah,  for  defendant  in  error. 

POTTLE,  J.  The  plaintiff  sued  for  person- 
al injuries  received  as  a  result  of  being 
stmck  by  a  locomotive  engine  upon  one  of 
the  defendant's  tracks.  The  court  overruled 
a  general  demurrer  to  the  petition,  and  this 
judgment  is  assigned  as  error.  The  allega- 
tions of  the  petition  are  substantially  as 
follows:  The  plaintiff  boarded  a  train  of  the 
defendant  at  Yemassee  in  the  state  of  South 
Carolina  for  the  purpose  of  being  transported 
as  a  passenger  to  Savannah,  Ga.  He  had 
previously  procured  a  ticket,  and  had  secured 
a  seat  in  the  smoking  compartment  of  the 
white  passenger  coach.  Before  taking  pas- 
sage on  the  train  the  plaintiff  had  purchased 
a  quantity  of  intoxicating  liquors,  and  had 
imbibed  some  of  the  same,  but  at  the  time 
he  boarded  the  train  he  was  not  so  much  un- 
der the  influence  of  the  liquor  as  to  be  un- 
able to  take  care  of  himself.    After  he  enter- 

9 

ed  the  warm  coach  the  liquor  which  he  had 
consumed  began  to  affect  him,  and  when  the 
conductor  came  for  his  ticket  he  was  unable 
at  the  moment  to  find  it  The  conductor 
was  impatient,  and,  without  giving  petitioner 
time  to  find  his  ticket,  stopped  the  train  and 
ejected  him  therefrom.  The  plaintiff  had 
sufilcient  cash  with  which  to  pay  his  fare, 
and  would  have  paid  it  if  the  conductor  had 
permitted  him  to  make  payment,  but  the 
conductor,  without  affording  him  sufficient 
opportunity  to  make  payment  or  to  find  his 
ticket,  stopped  the  train  and  led  him  to  the 
rear  platform  and  placed  him  on  the  ground. 
The  point  at  which  he  was  ejected  was 
about  200  yards  north  of  a  switch,  and 
about  100  yards  south  of  a  trestle.  He  fell 
to  the  ground  upon  the  tracks  of  the  defend- 
ant company.  He  remembers  nothing  as  to 
what  occurred  after  he  reached  the  ground 
and  the  train  pulled  away,  as  he  had  by  this 
time  become  unconscious  and  was  wholly  in- 
capacitated from  caring  for  himself.  "Your 
petitioner  shows  that  his  helpless  condition 
was  clearly  apparent  to  the  conductor  of  said 
passenger  train,  and  the  conductor  knew,  or 
in  the  exercise  of  ordinary  care  should 
have  known,  that  in  ejecting  petitioner  from 
said  train  and  in  leaving,  him  on  the  tracks 


of  said  defendant  company,  where  he  was 
unable  to  exercise  care  for  his  own  safety 
and  protection,  he  was  subjecting  petitioner 
to  peril  and  hazard  of  his  life."  Petitioner 
remained  on  the  track,  where  he  fell,  for 
some  time  and  until  a  freight  train,  passing 
from  Charleston  to  Savannah,  arrived.  At 
that  time  the  petitioner  was  sitting  on  the 
track,  and  the  engine  of  the  freight  train 
struck  him  and  knocked  him  from  the  track 
a  distance  of  10  or  12  feet,  inflicting  severe 
Injuries.  The  point  where  the  plaintiff  was 
ejected  from  the  train  and  where  he  was 
struck  by  the  freight  train  is  used  as  a  road 
crossing.  The  plaintiff  alleges  that  the  de- 
fendant was  negligent  in  the  following  par- 
ticulars: (1)  In  ejecting  the  plaintiff  from 
the  passenger  train  without  cause;  (2)  in 
ejecting  him  from  the  train  without  afford- 
ing him  sufficient  time  to  deliver  his  ticket; 
(3)  in  not  permitting  him  to  pay  the  cash 
fare;  (4)  in  not  demanding  and  receiving 
from  him  the  money  necessary  for  the  pay- 
ment of  fare;  (5)  in  ejecting  him  from  the 
train  while  he  was  in  a  helpless  condition 
and  leaving  him  upon  the  tracks  of  the  de- 
fendant company  at  a  point  where  the  con- 
ductor knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  that  the  plaintiff's 
life  and  person  would  be  imperiled  from 
other  trains  passing  along  the  track;  (6)  in 
that  the  engineer  of  the  freight  train  which 
struck  the  plaintiff  did  not  exercise  proper 
care  and  caution  to  prevent  striking  him; 
and  (7)  in  that  the  engineer  of  the  freight 
train  ran  the  engine  without  due  care  as  it 
approached  the  place  where  the  road  crossed 
the  tracks  of  the  defendant  company.  The 
plaintiff  bases  his  right  to  recover  upon  the 
law  of  South  Carolina,  which  he  alleges  to 
be  embodied  in  the  Code  of  Laws  of  South 
Carolina  for  1912,  vol.  2,  §  216. 

[1]  1.  While  there  is  more  or  less  confu- 
sion in  some  of  the  decisions  on  the  subject, 
it  is  settled  by  the  decisions  of  the  Supreme 
Court  that  where  a  plaintiff  bases  his  right 
to  recover  on  a  foreign  law,  the  law  must  be 
pleaded  and  proved.  Southern  EiXpress  Co. 
V.  Sottile,  134  Ga.  41,  67  S.  K  414 ;  Southern 
Express  Co.  v.  Hanaw,  134  Ga.  446,  67  S.  E. 
944,  137  Am.  St  Rep.  227.  If  the  foreign 
law  is  properly  pleaded,  it  may  be  that  it 
need  not  be  formally  introduced  in  evidence. 
If  the  law  is  brought  to  the  attention  of  the 
court  and  properly  applied.  C.  ft  W.  O.  Ry. 
Co.  V.  Lyons,  5  Ga.  App.  668,  63  S.  B.  862; 
Missouri  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App. 
446,  58  S.  B.  93.  It  is  clear,  however,  under 
all  of  the  decisions,  that  the  law  must  be 
pleaded,  or  else  the  court  will  presume  that 
the  common  law  is  of  force,  and  will  apply 
common-law  principles,  at  least  as  to  causes 
of  action  arising  in  one  of  the  13  original 
states  or  in  a  state  which  was  carved  from 
them.  To  plead  a  foreign  law  it  is  not 
enough  to   refer  merely  to   the  volume  in 
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which  the  law  is  contained.  The  law  should 
be  set  out,  so  that  the  court  may,  on  inspec- 
tion of  the  pleadings,  determine  whether  or 
not  the  plaintiff  has  drawn  a  correct  conclu- 
sion as  to  the  construction  and  effect  of  the 
law.  We  will  deal  with  the  present  petition, 
therefore,  as  if  the  plaintiff  had  predicated 
his  right  to  recover  upon  the  common  law, 
ignoring  the  plain tiff*s  attempt  to  plead  the 
South  Carolina  statute. 

[2]  2.  When  injury  results  to  another 
from  running  the  cars  of  a  railway  company, 
negligence  is  presumed,  but  this  presumption 
is  confined  to  the  specific  acts  of  negligence 
with  which  the  injured  party  charges  the 
company.  If,  therefore,  the  allegations  of 
negligence  as  set  forth  in  the  petition  do  not, 
when  applied  to  the  facts  pleaded,  amount  to 
actionable  negligence,  the  petition  is  subject 
to  general  demurrer,  notwithstanding  the 
presumption  which  the  law  raises  upon  proof 
of  the  injury. 

[3]  3.  We  are  quite  dear  that  none  of  the 
allegations  of  negligence  are  sufficient,  unless 
it  be  the  negligence  set  forth  in  the  fifth  spec- 
ification of  negligence.  The  defendant  com- 
pany -undoubtedly  had  the  right  to  eject  the 
plaintiff  from  its  train,  fie  did  not  tender 
a  ticket  or  offer  to  pay  his  fare.  His  aver- 
ment that  he  did  not  have  time  to  do  either 
is  not  supported  by  the  facts  detailed  in  his 
petition,  which  show  that  a  su^cient  time 
elapsed,  between  the  demand  for  fare  and 
the  ejection,  for  the  train  to  be  stopped  and 
the  plaintiff  to  be  taken  to  the  rear  platform 
of  the  coach  and  removed  from  the  train. 
Under  the  allegations  of  the  petition  it  must, 
be  held,  as  a  matter  of  law,  that  the  plain- 
tiff was  afforded  ample  opportunity  to  pay 
his  fare.  So  far  as  appears,  he  did  not  even 
offer  to  pay  his  fare  after  he  was  removed 
from  the  train;  and,  if  he  had,  the  company 
would  not  then  have  been  bound  to  accept  it. 
G.  S.  &  F.  Ry.  Co.  v.  Asmore,  88  Ga.  529,  15 
S.  E.  13,  16  L.  R.  A.  53.  No  facts  are  alleged 
in  the  petition  which  would  excuse  the  plain- 
tiff from  failing  to  produce  a  ticket  or  ten- 
dering cash  fare  before  his  ejection  from  the 
train. 

[4]  4.  Nor  is  there  any  legal  averment  of 
negligence  on  the  part  of  the  engineer  of  the 
freight  train  which  struck  the  plaintiff.  Rel- 
atively to  this  engineer,  the  plaintiff  was 
clearly  a  trespasser  upon  the  company's 
tracks,  and  the  engineer  was  under  no  duty 
to  look  out  for  him,  and  was  only  bound  to 
use  ordinary  care  to  prevent  Injury  to  him 
after  his  presence  upon  the  track  was  dis- 
covered. There  is  no  allegation  that  this 
engineer  saw  the  plaintiff  nor  la  this  aspect 
of  the  plaintiff's  case  aided  by  the  averment 
that  he  was  struck  at  a  place  where  a  road 
crosses  the  tracks  of  the  defendant  company. 
Pleadings  are  to  be  taken  most  strongly 
against  the  pleader,  and  the  allegation  is  not 
sufficient  to  Show  that  the  plaintiff  was  at  a 
public  road  crossing  where  the  engineer  was 


bound  to  check  the  speed  of  his  train  and 
give  warning  of  his  approach.  Neither  in 
connection  with  the  other  averments  of  neg- 
ligence nor  standing  alone  are  the  allegations 
in  reference  to  the  negligence  of  the  engineer 
of  the  freight  train  sufficient  to  render  the 
defendant  liable.  If  one  voluntarily  becomes 
drunk  and  falls  down  or  lies  down.  In  a 
state  of  insensibility,  on  a  railway  track,  so 
that  he  is  injured  by  a  passing  train,  he  can- 
not recover  for  injury  so  received,  even 
though  there  may  have  been  contributory 
negligence  on  the  part  of  the  employ^  of  the 
railway  company.  Southwestern  Railroad  v. 
Hankerson,  61  Ga.  116;  Willis  v.  Central  of 
Ga.  Ry.  Co.,  11  Ga.  App.  717,  75  S.  B.  1132. 
[B]  5.  This  case  must  stand  or  fall  upon 
the  allegations  in  the  fifth  specification  of 
negligence.  According  to  these  averments  the 
plaintiff  was  in  a  helpless  condition,  unable 
to  care  for  himself,  and  this  condition  was 
known  to  the  conductor.  A  railway  company 
has  no  right  to  needlessly  expose  even  a 
trespasser  to  known  peril  or  to  danger  which 
ought  reasonably  to  be  anticipated,  if  it 
knows  that  he  is  in  such  a  helpless  condition 
as  to  be  unable  to  protect  himself  from  the 
danger.  This  principle  was  applied  by  the 
Supreme  Court  In  Macon,  Dublin  ft  Savannah 
R.  Co.  V.  Moore,  125.  Ga.  810,  54  S.  B.  700, 
where  a  recovery  in  the  plaintiff's  favor  was 
upheld.  In  that  case  it  appeared  that  a 
person  who  was  drunk  was  ejected  from  a 
train  of  the  defendant  because  he  refused  to 
pay  his  fare,  and  he  was  left  in  a  dangerous 
place  near  a  trestle,  and  almost  in  the  yards 
of  the  railway  company,  and  on  a  part  of  the 
track  which  the  conductor  knew  was  in  con- 
stant use  by  engines  and  cars  of  the  com- 
pany. Shortly  afterwards  he  was  run  over 
and  killed  by  one  of  the  defendant's  switch 
engines.  The  rule  applicable  to  such  a  state 
of  facts  may  be  gathered  from  the  following 
extract  from  the  opinion  in  that  case:  **It 
is  contended  that  the  verdict  was  contrary 
to  the  evidence,  because  the  preponderance 
of  the  evidence  showed  that  the  deceased 
was  a  trespasser  upon  the  train  of  the  de- 
fendant company,  and  that  he  was  legally 
ejected.  Granting  this  to  be  true,  it  does 
not  follow  that  the  defendant  would  on  this 
account  be  absolved  from  all  responsibility. 
Even  though  the  mere  act  of  ejectment  was 
one  within  the  rights  of  the  defendant's 
servants,  it  under  the  peculiar  circumstances 
of  this  case,  the  natural  and  probable  conse- 
quence of  this  act  would  be  the  personal  in- 
jury or  death  of  the  one  ejected,  the  act  as 
committed  was  wrongful,  and,  by  the  law  of 
torts,  would  render  the  defendant  company 
liable  for  the  injury  it  caused.  It  is  true 
that  the  record  shows  that  the  deceased, 
having  refused  to  pay  fare,  was  not  entitled 
to  ride  on  the  train,  but  that  would  not  an* 
thorize  the  defendant  to  eject  him  under 
such  circumstances  and  at  such  place  as 
would  necessarily '  expose  him  to  danger." 
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The  case  of  Central  R.  Ck).  ▼.  Glass,  60  Ga. 
442,  relied  on  by  the  plaintiff,  Is  not  in  point ; 
for  recovery  was  allowed  in  that  case  solely 
upon  the  ground  that  the  servants  in  charge  j 
of  the  train  which  injured  the  plaintiff  were 
warned  of  his  probable  presence  upon  the  ' 
track  and  failed  to  take  proper  precaution  ' 
for  his  safety.  In  Seaboard  Air  Line  Ry.  v.  • 
Smith,  3  Ga.  App.  1,  50  S.  E.  199,  this  court  ; 
had  occasion  to  deal  with  a  somewhat  sim- 
ilar question.  In  that  case  it  appeared  that 
the  person  who  was  ejected  from  the  train  in 
an  intoxicated  condition  walked  three  or 
four  miles  down  the  track,  and  was  there 
killed  by  a  passing  train;  and  it  was  held 
that  his  removal  from  the  train  while  in  an 
intoxicated  condition  was  not  the  proximate 
cause  of  his  death,  and  that  the  fact  that 
he  was  able  to  walk  three  or  four  miles  down 
the  track  before  he  was  killed  showed  that  he 
was  not  in  such  a  helpless  condition  as  to 
render  his  ejection  from  the  train  negligence. 
See,  also,  Rollestone  v.  Cassirer,  3  Ga.  App. 
161-175,  59  S.  E.  442.  In  that  case  some 
other  act  intervened  and  became  the  proxi- 
mate cause  of  the  damage.  In  questions  of 
this  character  the  rule  is  that  **if  the  char- 
acter of  the  intervening  act  claimed  to  break 
the  connection  between  the  original  wrongful 
act  and  the  subsequent  injury  was  such  that 
its  probable  or  natural  consequences  could 
reasonably  have  been  anticipated,  apprehend- 
ed, or  foreseen  by  the  original  wrongdoer,  the 
causal  connection  is  not  broken,  and  the  orig- 
inal wrongdoer  is  responsible  for  all  of  the 
consequences  resulting  from  the  intervening 
act/'  Southern  Ry.  Co.  v.  Webb,  116  Ga. 
152,  42  S.  E.  395,  59  L.  R.  A.  109. 

Under  the  allegations  of  the  petition  the 
ejection  of  the  plaintiff  and  the  consequent 
exx>osure  of  his  person  to  peril  were  wrong. 
He  was  removed  from  the  train  in  a  help- 
less condition,  and  left  in  close  proxlndty  to 
the  railway  track  along  which  a  train  was 
likely  to  come  at  any  moment  Ought  the 
conductor  to  have  reasonably  anticipated  that 
the  plaintiff,  In  his  helpless  and  insensible 
condition,  might  go  upon  the  railway  track 
and  thus  be  exposed  to  danger  from- a  pass- 
ing locomotive?  If  the  conductor  should  have 
anticipated  such  a  consequence  then  the  orig- 
inal wrongful  act  Will  be  held  to  hare  been 
the  proximate  cause  of  the  subsequent  in- 
jury. Under  the  decision  of  the  Supreme 
Court  In  Macon  &  S.  R.  Oo.  v.  Moore,  supra, 
this  question  cannot  be  resolved  against  the 
plaintiff  as  a  matter  of  law,  but  is  one  which 
must  be  determined  by  a  jury.  H^is  right  to 
recover  must  rest  upon  proof  that  he  was  in 
such  a  helpless  and  insensll)le  condition  as 
to  be  unable  to  take  precaution  for  his  own 
safety.  If  this  condition  was  known  to  the 
defendant's  employes  who  ejected  him  from 
the  train,  it  must  further  appear  that  his  act 
'  tn  exposing  himself  to  danger  by  going  upon 
the  track  was  one  which,  in  the  exercise  of 


ordinary  care,  they  should  reasonably  have 
anticipated.  The  case  is,  we  think,  \h.  prin- 
ciple controlled  by  the  decision  of  the  Su- 
preme Court  last  above  cited,  which  was 
based  upon  common-law  principles,  which,  in 
the  absence  of  proof  to  the  contrary,  will  be 
presumed  to  prevail  in  the  state  of  South 
Carolina. 

There  was  no  error  in  overruling  the  de- 
murrer. 

Judgment  affirmed. 


(14  Ga.  App.  24S) 

CARTER  V.  STATE.     (No.  5,320.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yUaJm$  hy  the  Court,) 

1.  Criminal    Law    (S    575*)  — Demand    fob 
Tbiai/— "Adjourned  Term." 

An  adjourned  term  of  court  is  but  a  con- 
tinuation and  a  part  of  the  regular  term.  It 
is  in  no  sense  an  original  term,  but  is  a  mere 
prolongation  of  a  regular  session.  It  follows 
that  one  who  has  been  allowed  a  demand  for 
trial  may  be  tried  at  an  adjourned  session  of 
the  next  succeeding  term  after  the  demand  has 
been  placed  upon  the  minutes  of  the  court  (cit- 
ing Words  and  Phrases,  vol.  1,  p.  192;  see, 
also,  vol.  8,  p.  7566). 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law;  Cent.  Dig.  Si  1294-1296,  1377;  Dec 
Dig.  §  575.*] 

(Additional  Syllahut  hy  Editorial  Staff,) 

2.  CoiyRTs  (§  66*)— "Special  TERM"--"REau- 
lAB   Term.*' 

When  the  court  reconvenes  after  a  recess 
of  a  few  days  or  weelcs,  it  is  a  regular,  and 
not  a  special,  session,  distinct  from  the  regu- 
lar term. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  231-242;    Dec.  Dig.  f  66.* 

For  otlier  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6503,  6040.] 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  H.  L.  Patterson,  Judge. 

J.  H.  Carter  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Geo.  D.  Anderson  and  N.  A.  Morris,  both 
of  Marietta,  F.  B.  Carter,  of  Pensacola,  Fla., 
and  B.  I*  Smith,  of  Blue- Ridge,  for  plaintiff 
In  error.  Herbert  CHay,  Sol.  Gen.,  of  Mari- 
etta, Geo.  F.  Gober,  of  Atlanta,  and  Wm. 
Butt,  of  Blue  Ridge,  for  the  State. 

.POTTLEi  J.  [11  1.  The  plaintiff  in  error 
complains  of  the  refusal  to  pass  an  order 
discharging  him,  and  the  only  question  in- 
volved in  the  assignment  of  error  is  whether 
or  not  an  adjourned  session  of  the  second 
term  of  court  after  a  demand  for  trial  was 
entered  on  the  minutes  comes  within  the 
meaning  of  "the  next  succeeding  term  there- 
after," as  used  in  section  983  of  the  Penal 
Code.  The  judges  of  the  superior  courts 
have  the  right  to  adjourn  any  term  of  the 
court  to  a  future  day  at  discretion,  and  they 
may  cause  new  jurors  to  be  drawn  or  order 
the  jurors  drawn  for  the  regular  term  to 


*Wv/t  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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give  tbeir  attendance  upon  the  adjourned 
term.  Clyil  Code,  §  4876.  An  adjourned 
term  is  In  no  sense  a  new  term.  It  Is  but  a 
continuation  and  a  part  of  the  regular  term. 
The  time  elapsing  between  the  adjournment 
and  the  reconvening  of  court  Is  but  a  recess 
taken  for  the  convenience  of  the  public  busi- 
ness. The  adjourned  term  is  but  a  regular 
term  prolonged,  and  at  an  adjourned  term 
the  court  has  all  the  power,  with  reference 
to  the  trial  and  disposition  of  both  civil  and 
criminal  cases,  that  it  had  when  the  court 
was  first  regularly  convened. 

[2]  In  a  sense  each  succeeding  day's  ses- 
sion of  the  court  is  an  adjourned  term,  be- 
cause generally  the  court  takes  a  recess 
each  evening  until  the  following  morning. 
The  fact  that  in  one  case  the  recess  is  for 
a  few  hours  and  in  the  other  case  the  recess 
is  for  a  few  days  or  a  few  weeks  makes  no 
difference.  In  any  event,  when  the  court  re- 
convenes, it  is  a  regular  session  of  court 
which  has  been  convened,  and  in  no  proper 
sense  can  the  session  be  regarded  as  a  si>e- 
cial  session  distinct  from  the  regular  term. 
See  1  Words  and  Phrases,  "Adjourned 
Term,"  and  the  cases  cited  thereunder. 
Counsel  for  plaintiff  in  error  relies  upon  cer- 
tain language  in  the  opinion  in  Stripland  v. 
State,  115  6a.  580,  41  S.  E.  987,  to  the  effect 
that  the  words  ''succeeding  term,"  as  used  In 
section  083  of  the  Penal  Code,  mean  "the 
regular  term  succeeding  that  at  which  the  de- 
mand was  made."  Similar  language  by  this 
court  in  Nix  v.  State,  5  Ga.  App.  839,  63  S. 
E.  926,  is  also  relied  on.  The  point  now  un- 
der consideration  was  not  involved  in  either 
of  those  cases.  Unquestionably  the  succeed- 
ing term  referred  to  in  the  statute  is  the 
next  regular  term  as  contradistinguished 
from  either  a  special  term  or  a  session  of 
court  which  is  a  continuation  of  the  first 
term  at  which  the  demand  was  allowed.  It 
is  apparent  that  neither  this  court  nor  the 
Supreme  Court  intended  to  hold  that  a 
judge  cannot,  after  allowance  of  a  demand 
for  trial,  adjourn  the  next  succeeding  term 
from  time  to  time  to  suit  the  convenience  of 
the  court  and  the  public  business  until  the 
time  the  law  requires  the  term  to  be  closed, 
and  put  the  demandant  on  trial  at  the  next 
succeeding  term,  whether  at  the  time  it  is 
first  convened  or  at  any  time  it  might  be  re- 
convened after  a  recess.  If  the  position  of 
the  counsel  for  the  plaintiff  in  error  is  cor- 
rect, the  mere  adjournment  of  a  regular  ses- 
sion of  court  over  for  a  holiday  would  oper- 
ate to  discharge  a  person  whose  demand  for 
trial  was  made  at  the  previous  term,  and 
who  was  not  tried  previous  to  adjournment. 
The  right  given  by  the  statute  to  one  who 
has  made  a  demand  for  trial  to  be  tried  at 
either  the  term  at  which  the  demand  Is 
placed  on  the  minutes  or  at  the  next  succeed- 
ing term  is  fully  satisfied  if  the  state  offers 
to  try  the  accused  at  any  time  up  to  the  final 


adjournment  of  the  next  succeeding  term 
after  the  demand  is. made. 

2.  Counsel  for  the  plaintiff  in  error  seeks 
to  make  the  point  that  the  judge  of  the  sn- 
perior  court  had  no  authority  to  order  a  re- 
vision of  the  jury  list,  as  was  done  after 
the  accused  had  made  his  demand  for  trial, 
and,  in  this  connection,  has  requested  this 
court  to  send  for  additional  record  to  eluci- 
date this  contention.  It  is  enough  to  say 
that  there  is  no  assignment  of  error  In  the 
bill  of  exceptions  sufiScient  to  bring  under  re- 
view the  action  of  the  judge  in  ordering  the  re- 
vision of  the  jury  list  If  there  is  any  merit 
in  counsel's  contention,  he  must  hereafter 
raise  the  point  in  some  other  way. 

Judgment  affirmed. 

*"^*"^  (14  Ga.  App.  171> 

HARREMi  et  al.  v.  WII^IAMS  et  aL 

(No.  6212.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  19140 

(Syllahtu  hy  the  Court.) 

1.  Vbnttb  of  Action. 

Under  the  decision  of  this  court  in  Harrell 
V.  Williams,  11  Ga.  App.  552,  75  S.  E.  904. 
the  return  of  service  made  by  the  sheriff  Id 
this  case  was  legal  and  binding,  and  the  salt 
was  properly  brought  against  the  complaining 
defendants  in  the  county  wherein  the  same  was 
instituted. 

2.  Attobnet  and  CTlient  (8§  70,  103*)— Au- 

THOBITT    OF     ATTOBNET—PrKSUMFTION— ES- 
TOPPEL. 

It  appearing  that  the  motion  to  set  aside 
the  judgment  was  presented  by  attorneys  at  law 
claiming  the  right  to  represent  the  movants, 
the  presumption  that  the  attorneys  had  au- 
thority to  represent  the  clients  for  whom  they 
appeared  is  conclusive,  in  the  absence  of  direct 
attack  upon  their  authority,  made  in  a  proceed- 
ing in  which  thev  are  parties  and  have  an  op- 
portunity to  be  heard.  Moreover,  the  defend- 
ants, having  made  a  pauper  affidavit,  to  brvog 
before  the  Court  of  Appeals  a  judgment  over- 
ruling their  motion  to  vacate,  are  estopped  from 
claiming  Uiat  the  attorneys  were  not  author- 
ized to  file  the  motion  in  their  behalf.  Davant 
V.  Carlton,  57  Ga.  400 ;  Bigham  v.  Kisder,  114 
Ga.  459,  40  S.  E.  803. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  C«nt  Dig.  §§  95,  154;  Dec.  Dig.  f|  70, 
103.*1 

8.   PROCESS     (f    148'*)~lMPBACHlIENT    OF    BE- 
TUBN— EJVIDENCB, 

It  appearing^  that  the  defendants  in  the 
judgment  which  is  attacked  by  the  affidavits  of 
illegality  had  notice  of  the  return  of  service 
made  by  the  sheriff,  and  it  not  appearing  that 
this  return  was  traversed  at  the  first  term  after 
they  had  notice  thereof,  it  was  not  erroneous 
to  reject  evidence  tending  to  impeach  the  truth 
of  the  return  and  to  show  that  the  defendants 
were  not  in  fact  served.  See  Knight  v.  Jones, 
63  Ga.  481 ;  Lamb  v.  Dozier,  55  Ga.  677. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent 
Dig.  {  201 ;  Dec.  Dig.  §  148.*] 

4.  Dibected  Vbbdict  Appboved. 

The  court  properly  directed  a  verdict 
against  the  illegality. 

Error  from  City  Court  of  Douglas;  W.  C 
Lankford,  Judge. 

Action  between  A.  J.  Harrell  and  others 
and  A.  D.  Williams  and  others.     From  the 


•For  other  cases  see  same  topic  and  Bection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'rI&d«DC«» 
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Jadgment,  the  parties  first  mentioned  bring 
error.    Affirmed* 

L.  B.  Heath,  of  Douglas,  and  W.  L.  ft  War- 
ren Qrice  and  L.  A  Whipple,  aU  of  Hawkins- 
vllle,  for  plaintlffiB  in  error.  Chastain  &  Hen- 
son,  of  Douglas,  and  W.  W.  Bennett,  of  Bax- 
ley,  for  defendants  in  error. 

POTTLB,  J.   Judgment  affirmed. 

(14  Oa.  App.  283) 

SAVANNAH  LUMBER  CO.  v.  DAVIS. 

(No.  5300.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahua  hy  the  Court,) 
L  Neguqkncb    (§f   20,   80*>— Contbibutobt 
Negligence— LiABiuTT— Neglect  of  Con- 
TEACT  Duties. 

Plaintiffs  right  to  recoYer  was  settled  by 
the  decision  of  this  court  in  Davis  v.  Savannah 
Lumber  CJo.,  11  Ga.  Ap^.  610,  76  S.  B.  986. 
There  is  no  material  variance  between  the  tes- 
timony for  the  plaintiff  as  contained  in  the  pres- 
ent record  and  that  on  the  former  trial    The 
plaintiff  was  not  an  employ^  of  the  defendant 
His  right  to  recover  rested  entireljr  upon  proof 
of  the  contract  alleged  in  his  i>etition.     Upon 
proof  of  this  contract  the  law  implied  certain 
oblisations  on   the  part  of   the  defendant  to- 
wara  the  plaintiff,  among  which  were  (1)  the 
duty  to  furnish  a  saw  in  reasonably  good  con- 
dition  and  reasonably    suited  to   the  uses  in- 
tended ;    (2)  to  inspect  the  saw,  in  order  to  see 
*    that   it   remained    in   good   condition;     (3)    to 
warn  the  plaintiff  of  any  defects  in  the  saw,  or 
dangers  incident  to  its  use,  of  which  the  de- 
fendant had  knowledge^  or  which  it  could  have 
discovered  by  the  exercise  of  ordinary  care,  and 
Af  which  the  plaintiff  did  not  know  and  could 
we  discovered  by  the  exercise  of  ordinary 
and  (4)  to  furnish  a  reasonably  safe  place 
ch  to  work.    The  plaintiff  not  being  an  em- 
of  the  defendant,  contributory  negligence 
8   part   would   not  absolutely   defeat  his 
to  recover.     If  the  defendant  failed  to 
m  any  one  or  more  of  the  duties  above 
med,  and  if  this  failure  was  the  proximate 
of  the  plaintifiTs  injury,  then  under  the 
^ct  which  he  claimed  was  made  he  could 
ir»  unless  his  injury  was  due  to  his  own 
e  to  exercise  ordinary  care,  or  he  could  by 
zeroise  of  such  care  have  avoided  the  con- 
ices  of  defendant's  negligence. 

.  Note. — For  other  cases,  see  Negligence, 
Dig.  IS  27,  84,  85 ;    Dec  Dig.  Sf  20,  80.*] 

CAL  (i  260'*)— Refusal  of  Inbtbugtions 

9BBO. 

lie  charge  of  the  court  full^  and  fairly 
the  contentions  of  the  parties,  and  was 
vorable  to   the  defendant  as  it  had   any 
to  demand.    The  court  did  not  err  in  its 
lent  of  the  plaintiff's  contentions,  nor  in 
tting  his  contentions  in  reference  to  the 
ence  of  the  defendant  in  failing  to  furnish 
a  sate  place  to  work,  in  failing  to  inspect  the 
saw,  and  in  failing  to  warn  the  plaintiff  of  the 
defects    therein.      The    numerous    requests    to 
charge  which  are  set  forth  in  the  amended  mo- 
tion for  new  trial  were,  so  far  as  legal  and  per- 
tinent,   fully   covered   by  the  general    dharge. 
The  trial  judge  repeatedly  stated   to  the  jury 
that  the  burden  was  on  the  plaintiff  to  prove, 
by  a  preponderance  of  the  evidence,  the  contract 
which   he  alleged  to  have  been  made,  and  the 
fact  that  he  was  iniured  as  set  forth  in  his  pe- 
tition, and  i^ecifically  instructed  the  jury  that 
if  the  plaintiff  was.  engaged  in  sawing  wood  at 
the  time  he  received  his  injuries  he  could  not 


recover,  because  there  would  be  a  fatal  variance 
between  the  allegations  and  the  proof.  The 
judge  also  instructed  the  jury  that,  if  the  evi- 
dence was  equally  balanced  on  any  of  the  points 
to  which  the  several  requests  related,  the  plaintiff 
could  not  recover,  because  he  carried  the  bur- 
den of  introducing  evidence  on  every  material 
issue  which  would  outweigh  the  evidence  intro- 
duced in  behalf  of  the  def  g;idant 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent. 
Dig.  f §  651>«59 ;   Dec  Dig.  §  260.*] 

3.   IN8TBI7CTIONS  APPBOVED. 

There  was  no  error  in  the  extracts  from 
the  charge  on  the  subject  of  negligence  of  which 
complaint  is  made  in  the  motion  for  new  trial. 
4.  Costs  (S  260*)— Damages— Appeal. 

The  motion  for  damages  will  be  denied, 
since  the  case  is  not  one  which  Justifies  the  in< 
ference  that  the  writ  of  error  was  sued  out 
solely  for  delay. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  083-996,  1002,  1003 ;  Dec.  Dig.  »  260.*] 

Error  from  City  Court  of  Savannah;  Davia 
Freeman,  Jnd^e. 

Action  by  Enoch  Davis  against  the  Savan- 
nah Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Adams  ft  Adams,  of  Savannah,  for  plaintiff 
in  error.  Shelby  Myrick  and  Osborne  A 
Lawrence,  all  of  Savannah,  for  defendant  in 
error. 

POTTLE,  J.    Judgment  affirmed. 

'=*'*"■  a4  Ga.  App.  207) 

GROOVER  et  al.  v.  DE  LOACH.  (No.  6266.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(HyllahuM  Ip  the  OourtJ 


CU)NTINT7ANGB    (§    47*)— REFUSAL— DiSOBETION 

— CoNrLiCTiNO  Evidence. 

The  defendants,  in  an  action  on  a  promia- 
sory  note,  moved  to  continue  the  case,  upon  the 
ground  that  one  of  the  defendants  was  too  ill 
to  be  present  in  court,  as  appeared  from  the  re- 
citals in  the  certificate  of  Ms  attending  physi- 
cian. The  plaintiff  requested  the  appointment, 
by  the  court,  of  another  physician  to  examine 
this  defendant,  and  report  to  the  court  The 
physician  appointed  by  the  court,  upon  oath, 
testified  that  the  defendant  was  at  home  in  bed, 
claiming  to  be  suffering  from  appendicitis,  but 
that  in  his  opinion  as  a  physician,  after 
an  examination  of  the  defendant,  he  was  able 
to  attend  court;  that,  as  a  rule,  appendicitis 
throws  the  patient  into  a  fever,  but  the  defend- 
ant had  no  indications  of  a  fever,  nor  was  he 
swollen.  Upon  this  showing  the  court  passed 
the  case  for  the  time.  A  son  of  this  defendant, 
upon  the  subsequent  call  of  the  case,  testified 
that  his  father  was  ill  in  bed,  and  nad  been 
confined  to  his  bed  since  before  the  case  had 
been  originally  called  for  trial.  This  testimony 
was  disputed,  and  a  witness  testified  that  he 
had  seen  this  defendant  ip  town  and  in  the  vi- 
cinity of  the  courthouse  during  the  week  in 
whidi  it  was  claimed  by  the  defendants  that 
he  was  confined  to  his  bed.  No  additional 
statement  was  made  by  the  movant,  when  the 
case  was  finally  called  for  trial,  other  than  th<t 
statement  of  his  counsel  that  efforts  had  been 
made  to  secure  the  attendance  and  certificates 
of  additional  physicians,  which  if  satisfactory 
to  the  court,  would,  under  the  court's  ruling, 
have  secured  the  continuance  desired  by  the  de- 
fendant. A  second  certificate  from  the  movant's 
physician,  whose  first  certificate  was  not  con- 
sidered sufficient  by  the  court,  was  then  tender- 


*]P6r  otber  cases  leo  same  topie  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep*r  Ind 
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goods  from  said  Armuchee  Pants  Manufac- 
turing Company,  with  the  right  to  an  addi- 
tional 90  days,  If  desired.  It  Is  admitted 
that  all  of  the  Items  are  now  past  due,  and 
that  said  defendants  refuse  to  pay  the  same 
for  the  reasons  hereinafter  set  forth.  All 
other  allegations  of  the  fifth  paragraph 
of  the  petition  are  denied.'*  Further  answer- 
ing, the  defendants  say  that,  at  the  time  the 
goods  shown  by  the  account  were  sold,  the 
plaintiffs  also  sold  to  them  as  a  part  of  the 
same  transaction  9,000  yards  of  "New  York 
Mills  fustian  Jobs,"  at  15  cents  per  yard; 
that  subsequently,  on  or  about  October  17, 
1912,  the  pants  manufacturing  company  In- 
structed the  plaintiffs  to  ship  said  goods, 
and  the  goods  were  actually  shipped,  but 
were  stopped  In  transit  by  the  plaintiffs,  and 
were  never  delivered;  that  on  said  date 
the  price  of  said  goods  had  advanced  to  25 
cents  per  yard,  and,  by  reason  of  the  fail- 
ure of  the  plaintiffs  to  deliver  these  goods 
in  accordance  wltth  their  contract,  the  pants 
manufacturing  company  lost  10  cents  per 
yard  on  the  goods,  and  the  defendants  have 
been  damaged  thereby  in  the  sum  of  $900, 
which  amount  they  plead  as  a  set-off  against 
the  account  sued  on.  By  the  amendment  to 
the  answer,  It  Is  alleged  that  on  or  about 
December  1,  1911,  the  plaintiffs  entered  in- 
to a  contract  with  the  pants  manufacturing 
company  whereby  the  plaintiffs  sold  to  the 
company  a  large  quantity  of  goods.  Including 
the  items  set  out  in  the  account  attached 
to  the  plaintiffs'  petition,  and  also  9,000 
yards  of  ''New  York  Mills  fustian,"  the 
plaintiffs  stating  that  the  goods  would  be 
stored,  charged,  and  shipped  out  as  ordered 
by  the  pants  manufacturing  company;  that 
"some  time  in  August,  1912,  the  defendants 
ordered  out  the  9,000  yards  of  New  York 
Mills  fustian,  which  said  goods  were  finally 
shipped  on  or  about  October  1st,  but  were 
stopped  in  transit,  and  never  delivered  to 
defendants,  and  they  now  decline  to  comply 
with  their  contract,  and  deliver  said  goods," 
to  the  damage  of  the  pants  manufacturing 
company  in  the  sum  of  $900,  as  set  out  in 
the  original  answer.  It  \a  also  alleged  that 
the  $1,600  credited  on  the  account  was  paid 
on  September  12,  1912,  "which,  with  the 
other  credits  in  the  account,  of  October  9th 
and  October  17th,  more  than  pay  what  was 
due  at  that  time."  It  is  alleged  that  the 
goods  specified  in  certain  items  of  the  ac- 
count were  not  shipped  on  the  dates  specified 
in  the  account,  but  were  shipped  on  subse- 
quent dates  named,  and  that  certain  of  the 
goods  specified  were  received  as  late  as  Sep- 
tember 25  and  October  2,  1912. 

Maddoz  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  Lipscomb  &  WiUingham  and  Nathan 
Harris,  all  of  Rome,  for  defendants  in  error. 

ROAN,  J.  [1]  1.  The  court  did  not  err  In 
overruling  the  motion  to  dismiss  the  petition. 


No  demurrer  was  filed  before  the  trial  term. 
The  motion  to  dismiss  was  made  at  that 
term.  Misjoinder  of  parties  or  of  causes  of 
action  is  a  defect  which  should  be  taken  ad- 
vantage of  by  special  demurrer  filed  at  the 
first  term.  Riley  v.  Royal  Arcanum,  140  Ga. 
178,  78  S.  E.  803;  Georgia  Railroad  &  Bank- 
ing Ck>.  V.  Tice,  124  Ga.  460,  52  S.  E.  916,  4 
Ann.  Gas.  200;  Bishop  v.  Woodward,  103  Ga. 
281,  29  S.  E.  968;  HarreU  v.  Davis,  108  Ga. 
789,  33  S.  E.  852. 

[2]  2.  Did  the  court  err  in  striking  the  an- 
swer as  amended,  and  in  rendering  Judgment 
for  the  plaintiffs?  We  think  not,  for  the  fol- 
lowing reasons:  From  the  pleadings  It  ap- 
pears that  the  goods  were  shipped  at  differ- 
ent times,  and,  so  far  as  appears,  all  were 
shipped  as  ordered  except  the  9,000  yards  of 
goods  mentioned  in  the  answer.  Under  the 
contract  the  purchaser  was  as  much  obligat- 
ed to  make  payments  for  the  shipments  aa 
they  fell  due  as  the  plaintiffs  were  to  ship 
the  goods  when  ordered.  From  the  admls^ 
sions  in  the  pleadings  it  is  apparent  that, 
when  the  plaintiffs  stopped  the  shipment  of 
the  9,000  yards  of  goods  in  transit,  the  de- 
fendants were  in  default  as  to  payments  for 
goods  shipped  under  the  contract.  If  the  de- 
fendants were  entitled  to  be  furnished  goods 
at  certain  times  under  the  contract,  they 
were  under  a  correlative  duty  to  pay  for  them 
in  accordance  with  the  contract,  and  their 
failure  to  do  so  gave  the  plaintiffs  a  right  to 
discontinue  the  shipping  of  goods.  The  de- 
fendants cannot  be  allowed  to  violate  their 
part  of  the  contract  by  a  failure  to  make 
payments  when  due,  and  then  hold  the  plain- 
tiffs for  damages  because  of  failure  to  ship 
additional  goods  thereafter.  See  Savannah 
Ice  Delivery  Go.  v.  American  Refrigerator 
Transit  Go.,  110  Ga.  142,  85  S.  E.  280;  Macon 
Gas  Light  &  Water  Go.  v.  Freeman,  4  Ga. 
App.  463,  61  S.  E.  884. 

3.  The  answer  having  been  stricken,  the 
court,  upon  the  admissions  contained  in  it 
which  the  plaintiffs  had  Introduced  in  evi- 
dence, was  authorized  to  enter  Judgment 
against  the  defendants  for  the  amount  sued 
for.  Under  the  act  creating  the  city  court, 
the  Judge  could  do  this  without  the  interven- 
tion of  a  Jury;  no  Jury  having  been  de- 
manded. 

Judgment  affirmed. 

^^^"^  a*  O*.  App.  183) 

PIDGOCK  V.  NACB  et  al.     (No.  5,235.) 
(Gonrt  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllabita  by  the  Court,) 

Frauds,   Statute  of  (S  125*)  —  Pboiose  to 
Pat  Another's  Debt. 

The  action  being  one  to  recover  for  alleged 
breach  of  promise  to  pay  the  debt  of  another, 
and  it  not  being  alleged  that  the  promise  was 
in  writing,  or  that  the  other  party  to  the  con- 
tract had  either  partly  or  wholly  performed  it 
by  furnishing  in  whole  or  in  part  the  consid- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Qa.) 


PIDCOCK  T.  NACE 


627 


eration  which  Indnced  the  alleged  promise,  it 
was  error  to  overrule  a  demurrer  to  the  petition, 
based  upon  the  ground  that  the  contract  sued  on 
was  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  S8  275-277%;  Dec  Dig.  S 
125.*] 

Error  from  Superior  Court,  Colqnlti  Coun- 
ty;   W.  B.  Thomas,  Judge. 

Action  by  C.  T.  Nace  and  another  against 
F.  R.  Pidcock  and  another.  Judgment  for 
plaintiffs,  and  defendant  Pidcock  brings  er- 
ror.   Reversed. 

li.  li.  Moore  and  Shipp  &  Kline,  all  of 
Moultrie,  for  plaintiff  in  error.  Parker  A 
Highsmith,  of  Baxley,  and  W.  F.  Way,  of 
Moultrie,  for  defendants  in  error. 

pottle;  J.    C.  T.  and  B.  S.  Nace  brought 
suit  against  F.  R.  Pidcock  and  A.  B.  Wil- 
liams; the  petition  alleging  substantially  the 
following  facts:     On  January  15,  1909,  the 
plaintiffs  entered  into  a  written  contract  with 
the  defendants,  under  the  terms  of  which 
the  plaintiffs  sold  to  the  defendants  a  certain 
planing  mill  outfit,  known  as  the  Star  Lum- 
ber Comi>any  planing   mill     The   contract 
stipulated  that  the  plainUffs  warranted  that, 
so  far  as  they  knew,  the  debts  of  the  Star 
Lumber  Company  would  not  exceed  a  given 
sum,  and  that,  if  the  plaintiffs  themselves 
had  contracted  any  debts  against  the  Star 
Lumber  Company,  not  mentioned  in  the  list 
of  indebtedness  attached  to  the  contract,  the 
plaintiffs  would  assume  said  debts.    The  con- 
tract further  provides:     "The  said  Pidcock 
and  Williams  are  to  assume  all  the  debts  now 
owing  by  the  Star  Lumber  Company,  except 
such  debts,  if  any,  that  the  said  B.  S.  &  C.  J. 
Nace  themselves  have  contracted  that  do  not 
appear  in  the  statement  hereto  attached  and 
marked  'liiXliibit  A.'  '*    The  contract  was  sign- 
ed by  the  plaintiffs,  but  not  by  the  defendant 
Pidcock  or  by  Williams.    The  petition  alleges 
that  on  the  day  on  which  the  contract  was 
executed  the  Star  Lumber  Company  was  in 
debt  to  the  firm  of  T.  M.  Green  &  Co.  in  a 
named  sum,  which  debt  was  not  contracted 
by  either  of  the  plaintiffs,  and  of  which  nei- 
ther of  them   had   any  knowledge.     It  is 
farther  alleged  that  the  defendant  Williams 
did  know  of  the  indebtedness,  because  he  was 
the  active  manager  of  the  business  of  the 
Star  Lumber  Company,  and  contracted  the 
debt  in  its  behalf  with  the  firm  of  T.   M. 
Green  &  Co.     The  petition  further  alleges 
that  T.  M.  Green  &  Co.  filed  suit  on  said  debt, 
and    recovered  Judgment  against  the  plain- 
tiffs  and  Williams,  and  the  plaintiffs  paid 
off  the  execution  issued  on  said  Judgment 
The  plaintiffs  seek  to  recover  the  amount  paid 
by  them,  averring  that  the  defendants  are 
liable  therefor  under  the  terms  of  the  writ- 
ten  contract  hereinabove  set  out    The  de- 
fendant Williams  filed  no  defense.    The  de- 


fendant Pidcock  demurred  and  answered. 
His  aemurrer  was  on  the  ground  that  there 
was  no  privity  of  contract  between  him  and 
I  the  plaintiffs,  and  that  the  alleged  assump- 
tion of  indebtedness  was  not  in  writing,  and 
was  therefore  void  under  the  statute  of 
frauds.  The  deipurrer  was  overruled.  The 
defendant's  motion  for  a  new  trial  was  over- 
ruled. He  excepted,  and  assigns  error  upon 
each  of  these  adverse  Judgments. 

The  demurrer  should  have  been  sustained. 
The  petition  was  lacking  in  essential  aver- 
ments.   The  contract  was  one  which  the  law 
requires  to  be  in  writing.    Civil  Code,  S  8222. 
In  order  for  one  to  be  bound  by  the  assump- 
tion of  another's  debt,  it  must  appear,  either 
that  he  promised  in  writing  to  pay  the  debt 
upon  a  sufficient  consideration,  or  that  the 
consideration  which  induced  him  to  make  the 
promise  had  been  furnished  by  the  other  par- 
ty, or  that  there  had  been  such  part  per- 
formance on  his  part  as  to  make  it  a  fraud 
on  the  promisor  to  refuse  to  pay  the  debt 
Civil  Code,   8  3223;    Wilkerson  v.   Patton, 
10  Ga.  App.  697,  73  S.  B.  1088.    The  petition 
does  not  allege  that  Pidcock  agreed  in  writ- 
ing to  pay  the  debt  of  Green  &  Co.,  and  there- 
fore, in  order  to  render  him  liable  to  pay  the 
debt,  it  must  appear  either  that  the  plain- 
tiffs furnished  the  consideration  which  in- 
duced Pidcock's  promise  to  pay  the  debt,  or 
that  there  was  such  part  performance  on 
their  part  as  would  render  it  a  fraud  for 
Pidcock  not  to  comply.    The  rule  is  that  the 
contract  is  taken  out  of  the  operation  of  the 
statute  of  frauds  whenever  one  party  to  it 
performs  some  act  essential  to  the  contract 
which  results  in  loss  to  him  and  benefit  to 
the  other  party.     Bagwell  v.  Milam,  9  Ga. 
App.  815,  319,  71  S.  B.  684.    There  being  no 
allegation   that  Pidcock    accepted   in   writ- 
ing the  contract  of  sale,  his  alleged  promise 
to  pay  the  debt  of  Green  &  Co.  was  within  the 
statute  of  frauds.    It  is  argued  that  the  con- 
tract was  fully  executed  by  complete  per- 
formance on  the  part  of  the  plaintiffs  by  de- 
livery of  the  proper^  described  in  the  con- 
tract,   and    acceptance    by    the    defendant. 
While  this  may  be  true  in  fact,  the  petition 
is  utterly  silent  as  to  it    The  petition  alleges 
merely  the  execution  of  the  contract  by  the 
plaintiffs  and  the  breach  thereof  by  the  de- 
fendant   There  is  no  averment  which  even 
suggests  that  there  has  been  either  complete 
or  partial  performance  of  the  contract  on 
the  part  of  the  plaintiffs,  accepted  by  the 
defendant  or  that  there  had  ever  been  any 
complete  or  partial  delivery  of  the  property. 
This  being  so,  the  demurrer  was  well  taken. 
Of  course,  if  the  facts  be  as  set  out  in  coun- 
sel's brief,  the  petition  may  be  perfected  by 
amendment,  so  as  to  take  the  contract  with- 
out the  operation  of  the  statute  of  frauds. 
Judgment  reversed. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


628 


80  SOUTHEASTERN  REPORTER 


(Ga. 


(Xi  Oa.  App.  145) 

NESSMITH  ▼,   PEEPLES.      (No.  5.17a) 
(Court  of  ApipeaU  of  Georgia.    Jan.  20,  1914.) 

(Syllahut  hy  the  Court,) 

1.  COUBTS  (5  189*)--MUNICIPAL  COURTS— DE- 
FAULT—DeFEiNSES  Filed  after  Judgment. 
No  defense  having  beea  filed  until  after 
judgment  had  been  rendered  at  the  appearance 
term^  it  was  not  error  for  the  court  to  refuse  to 
consider  the  defense. 

[Ed.  Note. — For  other  cases,  see  CJourts, 
Cent  Dig.  §§  409.  412.  413,  429.  458 ;  Dec  Dig. 
S  189.*] 

2.  CouBTB  (S  189*)— Municipal  Coubts— 
Failure  to  Plead  Default— Vacating. 
The  judge  of  the  city  court  of  Nashville 
has  authority  to  render  judgment  at  the  ap- 
pearance term  in  all  cases  where  no  plea  or  an* 
Bwer  is  filed  upto  the  time  the  case  is  called  on 
the  docket  Where  such  iudgment  has  been 
rendered,  the  statute  relating  to  the  opening 
of  defaults  has  no  application,  although  a  mo- 
tion to  vacate  the  judgment  may  be  made  on 
proper  grounds. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §§  409,  412,  413,  429.  458 ;  Dec.  Dig. 
I  189.*] 

Error  from  City  Court  of  Nashville;  J. 
G.  Cranford,  Judge. 

Action  by  T.  M.  Peeples  against  W.  D.  Nes- 
smlth.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Hendricks  &  Hendricks,  of  Nashville,  for 
plaintiff  in  error.  ^  Knight,  Chastaln  &  Gas- 
kins,  of  Nashville,  for  defendant  in  error. 

ROAN,  J.  [1]  T.  M.  Peeples  sued  W.  D. 
Nessmith,  in  the  dty  court  of  Nashville,  on 
a  promissory  note  for  the  principal  sum  of 
$575,  the  suit  being  returnable  to  the  Janu- 
ary term,  1913.  The  judge  called  the  docket 
on  January  17,  1913,  and,  there  being  no  ap- 
pearance for  the  defendant,  judgment  was 
entered  against  him.  On  January  23, 1913,  the 
defendant  filed  an  answer,  denying  indebted- 
ness. Nothing  more  was  done  in  the  matter 
until  August  14, 1913,  when  the  defendant  filed 
an  amendment  to  his  answer,  and  prayed  to 
open  default;  and  on  the  same  date,  a  sec- 
ond amendment,  as  to  newly  discovered  evi- 
dence, was  offered.  When  the  case  was 
called  the  court  refused  to  consider  the  plea 
and  answer  and  amendments,  holding  tliat, 
as  they  were  filed  after  judgment,  they  came 
too  late.  To  this  action  of  the  court  the 
defendant  excepts. 

[2]  The  act  creating  the  dty  court  of  Nash- 
ville (Acts  1905,  p.  322,  f  40)  provides  that 
in  all  cases  where  the  amount  Involved  is 
$100  or  less,  in  which  there  is  no  plea  or  de- 
fense filed,  a  judgment  may  be  rendered  by 
the  court,  or  a  verdict  rendered,  as  the  case 
may  be,  at  the  appearance  term.  By  the  act 
of  1909  (Acts  1909,  p.  283,  |  3),  this  section 
was  amended  so  as  to  make  the  Jurisdiction 
extend  to  all  chil  cases  in  said  court,  and 
not  alone  to  those  involving  $100  or  less. 
The  law  as  to  opening  defaults  has  no  appli- 
cation to  this  case,  as  the  court  rendered 


judgment  according  to  his  authority  under 
the  act,  and  there  was  no  motion  to  vacate 
the  judgment. 
Judgment  afiirmed. 


(14  Ga.  App.  W.) 

CHISHOLM   V.    ATLANTIC    COAST   LINE 
R.  CO.     (No.  5,208.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Byllabug  Jay  the  Court,) 

1.  Pleading  (§  245*)— Petition— Ambndmbki 
AFTER  Dismissal.  ^ 

The  petition  having  been  dismissed  on  gen- 
eral demurrer,  there  was  no  abuse  of  discretion 
in  refusing  to  allow  it  to  be  amended. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  635,  653-675 ;   Dec.  Dig.  §  245.*j 

2.  Mastkb  and  Servant  (§  240*)— Injury  to 
Railroad  EMPLOYfi— Right  of  Rscovkbt— 
Contributory  Nkoliqence. 

It  appearing  from  the  petition  that  the  in- 
juries on  account  of  which  the  suit  was  brought 
were  the  result  of  a  failure  on  the  part  of  the 
injured  person  to  exercise  due  care  to  avoid  the 
consequences  to  himself  of  the  alleged  negli- 
gence of  the  railroad  company,  the  court  did  not 
err  in  sustaining  a  general  demurrer  to  the 
petition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,   Cent  Dig.  §§  751-756;    Dec  Dig.  i 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  James  Chisholm,  by  his  next 
friend,  against  the  Atlantic  Coast  Line  Bail- 
road  Company.  Judgment  for  defendant, 
and  plaintilT  brings  error.    Affirmed. 

James  Chisholm^  by  his  next  friend,  Zack 
Chisholm,  sued  the  Atlantic  Coast  Line  Rail- 
road Company  for  damages  on  account  of 
personal  injuries.  In  the  first  count  of  the 
petition  it  is  alleged:  The  defendant  is  a  cor- 
poration having  offices  and  agents,  and  a 
place  of  doing  business  in  Chatham  county, 
6a.,  and  operates  a  line  of  railroad  bet^veen 
HardeeviUe,  S.  C,  and  Charleston,  S.  C,  by 
way  of  Green  Pond,  S.  C,  and  a  branch  line 
of  railroad  between  Green  Pond  and  points 
in  South  Carolina,  beyond  Walterboro,  S.  Cm 
and  did  so  operate  said  lines  of  railroad  on 
April  18,  1911.  On  AprlJ  18,  1911,  plaintiff 
was  16  years  old.  He  was  employed  by  de- 
fendant on  a  work  train  as  work  hand.  He 
was  earning  $1.10  per  day.  He  was  in  good 
health,  strong,  hearty,  and  able-bodied  for  a 
boy  of  that  age.  On  said  day  and  date  plain- 
tiff belonged  to  a  gang  working  on  a  work 
train  in  charge  of  a  Mr.  Smart,  who  was 
foreman  of  said  gang.  Each  member  of  said 
gang,  including  plaintiff,  was  subject  to  his 
orders.  Said  work  train  had  been  working 
on  the  Charleston  end  of  the  road,  and  re- 
turned to  Green  Pond  at  about  12  o'clock  in 
the  said  day.  Said  train  consisted  of  an  en- 
gine, a  tender,  three  flat  cars,  isind  three 
shanty  cars.  The  tools  of  the  gang  were  in 
the  tender  of  the  engine,  and  Mr.  Smart  or- 
dered them  changed  from  the  tender  to  a 
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flat  car.    This  was  done  by  throwing  them  on 
the  ground  and  then  reloading  them  on  the 
flat  car.    The  train  was  bound  for  Walter- 
boro  or  some  point  beyond,  to  do  some  work 
on  that  branch  of  the  road.     When  ordered 
to  change  the  tools  plalntiflF,  with  the  rest  of 
the  gang,  proceeded  to  execute  the  order.    Be- 
fore the  tools  were  all  placed  upon  the  work 
car,  and  whlld  plaintiff  was  placing  them  from 
the  ground  onto  the  flat  car,  the  said  fore- 
man ordered  the  train  to  proceed,  and  the 
train  started  off  towards  Walterboro.    Plain- 
tiff threw  a  shovel  upon  the  train  and  under- 
took to  get  on  the  middle  shanty  car,  but,  by 
reason  of  the  motion  of  the  train,  he  missed 
his  footing  and  fell  down,  and  his  left  leg 
was  cut  off  above  the  ankle.    Said  foreman 
ordered  said  train  forward  before  the  gang 
had  time  to  load  the  tools.    The  train  was 
started  before  the  gang  had  flnlshed  loading 
the  tools.    The  foreman  knew,  when  he  gave 
orders  for  the  train  to  start,  that  the  tools 
had  not  been  loaded.    In  the  exercise  of  ordi- 
nary  care  the  foreman  could  have  known 
that  the  tools  had  not  been  loaded,  when  he 
ordered  the  train  to  proceed.    It  was  the  du- 
ty of  defendant  to  give  plaintiff  a  reasonable 
time  and  opportunity  to  load  the  tools.    It 
was  the  duty  of  the  defendant  to  keep  the 
train  stationary  while  plaintiff  was  loading 
the  tools.    It  was  the  duty  of  the  defendant 
to  keep  the  train  stationary  until  the  plain- 
tiff had  got  upon  the  train.    Defendant  was 
negligent   as   follows:     (a)  In    starting    the 
train  before  plaintiff  had  finished  loading  the 
tools;   (b)  in  starting  the  train  before  plain- 
tiff had  got  upon  the  train.     Each  of'  the 
foregoing  acts  of  negligence  contributed  to 
and  concurred  in  causing  plaintiff^s  injury. 
Article  9,  section  15,  of  the  Constitution  of 
the  state  of  South  Carolina  provides  as  fol- 
lows: "Every  employ 6  of  any  railroad  corpo- 
ration shall  have  the  same  rights  and  reme- 
dies for  any  injury  suffered  by  him  from  the 
acts  or  omissions  of  said  corporations  or  Its 
employ^  as  are  allowed  by  law  to  other  per- 
sons not  employes,  when  the  injury  results 
from  the  negligence  of  a  supe|rior  agent  or 
ofl^cer,  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  a  party  injured, 
and  also  when  the  Injury  results  from  the 
negligence  of  a  fellow  servaiit  engaged  in 
anotlier  department  of  labor  from  that  of 
the  party  injured,  or  of  a  fellow  servant  on 
another  train  of  cars,  or  one  engaged  about  a 
different  piece  of  work.    Knowledge  by  any 
employ^  Injured  of  the  defective  or  unsafe 
character   or   condition   of   any   machinery, 
ways  or  appliances  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  except  as  to 
conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them.**    Plaintiff  could  not  have 
avoided  Injury  by  the  exercise  of  ordinary 
care.     If  he  had  not  got  upon  the  train  he 
would  have  been  left  at  a  station  far  distant 
from  his  home,  without  means  of  subsistence. 
80  S.E.— 34 


It  was  necessary  for  him  to  get  upon  the  train 
to  continue  his  work.  Getting  upon  the  train 
at  the  time  and  place  was  not  obviously  dan- 
gerous to  a  ^oy  of  his  age,  in  the  exercise  of 
ordinary  care.  By  reason  of  the  injuries 
aforesaid,  plaintiff  suffered,  now  suffers,  and 
will  always  suffer,  great  pain,  both  physical 
and  mental.  His  earning  capacity  has  been 
diminished  at  least  75  per  cent  His  inju- 
ries are  permanent,  and  the  diminution  in 
his  earning  capacity  will  always  remain.  By 
reason  of  the  injuries  aforesaid,  defendant 
damaged  plaintiff  in  the  sum  of  $3,000  which 
sum  defendant  refuses  to  pay.  The  second 
count  of  the  petition  is  in  the  same  language 
as  the  first,  except  that  in  the  second  count 
It  is  alleged  that  the  plaintiff  and  the  de- 
fendant, at  the  time  of  the  injury,  were  en- 
gaged In  interstate  commerce.  The  court 
sustained  a  general  demurrer  to  each  count 
of  the  petition  and  dismissed  the  action.  On 
the  following  day  and  during  the  same  term 
of  the  court  the  plaintiff  offered  an  amendment 
in  this  language:  "Now  comes  the  plaintiff 
at  the  July  term  of  court,  at  which  the  or- 
der sustaining  the  general  demurrer  was 
granted,  and  the  day  after  said  order  was 
passed,  and  offers  to  amend  each  count  of 
his  petition  as  follows:  First.  By  adding  to 
each  count  of  the  petition  the  following  par- 
agraph, to  be  known  as  6a:  'The  reason  plain- 
tiff did  not  get  on  the  train  sooner  was  that 
the  gang  consisted  of  16  or  20  men.  Plaintiff 
was  the  youngest,  weakest,  and  smallest  in 
the  gang.  All  the  gang  ran  and  crowded  to 
get  on  the  train.  By  reason  of  plaintiff  be- 
ing the  youngest,  smallest,  and  weakest  was 
forced' to  get  on  last*  Second.  By  adding 
the  following  paragraph  to  each  count  to  be 
known  as  16a:  *The  train  was  not  running  at 
exceeding  five  miles  per  hour.'  Whereupon 
plaintiff  prays  that  the  case  be  reinstated, 
and  that  this  amendment  be  allowed,  and 
that  plaintiff  be  then  heard  upon  the  general 
demurrer."  The  court  disallowed  the  amend- 
ment. The  plaintiff  excepted,  assigning  error 
on  each  of  the  rulings  stated. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  P.  W.  Meldrlm  and  Shelby 
Myrick,  both  of  Savannah,  for  defendant  in 
error, 

ROAN,  J.  [1]  1.  The  disallowance  by  the 
court  of  an  amendment  to  the  petition,  of- 
fered after  the  action  had  been  dismissed  on 
general  demurrer,  was  not  erroneous,  for  at 
the  time  the  amendment  was  offered  there 
was  no  petition  in  court  to  be  amended,  the 
same  having  been  dismissed.  The  case  of 
Sullivan  v.  Rome  R.  Co.,  28  Ga.  29,  dted  by 
the  plaintiff  to  sustain  his  right  to  amend, 
has  no  application  to  this  case,  as  that  was 
a  case  in  which  the  court  below  first  nonsuit- 
ed the  plaintiff,  and  the  -Supreme  Court  re- 
versed this  judgment  and  sent  the  case  back 
to  the  court  below,  and  the  judgment  of  re- 
versal had  to  be  carried  out  by  the  circuit 
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conrt,  and,  therefore,  there  was  a  proceeding 
pending  In  the  court  below,  subject  to  prop- 
er amendment  at  that  stage  of  the  proceed- 
ing. The  cases  of  Green  t.  Me^see  &  Felton 
Lumber  Co.,  6  6a.  App.  389,  65  S.  E.  44,  and 
Kennedy  v.  Gelders,  7  Ga.  App.  241,  66  S.  E. 
620,  where  the  appellate  court  sent  the  cases 
back  with  leave  to  amend,  are  not  in  point, 
for  the  direction  in  those  cases  was  to  allow 
an  amendment  of  something  tliat  would  be 
pending  in  the  court  at  the  time  of  the 
amendment.  In  the  present  case  the  petition 
had  been  dismissed,  and  the  proceedings  on 
it  had  ended  before  any  offer  to  amend  was 
made. 

[2]  2.  The  original  petition  stated  no  cause 
of  action,  and  the  court  committed  no  error 
In  sustaining  a  general  demurrer  thereto. 
The  allegations  of  negligence  set  out  therein 
are:  That  the  defendant  company  was  neg- 
ligent because  the  foreman  ordered  the  train 
forward  before  the  gang,  of  which  plaintiff 
was  one,  had  time  to  load  the  tools;  that  the 
train  started  before  the  gang  had  finished 
loading  the  tools;  that  the  foreman  knew, 
when  he  gave  the  order  to  start,  that  the 
tools  had  not  been  loaded,  and  that  it  was 
the  duty  of  defendant  to  keep  the  train  sta- 
tionary while  the  plaintiff  was  loading  the 
tools;  and  that  the  defendant  was  negligent 
in  starting  the  train  before  plaintiff  had  got 
upon  the  train.  For  a  conductor  or  foreman  to 
order  his  train  forward  is  not  in  itself  an  act 
of  negligence.  That  the  plaintiff  and  the 
gang  with  whom  he  was  working  had  not 
finished  loading  the  tools  when  the  train 
started  was  not  the  proximate  cause  of  the 
alleged  injury  to  the  plaintiff.  The  proxi- 
mate cause  was  the  effort  made  by  the  plain- 
tiff to  board  the  train  when  it  was  apparent 
to  him  that  the  train  was  in  motion,  and  it 
must  have  been  obvious  to  him  that  it  was  a 
dangerous  undertaking.  In  the  exercise  of 
ordinary  care  which  he  owed  for  his  own 
protection,  he  should  not  have  taken  this 
risk.  It  is  not  alleged  as  an  act  of  negli- 
gence on  the  part  of  the  defendant  that  at 
the  time  the  plaintiff  undertook  to  board  the 
train  there  was  anything  out  of  the  ordi- 
nary or  unexpected  to  him  in  the  movement 
of  the  train,  such  as  a  violent,  sudden  jerk, 
or  an  accelerated  speed  of  the  train,  or  some- 
thing similar,  tending  to  disconcert  him  in, 
his  calculations.  It  appears  simply  that  he 
saw  it  was  moving,  made  an  effort  to  board 
it,  missed  his  footing  and  fell,  and  was  acci- 
dentally injured.  This  would  not,  if  proved, 
confer  upon  the  plaintiff  a  right  to  recover, 
as  the  defendant  was  simply  exercising  the 
right  it  had  to  move  its  trains  from  one  point 
to  another;  and  the  plaintiff,  not  being  in 
the  exercise  of  reasonable  care.  Is  alone  re- 
sponsible for  his  injuries.  No  case  has  been 
dted  sustaining  the  contention  that  an  em- 
ploy 6  or  servant  of  a  railroad  company  is 
entitled  to  recover  from  the  company  where, 
in  the  effort  to  board  a  moving  train,  he 


misses  his  footing  and  is  injured,  and  we 
know  of  no  authority  to  sustain  such  a  con* 
tention,  but  abundant  authority  can  be  cited 
to  the  contrary.  See  Louisville  &  Nasb- 
ville  R.  Co.  V.  Edmondson,  128  Ga.  478,  57 
S.  E.  877 ;  HiU  ▼.  LouisviUe  &  Nashville  B. 
Co.,  124  Ga.  243,  62  S.  E.  651,  3  L.  R.  A.  (N. 
S.)  432;  Southern  Railway  Co.  v.  Nichols, 
135  Ga.  11,  68  S.  E.  789;  Ricks  v.  Georgia 
Southern  A  Florida  Railway  Co.»  118  Ga.  259, 
45  S.  E.  268. 
Judgment  afllrmed. 


a4  Ga.  App.  160) 

ATLANTIC  COAST  LINE  R.  CO.  T.  BAR- 
TON.    (No.  5205.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahus  hy  the  Court,) 

1.  Statutes  (S  281*)  —  Pleading  —  Fobeigk 
Law. 

Where  the  plaintiff  bases  his  right  to  re- 
cover upon  a  foreign  law,  the  law  must  be 
pleaded,  and  mere  reference  to  the  volume  and 
section  of  the  compilation  in  which  the  law  is 
alleged  to  appear  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  380,  381 ;   Dec.  Dig.  i  28L*] 

2.  Railboads  (§  396*)  ~  Neolioencb  —  Pbe- 
8UMFTI0N— Pleading. 

The  presumption  of  negligence  which  the 
law  raises  ajgainst  a  railway  company  upon 
proof  of  an  injury  by  the  running  of  its  cars 
is  confined  to  the  allegations  of  negligence  upon 
which  recovery  for  the  injury  is  sought. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1341-1343,  1357;  Dec.  Dig.  i 
396.*] 

3.  Cabribbs  (§  355*)— TbespasseBt-Right  to 
Eject. 

Where  a  person  boards  a  railway  train  and 
declines  to  produce  a  ticket  or  tender  a  cash 
fare,  the  servants  of  the  company  have  the 
right  to  eject  him  from  the  train.  In  such  a 
case  he  is  to  be  treated  as  a  trespasser,  and  not 
as  a  passenger. 

[Ed.  Note.— For  other  cases,  sea  Carriers, 
Cent.  Dig.  §§  1416-1422 ;  Dec  Dig.  |  355.*] 

4.  Railroads  (§§  344,  379*)— Injury  to  Per- 
son ON  Track— Negligence— Pleading. 

Where  a  person  in  a  drunken  condition 
lies  or  sits  down  upon  a  railroad  track  at  a 
place  other  than  a  public  crossing,  the  company 
owes  him  no«  duty  save  that  of  ordinary  care 
not  to  injure  him  after  he  is  discovered  upon 
the  track. 

(a)  An  allegation  that  the  injury  occurred  at 
a  place  where  a  road  crosses  the  tracks  of  the 
defendant  company  is  not  a  sufiBcient  averment 
that  the  place  of  the  injury  was  at  a  public 
road  crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1107-1112,  1283,  1284;  Dec 
Dig.  §§  3¥i,  379.'»] 

5.  Carriers  (§  383*)— Ejection  of  Trespass- 
er-Anticipated Injury  —  Question  fob 
Jury. 

Where  the  servants  of  a  railway  company 
eject  from  a  train,  on  account  of  his  refusal 
to  pay  fare,  a  person  in  such  a  condition  of  in- 
toxication as  to  be  wholly  unable  to  take  pre- 
cautions for  his  safety,  and,  after  being  thus 
ejected,  he  turns  and  sits  or  lies  down  upon  the 
railway  track,  and  is  injured  by  another  loco- 
motive of  the  defendant,  it  is  for  the  jury  to 
say  whether  or  not  the  condition  of  the  person 
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was  such  as  to  render  wrongful  his  ejection  at 
the  place  where  he  was  removed  from  the  train, 
and  whether  or  not  the  company's  servants 
ought,  in  the  exercise  of  ordinary  care,  to  have 
reasonably  anticipated  that  the  person  ejected 
might  go  upon  the  track  and  be  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1492-1496;   Dec.  Dig.  |  383.*] 

Error  from  City  Court  of  Sayannah ;  Dav- 
is Freeman,  Judga 

Action  by  James  Barton  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

P.  W.  Meldrlm  and  Shelby  Myrick,  both  of 
Savannah,  for  plaintiff  in  error.  Oliver  & 
Oliver,  of  Savannah,  for  defendant  in  error. 

POTTLE,  J.    The  plaintiff  sued  for  person- 
al injuries   received   as   a  result  of  being 
struck  by  a  locomotive  engine  upon  one  of 
the  defendant's  tracks.    The  court  overruled 
a  general  demurrer  to  the  petition,  and  this 
judgment  is  assigned  as  error.    The  allega- 
tions  of  the  petition  are  substantially   as 
follows:    The  plaintiff  boarded  a  train  of  the 
defendant  at  Yemassee  in  the  state  of  South 
Carolina  for  the  purpose  of  being  transported 
as  a  passenger  to  Savannah,  Ga.     He  had 
previously  procured  a  ticket,  and  had  secured 
a  seat  in  the  smoking  compartment  of  the 
white  passenger  coach.     Before  taking  pas- 
sage on  the  train  the  plaintiff  had  purchased 
a  quantity  of  Intoxicating  liquors,  and  had 
imbibed  some  of  the  same,  but  at  the  time 
he  boarded  the  train  he  was  not  so  much  un- 
der the  Influence  of  the  liquor  as  to  be  un- 
able to  take  care  of  himself.    After  he  enter- 
ed  the  warm  coach  the  liquor  which  he  had 
consumed  began  to  affect  him,  and  when  the 
conductor  came  for  his  ticket  he  was  unable 
at  the  moment  to  find  it     The  conductor 
was  impatient,  and,  without  giving  petitioner 
time  to  find  his  ticket,  stopped  the  train  and 
ejected  him  therefrom.     The  plaintiff  had 
sufficient  cash  with  which  to  pay  his  fare, 
and  would  have  paid  it  if  the  conductor  had 
permitted  him  to  make  payment,   but  the 
conductor,  without  affording  him  sufficient 
opportunity  to  make  payment  or  to  find  his 
ticket,  stopped  the  train  and  led  him  to  the 
rear  platform  and  placed  him  on  the  ground. 
The  point   at   which   he   was  ejected   was 
about   200   yards  north   of  a   switch,   and 
about  100  yards  south  of  a  trestle.    He  fell 
to  the  ground  upon  the  tracks  of  the  defend- 
ant company.    He  remembers  nothing  as  to 
what  occurred  after  he  reached  the  ground 
and  the  train  pulled  away,  as  he  had  by  this 
time  become  unconscious  and  was  wholly  in- 
capacitated from  caring  for  himself.    "Your 
I>etitloner  shows  that  his  helpless  condition 
was  clearly  apparent  to  the  conductor  of  said 
passenger  train,  and  the  conductor  knew,  or 
in    the    exercise   of    ordinary    care    should 
have  known,  that  in  ejecting  petitioner  from 
said  train  and  in  leaving,  him  on  the  tracks 


of  said  defendant  company,  where  he  was 
unable  to  exercise  care  for  his  own  safety 
and  protection,  he  was  subjecting  petitioner 
to  peril  and  hazard  of  his  life."  Petitioner 
remained  on  the  track,  where  he  fell,  for 
some  time  and  until  a  freight  train,  passing 
from  Charleston  to  Savannah,  arrived.  At 
that  time  the  petitioner  was  sitting  on  the 
track,  and  the  engine  of  the  freight  train 
struck  him  and  knocked  him  from  the  track 
a  distance  of  10  or  12  feet.  Inflicting  severe 
Injuries.  The  point  where  the  plaintiff  was 
ejected  from  the  train  and  where  he  was 
struck  by  the  freight  train  is  used  as  a  road 
crossing.  The  plaintiff  alleges  that  the  de- 
fendant was  negligent  In  the  following  par- 
ticulars: (1)  In  ejecting  the  plaintiff  from 
the  passenger  train  without  cause;  (2)  in 
ejecting  him  from  the  train  without  afford- 
ing him  sufficient  time  to  deliver  his  ticket ; 
(3)  in  not  permitting  him  to  pay  the  cash 
fare;  (4)  In  not  demanding  and  receiving 
from  him  the  money  necessary  for  the  pay- 
ment of  fare;  (5)  In  ejecting  him  from  the 
train  while  he  was  in  a  helpless  condition 
and  leaving  him  upon  the  tracks  of  the  de- 
fendant company  at  a  point  where  the  con- 
ductor knew,  or  In  the  exercise  of  ordinary 
care  should  have  known,  that  the  plaintiff's 
life  and  person  would  be  imperiled  from 
other  trains  passing  along  the  track ;  (6)  in 
that  the  engineer  of  the  freight  train  which 
struck  the  plaintiff  did  not  exercise  proper 
care  and  caution  to  prevent  striking  him; 
and  (7)  In  that  the  engineer  of  the  freight 
train  ran  the  engine  without  due  care  as  it 
approached  the  place  where  the  road  crossed 
the  tracks  of  the  defendant  company.  The 
plaintiff  bases  his  right  to  recover  upon  the 
law  of  South  Carolina,  which  he  alleges  to 
be  embodied  In  the  Code  of  Laws  of  South 
Carolina  for  1912,  vol.  2,  §  216. 

[1]  1.  While  there  is  more  or  less  confu- 
sion in  some  of  the  decisions  on  the  subject, 
it  Is  settled  by  the  decisions  of  the  Supreme 
Court  that  where  a  plaintiff  bases  his  right 
to  recover  on  a  foreign  law,  the  law  must  be 
pleaded  and  proved.  Southern  Express  Co. 
V.  Sottile,  134  Ga.  41,  67  S.  E.  414 ;  Southern 
Express  Co.  v.  Hanaw,  134  Ga.  446,  67  S.  B. 
944,  137  Am.  St  Rep.  227.  If  the  foreign 
law  Is  properly  pleaded,  it  may  be  that  it 
need  not  be  formally  Introduced  In  evidence. 
If  the  law  is  brought  to  the  attention  of  the 
court  and  properly  applied.  C.  &  W.  O.  Ry. 
Co.  V.  Lyons,  5  Ga.  App.  668,  63  S.  E.  862; 
Missouri  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App. 
446,  58  S.  B.  93.  It  is  clear,  however,  under 
all  of  the  decisions,  that  the  law  must  be 
pleaded,  or  else  the  court  will  presume  that 
the  common  law  is  of  force,  and  will  apply 
common-law  principles,  at  least  as  to  causes 
of  action  arising  in  one  of  the  13  original 
states  or  in  a  state  which  was  carved  from 
them.  To  plead  a  foreign  law  It  is  not 
enough  to   refer  merely   to   the  volume  in 
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which  the  law  Is  contained.  The  law  should 
be  set  out,  so  that  the  court  may,  on  inspec- 
tion of  the  pleadings,  determine  whether  or 
not  the  plaintiff  has  drawn  a  correct  conclu- 
sion as  to  the  construction  and  effect  of  the 
law.  We  \^ill  deal  with  the  present  petition, 
therefore,  as  if  the  plaintiff  had  predicated 
his  right  to  recover  upon  the  common  law, 
ignoring  the  plaintiff's  attempt  to  plead  the 
South  Carolina  statute. 

[2]  2.  When  injury  results  to  another 
from  running  the  cars  of  a  railway  company, 
negligence  is  presumed,  but  this  presumption 
is  confined  to  the  specific  acts  of  negligence 
with  which  the  injured  party  charges  the 
company.  If,  therefore,  the  allegations  of 
negligence  as  set  forth  in  the  petition  do  not, 
when  applied  to  the  facts  pleaded,  amount  to 
actionable  negligence,  the  petition  is  subject 
to  general  demurrer,  notwithstanding  the 
presumption  which  the  law  raises  upon  proof 
of  the  Injury. 

[3]  3.  We  are  quite  clear  that  none  of  the 
allegations  of  negligence  are  sufficient,  unless 
it  be  the  negligence  set  forth  in  the  fifth  spec- 
ification of  negligence.  The  defendant  com- 
pany-undoubtedly  had  the  right  to  eject  the 
plaintiff  from  its  train.  He  did  not  tender 
a  ticket  or  offer  to  pay  his  fare.  His  aver- 
ment that  he  did  not  have  time  to  do  either 
is  not  supported  by  the  facts  detailed  in  his 
petition,  which  show  that  a  suMcient  time 
elapsed,  between  the  demand  for  fare  and 
the  ejection,  for  the  train  to  be  stopped  and 
the  plaintiff  to  be  taken  to  the  rear  platform 
of  the  coach  and  removed  from  the  train. 
Under  the  allegations  of  the  petition  it  must, 
be  held,  as  a  matter  of  law,  that  the  plain- 
tiff was  afforded  ample  opportunity  to  pay 
his  fare.  So  far  as  appears,  he  did  not  even 
offer  to  pay  his  fare  after  he  was  removed 
from  the  train;  and,  if  he  had,  the  company 
would  not  then  have  been  bound  to  accept  it. 
G.  S.  &  F.  Ry.  Co.  v.  Asmore,  88  Ga.  529,  15 
S.  E.  13,  16  L.  R.  A.  53.  No  facts  are  alleged 
in  the  petition  which  would  excuse  the  plain- 
tiff from  failing  to  produce  a  ticket  or  ten- 
dering cash  fare  before  his  ejection  from  the 
train. 

[4]  4.  Nor  is  there  any  legal  averment  of 
negligence  on  the  part  of  the  engineer  of  the 
freight  train  which  struck  the  plaintiff.  Rel- 
atively to  this  engineer,  the  plaintiff  was 
clearly  a  trespasser  upon  the  company's 
tracks,  and  the  engineer  was  under  no  duty 
to  look  out  for  him,  and  was  only  bound  to 
use  ordinary  care  to  prevent  injury  to  him 
after  his  presence  upon  the  track  was  dis- 
covered. There  is  no  allegation  that  this 
engineer  saw  the  plaintiff  nor  is  this  aspect 
of  the  plaintiff's  case  aided  by  the  averment 
that  he  was  struck  at  a  place  where  a  road 
crosses  the  tracks  of  the  defendant  company. 
Pleadings  are  to  be  taken  most  strongly 
against  the  pleader,  and  the  allegation  is  not 
sufficient  to  show  that  the  plaintiff  was  at  a 
public  road  crossing  where  the  engineer  was 


bound  to  check  the  speed  of  his  train  and 
give  warning  of  his  approach.    Neither  in 
connection  with  the  other  averments  of  neg- 
ligence nor  standing  alone  are  the  allegations 
in  reference  to  the  negligence  of  the  engineer 
of  the  freight  train  sufficient  to  render  the 
defendant  liable.    If  one  voluntarily  becomes 
drunk  and   falls  down  or  lies  down,   in  a 
state  of  insensibility,  on  a  railway  track,  so 
that  he  is  injured  by  a  passing  train,  be  can- 
not  recover    for  injury    so    received,    even 
though   there   may  have  been  contributory 
negligence  on  the  part  of  the  employes  of  the 
railway  company.     Southwestern  Railroad  v. 
Hankerson,  61  Ga.  115;   Willis  v.  Central  of 
Ga.  Ry.  Co.,  11  Ga.  App.  717,  75  S.  B.  1132. 
[5]  5.  This  case  must  stand  or  fall  upon 
the  allegations  in  the  fifth  specification   of 
negligence.    According  to  these  averments  the 
plaintiff  was  in  a  helpless  condition,  unable 
to  care  for  himself,  and  this  condition  was 
known  to  the  conductor.    A  railway  company 
has  no  right  to  needlessly   expose  even  a 
trespasser  to  known  peril  or  to  danger  which 
ought    reasonably   to   be   anticipated,    if  it 
knows  that  he  is  in  such  a  helpless  condition 
as  to  be  unable  to  protect  himself  from  the 
danger.     This  principle  was  applied  by  the 
Supreme  Court  in  Macon,  Dublin  &  Savannah 
R.  Co.  V.  Moore,  125.  Ga.  810,  54  S.  B.  700, 
where  a  recovery  in  the  plaintiff's  faTor  was 
upheld.     In   that  case  It  appeared   that  a 
person  who  was  drunk  was  ejected  from  a 
train  of  the  defendant  because  he  refused  to 
pay  his  fare,  and  he  was  left  in  a  dangerous 
place  near  a  trestle,  and  almost  in  the  yards 
of  the  railway  company,  and  on  a  part  of  the 
track  which  the  conductor  knew  was  in  con- 
stant use  by  engines  and  cars  of  the  com- 
pany.    Shortiy  afterwards  he  was  run  over 
and  killed  by  one  of  the  defendant's  switch 
engines.    The  rule  applicable  to  such  a  state 
of  facts  may  be  gathered  from  the  following 
extract  from  the  opinion  in  that  case:     *'It 
is  contended  that  the  verdict  was  contrary 
to  the  evidence,  because  the  preponderance 
of  the  evidence  showed  that  the  deceased 
was  a  trespasser  upon  the  train  of  tbe  de- 
fendant company,  and  that  he  was   legally 
ejected.     Granting  this  to  be  true,   it  does 
not  follow  that  the  defendant  would  on  this 
account  be  absolved  from  all  responsibility. 
Even  though  the  mere  act  of  ejectment  was 
one   within   the   rights   of   the  defendant's 
servants,  if,  under  the  peculiar  circumstances 
of  this  case,  the  natural  and  probable  conse- 
quence of  this  act  would  be  the  personal  In- 
jury or  death  of  the  one  ejected,  the  act  as 
committed  was  wrongful,  and,  by  the  law  of 
torts,  would  render  the  defendant  company 
liable  for  the  injury  it  caused.     It   is  true 
that  the   record  shows  that  the  deceased, 
having  refused  to  pay  fare,  was  not  entitled 
to  ride  on  the  train,  but  that  would  not  au- 
thorize the  defendant  to  eject  him    under 
such  circumstances  and  at  such  place    as 
would  necessarily  *  expose  him  to   danger." 
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Tbe  case  of  Central  R.  Co.  ▼.  Grlass,  60  Ga. 
442,  relied  on  by  the  plaintiff,  Is  not  in  point ; 
for  recovery  was  allowed  in  that  case  solely 
upon  the  ground  that  the  servants  in  charge 
of  the  train  which  injured  the  plaintiff  were 
warned  of  his  probable  presence  upon  the 
track  and  failed  to  take  proper  precaution 
for  his  safety.  In  Seaboard  Air  Line  By.  v. 
Smith,  3  Ga.  App.  1.  59  S.  B.  199.  this  court 
had  occasion  to  deal  with  a  somewhat  sim- 
ilar question.  In  that  case  it  appeared  that 
the  person  who  was  ejected  from  the  train  in 
an  intoxicated  condition  walked  three  or 
four  miles  down  the  track,  and  was  there 
killed  by  a  passing  train;  and  it  was  held 
that  his  removal  from  the  train  while  in  an 
intoxicated  condition  was  not  the  proximate 
cause  of  his  death,  and  that  the  fact  that 
he  was  able  to  walk  three  or  four  miles  down 
the  track  before  he  was  killed  showed  that  he 
was  not  in  such  a  helpless  condition  as  to 
render  his  ejection  from  the  train  negligence. 
See,  also,  Rollestone  v.  Cassirer,  3  Ga.  App. 
161-175,  59  S.  E.  442.  In  that  case  some 
other  act  intervened  and  became  the  proxi- 
mate cause  of  the  damage.  In  questions  of 
this  character  the  rule  is  that  ''if  the  char- 
acter of  the  intervening  act  claimed  to  break 
the  connection  between  the  original  wrongful 
act  and  the  subsequent  injury  was  such  that 
its  probable  or  natural  consequences  could 
reasonably  have  been  anticipated,  apprehend- 
ed, or  foreseen  by  the  original  wrongdoer,  the 
causal  connection  is  not  broken,  and  the  orig- 
inal wrongdoer  is  responsible  for  all  of  the 
consequences  resulting  from  the  intervening 
act."  Southern  Ry.  Co.  v.  Webb,  116  Ga. 
152,  42  S.  E.  395,  59  U  R.  A.  109. 

Under  the  allegations  of  the  petition  the 
ejection  of  the  plaintiff  and  the  consequent 
exposure  of  his  person  to  peril  were  wrong. 
He  was  removed  from  the  train  in  a  help- 
less condition,  and  left  in  close  proximity  to 
the  railway  track  along  which  a  train  was 
likely  to  come  at  any  moment.  Ought  the 
conductor  to  have  reasonably  anticipated  that 
the  plaintiff,  in  his  helpless  and  insensible 
condition,  might  go  upon  the  railway  track 
and  thus  be  exposed  to  danger  from- a  pass- 
ing locomotive?  If  the  conductor  should  have 
anticipated  such  a  consequence  then  the  orig- 
inal wrongful  act  will  be  held  to  have  been 
the  proximate  cause  of  the  subsequent  in- 
jury. Under  the  decision  of  the  Supreme 
Court  In  Macon  &  S.  R.  Co.  v.  Moore,  supra, 
this  question  cannot  be  resolved  against  the 
plaintiff  as  a  matter  of  law,  but  is  one  which 
must  be  determined  by  a  jury.  Els  right  to 
recover  must  rest  upon  proof  that  he  was  in 
sucb  a  helpless  and  insensi})le  condition  as 
to  be  unable  to  take  precaution  for  his  own 
safety.  If  this  condition  was  known  to  the 
defendant's  employes  who  ejected  him  from 
the  train,  it  must  further  appear  that  his  act 
in  exposing  himself  to  danger  by  going  upon 
the  track  was  one  which,  in  the  exercise  of 


ordinary  care,  they  should  reasonably  have 
anticipated.  The  case  is,  we  think,  ii»  prin- 
ciple controlled  by  the  decision  of  the  Su- 
I  preme  Court  last  above  cited,  which  was 
I  based  upon  common-law  principles,  which,  in 
'  the  absence  of  proof  to  the  contrary,  will  be 
;  presumed  to  prevail  in  the  state  of  South 
'  Carolina. 

i      There  was  no  error  in  overruling  the  de- 
murrer. 
Judgment  affirmed. 


(14  Oa.  App.  S42) 

CARTER  V.  STATE.    (No.  5,320.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUahus  hy  the  Court.) 

1.  CaiiaNAL    Law    (§    675*)  — Demand    ix>b 
TbiaI/— "Adjoubned  Tebm." 

An  adjourned  term  of  court  is  but  a  con- 
tinuation and  a  part  of  the  regular  term.  It 
is  in  no  sense  an  original  term,  but  is  a  mere 
prolongation  of  a  regular  session.  It  follows 
that  one  who  has  been  allowed  a  demand  for 
trial  may  be  tried  at  an  adjourned  session  of 
the  next  succeeding  term  after  the  demand  has 
been  placed  upon  the  minutes  of  the  court  (cit- 
ing Words  and  Phrases,  vol.  1,  p.  192;  see, 
also,  vol.  8,  p.  7566). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law;  Cent.  Dig.  S§  1294r-1296,  1377;  Dec. 
Dig.  §  575.*] 

(Additional  Syllalut  hy  Editorial  Staff.) 

2.  Courts  (§  66»)— "Special  Term"— "Reou- 
LAR   Teem.*' 

When  the  court  reconvenes  after  a  recess 
of  a  few  days  or  weeks^  it  is  a  regular,  and 
not  a  special,  session,  distinct  from  the  regu- 
lar term. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  231-242;    Dec.  Dig.  S  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  7,  pp.  6503,  6040.] 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  H.  L.  Patterson,  Judge. 

J.  H.  Carter  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Geo.  D.  Anderson  and  N.  A.  Morris,  both 
of  Marietta,  F.  B.  Carter,  of  Pensacola,  Fla., 
and  B.  L.  Smith,  of  Blue-Ridge,  for  plaintiff 
in  error.  Herbert  (Jlay,  Sol.  Gen.,  of  Mari- 
etta, Geo.  F.  Gober,  of  Atlanta,  and  Wm. 
Butt,  of  Blue  Ridge,  for  the  State. 

.POTTLEi  J.  [1]  1.  The  plaintiff  in  error 
complains  of  the  refusal  to  pass  an  order 
discharging  him,  and  the  only  question  In- 
volved in  the  assignment  of  error  is  whether 
or  not  an  adjourned  session  of  the  second 
term  of  court  after  a  demand  for  trial  was 
entered  on  the  minutes  comes  within  the 
meaning  of  "the  next  succeeding  term  there- 
after," as  used  in  section  983  of  the  Penal 
Code.  The  judges  of  the  superior  courts 
have  the  right  to  adjourn  any  term  of  the 
court  to  a  future  day  at  discretion,  and  they 
may  cause  new  jurors  to  be  drawn  or  order 
the  jurors  drawn  for  the  regular  term  to 
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liad  any  right  to  demand.  The  requests  to 
charge  were  properly  refused.  It  was  not 
error  to  penult  witnesses  to  testify  to  other 
similar  transactions  In  the  club  which  were 
participated  In  by  the  accused.  This  evidence 
was  admissible  for  the  purpose  of  showing 
that  the  accused  was  familiar  with  the 
method  employed  by  the  club*  to  dispense  in- 
toxicating liquors,  and  actually  participated 
In  the  Illegal  scheme. 
Judgment  affirmed. 

a4  Ga.  App.  185) 

WRIGHT  ▼.   STATE.     (No.  6238.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  hv  ihe  Court.) 

1.  Criminal  Law  (S  59*)  —  Misdembanob  ~ 
c0nvicti017  as  accessoby. 

,  While  in  misdemeanors  all  who  participate 
in  the  criminal  act,  either  as  principal  or  as 
accessory,  are  equally  guilty,  still,  before  one 
can  be  convicted  as  an  accessory,  it  must  ap- 
pear that  he  participated  in  the  criminal  act, 
directly  or  indirectly,  or  In  some  way  aided  or 
abetted  the  commission  of  the  crime.  Mere 
passive  acquiescence  in  the  commission  of  a 
misdemeanor,  without  protest,  does  not  amount 
to  a  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  71,  73,  74,  7(J-«1;  Dec 
Dig.   i  59.*] 

2.  Intoxicating  Liquors  (5  172*)  — Social 
Club— Liability  op  Members. 

A  member  of  a  bona  fide  social  club,  which 
has  paid  the  tax  required- by  law  as  a  condi- 
tion precedent  to  keeping  on  hand  intoxicating 
liquors  for  the  use  of  its  members,  and  which 
dispenses  such  liquors  in  a  manner  prohibited 
by  law,  is  not,  by  reason  of  his  membership, 

failty  of  either  selling  intoxicating  liquors  or 
eeplng  them  on  hand  at  his  place  of  business. 
A  member  of  such  a  club  would  not  be  guilty 
of  either  ofTense  unless  it  be  shown  that  he 
participated  in  some  way  in  the  criminal  act 
Mere  knowledge  on  his  part  that  sales  of  liq- 
uor were  being  made,  and  his  failure  to  object 
thereto,  would  not  amount  to  a  crime. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  186;    Dec.  Dig.  S  172.*] 

3.  Intoxicating  Liquors  (S  172*)— Clubs- 
Illegal  Sale— BviDENCB. 

One  employed  by  such  a  club  as  secretary 
and  treasurer,  and  whose  only  duties  are  to 
collect  the  dues  and  fees  from  the  members, 
keep  the  books,  and  look  after  the  correspon- 
dence for  the  dub,  and  who  does  not  in  any 
other  way  participate  in  the  illegal  sale  of  in- 
toxicating liquors  by  the  club,  is  not  guilty  ei- 
ther of  selling  intoxicating  liquors  or  of  keeping 
them  on  hand  at  his  place  of  business. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Wquors,  Cent  Dig.  §  186;    Dec.  Dig.  §  172.*] 

4.  Intoxicating  Liquobs  (|  146*)  —  Illegal 

Sale— Social  Clubs. 

The  method  of  distribution  of  liquor  adopt- 
ed by  the  Elks  Club,  as  disclosed  by  the  record 
in  the  present  case,  amounts  to  a  sale  of  such 
liquors  in  violation  of  law.  On  this  question 
the  case  is  controlled  by  the  decision  of  this 
court  in  Deal  v.  State.  13  Ga.  App.  — ,  80  S. 
E.  537  (this  day  decided). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  §§  159,  160.  163 ;  Dec.  Dig. 
§  148.*1  . 


Error  from  Superior  Court,  Bibb  County; 
EL  A.  Mathews,  Judge. 

C.  R.  Wright  was  convicted  of  selling  in- 
toxicating liquors  and  keeping  the  same  on 
hand  at  his  place  of  business,  and  brings  er- 
ror.   Reversed. 

Holland  Ellis,  J.  E.  Hall,  W.  R  Martin, 
Jr.,  Bruce  Jones,  and  C.  A.  Glawson,  all  of 
Macon,  for  plaintiff  in  error.  B.  J.  Dasher, 
SoL  Gen.  pro  tem.,  tor  the  State. 

POTTLE,  J.  [4]  The  accused  was  conyict- 
ed  under  an  indictment  in  two  counts,  one 
charging  the  sale  of  intoxicating  liquors,  and 
the  other  charging  him  with  keeping  snch 
liquors  on  hand  at  his  place  of  business.  It 
appears,  from  the  testimony,  that  the  accus- 
ed was  secretary  and  treasurer  of  the  Elks 
Club,  a  fraternal  and  social  organization  lo- 
cated in  the  city  of  Macon.  It  further  ap- 
pears that  the  dub  had  paid  the  state  tax 
for  the  purpose  of  keeping  intoxicating  liq- 
uors on  hand  for  the  use  of  its  members,  and 
that  the  members  were  allowed  to  withdraw 
the  liquors  from  the  common  stoclc,  either 
by  the  drink  or  in  larger  quantities,  paying 
for  the  same,  as  it  was  withdrawn,  the 
amount  demanded  by  the  club.  The  scheme 
of  distribution  adopted  was  similar  to  that 
pursued  in  the  case  of  Deal  v.  State,  13  Ga. 
App.  — ,  80  S.  E.  537.  "Under  the  decision  of 
this  court  in  that  case,  the  method  of  dis- 
tribution of  Intoxicating  liquors  employed 
by  the  EJlks  Club  in  the  city  of  Macon  in- 
volved the  elements  of  a  sale  and  was  in 
violation  of  law.  This  question  has  been 
fully  discussed  in  that  case  and  need  not  be 
further  considered. 

[1]  The  only  remaining  question  Is  wheth- 
er the  accused  was  shown  to  have  such  con- 
nection with  the  sale  as  to  be  subject  to  con- 
viction either  for  selling  the  liquor  or  for 
keeping  it  on  hand  at  his  place  of  buslnesa 
The  accused  was  secretary  and  treasurer  of 
the  club,  charged  with  the  duty  of  collecting 
the  dues  and  fees  from  'the  members  and 
attending  to  the  correspondence  and  such 
other  clerical  work  as  was  necessary  in  the 
conduct  of  the  club.  There  is  no  evidence 
that  he  purchased  any  liquor  for  the  club, 
or  that  he  ever  sold  any  of  the  liquor  to 
members,  nor  Is  there  any  evidence  that  be 
had  any  connection  with  any  sale  or  aided 
or  abetted  a  sale  in  any  way.  So  far  as 
appears  from  the  evidence,  he  had  nothing  to 
do  with  the  establishment  of  what  is  known 
as  the  "locker  club  feature"  of  the  Institu- 
tion, nor,  so  far  as  appears,  did  he  aid  in 
putting, the  scheme  in  operation,  nor  hare 
any  authority  to  discontinue  it  In  truth  he 
occupied  the  same  position  as  did  any  other 
member  of  the  club  who  was  not  a  party  to 
the  Illegal  act,  save  and  in  so  far  as  mere 
membership  in  the  club  would  amount  to  par- 
ticipation in  nil  of  its  transactions. 

[2]  In  this  respect  the  case  differs  substan- 


*For  other  cases  see  same  topic  and  eectlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexei 
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tiaUy   from  that  of  Deal  y.   State,   supra. 
There  It  appeared  that  Deal  was  the  man- 
ager and  In  control  of  the  scheme,  and  him- 
self bought  and  supplied  the  intoxicating  liq- 
uors for  the  use  of  the  members.    He  there- 
fore actively  contributed  to  the  enterprise 
and  participated  in  the  illegal  scheme.    In 
the  present  case  the  trial  judgd  charged  the 
Jury  as  follows:   "I  charge  you  if  it  should 
appear  in  this  case  that  Mr.  Wright  was  a 
dtember  of  a  club  which  sold  liquor,  intoxi- 
bitlng  or  spirituous  liquors,  at  the  time  and 
within  the  time  I  have  spoken  about,  and  he 
remained  a  member  of  that  club,  with  the 
knowledge  that  that  club  was  dispensing  at 
retail  any  liqnor,  whether  to  members  or  to 
any   one  else,   for  money  paid,  or  for  the 
equivalent  of  money,  or  anything  of  value,  If 
he  was  a  member  of  the  club  that  dispensed 
liquor  at  retail,  for  a  valuable  consideration, 
with  a  knowledge  that  that  was  being  done 
by  the  club,  then  he  would  be  guilty  of  a  vio- 
lation of  the  law,  and  you  could  find  him 
guilty  under  this  first  count,  provided  that  It 
appears  to  a  reasonable  and  moral  certainty 
and  beyond  a  reasonable  doubt:   First,  that 
he  was  a  member  of  such  club ;  and,  second, 
that  such  club  dispenses  at  retail,  for  a  val- 
uable   consideration.   Intoxicating  malt,   in- 
toxicating alcoholic  or  spirituous  liquors." 
The  court  further  Instructed  the  jury  as  fol- 
lows:  "I  charge  you  further  that  if  the  de- 
fendant was  a  member  of  a  club  that  bought 
and  dispensed  at  retail  in  Its  clubroom  to  its 
members,  for  a  valuable  consideration  or  for 
anything  else,  intoxicating  and  malt  liquors, 
then  that  clubroom,  for  that  purpose,  would 
become  a  place  of  business,  and  every  member 
of  that  club  with  the  knowledge  of  the  fact 
that  liquor  was  being  kept  in  the  clubroom 
for  the  purpose  of  sale,  or  for  any  other  pur- 
pose, knowing  that  it  was  being  sold,  every 
member  of  the  club  would  be  guilty  under 
the  second  count,  and  this  defendant  could 
be  found  guUty  under  the  second  count  of 
this  indictment"    We  cannot  assent  to  the 
correctness  of  these  instructions.    If  they  are 
sound,  then  every  member  of  a  fraternal  or- 
ganization  would,   from   the   mere   fact   of 
membership,  be  guilty  of  every  violation  of 
law  which  the  officers  and  governing  author- 
ities of  the  club  permitted  to  take  place  In  its 
rooms.    The  doctrine  that  in  misdemeanors 
all  are  principals  has  never  been  carried  to 
this  extent    If  it  should,  then  every  member 
ot  the  Elks  Club  would  be  guilty  of  gaming  if 
tbe  club  permitted  gaming  in  its  rooms  and 
the  member  knew  of  it,  whether  he  took  part 
in  the  game  or  not    The  law  requires  active 
participation  of  some  sort  in  the  illegal  act,  or 
tJbat  something  be  done  in  furtherance  of  it, 
or    to  aid   and  abet  its  commission.    Mere 
passive  acquiescence  in  the  commission  of  a 
crime  does  not  amount  to  such  participation 
in  it  as  would  Itself  be  criminal. 

r3]  It  may  be  and  doubtless  Is  the  duty  of 


every  law-abiding  member  of  a  social  organ- 
ization to  protest  against  the  commission  of 
any  illegal  act  in  the  rooms  owned  or  con- 
trolled by  the  organization,  but,  while  this  is 
a  highly  moral  duty,  the  failure  to  perform 
it  cannot  be  held  to  be  a  violation  of  any 
penal  statute.  If  the  club  dispenses  intoxi- 
cating liquors  to  its  members  In  violation  of 
law,  surely  a  mere  bookkeeper  or  clerk  em-, 
ployed  by  the  club  to  keep  its  accounts  and 
collect  Its  fees  and  dues  cannot  be  convicted 
either  of  selling  liquor  or  of  keeping  It  on 
hand  at  his  place  of  business,  upon  mere 
proof  of  his  employment  in  that  capacity. 
If  he  did  not,  directly  or  Indirectly,  partici- 
pate in  the  sale,  he  would  not  be  guilty  of 
selling,  and,  if  he  did  not  assist  in  the  pur- 
chase of  the  liquors  and  aid  the  club  in  keep- 
ing them  on  hand,  he  could  not  be  convicted 
of  keeping  intoxicating  liquors  on  hand  at 
his  place  of  business.  Besides,  by  express 
statutory  permission,  having  paid  the  tax  re- 
quired by  law,  the  club  had  the  right  to  keep 
the  liquor  for  the  use  of  its  members.  Union 
&  Mechanics'  Olub  v.  Atlanta,  136  6a.  721, 
71  S.  E.  1060;  Teutonla  Club  t.  Howard,  80 
S.  E.  290. 
Judgment  reversed. 


(14  Ga.  App.  202) 

ROYAIi  BENEFIT   SOCIETY  v.  NAYLOR. 

(No.  62(54.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

Insurance  (§  761*)--IiirB  Insubancb  —  De- 
fault IN  Pbemiuus. 

A  fraternal  benefit  policy  provided  that  a 
lapsed  policy  could  be  reinstated  with  the  con- 
sent of  the  society,  provided  that,  at  the  time 
the  payments  for  reinstatement  were  received 
at  the  home  office,  and  at  the  expiration  of 
15  days  thereafter,  insured  was  in  good  health; 
but  if,  at  the  expiration  of  15  days  after  the 
receipt  of  such  payments,  the  member  is  not 
in  good  health,  then  the  overdue  payments  and 
all  subsequent  payments  shall  upon  demand  be 
returned  to  insured.  The  payments  for  June 
and  July,  1912,  were  not  paid  until  August 
6th,  when  insured's  husband  informed  the  agent 
that  his  wife  was  ill,  but  was  improving,  and 
paid  him  the  amount  of  the  premiums  then 
overdue,  and  the  premium  for  the  month  of. 
August,  1912,  was  paid  by  the  husband  on  Au- 
gust 8th,  and  insured  died  on  August  10th. 
Held  that,  since  insured  died  before  the  expira- 
tion of  15  days  after  payment  of  the  overdue 
premiums,  the  policy  bad  lapsed  at  insured's 
death,  so  that  no  recovery  can  be  had  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  |  1924;    Dec.  Dig.  %  761.*] 

Russell,   C.   J.,   dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  W.  G.  Charlton,  Judge. 

Action  by  Andrew  Naylor  against  the  Roy- 
al Benefit  Society.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Oliver  &  Oliver  and  W.  S.  Connerat,  all  ol 
Savannah,  for  plaintiff  In  error.  Twiggs  &, 
Gazan,  of  Savannah,  for  defendant  In  error. 
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ROAN,  J.  The  Royal  Benefit  Society,  a  f 
fraternal  benefit  association,  having  its  home 
ofiice  in  Washington,  D.  C,  on  May  25,  1912, 
issued  a  policy  on  the  life  of  Mrs.  F.  A.  Nay- 
Tor,  of  Savannah,  Ga.,  through  one  of  its 
agents  located  in  Savannah;  the  beneficiary 
under  said  policy  being  Andrew  Naylor,  her 
husband.  As  part  of  the  contract  of  insur- 
ance the  following  stipulations,  in  substance, 
appear :  A  payment  is  due  on  this  certificate 
for  each  month  payable  on  or  before  the  last 
day  of  the  month.  If  the  payments  shall  not 
have  been  made  within  the  stipulated  time  as 
provided,  this  certificate  shall  thereupon  be- 
come lapsed  and  forfeited.  When  lapsed,  thiB 
certificate  can  be  reinstated  with  the  consent 
of  the  society,  and  provided  that,  at  the  time 
such  payments  are  received  at  the  home  office 
of  the  society,  and  at  the  expiration  of  15 
days  thereafter,  the  member  Is  in  good 
health,  and  free  from  disease  or  disability. 
If,  at  the  expiration  of  15  days  after  the  re- 
c^pt  of  said  payments  at  the  home  office,  the 
member  should  not  be  in  good  health,  and 
free  from  disease  or  disability,  or  should  the 
member's  physical  condition  have  become  im- 
paired in  any  way  since  this  certificate  be- 
came void  or  lapsed,  then  only  the  arrearages 
or  overdue  payments  and  all  subsequent  pay- 
ments shaU  upon  demand  be  returned  to  the 
assured.  Overdue  payments  made  to  an 
agent  or  collector  shall  not  be  considered  as 
having  been  received  at  the  home  office  un- 
til the  remittance  for  said  overdue  payments 
has  actually  been  received  at  the  home  office 
from  said  agent  or  collector,  and  the  society 
is  not  to  be  held  liable  for  any  delay  in  its 
transmission.  The  contract  contains  the  fur- 
ther stipulation  and  agreement  that  agents 
of  the  company  "are  not  authorized  to  make 
or  modify  this  or  any  other  contract  In  be- 
half of  the  society,  and  cannot  extend  the 
time  of  any  payments,  nor  give  credits,  nor 
waive  forfeiture,  nor  bind  this  society  in 
any  way  beyond  its  statements  herein."  "Re- 
ceipts for  payments  on  this  certificate  will 
not  be  valid  except  upon  regular  printed 
forms  issued  by  the  society  for  the  purpose." 
It  is  conceded  that  no  payment  as  stipulated 
by  the  contract  was  made*by  the  assured  or 
any  one  for  her  of  the  monthly  amount  due, 
for  which  a  receipt  was  given  on  the  regular 
printed  forms  Issued  by  the  society,  for  the 
month  of  June  or  July,  1912,  until  August  6, 
1912,  when  the  husband  of  the  assured  went 
to  the  agent  of  the  company  In  Savannah, 
and  informed  him  that  his  wife  was  ill,  but 
was  daily  improving,  at  which  time  he  paid 
$2.70,  the  total  amount  of  premiums  then 
overdue  by  the  assured  to  the  company  on 
her  policy,  and  a  payment  of  $1.35,  amount 
due  for  the  month  of  August,  1912,  was  made 
by  him  to  said  agent  on  August  8,  1912. 
The  assured  died  on  August  10, 1912.  A  suit 
for  the  amount  of  the  policy  was  brought 
against  the  company  by  the  husband  In  a 
Justice's  court    The  lury  In  that  court  ren- 


dered a  verdict  for  the  plaintiff.  Certiorari 
was  sued  out  by  the  defendaint,  the  judge 
of  the  superior  court  overmled  the  certiorari, 
and  the  defendant  excepted. 

There  was  no  evidence  that  the  amount  of 
the  arrearages  cnr  overdue  payments  had 
reached  the  home  office  before  the  death  of 
the  assured,  and,  as  the  contract  provided 
that  no  agent  had  a  right  to  waive  any  part 
of  the  contract,  and  as  no  payment  had  been 
made  by  or  for  the  assured,  evidenced  byC 
receipt  as  provided  on  one  of  the  company's 
regular  printed  forms,  until  August  6,  1912, 
at  which  time  the  policy  had  lapsed,  and  as 
the  payment  then  made  could  in  no  event 
under  the  contract,  restore  life  to  the  policy 
sooner  than  15  days  after  pasrment  was  made, 
and  as  the  assured  died  some  time  before  the 
expiration  of  15  days,  It  foUo^TS  when  she 
died  she  had  no  insurance  in  the  company, 
and  the  husband  had  no  legal  claim  for  such. 
The  verdict  against  the  company  was  there- 
fore contrary  to  law  and  evidence,  and  the 
Judge  of  the  superior  court  committed  error 
In  not  sustaining  the  certiorari,  and  ordering 
a  new  trial.  The  general  rule  that  accep- 
tance of  an  overdue  premium  amounts  to  a 
waiver  of  a  forfeiture  has  no  application  in 
the  present  case.  Even  if  knowledge  of  the 
agent  that  the  Insured  was  ill  at  the  time  the 
overdue  premium  was  paid  la  Imputable  to 
the  Insurer,  by  express  terms  of  the  contract 
acceptance  of  the  premium  would  not  have 
the  effect  of  reinstating  the  certificate,  unlesi 
15  days  had  elapsed  after  the  premium  was 
thus  accepted.  This  being  true,  the  certifi- 
cate, by  the  express  terms  of  the  contract, 
was  never  reinstated,  and  was  lapsed  at  the 
time  of  the  death  of  the  Insured.  For  these 
reasons,  the  decisions  relied  upon  by  the  de- 
fendant in  error  on  the  subject  of  waiver  are 
not  applicable.  See  the  following  authori- 
ties: Ldppman  v.  ^tna  Ins.  Co.,  108  -Ga.  391, 
33  S.  E.  897,  75  Am.  St  Rep.  62 ;  Mutual  life 
In&  Co.  of  Ky.  v.  Clancy,  111  Ga.  865,  36  S. 
E.  944 ;  Reese  v.  Fidelity  Mutual  life  Ass'n, 
111  Ga.  482, 36  S.  E.  637;  Mutual  Reverse  Fund 
Life  Ass'n  v.  Stephens,  115  Ga.  192,  41  S.  E. 
679 ;  Reed  v.  Travelers'  Ins.  C6.,  117  Ga.  116, 
43  S.  E.  433 ;  Hutson  v.  Prudential  Ins.  Co., 
122' Ga.  847,  50  S.  E.  1000;  Clark  v.  Mutual 
Life  Ins.  Co.,  129  Ga.  571,  59  S.  E.  283; 
Brown  v.  Mutual  Benefit  Life  Ins.  Co.,  131 
Ga.  38,  61  S.  E.  1123 ;  Few  v.  Supreme  Lodge 
Knights  of  Pythias,  136  Ga.  181,  71  S.  E.  130 ; 
Stephenson  v.  Empire  life  Ina  Co.,  139  Ga. 
82,  76  S.  E.  592. 

Judgment  reversed. 

RUSSELL^  C.  J.  (dissenting).  I  think  that 
the  learned  trial  Judge  correctly  overruled 
the  certiorari.  There  are  two  principles  that 
should  not  be  lost  sight  of  In  determining 
whether  the  Judgment  should  be  affirmed  or 
reversed.  In  the  first  place,  the  verdict 
which  Is  supported  by  some  evidence,  has  the 
approval  of  the  trial  Judge,  and  the  evidence 
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should  be  viewed  most  favorably  to  the  pre- 
vailing party.    In  the  next  place,  as  remark- 
ed by  Justice  Bradley  in  Insurance  Go.  v. 
Norton,  96  U.  S.  234,  24  L.  Ed.  689,  and  again 
in  Insurance  Co.  v.  Eggleston,  96  U.  S.  677, 
24  L.  Ed.  841:  ''Forfeitures  are  not  favored 
in  the  law,  and  courts  are  always  prompt  to 
seize  hold  of  any  circumstance  Uiat  indicates 
an   election   to   waive   a   forfeiture,   or   an 
agreement  to  do  so,  on  which  the  party  has 
relied  and  acted.     Any  agreement,  declara- 
tion, or  course  of  action,  on  the  part  of  an 
insurance    company,   which   leads   a    party 
insured   honestly   to    believe    that   by   con- 
forming thereto  a  forfeiture  of  his  policy 
will  not  be  incurred,  followed  by  due  con- 
formity on  Ills  part,  will  and  ought  to  estop 
the  company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  under 
the  express  letter  of  the  contract.    The  com- 
pany is  thereby  estopped  from  enforcing  the 
forfeiture.*'      Under    the    evidence   for   the 
plaintiff  (which  the  Jury  believed,  and  which 
they  were  authorized  to  believe)  there  was 
sufficient  testimony,  in  my  Judgment,  to  war- 
rant the  conclusion  on  the  part  of  the  Jury 
that  the  policy  was  not  in  fact  forfeited  at 
the  time  of  the  last  payment,  on  August  8th. 
The  plaintiff  testified  that  he  made  the  pay- 
ments for  June  and  July.    It  is  true  he  was 
unable  to  remember  the  exact  amount  he 
paid,  and  stated  that  he  had  lost  his  receipt; 
but  he  testified  that  he  paid  the  agent  of  the 
company  both  in  June  and  July,' and  that 
he  was  given  a  receipt    The  Jury  were  au- 
thorized reasonably  to  infer  that  the  agent 
of  the  company,  in  ordinary  fidelity  to  his 
principal,  would  not  have  accepted  a  less 
amount  than  the  sum  of  $1.35,  which  was  the 
monthly  payment,  for  each  of  these  months. 
If  this  is  true,  then  the  payments  made  in 
August  were  merely  pro  gratia,  not  being  re- 
quired under  the  terms  of  the  contract  until 
the  last  day  of  August,  at  which  time  the  in- 
sured was  already  dead.    The  stipulation  of 
the  contract  which  provides  that  no  receipts 
will  be  recognized  as  valid,  unless  they  ap- 
pear on  the  written  forms  of  the  company, 
cannot  affect  this  testimony.     In  the  first 
place,  the  receipts  lost  by  the  plaintiff  may 
have  been  taken  upon  such  printed  forms, 
and,    furthermore,  a  receipt  is  only  prima 
fade  evidence  of  payment  (Civ.  Code,  {  5795), 
and,    in  my  opinion,  no  contract  could  be 
made  which  would  abrogate  this  section  of 
the  Code,  and  set' aside  the  laws  of  this  state 
upon  the  subject    The  various  stipulations 
of  the  contract  pertinent  to  the  issues  involv- 
ed are  correctly  quoted  in  the  opinion  filed 
by  the  majority  of  the  court,  and  it  is  plain 
that  the  agent  had  no  right  to  waive  any  of 
the  conditions  of  the  contract  and  that  a 
person    would  not  be  reinstated  except  at 
the  option  of  the  company,  and  then  only 
after  15  days  had  elapsed  from  the  time  the 
company  actually  received  the  payment  ten- 
dered:   btit  in  my  view  these  stipulations  do 


not  affect  the  present  case.  The  contract  it- 
self shows  without  equivocation  that  the 
business  of  the  company  was  to  pay  sick  and 
funeral  benefits,  in  case  of  sickness  or  death 
to  persons  who  at  the  time  the  insurance  was 
taken  were  in  good  health.  Provision  is 
made  in  the  contract  for  voiding  the  policy 
in  case  the  applicant  is  not  in  good  health 
at  the  time  the  contract  is  made,  and  the 
provisions  in  regard  to  reinstatement  cannot 
be  extended  beyond  the  case  of  persons  in 
good  health.  In  the  present  case  it  is  un- 
disputed in  the  evidence  that  even  if  the 
payment  was  made  after  the  policy  was  for- 
feited, as  contended  by  the  company,  instead 
of  at  the  time  testified  by  the  plaintiff,  and 
before  there  could  have  been  a  forfeiture, 
the  plaintiff  informed  the  duly  authorized 
agent  of  the  company  that  his  wife  was  sick. 
Upon  this  statement  it  was  the  duty  of  the 
agent  to  decline  to  accept  any  payment.  Un- 
der the  contract  he  was  expressly  precluded 
from  making  any  waiver  or  alteration  of  the 
contract.  But  his  knowledge  of  the  sickness 
of  tlie  plaintiiTs  \yife  became  the  knowledge 
of  the  company  instantly,  and  was  imputed 
to  it.  See  Johnson  v.  iEtna  Insurance  Co., 
123  Ga.  404,  51  S.  E.  339,  107  Am.  St  Rep. 
92.  The  same  principle  is  reasserted  in  Su- 
preme Lodge  K.  P.  V.  Few,  138  Ga.  784,  76 
S.  E.  91,  and  is  supported  by  a  long  list  of 
citations;  also  in  Fair  v.  Metropolitan  Life 
Insurance  Co.,  5  Ga.  App.  708,  63  S.  E.  812. 
These  numerous  rulings  are  followed  In  ev- 
ery decision  of  this  court  where  the  point  la 
involved.  Instead  of  declining  the  payment 
he  took  plaintiff's  money.  If  there  is  one 
principle  well  settled  in  insurance  law,  it  is 
that  the  insurer  cannot  accept  and  keep  a 
premium,  and  decline  to  comply  with  its  con- 
tract in  case  of  the  death,  or  sickness,  or  oth- 
er loss  of  the  insured.  The  evidence  authoriz- 
ed the  jury  to  find  that  the  company  never 
returned  this  money  until  after  the  death  of 
the  insured.  It  authorized  the  inference  that 
the  company  was  playing  chances. 

It  is  insisted  that  there  is  no  evidence  that 
the  company  received  the  money.  The  fact 
that  the  company  itself,  4nd  not  the  agent, 
after  the  death  of  the  insured,  tendered  re- 
payment of  this  money,  certainly.  In  my  judg- 
ment, was  a  sufficient  circumstance  to  au- 
thorize the  conclusion  that  the  money  was 
forwarded  by  the  agent  to  the  company,  and 
that  the  company  had  received  it  The  agent 
bad  no  right  to  waive  anything;  but  the 
company  knew,  under  the  authorities  dted 
above,  Uiat  the  plaintiff's  wife  was  sick,  and 
with  this  knowledge  accepted  the  money,  and 
kept  it  until  after  it  was  informed  of  the 
death  of  the  insured.  There  was  ample  time 
after  the  payment  of  the  $2.70  on  August  6th 
for  the  company  to  have  returned  the  money 
before  the  death  of  the  insured.  The  pay- 
ment of  the  $1.35  on  the  8th  of  August  is  of 
no  consequence,  because,  as  already  stated,  it 
was  not  due  until  the  last  day  of  August 


648 


80  SOUTHEASTBRN  RJSPORTBB 


{(it. 


It  as  held  by  the  Supreme  Court  of  the 
United  States,  and  heretofore  by  this  court, 
courts  should  be  prompt  to  seize  upon  any 
excuse  to  prevent  the  forfeiture  of  contracts 
of  Insurance,  certainly,  in  a  case  which  to 
my  mind  Is  as  plain  as  this,  I  may  be  justi- 
fied In  dissenting  (with  all  becoming  modesty) 
from  the  judgment  of  the  majority  in  this 
case. 

(14  Ga.  App.  269) 

DENT  ▼.  STATE.     (No.  5341.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yllabu%  "by  the  Court.) 

1.  Conviction  Sustained. 

Though  an  acquittal  would  have  been  au- 
thorized by  some  of  the  evidence  in  this  case, 
there  was  sufficient  evidence  in  behalf  of  the 
state  to  support  the  conviction  of  the  defendant. 


2.  Criminal  Law  (§  304')  —  Intoxicating 
LiQUOBS  (§  238*)— Judicial  Notice— Ques- 
tion FOB  JUBT. 

The  law  recognizes,  without  proof,  that 
lager  beer  is  an  Intoxicating  liquor.  Cripe  v. 
State,  4  Ga.  App.  832,  62  S.  E.  567.  And,  al- 
though the  evidence  was  insufficient  to  satisfy 
the  jury  beyond  a  reasonable  doubt  that  the  ac- 
cused participated  in  the  sale  of  whisky,  the 
nature  of  the  transaction  as  to  the  lager  beer 
compelled  the  conclusion  that  the  accused  was 
participating  in  the  illegal  sale  of  this  intoxi- 
cant, unless  the  transaction  was  satisfactorily 
explained.  The  question  as  to  whether  the  ex- 
planation was  satisfactory  was  one  solely  for 
the  jury. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  700-717,  2951% ;  Dec.  Dig. 
{  304;*  Intoxicating  Liquors,  Cent  Dig.  §§ 
324^330;    Dec.  Dig.  §  238.*] 

3.  Cbiminal  Law  (§  825*)— Instbuctions  — 
-Impeachment  of  witness. 

There  being  no  request  that  the  jury  be  in- 
structed upon  the  subject  of  the  impeachment  of 
witnesses,  the  trial  judge  did  not  err,  for  any 
reason  insisted  upon,  in  making  no  further  ref- 
erence to  the  subject  of  impeachment  than  by 
stating  that  "witnesses  are  presumed  to  tell  the 
truth,  unless  they  are  impeached  in  some  way 
known  to  the  law ;  it  is  the  duty  of  the  jury  to 
reconcile  the  testimony  without  imputing  per- 
jury to  any  witness,  if  possible,"  there  being  no 
exception  to  this  charge  upon  the  ground  that  it 
is  incorrect  as  a  matter  of  law,  but  the  assign- 
ment of  error  being  that  the  court  should  have 
given  certain  additional  Instructions  upon  the 
same  subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2005 ;   Dec.  Dig.  §  825.*} 

4.  Witnesses  (§|  352,  355*)'-Impeachmsnt— 
Competency  of  Imfeachino  Witness. 

It  Is  error  for  the  court  to  exclude  testi- 
mony of  a  witness,  introduced  for  the  purpose 
of  impeaching  another  witness,  upon  the  ground 
Miat  the  impeaching  witness  is  not  qualified  to 
lestify  as  to  the  character  of  the  witness  under 
investigation,  when  the  impeaching  witness  tes- 
tifies that  he  knows  the  witness'  general  reputa- 
tion, and  that  that  reputation  is  not  good,  and, 
from  his  knowledge  of  it,  he  would  not  believe 
the  witness  upon  his  oath.  But  where  a  wit- 
ness swears  that  he  knows  the  general  reputa- 
tion of  the  witness  whom  it  is  sought  to  impeach, 
and  that  it  is  not  good,  but  further  swears  that 
he  would  believe  him  on  oath  under  some  condi- 
tions, the  court  may  properly  exclude  the  testi- 
mony, because  an  impeachment  upon  the  ground 
of  general  bad  character  will  not  be  warranted 
unless  the  testimony  of  the  witness  is  unquali- 


fiedly to  the  effect  that  the  character  of  the  wit- 
ness whom  it  is  sought  to  impeach  is  so  bad 
that  from  that  character  he  would  not  believe 
the  witness  on  oath. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  II  1152,  1154-1156;  Dec.  Dig.  ^ 
352,  355.*] 

5.  Examination  or  Witness— Qubstion  bt 
Judge. 

The  question  propounded  by  the  trial  judge 
cannot  be  construed  as  intimating  any  opinion 
as  to  the  guilt  or  innocence  of  the  accused  and 
as  being  for  that  reason  prejudicial  to  him. 
The  answers  sought  to  be  elicited  by  the  judge's 
question  did  not  relate  to  the  accused  but  re- 
lated to  the  witness  then  under  examination. 

6.  Criminal    Law    (§    1153*)— Appeai^Dis- 
cretionabt  Ruling — ^Reopening  of  Case. 

The  reopening  of  a  case  after  the  evidence 
has  been  closed  is  a  matter  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  the  ex- 
ercise of  this  discretion  will  not  be  controlled 
unless  manifestly  abused.  In  the  present  case 
there  was  no  abuse  of  this  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3061-3068;  Dec  Dig.  { 
1153.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

J.  R.  Dent  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  B.  Blount,  of  Wrlghtsville,  J.  S.  Adams, 
of  Dublin,  R.  B.  Odom,  of  Newton,  and  J.  K. 
Hlnes,  of  Atlanta,  for  plaintiff  In  error.  E. 
L.  Stephens,  SoL  Gen.»  of  Wrlghtsville,  for 
the  State. 

RUSSELL,  a  J.    Judgment  affirmed. 


(14  Oa.  App.  270) 
DENT  V.  STATE.    (No.  6342.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUahm  hy  the  Court,) 

1.  Criminal   Law    (|    1160*)— Appeal— Veb- 
DicT— Evidence. 

The  evidence  was  sufficient  to  authorize  the 
verdict  finding  the  defendant  guilty.  It  met 
with  the  approval  of  the  trial  judge,  and  we  will 
not  disturb  it  on  the  ground  that  it  is  contrary 
to  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3084 ;    Dec.  Dig.  |  1160.*] 

2.  Criminal   Law    (|  828*)— Instructionb— 
Duty  to  Request. 

The  assignments  of  error  as  to  the  charge 
of  the  court  are  without  merit.  The  jury  was 
correctly  instructed  by  the  court  If  any  fuller 
instruction  was  desired,  it  should  have  been  re- 
quested in  writing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2007;  Dec.  Dig.  8  82a*] 

Error  from  Superior  Ck>urt,  Johnson  Ck>im- 
ty;   K.  J.  Hawkins,  Judge. 

H.  E.  Dent  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  B.  Blount,  of  Wrlghtsville,  R.  B.  Odom, 
of  Newton,  and  J.  K.  Hlnes,  of  Atlanta,  for 
plaintiff  In  error.  E.  L.  Stephens,  Sol.  Gen^ 
of  WrlghtsvlUe,  for  the  State. 

ROAN,  J.    Judgment  affirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexi 


6a.) 


JOHNSON  ▼.  SEABOARD  AIR  LINE  RT. 


649 


a4  Oa.  App.  198) 

SHIRLBT  ▼.  WOODLBY.    (No.  5,263.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yllahu$  hy  the  Oowrt.) 

Review  on  AppEAii. 

No  error  of  law  was  committed  by  the 
court  below,  and  the  verdict  is  supported  by 
evidence. 

Error  from  City  Court  of  Dawson;  M.  C. 
Edwards,  Judge. 

Action  between  J.  L.  Shirley  and  J.  M. 
Woodley.  From  the  Judgment,  Shirley 
brings  error.    Affirmed. 

W.  H.  Gurr  and  R.  R.  Marlin,  both  of  Daw- 
son, for  plaintUC  in  error. 

ROAN,  J.    Judgment  affirmed. 

(14  Qa.  App.  ISO) 

MILLER  et  al.  v.  FRANKLIN.     (No.  6,219.) 

(Ck>art  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahus  hy  the  Court.) 
1  New    Trial     (|     70*)--Gbounds— Stjffi- 

CIENCY  of  EvIDSNOS. 

The  question  as  to  whether  certain  guano 
was  furnished  by  the  landlord,  or  by  another, 
being  a  matter  of  fact,  for  determination  by  the 
jury,  and  there  being  sufficient  evidence  to  au- 
thorize the  verdict  foreclosing  the  landlord's 
lien,  it  was  not  error  to  overrule  the  motion  for 
a  new  trial.  Henderson  v.  Hughes,  4  Ga.  App. 
63  (2),  60  S.  E.  813. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8§  142,  143 ;  Dec.  Dig.  |  70.*] 

2.  PuBADiNG    (I  283*)— Amendment  to  An- 
swer—Res Judicata. 

As  appears  from  the  judgment  of  the  trial 
judge,  in  overruling  the  motion  for  a  new  trial, 
the  matters  dealt  with  in  the  amendment  to  the 
defendant's  answer,  which  was  refused  by  Uie 
court,  had  been  passed  upon  in  a  former  suit 
between  the  same  parties.  *'A  judgment  of  a 
court  of  competent  jurisdiction  is  conclusive  be- 
tween the  same  {parties  and  their  privies  as  to 
all  matters  put  in  issue,  or  whicli  under  the 
rules  of  law  might  have  been  put  in  issue  in 
the  cause  wherein  the  judgment  was  rendered/* 
Civ.  Code  1910,  S  4336. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  802 ;   Dec  Dig.  f  263.*] 

Error  from  City  Conrt  of  Statesboro;  H. 
B.  Strange,  Judge. 

Action  between  P.  B.  Miller  and  others 
and  Jason  Franlclin.  From  the  judgment 
the  parties  first  named  bring  error.  Af- 
firmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plaintiffs 
in  error.  Deal  &  Renfroe,  of  Statesboro,  for 
defendant  in  error. 

RUSSELiL,  C.  J.    Judgment  affirmed. 

(14  Oa.  App.  228) 
JOHNSON  V.  SEABOARD  AIR  LINE  RY. 

(No.  5,294.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yUalu9  ly  the  Court.) 

Appbal  and  Ebbob  (§  1145*)— Revebsal. 

After  an  action  has  been  dismissed  by  the 
court  on  general  demurrer,  and  that  judgment 


has  been  affirmed  on  writ  of  error,  without  con- 
dition or  direction,  the  plaintiff*a  petition  is  not 
amendable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (S  4444,  4657;  Dec  Dig.  § 
1145.*] 

Error  from  City  Court  of  Polk  (bounty ;  F. 
A  Irwin,  Judge. 

Action  by  Neely  Johnson  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

I.  F.  Mundy,  of  Rockmart,  and  W.  W. 
Mundy,  of  Cedartown,  for  plaintiff  in  error. 
Auit  &  Wright,  of  Cedartown,  and  Brown  d 
Randolph,  of  Atlanta,  for  defendant  in  error. 

ROAN,  J.  1.  Mrs.  Neely  Johnson  filed  her 
suit  in  the  city  court  against  the  Seaboard 
Air  Line  Railway.  The  court  sustained  a 
demurrer  to  the  petition  as  amended  and  dis- 
missed the  action.  Plaintiff  sued  out  a  writ 
of  error  and  brought  the  case  to  the  Court 
of  Appeals  for  review.  On  August  25,  1913, 
the  Court  of  Appeals  affirmed  the  judgment 
of  the  lower  court,  holding  there  was  no  er- 
ror in  sustaining  the  demurrer  to  plaintiff's 
petition  and  dismissing  the  case.  See  John- 
son V.  Seaboard  Air  Line  R.,  13  Ga.  App. 
298,  79  S.  E.  91.  The  remittitur  from  the 
Court  of  Appeals,  signed  September  5,  1913, 
was  filed  in  the  office  of  the  clerk  of  the 
court  below  on  September  12,  1913.  In  the 
time  between  the  judgment  of  affirmance  and 
the  return  and  filing  of  the  remittitur  in  the 
office  of  the  clerk  of  the  city  court,  the  plain- 
tiff presented  to  the  judge  of  that  court  an 
amendment  to  the  original  petition  as 
amended,  which  amendment  was,  on  August 
30,  1913,  allowed  by  the  court,  subject  to  ob- 
jections, and*  was  filed  in  the  clerk's  office  od 
September  1,  1913,  several  days  before  the 
remittitur  was  made  the  judgment  of  the  ' 
city  court  On  motion  of  the  defendant,  the 
court,  on  September  13,  1913,  passed  an  or- 
der disallowing  the  amendment  and  revok- 
ing the  order  allowing  it;  and  subsequently 
on  the  same  day  the  court  passed  an  order 
making  the  judgment  of  the  Court  of  Ap- 
peals the  judgment  of  the  city  court,  and 
ordering  that  it  be  entered  on  the  minutes 
of  the  court  The  order  disallowing  the 
amendment,  and  the  order  making  the  judg- 
ment, of  the  Court  of  Appeals  the  judgment 
of  the  city  court,  are  assigned  as  error. 

The  sole  question  for  adjudication  in  this 
court  is:  Did  the  plaintiff  have  a  right,  as 
matter  of  law,  over  objection  of  the  defend- 
ant, to  amend  her  petition,' when  the  judg- 
ment dismissing  it  had  been  affirmed  in  the 
appellate  court?  We  must  answer  in  the 
negative.  According  to  the  following  author- 
ities, after  the  general  demurrer  to  a  dec- 
laration has  been  sustained  and  the  case  dis- 
missed by  the  court  below,  the  declaration  is 
not  amendable :  Central  Railroad  &  Banking 
Co.  V.  Paterson,  87  Ga.  646,  13  S.  E.  525; 
Benning  v.   Horkan,  123  Ga.  454,  51  S.   E. 


^Por  other  cases  see  same  topic  and  section  NUMBBI^in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexes 
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833;  Harp  r.  Southern  Railway  Ck>.,  119 
Ga.  927,  47  S.  B.  206,  100  Am.  St  Rep.  212 ; 
Kehr  v.  Floyd,.  135  Ga.  424,  69  S.  E.  550. 
These  authorities  sustain  counsel  for  the  de- 
fendant In  their  position  that  there  was 
nothing  in  the  court  below  which  could  be 
the  subject-matter  of  amendment,  since  the 
petition  theretofore,  by  solemn  Judgment  of 
the  court,  had  been  dismissed,  and  that 
Judgment  had  been  affirmed,  although  the 
amendment  was  offered  prior  to  the  time  the 
Judgment  of  affirmance  had  been  made  the 
Judgment  of  the  superior  court  It  is  true 
the  decision  in  the  case  of  Thurmond  v. 
Clark,  47  Ga.  501,  cited  by  counsel  for  the 
plaintiff,  holds  that  a  plaintiff  may  amend 
his  petition  after  a  decision  of  the  Supreme 
Court  affirming  the  lower  court  in  sustain- 
ing a  demurrer  to  it,  when  the  offer  to 
amend  is  made  before  the  remittitur  is  en- 
tered upon  the  minutes  of  the  superior  court, 
provided  the  amendment  in  connection  with 
the  original  petition,  sets  out  a  good  cause 
of  action.  We  find  no  case  in  which  this 
decision  is  directly  reviewed  and  overruled; 
but  we  do  find  where  a'  previous  decision, 
that  of  King  v.  King,  46  Ga.  196,  announcing 
practically  the  same  doctrine  as  that  of 
Thurmond  v.  Clark,  supra,  was  in  the  case 
of  Central  Railroad  &  Banking  Co.  v.  Pater- 
son,  87  Ga.  646,  13  S.  E.  525,  referred  to  by 
name,  and  the  doctrine  announced  therein 
overruled.  Doubtless  the  Supreme  Court's 
attention  was  not  called  to  the  case  of 
Thurmond  ▼.  Clark,  at  the  time  of  overrul- 
ing the  decision  In  the  King  Case,  and  for  this 
reason  it  was  not  expressly  overruled;  but 
as  the  same  points  were  involved,  we  must 
assume  that  the  overruling  of  the  principles 
announced  In  the  King  Case  also  overruled 
.  the  holding  in  Thurmond  v.  Clark.  For  these 
reasons  we  deem  it  unnecessary  to  certify  to 
the  Supreme  Court  this  case  for  decision  on 
the  question  whether  the  Court  of  Appeals 
should  follow  the  doctrine  announced  in  the 
King  Case  or  the  later  decisions  cited,  hold- 
ing to  the  contrary. 

The  court  committed  no  error  in  refusing 
to  allow  the  amendment,  and,  in  making  the 
remittitur  from  the  Court  of  Appeals,  the 
Judgment  of  the  court  below. 

Judgment  affirmed. 

ai  ckL  App.  va») 

ROGERS  &  HEATH  v.  L.  D.  POWELL  CO. 

(No.  6,246.) 

(Court  of  Appeals  of  G^rgia.    Jan.  20,  1914.) 

(SyllabuB  ty  the  Court.) 

Sales  (|  179*)— Action  fob  Pbiob— Defense. 
Where  a  series  of  law  books  were  ordered 
bv  a  firm  of  attorneys  at  law,  and  accepted  and 
placed  upon  their  shelves  without  examina- 
tion, and  installments  on  the  purchase  price 
were  paid,  covering  a  period  of  several  months, 
in  a  suit  for  the  balance  of  the  purchase  price 
a  plea  was  properly  stricken  which  allesred,  in 
substance,   that  the  defendants  had  not  exam- 


ined the  books  until  after  part  of  the  purchase 
price  had  been  paid,  and  that  upon  such  ex- 
amination the  books  were  found  to  be  a  mere 
general  and  unscientific  treatment  of  the  sub- 
jects with  which  they  purported  to  treat,  and 
were  unsuited  to  tne  practice  in  the  local 
courts,  and  that  the  seller  knew  when  the  boolcs 
were  sold  that  the  defendants  desired  them  for 
use  in  such  practice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  U  456-468;   Dec.  Dig.  |  179.^] 

Error  from  Superior  Ck>nrt,  Coffee  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  the  L.  D.  Powell  Company 
against  Rogers  &  Heath.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Chastain  &  Henson,  Osteen  &  Wallace,  0. 
A.  Ward,  and  L.  E.  Heath,  all  of  Douglas, 
for  plaintiffs  in  error.  McDonald  &  Gran- 
tham, of  Fitzgerald,  and  J.  N.  McDonald,  of 
Douglas,  for  defendant  in  error. 

POTTLE,  J.  The  L.  D.  Powell  Company 
sued  Rogers  &  Heath,  a  firm  of  attorneys  at 
law,  for  the  balance  of  the  purchase  price 
of  certain  law  books,  known  as  the  Encyclo- 
pedia of  Evidence  and  the  Standard  Eincy- 
clopedia  of  Procedure.  The  books  had  been 
delivered  to  the  defendants,  and  a  written 
order,  which  contained  the  terms  of  the  sale, 
was  signed  by  them.  The  order  was  dated 
February  16, 1911,  and  shortly  thereafter  the 
books  were  delivered.  On  September  25, 
1911  the  defendants  paid  $12  on  the  con- 
tract, and  on  December  18,  1911,  a  like  sum, 
leaving  a  balance  of  $96  still  due.  The 
only  question  In  the  case  Is  whether  the  de- 
fendants* answer  set  forth  any  defense. 
They  admitted  the  execution  of  the  order, 
the  receipt  of  the  books,  and  payment  of  a 
part  of  the  purchase  price  as  above  set 
forth.  Tliey  averred,  however,  that  the 
books  were  not  reasonably  suited  for  their 
purpose,  and  were  totally  worthless.  This 
conclusion  is  based  upon  the  averment  that 
the'  defendants  were  practicing  law  in  a 
country  town,  and  purchased  the  books  for 
use  in  their  general  practice  in  the  local 
courts ;  that  this  fact  was  well  known  to  the 
plalntlioP, .  whose  agent  spent  some  time  with 
the  defendants  in  their  ofiice  and  entered 
into  a  general  discussion  with  them  as  to 
the  scope  of  their  practice  and  the  class 
of  business  done  by  them.  It  is  alleged  that 
this  agent  knew  that  the  defendants  were 
striving  to  accumulate  a  library  bearing 
directly  upon  Georgia  law,  and  that  upon 
the  advice  of  the  agent  that  the  books  were 
well  suited  to  their  practice,  they  signed  the 
order  for  the  books,  relying  on  the  Implied 
warranty  of  law  that  the  books  were  suit- 
able for  the  purpose  intended.  They  did  not 
examine  the  books  at  the  time  the  order 
was  given,  and  it  was  not  until  after  they 
had  made  the  second  payment  on  the  con- 
tract tiiat  they  had  occasion  to  investigate 


*For  other  cases  see  same  tople  sad  sectloii  NT7MBBR  In  Dec  Dif.  A  Am.  Dig.  Key-No.  Seriee  ft  Rep'r  Indi 
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certain  questioiis  of  evidence  and  procedure 
arising  In  their  practice,  and  to  their  sar- 
prise  they  were  unable  to  find  in  the  books 
any  reference  ui>on  the  point  they  were  In- 
Teetlgatlng.  They  then  Immediately  made  a 
more  careful  examination  of  the  books,  se- 
curing the  opinion  of  other  attorneys,  and 
found  that  the  books  w;ere  worthless  for  the 
purpose  for  which  they  were  sold.  The  plea 
then  at  some  length  sets  out  the  contention 
that  the  books  were  not  suited  for  Georgia 
practice,  and  that  the  subjects  discussed  are 
treated  in  the  most  general  form,  and  that 
they  refer  mainly  to  rulings  of  courts  of  New 
England  states.  The  plea  criticises  at  length 
the  arrangement  of  the  books,  the  treatment 
of  the  various  subjects  dealt  with,  and  the 
indices,  contending  that  the  books  appear  to 
have  been  prepared  by  Inexperienced  lawyers 
and  clerks,  and  are  wholly  unsulted  to  the 
defendants'  practice. 

We  hare  no  difficulty  in  holding  that  the 
trial  judge  was  right  in  refusing  to  sanction 
the  petition   for  a  c^tiorarl,   which  com- 
plains of  the  action  of  the  judge  in  striking 
the  defendants'  plea  and  entering  judgment 
In  favor  of  the  plaintiff.    There  is  no  conten- 
tion  that   the   plaintifrs  agent   made  any 
fraudulent  representations  in  reference  to 
the  contents  of  the  books.    The  defendants 
were   experienced   attorneys   at   law.     The 
plaintiff  did  nothing  to  prevent  them  from 
making  a  full  and  complete  examination  of 
the   books.     They  had  this  opportunity  at 
the  time  the  order  was  given,  and  they  made 
payments  on   the   contract,   and  the  books 
were  on  their  shelves  for  several  months  be- 
fore any  examination  was  made.    It  Is  not 
suggested  that  any  fraud  was  perpetrated  on 
the  defendants.    According  to  the  plea,  the 
case  is  simply  one  In  which  the  seller  of  the 
books  exhibited  them  to  the  prospective  pur- 
chasers with  the  recommendation  that  the 
books  would  be  of  service  to  the  defendants 
In  their  practice.    If  they  accepted  the  books 
without  examination  and  afterwards  became 
dissatisfied,    they    cannot    complain,    unless 
they  can  show  that,  through  some  fraud  or 
artifice  of  the  seller,  they  were  not  permitted 
to  make  the  examination. 

Moreover,  the  plea  is  totally  insufficient  in 
Its  allegation  in  reference  to  the  quality  of 
the  booka  The  averment  that  the  books  are 
unsulted  to  the  defendant's  practice  is  a 
mere  conclusion,  not  supi>orted  by  the  facts 
pleaded.  It  appears  from  the  plea  that  the 
books  are  law  publications  dealing  with  evi- 
dence and  procedure,  and  courts  will  take  ju- 
dicial knowledge  of  the  fact  that  even 
though  the  books  do  not  deal  directly  with 
the  rules  of  evidence  and  procedure  as  ap- 
plied in  the  local  courts,  still  any  law  books 
which  deal  generally  with  substantive  law 
or  procedure  cannot  be  said  to  be  wholly 
unsulted  to  the  practice  of  law  In  Georgia. 
There  Is  no  contention  that  the  books  con- 


tain sudi  misleading  and  Inaccurate  state- 
ments of  the  law  as  to  make  them  wholly 
worthless  to  attorneys  of  law,  and  we  are 
not  prepared  to  hold  that  books  dealing  with 
law  and  procedure  as  applied  in  other  juris-* 
dlctions  are  of  no  value  to  Georgia  lawyers. 
Scarcely  a  day  passes  that  the  courts  of  last 
resort  In  this  State  do  not  consult  encyclo- 
pedias and  other  books  containing  a  discus- 
sion of  the  common  law  and  statute  law  of 
other  states,  to  aid  in  the  construction  and 
application  of  the  law  of  this  State.  If  the 
fact  that  on  one  occasion  a  lawyer  was  un- 
able to  find  in  a  given  law  book  a  decision 
directly  on  the  point  under  investigation  ren- 
dered the  book  worthless,  very  few  legal  pub- 
lications could  stand  the  test  The  defend- 
ant's plea  was  wholly  without  merit,  and 
was  properly  stricken  on  demurrer. 

We  might  say.  In  passing,  that,  while  we 
cannot  be  influenced  by  the  fact,  yet  after  a 
very  careful  examination  of  the  series  of 
books  sold  the  defendants,  this  court  reached 
the  conclusion  that  they  were  works  of  suf- 
ficient merit  to  justify  us  in  placing  them  In 
our  official  library,  and  we  frequently  con- 
sult them  with  pleasure  and  profit  In  passing 
upon  cases  similar  as  those  which  arise  In 
the  defendants'  practice. 

Judgment  affirmed. 

a41  Ga.  120) 

TRIPP  et  aL  v.  EVANS  et  aL 
(Supreme  Court  of  Georgia.     Dec  11,  1918.) 

(SffUahut  Inf  the  Court,) 

Apportionmewt  or  School  Fund. 

Under  the  facts  of  this  case,  it  is  control- 
led by  the  decision  of  Webb  v.  Jackson,  141  Ga. 
— ,  80  S.  B.  274. 

Error  from  Superior  Oourt,  Early  County; 
W.  C.  Wonill,  Judge. 

Action  between  W.  H.  Tripp  and  others, 
receivers,  and  E.  A.  Evans  and  others.  From 
the  judgment,  the  receivers  bring  error.  Af- 
firmed. 

Rambo  &  Wright,  of  Blakely,  for  plaintiffs 
in  error.  Little,  Powell,  Hooper  &  Goldstein, 
of  Atlanta,  and  Byron  R.  Collins,  of  Blakely, 
for  defendants  In  error. 

« 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

""™""  (141  Qo.  7B) 

RTMAN  V.  KENNEDY  et  aL 
(Supreme  Court  of  Georgia.     Dec  9,  1913.) 

(8yllahu9  hy  the  Oourt.) 

Good    Will    ({   5*>—Natubb— Business  op 
Attorney. 

It  was  error  to  dismiss  the  petition  on  de- 
murrer. 

[Ed.  Note.^For  other  cases,  see  Good  Will, 
Cent.  Dig.  {  2;  Dec  Dig.  §  5.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  W.  F.  George,  Judge. 


*For  otber  cases  s«e  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dls.  Key-No.  Series  ft  Rep'r  Indexes 
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Action  by  Liila  M.  Ryman  against  L.  Ken- 
nedy and  others.  The  petition  was  dismissed 
on  demurrer,  and  plaintiff  brings  error.  Re- 
versed. 

B.  W.  Ryman  was  a  practicing  lawyer 
residing  in  Fitzgerald,  6a.,  at  the  time  of 
his  death.  He  left  a  will,  by  the  fifth  item 
of  which  he  bequeathed  to  his  wife,  Lula  B. 
Ryman,  several  specified  properties  and  also 
his  "law  business."  By  the  sixth  item  the 
testator  bequeathed  to  his  daughter,  Lul<a 
M.  Ryman,  all  of  his  "office  furniture,  fix- 
tures and  furnishings,  including  typewriter" 
now  in  his  office;  also,  $3,000  to  be  paid  out 
of  his  life  insurance,  to  include  such  part  of 
his  insurance  as  may  be  payable  directly  to 
her.  The  ninth  and  tenth  items  directed 
that  the  money  bequeathed  to  the  daughter, 
Lula  M.  Ryman,  be  held  by  the  executor  and 
loaned  on  real  estate  security,  at  a  designat- 
ed rate  of  interest,  for  a  period  of  from  five 
to  ten  years  in  the  discretion  of  the  executor, 
and  that  the  interest  only  should  be  paid  to 
the  daughter  so  long  as  the  money  should 
be  loaned.  Shortly  after  the  death  of  the 
testator,  and  several  months  after  the 
daughter  attained  majority,  the  widow  pro- 
posed to  sell  to  the  daughter  the  "law  busi- 
ness" except  the  fees  earned  by  the  testator 
before  his  death,  and  which  were  then  due 
to  his  estate.  A  written  contract  was  entered 
into  between  them,  whereby  the  widow 
agreed  to  sell  to  the  daughter  the  "law  busi- 
ness" of  the  testator,  "consisting  of:  First, 
various  claims  placed  in  the  hands  of  said 
B.  W.  'Ryman  for  collection  and  now  in  the 
law  office  formerly  occupied  by  said  B.  W. 
Ryman;  second,  the  various  causes  now 
pending  in  the  court  of  this  state  in  which 
the  said  E.  W.  Ryman  was  representing  as 
attorney  one  or  the  other  parties  so  repre- 
sented by  said  E.  W.  Ryman,  who  have  not, 
since  his  death,  employed  another  attorney 
or  attorneys  to  represent  them  in  such 
causes ;  third,  the  good  will  of  such  business. 
It  is  expressly  understood  and  agreed  that 
this  conveyance  carries  with  it  all  of  the 
present  interest  of  the  party  of  the  first  part 
in  said  business  as  beneficiary  under  said 
will;  but  does  not  embrace  or  include  any 
fees  which  have  been  earned,  but  not  col- 
lected, by  the  said  E.  W.  Ryman  prior  to 
his  death,  nor  any  choses  In  action  of  any 
kind  held  by  or  belonging  to  said  E.  W. 
Ryman  in  connection  with  his  said  business 
at  the  time  of  his  death,  nor  any  claim  or 
pending  cause  wherein  the  party  of  the  first 
part  has  already  made  arrangements  with 
another  attorney  or  attorneys  to  handle  the 
same.  It  is  further  expressly  understood  and 
agreed  that  this  conveyance  is  made  subject 
to  the  consent  and  approval  of  the  various 
clients  of  the  said  E.  W.  Ryman  whose  in- 
terests were  represented  by  him  as  attorney 
in  the  various  matters  and  things  embraced 


in  this  conveyance.'*  The  consideration  nam- 
ed in  the  contract  was  $2,500,  to  be  evidenced 
by  the  promissory  note  of  the  daughter,  pay- 
able five  years  from  the  date  ot  the  con- 
tract, with  interest  at  the  rate  of  8  per  cent 
per  annum,  to  be  paid  annually.  The  con- 
tract also  contained  a  recital  that  the  exe- 
cutor was  requested  to  pay  over  to  the  widow 
so  much  of  the  $8,000  bequeathed  to  the 
daughter  in  the  will  of  the  testator  as  may 
be  necessary  to  pay  off  the  note.  In  addi- 
tion to  the  contract,  the  daughter  also  ex- 
ecuted her  note  comformably  to  the  terms  of 
the  contract;  the  transaction  occurring  on 
or  about  March  4,  1908.  The  will  appointed 
Lula  B.  Ryman  and  L.  Kennedy  as  executrix 
and  executor.  The  power  of  investment  of 
the  cash  legacy  to  Lula  M.  Ryman  was  con- 
ferred exclusively  upon  L.  Kennedy.  In  1911 
Lula  M.  Ryman  instituted  an  action  against 
L.  Kennedy  and  Lula  B.  Byman  Individually 
and  as  executors,  seeking  to  cancel  the  con- 
tract as  well  as  the  note  given  in  pursuance 
thereof;  to  enjoin  the  payment  or  transfer 
of  the  note;  and  to  recover  all  sums  that 
may  have  been  paid  over  to  Lula  B.  Ryman 
on  the  strength  of  the  contract  One  ground 
relied  on  for  the  relief  sought  was  that  the 
thing  the  widow  attempted  to  sell  was  not  a 
subject-matter  of  sale,  and  that  the  note 
and  obligations  imposed  upon  Lula  M.  Ryman 
by  the  terms  of  the  contract  were  without 
consideration. 

Haygood  &  Cutts  and  McDonald  &  Gran- 
tham, all  of  Fitzgerald,  and  Dean  EX  Ryman, 
of  Atlanta,  for  plaintiff  in  error.  L.  Ken- 
nedy, of  Fitzgerald  and  Hal  Lawson,  of  Ab- 
beville, for  defendants  in  error. 

ATKINSON,  J.  (after  stating  the  facte 
as  above).  Fees  earned  but  not  collected  by 
the  testator  prior  to  his  death,  and  all  choses 
in  action  belonging  to  the  testator  in  con- 
nection with  his  law  business  at  the  time  of 
his  death,  and  pending  claims  wherein  the 
party  of  the  first  part  had  made  arrange- 
ments with  other  attorneys  to  handle,  were 
expressly  excluded  from  the  sale,  and  noth- 
ing was  left  upon  which  the  contract  could 
operate.  The  professional  skill  of  the  testa- 
tor as  a  lawyer  entered  into  the  contract  of 
employment  by  his  cliente,  and  the  possibil- 
ity that  after  his  death  his  clients  would 
consent  to  the  selection  of  other  counsel 
by  the  executors  or  others  is  too  remote  a 
contingency  to  rehder  the  "good  will"  of  the 
testator  a  subject-matter  of  sale.  Civil  Code, 
§§  4117,  4953.  The  "law  business,"  by  the 
reservation  contained  in  the  contract,  was 
stripped  of  its  substance,  and  there  was  no 
consideration  whatever  to  support  the  con- 
tract. It  was  error  to  dismiss  the  petition 
on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(141  Oa.  97) 

McOINNIS    ▼.   BBUMBELOW. 
(Supreme  Court  of  Georgia.     Dec.  10,  1913.) 

(Syllalm  5y  the  Court.) 

Municipal  Cobpobations  (|  705*)— Streets 
— Injtjby  to  Pedestrian— Liabilitt. 

The  petition  in  this  case  alleging  that 
while  the  plaintiff  was  passing  along  a  street 
of  a  named  city  and  was  in  the  proper  use  of 
that  portion  of  the  street  along  which  she  was 
walking,  without  fault  or  negligence  on  her 
part,  and  while  in  the  exercise  of  due  care,  she 
was  struck  and  injured  by  a  buggy  driven  by 
the  defendant,  through  his  negligence  in  driv- 
ing at  a  too  high  rate  of  speed,  and  without  due 
care  and  caution,  and  there  being  evidence  to 
sustain  the  allegations  of  the  petition,  the  court 
erred  in  granting  a  nonsuit  at  the  conclusion 
of  plaintiff's  testimony. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1615-1517;  Dec. 
Dig.  §  705.  •] 

Error  from  Superior  Court,  MUton  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  by  Bettie  McGinnis  against  George 
Brumbelow.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

J.  Z.  Foster,  of  Marietta,  and  Howell 
Brooke,  of  Canton,  for  plaintiff  in  error. 
J.  P.  Brooke,  of  Alpharetta,  for  defendant  in 
error. 

■ 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(141  Ga.  153) 

GORE  V.  GORE. 

(Supreme  Court  of  Georgia.    Dec  18, 1013.) 

(SyUahui  5y  the  Court.) 

^^MPOBARY  Alimony  ^  Dibcbetion^Attob- 
nkt's  Fees— Review. 

In  view  of  the  evidence  this  court  cannot 
say  that  there  was  such  a  manifest  abuse  of 
discretion  in  granting  temporary  alimony  and 
attorney's  fees  as  to  require  a  reversal  of  the 
order. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;   Frank  Park,  Judge. 

Action  1>y  M.  B.  Gore  against  W.  A.  Gore 
for  divorce.  From  a  decree  grranting  tem^o- 
rary  alimony  and  attorney's  fees,  defendant 
brings  error.    Affirmed. 

E.  E.  Cox,  R.  L.  Cox,  and  J.  M.  Mayo,  Jr., 
all  of  Camilla,  Pomp  Perkins,  of  Sale  City, 
and  Pope  &  Bennet,  of  Albany,  for  plaintiff 
in  error.  R.  J.  Bacon,  Jr.,  and  R.  H.  Ferrell, 
both  of  Albany,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(HI  Oa.  l»)  == 

GOBMAN  et  aL  y.  CENTRAL  OF  GEORGIA 

RY.  CO. 
(Sapreme  Court  of  Georgia.    Dec.  12,  1913.) 

(Sylluhue  ly  the  Court.) 

BxcKFTiONS,  Bill  or  (§  58*)->Servigb. 

Where  a  bill  of  exceptions  fails  to  show 
any  service  thereof  upon  tne  opposite  party  or 


his  counsel,  or  any  acknowledgment  or  waiver 
of  service,  and  the  only  showing  as  to  service 
is  an  affidavit,  accompanying  the  brief  of  coun- 
sel for  plaintiff  in  error,  to  the  effect  that, 
within  the  time  required  by  law,  he  forwarded 
by  registered  mail  to  the  address  of  counsel 
for  defendant  in  error  a  copy  of  Uie  bill  of 
exceptions  and  received  a  return  registry  re- 
ceipt therefor,  signed  by  an  agent  of  such 
counsel  (which  receipt  is  attached  to  the  affi- 
davit), the  writ  of  error  will  be  dismissed. 
Civ.  Code  1910,  {  6160;  Albritton  ▼.  Tygart, 
139  Ga.  231,  77  S.  E.  28. 

[Ed.  Note.~For  other  cases,  see  Exceptions, 
Bill  of,   Cent   Dig.   §§   100-105;    Dec.  Dig.   § 

Error  from  Superior  Court,  Talbot  County ; 
S.  P.  Gilbert,  Judge. 

.  Action  between  J.  B.  Gorman  and  others, 
for  use,  etc,  against  the  Central  of  Georgia 
Railway  Company.  From  the  judgment,  the 
parties  first  mentioned  bring  error.  Dis- 
missed. 

Ferryman  &  Ferryman,  of  Talbotton,  for 
plaintiffs  in  error.  Battle  &  Hollls,  of  Colum- 
bus, for  defendant  in  error. 

HILL.  J.  Writ  of  error  dismissed.  All  the 
Justices  concur. 


a^  Oa.  m) 

CONELLT  ▼.  SWANN. 
(Supreme  Court  of  Georgia.    Dec  11,  1913.) 

(Byllabue  hy  the  Court.) 
1.  DowsB  (§  12*)~ExisTSNCB  or  Right— 'Db- 

TEBMINATION. 

A  widow  may  have  dower  assigned  to  her 
in  lands  of  which  the  husband  was  seised  and 
possessed  at  the  time  of  his  death.  Civ.  Code 
1910,  §  5247.  The  status  at  the  time  of  the 
death  of  the  husband  fixes  the  right  of  the 
widow  to  dower,  and  not  subsequent  acts  of 
the  administrator  of  the  intestate's  estate. 

[Bd.    Note.~For    other    cases,    see    Dower, 
Cent  Dig.  §§  3&-i3,  48 ;   Dec  Dig.  |  12.*] 

2.   DOWBB  (§  12*)— ASSXONMBNT— LANUB  FABT- 

LY  Paid  for. 

Section  5248  of  the  Civil  Code  of  1910, 
provides  when  dower  may  be  assigned  in  lands 
held  under  deed,  bond  for  titles,  etc.,  where  a 
portion  of  the  purchase  money  has  been  paid, 
but  the  estate  in  dower  shall  be  liable  for  the 
unpaid  purchase  poney  where  the  vendee  held 
under  bond  for  titles.  This  section  is  not  ap- 
plicable to  the  instant  case.  It  contemplates  a 
status  brought  about  by  the  husband  in  his  life- 
time in  paying  part  of  the  purchase  money, 
and  is  applicable  to  cases  of  "unpaid  purchase 
money  where  the  vendee  held  under  bond  for 
titles,"  etc 

[Ed.    Note.— For    other    cases,    see    Dower, 
Cent.  Dig.  IS  8^-43,  48 ;   Dec  Dig.  |  12.*] 

8.  DowBB  (§  12*)— AssiONiCBNT— Lands  Pabt- 
LT  Faid  fob. 

Consequently,  where  one  borrows  money 
and  secures  the  note  given  for  the  same  by  an 
absolute  deed  to  land,  and  the  lender  executes 
a  bond  for  title  to  reconvey  the  land  upon  pay- 
ment of  the  debt  secured  b^  the  deed;  and  the 
borrower  dies  insolvent  without  having  made 
any  payment  on  the  note,  but  the  administra- 
tor of  the  borrower  pays  one  year's  interest, 
the  widow  of  the  borrower,  over  objection  oi 
the  administrator,  cannot  have  dower  in  the 
lands  assigned  to  her  under  section  5248  of 
the  Civil  Code  of  1910.  McDonald  v.  McDon- 
ald, 120  Ga.  403,  47  S.  B.  918;   Harris  v.  Pow- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


664 


80  SOUTHEASTBRN  RBPORTBB 


(Ga. 


ers,  129  Ga.  74(8),  68  S.  B.  1038,  12  Ann. 
Cas.  475. 

(a)  And  this  is  so,  although  the  widow  offers 
to  contribute  to  the  administrator  of  her  de- 
ceased husband  her  proper  share  of  the  inter- 
est he  paid  as  a  credit  on  the  debt  due  the 
lender  as  a  step  towards  redeeming  the  land. 

(b)  The  court  did  not  err  in  directing  a  ver- 
dict against  the  applicant  for  dower. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dig.  if  36-43, 48;  Dec.  Dig.  §  12.*] 

Error  from  Superior  Ck>iirt,  Newton  Gotin- 
ty ;  L.  8.  Roan,  Judge. 

Action  by  Emma  C!onell7  against  J.  T. 
Swann,  administrator.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Rogers  &  EJioz,  of  Covington,  for  plaintiff 
In  error.  C.  C.  King,  of  Covington,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(141  Qo.  96) 

TRAIN  et  aL  t.  EMERSON. 

(Supreme  C^nrt  of  Qeorgia*    Dec  10,  1013.) 

(8yUaJ>u9  hy  the  Court,) 
Limitation  of  Actions  (§  48*)~Pbincipal 

AND    STTSBTT    (i    200*)    —    CONTBIBUTION    — 

Right  or  Action. 

Three  of  four  sureties,  who  have  paid  the 
debt  of  their  principal,  may  jointly  sue  their 
cosurety  for  contribution,  founding  their  action 
upon  the  obligation  containing  the  contract  of 
suretyship,  and  will  have  the  same  time  within 
which  to  bring  suit  as  the  creditor  would  have 
had  on  the  same  Instrument. 

[Ed.  Note.— For  other  cases,  see  Umitation  of 
Actions,  Cent.  Dig.  U  250-265,  351 :  Dec.  Dig. 
}  48  ;♦  Principal  and  Surety,  Cent.  Dig.  ${  641- 
650;    Dea  Dig.  i  200.*] 

Brror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  W.  F.  Train  and  others  against 
0.  A.  Bmerson.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

O'Byme,  Hartrldge  A  Wright,  of  Savan- 
nah, for  plaintiffs  In  error.  F.  P.  Mclntlre, 
of  Savannah,  for  defendant  In  error. 

BVANS,  P.  J.  Three  of  four  sureties  of 
an  insolvent  principal,  who  had  paid  the 
principal's  debt,  sued  the  other  surety  to 
recover,  on  the  note  which  contained  the  con- 
tract of  indebtedness,  one-fourth  of  the 
amount  so  paid.  The  suit  was  brought  more 
than  four  years  after  the  payment,  and 
within  six  years  of  the  maturity  of  the  note; 
and  the  question  is  whether  the  action  is 
barred.  If  the  suit  is  good  as  one  on  the  note, 
then  the  period  of  limitation  is  six  years, 
and  the  sureties  paying  the  note  are  not 
barred  of  their  right  to  have  contribution  of 
their  cosurety.  On  the  other  hand,  if  the 
plaintiff's  right  to  contribution  can  only  be 
predicated  on  an  Implied  promise  of  reim- 
bursement, springing  from  the  fact  of  pay- 
ment   alone,    the   limitation   period    within 


which   the  action  must  be  brought  to  en- 
force the  liability  is  four  years. 

It  is  the  doctrine  of  the  dvll  law,  and  was 
the  doctrine  of  the  English  courts  of  chan- 
cery in  Lord  Hardwlcke's  day  and  at  the 
time  of  the  Revolution,  that  the  surety  is 
entitled,  upon  payment  of  the  debt  of  his 
principal,  not  only  to  have  full  benefit  and 
control  of  all  securities  which  the  creditor 
has  taken  to  assure  his  debt,  but  also  to  be 
substituted,  as  to  the  very  debt  Itself,  to 
the  creditor  and  to  have  it  assigned  to  him. 
Ex  parte  Crisp,  1  Atk.  133;  Morgan  v.  Sey- 
mour, 1  Ch.  R.  64.  Subsequently  the  English 
chancery  courts,  beginning  with  Capls  v. 
Mlddleton,  1  Tur.  &  Russ.  224,  while  admitp 
ting  the  general  doctrine  that  a  surety  pay- 
ing his  principal's  debt  Is  subrogated  to 
every  remedy  which  the  creditor  has,  and  to 
have  an  assignment  of  all  securities  in  the 
hands  of  the  creditor,  yet  denied  him  the 
right  of  substitution  to  the  obligation  on 
which  he  Is  surety,  upon  the  technical  Idea 
that  the  obligation  was  extinguished  by  the 
payment  The  divergen^ce  of  the  English 
courts  was  upon  the  effect  of  payment;  In 
the  earlier  cases  it  was  held  that  by  payment 
the  surety  was  entitled  to  be  substituted,  as 
to  the  very  debt  Itself,  to  the  creditor,  by 
way  of  equitable  assi^ment,  while  In  the 
later  cases  it  was  held  that  payment  extin- 
guished the  obligation.  The  whole  subject 
was  learnedly  and  elaborately  discussed  by 
Nlsbet,  J.,  in  Lumpkin  v.  Mills,  4  Ga.  343; 
and  this  court  in  that  case  reached  the  con- 
clusion that  the  principle  which  supports  the 
right  of  substitution  to  the  creditor's  collat- 
erals and  remedies  applies  with  equal  force 
to  the  surety's  right  to  have  a  transfer  of 
the  particular  contract  containing  his  obli- 
gation. The  holding  of  the  court  was  that 
a  surety  who  has  paid  the  debt  of  his  prin- 
cipal is  entitled  to  occupy  the  place  and  be 
substituted  for  the  creditor  upon  the  original 
evidence  of  debt 

In  Hull  V.  Myers,  00  6a.  674,  1%  S.  B.  653, 
it  was  held  that,  as  a  result  of  the  Code 
(Civil  Code  of  1010,  H  3567,  3568),  sureties 
who  have  paid  more  than  their  pro  rata 
share  of  the  debt  may  sue  jointly  a  cosurety 
for  contribution,  .founding  their  action  upon 
the  obligation  containing  the  contract  of  sure- 
tyship, and  will  have  the  same  time  within 
which  to  bring  suit  as  the  creditor  would 
have  had  on  the  same  Instrument  This  hold- 
ing is  criticised  as  obiter  dicta  and  beside 
the  point  for  actual  decision  in  the  case. 
The  authorities  cited  in  the  opinion  sustala 
such  an  action  in  equity  with  all  the  parties 
before  the  court;  and  whether  the  Code 
sections  serve  to  convert  the  right  of  sub- 
stitution from  an  equitable  to  a  legal  right 
becomes  quite  immaterial  since  the  enact- 
ment of  our  uniform  procedure  act,  which 
permits  the  enforcement  of  equitable  and 
legal  rights  in  the  same  action  in  a  court 
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having  Jurisdiction  to  administer  both.  The 
right  of  action,  and  the  limitation  thereon  as 
stated  in  the  opinion,  are  supported  by  au- 
thority and  reason. 

Some  eonfuslon  may  have  arisen  from  the 
terminology  used  in  Sherling  v.  Long,  122 
Ga.  7d7,  50  S.  E.  035,  in  describing  a  Joint 
principal  as  a  Joint  obligor.  In  that  case 
two  principals  gave  a  note,  and  one  paid  it 
and  sued  the  other  for  contribution.  The 
writer  of  this  opinion  also  wrote  that,  and 
endeavored  to  point  out  the  distinction  be- 
tween a  surety  who  proceeds  against  his 
cosurety  for  contribution,  upon  the  footing 
of  being  substituted  to  the  creditor's  rights 
and  remedies,  and  that  of  a  principal  who 
sued  his  coprlncipal  for  contribution.  With 
this  explanation  there  can  be  no  confusion  in 
our  cases  on  this  subject.  -See  Bigby  t. 
Douglas,  123  Ga.  635,  51  S.  E.  G06. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(141  Ga.  78) 

AMEBICAN   NAT.    BANK    v.    ROBINSON 

et  al. 

(Supreme  Court  of  Georgia.     Dec.  9,   1913.) 

{SyUahu9  5y  the  Court.) 

Receivers  (f|  80*)— Sttit  Against  Debtor^ 

Injunction. 

Where  a  creditor  brought  suit  in  a  city 
court  on  a  note  against  an  insolvent  debtor,  to 
obtain  a  common-law  judgment  against  the  debt- 
or for  principal,  interest,  and  attorney's  fees, 
and  no  equitable  relief  was  sought,  it  was  er^ 
ror,  on  the  application  of  receivers  of  the  debt- 
or, to  order  that  the  creditor  be  made  a  party 
to  receivership  proceedings  pending  in  the  su- 
perior court,  ana  to  enjoin  the  creditor  (plain- 
tiff in  error)  from  the  further  prosecutioo  of  its 
suit  in  the  city  court  Oitisens'  Bank  v.  Hub- 
bard, 70  6a.  411;  and  see  Bradford  v.  Cool- 
edge,  103  Ga.  753,  30  S.  E.  679. 

[Ed.  Note.— For  other  cases,  see  Beeeivers, 
Cent.  Dig.  {  149;   Dec  Dig.  $  80.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  Pendleton,  Judge. 

Action  by  J.  D.  Robinson  and  others,  re- 
oetvers,  against  the  American  National  Bank. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.     Reversed. 

Smith,  Hanmiond  &  Smith,  of  Atlanta,  for 
plaintiff  In  error.  Chas.  T.  &  L.  C  Hopkins, 
of  Atlanta,  for  defendants  in  error. 

HTTJ*,  J.  Judgment  reveraed.  AU  the 
Justices  concur. 

(141  Ga.  186) 

WILLIAMS  T.  BRIDGES. 
(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(ByUahvt  hy  the  Court.) 

IlfTBBI,0Ct7T0&T     iNjrUNCTION— DBNIAIt-OoN- 

DinoNS— iNmacNCTY  Bond. 

In  view  of  the  allegations  of  the  petition 
(which  were  not  denied)  and  the  prayers  there- 
of, the  judge  did  not  err  in  refusing  to  grant  an 
interlocutory  injunction  on  condition  that  the 
defendant  give  bond  in  a  designated  sum^ 
which  appears  sufficient  for  plaintifirs  protec- 


tion—to pay  plaintiff  any  amount  he  may  finally 
recover  In  the  case;  and  this  is  true,  regard- 
less of  whether  there  was  error  in  excluding 
certain  evidence  offered  by  the  plaintiff. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Franlc  Park,  Judge. 

Action  by  W.  M.  Williams  against  R.  L. 
Z.  Bridges.  From  an  order  denying  com- 
plainant's application  for  an  interlocutory  In- 
lunctlon,  he  brings  error.    Affirmed. 

W.  I.  Geer,  of  Oolqultt,  for  plaintiff  in  er- 
ror. Albert  H.  Russell,  of  Bainbridge,  and 
W.  O.  Fleming,  of  Bainbridge,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


=  (X41  Ga.  151) 

CRANB  V.  JONES. 
(Supreme  Court  of  Georgia.    Dec  IS,  1913.) 

(8yllahu$  5y  the  Court.) 

Inteblooutoby    Injunction  ^  Rsfusai*   Ta 
Grant. 

The  judge  did  not  err  in  refusing  to  grant 
an  interlocutory  injunction. 

Error  from  Superior  Court,  Clark  County; 
C.  H.  Brand,  Judge. 

Action  by  R.  S.  Crane,  as  administrator, 
etc.,  against  Mrs.  W.  A.  Jones.  From  an  or- 
der denying  an  interlocutory  Injunction, 
plaintiff  brings  error.    Affirmed. 

Cobb  &  Erwln,  of  Athens,  for  plaintiff  In 
error.  Geo.  a  Thomas  and  Jno.  J.  &  Roy 
M.  Strickland,  all  of  Athens,  for  defendant 
in  error. 

FISH,  0.  J.  Judgment  affirmed.  AU  the 
Justices  concur. 

a4i  Ga.m) 
STANDARD    OIL    CO.    ▼.    MONTGOMERY 

etaL 

(Supreme  Court  of  Georgia.     Dec  U,  1913.) 

(Syllahut  ly  the  Court.) 

Appeal  and  Ebbob  (i  781*)~Revibw— Tbb- 
MiNATiON    of    Contbovebst— Moot    Qxtes- 

TION- 

A  defendant  in  fi.  fa.  filed  a  petition  to  en- 
join the  enforcement  of  the  levy  of  the  fi.  fa. 
upon  his  property,  on  the  ground  that  the  judg- 
ment on  which  the  fi.  fa.  was  based  was  void. 
An  interlocutory  injunction  was  refused,  and  a 
writ  of  error  taken  to  this  judgment  without 
obtaining  an  order  for  supersedeas.  Subse- 
quently the  property  was  brought  to  sale  and 
purchased  by  the  defendant  in  fi.  fa.  for  a 
sum  more  than  sufficient  to  discharge  the  fi. 
fa.  From  the  proceeds  of  the  sale  the  sheriff  set- 
tled the  fi.  fa.  and  returned  the  balance  of  the 
proceeds  to  the  attorneys  of  record  of  the  de- 
fendant in  fi.  f a.  Upon  the  call  of  the  case  in 
this  court,  and  the  foregoing  facts  being  ad- 
mitted, the  writ  of  error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  eS^W,  8122 ;  Dec.  Dig.  I 
781.*] 

Error  from  Supetior  Court,  Jeff  Davis 
County ;  C  B.  Conyers,  Judge. 
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(Action  between  R.  M.  Montgomery  and 
others  and  the  Standard  Oil  Company. 
From  an  order  denjdng  an  interlocutory  In- 
junction, the  Oil  Company  brings  error.  Dis- 
missed. 

Grant  &  Rogers,  of  Hazlehurst,  and  Ander- 
son, Felder,  Co  burn  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  S.  D.  Dell,  of  Hazle- 
hurst, for  defendants  in  error. 

EVANS,  P.  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(141  Ga.  89) 

NICHOLS  V.  JOHNSON. 
(Supreme  Court  of  Georgia.     Dec  10,  1913.) 

(Syllabus  5y  the  Court.) 

1.  Lotteries  (S  15*)— Action  on  Contbact— 
Defenses. 

The  Southern  Loan  &  Trust  Company,  a 
corporation,  issued  certain  certificates,  each 
of  which  was  designated  a  "loan  investment 
contract"  Each  certificate  recited  that,  in 
consideration  of  the  initial  payment  of  a  desig- 
nated sum  and  monthly  installments  thereafter, 
the  company  issued  "this  contract"  to  the  pur- 
chaser (naming  Mm)  or  to  his  legal  heirs  or 
assigns.  Certain  rights  and  valuable  privileges 
to  the  holder  were  specified.  Nichols,  havmg 
purchased  from  the  corporation  a  number  of 
these  certificates,  sold  them  to  Johnson,  repre- 
senting that  the  corporation  issuing  the  certif- 
icates was  solvent  and  the  contracts  were  then 
ready  to  participate  in  a  loan,  that  nothing 
more  was  to  be  paid  on  the  contracts  to  enti- 
tle the  holder  to  participate  In  a  loan,  that  the 
contracts  had  a  market  value  of  the  sum  paid, 
and  that  if  these  representations  are  untrue 
he  would  reimburse  him  for  the  money  paid. 
Subsequently  Johnson  instituted  suit  against 
Nichols  upon  a  breach  of  the  contract  to  reim- 
burse. Held,  in  a  suit  of  this  character  it  is 
unnecessary  to  determine  whether  the  company 
issuing  the  certificates  was  engaged  in  a  lottery 
enterprise.  If  *so,  the  parties  to  the  contract 
of  sale  are  not  in  pari  delicto  with  the  corpo- 
ration which  issued  the  certificates.  Roney  v. 
Crawford,  135  Ga,  I,  68  S.  B.  701. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  {  16;  Dec.  Dig.  §  15.*] 

2.  Contbact  or  Sale. 

The  contract  of  sale  was  not  void  on  ac- 
count of  vagueness. 

3.  Excerpts  fbom  Chahob. 

Certain  excerpts  from  the  charge,  on 
which  error  was  assigned,  were  authorized  by 
the  pleadings  and  evidence. 

4.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  G.  Johnson  against  J.  B.  Nich- 
ols. Judgment  for  plaintiff,  and  defendant 
brings  error.    Afllrmed. 

Tindall  &  Silverman,  of  Atlanta,  for  plain- 
tiff in  error.  Felder,  Anderson,  Dillon  & 
Whitman,  of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  afilrmed.  All 
the  Justices  concur. 


(141  Oa.  110) 
CLARK  v.  DALLAS  LAND  CO.  et  aL 
(Supreme  Court  of  Georgia.     Dec.  11,  1913.) 

(Syllahus  by  the  Court.) 

Appeal  and  Erbob  (|  70*)— Inteblooutobt 
Order— Pabties—Re  view. 

The  American  National  Bank  of  Pensacola, 
as  transferee,  instituted  suit  on  a  promissory 
note  against  E.  E.  Clark  to  recover  a  stated 
amount  of  principal  and  interest  and  attorney's 
fees.  (Hark  filed  an  answer,  which,  after  ad- 
mitting certain  paragraphs  of  the  petition  and 
denying  others,  set  up,  additionally,  that  the 
suit  was  on  a  series  of  notes  given  for  the 
purchase  of  land,  and  that  the  maker  was  in- 
duced to  sign  the  notes  bv  false  representations 
of  the  payee,  and  was  thereby  defrauded,  and 
that  the  American  National  Bank  was  not  the 
bona  fide  holder  of  the  note,  but  was  suing 
merely  for  the  convenience  of  the  land  com- 
pany. The  plea  contained  a  prayer  that  the 
Dallas  Land  Company  be  made  a  party,  that 
the  contract  for  the  sale  of  the  land  be  can- 
celed, and  that  all  of  the  notes  be  also  surren- 
dered and  canceled.  Upon  demurrer  to  the  an- 
swer, the  court  dismissed  so  much  of  it  as 
sought  to  make  the  land  company  a  party,  and 
refused  to  pass  on  the  other  grounds  of  de- 
murrer. The  bill  of  exceptions  assigns  er- 
ror upon  this  ruling,  and  it  aoes  not  otherwise 
appear  that  the  case  was  finally  disposed  of  in 
the  trial  court.    Held: 

(a)  The  refusal  of  the  court  to  make  a  stran- 
ger a  party  to  the  proceeding  is  interlocutory 
in  its  nature,  and  a  writ  of  error  will  not  lie 
to  such  refusal,  where  there  has  been  no  final 
judgment  in  the  case.  McConnell  v.  West,  105 
Ga.  468,  30  S.  E.  654;  Ray  v.  Anderson,  117 
Ga.  136,  43  S.  E.  408. 

(b)  Under  the  special  facts  of  the  case,  it 
is  ordered  that  the  plaintiff  in  error  have  leave 
to  file  the  official  copy  of  the  bill  of  exceptions, 
now  in  the  office  of  the  derk  of  the  superior 
court,  as  exceptions  pendente  lite.  Working- 
men's  Union  Association  v:  Reynolds,  138  Ga. 
123,  74  S.  B.  838:  Bozeman  v.  Ward-Truitt 
Co.,  141  Ga.  — ,  80  S.  B.  320. 

[Ed.  Note. — For  other  cases,  see  Appeid  and 
Error.  Cent.  Dig.  §§  367-378,  386,  411;  Dec 
Dig.  i  70.*] 

Error  from  Superior  Court,  Fulton  County ; 
J.  D.  Pendleton,  Judge. 

Action  by  the  Dallas  Land  Company  and 
another  against  B.  EL  Clark.  From  an  order 
sustaining  a  demurrer  to  a  part  of  defend- 
ant's answer,  he  brings  error.  Dismissed* 
with  directions. 

W.  R.  Hammond,  of  Atlanta,  for  plaintiff 
in  error.  Dorsey,  Shelton  &  Dorsey,  of  At- 
lanta, for  defendants  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed, 
with  directions.    All  the  Justices  concur. 


a41  Oa.  UO) 
TALLET  v.  BEAVERS.  Chief  of  Police. 
(Supreme  Court  of  Georgia.     Dec.  11,  1913.) 

(Syllabite  by  the  Court.) 

1.  Ckotinal  Law  (§  1216*)— Satisfaction  of 
Sentence— Insane  Person. 

Where  one  is  convicted  of  offenses  against 
municipal  ordinances,  and  becomes  insane  aft- 
er his  conviction  but  before  performance  of  the 
sentences,    and,  having   been    so   adjudged,    is 


•Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dlff.  Key-No.  Serlea  ft  Rep'r  Indexes 
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sent  to  the  state  ■anitarinm,  he  may,  after  his 
discharge  from  that  institutioii  \*'a8  not  insane/' 
and  in  the  absence  of  proof  that  he  is  in  fact 
insane,  be  taken  into  custody  and  compeUed  to 
perform  the  unexecuted  sentences. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (f  8310-^19;  Dec  Dig.  § 
1216.*] 

2.  CBiiaNAi.  Law  (|  1216*)— Satisfaction  of 

Sentence— Insane  Person. 

The  court  did  not  err  in  refuedng  the  ap- 
plication for  the  discharge  of  the  person  alleg- 
ed to  be  illegally  detained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  331(>-«319;  Dec  Dig.  S 
1216.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Habeas  corpus  by  W.  B.  Talley,  as  next 
friend,  against  J.  L.  Beavers,  Chief  of  Police. 
The  prisoner  was  remanded,  and  petitioner 
brings  error.    Affirmed. 

John  Y.  Smith,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

BECK.  J.  W.  B.  Talley  Instituted  habeas 
corpus  proceedings  to  secure  the  release  of 
H.  W.  Talley,  alleged  to  be  unlawfully  de- 
tained by  J.  L.  Beavers,  chief  of  police  of  the 
city  of  Atlanta.  "The  respondent  answered 
that  H,  W.  Talley  was  being  held  under  cer- 
tain sentences  imposed  by  the  recorder's 
court  of  the  dty  of  Atlanta,  which  sentences 
had  not  been  executed,  and  which  had  been 
imposed  after  convictions  of  violations  of 
certain  municipal  ordinances;  and  that  after 
those  convictions  he  was  confined  in  the 
state  sanitarium,  but  had  been  discharged 
therefrom  and  had  returned  to  Atlanta  at 
the  time  he  was  arrested  for  the  purpose  of 
compelling  him  to  undergo  the  penalties  im- 
posed by  the  sentences  referred  to.  It  ap- 
pears from  the  evidence  that  the  person  held 
In  custody  was  tried  on  a  writ  of  lunacy  on 
July  9,  1012,  and,  being  adjudged  insane, 
was  committed  to  the  state  sanitarium  at 
MiUedgeville ;  and  that  on  the  14th  of  Oc- 
tober, 1912,  he  was  released  therefrom. 
There  was  no  plea  of  insanity  at  the  time  of 
the  trial  and  conviction  of  the  accused.  The 
Judge  bearing  the  application  remanded  the 
prisoner  to  custody. 

[1 ,  2]  The  court  did  not  err  in  denying  the 
application.  The  adjudication  on  the  9th  of 
July,  1912,  that  H.  W.  Talley  was  insane,  rais- 
ed no  such  presumption  as  to  the  condition 
of  bis  mind  at  the  time  of  the  conviction  of 
the  ofiTenses  for  which  he  was  convicted  and 
sentenced,  as  would  affect  the  validity  of  the 
sentences.  The  sentences  imposed  stood  open ; 
they  bad  not  been  executed;  and,  when  the 
prisoner  under  sentence  returned  from  Mil- 
ledgeville,  no  reason  existed  why  he  should 
not  be  compelled  to  perform  the  sentences. 
There  was  no  presumption,  under  the  facts 
in  the   case,  that  he  was  still  insane;   for. 


under  the  provisions  of  section  1574  of  the 
Civil  Code,  it  is  provided:  "Lunatics,  epilep- 
tics, idiots,  and  demented  inebriates  shall  be 
admitted  to,  and  discharged  from,  the  sanita- 
rium under  such  rules  and  regulations  as  the 
trustees  shall  prescribe."  And  at  the  hear- 
ing of  the  application  in  this  case  it  appears 
that  Talley,  the  person  detained  in  custody, 
was  discharged  from  the  sanitarium  on  Oc- 
tober 14,  1912,  *'as  not  insane."  This  was 
shown  by  a  certificate  signed  by  the  superin- 
tendent of  the  institution.  This  certificate 
was  admitted  in  evidence  over  the  objection 
that  there  was  higher  evidence,  and  that 
the  fact  shown  by  the  certificate  was  not 
properly  certified;  but  the  objection  was  over- 
ruled,  and  no  exception  was  taken  by  the 
plaintiflL  in  error  to  this  ruling. 

Considering  the  provisions  of  the  Code  sec^ 
tion  quoted  above,  and  the  certificate  of  the 
superintendent  of  the  state  sanitarium  show- 
ing that  the  prisoner  was  released  "as  not 
insane,"  any  presumption  that  may  have  ex- 
isted that  the  condition  of  mind  of  the  person 
on  the  date  when  he  was  adjudged  insane 
was  continuing  at  the  time  of  his  rearrest 
was  sufficiently  overcome,  even  if  it  was 
necessary  to  introduce  any  evidence  at  all  to 
show  that  the  discharged  Inmate  of  the 
asylum  waa  not  in  the  same  mental  condition 
as  that  in  which  he  was  at  the  time  of  bis 
confinement  If  the  condition  of  H.  W.  Tal- 
ley*s  mind  became  so  impaired  after  his  con- 
viction of  the  offenses  against  the  munic- 
ipal ordinances  for  which  he  was  tried, 
convicted,  and  sentenced  that  it  would  be 
improper  to  enforce  the  performance  of  the 
sentences,  still  they  could  be  enforced  after 
his  restoration  to  sanity,  and  no  argument 
nor  citation  of  authorities  is  necessary  to 
show  this ;  for  even  capital  sentences  which 
are  suspended  under  our  statutes  in  cases 
where  the  convict  becomes  insane  after  con- 
viction may,  upon  his  restoration  to  sanity, 
be  executed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(141  Qa.  143) 

SOUTHERN  BY.   CO.  v.  CITY  OF  ROME 

et  aL 

(Supreme  Court  of  Georgia.     Dec  13,  1913.) 

(8yUahu$  ly  the  Court.) 

Eminent  Domain  (8  47*WCo>7dfmnatton  por 
Streets— Municipal  Cobpobations. 

The  court  below  did  not  err  in  refusing  the 
injunction  sought 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §i  107-120;    Dec  Dig.  S47.*] 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  the  Southern  Railway  Company 
against  the  City  of  Rome  and  other&  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Hamilton  ft  Hutchens,  of  Rome,  and  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  in  error.  Max  Meyerhardt  and 
Maddox  ft  Doyal,  all  of  Rome,  for  defendants 
in  error. 

BECK,  J.  The  dty  of  Rome  institnted 
condemnation  proceedings  against  the  South- 
em  Railway  Company  wherein  the  former 
sought  to  have  condemned  a  strip  of  land 
through  the  yards  of  the  railway  company 
for  the  purpose  of  opening  a  public  street  in 
the  dty  over  the  land  condemned.  The  rail- 
way company  filed  its  petition  seeking  to 
enjoin  the  opening  of  the  street  on  the  g^round 
that  the  same  would  so  seriously  impair  the 
use  of  its  yard  as  to  practically  destroy  it. 
The  evidence  introduced  at  the  interlocutory 
hearing  was  conflicting  as  to  the  seriousness 
of  the  injury  which  would  result  from  the 
opening  of  the  street  through  the  yard.  Con- 
cerning the  extent  to  which  the  opening  of 
the  street  would  be  inconsistent  with  the  use 
of  the  tracks  in  the  yard  by  the  railroad  com- 
pany, the  evidence  shows  that  there  were  six 
tracks  in  use  for  switching  and  storing  cars, 
and  that  a  switch  in  one  of  the  tracks  was 
within  the  limits  of  the  proposed  street  The 
testimony  introduced  by  the  city  was  in  con- 
flict with  that  introduced  by  the  railroad  as 
to  the  danger  resulting  from  the  use  of  the 
street  by  the  public,  inconvenience  which 
would  result  to  the  company  from  the  open- 
ing of  the  same,  the  public  utility,  and  the 
necessity  for  the  proposed  street,  etc.  The 
Judge  refused  the  injunction,  and  the  peti- 
tioner excepted. 

Counsel  f6r  the  plaintiff  in  error  base  their 
contention  that  the  court  erred  in  refusing 
to  grant  the  injunction  mainly  upon  the  prop- 
osition that  the  right  of  eminent  domain  con- 
ferred upon  the  defendant  municipality  does 
not  extend  to  property  which  has  already 
been  appropriated  to  the  prior  public  use  of 
the  kind  for  whidi  these  yards  are  not  being 
used  by  the  railway  company.  It  is  admitted 
that  the  city  may  exercise  the  right  of 
eminent  domain  for  the  purpose  of  acquiring 
land  to  be  used  as  streets  and  alleys,  but  it 
is  insisted  that  this  right  to  condemn  land  al- 
ready appropriated  to  a  public  purpose  for 
a  use  inconsistent  with  that  purpose  must  be 
expressly  granted,  and  that  there  \b  no  sec^ 
tion  or  clause  of  the  charter  of  the  dty  of 
Rome  which  authorizes  the  appropriation  for 
street  purposes  of  property  in  use  as  a 
railway  yard.  In  the  case  of  City  Council  of 
Augusta  V.  Georgia  R.  Co.,  98  Ga.  164,  26  S. 
EX  500,  it  was  said:  "That  the  right  of  emi- 
nent domain  extends  to  property  which  has 
already  been  appropriated  to  a  prior  public 
use  is  not  doubted,  nor  is  the  proposition 
open  to  question  that  the  Legislature  by  ex- 
press enactment  may  authorize  the  appro- 
priation of  the  property  already  devoted  to 
a  public  use  to  another  and  entirely  incon- 
sistent public  use,  whenever  the  necessities 


of  the  public  so  require."  And  in  the  case 
from  which  this  excerpt  is  taken  it  was  held 
that  the  dty  council  of  Augusta  was  properly 
enjoined  from  proceeding  to  condemn  certain 
land  belonging  to  the  petitioner,  a  railroad 
company,  upon  whidi  was  situated  numer- 
ous tracks,  switches,  etc  But  the  ruling  in 
that  case,  to  the  effect  that  the  grant  of  in- 
junction was  proper  there,  was  predicated 
upon  the  ftict  that  under  this  court's  con- 
struction of  the  charter  of  the  dty  of  Augus- 
ta the  authority  to  take  and  use  land  for 
the  purpose  of  opening  new  streets,  etc^ 
whidi  had  already  been  devoted  to  another 
public  purpose,  was  not  expressly  conferred 
by  the  Legislature  upon  the  municipality; 
although  a  general  power  as  conferred  in  the 
charter  upon  the  municipality  to  "open  new 
streets,  change,  widen,  or  to  extend  streets  al- 
ready open  within  the  corporate  limits." 

But  in  the  charter  of  the  city  of  Rome  the 
section  conferring  the  power  to  condemn 
property  for  the  purpose  of  opening  streets 
is  much  broader  and  in  dear  and  unequivocal 
terms  confers  upon  the  munidpality  the  ex- 
press authority  to  condemn  lands  already 
devoted  to  railway  uses  and  other  public 
purposes.  The  language  of  the  legislative 
enactment  to  which  we  ref^r  Is  found  in  the 
act  to  create  a  charter  for  the  city  of  Rome  ap- 
proved August  17,1009,  audinthe  flfty-flrst 
subsection  of  section  27  (Acts  1909,  p.  1285). 
That  part  of  this  section  covering  the  subject 
with  which  we  are  now^concerned  reads  as 
follows:  "Said  dty  may  also  cause  buildings, 
structures  or  other  ♦  •  ♦  public  im- 
provement, to  be  taken  down,  removed  or  ap- 
propriated, upon  payment  of  damages  as 
provided  by  law;  and  may  enter  upon, 
seize,  appropriate  and  condemn  for  streets, 
alleys,  sewers,  drains,  parks,  cemeteries,  or 
other  public  purposes,  all  lands,  easements 
and  rights  of  way,  of  any  person,  company 
or  corporation  owning,  controlling  or  having 
an  interest  in  any  steam  railroad,  electric,  or 
other  street  railway,  or  any  other  property, 
whether  used  for  private  or  public  purposes, 
and  whether  such  lands,  easements  and 
rights  of  way  or  other  public  or  private 
property  be  occupied  by  any  person,  com- 
pany or  corporation  or  not  upon  payment  of 
damages  for  the  purpose  so  taken.  And  in 
case  the  parties  at  interest  cannot  agree,  then 
the  dty  may  proceed  to  assess  the  damage  as 
provided  by  the  laws  of  Georgia  set  out  in 
sections  4657  to  4686  inclusive,  of  the  Code 
of  1895."  The  language  of  the  legislative 
enactment  Just  quoted  is  so  clear  that  no 
construction  of  the  same  is  necessary,  and 
no  argument  is  required  to  show  that  the 
express  authority  referred  to  in  the  exoerpt 
from  the  case  of  City  Coundl  of  Augusta  v. 
Georgia  Railroad  Co.,  supra,  has  been  confer- 
red upon  the  dty  of  Rome.  See,  also,  in  this- 
connection,  the  case  of  City  of  Terre  Haute 
V.  EvansviUe  ft  R.  Co.,  149  Ind.  174,  46  N. 
E.  77,  37  L.  R.  A.  188,  in  which  substantiallr 
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the  identical  qnestion  which  we  have  before 
us  was  dealt  with  at  length,  and  the  ruling 
there  made  la  in  line  with  the  proposition  of 
law  stated  in  the  case  from  our  own  decisions 
referred  to  above.  In  view  of  this  we  do  not 
think  the  court  erred  in  refusing  the  injune- 
tion. 

Judgment  afltoned.  All  the  Justices  con- 
cur. 

(141  Oa.  117) 

PRIOR  Y.  HILTON  &  DODQB  LUMBER 

CO. 

(Supreme  Court  of  Georgia.     Dec.  11«  1913.) 
(ByUalnu  hy  the  Court.) 

1.   CONTBAOTB    (H    16^    19*)  —  PROPOSAL^ AO- 
CXPTANCE. 

If  two  parties  contract  upon  a  considera- 
tion that  an  option  given  or  offer  made  by  one 
to  the  other  shall  remain  open  and  subject  to 
the  acceptance  of  the  latter  until  a  stated  time, 
this  makes  a  binding  contract  to  that  effect 
But  a  mere  proposition  or  offer,  based  on  no 
consideration  though  continuing  in  character, 
or  though  stated  to  be  subject  to  acceptance 
until  a  given  time,  may  be  withdrawn  oefore 
actual  acceptance  or  assent  thereto  by  the  oth- 
er party. 

(a)  Although  a  continuing  offer  may  be  with- 
drawn before  acceptance,  if  it  is  accepted  be- 
fore it  is  withdrawn  or  terminates,  a  contract 
results. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  57-60,  71-92;    Dec.  Dig.  H  16, 

Iva     J 

2.  CoNTBAOTS  (I  9*)— CESTAII9TT— Action  roa 

Bbsach. 

A  petition  alleged  that  the  defendant  of- 
fered to  employ  the  plaintiff  "to  cut  for  it  cy- 
press, ash  and  cottonwood  timber  at  seven  dol- 
lars ($7.00)  per  thousand  feet,  and  pine  timber 
at  six  and  ^o/ipo  dollars  ($6.50)  per  thousand 
feet,  from  the  Sams  lands  at  Cohen's  bluff  on 
the  Savannah  river,  in  the  state  of  (Georgia, 
and  to  rent  to  him  ox  teams  to  haul  said  tim- 
ber at  twenty-five  cents  per  yoke  per  day,  and 
timber  carts  at  twenty-five  cents  each  per  day, 
which  said  offer  was  to  remain  open  until  the 
22d  day  of  September,  190S."  It  was  further 
alleged  that  on  the  21st  day  of  September 
thereafter,  tne  plaintiff  accepted  this  offer,  but 
that  the  defendant  refused  to  allow  him  to 
perform  the  contract.  Heldf  that  the  contract 
sought  to  be  enforced  was  too  uncertain  and 
indefinite  to  furnish  a  basis  for  the  recovery 
of  damages  for  its  breach  on  the  ground  that 
the  plaintiff  had  lost  profits  which  he  would 
have  derived  from  its  performance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ifH  10-20 ;   Dec  Dig.  {  9.*1 

Error  from  Superior  Court,  Mcintosh 
County;  W.  W.  Sheppard,  Judge. 

Action  by  A.  M.  Prior  against  the  Hilton  & 
Dodge  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

A.  M.  Prior  brought  suit  against  the  Hil- 
ton &  Dodge  Lumber  Company,  seeking  to 
recover  damages  for  a  breach  of  contract. 
The  petition  alleged  in  substance  as  follows: 
On  September  14,  1908,  the  defendant, 
through  its  authorized  agent,  ''offered  to 
employ  him  to  cut  for  it  cypress,  ash  and  cot- 
tonwood timber  at  seven  dollars  ($7.00)  per 


thousand  feet,  and  pine  timber  at  six  and 
^<^/ioo  dollars  ((6.50)  per  thousand  feet,  from 
the  Sams  lands  at  Cohen's  bluff  on  the  Sa- 
vannah river,  in  the  state  of  Georgia,  and  to 
rent  to  him  ox  teams  to  haul  said  timber  at 
twenty-five  cents  per  yoke  per  day,  and  tim- 
ber carts  at  twenty-five  cents  each  per  day, 
which  said  offer  was  to  remain  open  until  the 
22d  day  of  September,  1908."  At  the  Instance 
of  the  defendant's  agent,  the  plaintiff  went  to 
the  land  and  examined  it,  and  returned  to 
Savannah  and  notified  the  defendant  on  the 
21st  day  of  September,  1908,  that  he  accepted 
its  offer  as  above  made  to  him.  When  he  did 
so,  the  defendant  refused  to  allow  him  to  per- 
form the  contract,  alleging  as*a  reason  there- 
for that  it  had  already  made  a  contract  with 
another  party  to  cut  the  timber.  He  ex- 
pended the  sum  of  $33  to  examine  the  tract 
of  land  and  the  timber  thereon,  preparatory 
to  accepting  the  offer  thus  made  to  him. 
There  was  on  the  tract  of  land  at  least  a  half 
million  feet  of  cypress,  ash,  and  cottonwood 
timber  and  at  least  a  half  million  feet  of 
pine  timber,  and  the  reasonable  profit  which 
the  plaintiff  would  have  made,  if  he  had  not 
been  prevented  by  the  defendant  from  carry- 
ing out  hlB  contract,  would  have  been  $3  per 
thousand  feet,  aggregating  $3,033.  On  gen- 
eral demurrer  the  court  dismissed  the  action, 
and  the  plaintiil  excepted. 

Geo.  W.  Owens,  of  Savannah,  for  plaintiff 
in  error.  P.  W.  Meldrim,  of  Savannah,  for 
defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Two  grounds  were  urged  in  argu- 
ment to  sustain  the  judgment  dismissing  the 
plaintiff's  petition:  (1)  That  the  contract  was 
unilateral,  lacking  in  mutuality,  and  without 
consideration;  (2)  that  it  was  void  for  un- 
certainty. 

[1]  1.  The  first  contention  stated  was  not 
well  founded.  Where,  for  a  consideration,  an 
option  is  given,  or  offer  made,  which  it  Is 
agreed  shall  remain  open  and  subject  to  ac- 
ceptance for  a  specified  time,  the  party  who 
thus  grants  the  right  to  accept  during  such 
specified  time  cannot  withdraw  the  right  of 
the  other  party  to  accept  or  assent  v^thin 
that  time.  In  such  a  case,  the  right  to  ac- 
cept or  assent  within  the  specified  time  is  a 
right  fixed  by  contract  If,  without  consider- 
ation, a  continuing  offer  is  made,  although 
the  person  making  it  may  state  a  time  within 
which  it  may  be  accepted,  there  is  no  binding 
contract,  and  he  may  withdraw  the  offer  be- 
fore acceptance.  The  two  things  should  not 
be  confused.  In  the  one  case  there  is  a  valid 
contract,  based  ui)on  a  consideration,  to  al- 
low the  offer  or  proposition  to  remain  open 
for  acceptance  until  the  time  specified.  In 
the  other  case,  there  is  a*  mere  offer  or  prop- 
osition, which  is  not  a  contract  until  ac- 
ceptance.   A  mere  offer  or  proposition,  until 
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accepted,  may  be  withdrawn.  If  It  Is  ac- 
cepted before  It  Is  withdrawn  or  terminated, 
a  contract  then  results.  It  is  no  longer  uni- 
lateral, but  becomes  mutual,  and  the  mutual 
promises  will  furnish  sufficient  consideration. 
If  no  time  is  prescribed  for  accepting  an  of- 
fer, it  must  be  done  within  a  reasonable 
.time.  C3ivll  Code  1910,  §  4230;  Black  v.  Mad- 
dox,  104  Ga.  157,  30  S.  B.  723;  Bulck  Motor 
Co.  V.  Thompson,  138  Ga.  282,  286,  75  S.  E. 
354;  21  Am.  &  Eng.  Encyc.  Law  (2d  Ed.) 
926,  929,  933.  What  contracts  must  be  in 
writing,  or  evidenced  by  writing,  under  the 
statute  of  frauds,  is  not  raised  by  the  de- 
murrer or  involved  here. 

In  the  present  case  it  was  alleged  that  a 
proposition  had  been  made  by  the  defendant 
to  the  plainUfiF,  subject  to  acceptance  within 
a  specified  time,  and  that  it  was  accepted 
within  that  time.  There  is  nothing  on  the 
face  of  the  petition  to  show  a  withdrawal  of 
the  proposition  before  its  acceptance.  It  was 
alleged  that,  when  the  plaintiff  notified  the 
defendant  that  he  would  accept  the  proposi- 
tion, the  latter  refused  to  permit  him  to  per- 
form the  contract,  giving  as  a  reason  there- 
for that  it  had  already  made  a  contract  with 
another  party.  This  was  not  sufficient  on  its 
face  to  show  a  withdrawal  of  the  offer  or 
proposition  made  to  the  plaintiff  before  Its 
acceptance,  so  as  to  render  the  petition  sub- 
j^t  to  a  general  demurrer.  Where  a  person 
makes  a  continuing  offer  to  another,  the 
mere  fact  that  he  makes  a  similar  offer  to  a 
third  person,  or  that  the  latter  accepts  It, 
does  not  ipso  facto  amount  to  a  withdrawal 
of  the  outstanding  offer  first  made.  To  with- 
draw a  continuing  offer  comprehends  some- 


thing more  than  the  making  of  an  offer  to 
another  or  an  agreement  with  him. 

[2]  2.  The  contract  alleged  was  too  vague 
and  uncertain  to  furnish  a  basis  for  a  recov- 
ery of  damages.  It  was  alleged  that  the  de- 
fendant offered  to  employ  the  plaintiff  "to 
cut  for  it  cypress,  ash  and  Cottonwood  tim- 
ber" at  a  certain  rate  per  thousand  feet, 
"and  pine  timber"  at  a  specified  rate  per 
thousand  feet,  "from  the  Sams  lands  at  Co- 
hen's bluff  on  the  Savannah  river.  In  the 
state  of  Georgia,  and  to  rent  to  Mm  ox  teains 
to  haul  said  Umber  at  twenty-five  cents  per 
jroke  per  day,  and  Umber  carts  at  twenty-five 
cents  each  per  day."  It  was  not  stated 
whether  the  plaintiff  was  to  cut  from  the 
tract  of  land,  known  as  the  Sams  lands,  all 
of  the  timber  of  the  character  mentioned  to 
be  found  thereon,  or  only  timber  of  certain 
sizes  or  suitable  for  certain  purposes,  or  how 
much  Umber  he  was  to  cut  There  was  no 
statement  as  to  when  the  cutting  was  to  be 
done,  or  where  the  Umber  was  to  be  deliver- 
ed. It  was  not  stated  how  many  ox  teams 
or  timber  carts  were  to  be  furnished  by  the 
defendant,  or  when.  If  a  contract  were  sub- 
stantially alleged,  perhaps  some  details  might 
be  supplied  on  the  doctrine  of  reasonable 
time  or  reasonable  requirement  as  to  what 
was  to  be  furnished.  But  the  offer  here  al- 
leged, and  which  It  was  claimed  became  a 
contract  by  acceptance,  was  too  uncertain  to 
furnish  a  basis  for  recovery.  Bulck  Motor 
Co.  V.  Thompson,  supra.  On  this  ground 
there  was  no  error  in  sustaining  the  demurs 
rer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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(Supreme  Court  of  Appeals  of  VirsinU. 
Jan.  15,  1914.) 

1-  Landlord  and  Tenant  (i  157*)— Impbovk- 
MENTs  BY  Tenant— AoTioNB  it>B  Comfen- 
8ATI0N— Parties.  ^       ,  , . 

Where  one  of  two  lessees  transferred  his 
interest  in  the  lease  to  the  other,  the  transferee 
could  sue  on  the  lessor's  covenant  to  pay  the 
value  of  a  building  erected  by  the  lessees  with- 
out joining  his  transferror  as  a  party. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig,  jfi  571,  572,  574-582,  584- 
600.  602-007 ;   Dec  Dig.  I  157.*] 

2.  Parties  (i  10*)--Ons  Suing  fob  HiMSEiir 
AND  Others. 

A  lessee,  who  executed  a  deed  of  trust  to 
his  interest  under  the  lease  to  secure  a  debt, 
could  sue  in  his  own  behalf  and  in  behalf  of  the 
mortgagee  on  the  lessor's  covenant  to  pay  the 
value  of  a  building  erected  by  the  lessees. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  12 ;   Dec  Dig.  I  10.*] 

3.  Landix)rd  and  Tenant  (S  157*)— Im- 
provements BY  Tenant— Actions— Plead- 
ing. 

Where  hj  a  lease  lessees  covenanted  to 
erect  and  maintain  on  the  demised  premises  a 
building,  and  the  lessor  covenanted  that  at  the 
termination  of  the  lease  he  would  take  such 
building  at  a  valuation  to  be  agreed  upon  as 
therein  provided,  a  special  count  in  assumpsit, 
with  which  the  lease  was  filed  as  an  exhibit, 
was  not  demurrable  as  failing  to  show  a  prom- 
ise by  the  lessor  or  any  consideration  therefor. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  571,  572,  574r-582,  584- 
600,  602-607;   Dec  Dig.  $  157.  •] 

4.  Landlord  and  Tenant  (§  157*)— Im- 
pboyelfents  b.t  tenant— liability  op 
Landlord. 

Under  a  lease  by  which  the  lessees  cove- 
nanted to  erect  a  building  on  the  demised  prem- 
ises, costing  not  more  than  $3,000,  and  the  les- 
sor covenanted  that  at  the  termination  of  the 
lease  he  would  take  the  building  at  a  fair  val- 
nation  to  be  determined  by  two  valuers  and  an 
umpire,  who  should  consider  what  would  be  the 
cost  at  the  time  of  valuation  of  erecting  the 
building  and  then  deduct  therefrom  a  reasona- 
ble allowance  for  wear  and  tear  since  its  erec- 
tion, though  the  lessor's  liabilitv  was  limited  to 
$3,000,  where  the  valuers  founu  the  cost  at  the 
time  of  valuation  to  be  $3,680,  and  a  reasonable 
allowance  for  wear  and  tear  to  be  $700,  they 
properly  deducted  such  allowance  from  the  cost 
so  found  instead  of  deducting  it  from  $3,000. 

[Ed.  Note.— For  Other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  M  571,  572.  574-582,  584- 
GOO,  60^-e07 ;   Dec  Dig.  i  157.*] 

5.  Landlord  and  Tenant  (S  157*)— Im- 
provements BT  Tenant— Liability  or 
Landlord. 

Where  by  a  lease  the  lessor  covenanted  that 
at  the  termination  of  the  lease  he  would  take  a 
building  to  be  erected  by  the  lessees  at  a  fair 
valuation  to  be  determined  as  therein  provided, 
and  at  the  expiration  of  the  original  term  the 
lessee  was  permitted  to  hold  over  from  year  to 
year  for  six  ^ears,  the  lessor's  promise  to  pay 
for  the  building  was  thereby  continued  to  the 
termination  of  the  relation  of  landlord  and  ten- 
ant 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  571,  572,  574-582,  584- 
600,  602-«07 ;   Dec  Dig.  i  157.*] 

6.  Appeal  and  Error  (I  1050*)— Harmless 
£iBROR— Admission  of  evidence. 

In  an  action  against  an  executor,  if  the 
reading  of  the  will  in  evidence  was  unnecessary 


and  entailed  a  useless  expense  as  claimed,  it  did 
not  constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1068,  1069,  4153^157, 
4166 ;  Dec  Dig.  f  1050.*] 

7.  Appeal  and  Error  (^  1050*)— Harmless 
Error— Admission  of  Evidence. 

In  an  action  on  a  lessor's  covenant  to  pay 
the  value  of  \  building  erected  by  lessees  as 
found  by  valuers  to  be  appointed  as  therein 
provided  in  which  judgment  was  recovered  for 
the  amount  fixed  by  the  valuers,  the  admission 
of  evidence  that  defendant  claimed  to  own  the 
building  and  the  admission  of  plaintiff's  testi- 
mony as  to  the  cost  of  the  building  and  his  es- 
timate as  to  its  value  were  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fl  1068,  1069,  4153-4157. 
4166 ;  Dec  Dig.  i  10^0.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Ira  B.  White,  suing  in  behalf  of 
himself  and  another,  against  William  Loyall 
Newton,  surviving  executor  of  George  New- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Defendant,  examined  as  a  witness  for 
plaintiff,  testified  that  a  letter  written  plain- 
tiff by  an  attorney,  stating  that  the  Newton 
estate  would  appoint  no  arbitrators,  and  that 
the  Newtons  claimed  to  own  the  building  on 
the  leased  premises,  was  written  by  defend- 
ant's authority;  that  such  letter  represented 
the  position  of  the  estate  at  that  time  and  at 
the  time  of  the  trial  and  at  all  times.  A  letter 
from  such  attorney  to  plaintiff  to  the  same 
effect  was  also  admitted.  Plaintiff  In  his 
own  behalf  testified  that  the  building  cost  a 
little  under  $3,000,  and  an  objection  to  a 
question  as  to  what  it  was  worth  on  October 
10,  1912,  was  overruled.  Defendant's  third, 
fourth,  and  fifth  bills  of  exception  complained 
of  the  admission  of  such  evidence. 

Robert  W.  Tomlln,  of  Norfolk,  for  plain- 
tiff in  error.  J.  Sidney  Smith,  of  Norfolk, 
for  defendant  in  error. 


KEITH,  P.  George  Newton,  the  defend- 
ant's testator,  in  October,  1895,  made  a  lease 
to  Ira  B.  White  and  William  P.  Dodson,  do- 
ing business  as  White  &  Dodson,  for  a  cer- 
tain lot  of  land  in  Norfolk  dty,  the  said 
lease  being  for  the  term  of  11  years,  begin- 
ning on  the  10th  of  October,  1895,  and  expir- 
ing on  the  9th  of  October,  1906.  By  this 
lease  the  lessees  covenanted  to  erect  and 
maintain  on  the  demised  premises  a  brick 
building,  which  should  cost  not  less  than 
$2,000  and  not  more  than  $3,000.  George 
Newton  covenanted  for  himself  and  his  as- 
signs with  the  lessees  and  their  assigns  that 
he  would  at  the  termination  of  the  lease  take 
the  building  so  to  be  erected  at  a  fair  valua- 
tion, which  valuation,  if  the  lessor  and  les- 
sees could  not  agree  thereon,  was  to  be  de- 
termined by  two  valuers  and  an  umpire  to  be 
selected  as  follows:  At  least  60  days  before 
the  termination  of  the  lease,  the  lessor  and 
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the  lessees  were  eacb  to  select  a  valuer,  who 
should  be  a  master  builder,  and  each  was  to 
give  notice  to  the  other  party  of  the  valuer 
so  chosen.  The  two  valuers  thus  selected 
were  required  to  select  an  umpire,  to  be  also 
a  master  builder,  who  should  decide  between 
them  in  the  event  of  their  failing  to  agree 
upon  the  value  of  the  building.  The  valuers 
so  chosen,  or  in  case  of  their  disagreement 
the  umpire,  were  directed  to  reach  their  val- 
uation as  follows:  They  should  consider  what 
would  be  the  cost  at  the  time  of  their  valua- 
tibn  of  erecting  the  building,  and  then  deduct 
from  such  cost  a  reasonable  allowance  for 
the  wear  and  tear  thereof  since  its  erection 
and  at  the  time  of  such  valuation.  They 
were  forbidden  to  estimate  or  consider  the 
value  or  eligibility  of  the  location  of  the  said 
building,  or  to  be  influenced  by  any  sales 
thereof  at  any  time,  and  their  valuation  was 
limited  and  confined  exclusively  to  the  build- 
ing, without  any  regard  to  the  lot  of  land 
on  which  it  stood  or  its  eligibility.  It  was 
further  provided  that,  if  either  party  or  their 
assigns  should  fail  within  five  days  after  no- 
tice of  the  appointment  of  a  valuer  by  the 
other  party  to  appoint  a  valuer  and  notify 
such  other  party  of  such  appointment,  then 
the  other  party  who  had  made  such  appoint- 
ment, or  his  assigns,  might  select  and  appoint 
a  valuer  for  the  party  so  failing  to  make  such 
appointment,  and  give  notice  thereof.  In 
this  event  the  two  valuer^  should  select  an 
umpire,  being  also  a  master  builder,  and  they 
should  estimate,  fix,  and  determine  the  value 
of  the  building  in  the  same  manner  and  un- 
der the  same  restrictions  as  above  set  forth. 
The  lessor  bound  himself,  his  heirs  and  as- 
signs to  pay  to  the  lessees  at  or  before  the 
expiration  of  the  term  of  the  lease  the 
amount  of  money  which  said  valuers  or  um- 
pire, should  they  disagree,  had  determined 
on  as  the  amount  to  be  paid  for  said  building. 

The  lessees  entered  upon  the  demised  lot, 
erected  a  building  costing  something  less 
than  $3,000,  and  remained  in  possession 
thereof  until  the  10th  day  of  May,  1007,  when 
William  P.  Dodson,  one  of  the  lessees,  by 
deed  of  that  date,  conveyed  to  the  other  part^ 
ner,  Ira  B.  White,  all  of  his  interest  in  said 
lease.  By  deed  of  trust  of  May  10,  1907,  Ira 
B.  White  assigned  and  conveyed  to  B.  N. 
Hughes,  Jr.,  trustee,  all  of  his  interest  in  said 
lease  to  secure  Lallah  L.  Batten  a  debt  of 
$1,700,  which  debt  has  never  been  paid  and 
which  deed  of  trust  has  never  been  released. 

The  lease  above  described  expired  by  limi- 
tation at  midnight  on  the  9th  day  of  October, 
1906.  No  new  lease  was  made  between  the 
parties,  and  no  new  contract,  express  or  im- 
plied, was  entered  into  by  them  regarding  the 
leased  premises  or  the  building  thereon,  but 
the  original  lessees  simply  held  over  for  one 
year,  paying  rent  and  discharging  other  ob- 
ligations imposed  by  the  lease,  and  thereafter 
one  of  them.  White,  continued  to  hold  under 
similar  circumstances  until  the  10th  day  of 
October,  1912.    On  this  last-named  date  the 


lease  was  tenninated;  White  having  glTen 
three  months'  notice  of  his  Intention  to  ter- 
minate to  Newton,  surviving  executor  of 
George  Newton.  More  than  60  days  before 
October  10,  1912,  White  gave  notice  to  New- 
ton, surviving  executor,  of  the  appointment 
of  a  valuer  chosen  by  White  to'  estimate  tlie 
value  of  the  building  in  accordance  with  the 
terms  of  the  lease,  and  calling  upon  Newton 
also  to  appoint  a  valuer.  Newton  declining 
to  make  any  appointment,  White  appointed 
one  for  Newton.  The  two  valuers  thus 
named  by  White  met,  and  on  the  6th  day  of 
September,  1912,  estimated  that  the  building 
would  cost  on  that  date  to  erect  the  sum  of 
$3,680.  From  this  they  deducted  for  wear 
and  tear  the  sum  of  $700,  thus  making  the 
value  of  the  building  on  September  6,  1912, 
the  sum  of  $2,980.  Having  given  no  notice 
to  Newton  of  the  date  and  place  of  their 
meeting,  the  valuers  on  October  21,  1912, 
served  a  written  notice  upon  Newton  that 
they  had  appointed  Jesse  Johnson  as  an  um- 
pire, and  that  they  would  meet  with  Johnson 
on  October  26,  1912,  at  1  o'clodc  p.  ul  at  a 
certain  designated  point  They  accordingly 
met  again  on  said  date  and  reaffirmed  their 
valuation  of  September  6,  1912.  This  action, 
claiming  $2,980,  based  upon  this  valuation, 
was  instituted  on  the  80th  day  of  October, 
1912,  four  days  after  the  last  meeting  of  the 
alleged  valuers  and  umpire. 

The  declaration,  which  is  in  assumpsit,  con- 
tains the  general  counts  in  assumpsit  and  two 
special  counts.  These  special  counts  were 
demurred  to,  and  the  demurrer  to  the  second 
was  sustained.  The  parties  went  to  trial  up- 
on the  general  counts  and  the  first  special 
count,  and  a  Judgment  was  recovered  against 
the  defendant  for  the  whole  amount  claimed, 
$2,980,  and  to  that  Judgment  a  writ  of  error 
was  awarded  to  Newton's  executor. 

The  first  error  assigned  is  that  the  de- 
murrer to  the  first  special  count  should  have 
been  sustained. 

The  first  special  count  sets  out  substantial- 
ly the  facts  already  stated,  and  filed  as  ex- 
hibits the  several  deeds  and  leases  from 
George  Newton  and  his  wife  to  Ira  B.  White 
and  William  P.  Dodson,  from  Dodson  to 
White,  and  from  White  to  Hughes,  trustee. 

The  grounds  of  demurrer  to  the  first  spe- 
cial count  are: 

*'(1)  That  the  said  count  and  the  papers 
referred  to  therein  and  therein  termed  ex- 
hibits show  that  the  plaintiff  has  no  right  to 
bring  this  action. 

*'(2)  That  the  said  oount  states  no  consid- 
eration for  any  promise  of  the  said  defend- 
ant 

''(3)  That  the  said  count  alleges  no  promise 
of  the  said  defendant  nor  any  breach  there- 
of. 

"(6)  That  the  said  count  and  the  paper 
therein  referred  to  as  Exhibit  A,  show  that 
George  Newton  made  no  contract  whereby 
he  could  become  liable  to  pay  the  ^,980 
claimed  in  said  count 
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"(6)  Tbat  the  said  count  does  not  contain 
the  ayerments  which  the  laws  of  pleading  re* 
qnlre  in  regard  to  sach  contracts  as  the  al- 
leged lease  upon  which  said  count  is  based. 

*'(7)  That  by  reason  of  the  vagueness  of 
the  statements  made  in  said  count  and  the 
omissions  of  statements  which  should  be 
made,  said  count  does  not  fulfill  the  require- 
ments of  the  laws  of  pleadings." 

Tbe  sixth  and  seventh  grounds  of  demurs 
rer  may  be  disregarded.  They  are  no  more 
than  an  assertion  that  the  declaration  is  not 
sufficient  in  law. 

[1»2]  Coming  to  the  more  specific  grounds 
of  demurrer,  we  are  of  opinion  that  they  are 
not  well  taiken.  The  first  ground  rests  upon 
the  proposition  that  the  original  lease  was 
made  to  White  &  Dodson,  and  that  the  right 
of  action  was  originally  in  them.  Dodson, 
however,  having  transferred  his  interest  in 
the  lease  by  deed  to  White,  executed  long  be- 
fore the  institution  of  this  suit,  White  sufll- 
dently  appears  as  the  person  soldy  interest- 
ed in  the  covenant  upon  which  the  suit  is 
brought,  up  to  the  time  that  he  executed  the 
deed  of  trust  upon  his  lease  to  Bobert  M. 
Hughes,  Jr.,  to  secure  a  debt  to  Lallah  L. 
Batten.  The  effect  of  that  deed  was  to  cre- 
ate a  lien  upon  the  house  erected  upon  the 
leased  premises  in  favor  of  Lallah  L.  Bat- 
ten, the  beneficiary,  and  constituted  a  par- 
tial assignment  of  the  claim  against  the  les- 
sor defendant  But  for  that  assignment  or 
the  lien  thus  created,  Ira  B.  White  would 
have  been  the  sole  beneficiary  and  claimant 
for  the  value  of  the  house  erected  upon  the 
leased  premises,  and  in  liim  would  have  been 
the  sole  right  to  Institute  an  action  to  recov- 
er its  value.  The  deed  from  Ira  B.  White  to 
Hughes  may  be  regarded  as  a  complete  as- 
signment of  a  chose  in  action,  vesting  in 
Hughes  a  right  to  institute  suit  for  its  re- 
covery. If  that  had  been  done  and  |2,980 
bad  been  recovered,  it  is  obvious  that  the  re- 
covery should  have  been  for  the  benefit  of 
Lallah  L.  Batten  to  the  extent  of  her  inter- 
est, and,  as  to  the  residue,  it  would  have 
been  for  the  benefit  of  Ira  B.  White,  who 
owned  It,  subject  only  to  the  Batten  lien. 
Instead  of  pursuing  this  course,  the  suit  was 
brought  by  White,  suing  on  behalf  of  him- 
sell  and  Lallah  L.  Batten,  which  seems  to 
reach  the  same  result  and  to  violate  no  rule 
of  law. 

Speaking  of  partial  assignments,  Burks  on 
Pleading,  at  page  68,  says:  ** While  the  own- 
er of  a  nonnegotlable  chose  in  action  is  per- 
mitted to  assign  it,  the  assignment  must  be 
of  the  whole  debt  He  cannot  split  up  his 
demand  and  assign  a  portion  of  it  to  one 
person  and  another  portion  to  another  so  as 
to  enable  them  to  maintain  separate  actions 
for  their  different  portions.  If  partial  assign- 
ments have  been  made,  the  action  must  be  in 
the  name  of  the  assignor.  A  single  cause  of 
action  arising  on  an  entire  contract  cannot  be 
divided  by  partial  assignments  so  as  to  en- 
able each  assignee  to  sue  for  the  part  as- 


signed/' citing  Phillips  T.  Portsmouth,  112 
Va.  164,  70  8.  £L  602. 

[3]  The  second  ground  of  error  is  not  well 
taken.  By  the  lease  the  lessees  covenant  to 
erect  and  maintain  on  the  demised  premises 
a  brick  building,  which  should  cost  not  less 
than  $2,000  nor  more  than  $3,000;  and 
Gteorge  Newton  covenanted  for  himself  and 
his  assigns  that  he  would  at  the  termination 
of  the  lease  take  the  building  so  to  be  erect- 
ed at  a  fair  valuation,  which  valuation,  if 
the  lessor  and  lessees  could  not  agree  there- 
on, was  to  be  determined  in  a  mode  pre- 
scribed by  the  lease.  And  the  same  provi- 
sion which  we  have  above  extracted  from  the 
lease  disposes  of  the  third  ground  of  demur- 
rer, which  is  tiiat  the  special  count  alleges 
no  promise  of  defendant  nor  any  breach 
thereof. 

[4]  The  fifth  ground  of  demurrer  Is  thus 
stated  in  the  petition  for  a  writ  of  error: 
*ThBLt  Qeorge  Newton's  estate  could  not, 
under  any  circumstances,  be  liable  for  as 
much  as  $2,980,  and  for  proof  of  this  the 
court  is  simply  referred  to  the  lease  filed 
with  the  declaration.  That  lease  limited 
Newton's  possible  maximum  liability  by  re- 
quiring appraisers  to  start  with  a  valuation 
not  in  excess  of  $3,000,  and  from  that  to 
deduct  wear  and  tear,  etc.,  for  11  years, 
whereas,  the  declaration  and  the  papers  filed 
with  it  show  that  the  appraisers  started  with 
a  building  supposed  to  cost  $3,680,  and,  atUSt 
making  deductions  for  17  years,  have  found 
the  Newton  estate  liable  for  $2,980,  only  $20 
less  than  the  maximum  original  cost  of  the 
building.** 

The  provision  of  the  lease  upon  this  point 
is  as  follows:  '*And  the  said  George  Newton 
for  himself,  his  heirs  and  assigns,  covenants 
with  the  said  parties  of  the  second  part  and 
their  assigns  that  he  will  at  the  termination 
of  this  lease  take  the  building  to  be  erected 
by  the  lessees  on  said  premises  at  a  fair  valu- 
ation, which  said  valuation  if  the  said  lessor 
and  lessees  cannot  agree  thereon  is  to  be  de- 
termined by  two  valuers  and  an  umpire, 
*  *  *  and  that  the  valuers  so  chosen  or 
the  umpire  in  case  of  their  disagreement 
shall  consider  what  would  be  the  cost  at  the 
time  of  such  valuation  of  erecting  the  said 
building  and  then  deduct  from  such  cost  a 
reasonable  allowance  for  the  wear  and  tear 
thereof,  since  its  erection  and  at  the  time 
of  such  valuation  and  that  they  shall  not 
estimate  or  consider  the  value  or  eligibility 
of  the  location  of  the  said  building  or  be  in- 
fluenced by  any  sales  thereof  at  any  time 
and  that  the  said  valuation  shall  be  limited 
and  confined  exclusively  to  the  building  afore- 
said, without  any  regard  to  the  lot  or  its  eli- 
gibility.   •    •    •" 

The  valuers  under  that  provision  would  as- 
certain what  would  be  the  cost  at  the  time  of 
such  valuation  of  erecting  the  building,  and 
deduct  from  it  a  reasonable  allowance  for 
wear  and  tear  since  Ita  erection;  the  object 
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being  to  ascertain  the  foir  yalue  of  the  build- 
ing at  the  time  it  was  turned  over  by  the 
lessee  to  the  lessor.  It  is  true  that  the  valu- 
ation was  limited  to  not  more  than  $3,000, 
and  there  could  be  no  recovery  for  a  greater 
sum  than  that;  a  limit  imposed,  of  course, 
in  the  interest  of  the  lessor.  That  was  the 
utmost  extent  of  his  liability,  although  at  a 
fair  valuation  the  building  might  have  been 
worth  more,  but  the  limitation  was  not  de- 
signed, nor  has  it  the  effect,  to  prevent  the 
recovery  by  the  lessee  of  the  fair  value  of  the 
building  at  the  time  of  its  return  to  the  les- 
sor, provided  such  value  was  not  in  excess  of 
13,000. 

[6]  The  last  oblectlon  we  will  notice  to  the 
declaration  Is  that  Newton  did  not  obligate 
himself  or  his  estate  to  pay  for  any  building 
on  the  leased  premises  after  the  expiration 
of  the  lease,  which  was  October  10, 1906. 

After  the  expiration  of  the  original  term 
of  11  years,  the  lessee  was  permitted  to  hold 
over,  and  thereby  extended  the  lease  from 
year  to  year,  and  this  condition  of  things  con- 
tinued for  six  years  and  carried  with  it  a 
continuation  of  Newton's  promise  to  pay  for 
the  building  at  the  termination  of  the  rela- 
tion of  landlord  and  tenant. 

In  Hobday  v.  Kane,  114  Va.  398,  76  S.  B. 
902,  it  is  said:  ''Where  the  landlord  suffers 
the  tenant  to  remain  in  possession  after  the 
expiration  of  the  original  tenancy,  the  law 
presumes  the  holding  to  be  upon  the  terms  of 
the  original  demise,  subject  to  the  same  rent 
and  to  the  covenants  of  the  original  lease,  so 
far  at  least  as  those  are  applicable  to  the 
new  condition  of  things,"  citing  Taylor  on 
Landlord  and  Tenant,  §  525. 

We  know  of  no  reason  why  that  principle 
should  not  apply  to  the  case  before  us. 

We  think  that  the  demurrer  was  properly 
overruled. 

During  the  progress  of  the  trial,  objections 
were  taken  to  rulings  of  the  court  upon  the 
admission  of  testimony,  the  first  of  which 
was  to  the  introduction  of  the  original  lease, 
on  the  ground  that  it  showed  upon  its  face 
that  George  Newton  made  no  promise  to  pay 
anything  for  a  building  the  value  of  which 
was  to  be  ascertained  at  any  time  after  the 
10th  day  of  October,  1906.  We  have  suffi- 
ciently disposed  of  this  in  what  was  said 
upon  the  demurrer.  The  lessee  having  held 
over  by  permission  of  the  lessor,  the  holding 
was  presumed  to  be  upon  the  terms  of  the 
original  demise.    Hobday  v.  Kane,  supra. 

[6]  The  second  bill  of  exceptions  was  taken 
to  the  action  of  the  court  in  permitting  the 
will  of  George  Newton  to  be  read  in  evidence, 
as  it  was  unnecessary  and  entailed  a  use- 
less expense,  which,  if  admitted  to  be  true, 
does  not  constitute  reversible  error. 

[71  The  third,  fourth  and  fifth  bills  of  ex- 
ceptions  present  objections  which  are  wholly 
insufficient  to  constitute  reversible  error,  if  I 


error  there  were,  in  the  rulings  made  by  tbe 
court,  and  need  not  be  further  noticed. 

While  it  ia.not  mentioned  In  the  grounds  of 
demurrer,  and  need  not  therefore  have  been 
considered,  it  Is  stated  in  the  petition  for  a 
writ  of  error  that  the  valuers  gave  no  notice 
to  Newton  of  the  date  and  place  of  their 
meeting.  In  this  the  petition  is  plainly  in 
error,  as  the  record  shows  that  the  defendant 
in  error.  White,  on  the  21st  of  October,  1912, 
wrote  to  the  executor  as  follows : 

"This  is  to  notify  you  that  I  hereby  re- 
affirm the  appointment  heretofore  made  by 
me  of  Messrs.  Harvey  Abrams  and  Jesse 
Johnson,  as  valuers,  to  appraise  the  ware- 
house on  Newton's  Lane,  which  was  leased 
by  George  Newton  and  wife  to  White  and 
Dodson,  by  lease  duly  of  record. 

"[Signed]    Ira  B.  White." 

On  the  badL  of  this  letter  appears  the  fol- 
lowing: "Executed  in  the  dty  of  Norfolk 
this  22nd  day  of  October,  1912,  by  serring 
copy  hereof  on  William  Loyall  Newton,  exec- 
utor of  George  Newton,  deceased.  J.  F.  Law- 
ler,  Segt,  by  O.  L.  Quinn,  Deputy." 

And  on  the  same  day  the  executor  was  no- 
tified by  the  valuers  that  they  were  to  "con- 
sider the  matter  of  appraisement  of  the 
building  at  the  office  of  Jesse  Johnson,  in 
the  Law  Building,  Granby  street,  in  the  city 
of  Norfolk,  Virginia,  on  Saturday,  October 
26th,  1912,  at  1  o'clock  p.  m.  [Signed]  Har- 
vey Abrams,  Jesse  Johnson."  And  on  the 
back  of  this  paper  appears  the  following: 
"Executed  in  tbe  city  of  Norfolk  this  22nd 
day  of  October,  1912,  by  serving  a  copy  here- 
of on  William  Loyall  Newton,  sole  surviving 
executor  of  George  Newton,  deceased.  J.  F. 
Lawler,  Segt,  by  G.  L.  Quinn,  Deputy." 

The  seventh  ground  of  exception  is  to  tbe 
action  of  the  court  in  overruling  the  motion 
of  the  defendant  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence. 

The  whole  matter  of  law  and  fact  was  sub- 
mitted to  the  court  without  a  jury,  and  upon 
the  evidence  submitted  to  the  court,  consid- 
ered as  upon  a  demurrer  to  the  evidence,  there 
can  be  no  question  that  it  was  amply  suffi- 
cient to  support  the  judgment. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  judgment  complained  oU 
which  is  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 

(US  Va.  862) 

RBIOHBNSTBIN  v.  VIRGINIA  RY.  ft 
POWER  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  15,  1914.) 

1.  Appeal  and  Esbob  (§  867*)— Rbvibw— Ax- 

LOWANCB  OF  NSW  TBIAL. 

Under  Acts  1891-92,  c  699,  amending 
Code  1887.  {|  3484,t  so  as  to  provide  that,  when 
any  case  at  law  is  tried  by  a  jury,  and  a  party 


•For  othar  casea  aee  aama  topic  and  Motion  NUMBER  in  Dec.  Die.  A  Am.  Dig.  Key-No.  Sartaa  Jb  Rap'r  Indexaa 

t  Ck)de  1904,  p.  ISeS. 


Va.) 


MUTUAL  UFB  IKS.  00.  ▼.  BOARD,  ARMSTRONG  A  00.  OORP. 


665 


excepts  to  tbe  Judgment  of  the  court  In  grant-: 
ing  a  new  trial,  tfie  appellate  court  shall  look 
first  to  the  evidence  and  proceedings  on  the 
first  trial,  and,  if  it  discovers  that  the  court 
erred  in  setting  aside  the  verdict,  it  shall  set 
aside  and  annul  all  proceedings  subsequent  to 
the  verdict,  the  appellate  court,  where  a  verdict 
for  plaintiff  was  set  aside,  and  a  judgment  on  a 
second  trial  was  rendered  by  the  court  for  the 
defendant,  must  consider  the  evidence  of  the 
first  trial  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  8476-3486;  Dec.  Dig.  S 
867.*] 

2.  Stbbet  Railboadb  (i  117*)— Injxtbt  to  Ps- 

DS8TBIAN— CONTBIBXTTOBT  NEGUGENGS. 

In  a  personal  injury  action  by  one  struck 
by  a  street  car,  where  plaintiff  testified  that, 
when  she  reached  tbe  outside  rail  of  the  track, 
she  stopped  to  see  how  she  might  cross  the 
intervening  space  to  the  sidewalk,  which  was 
very  muddy,  and  that  she  remained  in  that  posi- 
tion for  about  two  minutes  until  struck,  it  was 
improper  to  refuse  to  submit  to  the  jury  the 
question  of  concurrent  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |§  2239-257;  Dec.  Dig.  S 
117.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Lily  Reichensteln  against  the 
Virginia  Railway  &  Power  Company.  There 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

S.  M.  Brandt,  of  Norfolk,  for  plaintiff  In 
error.  Andrew  D.  Christian,  of  Richmond, 
W.  H.  Venable,  of  Norfolk,  and  H.  W.  Ander- 
son, of  Richmond,  for  defendant  In  error. 

WHITTLE,  J.  This  action  was  brought  by 
the  plaintiff  in  error  against  the  defendant 
in  error  to  recover  damages  for  personal  in- 
juries sustained  in  collision  with  one  of  its 
street  cars  through  the  alleged  n^ligence  of 
tbe  defendant.  There  were  two  trials  in  the 
court  below.  The  jury  at  the  first  trial  re- 
turned a  verdict  in  favor  of  the  plaintiff, 
which  the  court  set  aside.  At  the  second 
trial  the  case  was  submitted  to  the  court, 
and,  no  evidence  having  been  offered,  the 
court  found  for  the  defendant 

[1]  In  this  situation  the  rule  of  decision 
is  that  this  court  must  look  to  the  evidence 
on  the  first  trial,  and,  if  the  trial  court 
erred  In  setting  aside  the  verdict  on  that 
trial,  all  subsequent  proceedings  will  be  an- 
nulled, and  Judgment  entered  thereon.  Acts 
1891-92,  p.  962,  amending  Code  1887,  i  3484. 

[2]  The  record  does  not  Inform  us  upon 
what  ground  the  court  set  aside  the  verdict 
In  the  view  we  take  of  the  case,  it  is  not 
necessary  to  review  the  evidence.  Yet  it 
may  be  observed  that,  leaving  out  of  con- 
sideration the  evidence  of  the  defendant,  the 
testimony  of  the  plaintifTs  witnesses  on  some 
of  the  essential  points  of  the  case  was  con- 
flicting, confused,  and  inherently  unreliable. 

However,  without  resting  our  decision  on 
the  insufficiency  of  the  evidence  as  a  whole, 
we  are  of  opinion  that  the  court  erred  in 
rejecting  the  prayer  of  the  defendant  for  an 


inBtmction  on  the  doctrine  of  concnrrent  neg- 
ligence. The  personal  testimony  of  the  plain- 
tiff was  sufficient  to  entitle  the  defendant 
to  such  an  instruction. 

The  accident  occurred  about  7  o'clock  on 
the  night  of  February  15,  1912,  while  the 
plaintiff  was  crossing  Church  street,  in  the 
city  of  Norfolk,  about  the  center  of  a  block, 
from  west  to  east  Pipes  had  recently  been 
laid  in  the  street,  and  from  a  heavy  rainfall 
tbe  space  between  the  eastern  rail  of  the 
company's  track  and  the  sidewalk  was  filled 
with  mud  and  water.  When  the  plaintiff 
reached  the  eastern  rail,  she  stopped  to  see 
how  she  might  cross  the  intervening  space 
to  the  sidewalk.  She  says,  *'I  was  not  in  a  ^ 
hurry  to  step  for  the  sidewalk,  because  there 
was  a  big  lot  of  mud  and  water  there."  She 
also  says  she  remained  in  that  position  two 
minutes.  Whatever  may  have  been  the 
length  of  time,  she  stayed  there  until  the  col- 
lision occurred.  It  is  true  she  claims  to 
have  kept  a  constant  lookout  for  cars,  and 
that  she  did  not  see  the  colliding  car  until 
it  struck  her;  but  that  was  a  physical  Im- 
possibility. Some  of  her  witnesses  testified 
that  the  lighted  car  could  be  seen  two  squares 
away.  Hence,  if  she  looked,  she  must  have 
seen  the  car,  and  one  step  would  have  put 
her  In  a  safe  place;  and.  If  she  did  not  look, 
she  was  guilty  of  negligence.  And  that  con- 
dition continued  down  to  the  moment  of  the 
Impact  which  caused  the  injury. 

In  these  circumstances,  the  refusal  of  the 
trial  court  to  give  the  instruction  prayed 
for  by  the  defendant  would  have  justified  its 
subsequent  action  in  setting  aside  the  ver- 
dict, and  ordering  a  new  trial. 

It  follows  from  what  has  been  said  that 
the  Judgment  complained  of  is  without  error, 
and  must  be  affirmed. 

Affirmed. 

(U5  Va.  SSS) 

BHJTUAL  LIFE  INS.  CO.  OF  NEW  YORK 

V.  BOARD,  ARMSTRONG  &  CO. 

CORPORATION. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  15,  1914.) 

1.  CoBPosATiONS  (§  447»)— Ultra  Vibes  Con- 
tracts. 

Where  the  president,  general  manager,  and 
principal  incorporator  of  a  corporation,  to  pro- 
tect it  and  its  creditors,  procured  a  policy  of  in- 
surance on  his  life  for  the  benefit  of  tbe  corpo- 
ration which  paid  the  premium,  the  contract  of 
insurance  was  not  an  ultra  vires  act  on  the  part 
of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {$  1786,  1788,  1807;  Dec  Dig.  § 
447.*] 

2.   InSUBANCB    ({     116*)— *'lNSURABLB    InTBB- 

xst"— Cobpo&ation'b    Intbbsst   in    Offi- 

ceb's  Life. 

A  corporation  had  an  insurable  interest  in 
the  life  of  its  president,  general  manager,  and 
principal  incorporator,  whose  relation  to  and 
knowledge  of  its  financial  and  manufacturing 
Interests  was  supb  that  his  death  could  not  fail 
to  result  in  serious  and  substantial  loss  to  its 
creditors,  and  others  interested  in  its  prosperity. 


*Far  other  cases  see  same  toplo  and  sectioa  NUMBER  in  Dm.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexea 
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and  hence,  where  a  policy  on  his  life  for  its  ben- 
efit was  a  bona  fide  transaction,  consummated 
with  the  honest  purpose  of  protecting  the  cor- 
poration against  loss  in  the  event  of  his  death, 
it  was  not  obnoxious  to  public  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  SS  158-162 ;   Dec  Dig.  »  116.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3670-3674 ;   vol  8,  p.  7690.] 

Error  to  Circuit  Ck)urt  of  City  of  Alexan* 
dria. 

Action  by  the  Board,  Armstrong  ft  Co.  Cor- 
poration against  the  Mutual  life  Insurance 
Company  of  New  York.  Judgment  for  plain- 
tiff,  ax^d  defendant  brings  error.    AfiSnued. 

John  M.  Johnson,  of  Alexandria,  for  plain- 
tiff In  error.  S.  G.  Brent,  of  Alexandria, 
Chas.  EL  Plummer,  of  Petersburg,  and  C.  B. 
Nicol  and  Gardner  L.  Boothe,  both  of  Alex- 
andria, for  defendant  In  error. 

HARRISON,  J.  This  action  was  brought 
by  the  plaintiff  corx)oratlon  to  recoyer  of 
the  defendant  life  insurance  company  the 
amount  of  a  policy  issued  by  It  for  the  bene- 
fit of  the  plaintiff  upon  the  life  of  B.  F. 
Board,  its  president  and  general  manager. 
There  was  a  verdict  and  judgment  In  fayor 
of  the  plaintiff,  to  which  this  writ  of  error 
was  awarded. 

[1,2]  The  record  shows  that  the  plaintiff 
was  a  Virginia  corporation,  with  B.  F. 
Board,  Its  principal  Incorporator,  as  presi- 
dent and  general  manager;  that.  In  order  to 
protect  the  corporation  and  Its  creditors  from 
any  loss  by  reason  of  his  death,  he  approach- 
ed the  agent  of  the  defendant  insurance 
company  and  stated  that  he  desired  to  haye 
his  life  Insured  for  the  benefit  of  the  corpora- 
tion; that  the  Insurance  had  been  solicited 
by  the  agents  of  other  companies,  and  asked 
if  the  defendant  wrote  insurance  of  that 
kind.  He  was  informed  by  the  agent  that 
the  defendant  company  did  issue  such  pol- 
icies, and  would  be  glad  to  write  the  policy 
for  him.  Thereupon  the  policy  was,  in  due 
course,  Issued  upon  the  life  of  B.  F.  Board 
for  the  benefit  of  the  plaintiff;  the  premium, 
$234.25,  being  paid  by  it.  Both  the  appUca- 
tlon  and  the  policy  state  that  the  Interest 
of  the  beneficiary  in  the  Insured  was  *'loss 
of  seryloes  In  the  event  of  death." 

It  clearly  appears  that  the  Insurance  com- 
pany, with  full  knowledge  of  all  the  facts, 
wrote  and  delivered  the  policy  sued  on,  and 
that  both  parties  were  acting  In  good  faith 
in  making  the  contract 

We  are  of  opinion  that  the  demurrer  to 
the  plaintiff's  declaration  was  properly  over^ 
ruled.  We  are  further  of  opinion  that  this 
contract  of  Insurance  effected  by  the  plaintiff 
was  not  an  ultra  vires  act  on  Its  part,  and 
that  the  "loss  of  services  In  the  event  of 
death,"  as  stated  In  the  policy,  was  a  suffi- 
cient Interest  to  maintain  the  policy  in  favor 
of  the  beneficiary.  The  principal  ground  up- 
on which  the  defendant  seeks  to  avoid  this 


f  policy  iB  that  the  plaintiff  had  no  insurable 
interest  in  the  life  of  B.  F.  Board.  The  de- 
ceased was  the  president  and  manager  of 
the  corporation,  and  had  been  since  its  or- 
ganization. His  relation  to  and  knowledge  of 
the  financial  and  manufacturing  interests  of 
the  plaintiff  was  such  that  his  death  could 
not  fall  to  result  in  serious  and  substantial 
loss  to  Its  creditors  and  all  others  Interested 
In  Its  prosperity.  Although  it  is  well  known 
that  the  leading  Insurance  companies  of  the 
country  solicit  and  carry  the  class  of  insur- 
ance here  involved,  we  have  been  unable  to 
find  any  decision  directly  In  point  The  prin- 
ciples, however,  announced  by  the  decisions 
and  stAted  by  the  text-writers  we  think  clear- 
ly show  that  the  plaintiff  had  an  Insurable 
Interest  In  the  life  of  B.  F.  Board,  its  presi- 
dent and  general  manager. 

In  the  case  of  Mechanics'  National  Bank  v. 
Comlns,  72  N.  H.  12,  65  Ati.  191,  101  Am.  St 
Rep.  650,  it  was  held  that  any  reasonable  ex- 
pectation of  pecuniary  benefit  or  advantage, 
either  directly  or  indirectly,  from  the  contin- 
ued life  of  another  creates  an  Insurable  in- 
terest In  such  life,  though  there  may  be  no 
claim  upon  the  person  whose  life  Is  Insured 
that  can  be  recognized  in  law  or  in  equity. 
The  opinion  says  In  part :  '^It  Is  hardly  nec- 
essary to  say  that  the  success  of  a  corporate 
enterprise  may  be  so  interwoven  with  the 
personality  of  Its  manager  that  its  stock  is 
taken,  and  money  Is  loaned  to  carry  it  on, 
as  much  In  reliance  upon  that  personality  as 
upon  the  intrinsic  merit  of  the  enterprise; 
and  no  good  reason  appears  why  a  stock- 
holder or  creditor,  the  value  of  whose  invest- 
ment may  be  reasonably  said  to  depend  upon 
the  life  or  health  of  the  man  at  the  helm, 
should  not  have  an  Insurable  interest  In  his 
life,  the  same  as  one  who  Invests  money  In  a 
partnership,  relying  upon  the  skill  or  expe- 
rience of  his  copartner,  has  an  Insurable  in- 
terest In  the  life  of  the  latter,  or  one  who 
equips  a  mining  expedition  has  an  insurable 
Interest  In  the  life  of  him  to  whom  its  man- 
agement Is  committed.  The  creditor  or  stock- 
holder, under  such  circumstances,  would 
seem  to  have  that  'reasonable  expectation  of 
pecuniary  benefit  or  profit  from  the  continu- 
ance of  another's  life'  which  Is  held  sufildent 
to  constitute  an  Insurable  Interest  In  such 
case  'the  essential  thing  *  *  *  that  the 
policy  should  be  obtained  in  good  faith,  and 
not  for  the  purpose  of  speculating  upon  the 
hazards  of  life,'  would  appear  to  be  .present 
In  this  view  we  aro  not  prepared  to  say,  as> 
matter  of  law,  *  *  *  that  the  plaintiffs,, 
who  were  furnishing  the  funds  to  carry  on. 
the  business  of  the  George  T.  Comlns  Com* 
pany,  had  no  Insurable  interest  In  the  life  of 
George  T.  Comlns,  the  manager,  and  ap- 
parently the  originating  and  directing  per- 
sonality  In  the  enterprise." 

In  the  cases  of  Keckley  et  aL  v.  Coshoc- 
ton Glass  Co.  and  Gainer  v.  Same,  decided  hy 
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tbe. Supreme  Coart  of  OMo  on  June  6,  1912, 
and  reported  in  86  Ohio  St  213,  99  N.  B.  299, 
Ann.  Cas.  1913D,  607,  it  is  held  that :  *' Where 
a  person  is  the  owner  of  a  large  portion  of 
the  stock  of  a  corporation,  and  by  reason  of 
his  skill  and  experience  he  is  largely  relied 
upon  to  make  the  business  of  the  corpora- 
tion a  success,  and  when,  in  borrowing  money 
of  banks,  and  In  dealing  with  creditors,  and 
in  inducing  other  persons  to  buy  stock  in 
such  corporation,  he  represents  that  he  has 
insured  his  life  for  the  benefit  of  the  corpora- 
tion, and  that  the  policies  therefor  are  as- 
sets of  the  corporation,  such  facts  disclose 
an  insurable  interest  in  the  corporation ;  and 
such  Insured  person  and  his  legal  representa- 
tives are  estopped  from  claiming  that  such 
policies  are  not  based  upon  an  Insurable  in- 
terest, or  that  the  amounts  due  thereon  do 
not  belong  to  the  corporation." 

In  Conn.  Mutual  Life  Ins.  Co.  y.  Schaefer, 
94  U.  S.  457,  460  (24  Lw  Ed.  251),  it  is  said: 
''Indeed,  it  may  be  said  generally  that  any 
reasonable  expectation  of  pecuniary  benefit 
or  advantage  from  the  continued  life  of  an- 
other creates  an  insurable  interest  In  such 
life.  •  •  •  The  essential  thing  is  that 
the  policy  shall  be  obtained  in  good  faith, 
and  not  for  the  purpose  of  speculating  upon 
the  hazard  of  a  life  in  which  the  insured 
has  no  interest" 

In  the  case  of  Lewis  v.  Palmer  et  al.,  106 
Va.  522,  56  S.  B.  341,  the  following  language 
waa  used  by  this  court:  "Wherever  there  Is 
such  a  relationship  that  the  insurer  has  a 
legal  claim  on  the  Insured  for  services  or  sup- 
port, or  when,  from  the  personal  relation  be- 
tween them,  the  former  has  a  reasonable 
right  to  expect  some  pecuniary  advantage 
from  the  continuance  of  the  life  of  the  other, 
or  to  fear  loss  from  his  death,  an  insurable 
interest  exists." 

In  1  May  on  Insurance,  §  76,  it  is  said: 
"As  to  what  amounts  to  an  insurable  in- 
terest, there  6as  been  much  discussion  in 
the  courts,  without  hitherto  arriving  at  any 
satisfactory  definition.  It  may  be  said  gen- 
erally, however,  that,  while  the  earlier  cases 
show  a  disposition  to  restrict  it  to  a  clear, 
substantial,  vested  pecuniary  interest,  and  to 
deny  Its  applicability  to  a  mere  expectancy 
without  any  vested  right,  the  tendency  of 
modem  decisions  Is  to  relax  the  stringency 
of  the  earlier  cases,  and  to  admit  to  the  pro- 
tection of  the  contract  whatever  act,  event, 
or  property  bears  such  a  relation  to  the  per- 
son seeking  insurance  that  it  can  be  said  with 
a  reasonable  degree  of  probability  to  have 
a  bearing  upon  his  prospective  pecuniary  con- 
dition." 

In  Bliss  on  Insurance,  i  21,  p.  27,  it  is  said: 
**The  tendency  of  the  American  decisions, 
especially  the  more  recent  ones,  is  to  hold 
that,  wherever  there  is  any  well-founded  ex- 
pectation of  or  claim  to  any  advantage  to  be 
derived  from  the  continuance  of  a  life,  there 
is  an  insurable  interest  in  that  life,  though 
there  may  be  no  claim  upon  the  person  whose 


life  is  insured  that  can  be  recognized  in  law 
or  in  equity." 

In  Vance  on  Insurance,  p.  129,  it  is  said: 
"An  insurable  interest  exists  whenever  the 
relation  between  the  assured  and  insured, 
whether  by  blood,  marriage,  or  commercial 
intercourse,  is  such  that  the  assured  has  a 
reasonable  expectation  of  deriving-  benefit 
from  the  continuation  of  the  life  insured, 
or  of  suffering  detriment  or  incurring  lia- 
bility through  its  termination." 

The  cases  dted  on  behalf  of  the  defendant 
are  not  opposed  to  the  established  principles 
announced  by  the  authorities  we  have  men- 
tioned. In  the  case  at  bar  there  is  not  a 
suggestion  in  the  record  that  even  raises  an 
inference  that  the  policy  was  intended  as  a 
wagering  transaction.  On  the  contrary  the 
facts  show  that  it  was  bona  fide,  and  consum- 
mated with  the  honest  purpose  of  protecting 
the  plaintiff  against  loss  in  the  event  of  the 
death  of  its  president  and  general  manager. 
The  agent  of  the  defendant  announced  that 
his  company  was  accustomed  to  issuing  such 
policies,  and  requested  the  insured  to  allow 
him  to  procure  the  insurance  for  him  from 
his  company.  The  record  shows  that  the 
death  of  the  Insured  was  a  substantial  loss 
to  the  beneficiary  that  cannot  be  repaired 
otherwise  than  by  requiring  the  insurance 
company  to  comply  with  its  contract  We 
perceive  no  reason  why,  under  all  the  facts 
and  circumstances  of  this  case,  the  plaintiff 
should  not  thus  have  the  right  to  protect 
itself  against  loss,  nor  do  we  perceive,  from  the 
i&cts  before  us,  any  reason  for  holding  that 
the  transaction  is  obnoxious  to  public  policy. 

We  are  further  of  opinion  that  the  evi- 
dence is  wholly  insufficient  to  sustain  the 
defense  that  the  insured  was  Insane,  and 
committed  suicide  as  a  result  of  such  in- 
sanity. This  court  has  already  settled  that 
question  adversely  to  the  defendant  by  re- 
fusing it  an  appeal  in  the  case  of  Jessie  P. 
Board  v.  Mutual  Life  Insurance  Company, 
where  the  sole  defense  was  suicide  as  a  re- 
sult of  insanity.  The  evidence  in  support  of 
that  defense  is  practically  the  same  in  both 
cases,  and  it  is  clearly  insufficient  to  sus- 
tain the  contention  that  the  deceased  com- 
mitted suicide  from  any  cause.  South  Atl. 
life  Ins.  Co.  V.  Hurt's  Adm'x,  79  8.  B.  401. 

We  are  further  of  opinion  that  the  court 
did  not  err  in  refusing  to  set  aside  the  ver- 
dict No  other  proper  verdict  could  have 
been  found  than  that  which  was  returned. 

The  Judgment  complained  of  is  plainly 
right,  and  must  be  affirmed. 

Affirmed* 

(115  Va.  843) 

MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK 

V.  BOARD  MOTOR  TRUCK  CO. 

CORPORATION. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  15,  1914.) 

Error  to  Circuit  Court  of  City  of  Alexandria. 

Action  by  the  Board  Motor  Truck  Company 

Corporation  against  the  Mutual  Life  iDSuranca 
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Company  of  New  Tork.     Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

John  M.  Johnson,  of  Alexandria,  for  plain- 
tiff in  error.  S.  G.  Brent,  of  Alexandria,  Cbas. 
E.  Plummer,  of  Petersburg,  and  C.  E.  Nicol 
and  Gardner  L.  Boothe,  both  of  Alexandria,  for 
defendant  in  error. 

HARRISON,  J.  This  is  a  companion  case 
to  that  of  Mutual  Life  Ins.  Co.  of  N.  T.  v. 
Board,  Armstrong  &  Co.  Corporation,  80  S.  E. 
565,  in  which  an  opinion  is  handed  down  at  the 
present  term  of  the  court  The  facts  are  iden- 
tical in  both  cases,  and  the  questions  raised 
the  same  in  each;  indeed,  the  cases  were  ar- 
gued together  as  one  case,  and,  for  the  rea- 
sons already  given  in  the  companion  case  men- 
tioned, the  judgment  in  this  case  must  be  af- 
firmed. 

Affirmed* 


(116  Va.  723) 

CHESAPEAKE  &  0.  RY.  CO.  ▼.  SWARTZ. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

20,  1013.    On  Petition  to  Rehear, 

Jan.  15,  1014.) 

1.  Master  and  Sbbvant  (§§  260,  261*)— Dso- 
labation—Affirmativb  Defense. 

Assumption  of  risk  and  contributory  neg- 
ligence, being  matters  of  defense,  need  not  be 
negatived  by  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  844-848,  849-854;  Dec. 
Dig.  |§  260,  261.*] 

2.  Pleading  (§  103*)— DsoLABAiiONS— Suffi- 
ciency. 

Where  plaintiff's  declaration  in  a  negli- 
gence case  affirmatively  shows  that  he  assumed 
the  risk  or  was  guilty  of  contributory  negli- 
gence, it  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  425,  428-^36,  437-443;   Dec.  Dig. 

3.  Master  aitd  Servant  (|  180*>— Injury  to 
Railroad  ESicPLOYt— ITellow  Servants. 

Under  the  express  provisions  of  Const,  f 
162,  it  could  not  be  set  up  as  a  defense  in  a 
car  repairer's  action  for  injuries  from  the  neg- 
ligent, moving  of  a  car  beneath  which  he  was 
working  that  the  persons  in  charge  of  the  en- 

?ine  and  causing  the  movement  were  plaintiff's 
ellow  servants. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  350-361,  363-368;  Dec 
Dig.  I  180.*] 

4.  Master  and  Servant  (|  258*)— Injury  to 
Railroad  EicfloyA— Declaration— Suffi- 
ciency. 

Where  the  declaration,  in  a  car  repairer's 
action  for  injuries  from  the  negligent  moving 
of  a  car  beneath  which  he  was  working,  alleg- 
ed the  existence  of  the  relation  of  master  and 
servant,  the  duty  owing  from  defendant  to 
plaintiff  in  the  premises,  and  the  negligent 
breach  of  duty  by  defendant's  employes  in 
charge  of  the  locomotive  which  caused  the  car 
to  move,  it  was  not  demurrable  on  the  ground 
that  it  snowed  no  neglect  of  duty  or  actionable 
negligence  on  the  part  of  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |5  816-836;  Dec  Dig.  i 
258.  •] 

5.  Pleading  (||  102,  313^)— Bill  of  Particu- 
lars—Duty to  Request. 

Where  a  declaration  states  a  good  cause 
of  action  and  defendant  desires  a  more  partic- 
ular statement   thereof,   he  cannot  demur  for 


want  thereof,  but  should  demand  a  bill  of  pa^ 
ticulars  under  Code  1004,  |  3240. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ||  408-427,  040 ;  Dec  Dig.  |}  192, 
313.«] 

6.  Pleading   (|  237*)— Amxndmsnt-Oubino 

^  ARI A  N  CE 

Under  Code  1004,  S  8384,  authoriring 
amendments  to  avoid  a  variance  on  such  terms 
as  to  costs  or  continuance  as  may  be  just,  it 
was  not  error  for  the  court  at  the  trial  tq  send 
the  case  back  to  rules,  with  leave  to  there 
amend  the  declaration  so  as  to  permit  the  in- 
troduction of  evidence  excluded  because  of  vari- 
ance. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  §|  603-610 ;    Dec  Dig.  |  237.*] 

7.  Evidence  (J  418*)— Parol  Evidenck  — 
Railroad  Rules. 

In  a  car  repairer's  action  for  injuries  from 
the  negligent  moving  of  a  car  under  the  direc- 
tions of  a  hostler,  parol  evidence,  though  inad- 
missible to  var7  the  terms  of  an  unambiguoni 
rule  of  the  railroad  company  designed  to  pro- 
tect workmen  at  work  under  a  car,  was  admis- 
sible to  show  that  such  rule  had  never  been  in 
force,  or  had  been  modified,  at  the  place  of  ttie 
accident 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1856-1857,  1850.  1860 ;  Dee.  IMj! 
I  413.*] 

3.  Evidence  (f  368* )  —  Impeachment  —  Con- 
tradictory Statement. 

In  a  negligence  case  the  court  properly  re- 
quired defendant  to  produce  a  contemporane- 
ous written  statement  made  by  an  employ 4  con- 
cerning the  accident;  the  statement  being  ad- 
missible in  evidence  to  impeach  the  testimony 
given  by  sudi  employ^  on  the  triaL 

[Ed.  Note.— For  other  oases,  sea  Evidence, 
Cent  Dig.  §§444, 1540*1558;  Dec  Dlg.§36&*l 

0.  Appeal  and  Error  (§  1050*)— Harmless 
Error— Evidence. 

In  a  railroad  employe's  action  for  injuries, 
the  admission  in  evidence  of  a  contemporane- 
ous written  statement  made  by  defendant's  wit- 
ness concerning  the  accident,  if  error,  was  not 
prejudicial  to  defendant,  where  such  statement 
would  tend  to  corroborate,  and  not  to  contra- 
dict, the  witness*  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1068,  1060,  4153-4157, 
4166;    Dec  Dig.  §  1050.*] 

10.  Master  and  Servant  (§  180*)— Injury 
TO  Railroad  Employ^  —  Control  of  En- 
gine. 

Where  a  car  repairer  while  working  be- 
neath a  car  was  injured  from  a  movement  of 
the  car  due  to  acts  of  the  engineer  and  fireman 
of  a  locomotive,  which  acts  were  done  under 
the  direction  of  a  hostler  who  knew  that  the 
train  was  protected  by  blue  lights,  the  railroad 
company  was  liable  on  the  theory  that  the 
hostler  had  assumed  charge  of  the  engine,  and 
that  the  movement  of  the  car  was  his  personal 
act 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  350-361,  363-368;  Dec 
Dig.  §  180.*] 

11.  Appeal  and  Error  (§  1002*)— Verdict- 
Conflicting  Evidence. 

On  appeal  from  a  judgment  rendered  for 
plaintiff  on  a  verdict  resting  on  conflicting  evi- 
dence, the  case  must  be  considered  as  upon  a 
demurrer  to  the  evidence  by  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3035-3037;  Dec  Dig.  § 
1002.*] 
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12.  Dahaoes  (S  182*)— Pebsonai.  Iitjt7BIS»- 
ezcessivb  rxgovebt. 

Where  a  car  repairer's  jacket  was  caught 
under  the  car  wheel  by  negligent  moying  of  the 
car,  and  he  was  dragged  several  feet  and  well- 
nigh  choked  to  death,  and  the  bone  of  his  right 
leg  was  crushed  and  the  flesh  torn,  which  inja- 
ries  caused  him  to  be  confined  17  months  in  the 
hospital  and  undergo  several  operations,  and 
resulted  in  a  running  sore  and  diseased  condi- 
tion, which  might  necessitate  amputation,  and 
compelled  him  to  give  up  work,  and  impaired 
his  general  health,  a  recovery  of  $17,000  was 
not  excessive,  where  at  the  time  of  the  accident 
he  was  a  robust  man  20  years  of  age,  earning 
from  |65  to  $70  per  month. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  tf  372-380,  396;   Dec.  Dig.  |  132.*] 

On  Petition  to  Behear. 

13.  Masteb  and  Servant  (|  258*)— Injubt 
TO  Cab  Repaibeb— Petition. 

Where  a  count,  in  a  petition  in  a  car  re- 
pairer's action  for  injuries  from  the  moving  of 
cars  in  violation  of  the  blue-light  rule,  alleged 
that  throughout  plain tifTs  term  of  service  he 
had  been  informed  and  Instructed  bv  the  de- 
fendant that  the  true  construction  of  the  rule 
or  the  habitual  practice  of  the  company  for  the 
protection  of  trains  was  that  no  cars  should  be 
moved  without  notice  after  the  blue  lights  were 

E laced,  and  that  this  construction  and  practice 
ad  been  observed  and  acted  upon  during  plain- 
tifTs  entire  service,  and  that  defendant  during 
such  time  had  taken  no  steps  to  require  any 
other  observations  of  the  rule,  it  was  not  ob- 
jectionable as  involving  a  construction  of  the 
rule,  but  was  an  averment  of  a  modification  or 
partial  abrogation   thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i{  816-836;    Dec.  Dig.   { 

14.  Masteb  and  Sebvant  ({  259*>— Injtjby  to 
Cab  Repaibeb— Petition— Sufficiency  to 
Chabge  Actionable  Negligence. 

A  count  of  the  complaint,  in  a  car  repairer's 
action  for  injuries  from  the  negligent  moving 
of  cars  with  an  engine  managed  by  a  fireman  un- 
der the  direction  of  a  hostler,  sumciently  charg- 
ed the  liability  under  the  constitutional  fellow- 
»>rvant  provision  (Const  1902,  §  162),t  where  it 
charged  tliat  the  injunr  sustained  was  occasion- 
ed by  the  negligence  or  a  hostler,  a  fellow  serv- 
ant in  charge  of  a  locomotive,  though  it  did  not 
allege  that  the  hostler  had  power  to  delegate 
the  performance  of  his  duties  to  the  fireman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  837-843;  Dec..  Dig.  § 
25©.*] 

15.  Masteb  and  Sebvant  (J  185*)— Injtjby  to 
Cab  Repaibeb— Safe  Place  to  Wobk— Neg- 
lect OF  Nonassignable  Duty. 

The  duty  owed  by  a  railroad  company  to  a 
car  repairer  to  furnish  him  a  reasonably  safe 
place  in  which  to  work  is  nonassignable;  and 
hence  the  omission  of  a  hostler  to  discharge  his 
duty  relative  to  moving  cars  beneath  which  a 
car  repairer  wad  working  constituted  negligence 
for  which  the  railroad  company  was  liable, 
though  the  cars  were  actually  moved  by  a  fire- 
man under  the  hostler's  direction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  385-421;  Dec.  Dig.  § 
185.*] 

1ft.  Negligence  (§  68*)— "Pboximate  Cause." 
•'Proximate  cause"  is  that  which,  in  a  nat- 
ural and  continuous  sequence  unbroken  by  any 
new  cause,  produces  an  event,  and  without  which 
the  event  would  not  have  occurred. 

_lEd.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  {  71;    Dec.  Dig.  S  58.*] 


17.  Tbial  (§  252*)— iNSTBUcnoNB— Evidence 
to  Suppobt. 

Where,  in  a  car  repairer's  action  for  inju- 
ries from  the  negligent  moving  of  cars,  the  un- 
disputed evidence  showed  that  plaintiff  went  un- 
der the  car  in  the  proper  discharge  of  his  duties 
and  in  obedience  to  the  express  command  of  the 
car  inspector  whose  orders  he  had  been  spe- 
cifically directed  to  obey,  an  instruction,  that  he 
could  not  recover  if  he  could  have  avoided  the 
accident  by  waiting  until  the  engine  was  un- 
coupled, was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  505,  596-612;   Dec  Dig.  §  252.*] 

18.  Tbial  (J  260*)— Refusal  or  Instbuctions 
Covebed. 

A  requested  instruction  substantially  cov- 
ered by  one  given  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  651-659 ;    Dec.  Dig.  i  260.*] 

Error  to  Circuit  Court  of  City  of  Clifton 
Forge. 

Action  by  D.  H.  Swartz  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

The  court  instructed  the  jury  as  follows: 

At  the  request  of  the  plaintiff: 

"No.  1.  The  court  instructs  the  jury  that 
the  law  presumes  that  the  plaintiff  Swartz 
was  not  guilty  of  contributory  negligence, 
and  that  he  exercised  due  and  proper  care 
for  his  own  safety;  and  if  the  defendant 
company  relies  on  the  defense  that  he  would 
not  have  been  Injured  but  for  his  contribu- 
tory negligence,  then  the  burden  of  proof  is 
on  the  defendant  company  to  establish  such 
contributory  negligence  of  the  plaintiff  by  a 
preponderance  of  the  evidence,  unless  such 
contributory  negligence  appears  from  the 
plaintiff's  evidence,  or  can  be  fairly  inferred 
from  all  the  circumstances  in  the  case. 

*No.  2.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  in  this  case 
that  the  defendant  was  guilty  of  negligence, 
as  charged  in  the  first,  second,  third,  fifth, 
and  sixth  counts  of  the  plaintiffs  second 
amended  declaration,  or  guilty  of  negligence 
as  charged  in  any  one  of  said  counts,  and 
that  such  negligence  of  said  defendant  com- 
pany was  the  sole  proximate  cause  of  the 
plaintiff's  injury,  then  they  ought  to  find  a 
verdict  for  the  plaintiff. 

"No.  3.  The  court  instructs  the  jury  that 
if  they  should  find  for  the  plaintiff,  they  may, 
in  estimating  his  damages,  take  Into  con- 
sideration the  physical  and  mental  suffering 
of  the  plaintiff  caused  by  his  injury ;  his  loss 
of  wages  for  the  time  during  which  he  was 
prevented,  by  said  Injury,  from  working; 
proper  compensation  for  his  being  unable, 
because  of  his  Injury,  to  follow  such  a  call- 
ing or  business  as  he  could  otherwise  have 
followed — ^and  If  they  believe  from  the  evi- 
dence that  the  p^lntlff*s  Injury  is  perma- 
nent, they  are  further  Instructed  that  in  esti- 
mating his  damages  they  may  also  take  Into 
consideration  his  probable  duration  of  life 
and  to  show  this  they  may  take  into  consid- 
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eration  the  Standard  Mortality  Tables  as 
showing  the  probable  duration  of  the  plaln- 
tiff*8  life  under  all  proof  in  this  case.** 

And  at  the  instance  of  the  defendant: 

"No.  A.  The  court  instructs  the  jury  that 
the  burden  of  proof  Is  upon  the  plaintiff  in 
this  case  to  prove,  by  a  preponderance  of  the 
evidence  to  their  satisfaction,  that  the  de- 
fendant was  guilty  of  negligence,  as  stated 
in  the  declaration,  and  that  this  negligence 
was  the  sole  proximate  cause  of  the  injury. 
He  cannot  recover  if  it  is  just  as  probable 
that  the  injury  resulted  from  some  cause  for 
which  the  defendant  was  not  responsible,  as 
for  some  cause  for  which  it  was  responsible. 

"No.  B.  The  court  instructs  the  jury  that 
it  is  their  duty  to  try  this  case  without  being 
influenced  by  sympathy  from  the  mere  f&ct 
that  the  plaintiff  was  injured  and  has  suf- 
fered, for  the  jury,  as  much  as  the  court,  are 
under  the  solemn  obligation  of  an  oath  to 
decide  according  to  the  law  and  the  facts. 
Without  negligence  on  its  part  the  defendant 
cannot  be  held  liable;  and,  even  if  the  jury 
believes  from  the  evidence  that  the  defend- 
ant has  been  negligent,  if  they  further  be- 
lieve from  the  evidence  that  the  plaintiff  also 
was  negligent,  and  that  his  carelessness  con- 
tributed to  any  extent  to  his  injury,  he  can- 
not recover  against  the  defendant  So.  Ry. 
Go.  ▼.  Ghildrey  (March,  1912)  74  S.  B.  221. 

"No.  G.  The  court  instructs  the  jury  that 
the  defendant  did  not  insure  or  guarantee 
Swartz's  safety.  Its  only  duty  was  to  exer- 
cise ordinary  care  for  his  safety.  Ordinary 
care  depends  upon  the  circumstances  of  the 
particular  case,  and  is  such  care  as  a  person 
of  ordinary  prudence,  under  all  circumstanc- 
es, would  exercise,  and  if  the  defendant  used 
such  ordinary  care,  it  is  not  liable  in  case  of 
injury.  On  the  other  hand,  Swartz's  duty 
was  to  use  ordinary  care  for  his  own  safety 
— ^that  is,  such  care  as  a  man  of  ordinary 
prudence,  under  all  circumstances,  would  ex- 
ercise. And  Swartz  cannot  recover,  regard- 
less of  any  failure  of  the  defendant  to  use 
ordinary  care  (If  the  jury  believe  such  fail- 
ure on  the  part  of  the  defendant  appears 
from  the  evidence),  if  the  jury  believes  from 
all  the  evidence  that  Swartz  also  failed  to 
use  such  ordinary  care,  and  that  his  own  im- 
prudence contributed  to  the  injury  in  any 
degree. 

"No.  D.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  in  this  case 
that  Swartz  crossed  over  the  train,  and 
walked  east  to  the  car  next  to  the  engine, 
where  he  met  Inspector  Deaton;  that  he 
knew  that  the  engine  had  not  been  taken 
away  from  the  train,  and  did  not  inquire  or 
ascertain  whether  or  not  the  road  engine  had 
been  uncoupled;  that  he  knew,  or  should 
have  known,  that  the  blue  light  had  been 
placed  on  the  front  of  this  car,  between  the 
car  and  the  tender  of  the  engine;  that  by 
the  custom  of  the  yard  the  road  engine 
might  be  oncoupled  and  moved  away  at  any 
time»  when  the  lights  were  so  placed;  and 


that  in  giving  slack  in  the  usual  way  to  un- 
couple, the  front  car  might  be  moved  or 
jarred  back  by  the  engine — ^then  the  jury  are 
instructed  that  the  plaintiff  took  upon  him- 
self the  risk  of  the  injury  he  received,  and 

they  must  find  for  the  defendant" 
* 

J.  M.  Perry,  of  Staunton,  for  plaintiff  in  er- 
ror. W.  E.  Allen,  of  Mineral  Wells,  and 
Ghas.  ft  Duncan  (Turry,  of  Staunton,  for  de- 
fendant in  error. 

WHITTLE,  J.  For  convenience  the  de- 
fendant in  error  and  the  plaintiff  in  error 
will  be  called,  respectively,  plaintiff  and  de- 
fendant 

The  second  amended  declaration  contained 
seven  counts,  and  there  was  a  demurrer  to 
the  declaration  as  a  whole,  and  to  each 
count  The  circuit  court  sustained  the  de- 
murrer to  the  fourth  count  and  directed  the 
jury  to  disregard  the  seventh  count  and 
overruled  the  demurrer  to  the  other  five 
counts. 

1.  The  first  and  second  grounds  of  demur- 
rer to  each  of  the  remaining  counts  are  that 
plaintiff  assumed  the  risk  of  the  alleged  in- 
jury and  was  guilty  of  contributory  negli- 
gence. 

[1,2]  Assumption  of  risk  and  contributory 
negligence  are  matters  of  defense,  and  the 
fact  that  a  plaintiff  has  not  assumed  the  one 
or  been  guilty  of  the  other  need  not  be 
averred.  It  is  nevertheless  true  that  where 
a  declaration  affirmatively  shows  that  the 
plaintiff  has  assumed  the  risk,  or  been  guilty 
of  contributory  negligence,  it  will  be  held 
bad  on  demurrer;  but  that  is  not  predicable 
of  this  declaration.  Penn  Foundry  Go.  v. 
Probst  114  Va,  264,  7  Va.  App.  138. 

[3]  The  third  ground  of  demurrer  is  that 
the  third  and  fifth  counts  show  that  the  al- 
leged injury  was  occasioned  by  the  action  of 
fellow  servants  of  plaintiff. 

The  gravamen  of  the  averment  in  each  of 
these  counts  is  that  the  hostler  in  charge  of 
the  engine,  discovering  that  he  could  not  un- 
couple the  engine  from  the  train,  as  it  was 
his  duty  to  do,  until  it  was  backed  sufficient- 
ly to  give  the  necessary  slack,  with  knowl- 
edge that  the  attached  train  was  protected 
by  blue  lights,  and  without  warning  to  the 
plaintiff,  who  was  at  work  under  the  car 
nearest  to  the  tender,  negligently  passed  an 
order  to  the  fireman  to  back  the  engine  for 
the  purpose  indicated,  which  was  done  in 
such  a  careless,  reckless,  and  unskillful  man- 
ner as  to  occasion  plaintiff's  injury. 

By  the  express  terms  of  section  162  of  the 
(Constitution  of  Virginia,  a  railroad  employ^ 
is  declared  not  to  be  the  fellow  servant  of  a 
coemployd  in  charge  of  a  locomotive  engine. 

[4]  The  fourth  ground  of  demurrer  is  that 
neither  the  declaration,  nor  any  count  there- 
of, shows  the  neglect  by  the  defendant  of 
any  duty  lawfully  owing  by  it  to  the  plain- 
tiff, or  any  actionable  negligence  on  the  part 
of  the  defendant 
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To  ttie  contrary  It  Is  alleged  that  the  rela- 
tion of  master  and  servant  existed  between 
the  parties,  and,  in  varying  form,  the  duty 
owing  from  the  master  to  the  servant,  and 
the  negligent  breach  of  such  duty.  Horten- 
stein  V.  Va.  Carolina  B.  Co.,  102  Va.  914,  47 
a  B.  996;  Va.  Cedar  Works  v.  Dalea,  109 
Va.  333,  64  S.  B.  41. 

[6]  The  fifth  ground  of  demurrer  is  that 
the  first  and  second  counts  do  not  set  forth 
the  matters  discussed  In  the  last  preceding 
assignment  with  suflOicient  particularity  and 
clearness  to  enable  the  defendant  to  under- 
stand the  nature  of  the  charge  which  it  was 
called  on  to  answer. 

It  is  an  established  rule  of  practice  in  this 
jorisdiction  that  where  a  declaration  states 
a  good  cause  of  action  and  the  defendant  de- 
sires a  more  particular  statement  of  the 
grounds  of  complaint,  he  should  demand  a 
bill  of  particulars  under  section  3249  of  the 
Code.  Interstate  R.  Co.  v.  Tyree,  110  Va. 
38,  65  S.  E.  500;  Washington- Virginia  Ry. 
Co.  V.  Bouknlght,  113  Va.  696,  76  S.  E.  1032. 

The  sixth  and  last  ground  of  demurrer  is 
that  the  material  allegations  of  the  second 
count  are  self-contradictory  and  repugnant 

This  ground  is  not  well  taken.  The  count 
substantially  alleges  that  the  accident  was 
occasioned  by  the  negligent  failure  of  the 
defendant  to  observe  the  terms  of  rule  26, 
with  respect  to  the  protection  of  trains  by 
blue-light  signals  in  its  modified  or  partially 
abrogated  form,  as  set  out  in  detail  in  that 
count.  The  binding  effect  upon  the  defend- 
ant of  the  partial  abrogation  of  rule  26  will 
again  be  adverted  to  in  considering  the  case 
on  the  merits. 

[8]  2.  The  second  assignment  of  error  is 
that  the  court  at  a  former  trial,  having  ex- 
cluded evidence  on  behalf  of  the  plaintiff  for 
variance  between  the  evidence  and  allega- 
tions, allowed  the  pleadings  to  be  amended 
and  continued  the  case. 

This  ruling  was  in  conformity  with  section 
3384  of  the  Code,  and  the  practice  is  to  be 
commended  as  promotive  of  substantial  Jus- 
tice, and  was  without  prejudice  to  the  de- 
fendant 

[7]  3.  The  next  assignment  of  error  pre- 
sents the  conflicting  theories  of  plaintiff  and 
defendant,  involving  the  very  right  of  the 
case.  The  contention  of  the  defendant  is  that 
rule  26  (designed  for  the  protection  of  work- 
men at  work  under  or  about  a  car,  engine, 
or  train)  is  oontrolling,  and,  being  clear  and 
unambiguous,  its  legal  import  is  to  be  de- 
termined by  the  court  and  that  parol  evi- 
dence was  inadmissible  to  contradict  or 
vary  its  terms. 

This  assumption  is  founded  upon  a  mis- 
apprehension of  the  plaintiff's  position.  He 
does  not  seek  to  submit  to  the  Jury  the  in- 
terpretation of  rule  26,  nor  to  contradict  or 
vary  its  terms.  His  proposition  is  that  it  is 
competent  to  allege  and  prove  as  a  matter 
of  fact  that  the  printed  rule  in  its  integrity 
was  never  in  force  with  respect  to  trains  on 


the  Clifton  Forge  yards,  but  that  it  had  been 
modified  or  partially  abrogated  in  regard  to 
such  traina  This  was  the  object  of  the 
second  count  in  the  declaration,  already  no- 
ticed, and  for  that  purpose  the  evidence,  the 
admission  of  which  is  the  ground  of  this  as- 
signment of  error,  was  offered.  In  sustain- 
ing the  theory  of  the  plaintiff  the  circuit 
court  was  well  within  the  decisions  of  this 
court  Southern  Ry.  Co.  v.  Johnson,  111  Va. 
499,  69  S.  B.  323,  Ann.  Cas.  1912 A,  81;  N.  & 
W.  Ry.  Co.  V.  Cofer,  114  Va.  434,  76  S.  B. 
909. 

The  part  of  rule  26  applicable  to  the*  pres- 
ent controversy  reads:  "A  blue  flag  by  day 
and  a  blue  light  by  night  placed  on  or  at 
the  end  of  a  car,  engine  or  train,  denote  that 
workmen  are  at  work  under  or  about  the  car, 
engine  or  train.  The  car,  engine  or  train 
thus  protected  must  not  be  coupled  to  or 
moved  untU  the  blue  signal  is  removed  by  the 
person  who  placed  it" 

This  rule  was  modified  in  the  following 
particular:  As  soon  as  practicable  after  a 
train  comes  in  on  the  yard  at  night  and 
while  the  engine  is  still  attached,  blue  lights 
are  to  be  placed  on  the  rear  end  of  the  rear 
car,  and  on  the  front  end  of  the  foremost 
car  next  to  the  tender,  and  not  on  the  front 
of  the  engine.  As  soon  as  these  lights  are 
placed  in  position  it  is  the  duty  of  the  car 
Inspectors  and  car  repairers  to  commence 
work  on  the  string  of  cars,  the  blue  lights 
denoting  their  presence,  and  are  intended 
for  their  protection,  as  indicated  in  rule  26. 
It  was  likewise  the  duty  of  the  yard  hostler, 
promptly  on  the  Incoming  of  a  train,  to  take 
charge  of  the  engine  and  uncouple  it  from 
the  cars  and  take  it  to  the  roundhouse  for 
inspection  and  repaira  If  the  blue  light 
was  placed  at  the  head  of  the  engine,  instead 
of  the  front  end  of  the  car  next  to  the  tender, 
it  would  "tie  it  up*'  so  that  the  hostler  could 
not  uncouple  it  until  the  blue  light  was  re- 
moved. The  modified  rule  was  intended  to 
expedite  the  business  of  the  defendant  on 
the  yards,  and  by  careful  handling  the  nec- 
essary slack  could  be  given,  and  the  engine 
uncoupled  without  endangering  the  safety  of 
workmen  under  the  cars,  and  this  was  the 
universal  practice  on  the  Clifton  Forge  yards. 

[8]  4.  The  next  assignment  of  error  denies 
the  right  of  the  trial  court  on  motion  of  the 
plaintiff,  to  require  the  production  of  a  con- 
temporaneous written  statement  of  an  em- 
ploy6  concerning  the  accident,  who  was  ex- 
amined as  a  witness  by  the  defendant 

[91  We  do  not  think  the  trial  court  ex- 
ceeded its  authority  in  the  premises.  Such 
statement  was  admissible  for  purposes  of  im- 
peachment— ^as  much  so  as  would  have  been 
the  testimony  of  an  impeaching  witness  that 
the  employ^  had,  on  another  occasion,  made 
a  contradictory  statement  On  the  other 
hand,  if  the  statement  is  not  contradictory 
but  tends  to  corroborate  the  testimony  of  the 
witness,  it  would  not  be  prejudicial  to  the 
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defendant  The  trend  of  modem  practice  ia 
to  relax  rather  than  restrict  the  rale  in  re- 
gard to  the  admission  of  evidence.  In  the  ef- 
fort to  develop  the  whole  trath  of  the  matter 
under  investigation. 

[10]  6.  There  was  evidence  to  sustain  the 
claim  of  the  plaintUf  that  the  hostler  had 
assumed  charge  of  the  engine,  for  the  pur- 
pose of  uncoupling  it  from  the  train  prepara- 
tory to  taking  It  to  the  roundhouse,  at  the 
time  he  called  on  the  engineer  to  give  him 
slack ;  and  he  knew  at  that  time  that  the 
train  was  protected  by  blue  lights.  In  these 
circumstances,  in  legal  contemplation,  the 
acts  of  the  engineer  and  fireman,  done  in  his 
presence  and  by  his  direction  or  at  his  re- 
quest, were  as  much  his  own  acts  as  If  done 
by  him  personally. 

[11]  6.  The  verdict  of  the  jury  has  set  at 
rest  the  conflicting  testimony  of  witnesses, 
and  the  case  must  be  considered  by  this  court 
as  upon  a  demurrer  to  the  evidence  by  the 
defendant  Considering  the  case  from  that 
viewpoint  the  salient  facts  are  these:  At 
the  time  of  the  accident  the  plaintiff  was  a 
car  repairer  in  the  service  of  the  defendant 
doing  night  work  on  Its  upper  yards  at  Clif- 
ton Forge.  The  yards  contain  numerous 
tracks  running  east  and  west  and  the  custom 
was  for  two  inspectors  and  two  car  repair- 
ers to  work  each  train  as  It  came  In.  One 
inspector  with  a  car  repairer  would  take  the 
south  side  of  the  train  and  work  from  east 
to  west  while  the  other  inspector  and  car 
repairer  would  work  the  north  side  from 
west  to  east.  The  inspectors  examined  each 
car  for  defects,  and  the  repairers  made  such 
light  repairs  as  they  were  ordered  to  make 
by  the  inspectors.  When  the  plaintiff  was 
employed  as  car  repairer  he  was  directed  to 
report  to  the  general  foreman  of  car  inspec- 
tors on  the  yards,  by  whom  he  was  assigned 
to  duty  under  Inspectors  Deaton  and  Hol- 
land. He  was  told  that  they  would  Instruct 
him  as  to  his  duties  and  the  rules  for  his 
guidance,  and  that  he  must  take  orders  from 
them  and  obey  them.  He  was  not  given  a 
book  of  rules,  and  never  saw  or  knew  of  rule 
26  until  after  the  accident  The  Inspectors 
instructed  him  as  to  his  duties  and  the  terms 
of  the  rule  as  modified  with  respect  to  the 
placing  of  blue  lights.  During  the  entire 
term  of  his  service,  the  above  rule  was  in 
force  and  observed  in  the  yards,  and  he  had 
never  known  a  train  protected  with  blue- 
lights  as  prescribed  hj  the  rule  to  be  moved. 
It  was  impossible  for  the  hostler  to  uncouple 
the  engine  and  tender  from  the  front  car 
without  seeing  the  blue  light. 

[12]  On  the  night  of  the  accident  plaintiff 
was  working  under  Inspector  Deaton  when 
a  freight  train  came  in  on  the  yards  and 
stopped.  Deaton  told  him  they  would  work 
that  train  from  the  south  side,  beginning  at 
the  end  of  the  car  next  to  the  tender,  and 
immediately  placed  a  blue  light  on  that  end 
of  the  car  on  the  south  side.    In  obedience 


to  an  order  from  Deaton,  plaintiff  went  un- 
der the  rear  end  of  the  front  car  to  replace 
a  yoke  bolt  It  was  necessary  for  blm  to  go 
underneath  the  car  to  replace  the  nut  u^d 
to  assume  a  sitting  posture  with  his  back 
toward  the  rear  axle  of  the  car.  WhUe  thus 
engaged  the  yard  hostler  came  on  the  scene 
to  take  charge  of  the  eneine;  and«  discoye^ 
ing  that  the  engine  could  not  be  uncoupled 
without  slack,  he  went  forward  to  the  en- 
gine. He  found  the  engineer  standln^r  on  the 
step  of  the  engine  In  the  act  of  stepping  off 
on  the  ground.  The  hostler  told  him  to  give 
him  a  little  slacft  to  cut  the  engine  off; 
whereupon  the  engineer  directed  the  fireman, 
who  was  still  on  the  engine,  to  give  the  slack. 
The  fireman  reversed  the  lever  and  turned 
on  such  a  head  of  steam  that  the  Impact 
forced  the  front  car  back  for  a  distance  vary- 
ingly  estimated  at  from  6  to  15  feet  There 
were  30-odd  iron  cars  in  the  train  loaded 
with  coal.  The  violence  of  the  collision  was 
such  that  it  threw  plaintiff's  right  leg  across 
the  rail,  and  his  Jacket  was  caught  under 
the  wheel  and  so  wound  up  that  he  was 
dragged  a  number  of  feet  and  well-nigh  chok- 
ed to  death  before  he  could  be  released.  But 
the  chief  injury  was  to  his  right  leg,  the  bone 
of  which  was  crushed  and  the  fiesh  torn  off 
one  side.  He  was  in  the  hospital  for  IT 
months,  and  had  since  undergone  six  or  sev- 
en operations  for  the  removal  of  diseased 
pieces  of  bone.  The  accident  happened  in 
April,  1910,  and  at  the  last  trial,  in  July, 
1012,  there  was  a  running  sore  on  his  leg; 
and  some  of  the  medical  experts  were  of 
opinion,  from  the  diseased  condition  of  the 
leg,  that  amputation  might  still  become  nec- 
essary. Plaintiff  had  been  compelled  to  give 
up  work,  his  general  health  was  impaired, 
and  he  continued  to  suffer  great  pain.  Prior 
to  the  injury  he  was  a  robust  young  man, 
within  a  few  months  of  attaining  his  majori- 
ty, and  with  an  earning  capacity  of  from 
$65  to  $75  per  month. 

Without  discussing  the  Instructions,  it  la 
sufficient  to  say  that  the  case  was  fairly  sub- 
mitted to  the  Jury  on  the  law,  and  thdr  ver- 
dict awarding  the  plaintiff  $17,000  was  ap- 
proved by  the  trial  court  The  assessment 
it  is  true,  is  larger  than  usual  in  such  cases* 
bat  there  was  ample  evidence  to  sustain  the 
finding;  and,  upon  familiar  principles,  tbis 
court  would  not  be  warranted  In  disturbing 
the  verdict. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  must  be  affirmed. 

Affirmed. 

On   Petition  to  Rehear. 

The  rehearing  in  this  case  is  prayed  for 
on  four  grounds.  The  first  and  second  as- 
signments Involve  the  affirmance  by  this 
court  of  the  action  of  the  circuit  court  In 
overruling  the  demurrer  to  the  second  and 
fifth  counts  of  the  second  amended  declara- 
tion. 


Va.) 


CHESAPEAKE  A  O.  BY.  CO.  t.  SWABTZ 


573 


[IS]  1.  The  interpretation  of  the  second 
count  in  the  petition  for  a  r^earing  is  that 
it  attempts  by  construction  and  #habitaal 
practice,  known  to  and  acquiesced  in  by  the 
defendant,  to  escape  the  operation  of  the 
nnambiguoos  language  of  printed  rule  No.  26. 

The  divergence  of  opinion  between  counsel 
for  the  defendant  and  this  court  results  from 
a  diversity  of  view  as  to  the  legal  import 
of  the  language  employed  in  that  count 
On  the  point  in  issue  the  court  in  its  opinion 
observes: 

''The  count  substantially  alleges  that  the 
accident  was  occasioned  by  the  negligent 
failure  of  the  defendant  to  observe  the  terms 
of  rule  26,  with  respect  to  the  protection  of 
trains  by  blue-light  signals  in  its  modified 
or  partially  abrogated  form,  as  set  out  in  de- 
tail in  that  count  The  binding  effect  upon 
the  defendant  of  the  partial  abrogation  of 
rule  26  will  again  be  adverted  to  in  con- 
sidering the  case  on  the  merits." 

The  count  charges  substantially  that  it 
was  the  direction  and  practice  of  the  de- 
fendant, whenever  an  engine  and  train  came 
into  its  yard,  for  its  car  inspectors  and  car 
repairers  to  forthwith  go  about  inspecting 
and  repairing  the  cars ;  that  shortly  after  the 
arrival  of  the  train  the  engine  was  uncoupled 
and  taken  to  the  company's  shops  for  re- 
pairs; that,  when  the  train  in  question  came 
into  the  yard,  it  then  became  the  duty  of  the 
plaintiff  to  do  such  repair  work  on  the  cars 
as  he  was  directed  to  do,  and,  it  being  night, 
a  blue  light  was  placed  at  the  rear  end  of 
the  rear  car  of  the  train  and  a  blue  light  on 
the  front  end  of  the  car  next  to  the  engine 
and  tender,  and  when  lights  were  so  placed 
the  train  of  cars,  under  the  rule,  could  not 
be  moved  without  notice;  that  throughout 
plaintiff's  term  of  service  he  had  been  in- 
formed and  instructed  by  the  defendant  that 
this  was  the  true  construction  or  the  habit- 
ual practice  of  the  company  for  the  protec- 
tion of  trains ;  and  that  construction  or  prac- 
tice had  been  observed  and  acted  on  during 
his  entire  service  as  car  repairer,  and  the 
defendant  during  that  time  had  taken  no 
steps  to  require  any  other  observance  of 
the  rule. 

The  foregoing  allegations  are  followed  by 
the  specific  averment  that  on  the  night  of 
the  accident  the  lights  were  placed  by  the 
defendant  on  the  train  in  the  manner  de- 
scribed, and  immediately  thereafter  the  plain- 
tiff received  order's  to  go  under  one  of  the 
cars  of  the  train  and  to  replace  a  nut  on  a 
yoke  bolt;  and  that  while  obeying  that  di- 
rection he  received  the  injuries  complained  of. 

It  thus  appears  that  in  their  essence  the 
allegations  of  the  count  in  no  way  Involve 
the  construction  of  rule  No.  26,  but,  in  sub- 
stance, as  the  court  in  its  opinion  held,  are 
the  equivalent  of  a  charge  that  rule  No.  26 
had  been  modified  or  partially  abrogated  by 
the  defendant  in  the  particulars  mentioned. 
That  fact  having,  in  substance,  been  alleged, 
it  is  none  the  less  an  averment  of  a  modifica- 


tion or  partial  abrogation  of  the  rule  because 
the  pleader  has  elsewhere  chosen  to  speak 
of  the  change  as  the  construction  of  the  rule 
habitually  practiced  and  acquiesced  in  with 
the  knowledge  of  the  defendant .  Moreover, 
the  averment  will  not  be  overlooked  that  at 
the  time  of  the  accident  a  blue  light  was 
placed  by  the  defendant  on  the  front  end  of 
the  foremost  car  of  the  train  next  to  the 
tender  and  engine,  and  when  so  placed  the 
plaintiff,  in  obedience  to  the  defendant's  or- 
der, went  under  the  car  and  was  injured. 

[14]  2.  The  ground  of  demurrer  to  the 
fifth  count  of  the  second  amended  declara- 
tion is  because  no  actionable  negligence  is 
set  forth,  nor  the  neglect  of  any  duty  law- 
fully owUig  by  the  defendant  to  the  plaintiff. 

This  point  is  pressed  with  so  much  con- 
fidence that  it  calls  for  special  notice.  We 
are  told:  "The  gravamen  of  the  count  is 
that  the  hostler  came  to  the  engine  and  took 
it  in  charge,  and,  when  he  went  to  the  tender 
to  uncouple  it  from  the  front  car,  found  it 
could  not  be  uncoupled  without  more  slack ; 
that  the  hostler,  with  knowledge  of  the  in- 
experience of  the  fireman  (who  was  still  in 
the  engine)  in  operating  an  engine,  and  with 
knowledge  'that  the  fireman  was  without  au- 
thority to  operate  said  engine,'  negligently 
directed  him  to  reverse  the  engine,  which  op- 
eration the  latter  performed  so  unskillfuUy 
that  the  plaintiff  was  injured." 

The  gist  of  the  argument  is  that  the  fifth 
count  does  not  allege  that  the  hostler  had 
any  power,  express  or  implied,  to  delegate 
the  performance  of  his  duties;  and  that 
without  authority  from  th,e  defendant  he 
procured  the  assistance  of  another  employ^, 
the  fireman,  who  was  incompetent,  and 
whose  inefficiency  caused  the  accident.  Tay- 
lor V.  B.  &  O.  B.  Co.,  108  Va.  817,  62  S.  E. 
798,  and  Board  of  Trade  v.  Cralle,  109  Va. 
246,  63  S.  E.  995,  22  li.  B.  A.  (N.  S,)  297*,  132 
Am.  St  Bep.  917,  and  outside  authorities, 
are  cited  for  the  proposition  that  the  master 
is  not  liable  for  the  negligence  of  a  persoii 
employed  by  his  servant  in  the  prosecution 
of  his  master's  business  without  authority, 
express  or  implied,  to  procure  assistance. 
We  shall  notice  these  cases  more  in  detail 
presently. 

Let  us,  however,  first  consider  whether  or 
not  the  essential  charges  of  the  fifth  count 
set  forth  actionable  negligence,  or 'the  neglect 
of  any  lawful  duty  owing  by  the  defendant 
to  the  plaintiff. 

The  count  charges  that  the  plaintiff  was 
employed  by  the  defendant  as  a  car  repairer, 
and  while  so  engaged  it  was  the  duty  of  the 
defendant  to  exercise  reasonable  care  for 
his  safety ;  that  on  the  night  of  the  accident 
it  became  the  duty  of  the  plaintiff  to  go  un- 
der the  front  car  of  a  freight  train  of  the 
defendant  to  do  repair  work  before  the  en- 
gine attached  to  the  train  had  been  un- 
coupled; that  the  place  where  he  had  to 
work  was  a  place  of  danger  if  the  car  should 
be  moved ;  that  he  went  under  the  car  to  do 
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repairs,  ezerdslng  due  care  and  caution, 
**and  knowing  that  the  yard  hostler,  who 
had  control  of  the  said  engine,  knew,  or 
ought  to  have  known,  of  his  dangerous  posi- 
tion. ♦  ♦  •  The  said  yard  hostler,  whose 
duty  it  was  to  uncouple  the  engine  and  tend- 
er from  said  train  and  take  charge  of  it, 
«  «  *  took  the  same  in  charge  and  saw 
and  knew,  or  ought  to  have  seen  and  known, 
that  the  said  plaintiff  was  at  work  Yinder 
said  car  in  a  dangerous  place,  and,  when  he 
went  to  uncouple  the  engine  and  tender  from 
the  front  car,  he  found  that  it  could  not  be 
uncoupled  without  more  slack,  and  the  en- 
gineer who  had  been  in  charge  of  the  said 
engine  had  left  the  engine,  and  the  said  hos- 
der,  who  knew  or  ought  to  have  known  by 
the  exercise  of  ordinary  care  of  the  inex- 
perience of  the  fireman,  who  was  still  on  the 
engine,  in  operating,  running,  and  controlling 
an  engine,  and  that  the  fireman  was  with- 
out authority  to  operate  said  engine,  care- 
lessly and  negligently  directed  the  fireman 
to  reverse  the  engine  and  back  it,  and  the 
said  fireman  unsklllfully  and  negligently  put 
on  a  full  head  of  steam  and  reversed  the 
engine  with  such  force  that  it  ran  the  whole 
train  of  cars  *  •  •  back  some  distance," 
inflicting  the  injury  of  which  the  plaintiff 
complains. 

The  count  is  founded  on  the  constitutional 
fellow-servant  provision  (section  162)  and 
the  enabling  act  passed  in  pursuance  thereof. 
Va,  Ck)de,  §  1294k. 

The  Constitution  declares  that  every  em- 
'  ploy6  of  a  railroad  engaged  in  work  in  or 
upon  a  car  standing  upon  a  track  "shall  have 
the  same  right  to  recover  for  every  injury 
suffered  by  him  from  the  acts  or  omissions 
of  any  other  employ^  or  employes  of  the  com- 
mon master,  that  a  servant  would  have  (at 
the  time  when  this  Constitution  goes  into 
effect),  if  such  acts  or  omissions  were  those 
of  the  master  himself  in  the  performance  of 
a  nonassignable  duty;  provided,  that  the  in- 
Jury,  so  suffered  by  such  railroad  employe, 
results  from  the  negligence  ♦  •  •  of  a 
coemploye  engaged  in  another  department  of 
labor,  ♦  ♦  ♦  or  who  is  in  charge  of  any 
♦  ♦  •  locomotive  engine."  Va.  &  S.  W. 
Ry.  Co.  V.  Clowers'  Adm'x,  102  Va.  867,  47  S. 
B.  1003. 

The  charges  in  the  fifth  count  are  explicit 
th'at  the  relation  of  master  and  servant  ex- 
isted between  the  defendant  and  the  plain- 
tiff ;  that  the  plaintiff  at  the  time  of  the  ac- 
cident was  engaged  in  work  on  a  car;  and 
that  the  injury  sustained  was  occasioned  by 
the  negligence  of  the  hostler,  a  fellow  serv- 
ant in  charge  of  a  locomotiye  engine.  The 
case  therefore  comes  within  the  terms  of  the 
Constitution  which  declares  that  in  such  cir- 
cumstances the  injured  employ§  shall  have 
the  same  right  to  recover  for  the  acts  or 
omissions  of  the  hostler  that  he  would  have 
had,  at  the  time  the  Constitution  went  into 
effect,  if  such  acts  or  omissions  had  been 


f  those  of  the  railroad  itself  in  the  perform- 
ance of  a  nonassignable  duty. 

[16]  Independently,  however,  of  ttie  con- 
stitutilonal  provision,  the  count  states  a  good 
cause  of  action.  The  defendant  owed  the 
plaintifl  the  nonassignable  duty  of  exercis- 
ing ordinary  care  to  furnish  him  a  reason- 
ably safe  place  in  which  to  perform  the  work 
imposed  upon  him.  And  it  devolved  upon 
the  yard  hostler  the  duty  of  uncoupling  the 
engine  and  tender  from  the  car  under  which 
the  plaintiff  was  doing  repair  work.  The 
hostler  negligently  failed  to  discharge  that 
duty,  and  as  the  result  of  such  failure  the 
plaintiff  sustained  personal  injuries. 

The  plaintiff  had  no  power  to  prescribe 
the  agency  through  which  the  defendant 
should  fulfill  the  duty  of  protection  it  owed 
him,  nor  was  he  in  any  way  responsible  for 
the  acts  or  omissions  of  such  agency.  The 
act  or  omission  of  the  hostler  for  which  the 
defendant  is  responsible  was  his  neglect  to 
use  ordinary  care  to  properly  uncouple  the 
engine  and  tender  from  the  train,  and  the 
means  adopted  by  him  which  resulted  In 
such  failure  did  not  concern  the  plaintiff. 
In  legal  contemplation,  the  omission  of  the 
hostler  to  discharge  his  duty  was  the  proxi- 
mate cause  of  the  injury  as  between  the  plain- 
tiff and  the  defendant;  and  the  negligence 
of  the  fireman  was  but  a  link  in  the  X:hain  of 
causation.  The  court  does  not  seek  to  h<rid 
the  defendant  responsible  for  the  negligence 
of  the  fireman,  but  for  the  dominant  negli- 
gence of  its  alter  ego,  the  yard  hostler. 

[1 6]  Bouvler  In  his  Law  Dictionary  defines 
"proximate  cause"  as: 

"That  which  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  pro- 
duces an  event,  and  without  which  the  event 
would  not  have  occurred. 

"The  proximate  cause  is  that  which  is 
most  proximate  in  the  order  of  responsible 
causation.  [Butcher  v.  West  Virginia  &  P. 
R.  Co.]  37  W.  Va.  180  [16  S.  B.  457,  18  L.  R. 
A.  519];  [Lutz  V.  Atlantic  &  Pac.  R.  Co.,  6 
N.  M.  496]  30  Pac.  916  [16  L.  It  A.  819]. 
That  which  stands  next  in  causation  to  the 
effect,  not  necessarily  in  time  or  space,  but 
in  causal  relation.  [Pullman  Palace  Car  Co. 
V.  Laack]  143  111.  242  [32  N.  B.  285.  18  L. 
R.  A.  215] ;  [Ins.  Go,  v.  Boon]  95  U.  S.  130 
[24  L.  Ed.  395]. 

"Causa  causantls  causa  est  causati" — "the 
cause  of  the  thing  causing  is  the  cause  of 
the  thing  caused." 

In  iBtna  Ins.  Co.  v.  Boon,  95  U.  S.  117, 
24  L.  Bd.  395,  Mr.  Justice  Strong,  deUver- 
ing  the  opinion  of  the  court,  says:  "Tbe 
proximate  cause  is  the  efficient  cause,  the 
one  that  necessarily  sets  the  other  causes 
in  operation.  The  causes  that  are  merely 
incidental  or  instruments  of  a  superior  or 
controlling  agency  are  not  the  proximate 
causes  and  the  responsible  ones,  though  tbey 
may  be  nearer  In  time  to  the  result  It  Is 
only  when  the  causes  are  independent  ot 
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each  other  that  the  nearest  is,  of  coarse,  to 
be  charged  with  the  disaster." 

Again,  the  learned  justice  says:  'The 
XHToximate  causes  aa  we  have  seen,  la  the 
dominant  cause,  not  the  one  which  is  inci- 
dental to  that  cause,  its  mere  instrument, 
though  the  latter  may  be  nearest  in  place 
and  time  to  the  loss.** 

There  is  nothing  in  the  two  decisions  of 
tliis  court,  cited  in  the  petition  for  a  rehear- 
ing, in  conflict  with  the  foregoing  views. 

In  Taylor  v.  B.  ft  O.  R.  Co.,  108  Va.  817, 
62  &  B.  798,  the  court  held  that:  «'A  mdre 
request  by  a  conductor  of  a  freight  train  of 
an  acquaintance  to  perform  a  casual  serv* 
ice  for  his  accommodation,  which  is  respond- 
ed to  in  the  same  spirit  of  good  fellow- 
ship, without  either  promise  or  expectation 
of  reward,  does  not  constitute  the  person 
requested  a  servant  of  the  railroad  compa- 
ny, and  it  is  not  responsible  for  an  injury 
inflicted  on  him  in  consequence  of  a  defect 
in  an  appliance  used  by  him  while  assist- 
ing the  conductor.  A  volunteer  cannot 
diarge  a  railroad  company  with  the  duty  of 
an  employer.*' 

And  in  Board  of  Trade  Go.  v.  Gralle,  109 
Va.  246,  63  S.  B.  995,  22  L.  R.  A.  (N.  S.) 
297,  132  Am.  St.  Rep.  917,  the  court  held 
that:  ''The  owner  of  a  passenger  elevator 
is  not  responsible  for  an  Injury  inflicted  on 
a  passenger  by  the  negligence  of  an  opera- 
tor not  employed,  directly  or  indirectly,  by 
the  owner,  b.ut  who  was  merely  requested  to 
operate  the  elevator  for  that  trip  by  an  'of- 
fice boy*  of  the  owner  who  had  no  power  or 
authority,  express  or  implied,  to  employ  a 
servant  for  the  owner.  A  master  is  liable 
for  an  injury  inflicted  on  a  third  person  by 
the  acts  or  omissions  of  his  servants  while 
acting  within  the  scope  of  their  employ- 
ment and  in  furtherance  of  it,  but  he  is  not 
liable  as  master  where  he  does  not  occupy 
the  relation  of  employer  to  the  person  whose 
negligence  occasioned  the  injury." 

[17]  3.  The  third  ground  for  a  rehearing 
was  the  refusal  of  the  prayer  of  the  defend- 
ant for  instructions  "B"  and  "C." 

Instruction  "B"  told  the  Jury  that  if,  upon 
the  evidence,  the  plaintiff  could  have  avoid- 
ed the  accident  by  waiting  until  the  engine 
was  uncoupled,  he  could  not  recover.  Un- 
der the  evidence  this  instruction  was  wholly 
unwarranted.  The  undisputed  evidence  was 
that  the  plaintiff  went  under  the  car  in  the 
proper  discharge  of  his  duty  as  car  repairer, 
and  also  in  obedience  to  the  express  com- 
mand of  the  car  inspector,  whose  orders  he 
had  been  specifically  directed  to  obey. 

[18]  Instruction  "C,"  that  it  was  as  much 
the  plaintiff's  duty  to  take  care  of  his  own 
safety  as  the  defendant's,  is  substantially 
covered  by  another  instruction  which  the 
court  gave. 

4.  The  last  assignment  goes  to  the  quan- 
tum of  damages  awarded  by  the  Jury..   Up- 


on that  proposition  we  shall  content  our- 
selves with  the  following  summary  taken 
from  the  brief  of  counsel  for  the  plaintiff, 
which  is  fully  sustained  by  the  evidence: 

"Swartz,  when  he  was  injured,  was  not 
20  years  of  age,  and  'was  receiving  between 
$65  and  $70  a  month.  It  was  apparent  that 
one  so  young,  receiving  wages  at  this  rate,  « 
was  in  the  line  for  promotion  and  increase 
of  wages.  He  was  injured  on  the  22d  day 
of  April,  1910,  and  the  verdict  was  brought 
in  on  the  6th  day  of  July,  1912.  Shortiy 
before  the  trial,  in  June,  1911,  he  tried  to 
work  at  light  work  in  a  cannery  at  $1.10  a 
day,  and  worked  with  great  pain  and  suffer- 
ing during  that  time,  and  at  the  end  of 
three  weeks  could  work  no  longer  and  stop- 
ped. From  the  time  he  was  injured  until 
the  verdict,  he  had  lost  over  $1,600  in  wages, 
and  had  to  be  cared  for  and  supported.  It 
is  reasonably  sure  that  he  will  never  be  able 
to  pursue  the  occupation  of  railroadman. 
According  to  the  tables  of  mortality  in  evi- 
dence, his  expectancy  of  life  was  42  years, 
and  if  bis  loss,  by  reason  of  his  injuries  be- 
ing of  a  permanent  character,  were  esti- 
mated at  $32  a  month,  less  than  half  he  was 
earning  at  the  time  he  was  injyred,  it  would 
amount  to  $16,12a 

"All  the  flesh  was  torn  off  his  leg  between 
the  ankle  and  the  knee,  and  the  bones  mash- 
ed and  crushed  up.  The  bones  were  wired 
up  and  set  as  well  as  they  could  be,  and  the 
flesh  patched  up  with  numerous  pieces  of 
flesh  cut  out  of  his  thighs.  He  was  then 
placed  'flat  on  his  back*  at  the  hospital  and 
his  leg  hung  up  for  weeks,  and  the  evidence 
shows  that  he  suffered  agonies  from  the 
pain.  He  was  conflned  in  the  hospital  for 
17  months  and  had,  during  that  time,  six 
or  seven  different  operations  performed  on 
his  leg.  At  the  time  of  the  trial,  his  leg  was 
a  running  sore  and  a  loathsome  and  horrible 
sight  to  behold.  The  appearance  of  his  leg 
at  the  trial  cannot  be  described.  The  Jury, 
court,  counsel,  and  every  one  else  took  one 
look  and  then  turned  away  with  a  shudder." 

Upon  these  considerations  the  rehearing  is 
denied. 

(115  Va.  962) 
LEWIS  V.  COMMONWEALTH. 

(Supreme  Coart  of  Appeals  of  Virginia.     Jan. 

15,  1914.) 

Gaming   (8   98*)— Ceimiwal  PBOsEciTTiONfl— 
Evidence. 

Under  Code  1904,  §  3815,  forbidding  the 
keeping  or  exhibiting  of  a  gaming  table,  com- 
monly called  A  B  C  or  E  O  table,  faro  bank, 
wheel  of  fortune,  keno  table,  or  table  of  the 
like  kind  under  any  denomination,  whether  the 
game  or  table  be  played  with  cards,  dice,  or 
otherwise,  where  the  warrant  under  which  ac- 
cused was  tried  charged  the  keeping  and  ex- 
hibiting of  a  crap  table  in  the  nature  of  an  A 
B  C  or  E  O  table,  proof  was  necessary  that  the 
game  of  crap  was  of  a  like  kind  with  those 
enumerated  in  the  warrant,  and  hence  a  con- 
viction could  not  be  sustained  where  there  was 


*For  other  casM  Me  tame  topic  and  section  M7MBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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no  proof  as  to  the  natare  and  character  of  an 
A  B  G  or  B  O  table,  or  as  to  how  those  games 
were  played  or  exhibited. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Gent.  Dig.  §§  291-297 ;   Dec.  Dig.  i  98.*] 

Error  to  Gircnit  Gonrt,  Norfolk  Gounty. 

John  T.  Lewis  was  convicted  of  an  offense* 
«and  he  brings  error.  Reversed  and  re- 
manded. 

N.  T.  Green,  of  Norfolk,  for  plaintiff  In 
error.  The  Attorney  General.,  for  the  Gom- 
monwealth. 

EIEITH,  P.  Lewis  was  arrested  on  a  war- 
rant charging  him  with  violating  section 
3815  of  the  Gode  of  Virginia,  found  guilty, 
and  fined  by  the  justice  of  the  peace  $100. 
B^om  this  judgment  he  took  an  appeal  to  the 
circuit  court  of  Norfolk  county,  which  was 
tried  before  a  jury  and  a  verdict  and  judg- 
ment rendered  by  them  of  guilty  as  charged 
in  the  warrant,  and  fixing  his  punishment 
at  a  fine  of  $500  and  confinement  In  jail  for 
three  months.  To  this  judgment  a  writ  of 
error  was  awarded  by  one  of  the  judges  of 
this  court 

The  statute  under  which  he  was  prosecut- 
ed (section  3815  of  the  Gode)  is  as  follows: 

"If  any  person  keep  or  ezhihlt  a  gaming 
table  commonly  called  A  B  G,  or  E  O  table, 
faro  bank,  wheel  of  fortune,  keno  table,  or 
table  of  the  like  kind  under  any  denomina- 
tion, whether  the  game  or  table  be  played 
with  cards,  dice,  or  otherwise,  or  be  a  part- 
ner, or  concerned  in  Interest  in  the  keeping 
or  exhibiting  such  table  or  bank,  be  shall  be 
confined  In  jail  not  less  than  two  'nor  more 
than  twelve  months,  and  fined  not  less  than 
one  hundred  nor  more  than  one  thousand 
dollars."  The  residue  of  the  section  need 
not  now  be  considered. 

In  the  statute  as  it  appears  in  the  Gode  of 
1860,  the  only  games  enumerated  were  A  B 
C  and  E  O  tables,  or  faro  bank.  By  act  of 
the  4th  of  April,  1861  (Acts  1861,  c.  16),  the 
act  was  amended  by  Inserting  keno  table, 
and  by  an  act  approved  14th  of  March,  1878 
(Acts  1877-78,  c.  311,  subs.  9),  the  statute 
was  further  amended  by  Inserting,  among 
the  other  prohibited  games,  wheel  of  fortune, 
so  as  to  make  the  statute  read  as  It  now  ap- 
pears in  the  Gode  of  1904. 

It  will  be  observed  in  the  case  before  us 
that  the  warrant  charges  that  John  T.  Lewis 
"did  unlawfully  keep  and  exhibit  a  certain 
gaming  table  called  crap  table,  which  said 
device  is  in  the  nature  of  A  B  G  and  E  O  ta- 
ble, which  said  game  was  played  with  dice, 
against  the  peace  and  dignity  of  the  common- 
wealth of  Virginia.*'  All  the  games  enumerat- 
ed In  the  statute  are  not  mentioned  In  the 
warrant;  the  faro  bank,  wheel  of  fortune 
and  keno  table  are  omitted;  so  that,  to  con- 
stitute an  offense  under  the  statute,  the 
proof  under  this  warrant  must  be  that  the 
game  of  crap  is  of  a  like  kind  with  the  games 


enumerated  in  the  warrant,  to  wit,  ABO 
and  E  O  table.  The  game  of  crap  is  not  one 
of  the  enumerated  games  forbidden,  and  to 
play  or  exhibit  it  does  not  constitute  an 
offense  under  section  3815,  unless  It  be  a 
game  of  like  kind  with  those  named  in  the 
warrant  under  which  the  trial  took  place. 

In  order  to  determine  whether  crap  is  a 
game  of  like  kind  with  an  A  B  G  or  E  0 
table,  we  must  know  something  about  those 
games,  and  the  record  is  silent  with  respect 
to  them.  How  are  we  to  say  that  the  game 
of  crap  is  one  of  like  kind  with  an  A  B  C  or 
E  O  table  when  there  is  no  evidence  as  to 
the  nature  and  character  of  an  A  B  G  or  B 
O  table,  or  as  to  how  those  games  are  played 
or  exhibited?  Upon  the  evidence  before  the 
court,  if  the  defendant  was  guilty  of  any 
offense.  It  was  exhibiting  the  game  of  crap, 
but  the  statute  does  not  forbid  the  game  of 
crap  eo  nomine,  and  the  evidence  does  not 
show  that  it  is  a  game  of  like  kind  with  those 
named  in  the  warrant  and  forbidden  by  the 
statute.  If  the  warrant  had  followed  the 
statute  and  enumerated  all  the  games  to 
which  it  refers,  we  are  not  prepared  to  say 
that  the  only  standard  to  be  used  in  deter- 
mining whether  or  not  the  game  of  crap  Is  a 
game  of  like  kind  with  those  enumerated  in 
the  statute  is  that  the  chances  of  the  game 
are  unequal,  all  other  things  being  equal, 
and  those  unequal  chances  are  in  favor  of 
the  exhibitor  of  the  game,  for  in  some  of 
these  enumerated  games  it  would  seem  that, 
as  between  the  player  and  the  exhibitor,  he 
not  participating  in  the  game,  the  element  of 
chance  was  wholly  eliminated,  and,  as  be- 
tween the  players  themselves,  the  chances 
were  equal,  while  the  exhibitor  had  no  other 
interest  in  the  game  than  the  percentage 
which  he  deducted  from  the  amount  contrib- 
uted by  the  players.  See  Wyatt's  Case,  ft 
Rand.  (27  Va.)  694.  To  this  class  belong  the 
game  of  keno  and  the  wheel  of  fortune,  and 
yet  the  playing  or  exhibiting  of  either  of 
them  is  forbidden  by  section  3815. 

We    are   of    opinion    that   the   judgment 
should  be  reversed,  and  the  case  remanded  to 
the  circuit  court  to  be  further  proceeded  in- 
Reversed. 


(115  Va.  779) 

HADEN  v.  FALLS  et  al. 

(Supreme  C^onrt  of  Appeals  of  Virginia. 
Jan.  15,  1914.) 

1.  Specific   Perfobmance   (8   21*)— Gonvit- 
ANCE  BY  Husband— Joinder  bt  Wni:. 

A  wife  cannot  be  compelled  to  unite  with 
her  husband  in  conveying  land  wliicb  he  has 
contracted  to  selL 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CentDig.  Ii  49,  50 ;  Dec  Dig.  I  21.*J 

2.  Specific   PsBFoavANCS    (|   14*)— Failub* 
OF  Title. 

A  contract  to  sell  land  made  by  a  husband 
alone  will  not  be  specifically  enforced  at  the  suit 
of  the  purchaser,  where,  because  of  the  wife's 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  4k  Rep'r  Indexes 
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Kfusal  to  join  in  tbe  conveyance,  he  demanded 
an  abatement  of  the  price  or  an  indemnity  to 
protect  himself  from  her  claim  for  dower,  etc. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  83,  41;  Dec.  Dig.  § 
14.*] 

8.  SPECino  Pebformancb    (|  130*)— Dehiai* 
or  Relief— Answsb. 

That  defendants,  in  a  snit  to  compel  per- 
formance of  a  husband's  sole  agreement  to 
convey  land,  did  not  object  by  answer  or  other- 
wise to  the  specific  enforcement  of  the  contract 
on  the  ground  that  the  vendor  was  married 
would  not  prevent  the  court  from  denying  the 
relief  on  that  ground,  where  the  wife  refused  to 
join  in  the  conveyance,  and  complainant,  the 
purchaser,  demanded  an  abatement  of  the  pur- 
chase price  or  indemnity  because  of  her  refusal 
to  join. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per- 
formance, Gent  Dig.  IS  424,  425;  Dec.  Dig.  I 
130.«] 

Appeal  from  Circuit  Court,  Campbell 
Comity. 

Suit  by  Bf,  D.  Haden  against  W.  T.  Falls 
and  others.  From  a  decree  dismissing  the 
bill,  complainant  appeals.    Affirmed. 

This  suit  was  brought  by  M.  D.  Haden,  the 
appellant,  against  W.  T.  Falls  and  others  to 
comi)el  the  spedflc  performance  of  an  agree- 
ment to  sell  or  exchange  certain  real  and 
personal  property.  The  agreement  is  in  the 
form  of  an  offer  made  on  the  6th  day  of  Feb- 
ruary, 1912,  and  accepted  on  the  next  day, 
and  is  in  the  following  language : 

•'2/6/12. 

"Bf,  D.  Haden,  Esq.,  Lynchburg,  Va. — Dear 
Sir:  Concerning  the  negotiations  which  I 
have  heretofore  taken  up  v^th  you,  I  wish 
to  make  you  the  following  offer: 

*•!  hereby  offer  to  sell  you  my  42^  acres 
or  less  of  land  (this  being  in  gross  and  not  by 
the  acre)  near  Concord  lying  partly  in  Camp- 
bell and  partly  in  Appomattox  county,  Vir- 
ginla,  which  I  bought  from  Walter  G.  Jones 
and  wife  on*  to  wit,  August  10th,  1911.  This 
land  has  on  it  a  deed  of  trust  of  $2,000  in 
which  F.  W.  Whitaker  is  trustee. 

"Also  I  hereby  offer  to  sell  you  the  follow- 
ing personal  property:  One  30  H.  P.  Frlck 
engine  and  boiler  complete  with  all  fixtures, 
situate  on  the  property  of  Mr.  Dameron  in 
West  Lynchburg  on  Forest  road,  Campbell 
oounty,  Virginia;  one  Lane  mill  complete, 
at  same  place;  four  Kant  hooks;  two  Crab 
hooks;  one  road  chain;  one  log  chain;  one 
Henry  Ditson  50"  saw,  one  10"  crosscut  saws; 
all  tools  and  wrenches  that  belong  to  the 
ndU. 

**Tlie  above  personal  property  has  a  Hen 
on  it  held  by  the  Virginia  Interstate  Land 
Agency  for  about  $440.00,  which  is  the  only 
lien  against  the  personal  property,  and  in 
the  event  my  offer  is  accepted  that  lien  will 
be  released,  and  if  there  are  any  other  liens, 
they  also  will  be  released. 

*'In  addition  to  the  foregoing  offer  to  sell 


you  the  real  estate  and  personal  property 
above,  and  as  a  part  of  this  agreement,  or 
offer,  I  agree  to  pay  the  costs  of  the  suit 
of  yourself  against  the  Virginia  Interstate 
Land  Agency  and  others,  for  a  receivership 
and  also  the  attorney's  fee  incurred  by  you 
in  said  litigation  (amounting  in  all  to  $108.- 
29),  and  you  upon  my  complying  with  the 
foregoing  offer  are  to  do  the  following 
things: 

"You  are  to  assume  $2,000.00  of  the  debt 
now  aecured  by  deed  of  trust  on  the  real  es- 
tate above  mentioned,  I  to  jpay  the  interest 
to  date  of  the  deed  to  you  and  the  apportion- 
ate  taxes  as  of  that  date,  and  assign  and 
transfer  to  you  without  compensation  all  my 
interest  in  the  insurance  on  the  buildings  on 
said  real  estate. 

"The  deed  which  I  am  to  make  you  for 
said  real  estate  shall  set  forth  that  you  do 
assume  $2,000.00  of  the  debt  secured  on  said 
real  estate  and  you  are  to  sign  said  deed 
with  a  clause  therein  to  the  effect  that  you 
do  make  such  assumption.  This  debt  I 
certify  is  the  oiUy  debt  against  the  property, 
or  if  another  then  such  other  shall  be  forth- 
with released. 

"You  are  also  to  sell  to  me  and  give  me  a 
bill  of  sale  for  the  following  personal  prop- 
erty where  the  same  now  is,  free  of  all  liens : 

"Namely,  one  H.  P.  boiler  and  engine ;  one 
High  Point  sawmill;  one  cut-off  saw  frame, 
etc. ;  and  25  shares  of  stock  in  the  Virginia 
Interstate  Land  Agency,  Inc. 

"The  above-mentioned  tangible  personal 
property  which  you  are  to  sell  me  is  all  in 
Campbell  county,  near  Concord,  Va.;  the 
boiler  and  engine  being  on  the  C.  B.  Cross  & 
Bro.'s  property,  and  the  other  personal  prop- 
erty is  on  the  farm  of  M.  D.  Haden. 

"I  make  you  this  offer  for  the  sale  or 
exchange  of  my  real  estate  and  personal 
property  above  mentioned  for  the  personal 
property  of  yours  hereinbefore  mentioned  on 
the  terms  above  set  out,  and  in  consideration 
of  $1.00  to  me  in  hand  paid,  receipt  of  which 
is  hereby  acknowledged,  I  agree  that  this 
offer  shall  be  subject  to  your  acceptance  or 
rejection  at  any  time  within  three  day& 

"If  the  said  M.  D.  Haden  shall  accept  the 
foregoing  offer  I  hereby  agree  that  all  the 
undertakings  on  my  part  hereinbefore  made 
will  be  fully  performed  within  three  days 
from  the  date  hereof. 

"Witness  my  hand  and  seaL 

"W.  T.  FalLs.    [Seal.] 

"I  hereby  accept  the  foregoing  offer  the 
7th  day  of  Feb.,  1912.  M.  D.  Haden." 

On  the  day  the  offer  was  made  two  other 
papers  were  prepared,  of  which  the  following 
are  copies: 

''Whereas  by  a  writing  of  this  datei  Walter 
T.  Falls  has  made  a  certain  offer  to  M.  D. 
Haden  involving  the  sale  of  42^^  acres  of 
land,  more  or  less,  to  the  said  Haden,  and 
certain  personal  property  and  the  transfer  by 


•FMr  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Die  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
90  S.E.-^7 
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said  Haden  to  the  said  Falls  of  25  shares  of 
stock  in  the  Virginia  Interstate  Land  Agency, 
Incorporated,  a  copy  of  which  writing  is 
hereto  attached,  this  writing  further  wit- 
nesseth:  That  if  the  aforesaid  offer  made 
by  the  said  Falls  to  the  said  Haden  shall 
be  accepted  by  the  said  Haden  and  shall  be 
fnlly  performed  by  the  said  Falls,  then  for 
value  received  the  undersigned  Virginia  In- 
terstate Land  Agency  doth  hereby  release 
and  relinquish  as  compromised  and  satisfied 
all  claims  or  demands  of  any  kind,  whether 
at  law  or  in  equity,  and  which  it  has  assert- 
ed, or  which  it  could  or  might  hereafter  as- 
sert, either  by  action  at  law  or  suit  in  equity 
against  him,  and  the  said  M.  D.  Haden  on 
his  part  if  said  agreement  shall  be  accepted 
by  him  and  faithfully  performed  by  the  said 
Falls,  hereby  releases  all  demands  of  any 
kind  against  the  Virginia  Interstate  Land 
Agency,  either  at  law  or  in  equity,  or  which 
he  has  already  asserted,  or  would  or  might 
hereafter  assert  by  action  at  law  or  suit  in 
equity. 

"Witness    the    following    signatures    and 
seals,  this  the  6th  day  of  February,  1912. 
"Virginia  Interstate  Land  Agency, 

"By  its  President." 

"This  agreement,  between  Mrs.  Evie  M. 
Haden,  wife  of  M.  D.  Haden,  party  of  the 
first  part,  and  the  Virginia  Interstate  Land 
Agency,  Incorporated,  party  of  the  second 
part: 

"Witnesseth,  that  whereas  ciertain  offers 
have  been  made  by  W.  T.  Falls  to  M.  D. 
Haden  involving  the  purchase  of  the  said 
Haden*8  stock  in  the  above-named  corpora- 
tion, and  requiring  the  performance  of  cer- 
tain things  by  the  said  Falls,  in  the  event 
M.  D.  Haden  should  accept  the  latter's  offer. 

"And  whereas,  the  said  Mrs.  Evie  M.  Had- 
den  is  the  holder  of  a  note  or  bond  for  $1,- 
000.00  of  the  aforesaid  corporation,  secured 
by  deed  of  trust  on  a  lot  with  a  concrete 
house  thereon,  in  Westover  Heights,  West 
Lynchburg,  Campbell  county,  Virginia,  which 
note,  with  one  year's  interest  thereon,  will 
become  due  and  payable  February  14,  1912. 

"Now,  therefore,  it  is  hereby  agreed  be- 
tween the  parties  hereto  that  if  the  said  M. 
D.  Haden  shall  accept  the  offer  of  the  said 
W.  T.  FaUs,  and  if  the  said  Falls  shaU 
faithfully  and  fully  perform  his  part  of  the 
undertakings  in  his  said  written  offer  to  the 
said  M.  D.  Haden,  in  the  event  said  offer  is 
accepted,  and  if  the  said  Virginia  Interstate 
Land  Agency  shall  faithfully  discharge  and 
release  the  said  M.  D.  Haden  from  all  and 
every  manner  of  liability,  claim  or  demand, 
which  it,  the  said  company,  has,  or  thinks  it 
may  have,  against  the  said  M.  D.  Haden,  then 
the  said  Evie  M.  Haden  hereby  covenants 
and  agrees  that  if  the  interest  amounting  to 
^.00  on  said  $1,000.00  note  or  bond  shall 
be  promptly  paid  to  her  on  or  before  Feb- 
ruary 14,  1912,  she  will  then  extend  the  time 
£or  ibe  payment  of  said  $1,000.00  note  to 


March  1,  1912.     Witness  the  following  sig- 
natures and  seals  this  Feb.  6, 1912. 
"Virginia  Interstate  Land  Agency, 
"By  ,  Its  President 


««i 


Evie  M.  Haden, 

"By  S.  V.  Kemp,  Her  Attorney." 

In  a  few  days  after  the  acceptance  of  the 
said  offer  of  sale,  of  which  the  vendor  was 
promptly  notified,  perhaps  on  the  12th  of 
that  month,  he  signed  and  acluiowledged  a 
deed,  in  which  he  and  his  wife  were  named 
as  grantors  and  the  appellant  as  grantee,  con- 
veying the  real  estate  mentioned  in  the  said 
offer  of  sale,  but  the  deed  was-  never  signed 
by  the  wife.  On  the  21st  of  the  month  Falls 
and  his  wife  conveyed  the  said  land  to  the 
Virginia  Interstate  Land  Agency.  On  the 
28th  of  the  same  month  that  corporation 
conveyed  the  most  valuable  portion  of  the 
land  to  W.  T.  Cross  and  wife. 

In  March  following,  this  suit  was  instituted 
against  the  vendoi,  Falls,  the  Virginia  Inter- 
state Land  Agency,  Cross  and  wife,  and 
Whitaker,  trustee  in  a  deed  of  trust  dated 
February  28,  1912,  executed  by  Cross  and 
wife,  for  the  purpose  of  having  the  said 
conveyance  set  aside  as  void  on  the  ground 
that  the  grantees,  respectively,  in  said  con- 
veyances were  purchasers  with  notice  of  the 
appellant's  prior  agreement  to  purchase  the 
said  land  and  to  specifically  execute  the  said 
agreement  between  Haden  and  Falls.  The 
circuit  court  refused  the  relief  sought,  and 
dismissed  the  bill.  From  that  decree  this 
appeal  was  allowed. 

It  fs  insisted  here  by  the  appellees,  as  it 
was  in  the  circuit  court,  that  the  appellant 
was  not  entitled  to  the  relief  sought,  be- 
cause the  offer  to  sell  by  Falls  and  its  ac- 
ceptance by  the  appellant  did  not  constitute 
the  entire  contract  between  them,  but  that 
they  and  the  other  two  papers  mentioned 
above  were  parts  of  one  transaction,  and  that 
it  was  understood  that  there  could  be  no 
trade  unless  all  of  the  said  papers  were  duly 
executed,  including  a  release  by  the  Virginia 
Interstate  Land  Agency  of  the  liens  held  by 
it  against  the  land  then  owned  by  Falls 
and  in  the  bill  described ;  and,  as  the  other 
papers  were  not  duly  executed.  Falls  was  un- 
der no  obligation  to  and  could  not  specifically 
perform  his  offer  to  selL 

(2)  Because,  even  if  the  agreement  sued  on 
constituted  the  entire  contract  between  Falls 
and  the  appellant,  the  latter  did  not  keep 
and  perform  It  on  his  part. 

(3)  Because  of  Falls*  inability  to  keep  and 
perform  the  contract  on  his  part 

(4)  Because  the  agreement  between  Falls 
and  the  appellant  had  been  abandoned  before 
the  Virginia  Interstate  Land  Agency  pur- 
chased the  land. 

(5)  Because  Gross  and  wife  were  purchas- 
ers for  value  without  notice  of  the  agree- 
ment sought  to  be  enforced. 

A.  S.  Hester,  of  Lynchburg,  for  appellant 
H.  C.  Featherston  and  Geo.  B.  Caskle,  both 
of  Lynchburg,  for  appellees. 
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BUCHANAN,  J.  (after  statLng  the  facts  aa 
above).  In  considering  the  case  a  serious 
question  arises,  not  raised  in  the  answers 
nor  discussed  at  the  bar,  and  that  Is  wheth- 
er the  coverture  of  Mrs.  Falls  does  not  stand 
in  the  way  of  any  decree  for  the  specific  per- 
formance of  the  agreement  against  her  hus- 
band. 

The  bill  does  not  make  the  wife  a  party, 
but,  after  alleging  that  her  dower  interest  in 
the  land  is  of  little  if  any  practical  value, 
since  there  exist  upon  the  land  two  deeds  of 
trost,  in  which  she  united  with  her  husband, 
securing  sums  aggregating  more  than  the  full 
value  of  the  land,  the  bill  asks,  among  other 
things,  that  the  contract  between  the  appel- 
lant and  Falls  and  the  deed  signed  by  him 
to  the  appellant  be  declared  of  binding  force 
and  effect;  **and  that  specific  performance  of 
the  contract  and  said  deed  and  each  of  them 
be  decreed ;  and,  if  the  same  cannot  be  ful- 
ly enforced  by  reason  of  the  wife  of  said  W. 
T.  F^Ils  not  having  joined  or  united  therein, 
then  that  the  said  contract  and  deed  be  en- 
forced with  the  further  provision  made  for 
the  protection  of  this  complainant  against 
any  outstanding  dower  interest,  if  such  there 
be,  in  the  wife  of  said  Falls;  that  the  con- 
sideration agreed  to  be  paid  or  delivered  by 
your  c<Mnplainant  to  the  said  W.  T.  Falls  be 
under  the  orders  and  proceedings  of  this 
court,  or  through  some  receiver  or  commis- 
sioner appointed  by  It,  sold  and  the  proceeds 
retained  so  far  as  need  be  for  your  complain- 
ant's protection  against  said  outstanding 
dower  interest,  if  any,  and  to  the  payment  of 
said  Falls'  obligations  in  said  contract  afore- 
said to  your  complainant;  that  a  personal 
decree  be  entered  against  the  said  W.  T. 
Falls  for  any  and  all  liabilities  owing  by  him 
to  .your  complainant  and  growing  out  of  the 
said  contract;  and  that  all  necessary  and 
proper  accounts  be  ordered  and  taken,"  and 
for  general  relief. 

[1]  It  is  well  settled  in  this  state,  and  gen- 
erally, that  a  wife  cannot  be  comprelled  to 
unite  with  her  husband  in  conveying  land 
under  his  contract  to  sell.  1  Minor  on  Real 
Property,  §  318,  and  cases  cited  in  note  5; 
and  cases  dted  in  note  to  Aiple-Hemmelmann 
V.  Spelbrink,  14  Ann.  Oas.  652,  671. 

[2]  But  the  courts  are  not  agreed  whether 
or  not  such  a  contract  will  be  specifically 
enforced,  when,  because  of  the  refusal  of  the 
wife  to  unite  in  the  conveyance,  the  pur- 
chaser demands  an  abatement  of  the  pur- 
chase price,  01^  an  indemnity  by  reason  of 
such  refusal. 

In  many  jurisdictions,  including  our  own. 
It  seems  to  be  settled  that  in  such  a  case  spe- 
cific performance  will  not  be  decreed.  See 
note  to  Alple-Hemmelmann  v.  Spelbrink,  su- 
pra, 14  Ann.  Gas.  page  671,  where  many  cas- 
es are  collected. 

In  McOann  y.  Janes,  1  Rob.  (40  Va.)  256, 
no  opinion  was  delivered,  but  the  case  made 
and  the  question  decided  is  thus  stated  in 
the  head  note  by  Mr.  Robinson:   "A  husband 


sells  land  in  which  his  wife  has  an  estate  in 
fee,  and  executes  a  bond  to  the  purchaser, 
conditioned  that  he  and  his  vTife  will  make 
a  deed  to  the  purchaser  within  a  specified 
time.  After  that  time  the  husband  states 
that  his  wife  has  declined  joining  him  in  the 
deed,  and  has  forbidden  him  to  convey  his 
estate,  and  he  refuses  to  make  any  convey- 
ance. Thereupon  a  bill  is  filed  by  the  pur- 
chaser against  the  husband,  stating  that 
there  are  children  of  the  marriage,  claiming 
that  the  husband  is  therefore  entitled  to  a 
life  estate,  and  praying  that  he  may  be  de- 
creed to  convey  to  the  complainant  all  his 
Interest  in  the  land,  reserving  to  eomplainant 
his  right  of  action  at  law  upon  the  bond 
against  the  husband  for  failing  to  procure 
his  wife  to  unite  with  him  in  the  conveyance. 
The  bill  being  demurred  to,  the  circuit  court 
sustains  the  demurrer  and  dismisses  the  bill ; 
and  this  decree  is  affirmed." 

In  the  case  of  Clarke,  etc.,  v.  Reins,  12 
Grat  (53  Va.)  98,  it  was  held  that  a  court  of 
equity  will  not  decree  a  specific  performance 
of  a  contract  by  a  husband  and  wife  for  the 
sale  of  the  wife's  land  at  the  suit  of  the 
vendee,  the  wife  refusing  to  execute  the  con- 
tract, nor  will  the  court  compel  the  husband 
to  convey  his  life  estate  to  the  vendee  with 
compensation  for  the  failure  of  the  wife  to 
convey  her  interest  in  the  land.  In  that  case. 
Judge  Daniel,  who  delivered  the  opinion  of 
the  court,  after  discussing  the  cases  of  Mc- 
Cann  v.  Janes,  supra,  and  Evans  and  Wife  v. 
Kingsberry,  2  Rand.  126, 14  Am.  Dea  779,  and 
Watts  V.  Kinney  et  ux.,  3  Leigh.  272,  23  Am. 
Dec.  266,  said:  "The  opinion,"  referring  to 
Judge  Tucker's  opinion  in  the  last-named 
case,  "was  approved  by  the  whole  court,  as 
was  also  that  of  Judge  Green  ♦  •  ♦  in 
Evans  and  Wife  v.  B^ngsberry.  Whilst, 
therefore,  I  do  not  find  any  precedent  in  our 
reports  of  a  direct  refusal  by  this  court  to 
decree  at  the  suit  of  the  vendee,  the  specific 
performance  of  a  sale  by  the  husband  of  the 
wife's  estate,  *yet,  in  the  absence  of  any  case 
or  opinion  here  questioning  the  propriety  of 
the  two  last-cited  decisions,  I  feel  no  hesita- 
tion in  recognizing  them  as  true  expositions 
and  ruling  adjudications  of  the  law  of  this. 


tff 


case. 

The  cases  of  Evans  and  Wife  v.  Kingsber- 
ry and  of  Watts  v.  Kinney  and  Wife  were 
each  suits  by  the  husband  and  wife  against 
the  vendee  for  a  specific  execution  of  the 
contract  of  the  husband  against  his  vendee. 
In  those  cases  the  court  found  it  necessary 
to  consider  and  decide  what  ought  to  have 
been  the  holding  if  the  suits  had  been  brought 
by  the  vendee,  and  in  each  of  them  the  court 
held  that  such  a  decree  could  not  have  been 
properly  rendered  in  favor  of  the  vendee,  and 
refused  to  decree  specific  performance  in  fa- 
vor of  the  vendors  on  the  ground  of  want  of 
mutuality. 

In  Graybill,  etc,  v.  Brugh,  89  Va.  895,  17 
S.  E.  558,  21  L.  R.  A.  133,  37  Am.  St.  Rep. 
894,  it  was  held  that :  "Specific  execution  of 


680 


80  SOUTHEASTERN  BJSPORTBB 


(Va, 


an  agreement,'*  quoting  with  approval  the 
language  of  Warvill  on  Vendors,  and  citing 
Clarke  t.  Reins,  **to  sell  and  convey  will  not, 
ordinarily,  be  decreed  against  a  vendor,  a 
married  man,  whose  wife  refuses  to  join  in 
the  deed,  where  there  is  no  proof  of  fraud 
on  his  part  in  her  refusal,  unless  the  purchas- 
er is  willing  to  pay  the  full  purchase  money 
and  accept  the  deed  without  her  Joining." 
See  Minor  on  Real  Property,  §  8ia 

The  rule  announced  in  the  last-named  case 
and  the  reason  therefor,  whether  the  interest 
of  the  wife  be  her  contingent  right  of  dower 
or  a  greater  interest,  is  clearly  stated  by 
Judge  Sharswood  in  Riesz*s  Appeal,  73  Pa. 
490,  491.  After  referring  to  several  cases  in 
that  Jurisdiction  on  the  question,  he  says: 
^'These  cases  settle,  if  any  amount  of  author- 
ity can  settle  anything,  that  in  Pennsylvania 
specific  performance  of  an  agreement  to  sell 
real  estate  will  not  be  decreed  against  a 
vendor  who  is  a  married  man,  and  whose 
wife  refuses  to  Join  in  the  conveyance  so  as 
to  bar  her  dower,  unless.  Indeed,  the  vendee 
is  willing  to  pay  the  full  purchase  money, 
and  accept  the  deed  of  the  vendor  without  his 
wife  Joining.  The  policy  of  these  decisions 
is  very  manifest  The  wife  Is  not  to  be 
wrought  upon  by  her  love  for  her  husband 
and  sympathy  in  his  situation  to  do  that 
which  her  Judgment  disapproves  as  contrary 
to  her  interest,  nor  is  he  to  be  tempted  to  use 
undne  means  to  procure  her  consent  The 
vendbr  must  be  left  in  such  cases  to  his  ac- 
tion at  law  to  recover  damages.  ♦  ♦  ♦ 
The  case  does  not  fall  within  the  principle 
of  those  decisions  where  the  vendor,  who  can- 
not maka  title  to  all  he  has  contracted  to 
convey,  is  held  to  be  not  thereby  relieved 
from  specific  performance  as  far  as  it  is  in 
his  power,  but  shall  be  compelled  to  execute 
his  contract  with  a  reasonable  abatement  in 
the  price.  The  right  of  dower  of  the  widow 
is  of  such  a  contingent  nature,  depending,  as 
it  does,  as  well  upon  her  surviving  her  hus- 
band as  on  her  continuance  in  life  after  his 
death,  that  no  abatement  in  the  price  can 
be  made  which  will  be  Just  to  both  parties, 
without,  in  effect,  making  a  new  contract  for 
them — a  contract  which,  perhaps  in  the  first 
instance,  neither  party  would  have  come 
into,  certainly  not  the  vendor.  Receipt  of 
the  purchase  money  in  full  may  have  been 
the  main  object  of  the  sale  to  enable  him  to 
pay  debts  or  to  carry  on  other  plans.  If  he 
is  to  be  subjected  to  serious  pecuniary  loss 
by  his  wife's  refusal  to  Join,  it  will  operate 
almost  as  powerfully  as  the  peril  of  impris- 
onment as  a  moral  coercion  and  compulsion 
upon  her  to  yield  her  consent,  instead  of  that 
free  will  and  accord  which  the  law  Jealous- 
ly requires  her  to  declare  by  an  acknowledg- 
ment upon  an  examination  before  a  magis- 
trate, separate  and  apart  from  her  husband." 

**The  policy  of  the  law,"  as  was  said  by 
Lord  Eldon  in  Emery  v.  Wase,  8  Vesey,  Jr. 
(Eng.)  615,  *'ifl  that  a  wife  is  not  to  part 


with  her  property  but  by  her  own  spontane- 
ous and  free  will.  If  this  was  perfectly  res 
Integra,  I  should  hesitate  long  before  I 
would  say  the  husband  is  to  be  understood 
to  have  gained  her  consent,  and  that  the  pre- 
sumption is  to  be  made  that  he  obtained  it 
before  the  bargain,  to  avoid  all  fraud  that 
might  afterward  have  been  practiced  to  pro- 
cure it  I  would  have  hesitated  long  in 
following  np  that  presumption  rather  tban 
the  principle  of  the  policy  of  the  law;  for 
if  a  man  chooses  to  contract  for  the  estate 
of  a  married  woman  or  an  estate  subject  to 
dower,  he  knows  the  property  is  hers  alto- 
gether or  to  a  given  extent  The  purchaser 
is  bound  to  regard  the  policy  of  the  law,  and 
what  right  has  he  to  complain  if  she,  who  ac- 
cording to  law,  can  part  with  her  property 
but  by  her  own  free  will  expressed  at  tbe 
time  of  the  act  of  record,  takes  advantage  of 
the  locus  penitentiae;  and  why  is  he  not  to 
take  his  chance  to  damage  against  the  bns- 
band?"  See.  also.  Peeler  v.  Levy,  26  N.  J. 
Eq.  330,  335;  Pom.  Spec.  Perf.  Contr.  §  461; 
CSowan  V.  Kane,  211  IlL  575,  71  N.  B.  1007; 
Lucas  V.  Scott,  41  Ohio  St  641;  Fbrtune  v. 
Watkins,  94  N.  G.  315;  Aiple-Hemmelmann  v. 
Spelbrink,  supra. 

There  is  neither  allegation  nor  proof  that 
Mrs.  Falls'  refusal  to  unite  in  the  convey- 
ance signed  by  her  husband  was  procured  by 
his  fraud. 

[3]  It  is  true  in  this  case,  as  in  the  case  of 
Clarke  v.  Reins,  supra,  that  no  objection  was 
made  in  the  answers  of  any  of  the  defendants 
to  the  specific  execution  of  the  husband's 
contract  on  the  score  of  the  coverture  of  tbe 
wife  of  the  vendor,  nor  was  that  objection 
urged  in  argument  here ;  but  as  the  denial  of 
a  court  of  equity  to  i3)eciflcally  execute  a  bus- 
band's  contract  for  the  sale  of  land  in 
which  his  wife  has  an  interest,  where  she  re- 
fuses to  Join  in  the  conveyance  unless  the 
purchaser  is  willing  to  pay  the  full  purchase 
price,  claiming  neither  an  abatement  thereof 
nor  idemnity  on  that  account,  is  based  upon 
principles  of  public  policy,  the  fact  that  the 
objection  was  not  made  in  the  answers  would 
not  seem  to  be  materiaL 

In  Clarke  v.  Reins,  supra,  12  Grat  page 
109,  in  discussing  this  question,  it  was  said: 
'*It  is  true  that  no  objection  to  a  specific  per- 
formance was  made  by  the  defendants  in 
their  answers  on  the  score  of  Mrs.  Branch's 
coverture ;  and  it  is  urged  on  behalf  of  the 
appellee  that  this  court  ought  not  to  proceed 
on  the  supposition  that  she  may  not  be  will- 
ing to  unite  in  the  conveyance.  The  same 
feature  existed  in  the  case  of  Emery  v.  Wase, 
yet  it  was  not  regarded  by  the  master  of  the 
rolls,  when  the  case  was  before  him  (5  Vesey 
Rep.  847),  or  by  Lord  Eldon,  on  the  appeal  (8 
Vesey  R.  505),  as  a  circumstance  of  any  mo- 
ment In  that  case,  as  in  this,  the  defend- 
ants all  united  in  one  answer,  in  which  they 
resisted  the  decree,  on  grounds  wholly  inde- 
pendent of  the  coverture  of  some  of  the  fe- 
male defendants;    yet  the  court  gave  the 
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same  weight  to  the  objectloii  as  if  It  bad 
been  distinctly  and  formally  presented.    The 
appellants  all   strenuously  resisted  the  de- 
cree in  the  circuit  court,  and  are  all  seeking 
to  reverse  it  here ;  and  little  if  any  chance  of 
benefit  to  the  appellee  could  be  anticipated 
from   sending  the  case  back,  in  order,   by 
privy  examination  (indeed  if  such  a  practice 
in  any  case  could  be  allowed  here),  to  ascer- 
tain  whether   Mrs.   Branch   will  choose  to 
unite  in  a  deed,  as  there  can  be  little  or  no 
doubt  as  to  what  her  response  would  be.** 
Mrs.  Falls  testified  in  this  case,  and,  while 
she  stated  that  she  would  have  been  willing 
to  have  united  with  her  husband  in  a  con- 
veyance made  in  accordance  with  the  terms 
and  conditions  of  the  agreement  between  her 
husband  and  the  appellant  as  construed  and 
understood  by  her  husband  and  herself,  it  is 
clear  from  her  evidence  that  she  is  unwilling 
to  unite  with  him  in  a  conveyance  upon  the 
terms  of  the  agreement  as  construed  and  un- 
derstood by  the  appellant  and  as  he  seeks  to 
.enforce  it    This  being  so,  and  the  bill  of  the 
appellant    showing  that  he  is  not  willing 
to    pay   the   full    purchase   price    and   ac- 
cept a  deed  from  his  vendor  alone,  but  is  ask- 
ing that  a  portion  thereof  be  retained  by  the 
court  for  his  protection  against  the  outstand- 
ing dower  of  the  vendor's  wife,  tiie  appellant 
is  not  entitled  to  a  decree  for  specific  per- 
formance, and  the  trial  court  did  not  err  in 
dismissing  his  bllL 
Afllrmed. 

(115  Va.  7U) 

CANNON  V.  BATES. 

(Supreme  Gourt  of  Appeals  of  Virginia.    Jan. 

16,  1914.) 

1«    BbOKSRS   (i   66*)~C0HPKNSATI0IT. 

Where  only  one  real  estate  broker  is  em- 
ployed to  procure  a  purchaser  at  a  stipulated 
price,  and  the  owner,  in  independent  negotia- 
tions with  a  purchaser  interested  by  the  bro^ 
ker,  accepts  a  different  price,  the  broker  is  en- 
titled to  compensation. 

[Sd.    Note.— For    other   cases,    see    Brokers, 
Cent.  Dig.  U  85-89 ;   Dec  Dig.  i  66.*] 

2.   BbOKXBS     ({     65*)— COICPBNSATION— RIG.HT 
TO   COUFXNSATION. 

Where  two  or  more  brokers  are  authorized 
to  make  a  sale  of  land,  but  are  ignorant  of 
each  other's  employment,  the  broker  who  was 
the  efficient  cause  of  the  sale  is  entitled  to  com- 
pensatiou,  regardless  of  the  fact  that  another 
broker  concluded  the  negotiations  wltii  a  pur- 
chaser interested  by  the  first. 

[Ed^    Note.— For    other   cases,    see    Brokers, 
Cent.  Dig.  U  82-^ ;    Dec.  Dig.  S  55.*] 

8.  BBOKBB8    ({    66*)— Compensation— Right 

TO    OOICPENSATION. 

Where  two  or  more  brokers  have  been  try- 
ing to  bring  about  a  sale,  and  each  may  have 
rendered  meritorious  services  without  which 
Hie  lepult  would  not  have  been  reached,  a  dis- 
crimination must  be  made  between  them  to  de- 
cide whose  services  were  the  effective  cause  of 
the  sale. 

[Bd.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  St  82-84 ;  Dec.  Dig.  S  65.*] 


4.  BbOKBBS     (I     66*)— COXFENSATION— RlQBT 
TO  COMPENSATIOK. 

Where  two  or  more  brokers  are  employed, 
and  they  know  of  each  other's  employment,  one 
not  being  more  favored  than  the  other  by  the 
principal,  the  broker  who  actually  consummat- 
ed a  sale  with  a  purchaser  first  interested  by 
his  rival  is  the  one  entitled  to  commission. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §1  82-^ ;   Dec.  Dig.  \  66.*] 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  John  W.  Bates  against  James 
Cannon,  Jr.  There  was  a  Judgment  for 
plalntifr,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Hill  Montague  and  R.  B.  Byrd,  both  of 
Richmond,  for  plaintiff  in  error.  Garnett, 
Pollard  &  Smith,  of  Richmond,  for  defendant 
in  error. 

BUCHANAN,  J.  This  is  an  action  of  as- 
sumpsit brought  by  John  W.  Bates,  the  plalQ- 
tiffi  a  real  estate  agent,  to  recover  commis- 
sions from  Dr.  James  Cannon  for  bervices 
rendered  in  the  sale  of  a  lot  lying  in  the 
city  of  Richmond.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  and,  to 
that  judgment,  this  writ  of  error  was 
awarded. 

It  appears  from  the  evidence,   in  which 
there  is  little  conflict,  that  on  October  18, 
1910,  the  plaintiff  wrote  to  the  defendant 
that  he  had  a  party  who  was  anxious  to  buy 
a  lot  on  the  thoroughfare  upon  which  the 
defendant's  property  was  situated,  and  re- 
quested the  defendant  to  advise  him  what 
was  the  lowest  price  he  would  take  for  the 
lot,  and  asked  an  early  reply.    On  the  next 
day  the  defendant,  who  after  receiving  the 
letter,  had  come  to  Richmond,  phoned  the 
plalntiirs  place  of  business  that  he  would 
sell  the  lot  at  the  price  of  $160  per  front  foot, 
but  that  he  would  not  give  him  an  exclusiye 
agency  to  sell  the  property  at  that  or  any 
other  price,  as  the  property  was  a,lready  in 
the  hands  of  Elam  &  Funsten  (real  estate 
agents)  for  sale.    On  the  20th  of  that  month 
the  plaintiff  offered  the  lot  to  Henry  W. 
Wood  at  the  price  named  ($160  per  front 
foot).    Wood  made  an  offer  in  writing  of  $150 
per  front  foot    This  offer  was  taken  to  the 
defendant  by  the  plaintiff,  who  urged  or  ad- 
vised its  acceptance.    The  defendant  declin- 
ed to  accept  the  'offer.    It  was  then  agreed 
between  the  plaintiff  and  defendant  that  the 
defendant  would  see  Mr.  Elam  of  the  firm  of 
Elam  &  Funsten  (through  whom  the  property 
had  been  purchased  by  the  defendant),  and 
advise  with  him  as  to  the  value  of  the  prop- 
erty, but  was  requested  not  to  tell  Mr.  Elam 
who  the  proposed  purchaser  waa    The  de- 
fendant did  see  Mr.  Elam  on  the  next  day, 
the  21st  of  October,  and  was  advised  that  the 
property  was  worth,  if  divided  into  two  lots, 
$175  per  front  foot  for  the  comer  lot,  or  $170 
per  front  foot  for  the  whole.    The  defendifrit 
phoned  from  Elam  &  Funsten's  oflSce  to  the 
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plaintiff  that  Mr.  Blam  advised  him  not  to 
sell  the  land  for  less  than  $175  for  the  corner, 
or  $170  for  the  whole,  lot  per  front  foot  The 
plaintiff  tiiereupon  went  to  see  the  defendant, 
who  authorized  him  to  sell  the  comer  lot  at 
$175,  or  the  whole  at  $170  per  front  foot 
The  plaintiff  notified  Mr.  Wood  that  his  of- 
fer of  $150  had  been  declined,  and  informed 
him  of  the  advanced  price  the  defendant  had 
placed  upon  the  lot,  and  that  other  agents 
had  valued  the  property  at  more  money,  men- 
tioning Mr.  Elam  as  one  of  theoL  Mr.  Wood 
declined  to  increase  his  offer,  but  said  he 
would  see  him  later.  On  the  next  day,  Sat- 
*  urday  (the  22d),  the  plaintiff  left  the  dty, 
and  did  not  return  until  the  morning  of  the 
26th.  On  his  return  he  was  informed  that 
Mr.  Wood  had  increased  his  offer  to  $100 
per  front  foot.  On  the  same  day  the  plain- 
tiff met  the  defendant  on  the  street  and  told 
him  that  Mr.  Wood  had  increased  his  offer 
to  $160;  the  defendant  said  that  he  did 
not  have  time  then  to  talk  to  him,  but  told 
him  that  price  would  not  buy  the  property, 
or  that  he  did  not  think  he  could  accept  that 
offer.  The  defendant  had  no  communication 
with  Mr.  Wood,  who  had,  without  his  knowl- 
edge, taken  up  the  matter  of  the  purchase  of 
the  property  with  Elam,  and  told  him  that, 
if  he  had  known  that  his  firm  were  agents 
for  the  sale  of  the  lot,  he  would  have  gone 
to  them  before  going  to  the  plaintiff;  that 
Mr.  Wood  offered  him  (Elam)  $160  per  front 
foot  for  the  comer  lot,  but  he  was  told  by 
Elam  that  it  was  useless  to  submit  that 
offer  to  the  defendant.  Elam  then  advised 
Wood  that  he  had  better  take  the  whole  lot, 
giving  his  reasons  why  it  would  be  better  to 
do  so,  and  Wood  requested  Elam  to  get  from 
the  defendant  the  lowest  price  that  he  would 
take  for  the  whole  lot,  saying  that  he  (Wood) 
might  be  willing  to  give  $165  per  front  foot 
for  it  Elam  at  once  saw  the  defendant,  who 
named  as  his  lowest  price  $167.50  per  front 
foot  if  the  whole  lot  was  taken  at  once.  Elam 
returned  to  Mr.  Wood,  who  agreed  to  give 
that  price,  and  the  deal  was  closed  on  the 
26th  of  October,  and  the  conveyance  made 
in  due  course ;  the  firm  of  Elam  &  Funsten 
deducting  the  usual  commissions  for  selling 
in  their  settlement  with  defendant 

Mr.  Elam  testified  that,  after  effecting  the 
sale,  he  met  the  plaintiff,  who  said  to  him 
that  he  understood  his  firm  had  sold  the 
property,  and  asked  the  price  obtained.  When 
told,  he  expressed  surprise  as  he  had  learn- 
ed that  Mr.  Wood  had  advanced  his  offer 
to  $160  and  he  supposed  he  had  purchased 
at  that  price.  The  plaintiff  then  wrote  the 
following  letter  to  Dr.  Gannon: 

"Dear  Sir: 

"I  see  that  a  d^d  from  you  to  Mr.  H.  W. 
Wood  has  passed,  conves^g  the  property  at 
the  northeast  corner  of  Monument  Ave.  and 
Mulberry  St,  at  the  price  of  $15,703.13. 

"I  introduced  Mr.  Wood  to  this  property, 
and,  as  you  are  aware,  negotiated  with  him 
for  its  purchase,  and  I  expect  you  to  recog- 


nize my  agency  for  this  sale.  My  commis- 
sions are  the  usual  ones  charged,  namely: 
3  per  cent  on  the  first  $5,000.00,  2%  per 
cent  on  the  next  $10,000.00,  and  2  per  cent 
on  the  balance,  making  a  total  of  $414.06, 
which  I  will  thank  you  to  remit  at  your 
earliest  convenience. 

"Yours  very  respectfully.** 

To  this  letter  Dr.  Gannon  replied  as 
follows : 

"Dear  Sir: 

"Your  note  received,  and  in  reply  will  say 
that  I  am  much  surprised  at  your  letter. 
You  did  introduce  Mr.  Wood  to  this  proper- 
ty; but  you  did  not  get  an  offer  for  the 
property  that  I  would  accept  When  you 
made  your  offer  of  one  hundred  and  sixty 
dollars  ($160.00),  I  rejected  it  Mr.  Wood 
then  took  up  the  matter  on  his  own  motion 
with  Elam  &  Funsten,  stating  to  them  that 
he, thought  perhaps  they  had  some  property 
to  sell  on  Monument  avenue,  and  they  told 
him  they  had,  and  mentioned  my  property  at 
once,  and  talked  with  me,  and  I  told  them 
that  I  would  sell  it  for  one  hundred  and  sev- 
enty-five dollars  ($175)  for  the  comer,  one 
hundred  and  seventy  dollars  for  the  entire 
frontage.  They  saw  Mr.  Wood,  and  he  was 
not  willing  to  give  that  much,  and  I  finally 
agreed  to  take  one  hundred  and  sixty-seven 
dollars  and  fifty  cents  ($167.50),  and  they 
sold  the  property  at  that  price. 

"I  did  not  recognize  anybody  in  the  trans- 
action except  the  parties  who  sold  the  prop- 
erty and  Mr.  Wood.  I  had  a  right  to  refuse 
to  sell  my  property  at  the  price  you  offered, 
and  exercised  that  right,  and  I  had  a  right  to 
accept  the  price  offered  me  by  Elam  &  Fun- 
sten, and  I  exercised  that  right  If  you  de- 
sire to  discuss  the  matter  with  those  gentle- 
men, that  is  with  you,  and  not  with  me ;  but 
it  is  rather  amazing  to  me  that  you  should 
think  for  one  moment  that  I  am  under  obli- 
gation to  you  when  you  could  not  get  the 
price  for  the  property  I  demanded. 

"Regretting  that  you  should  have  any  such 
feeling  about  it  I  am 
"Sincerely  yours." 

The  errors  assigned  are  to  the  action  of 
the  court  in  giving  and  refusing  instmctlons, 
and  in  refusing  to  set  aside  the  verdict  of 
the  jury  as  contrary  to  the  law  and  the  evi- 
dence. 

The  plaintiff  offered  five  instructions,  and 
the  defendant  three.  Of  these  the  court  gave 
No.  1  as  asked  for  by  the  defendant  amended 
and  gave  No.  1  offered  by  the  plaintiff,  and 
rejected  all  the  others. 

The  plaintiff*s  instruction  as  amended  was 
as  follows: 

**The  court  Instruct^  the  jury  that,  |f  they 
believe  from  the  evidence  that  the  defendant 
authorized  the  plaintiff  to  sell  his  property 
at  the  northeast  corner  of  Monument  avenue 
and  Mulberry  street  at  one  hundred  and  sev- 
enty ($170)  dollars  a  front  foot  and  that  the 
plaintiff,  acting  on  said  authority,  interested 
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Mr.  H.  W.  Wood  in  said  property  as  a  pro- 
spective  purchaser,  and  gave  bis  name  to  the 
defendant  as  a  prospective  purchaser,  and 
that  thereafter  the  defendant,  either  person- 
ally or  throngh  agents,  negotiated  for  the  sale 
of  said  property  with  said  Wood,  and  after- 
wards, While  authority  to  plaintiff  was  un- 
revoked, sold  said  property  to  said  Wood  for 
one  hundred  and  sixty-seven  and  one-half 
dollars  ($167.50)  a  front  foot,  and  that  the 
services  of  the  plaintiff  in  interesting  said 
Wood  in  said  property  procured  the  subse- 
quent sale  which  was  made,  then  the  plain- 
tiff was  the  procuring  cause  of  said  sale,  and 
they  should  find  for  the  plaintiff,  and  award 
him  such  compensation  for  his  services  as 
they  believe  reasonable,  fair,  and  Just  under 
all  the  facts  and  circumstances  of  the  case. 
"If  the  Jury  do  not  believe  from  the  evi- 
dence that  the  services  of  the  plaintiff 
brought  about  or  procured  the  sale  which 
was  made,  then  they  should  find  for  tiie 
defendant" 

The  defendant's  instruction  No.  3,  rejected 
by  the  court,  told  the  Jury  that:  "If  they 
believe  from  the  evidence  that  the  defendant 
had  placed  his  property  in  the  hands  of  sev- 
eral real  estate  agents  to  sell,  and  that  the 
plaintiff  and  Elam  &  Funsten  were  among 
that  niunber,  then  the  agent  who  procured  a 
purchaser  ready  and  willing  to  complete  the 
purchase  upon  terms  satisfactory  and  agreed 
to  by  the  defendant  is  entitled  to  commis- 
sions on  the  sale,  to  the  exclusion  of  all 
other  agents;  and,  if  the  Jury  believe  from 
the  evidence  that  Elam  &  Funsten  first  se- 
cured from  Henry  W.  Wood  an  offer  to  pur- 
chase the  lot  in  question  at  the  price  of 
$167.50  per  front  foot,  which  was  accepted 
by  defendant,  and  the  sale  made  to  Wood  at 
that  price,  then  they  are  instructed  that  the 
plaintiff  is  not  entitled  to  recover  in  this 
cause,  and  they  must  find  for  the  defendant*' 
These  two  instructions  substantially  pre- 
sent the  contentions  of  the  plaintiff  and  de- 
fendant as  to  the  proper  rule  or  principle  of 
law  by  which  the  right  of  the  plaintiff  to 
the  commissions  sued  for  was  to  be  deter- 
mined. Whether  or  not  the  court  erred  in 
giving  the  one  and  refusing  the  other  depends 
upon  the  question  whether  or  not  the  same 
rule  of  law  Is  applicable  to  a  case  like  this, 
where  two  or  more  real  estate  brokers  are 
authorized  to  make  saje,  each  knowing  of 
the  other's  employment,  and  a  case  in  which 
there  Is  only  one  broker,  or,  if  more  than  one, 
they  do  not  know  of  the  employment  of  each 
other. 

[1]  If  only  one  real  estate  broker  is  em- 
ployed, it  Is  Settled  in  this  state,  and  gener- 
ally it  is  believed,  that,  where  such  broker 
contracts  to  furnish  a  purchaser  of  the  land 
at  a  stipulated  price,  whom  the  owner  ac- 
cepts, and  in  the  negotiation  the  owner 
agrees  upon  and  accepts  a  different  price 
frran  that  at  which  the  agent  was  instructed 
to  sell,  such  agent  is  entitled  to  the  com- 
missions.   Ftschall  &  Gresham  v.  Gllllss,  113 


Va.  643,  75  S.  B.  220;   2  Clark  &  Skyles  on 
Law  of  Agency,  p.  1682. 

[2,  3]  It  also  seems  to  be  the  general  rule 
that,  where  two  or  more  brokers  are  author- 
ized to  make  sale  of  land,  but  are  Ignorant  of 
each  other's  employment,  the  broker  who 
was  the  procuring  cause  of  the  sale  is  enti- 
tled to  the  commissions.  Where  such  broker 
is  the  eflSdent  cause  of  the  sale,  the  fact  that 
another  broker,  or  the  owner  of  the  land 
himself,  takes  the  matter  In  hand  and  com- 
pletes the  sale  does  not  affect  the  right  of 
such  broker  to  the  commissions.  2  Clark  ft 
Skyles  on  Law  of  Agency,  p.  1682,  and  cases 
cited  in  note.  Where  two  or  more  of  such 
brokers  have  been  endeavoring  to  bring  about 
a  sale  which  is  formally  consummated,  and 
each  may  have  rendered  merltoriotis  services 
without  which  that  result  would  not  have 
been  reached,  a  discrimination  must  be  made 
between  them  to  ascertain  whose  services 
must  be  deemed  to  be  the  efficient  and  effec^ 
tive  cause  of  the  sale.  Whltcomb  v.  Bacon, 
170  Mass.  479,  49  N.  E.  742,  64  Am.  St  Rep. 
817;  2  Clark  &  Skyles,  etc.,  p.  1683,  and 
cases  cited  in  notes. 

[4]  While  the  cases  are  not  In  accord,  the 
better  rule  seems  to  be  that,  where  two  or 
more  bi^okers  are  employed,  and  they  know 
of  each  other's  employment,  and  one  of  them 
is  not  more  favored  than  another  by  the  prin- 
cipal, he  may  sell  to  the  purchaser  who  is 
first  produced,  and  the  broker  producing 
such  purchaser  is  entitled  to  the  commissions.' 
2  Clark  &  Skyles  on  Agency,  p.  1683 ;  19  Cyc. 
260;  and  Chaffee  t.  Widman,  48  Colo.  34, 
108  Pac.  995,  139  Am.  St  Rep.  220,  and  cases 
cited  in  notes  to  each. 

In  the  case  of  Vreeland  t.  Vetterleln,  88 
N.  J.  Law,  247  (a  leading  case),  the  reasons 
for  this  rule  are  stated  very  clearly  by  Chief 
Justice  Beasley.  Where  the  brokers  know  of 
each  other's  employment,  he  says:  "Each  is 
aware  that  he  is  subject  to  the  arts  and  chan- 
ces of  competition.  If  he  finds  a  person  who  is 
likely  to  buy,  and  quits  him  without  having 
effected  a  sale,  he  is  aware  that  he  runs  the 
risk  of  such  person  falling  under  the  influ- 
ence of  his  competitor — and  in  such  case  he 
may  lose  his  labor.  This  is  a  part  of  the  In- 
evitable risk  of  the  business  he  has  under- 
taken. On  the  other  hand.  If  fortune  should 
be  propitious,  a  bidder  for  the  property  on 
sale,  who  has  been  selected  by  his  rival,  may 
come  to  him,  and  by  his  means  effect  the  bar- 
gain. Now,  in  the  competition,  the  vendor 
of  the  property  Is  to  remain  neutral;  he  is 
interested  only  in  the  result  But  when  ei- 
ther of  the  agents  thus  employed  brings  a 
purchaser  to  him,  and  a  bargain  is  struck  at 
the  required  price,  on  what  ground  can  he 
refuse  to  complete  the  bargain?  Can  he  say 
to  the  successful  competitor :  This  purchaser 
was  first  approached  by  your  rival,  and  you 
should  have  refused  to  treat  with  him  on 
the  subject?  There  is  no  legal  principle  upon 
which  such  a  position  can  rest  It  is  contra- 
ry to  the  usages  of  everyday  commerce.    Bv- 


584 


80  SOUTHBASTBRN  BBPOBTBB 


(Va. 


ery  advettlsemeiit  of  a  stock  of  goods  for 
sale  bas  a  tendency  to  carry  off  the  cnstom- 
ers  of  rival  dealers;  and  if,  therefore,  it 
should  be  known  to  the  vendor  of  the  prop- 
erty that  the  agent  who  introduces  a  pur- 
chaser to  him  has,  by  the  usual  arts  of  com- 
petition, taken  such  purchaser  out  of  the 
hands  of  his  rival,  I  am  not  aware  of  any- 
thing in  the  law  which  would  justity  such 
vendor  in  refusing  to  complete  the  contract 
The  task  would  be  difficult,  and  the  risk 
great,  if  vendors  were  called  upon  to  decide 
between  the  claims  of  contestants.  How 
would  it  be  possible  for  such  vendor  to  say 
whose  influence  it  was  that  produced  the 
sale,  where  the  purchase  has  been  solicited 
by  both  agents?  It  would  be  at  variance 
with  all  practical  rules  to  require  the  par^ 
filing  to  pronounce,  under  the  penalty  of 
paying  double  commissions,  upon  the  meta- 
physical question,  which  agent  under  the  cir- 
cumstances was  the  efficient  cause  of  the 
sale.  In  the  absence  of  all  collusion  on  the 
part  of  the  vendor,  the  agent  through  whose 
instrumentality  the  sale  is  carried  to  com- 
pletion is  entitled 'to  the  commissions." 

In  Frauds  v.  Eddy,  49  Minn.  447,  449,  52 
N.  W.  42,  44,  Judge  Mitchell,  in  speaking  for 
the  court,  said,  in  a  case  very  much  like  the 
case  under  consideration:  'The  plaintiff 
knew  that  the  property  was  also  listed  with 
another  broker,  and  hence  that  he  was  sub- 
ject to  the  chances  of  competition,  and  that, 
if  he  entered  into  negotiations  with  a  pro- 
spective customer,  and,  before  any  sale  was 
effected,  the  party  went  to  the  competitor,  or 
fell  under  his  influence,  he  was  liable  to  iose 
his  labor.  This  was  one  of  the  Inevitable 
risks  of  the  business.  All  there  is  of  this 
case  is  that  the  plaintiff  attempted  to  pro- 
cure Gollum  as  a  purchaser  for  the  property 
for  $10,000,  and  did  not  succeed,  or  at  least 
had  not  when  Collum  went  to  the  other  brok- 
er, who  succeeded  in  selUng  to  him  at  $9,500. 
We  fall  to  see  how,  in  this  state  of  facts,  it 
can  be  claimed  that  the  plaintiff  procured  a 
purchaser  for  the  property.  Owners  have  the 
right  to  place  their  property  with  more  than 
one  broker ;  but,  if  plaintiff  can  recover  upon 
the  facta  of  this  case,  such  owners,  however 
honestly  and  impartially  they  may  have  act- 
ed, would  be  placed  in  a  most  embarrassing 
position,  and  subjected  to  the  liability  of 
paying  double  commissions,  in  every  case 
where  it  could  be  shown  that  the  purchaser 
produced  by  one  broker  had  ever  spoken  to 
the  other  broker  about  the  property." 

In  Bdwards  v.  Pike,  49  Tex.  Civ.  App.  30, 
107  S.  W.  586,  the  owner  of  land  employed 
two  brokers  to  sell  the  same;  each  having 
knowledge  of  the  other's  employment.  One 
of  them  secured  a  prospective  purchaser  upon 
terms  agreed  to  by  the  owner;  but,  before 
any  agreement  with  such  purchaser  was  re- 
duced to  writing  so  as  to  bind  the  purchaser, 
the  other  broker  consummated  the  sale  to 
that  person  under  terms  which,  though  more 
favorable  to  the  purchaser,  were  satisfactory 


to  the  owner.  Held,  that  the  owner  was  lia- 
ble for  commissions  only  to  the  broker  who 
actually  consummated  the  sale.  The  court 
said,  in  that  case,  that:  "In  the  absence  of 
special  circumstances  which  would  make  it 
proper  to  so  charge  him,  the  owner  ougbt 
not  to  be  held  liable  for  commissions  to  more 
than  one  broker,  and,  after  actually  seUing 
his  property  to  a  purchaser  produced  by  one 
broker  on  terms  negotiated  by  such  broker, 
and  not  by  another,  he  ought  not  before  pay- 
ing him  the  commissions  be  required,  as  sug- 
gested l^  the  charges  refused,  at  his  peril  to 
determine  whether  some  other  broker  was 
not,  in  fact,  the  procuring  c&use  of  the  sale. 
In  such  a  case,  the  risk  of  finally  effecting  by 
his  agency,  on  terms  agreed  upon  betwe^ 
him  and  the  buyer,  a  sale  of  the  property 
ought  to  be  borne  by  the  broker.  His  serv- 
ices toward  effecting  one  are  performed  with 
a  knowledge  on  his  part  that  another  broker 
has  authority  similar  to  that  conferred  upon 
him ;  and  if,  before  a  sale  is  completed,  the 
buyer  quits  him,  and  on  other  terms  consum- 
mates it  through  another  agent,  it  Is  a  con- 
tingency he  should  be  held  to  have  contem- 
plated at  the  time  he  undertook  the  service, 
and  about  the  happening  of  which  he  has  no 
right  to  complain." 

Again,  the  court  said:  "The  broker  who 
undertakes  a  sale  of  property  with  full 
knowledge  that  another  broker  has  also  un- 
dertaken to  sell  it  ought  not  to  expect  more 
of  the  owner  than  that  he  will  not  Interfere 
in  favor  of  the  one  or  the  other." 

In  Higgins  v.  MUler,  109  Ky.  209.  58  S.  W. 
580,  it  was  held  that,  when  property  has  been 
listed  for  sale  with  different  real  estate 
agents,  the  agent  who  induces  the  seller  and 
the  purchaser  to  enter  into  the  contract  is 
entitled  to  the  commissions,  though  another 
agent  may  have  first  brought  the  parties  to- 
gether, and,  when  the  property  Is  with  the 
plalntiff*s  knowledge  in  the  hands  of  several 
agents,  the  rule  of  noninterference  applies 
only  as  to  the  owner,  and  the  agent  who  first 
actually  sells  the  property  is  entitled  to  the 
commission. 

In  Glascock  v.  ^Vanfieet,  100  Tenn.  603,  46 
S.  W.  449,  it  was  said  that,  "when,  a  princi- 
pal employs  more  than  one  broker,  and  the 
several  brokers  act  independently,  and  with 
the  knowledge  of  this  fact,  the  one  who  first 
completes  a  sale  is  entitled  to  the  oommis- 
sions." 

In  Ward  v.  Fletcher,  124  Mass.  224,  it  was 
said  by  a  J.  Gray  (afterwards  Mr.  Justice 
Gray),  in  a  case  where  the  plaintiff  did  not 
have  the  exclusive  right  to  sell:  "One 
broker  who  is  unsuccessful  in  effecting  a  sale 
does  not  become  entitled  to  commissions  upon 
the  success  of  another." 

In  Scott  V.  Lloyd,  19  Colo.  401,  85  Pac  733, 
it  was  said  that:  "It  is  beyond  question  that 
the  plaintiffs  produced  the  purchaser  to 
whom  they  (the  landowners)  sold  and  convey 
ed  the  property,  and  they  were  not  bound  to 
inquire  what  part*  If  any,  other  agents  had 
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la  tbe  transaction.  They  could  remain  neu- 
tral, as  between  competing  agents,  and,  by 
paying  the  commissions  to  tbe  one  who 
brought  the  purchaser  to  them,  be  relieved  of 
liability  to  any  other.** 

In  Nation  v.  Harness,  33  Okl.  680,  126  Paa 
799,  it  was  held  that,  when  property  has  been 
listed  for  sale  with  different  real  estate 
agents,  the  agent  who  induces  the  seller  and 
purchaser  to  enter  Into  the  contract  is  en- 
titled to  the  commissions,  although  another 
agent  may  have  first  brought  the  parties  to- 
gether. 

It  follows  from  what  has  been  said  that  we 
are  of  opinion  that  the  instruction  *%"  given 
by  the  court,  did  not  state  the  law  applicable 
to  the  facts  of  this  case,  and  that  the  de- 
fendant's instruction  No.  3  did,  and  that  the 
trial  court  erred  in  giving  the  one  and  in  re- 
fusing to  give  the  other. 

Without  discussing  the  other  errors  as- 
signed, the  court  is  of  opinion  that  the  judg- 
ment complained  of  must  be  reversed,  the 
verdict  of  the  Jury  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 

Beversed. 


(115  Va-  788) 
JOHN  DIEBOLD  &  SONS  STONB  CO., 
Inc.,  V.  TATTBRSON  et  al. 

(Supreme  Gourt  of  Appeals  of  Virginia.     Jan. 

15,  1914.) 

1.  Mechanics*  Liens  ({  154*)— Pbocebdznos 

TO   PBBFBCT— AFFJDAVITS— SUITFICIENOY.      • 

Where  the  president  of  a  corporation  seek- 
ing a  mechanic  8  lien  signed  the  affidavit  ap- 
pended to  the  statement  of  account  as  president 
and  axent  for  the  corporation,  the  affidavit  suf- 
ficiently showed  that  it  was  made  by  an  agent 
of  the  lienor. 

[ESd.  Note.— For  other  cases,  see  Mechanics' 
liiens.  Gent  Dig.  »  261-267;  Dec.  Dig.  § 
154.*j 

2.  Mechanics'  Liens  (S  149*)— Pbbfbotion-- 
••Accoxjnt*'—**Thino"— "Matter." 

A  corporation  seelsing  a  mechanic's  lien 
filed  an  account  which  first  alleged  that  it 
showed  the  amount  and  character  of  the  work 
and  material  furnished,  and  was  followed  by 
an  itemized  account,  at  the  end  of  which  was 
appended  a  statement  that,  after  deducting  the 
credits  from  the  debits,  there  was  a  balance  of 
$7,041.93  due  the  corporation.  The  jurat  of 
the  notary  which  followed  the  signature  of  the 
corporation's  agent  recited  that  the  agent  made 
oath  that  the  matters  and  things  stated  in  the 
foregoing  account  were  true,  and  that  the  ac- 
count was  correct  Held,  that  as  the  word 
^inatters"  means  with  regard  to  or  about  which 
anything  takes  place,  and  as  the  word  "thing" 
Is  equivalent  to  a  transaction  or  occurrence,  the 
account  was  sufficient;  the  word  "account"  in 
its  broad  sense  meaning  a  recording  or  compu- 
tation. 

[Ekl.  Note.— For  other  cases,  see  Mechanics* 
liena.  Cent  Dig.  IS  256-259 ;  Dec.  Dig.  §  149.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  1,  pp.  86-96;    voL  8,  p.  7561;    voL  8,  pp.  I 
6957,  7815 ;    vol.  5,  p.  4413 ;    vol.  8,  p.  7718.]  I 


8.  Equitt  (i  410*)— Bepobt  of  CoioassioNSB 
—Weight. 

The  report  of  a  commissioner  in  chancery 
is  prima  facie  correct,  and  objections  thereto 
most  be  made  by  ezcei)tions,  and,  if  excepted 
to,  tbe  court  will  examine  the  evidence  to  see 
whether  it  sustains  the  master's  conclusions,  but 
his  conclusions  on  conflicting  evidence  will  not 
be  disturbed  unless  agahist  clear  weight  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i§  905-919 ;  Dec  Dig.  i  410.*] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  the  John  Diebold  &  Sons  .Stone 
Company,  Incorporated,  against  Lizzie  M. 
Tatterson,  as  ezecatrix,  and  others.  There 
was  a  decree  for  defoidants,  and  plaintiff  ap- 
peals.  Reversed. 

Jeffries,  Wolcott,  Wolcott  ft  Lankford  and 
John  A.  Baecher,  all  of  Norfolk,  for  appel- 
lant Jno.  B.  Jenkins,  Willooz,  Cooke  & 
WlUcoz,  E.  R.  F.  WellSt  and  Ja&  O.  Martin, 
all  of  Norfolk,  for  appellees. 

KEITH,  P.  John  Diebold  ft  Sons  Stone 
Company,  Incorporated,  presented  its  peti- 
tion to  this  court,  in  which  it  is  alleged  tiiat 
it  has  been  aggrieved  by  the  decree  of  the 
circuit  court  of  the  dty  of  Norfolk  in  a 
certain  chancery  suit  therein  pending,  where- 
in the  petitioner  was  plaintiff  and  Lizzie  M. 
Tatterson,  executrix  of  the  last  will  and  tes- 
tament of  E.  Tatterson,  deceased,  and  others 
were  defendants. 

The  petitioner  was  a  subcontractor  under 
Tatterson,  general  contractor,  to  furnish 
stone  and  stonework  to  be  used  in  a  church 
building  in  the  dty  of  Norfolk,  for  W.  W. 
Old,  Walter  H.  Taylor,  and  others,  trustees 
of  Christ  Protestant  E)piscopal  Church;  that 
as  such  subcontractor  there  was  due  to  the 
petitioner  the  sum  of  $7,041.93,  with  interest 
from  the  6th  day  of  January,  1911;  that 
on  the  20th  day  of  May,  1911,  petitioner 
notified  the  trustees  of  its  intention  to  claim 
the  benefit  of  a  mechanic's  lien  upon  the 
property.  Upon  the  same  day  upon  which 
this  notice  was  given  the  petitioner  filed  In 
the  clerk's  office  of  the  corporation  court  of 
the  city  of  Norfolk  a  mechanic's  lien  for  the 
debt  against  the  church  property.  It  is  also 
alleged  in  its  bill  that  at  the  time  the  notice 
was  served  upon  the  trustees  they  were  in- 
debted to  Tatterson,  the  general  contractor, 
for  an  amount  sufficient  to  satisfy  the  claim 
of  petitioner. 

The  trustees  filed  their  answer  to  this  biU, 
admitting  that  they  were  indebted  to  Tatter- 
son, the  general  contractor,  in  the  sum  of 
$5,071.95,  subject  to  a  credit  for  damages 
caused  by  delay.  On  March  16,  1912,  a  de- 
cree was  entered  referring  the  case  to  a  mas- 
ter commissioner  for  a  report  of  the  amount 
due  and  owing  by  the  trustees  to  the  con- 
tractor, and  an  account  of  the  liens  upon 
the  land  and  building,  as  well  as  upon  the 
fund  due'  by  the  trustees  to  the  contractor. 
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The  -  commissioner  reported  that  petitioner 
had  proven  the  amount  due  It  to  be  $7,033.93, 
with  interest  from  March  10,  1911,  subject 
to  a  credit  of  $834.70  for  cutting  stone  and 
$300  for  delay,  leaving  a  balance  of  $5,899.23, 
which  he  reported  to  be  a  valid  mechanic's 
lien  against  the  property. 

Exceptions  were  taken  by  sundry  creditors 
to  this  report,  and  petitioner  excepted  to 
it  because  of  the  allowance  of  the  credits 
above  mentioned. 

On  July  29,  1912,  the  court  entered  a  de- 
cree overruling  the  exceptions  taken  by  peti- 
tioner, and,  without  passing  on  the  other  ex- 
ceptions taken  by  the  other  parties  to  the 
allowance  of  petitioner's  claim,  sustained 
the  exception  based  upon  the  ground  that  no 
sufficient  affidavit  had  been  filed  with  the 
account,  and  that,  therefore,  its  lien  was  in- 
vaUd. 

[1,2]  The  sole  question,  tiierefore,  before 
this  court  is  as  to  the  sufficiency  of  the  af- 
fidavit, and  as  to  the  propriety  of  the  credits 
allowed  as  against  petitioner  by  the  decree 
complained  of. 

The  account  which  was  filed  with  petition- 
er's mechanic's  lien  is  as  follows: 

"An  account  showing  the  amount  and  char- 
acter of  the  work  done  and  materials  fur- 
nished by  John  Diebold  and  Sons  Stone  Com- 
pany, Inc.,  subcontractors  under  E.  Tatterson, 
general  contractor,  for  the  construction  and 
erection  of  Christ  Protestant  Episcopal 
Church,  Elizabeth  River  Parish,  Norfolk,  Vir- 
ginia, the  prices  charged  therefor,  the  pay- 
ments made,  and  the  amounts  due." 

Then  follows  the  Itemized  account,  at  the 
end  of  which  are  these  words: 

"After  deducting  the  credits  from  the  deb- 
its, leaves  the  balance  of  $7,041.93  due  to 
John  Diebold  and  Sons  Stone  Company,  Inc., 
with  interest  thereon  from  the  6th  day  of 
January,  in  the  year  1911,  until  paid. 
[Signed]  John  Diebold,  President  and  Agent 
for  John  Diebold  &  Sons  Stone  Co.,  Inc., 
Affiant" 

Immediately  following  this  is  the  certifi- 
cate of  the  notary,  which  says: 

"Personally  appeared  before  me  in  my  city 
aforesaid,  Mr.  John  Diebold  and  made  oath 
that  the  matters  and  things  stated  in  the 
foregoing  account  are  true,  and  that  the 
said  account  is  correct" 

The  commissioner  having  reported  In  fft- 
vor  of  the  lien  of  the  petitioner,  it  was  ex- 
cepted to  by  other  claimants  upon  the  ground 
that  the  account  showing  the  amount  and 
character  of  the  work  and  labor  done  and 
the  balance  due  is  not  verified  by  the  owner 
or  his  agent 

The  question  involved  in  tills  exception 
has  been  frequently  before  this  court  in  the 
last  few  years. 

The  first  case  is  Merriman  Co.  v.  Thomas, 
103  Va.  24,  48  S.  E.  490,  in  which  section 
3286  of  the  Code  is  considered,  which  sec- 
tion provides:    "In  an  action  of  assumpsit 


on  a  contract,  express  or  Implied,  for  the 
payment  of  money  (except  where  the  process 
to  answer  the  action  has  been  served  by  pub- 
lication), if  the  plaintiff  file  with  his  dec- 
laration an  affidavit  made  by  himself  or  Us 
agent,  stating  therein,  to  the  best  of  the  affi- 
ant's belief  the  amount  of  the  plaintiff's 
claim,  that  such  amount  is  Justly  due,  and 
the  time  from  which  the  plaintiff  claims  in- 
terest, no  plea  in  bar  shall  be  received  in 
the  case,  either  at  rules  or  in  court,  unless 
the  defendant  file  with  his  plea  the  affidavit 
of  himself  or  his  agent,  that  the  plaintiff 
is  not  entitled,  as  the  affiant  verily  believes, 
to  recover  anything  from  the  defendant  on 
such  claim,?'  etc.  The  affidavit  in  that  case 
was  made  by  the  bookkeeper  of  the  firm, 
and  the  court  held  that  the  statute  requires 
the  affidavit  of  the  plaintiff  or  his  agent, 
and,  in  the  absence  of  evidence  on  the  sub- 
ject, a  bookkeeper  will  not  be  held  to  be 
such  agent;  for,  i^id  the  court,  "while  a 
bookkeeper  may  be,  and  often  is,  the  agent 
of  his  employer,  the  word  does  not,  ex  vi 
termini,  import  that  relation,  and,  in  the 
absence  of  averment  in  the  affidavit  that 
it  exists,  the  courts  cannot  by  intendment 
enlarge  the  ordinary  signification  of  the 
word  so  as  to  bring  it  within  a  class  to 
which  it  may  or  may  not  belong." 

In  Taylor  v.  Sutherlin-Meade  Tobacco  Co., 
107  Va.  787,  60  S.  B.  132,  it  was  held  that  an 
affidavit  made  by  the  secretary  and  treasurer 
of  a  corporation  is  not  a  sufficient  compliance 
with  the  statute  which  requires  an  affidavit 
to  be  made  by  the  plaintiff,  his  agent  or  at- 
torney, for  the  court  cannot  say,  as  a  mat- 
ter of  law  and  in  the  absence  of  averment 
that  the  term  "secretary  and  treasurer"  nec- 
essarily Imports  the  relation  of  agency  be- 
tween such  officer  and  his  corporation  within 
the  intendment  of  the  attachment  laws  of 
this  state.  "If  he  is  in  fact  such  agent.  It 
should  be  so  averred  in  the  affidavit  Attach- 
ment laws  being  in  derogation  of  the  common 
law  and  har)3h  in  their  application,  substan- 
tial compliance  with  their  requirements  must 
be  made  to  appear  on  the  face  of  the  proceed- 
ings." 

In  Clement  v.  Adams  Bros.,  etc.,  113  Va. 
547,  75  S.  B.  294,  the  sufficiency  of  an  affida- 
vit to  a  mechanic's  lien  was  considered,  and 
the  preceding  decisions  upon  the  general 
subject  were  reviewed,  and  it  was  held  that 
the  president  of  a  corporation  is  not,  merely 
by  virtue  of  his  office,  the  agent  of  the  cor- 
poration to  make  affidavit  to  a  mechanic's 
lien,  and  unless  the  affidavit  avers  that  he  is 
in  fact  the  agent  of  the  corporation  for  that 
purpose,  the  Hen  is  not  perfected,  and  there- 
fore does  not  exist  The  making  of  such  an 
affidavit  is  not  one  of  the  implied  powers  of 
a  president 

Those  decisions  must  be  interpreted  in  the 
light  of  the  facts  upon  which  they  were  bas- 
ed. In  none  of  them  is  there  anything  In 
the  context  to  which  the  court  could  look  ifr 
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aid  of  the  affidavit  There  was  nothing,  ei- 
ther by  way  of  averment  or  proof,  to  throw 
light  upon  the  edtaation,  and  the  court  was 
held  down  to  the  terms  of  the  affidavit  itself 
to  ascertain  its  true  intent  and  meaning. 
But  the  court  said  in  Taylor  v.  Sutherlin- 
Meade  Co.,  supra,  that  attachment  laws,  be- 
ing in  derogation  of  the  common  law,  and 
harsh  in  their  application,  substantial  com- 
pliance with  their  requirements  must  be 
made  to  appear  on  the  face  of  the  proceed- 
ings. Even  in  the  instance  of  laws  admitted 
to  be  harsh  in  their  application,  the  cotirt 
only  requires  a  substantial,  and  not  a  literal 
or  verbal,  compliance  with  the  statute. 

In  the  case  before  us  the  instrument  or 
paper  upon  which  the  account  appeared,  pur- 
porting to  show  the  amount  and  character  of 
work  done  and  materials  furnished  by  peti- 
tioner to  appellee,  uses  the  following  lan- 
guage: "After  deducting  the  credits  from  the 
debits  leaves  the  balance  of  $7,041.d3  due  to 
John  Diebold  and  Sons  Stone  Company,  Inc., 
with  Interest  thereon  from  the  6th  day  of 
January,  in  the  year,  1911,  until  paid. 
[Signed]  John  Diebold,  President  and  Agent 
for  John  Diebold  and  Sons  Stone  Co.,  Inc., 
Affiant.''  Immediately  following  this  is  a 
certificate  which  says:  "Personally  appeared 
before  me  in  my  city  aforesaid,  Mr.  John  Die- 
bold  and  made  oath  that  the  matters  and 
things  stated  in  the  foregoing  account  are 
true,  and  that  the  said  account  is  correct" 
We  naturally  turn  from  the  affidavit — ^indeed, 
one  necessarily  turns  from  the  affidavit  to 
the  paper  to  which  the  affidavit  is  annexed, 
and  we  cannot  close  our  eyes  to  the  fact  that 
it  is  signed,  "John  Diebold,"  not  in  his  proper 
person,  but  as  the  president  and  not  alone 
as  the  president  of  the  company  which  he 
represents,  but  as  the.  agent  also,  and  in  that 
capacity  he  is  the  affiant  snd  the  affidavit 
following  it  is  the  affidavit  of  John  Diebold, 
the  president  and  of  John  Diebold,  the  agent, 
who  is  the  affiant  to  the  account  rendered, 
and  the  truth  of  which  is  verified  by  ^is  oath. 

But  further,  looking  critically  at  the  jurat 
OP  affidavit,  it  will  be  observed  that  the  word 
"account"  is  used  twice,  and  dealing  with 
them  inversely  it  will  be  observed  that  the 
affiant  swears  that  the  account  is  correct, 
which,  standing  alone,  might  be  forcibly  ar- 
gued as  referring  only  to  the  items  and  fig- 
ures used  in  the  account  but  it  does  not 
stand  alone.  He  makes  oath,  not  only  that 
the  account  is  correct  but  that  "the  matters 
and  things  stated  in  the  foregoing  account 
are  true."  And  what  are  the  "matters  and 
things"  stated  in  the  foregoing  account  which 
are  to  be  superadded  to  the  oath  as  to  the  cor- 
rectness of  the  account  itself  and  its  mere 
items  and  figures?  The  word  "account"  has 
more  than  one  meaning.  It  is  a  reckoning 
or  computation,  or  written  or  printed  state- 
ment of  facts  and  occurrences,  a  recital  of 
transactions,  which  would  give  it  a  broader 


meaning.  The  word  "matters"  is  defined  to 
be  that  with  regard  to  or  about  which  any- 
thing takes  place  or  is  done;  the  thing  aimed 
at  treated  of,  or  treated ;  the  subject  of  ac- 
tion, discussion,  consideration ;  and  the  word 
"thing"  is  defined  as  a  transaction,  or  occur- 
rence.   Webster's  Diet 

It  would  be  narrow  in  the  extreme  were 
we  to  close  our  eyes  to  what  plainly  appears 
upon  the  face  of  the  paper.  Not  only  must 
we  look  at  what  is  there  presented,  but  we 
must  give  effect  to  every  word  there  used; 
and,  dealing  with  it  in  that  spirit  we  find  no 
difficulty  in  differentiating  this  case  from 
those  upon  kindred  questions  to  which  we 
have  referred,  and  in  reaching  the  conclusion 
that  the  affidavit  was  sufficient  to  support  the 
claim  of  a  mechanic's  Uen. 

With  respect  to  the  exceptions  to  the  com- 
missioner's account  allowing  certain  credits, 
we  are  of  opinion  that  the  decree  in  that  re- 
spect is  without  error. 

[8]  In  Shipman  v.  Fletcher,  91  Va.  473,  22 
S.  E.  458,  in  which  Judge  Riely  reviewed  the 
decisions  bearing  upon  the  weight  to  be  given 
the  reports  of  commissioners  in  chancery,  it 
was  held  that  they  are  prima  facie  correct 
and  that  objection  must  be  made  to  them  by 
exceptions;  that  when  this  is  done,  it  is  the 
duty  of  the  court  to  examine  the  evidence  re- 
turned by  the  commissioner,  and  upon  which 
his  conclusions  are  based,  and  review  his 
conclusions.  If  the  evidence  consists  of  dep- 
ositions, and  has  been  taken  by  the  conunis- 
sioner  or  in  his  presence,  and  is  conflicting, 
and  his  conclusions  are  clearly  supported  by 
competent  and  unimpeached  vdtnesses,  his 
report  will  not  be  disturbed,  unless  it  is 
clear  that  the  weight  of  the  testimony  is  con- 
trary to  his  conclusions.  But  ^^^^  ^  such 
case,  the  court  will  review  and  weigh  the 
evidence,  and,  if  not  satisfied  with  the  find- 
ings of  the  commissioner,  will  overrule  them. 
The  report  will  only  be  accepted  as  conclu- 
sive when  the  testimoi\y,  though  confficting, 
is  evenly  balanced,  and  the  report  is  support- 
ed by  the  testimony  of  competent  and  unim- 
peached witnesses. 

Viewing  the  testimony  in  the  light  of  those 
principles,  we  are  of  opinion  that  there  was 
error  in  the  decree  appealed  from  which  over- 
rules appellant's  exceptions  to  the  commis-. 
sioner's  report 

We  are  therefore  of  opinion  that  the  decree 
of  the  circuit  court  must  be  reversed,  and 
this  court  vdll  render  such  decree  as  the  cir- 
cuit court  should  have  entered. 

Reversed. 

(115  Va,  792) 
HAWLING  V.  CHAPIN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  15,  1914.) 

1.  Appeal  and  Erbob  (§  1042*>— Review— 
Failxjbb  to  Enteb  Oboeb. 

That  the  trial  court  improperly  refused  to 
strike   defendant's*  pleas,    intending    to    strike 


•For  other  caBes  lee  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


688 


80  SOUTHBASTBRN  RBPOBTBB 


(Va. 


them  when  the  question  was  raised  during  the 
trial,  did  not  cure  the  error  in  admitting  them. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4110-^114;  Dec.  Dig.  8 
1042.*] 

2.  Limitation  of  Actions  (§  39*)— Aotionb 

FOB  Nuia^NGB. 

An  action  for  damages  for  defendants' 
maintenance  of  cesspools  on  their  land,  which 
polluted  plaintifiTs  well  and  rendered  his  prop- 
erty less  valuable,  may  be  brought  at  any  time 
within  five  years,  being  governed  by  CJode  1904, 
{  2927,  providing  that  every  personal  action 
for  which  no  limitation  is  otherwise  fixed  shall 
be  brought  within  five  years  after  accrual.  ^ 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  172,  190-211 ;  Dec  Dig. 
"  39.*] 


8.  Appeal  and  Erbob  (§  1042*)  —  Review — 

Uabmless  Erbob. 

In  an  action  for  damages  for  the  pollution 
of  plaintifiTs  well  owing  to  defendants'  mainte- 
nance of  a  cesspool  upon  their  land,  the  er- 
roneous refusal  of  the  trial  court  to  strike  de- 
fendants* pleas,  setting  up  the  one  and  three 
year  statute  of  limitations,  must  be  considered 
prejudicial;  there  being  nothing  in  the  record 
affirmatively  showing  that  plaintifT  was  not 
harmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4110-4114;  Dec.  Dig.  8 
1042.*] 

£2rror  to  Circuit  Court,  Loudoun  County. 

Trespass  on  the  case  by  Eugene  HawUng 
against  John  D.  Chapln  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

Richard  H.  Tebbs  and  Cedl  Connor,  both 
of  Leesburg,  tor  plaintiff  in  error.  El  E. 
Garrett,  of  Leesburg,  for  defendants  in  error. 

HARRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  by  Eugene  Hawling  to 
recover  of  the  defendants,  John  D.  Chapln 
and  others,  damages  for  alleged  Injuries  to 
his  property  which  the  plaintiff  claims  to 
have  sustained  in  consequence  of  the  main- 
tenance by  the  defendants  of  several  cess- 
pools on  their  property,  which  had  so  pollut- 
ed the  plaintiff's  well  of  water  as  to  render 
the  same  wholly  unfit  for  use. 

The  record  shows  that  the  plaintiff  was 
the  owner  of  a  house  and  lot  in  the  village  of 
Bluemont,  in  Loudoun  county,  which  he  oc- 
cupied with  bis  family  as  a  home,  and  that 
upon  the  premises  he  had  a  well  which  fur- 
nished him  his  water  supply  until  it  became 
'  so  polluted  that  he  was  compelled  to  abandon 
Its  use.  It  further  appears  that  the  defend- 
ants owned  the  adjoining  lot  upon  which 
were  erected  large  buildings  used  for  hotel 
purposes,  which  were  occupied  by  numerous 
guests,  especially  in  the  summer  time,  as  well 
as  by  the  family  of  the  defendant  Chapln. 
Upon  these  premises  the  defendants  had  con- 
structed at  different  times  three  cesspools 
into  which  was  emptied  all  the  sewage  of  the 
hotel  from  the  water-closets,  baths,  and  kitch- 
en. The  first  cesspool  erected  by  the  defend- 
ants polluted  their  own  well  to  such  an  ex- 
tent that  it  had  to  be  abandoned,   and  a 


second  was  constructed  and  used  until  the 
summer  of  1906,  when  the  earth  about  it  was 
found  to  be  so  saturated  -with  the  sewage 
that  a  third  cesspool  was  constructed  into 
which  all  of  the  sewage  was  emptied  through 
pipes.  These  cesspools  were  on  an  eleva- 
tion above  the  plaintiff's  well,  and  at  a  dis- 
tance of  from  86  to  100  feet,  with  the  slope 
of  the  ground  in  the  direction  of  the  plaln- 
tlfTs  house,  and  he  alleges  that  the  percola- 
tions tliereftom  destroyed  the  use  of  his  well 
for  all  domestic  purposes. 

The  plaintifTs  declaration  was  filed  in 
November,  1909,  setting  out  the  acts  and 
trespass  of  the  defendants,  and  alleging  that 
his  premises  and  property  had  thereby  been 
greatly  damaged  and  permanently  depredat- 
ed in  value. 

The  defendants  pleaded  the  general  issue 
and  filed  three  special  pleas;  the  first  rely^- 
Ing  on  the  one-year  statute  of  limitations,  the 
second  on  a  limitation  of  three  years,  and 
the  third  on  a  limitation  of  five  yeara.  The 
plaintiff  moved  the  court  to  strike  out  the 
pleas  of  not  guilty  In  one  year  and  not  guilty 
in  three  years,  insisting  that  the  limitation 
of  five  years  was  alone  applicable.  The  court 
overruled  this  motion,  and  thereupon  the 
plaintiff  replied  generally  to  all  of  the  pleas, 
and  issue  was  joined.  The  jury  was  sworn 
upon  the  issues  thus  made  upon  these  several 
pleas. 

[1,  2]  In  the  bill  of  exceptions  taken  to  the 
admission  of  pleas  1  and  8,  the  judge  certifies 
that  he  was  of  opinion  that  the  pleas  were 
bad,  and  that  he  so  stated  when  the  objec- 
tion to  them  was  made,  and  that  the  ruling 
of  t^e  court  would  be  to  strike  them  out  un- 
less counsel  offering  them  could  produce  some 
authority  for  his  contention;  but  that  the 
jury  might  be  sworn  and  the  ruling  of  the 
court  made  in  the  course  of  the  trial  when 
the  question  raised  by  the  pleas  should  arisen 
The  court  further  certifies  that  no  further 
reference  was  made  to  the  pleas  during  the 
course   of  the  triaL 

If  it  was  error  to  admit  the  pleas,  they 
should  have  been  struck  out  when  the  objec- 
tion to  them  was  made,  and  this  mental  res- 
ervation of  the  court  to  strike  them  out  dur- 
ing the  progress  of  the  trial,  which  was  not 
done,  did  not  affect  or  cure  the  error  in  ad- 
mitting them.  The  extent  of  the  record  on 
the  subject  is  that  the  plaintiff  moved  to 
strike  out  the  pleas  setting  up  the  one  and 
three  years'  statutes  of  limitations,  and  that 
the  court  overruled  the  motion,  and  the  plain- 
tiff excepted. 

It  cannot  be  successfully  disputed  that  the 
limitation  of  five  years  is  alone  applicable 
to  this  case.  Code,  t  2927;  Va.  Hot  Springs 
Co.  V.  McCray,  106  Va.  461,  66  S.  B.  216,  10 
L.  R.  A.  (N.  S.)  465,  10  Ann.  Cas.  ITA.  It  is 
equally  clear  that  the  pleas  objected  to  were 
no  answer  to  the  plaintiff's  action,  and  that 
they  should  have  been  rejected  when  the  mo- 
tion to  strike  them  out  was  made. 
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[3]  In  Hopkins  v.  Richardson,  9  Qrat  (50 
Va.)  4S5,  Judge  Lee  says:  "Nor  is  it  any 
answer  to  the  objection  to  say  that  the  pleas, 
even  if  bad,  could  do  the  plaintiffs  no  harm 
by  being  in  the  record.  That  Is  an  inquiry 
upon  which  the  court  should  scarcely  enter, 
nor  should  it  speculate  upon  the  effect  of  an 
improper  plea  in  prejudice  of  the  plaintiffs* 
rights.  If  It  be  insufficient  and  no  an- 
swer to  the  action,  it  should  be  rejected  when 
objected  to,  nor  should  the  plaintiff  be  put 
to  an  issue  upon  it" 

In  Bank  v.  Kimberlands,  16  W.  Va.  555, 
Judge  Green  cites  the  Virginia  case  mention- 
ed, saying  the  views  of  Judge  Lee  were  cit- 
ed approvingly  in  *Grlffle  v.  McCoy,  8  W. 
Va.  206,  and  adds:  ''In  my  judgment  the  re- 
fusal to  reject  a  plea,  which  a  court  ought 
to  reject,  is  good  ground  for  reversal,  unless, 
when  all  the  facts  have  been  certified  by  the 
court,  •  •  •  it  affirmatively  appears  to 
the  court  that  the  plaintiff  could  not  be  in- 
jured by  having  had  to  try  his  case  on  such 
improper  plea." 

Testing  the  case  at  bar  by  the  rule  as  qual- 
ified by  Judge  Green,  it  does  not  affirmatively 
appear  that  the  plaintiff  was  not  prejudiced 
by  the  action  of  the  court  requiring  him  to 
go  to  trial  with  the  pleas  objected  to  in  the 
record.  On  the  contrary,  a  careful  considera- 
tion of  the  facts  disclosed  by  the  record  leads 
to  the  conclusion  that  the  plaintiff  may  liave 
been  very  seriously  injured  by  the  presence  of 
the  improper  plea&  It  would  be  the  merest 
speculation  to  say  that  he  was  not 

The  assignment  of  error  involving  the  ad* 
mission  of  certain  evidence  was  abandoned 
at  the  bar  because  not  properly  perfected.  As 
the  case  must  go  back  because  of  the  error  in 
admitting  the  pleas  under  consideration,  it 
Is  unnecessary  to  consider  the  assignment  of 
error  relating  to  the  Inadequacy  of  the  dam- 
ages found  by  the  jury. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  for  a  new  trial  in  ac- 
cordance with  this  opinion. 

(115  Va.  Ttf ) 

COMMONWEALTH  v.  LTNGHBUBG 

Y.  M.  O.  A. 

(Supreme  Court  of  Appeals  of  Virginia.    Dee.  4, 

1913.) 

1.   TAZATZON   (f  204*>>-BXEMFnON6. 

As  the  exemptions  from  taxation  accorded 
by  Const  1902,  f|  183,t  are  in  accord  with  the 
policy  of  the  state  from  an  early  day,  the  Con- 
stitution must  not  be  construed  as  changing  that 
policy;  the  purpose  merely  being  to  limit  the 
power  of  the  Legislature  to  grant  exemptions. 
[Kd.  Note.—For  other  cases,  see  Taxation, 
Cent  Dig.  §{  321-823,  325,  332,  833 ;  Dec  Dig. 
8  204.*] 

Z  Taxation    (§   204*)  —  Exsicftions  —  Con- 

BTBUCnON  or  EXXUPTIONS. 

While  provisions  exempting  property  of  in- 
dividuals or  private  corporations  from  taxation 
shoold  be  strictly  construed,  Const  1902,  §  183, 
snbsec.  "e,"  exempting  from  taxation  the  prop- 


erty of  religions  associations,  orphan  asylums, 
Young  Men's  Christian  Associations,  hospitals 
and  nunneries  not  conducted  for  profit,  should 
receive  a  liberal  construction ;  it  being  the  pol- 
icy of  the  law  to  exempt  such  property  from 
the  burdens  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  321--328,  325,  332.  333;  Dec. 
Dig.  S  204.*] 

8.  Taxation  (8  241*)— Lbasbs— What  CoNflrn- 

TUTBS. 

Where  a  Toung  Men's  Christian  Associa- 
tion let  rooms  on  the  third  and  fourth  floors 
to  its  members  for  deeping  or  lodging  purposes, 
such  letting  was  not  a  renting  or  leasing  of 
the  property  which  deprived  the  association  of 
control  over  it,  but  the  occupants  were  lodgers, 
and,  the  association  having  control  over  the 
rooms,  it  cannot  be  held  that  they  were  not 
property  belonging  to  and  actually  and  ex- 
clusively used  and  occupied  by  the  association, 
within  Const  1902,  §  188,  subsec  '^e,"  exempt- 
ing such  property  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  889-393;    Dec.  Dig.  i  241.*] 

4.  Taxation  (f  241*)— Bxemptions. 

Where  a  Young  Men's  Christian  Associa- 
tion let  rooms  to  its  members  who  desired  to 
lodge  in  the  building,  the  fact  that  the  as- 
sociation received  an  income  from  such  rooms 
will  not  deprive  it  of  the  exemption  from  tax- 
ation, extended  by  Const  1902,  {  183,  subsec 
*'c,"  to  an  property  exclusively  occupied  by 
Young  Men's  Christian  Associations  not  for 
profit  but  as  charity,  where  it  appeared  that  the 
association  offered  many  educational  and  reli- 
gious features  of  which  the  lodgers  were  neces- 
sarily the  chief  beneficiaries ;  it  appearing  that 
the  income  from  the  rooms  was  incidental  to 
the  main  purpose  of  the  association. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §{  389-393 ;   Dec.  Dig.  t  241.*] 

Error  to  Corporation  Court  of  City  of 
Lynchburg. 

Proceedings  by  the  Lynchburg  Young  Men's 
Christian  Association  to  correct  an  erroneous 
assessment  of  taxes.  From  a  judgment  for 
petitioner,  the  Commonwealth  brings  error. 
Afltoned* 

R.  D.  Yancey,  Atty.  Gen.,  for  the  Common- 
wealth. S.  A.  Anderson,  of  Richmond,  and 
Harrison  &  Long  and  Caskle  ft  Caskle,  all  of 
Lynchburg,  for  defendant  in  error. 

BUCHANAN,  J.  In  a  proceeding  to  cor- 
rect an  alleged  erroneous  assessment  of  the 
real  estate  of  the  Lynchburg  Young  Men's 
Christian  Association,  it  was  held  that  the 
property  assessed  was  exempt  from  taxation 
under  the  Constitution,  and  an  order  was 
entered  by  the  corporation  court  of  that  city 
exonerating  the  association  from  the  pay- 
ment of  the  tax  assessed.  To  that  order  this 
writ  of  error  was  awarded  upon  the  petition 
of  the  commonwealth. 

It  is  not  controverted  here  that  the  prop- 
erty upon  which  the  tax  in  question  was  as- 
sessed is  exempt  from  taxation  if  it  is  actual- 
ly and  exclusively  occupied  and  used  by  the 
association  for  the  purposes  for  which  the  as- 
sociation was  incorporated,  viz.,  "the  im- 
provement of  the  spiritual,  mental,  social  and 
physical  condition  of  young  men  and  boys." 


•For  other  cases  see  same  topic  and  seoUon  NUHBBR  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes. 

t  Code  liKM,  p.  cclxYli. 
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Tbe  contention  of  the  commonwealth  is  that 
the  whole  of  the  property  "is  not  so  occupied 
and  uued,  but  that  the  third  and  fourth  sto> 
rJes  of  the  building  in  question  are  entirely 
occupied  as  dormitories  or  bedrooms,  which 
are  leased  or  rented  out  to  occupants  for  a 
monthly  rental  amounting  in  the  aggregate 
to  about  $5,000  a  year,  and  that  the  proceeds 
of  the  same  are  applied  to  the  general  pur- 
poses of  the  association/' 

By  section  183  of  the  institution  it  is  de- 
clared that,  except  as  otherwise  provided 
therein,  no  other  property  than  that  which  is 
enumerated  in  that  section  shall  be  exempt 
from  taxation.  Among  the  kinds  of  property 
enumerated  (subsec.  **e")  is  "real  estate  be- 
longing to,  and  actually  and  exclusively  oc- 
cupied, and  used  by,  and  personal  property, 
including  endowment  funds,  belonging  to 
Young  Men's  Christian  Associations,  and  oth- 
er similar  religious  associations,  orphan  or 
other  asylums,  reformatories,  hospitals  and 
nunneries,  which  are  not  conducted  for  profit, 
but  purely  and  completely  as  charities." 

By  said  section  183  it  is  further  declared 
that  ^'whenever  any  building  or  land,  or  any 
part  thereof,  mentioned  in  this  section  and 
not  belonging  to  the  state,  shall  be  leased  or 
shall  be  a  source  of  revenue  or  profit,  all  such 
buildings  and  land  shall  be  liable  to  taxation 
as  other  land  and  buildings  in  the  same 
county,  dty,  or  town." 

[1]  The  exemptions  from  taxation  provided 
for  by  section  183  of  the  Constitution  are  in 
accord  with  the  policy  of  the  state  from  an 
early  day.  The  Constitutional  Convention,  in 
taking  away  the  power  of  exemption  from 
the  Legislature,  did  not  intend  to  change  the 
old  policy  of  the  state  on  the  subject,  but 
placed  limitations  upon  the  use  of  property 
exempted  so  as  to  prevent  the  perversion  or 
abuse  of  the  liberality  of  the  state. 

[2]  It  is  insisted  by  the  commonwealth  that 
the  provision  of  section  183  of  the  Constitu- 
tion must  receive  a  strict  construction.  The 
general  rule  is  that  provisions  exempting 
property  of  individuals  or  private  corpora- 
tions from  taxation  must  be  strictly  con- 
strued; taxation  of  such  property  being  the 
rule,  and  exemption  from  taxation  the  excep- 
tion. One  of  the  reasons  for  this  is  that  aU 
such  persons  should  bear  their  fair  share  of 
the  burdens  of  taxation,  and  that  lessening 
the  burden  of  one  increases  the  burdens  of 
others.  But  as  the  policy  of  the  state  has 
always  been  to  exempt  property  of  the  char- 
acter mentioned  and  described  in  section  183 
of  the  Constitution,  it  should  not  be  con- 
strued with  the  same  degree  of  strictness  that 
applies  to  provisions  making  exemptions  con- 
trary to  the  policy  of  the  state,  since  as  to 
such  property  exemption  is  the  rule  and  taxa- 
tion the  exception. 

[3]  The  real  estate  of  the  association  con- 
sisted of  a  lot  on  Church  street,  in  the  city 
of  Lynchburg,  80  feet  by  132  feet,  upon 
which  was  erected  a  five-story  building,  in- 


cluding the  basement,  and  the  whole  was  val- 
ued at  $48,000.  The  use  made  of  the  build- 
ing by  the  association,  as  stated  by  the  court 
in  its  finding  of  the  facts  (the  correctness  of 
which  is  not  controverted),  are  as  follows: 

"Fourth.  That  in  the  basement  of  this 
building  is  a  billiard  room,  tenpin  alley, 
swimming  pool,  and  numerous  shower  and 
other  baths.  On  the  first  fioor  is  an  ofi^ce 
and  lobby,  a  library  and  reading  room  and 
a  gymnasium.  On  the  second  fioor  is  an  au- 
ditorium, a  boys'  department,  consisting  of 
a  library,  reading  room,  and  game  room,  a 
parlor,  and  several  educational  classrooms. 
The  third  and  fourth  floors  contain  dormito- 
ries or  bedrooms,  of  which  there  are  45  in 
number. 

"Fifth.  That  the  billiard  room,  tenpin  alley, 
swimming  pool,  and  baths  are  used  only  by 
members  of  the  association,  and  their  out 
of  town  guests;  for  the  use  of  the  billiard 
tables  they  pay  flve  cents  per  one-half  hour ; 
for  the  tenpin  alley  five  cents  per  game,  and 
for  the  baths  and  swimming  pool  no  charge 
is  made.  The  office  is  occupied  by  the  secre- 
tary and  his  assistants  in  and  about  the 
work  of  the  association.  The  lobby  is  open 
to  the  public,  and  no  fee  of  any  sort  is  charg- 
ed for  its  use.  The  gymnasium  is  used  for 
the  various  classes  in  physical  culture, 
taught  by  a  director  employed  by  the  asso- 
ciation. None  but  members  are  allowed  tliese 
privileges,  and  no  extra  charge  is  made  there- 
for. The  auditorium  is  used  for  all  pubUc 
meetings,  the  object  and  purpose  of  which 
is  approved  by  the  directors;  no  rental  is 
charged  for  its  use.  None  but  members  of 
the  association  are  allowed  to  use  the  boys* 
department,  and  no  charge  is  made  or  money 
ever  received  for  the  use  of  this  department 
or  any  of  its  privileges.  The  educational 
classrooms  are  used  for  the  conduct  of  the 
night  school.  No  fees  are  charged  for  in- 
struction in  this  school.  Some  of  the  pupils 
do  pay  very  small  sums,  because  they  prefer 
to  do  so;  but  these  fees  do  not  pay  over 
one-half  the  cost  of  conducting  the  school, 
and  are  not  compulsory.  The  dormitories  or 
bedrooms  are  used  by  members  of  the  asso- 
ciation only.  They  pay  for  these  rooms  from 
$8  to  $15  per  month,  according  to  size  and 
location.  These  rooms  are  furnished,  and 
the  price  paid  includes  Ught,  heat,  and  Jani- 
tor services.  No  one  except  members,  who 
pay  the  fee  for  full  membership,  can  occupy 
these  rooms.  The  actual  amount  received 
from  these  dormitories  is  about  $5,000  per 
annum.  No  itemized  account  of  the  cost  of 
maintaining  them  has  been  kept,  and  no  ac- 
curate estimate  of  the  cost  of  heating,  li£;ht- 
ing,  cleaning,  or  superintending  them  can 
be  made;  it  does,  however,  amount  to  a  con- 
siderable sum  per  annum. 

••Sixth.  Any  man  or  boy  over  12  years  of 
age,  of  good  moral  character,  is  eligible  to 
membership.  No  religious  test  of  any  sort 
is  applied.    The  membership  includes  Catb- 
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ollcs,  Jews,  and  all  the  Tarious  Protestant 
denominations,  as  well  as  many  persons  who 
are  not  members  of  any  church.  One-third 
of  the  directors  are  elected  at  the  annual 
meeting  each  year,  at  which  meeting  all  the 
members  who  are  members  of  evangelical 
chnrches  are  entitled  to  tote;  the  only  qual- 
ification for  a  director  being  that  he  must  be 
a  member  of  an  evangelical  church. 

"Seventh.  The  cost  of  maintaining  the 
work  of  this  association  in  its  building  afore- 
said is  about  $15,000  per  annum;  $5,000  of 
this  sum  is  collected  from  persons  occupying 
the  rooms  or  dormitories  hereinbefore  refer- 
red to;  the  remaining  $10,000  is  raised 
from  the  membership  fees,  and  such  contri- 
butions as  may  be  made  by  the  friends  of 
the  association.  An  annual  fee  of  $10  is 
charged  to  men  who  are  to  be  entitled  to  all 
the  privileges  of  the  association,  and  for  like 
privileges  boys  are  charged  $5  or  $6  per  an- 
num. Some  deduction  is  made  from  these 
sums  for  persons  whose  salaries  or  wages 
are  below  a  given  sum.  The  association  has 
no  capital  stock,  and  no  provision  for  mak- 
ing profits  or  declaring  dividends.  As  a 
matter  of  fact,  the  work  of  the  association 
is  always  done  at  a  loss.    •    •    •" 

It  is  not  claimed  that  the  association  is 
not  occupying  and  using  the  basement  and 
the  first  and  second  stories  of  the  property 
in  a  way  which  directly  promotes  the  pur- 
poses for  which  the  association  was  incor- 
porated. The  question,  therefore,  to  be  de- 
termined here  is  whether  or  not  the  use  made 
of  the  third  and  fourth  stories  is  such  as 
to  exclude  the  property  from  the  exemption 
provided  by  the  Constitution.  If  the  letting 
of  the  rooms  in  those  stories  by  the  associa- 
tion to  its  members  for  sleeping  or  lodging 
purposes  is  a  renting  or  leasing  of  them,  the 
property  was  not  occupied  and  used  exclu- 
sively by  the  association  for  its  purposes, 
within  the  meaning  of  the  Constitution. 

In  the  case  of  Commonwealth  v.  Hampton 
Institute,  106  Va.  614,  66  S.  E.  594,  which 
involved  the  question  of  the  right  of  an 
educational  ^titution  to  exemption  from 
taxation  under  the  provisious  of  section  183 
of  the  Constitution,  subsection  "d,"  it  was 
held  that  property  leased  to  third  persons  is 
liable  to  taxation,  although  the  rents  be  ap- 
plied to  the  educational  purposes  of  the  in- 
stitution. 

Mr.  Taylor,  in'  his  work  on  Landlord  and 
Tenant  (9th  Ed.  S  66),  in  discussing  the  dif- 
ference between  a  tenant  and  a  mere  lodger, 
says  that  the  latter  is  "one  who  occupies  a 
portion  of  a  tenement  which  is  under  the 
control  or  in  the  occupancy  of  another.  He 
cannot  have  trespass  quare  clausum  fregit  if 
entered  upon,  and  is  not  liable  for  rent,  or 
in  use  and  occupation,  but  can  sue  and  be 
sued  only  for  a  breach  of  the  contract  His 
agreement  is  not  within  the  statute  of  frauds, 
and  his  rights  do  not  differ  from  those  of  a 
boarder  in  a  hotel  or  boarding  house,  who 


has  no  interest  in  the  realty  even  though  he 
has  a  contract  for  the  use  of  specific  rooms."' 

In  Wansey  v.  Perkins,  7  Man.  &  Granger, 
151,  the  mattjer  to  be  determined  turned  upon 
the  question  whether  the  occupation  of  one 
of  the  parties  was  that  of  a  mere  lodger  oi 
that  of  a  tenant  In  holding  that  such  oc* 
cupant  was  a  n^ere  lodger  and  not  a  tenanti 
Chief  Justice  Tlndall,  in  delivering  the  opin- 
ion of  the  court,  said:  "If  the  premises  Id 
the  occupation  of  this  claimant  were  so 
completely  divided  from  the  rest  of  the  house* 
that  the  landlord  had  given  up  all  control 
over  them,  the  case  would  be  different  But 
here  the  landlord  lets  the  claimant  into  pos- 
session of  the  second  floor;  the  landlord  re- 
taining possession  of  the  rest  of  the  house. 
This  puts  the  claimant  in  the  condition  of  a 
lodger  or  inmate.'* 

It  was  held  in  White  v.  Maynard,  111  Mass. 
250,  252,  15  Am.  Rep.  28,  etc.,  that  an  oral 
contract  by  the  keeper  of  a  boarding  house  tc 
provide  a  man  and  his  family  for  six  months 
with  board  and  lodging,  with  three  specified 
rooms  as  lodgings  and  to  light  and  heat  the 
same,  was  not  within  the  statute  of  fraudi^ 
because  the  occupant  was  a  mere  lodger  and 
not  a  tenant 

The  cases  generally  hold  that  the  occupant 
of  a  room  or  rooms  in  a  tenement  Is  a  lodger 
and  not  a  tenant,  where  the  owner  retains 
his  character  as  master  of  the  house,  occupy- 
ing a  part  of  it  himself,  or  by  his  servants, 
and  at  the  same  time  retains  ,the  general  con- 
trol over  the  whole  house.  See  Cook  v.  num- 
ber, 11  C.  B.  (N.  S.)  33;  Brewer  v.  McGowan, 
5  C.  P.  239;  Thompson  v.  Ward,  6  (L.  R.)  O. 
B.  327,  360^63 ;  Wilson  v.  Martin,  1  Denlo 
(N.  Y.)  602,  604. 

It  is  clear  under  the  authorities,  as  it 
seems  to  us,  that  the  members  of  the  associa- 
tion who  occupy  the  rooms  or  dormitories  in 
the  third  and  fourth  stories  of  the  building 
are  not  tenants  or  lessees,  but  mere  lodgers. 
The  association,  by  its  officers  and  servants, 
occupy  a  part  of  the  building,  and  it  retains 
the  control  over  the  whole  of  it 

But  it  is  further  insisted  that,  even  though 
the  rooms  in  the  third  and  fourth  stories  are 
not  leased,  they  are  a  source  of  revenue  and 
profit  to  the  association. 

[4]  If  the  dominant  purpose  in  the  use 
made  of  these  rooms  is  to  obtain  revenue  or 
profit,  although  it  is  to  be  applied  to  the 
general  objects  of  the  association,  it  would 
render  the  property  liable  to  taxation.  But 
if  the  use  made  of  those  rooms  has  direct 
reference  to  the  purposes  for  which  the  as- 
sociation was  incorporated,  and  tends  im- 
mediately and  directly  to  promote  those  pur- 
poses, then  its  use  is  within  the  provisions 
exempting  the  property  from  taxation,  al- 
though revenue  or  profit  is  derived  therefrom 
as  incident  to  such  use. 

In  the  case  of  Commonwealth  v.  Hampton 
Institute,  supra,  it  was  held  that  "Hemen* 
way"  farm  was  not  liable  to  taxation,  al- 
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thongb  revenae  or  profit  was  derived  from 
the  use  made  of  the  farm.  One  of  the 
grounds  upon  which  that  conclusion  was  rest- 
ed was  that  the  institute  had  the  right  to 
establish  a  model  farm  for  scientific  instruc- 
tion in  the  dairy  business,  and  that  in  so 
using  the  farm  as  that  it  produced  revenue  or 
profit  which  went  into  the. treasury  of  the 
school  did  not  render  it  liable  to  taxation, 
since  deriving  revenue  or  profit  was  a  mere 
incident  and  not  the  object  in  view  in  so  us- 
ing the  farm.  The  view  taken  in  that  case  is 
in  accord  with  the  weight  of  authority  in 
other  Jurisdictions. 

In  Bmerson  v.  Milton  Academy,  185  Mass. 
414,  70  N.  B.  442,  where  substantially  the 
same  question  was  Involved  as  is  now  being 
considered,  it  was  held  that,  where  the  oc- 
cupation and  use  of  real  estate  was  to  pro- 
duce income  to  be  expended  for  the  purposes 
for  which  the  educational  institution  was 
incorporated,  it  was  not  within  the  statute 
exempting  the  property  from  taxation;  but, 
where  the  dominant  purpose  in  the  occupa- 
tion and  uae  of  the  property  was  directiy 
to  accomplish  some  of  the  objects  for  which 
the  corporation  was  established,  it  was  with-' 
in  the  provision  of  the  statute.  The  fact 
that  incidentally  there  were  results  from  the 
use  of  the  property  which  would  not  entitle 
it  to  exemption  was  held  to  be  immaterial, 
80  long  as  tiie  dominant  purpose  of  the  occu- 
pation was  within  the  statute.  In  that  case 
the  real  estate  of  the  educational  institution 
was  used  for  dwelling  houses  of  teachers 
of  the  academy  with  their  families  as  an 
aid  in  preserving  discipline  and  bringing 
about  closer  relations  with  the  pupils;  the 
use  being  allowed  as  a  part  of  the  compen- 
sation to  the  teachers.  It  was  held  that 
such  use  of  the  property  did  not  take  it  out 
of  the  protection  of  the  statute,  since  the 
dominant  purpose  of  the  use  or  occupation 
was  in  promotion  of  the  purposes  for  which 
the  academy  was  incorporated. 

In  Yale  University  v.  Town  of  New  Haven, 
71  Conn.  816,  42  Atl.  87,  43  L.  R.  A.  490, 
where  the  statute  provided  that  "buildings 
or  portions  of  buildings  exclusively  occupied 
as  colleges,  academies,  churches,  public 
school  houses,  or  infirmaries"  should  be  ex- 
empt from  taxation,  it  was  held  that  fees 
of  students,  whether  apportioned  as  room 
rent  or  tuition,  could  not  be  treated  as  in- 
come of  real  estate.  In  discussing  the  ques- 
tion the  court  said:  "The  fact  that  certain 
sums  are  paid  for  the  use  of  the  rooms  oc- 
cupied does  not  alter  the  character  of  the 
occupation.  A  church  is  none  the  lees  a 
church,  because  the  worshippers  contribute 
to  the  support  of  the  services  by  way  of 
pew  rent  A  hospital  i^  none  the  less  a  hos- 
pital, because  the  beneficiaries  contribute 
something  towards  its  maintenance.  And 
a  college  is  none  the  less  a  college,  because 
its  benefidarieB  share  the  cost  of  mainte- 


nance, and  it  is  immaterial  whether  such  con- 
tribution is  lumped  in  one  sum,  or  appor- 
tioned to  sources  of  expense^  as  tuition,  room 
rent,  lecture  fees,  dining  haU,  etc."  See  also 
generally  on  the  subject,  linton  t.  Lucy 
Cobb  Inst.,  117  Oa.  678, 45  S.  B.  53 ;  Philadel- 
phia V.  Women's  Ohristian  Association,  125 
Pa.  572,  17  Atl.  475;  Davis  v.  Gamp  Meet- 
ing Ass'n,  57  Ohio  St  257,  49  N.  B.  401; 
Mount  Hermon  Boys  School  v.  Inhabitants 
of  Gill,  145  Mass.  139,  13  N.  B.  354. 

It  cannot  be  said  in  this  case  that  the 
dominant  purpose  of  the  managers  of  the 
Lynchburg  association,  in  the  occupation, 
and  the  use  made  of  its  building,  the  third 
and  fourth  stories  as  well  as  the  basement 
and  other  stories,  was  not  to  accomplish, 
and  did  not  tend  directiy  and  Immediately 
to  accomplish,  the  object  for  which  the  asso- 
ciation was  incorporated  and  existed.  Some 
of  the  objects  of  the  association,  as  stated 
in  the  fftcts  found  by  the  trial  court  were: 
''The  improvement  of  the  spiritual,  mental, 
social  and  physical  condition  of  young  men 
and  boys,  and  to  this  end  it  maintains  the 
building  (which  it  is  now  sought  to  tax)  on 
Church  street  between  Tenth  and  Bleventh 
streets  in  the  dty  of  Lynchburg,  which  is 
in  charge  of  a  secretary  and  corps  of  as- 
sistants, who,  together  with  the  necessary 
janitors  and  other  employte  are  employed 
and  paid  by  the  association.  The  secretary 
and  his  as^stants  seek  out  young  men  and 
boys  and  endeavor  to  bring  them  under  mor- 
al and  religious  influences,  to  secure  their 
attendance  at  some  place  of  worship,  to  in- 
troduce them  to  the  members  and  privileges 
of  the  association,  to  aid  them  In  selecting 
suitable  boarding  houses  and  employment, 
and  by  every  possible  means  surround  them 
with  Christian  influences.  The  association 
maintains  a  library  and  reading  r.oom,  where 
good  books,  the  daily  papers,  and  a  large 
number  of  magazines  are  at  the  disposal  of 
the  members.  •  •  •  During  the  week  Bi- 
ble classes  are  taught  in  this  building;  large 
numbers  of  young  men  being  gathered  in 
these  classes,  who  engage  in  the  regular  and 
systematic  study  of  the  Bible.  •  •  •  The 
association  maintains  a  regular  night  school, 
where  certain  nights  in  each  week  reading, 
writing,  arithmetic,  penmanship,  bookkeep- 
ing and  other  common  school  branches  are 
taught  to  such  young  men, and  boys  as  are 
employed  during  the  day.^ 

Manifestly,  a  member  of  the  association 
who  was  a  lodger  or  inmate  of  the  building 
would  be  in  a  better  situation  to  take  advan- 
tage of  the  privileges  offered  by  the  associa- 
tion, and  more  likely  to  take  advantage  of 
them,  other  things  being  equal,  than  a  mem- 
ber who  lodged  elsewhere. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  order  complained  of,  and  that 
it  should  be  affirmed 
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PEEK  T.  CITT  OF  HAMPTON. 
(Supreme  Coart  of  Appeals  of  Yirtnlnia.    Jan. 

15,  1914.) 

L  BbIDOES  (§  !♦)— AUTHOBITT  TO  CONBTRUOT. 

The  expediency  of  building  a  bridge  by  a 
dty  under  authority  of  the  Legislature  can- 
not be  questioned  in  the  courts. 

[BdL  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  J  1;   Dec.  Dig.  §  I.*] 

2.  Appeal  and  Bbrob  (|  176»)— QumwioNB  in 
Tbiai.  Goxtbt— Admissions. 

Where,  in  an  action  against  a  dty  for  dam- 
ages resulting  from  the  construction  of  a 
bridge,  counsel  agreed  that  the  bridge  was  con- 
structed by  the  dty  "under  legal  authority," 
and  the  court  Instructed  that  the  legal  power 
of  the  dty  to  build  the  bridge  was  not  in  issue, 
but  that  did  not  exonerate  the  dty  from  paying 
damages  caused  by  its  construction,  it  cannot 
be  contended  on  appeal  that  the  bridge  was 
built  without  legal  authority. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1066 ;   Dec.  Dig.  {  176.»] 

3.  Eminent  Domain  (§  307*)  —  Action  fob 
Dahaqbch- Instbuotions. 

In  trespass  on  the  case  for  damages  for 
injury  to  plaintifiTs  riparian  rights  by  the  eon- 
struction  of  a  bridge  by  defendant  dty,  re- 
quested charges  based  upon  the  theory  that 
plaintiff  could  recoTer  for  the  value  of  property 
actually   taken  were   properly   refused. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  §{  820-824;  Dec.  Dig.  8 
307.*) 

4.  TBIAL     (t     252*)— INSTBUCTIONS— Appmca- 
BILITT  TO  EVIDBNCfE. 

Requested  instructions  are  properly  refus- 
ed, unless  there  is  some  evidence  tending  to 
prove  the  facts  on  which  they  are  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IMg.  H  506,  506-^12;   Dec.  Dig.  t  252.*] 

5.  Eminent    Domain     (§    84*)  —  Riparian 
Rights— Compensation. 

The  rights  of  a  riparian  owner  in  the 
land  between  the  low-water  mark  and  the  line 
of  navigability  cannot  be  injured  or  taken  ex- 
cept for  the  public  good  upon  paying  compen- 
sation; such  right  not  being  a  mere  easement 
in  the  surface  of  the  water,  but  bdng  a  prop- 
erty right  in  the  soil  thereunder. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ff  227-230;  Dec.  Dig.  § 
84.*3 

6.  Tbiai.  (J  253*)—lNSTBTJcnoN&— Requests— 
Applicability  to  Evidence. 

Requested  instructions  which  ignored  the 
evidence  by  peremptorily,  directing  a  verdict 
for  plaintiff  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  H  613-623;    Dec  Dig.  S  253.*] 

7.  Appeal  and  Ebbob  (8  1067*)— Habmlbss 
Bkbob—Instbuotions. 

A  reouested  instruction,  in  an  action  for 
damages  for  trespass  upon  plaintiff's  ripariad 
rights  by  the  building  of  a  bridge  by  defend- 
ant city,  which  was  given  as  modified,  stated 
tha^  in  determining  whether  the  bridge  dam- 
aged plaintiff's  property,  the  jury  must  consid- 
er any  and  all  uses  to  which  plaintiflTs  prop- 
erty might  have  been  put  'in  the  reasonably 
near  future"  but  for  the  bridge,  whether  for 
residential,  industrial,  or  commercial  purposes. 
Held,  that  the  modification  of  the  requested 
charge  by  adding  the  quoted  words  was  not 
prejudicial  to  plaintiff,  where  it  enlarged  the 
right  of  recovery  beyond  that  claimed  in  the  in- 
struction requested  by  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229;   Dec.  Dig.  §  1067.*] 


&  TBIAL    (§    248*)--lN8TfiU0n0N»— CONFLIOT- 

INO  Instbuctionb. 

An  instruction,  in  an  action  for  damages 
for  trespass  upon  plaintiff's  riparian  rights  by 
the  construction  of  a  bridge,  that,  in  consider- 
ing whether  the  bridge  damaged  the  property, 
the  jury  must  consider  all  uses  to  which  the 
property  might  have  been  put  in  the  reason- 
ably near  future  but  for  the  bridge  did  not  con- 
flict with  an  instruction  requiring  the  jury  to 
consider  the  value  of  the  property  immediately 
before  and  immediately  after  the  bridge  was 
constructed  by  considexing  its  uses  and  capabil- 
ities for  the  present  and  reasonably  near  fu- 
ture. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceiit 
Dig.  K  5^,  565;   Dec  Dig.  i  243.*] 

9.  Tbial  (J  295*)— Inbtbuctions— Constbuc- 

TIOW.  ^  , 

Instructions  should  be  construed  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  70a-717;    Dec.   Dig.  8  295.*] 

Error  to  Circuit  Court  of  City  of  Elizabeth. 

Suit  by  Sallie  H.  Peek  against  the  city  of 
UamiptoiL  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

S.  Qordon  Cumming  and  S.  J.  Dndley,  both 
of  Hampton,  for  plaintiff  in  error.  Wm.  C 
L.  Taliaferro,  of  Hampton,  for  defendant  in 
error. 

HARRISON,  J.  This  suit  was  brought  by 
Sallie  H.  Peek  to  recover  of  the  dty  of  Hamp- 
ton damages  alleged  to  have  been  sustained 
by  her  as  a  result  of  the  construction  by  the 
defendant  city  of  a  bridge  across  the  wa- 
ters of  a  navigable  portion  of  Hampton 
creek. 

It  appears  from  the  record  that  this  bridge 
with  its  approaches  is  wholly  within  the  cor- 
porate limits  of  the  dty  of  Hampton,  and 
that  the  location  of  the  bridge  Is  opposite  the 
residence  and  small  farm  property  of  the 
plaintiff,  with  the  navigable  waters  of  Hamp- 
ton creek  lying  between  the  plaintiff's  land 
and  the  bridge.  The  jury,  after  hearing  the 
evidence  and  viewing  the  premises,  boCh  at 
high  and  low  tide,  under  instructions  as  to 
the  law  of  the  case,  found  that  the  plain- 
tiff had  suffered  no  damage  by  reason  of  the 
construction  of  the  bridge,  and  returned  a 
verdict  for  the  defendant  dty.  To  the  final 
judgment  of  the  circuit  court  sustaining  that 
verdict,  this  writ  of  error  was  awarded. 

The  evidence  tends  to  show  that  the  width 
of  Hampton  creek  at  the  bridge  is  from  15  to 
20  feet,  and  its  navigable  water  littie  more 
than  2  feet  deep  at  low  tide,  and  that  boats 
drawing  more  than  2  feet  of  water  can  only 
go  above  the  bridge  at  high  tide  and  must 
return  before  the  tide  recedes;  that  the 
plaintiff  only  owns  one  or  two  small  row- 
boats,  drawing  a  few  Inches  of  water,  and 
conducts  no  business  of  any  kind ;  nor  does  It 
appear  that  there  is  any  business  conducted 
above  the  bridge  on  the  shores  of  Hampton 
creek,  parties  living  above  the  bridge  only 
reaching  their  wharves  in  small  boats.  The 
creek  makes  a  turn  at  the  location  of  the 
bridge,  which  is  on  the  opposite  side  of  the 
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creek  from  the  plaintiff,  thus  leaving  the 
entire  width  ot  the  whole  creek  between  her 
and  the  bridge,  which  gives  her  access  to  the 
navigable  waters  of  Hampton  creek,  not  only 
In  front  of  her  own  premises,  but  for  several 
hundred  yards  above  the  bridge  following  the 
course  of  the  creek  as  far  as  it  la  navigable. 
It  appears  that  the  span  at  the  center  of  the 
bridge  Is  20  feet  wide,  with  an  overhead 
clearance  of  from  8  to  10  feet,  according  to 
the  condition  of  the  tide. 

[1]  The  bridge  was  built  across  this  stream 
under  authority  of  an  act  of  the  Legislature. 
The  ex];)ediency,  therefore,  of  building  the 
bridge  is  not  an  open  question.  Flecker  v. 
Rhoade,  30  Grat  (71  Va.)  795. 

The  portion  of  Hampton  creek  in  question 
having  been  declared  navigable  water  by  the 
United  States  authorities,  the  dty  of  Hamp- 
ton, as  required  by  federal  statute,  sub- 
mitted Its  plans  of  the  proposed  bridge  to  the 
proper  federal  authorities  and  the  entire 
question  of  navigation  was  gone  Into  and  the 
report  on  the  whole  matter  was  approved  by 
the  chief  engineer  of  the  government  and  the 
Secretary  of  War. 

The  first  ground  of  error  assigned  la  that 
the  bridge  was  built  without  legislative  au- 
thority. It  nowhere  appears  that  this  point 
was  ever  raised  or  relied  on  In  the  lower 
court ;  indeed,  the  only  reference  to  the  sub- 
ject Ip  the  record  la  an  agreement  of  counsel 
found  therein  as  follows:  *'It  is  agreed  by 
counsel  that  the  bridge  complained  of  in  this 
case  was  constructed  by  the  dty  of  Hamp- 
ton under  legal  authority;"  and  In  Instruc- 
tion G  given  at  the  request  of  the  plaintiff, 
which  tells  the  jury  that  the  legal  power 
of  the  dty  of  Hampton  to  build  the  bridge  in 
Its  present  location  Is  not  an  issue  before 
them,  but  that  the  exerdse  of  such  legal  au- 
thority did  not  exonerate  the  city  from  pay- 
ing damages  to  the  plaintiff  If  they  believed 
from  the  evidence  that  she  had  suffered 
damages  by  reason  of  the  construction  of  the 
bridge. 

[2]  In  view  of  this  agreement  of  counsel 
and  the  instruction  given  at  the  Instance  of 
the  plaintiff,  upon  which  the  case  was  tried, 
it  is  wholly  out  of  place  to  contend  In  this 
court  for  the  first  time  that  the  bridge  was 
built  without  legal  authority. 

There  Is  a  general  objection  that  the  effect 
of  the  court's  action.  In  giving,  refusing,  and 
modifying  certain  instructions,  was  to  elimi- 
nate from  the  consideration  of  the  jury  the 
question  whether  any  property  of  the  plain- 
tiff was  actually  taken  by  the  defendant  city. 

[3]  This  Is  an  action  of  trespass  on  the 
case  to  recover  damages  for  an  alleged  tres- 
pass upon  the  riparian  rights  and  privileges 
of  the  plaintiff,  and  not  for  the  value  of  any 
property  actually  taken  from  her.  There 
Is  no  evidence  that  any  property  of  the  plain- 
tiff was  actually  taken  by  the  dty  in  con- 
structing the  bridge,  and  it  was  clearly  for 
this  reason  that  the  drcuit  court  refused  in- 
structions based  upon  the  theory  that  the 


plaintiff  could  recover  in  this  case  for  the 
value  of  property  actually  taken. 

[4]  Instructions  are  properly  refused,  un- 
less there  Is  some  evidence  tending  toproTe 
the  facts  upon  which  they  are  based. 

[5]  Instruction  A,  as  given  for  the  plain- 
tiff, told  the  jury  tiiat  while  the  fee-simple 
title  of  a  riparian  owner,  such  as  the  plain- 
tiff, ends  at  low-water  mark,  yet  between  that 
point  and  the  line  of  navigability  In  Hamp- 
ton creek  she  had  a  certain  right  known  as  a 
riparian  right,  which  was  valuable  prope^ 
ty,  and  when  once  vested,  the  owner  could 
not  be  deprived  of  It,  except  for  the  public 
good,  and,  if  taken  or  injured  for  the  public 
good,  the  owner  was  entitled  to  due  compen- 
sation ;  that  this  riparian  right  was  not  a 
mere  easement  to  pass  over  the  water  or  a 
privilege  to  use  the  surface,  but  that  It  was 
property  in  the  soil  under  the  water;  that  up- 
on It  the  owner  might  fasten  or  build  struc- 
tures such  as  wharves,  piers,  or  bulkheads 
to  the  line  of  navigation;  and  that,  If  they 
believed  from  the  evidence  that  any  of  these 
property  rights  had  depreciated  in  value  by 
reason  of  the  construction  and  maintenance 
of  the  bridge  in  its  present  location,  they 
must  find  for  the  plaintiff  and  assess  her 
damages  at  such  amount  as  they  might  deem 
proper  in  view  of  the  evidence.  There  could 
scarcely  have  been  given  a  clearer  or  more 
favorable  statement  of  the  plaintiff's  ripari- 
an rights  than  is  contained  in  the  foregohig 
instruction. 

[6]  Instruction  B  asked  for  by  the  plaintiff 
was  properly  refused.  It  Ignored  the  evi- 
dence and  peremptorily  directed  a  verdict  for 
the  plaintiff.  Vaughan,  etc.  Go.  v.  Staunton 
T.  Go.,  106  Va.  445,  452,  56  S.  B.  140. 

[7]  Objection  is  made  to  the  court's  modi- 
fication of  instruction  D,  asked  for  by  the 
plaintiff.  That  Instruction,  as  asked,  told 
the  jury  that,  in  considering  whether  or  not 
the  bridge  damaged  the  property  of  the  plain- 
tiff, they  must  consider  any  and  all  uses,  not 
only  to  which  the  plaintiff's  property  had 
been  put,  but  for  which,  but  for  the  bridge, 
it  might  have  been  available,  whether  for 
residential,  IndustVlal,  or  commercial  pur- 
poses. The  only  change  made  in  this  in- 
struction was  to  insert  the  words,  "in  the 
reasonably  near  future,"  making  the  instruc- 
tion read,  "any  and  all  uses  not  only  to 
which  the  property  had  been  put  but  to  which 
it  might  be  put  in  the  reasonably  near  fu- 
ture." 

It  is  difilcult  to  see  how  this  modification 
of  the  Instruction  could  have  prejudiced  the 
plaintiff.  It  enlarges  her  right  of  recovery 
beyond  that  claimed  in  the  instruction  as 
asked  by  her,  and  extends  such  right  to  the 
uses  to  which  her  property  might  be  put  in 
the  reasonably  near  future. 

[8]  There  is  no  conflict,  as  suggested,  be- 
tween this  Instruction,  as  amended,  and  the 
instructions  granted  on  behalf  of  the  dtj*. 

[SI  Instructions  must  be  read  as  a  whole, 
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and  an  examination  of  Instruction  6,  granted 
on  bebalf  of  the  city,  shows  that  the  jury 
are  there  told  that  they  must  consider  the 
value  of  the  property  immediately  before  and 
Immediately  after  the  constnidlon  of  the 
bridge,  by  taking  Into  consideration  its  uses, 
surroundings,  and  capabilities  not  only  for 
the  present,  but  for  the  reasonably  near  fu- 
ture. 

Instructions  E,  F,  and  G,  asked  for  by  the 
plaintiff,  were  given  without  modification, 
except  that  there  was  eliminated  from  In- 
struction G  any  inquiry  as  to  the  value  of 
property  actually  taken,  for  the  reason,  as 
already  seen,  that  there  was  no  evidence  up- 
on which  to  base  such  an  Inquiry. 

Objection  is  made  to  the  instructions  giv- 
en on  behalf  of  the  defendant  city.  It  Is  un- 
necessary to  prolong  this  opinion  by  com- 
menting upon  these  instructions  in  more  de- 
tail than  has  been  already  done.  It  is  suffi- 
cient to  say  that  they  have  been  carefully 
considered,  and  that  It  is  apparent  that  no 
right  of  the  plaintiff  has  been  prejudiced  by 
them. 

The  case  was  fairly  submitted  to  the  Jury, 
and  the  evidence  abundantly  supports  their 
verdict  The  Judgment  complained  of  must 
therefore  be  affirmed. 

Affirmed. 


(115  Va.  774) 

BIOUELBERGER  v.  IfANN. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1914.) 

L  Judgment  ({  180*)  —  Subscription  to 
Stock— NoTiGB  op  Organization  Mbetinq. 
Code  1904,  {  1105a  (4),  provides  that  the 
sobscribers  to  stoclL  of  a  corporation  shall  be 
given  10  days'  notice  of  the  organization  meet- 
ing unless  all  of  the  shareholders  are  present 
or  represented,  or  unless  notice  is  waived  in 
writing  by  such  of  the  subscribers  as  are  ab- 
sent. Defendant  was  a  subscriber  to  the  capi- 
tal stock  of  a  corporation,  and  he  alone  was  ab- 
sent at  the  organization  meeting ;  it  appearing 
that  he  was  notified  of  the  meeting  by  telephone 
00  the  day  it  was  held,  but  that  the  10  days' 
notice  was  not  given.  Held,  that  as  the  failure 
to  give  him  notice  only  rendered  the  proceed- 
ings voidable  as  to  him.  his  execution  of  a  gen- 
end  proxy  in  writing  tnereafter  was  a  radnca- 
tion  of  the  meeting  rendering  him  liable  on  his 
subscription  contract,  and  hence  the  collection 
of  his  subscription  might  be  made  by  motion 
under  section  3211,  even  though  such  remedy 
is  restricted  to  the  recovery  of  money  due  by 
contract. 

(Ed.    Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  §  342 ;   Dec.  Dig.  §  180.*] 

2.  Corporations  (§  82*)  —  Action  for  Sub- 
scription ^  Defenses  —  Promoter's  Con- 
tract* 

An  agreement  by  the  promoter  of  a  corpo- 
ration that  he  and  his  brother  would  take  the 
stock  off  of  a  subscriber's  hands  is  in  no  way 
binding  upon  the  corporation  or  the  other  sub- 
scribers, who  had  no  notice,  and  hence,  in  an 
action  upon  the  subscription  contract,  evidence 
of  such  collateral  agreement  is  inadmissible. 

[Ed.    Note. — ^For   other   cases,   see  Corpora- 
tions, Cent  Dig.  II  285-295 ;  Dec.  Dig.  §  82.*] 


3.  Corporationb  (5  398*)— Acrxow  for  Sub- 
scription—Defenses— Stookholdbb's  Con- 
tract. 

A  mere  stoclsholder  has  no  power  to  bind 
a  corporation;  and  hence  an  agreement  by 
stockholders  that,  if  the  subscriber  would  buy 
a  lot  from  the  corporation,  his  subscription 
liability  would  be  terminated  is  no  defense  to 
an  action  on  a  subscription  contract. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S§  159^-1594;  Dec.  Dig.  S 
39a*l 

4.  Accord  and  Satisfaction  (I  16«>-Corpo- 
RATioNS  (I  90*)— Defense^Satisfaction. 

To  sustain  the  defense  of  accord  and  satis- 
faction, a  showing  of  a  satisfaction  as  well  as 
an  accord  must  be  made,  and  hence,  in  an  ac- 
tion on  a  subscription  to  stock,  proof  of  an 
agreement  that  the  subscriber  should  be  excus- 
ed if  he  purchased  a  lot  from  the  corporation 
is  no  defense,  where  it  did  not  appear  that  any 
such  lot  was  purchased. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  11^-122 ;  Dec  Dig. 
S  16;*  Corporations,  Cent  Dig.  {§  245,  383- 
419 ;  Dec.  Dig.  8  00.*] 

Error  to  Circuit  Court,  Chesterfield  County. 

Motion  by  James  Mann  against  H.  D. 
Elchelberger,  to  recover  upon  a  subscription 
to  the  stock  of  a  corporation.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Affirned. 

W.  B.  Smith,  of  Richmond,  and  S.  W. 
Zlmmer,  of  Petersburg,  for  plaintiff  in  er- 
ror. Sale,  Mann  &  Tyler,  of  Norfolk,  for  de- 
fendant in  error. 

WHITTLE,  J.  On  motion  under  section 
3211  of  the  Code,  the  defendant  In  error, 
plaintiff  below,  as  assignee  of  the  Centre 
Hill  Corporation,  recovered  judgment  for 
$1,000  against  the  plaintiff  In  error,  the  de- 
fendant, on  his  subscription  to  10  shares  of 
the  capital  stoidc  of  the  corporation.  The 
case  is  before  us  on  writ  of  error  to  that 
judgment. 

The  first  three  assignments  of  error  prac- 
tically depend  upon  the  same  ground  of  de- 
fense, viz.,  that  there  was  no  absolute  con- 
tract of  subscription  made  by  the  defendant 
to  the  stock  In  question. 

1.  The  first  contention  is  that  the  evidence 
only  shows  an  agreement  on  the  part  of  the 
defendant  to  subscribe  to  stock  of  a  cor- 
poration to  be  formed  In  future,  and  that, 
inasmuch  as  at  the  time  of  the  institution 
of  this  proceeding  section  3211  limited  the 
remedy  by  motion  to  the  recovery  of  money 
due  by  contract,  and  did  not  authorize  the 
recovery  of  damages  for  a  mere  breach  of 
contract,  this  motion  could  not  be  main- 
tained, and  should  have  been  dismissed. 
Wilson  V.  Dawson,  90  Va.  687,  32  S.  E.  461. 

[1]  2.  The  propriety  of  the  court's  ruling 
under  the  first  assignment  of  error  depends 
upon  the  correctness  of  its  action  with  re- 
spect to  the  second  assignment,  namely,  that 
It  erred  in  denying  the  motion  of  the  de- 
fendant to  strike  out  all  of  the  plaintiff's 
evidence  tending  to  show  the  acceptance  by 
the  corporation  of  the  defendant's  subscrip- 


*For  otiier  casM  see  lame  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Washington  Southern  Ballroad,  situated 
north  of  the  dty;  that  the  defendant  in  its 
yards  did  far  less  business  than  formerly, 
using  only  one  yard  engine,  instead  of  three, 
formerly  used;  that  the  defendant  erected 
and  completed  the  coal  chute  in  1904;  and 
if  the  plaintiffs  were  damaged  by  its  opera- 
tion, which  defendant  denied,  that  such  dam- 
age commenced  over  five  years  before  the 
commencement  of  the  suit,  and  plaintiffs 
were  barred  from  recovering  by  the  statute 
of  Umitations." 

In  the  examination  and  cross-examination 
of  witnesses,  both  parties  seem  to  have  pro- 
ceeded upon  the  theory  that  the  defendant 
was  the  owner  of  the  instrumentalities  in 
question.  Under  these  circumstances,  if  the 
defendant  intended  in  its  demurrer  to  the 
evidence  to  rely  upon  the  fact  that  its  owner- 
ship of  these  instrumentalities  had  not  been 
proved,  it  was  incumbent  upon  it  to  plainly 
state  that  ground  of  demurrer  in  its  written 
statement,  or  at  least  to  specify  it  with  rea- 
sonable certainty.  It  is  not  contended  by 
counsel  for  the  defendant,  either  in  their 
written  or  oral  argument,  that  either  of  the 
grounds  of  demurrer  do  specifically  or  plain- 
ly state  that  its  ownership  of  the  said  in- 
strumentalities had  not  been  proved,  but  their 
contention  is  that  they  embrace  that  proposi- 
tion. This  is  true,  but  they  also  embrace  oth- 
er propositions  equally  f^tal  to  the  plaintiffs' 
case,  if  not  sustained  by  the  evidence.  Nei- 
ther of  them  gave  much,  if  any,  more  infor- 
mation to  the  demurree  as  to  the  real  ground 
intended  to  be  relied  on  than  the  general 
demurrer  under  the  old  practice  would  have 
done.  They  no  more  specified  the  cause  of 
demurrer  afterwards  actually  relied  on  than 
they  do  any  other  of  the  several  causes  em- 
braced within  them. 

It  is  urged  in  argument  that  the  grounds 
refer  to  "this  defendant,"  and,  paraphrasing 
these  grounds,  they  mean:  First,  that  the 
evidence  showed  no  actionable  wrong  to  the 
plaintiffs  by  the  Southern  Railway  Company; 
and,  second,  the  evidence  failed  to  show  that 
the  Southern  Railway  Company  had  commit- 
ted any  wrongful- act  in  the  premises. 

The  use  of  the  terms  "this  defendant" 
could  have  no  different  meaning  from  "the 
defendant,"  since  the  Southern  Railway  Com- 
pany was  the  only  defendant  in  the  case.  If 
there  had  been  two  or  more  defendants,  there 
would  be  some  plausibility  in  that  contention. 

If  such  a  general  specification  of  the 
grounds  of  demurrer  were  held  to  be  suffi- 
cient, it  would  follow  that  any  specification 
broad  enough  in  its  language  to  embrace  or 
comprehend  any  one  of  several  grounds  would 
serve  the  purpose  of  stating  each  and  all  of 
them.  Such  a  holding  would  not  be  in  accord 
either  with  the  letter  or  the  spirit  of  the  stat- 
ute. The  statute  would  practically  fail  of 
the  purposes  for  which  it  was  enacted,  for 
the  demurree  would  not  know  which  of  the 
causes  of  demurrer  embraced  or  comprehend- 
ed within  the  language  of  the  grounds  stated 


was  to  be  relied  on,  and  the  demurrant  could 
rely  upon  one  or  more  of  them  in  the  trial 
court  and  upon  others  in  the  appellate  court 

[2]  It  is  further  argued  that  the  plaintiffs 
had  the  right  to  object  to  the  grounds  of  de- 
murrer if  they  were  not  as  specific  as  they 
desired,  and  that  by  their  failure  to  do  so 
they  waived  the  requirement  of  the  statute. 

The  statute  does  provide  that  the  demurree 
shall  not  be  required  to  join  in  the  demur- 
rer until  the  specific  grounds  upon  which 
the  demurrant  relies  are  stated  in  writing; 
but  it  further  provides  that  no  ground  not 
thus  specifically  stated  shall  be  considered 
by  the  court  The  failure  of  the  demurree 
to  exercise  his  right  to  refuse  to  join  in  the 
demurrer  until  the  grounds  of  demurrer  were 
stated,  as  required  by  the  statute,  does  not  give 
the  court  the  right  to  do  what  the  statute  ex- 
pressly declares  it  shall  not  do.  C.  &  O.  Ry.  Co. 
V.  Rowsey,  108  Va.  632,  62  S.  B.  363.  Nor  doe? 
it  relieve  the  demurrant  from  stating  his 
grounds  of  demurrer  as  required  by  the  stat- 
ute, if  he  wishes  the  court  to  consider  them. 
The  demurrant  knows,  or  ought  to  know,  be- 
fore demurring,  in  what  respect  the  demurree 
has  failed  in  his  proof,  and  there  is  no  more 
hardship  in  requiring  him  to  specifically  state 
it  than  there  is  in  requiring  a  party  demur- 
ring to  a  declaration  to  state  specifically  his 
grounds  of  demurrer.  One  is  a  demurrer  to 
his  adversary's  pleading  and  the  other  to  his 
adversary's  proof.  In  both  cases  the  Leg- 
islature, it  is  clear.  Intended  that  the  grounds 
of  demurrer  must  be  stated  with  reasonable 
certainty,  and  that  no  other  grounds  than 
those  so  stated  should  be  considered.  Code,  S 
3271 ;  Bonos  v.  Ferries  Co.,  supra. 

It  is  further  insisted  that  this  court  has, 
in  the  case  of  Miars  against  Norfolk  & 
Portsmouth  Traction  Co.,  by  refusing  a  writ 
of  error,  held  that  grounds  of  demurrer  no 
more  specific  than  those  filed  in  this  case 
were  sufficient,  and  that  further  argument 
upon  principle  is  therefore  unnecessary. 

An  examination  of  the  record  in  that  case 
shows  that  the  particular  ground  or  cause  of 
demurrer  relied  on  was  not  stated  specifical- 
ly, but  that  the  grounds  of  demurrer  stated 
were  broad  enough  to  embrace  or  compre- 
hend it  as  well  as  other  grounds,  as  in  this 
case.  As  before  stated,  in  this  opinion,  we 
do  not  think  that  a  statement  of  the  grounds 
of  demurrer  to  evidence,  where  language  is 
broad  enough  to  embrace  or  comprehend  any 
one  of  several  causes  of  demurrer,  but  which 
t&ila  to  specify  any  one  of  them  as  the  par- 
ticular ground  or  cause  relied  on  with  rea- 
sonable certainty,  considering  the  facts  and 
circumstances  of  the  particular  case,  can  be- 
considered  as  sufficient  under  the  statute, 
and  that,  in  so  t&T  as  the  court* s  action  in 
the  Miars  Case  is  in  confiict  with  this  view, 
it  ought  not  to  be  followed. 

Sometimes  placing  a  construction  upon  a 
statute  affecting  questions  of  practice  differ- 
ent from  that  which  has  theretofore  obtain- 
ed results  in  injustice  or  hardship  in  the  par- 
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tlcalar  case,  and  courts,  on  that  account,  re- 
gret the  necessity  of  making  such,  change, 
although  they  are  clearly  satisfied  that  the 
later  ruling  Is  the  proper  one  and  necessary 
to  give  effect  to  the  legislative  Intent  In 
this  case,  however,  we  have  no  such  feeling, 
for  It  clearly  appears  from  the  express  and 
unqualified  admissions  or  declarations  of  the 
defendant's  counsel.  In  his  opening  state- 
ment, that  his  client  was.  the  owner  of  the 
Instrumentalities  which  Inioicted  the  Injuries 
complained  of. 

It  follows  from  what  has  heen  said  that 
we  are  of  opinion  that  the  trial  court  erred 
In  considering  the  question  of  whether  or  not 
the  evidence  showed  that  the  defendant  was 
the  owner  of  the  said  Instrumentalities,  since 
that  cause  of  demurrer  was  not  specifically 
stated  within  the  meaning  of  the  statute,  un- 
der the  facts  and  circumstances  of  this  case. 

Having  reached  this  conclusion.  It  is  un- 
necessary to  consider  the  other  errors  as- 
signed, as  their  decision  could  not  affect  the 
result. 

The  judgment  complained  of  will  he  revers- 
edf  and  this  court  will  enter  judgment,  as 
the  trial  court  should  have  done^  In  favor  of 
the  plaintiffs. 

Reversed. 


(96  S.  C.  313) 

NEXSEN  V.  WARD  et  aL 

(Supreme  Court  of  South   Carolina.     Jan.  8, 

1914.) 

Landi^obd  and  Tenant  (S  243*)— Liens  of 
Landi^obd— Nbcessitt  of  Writing. 

Under  the  statute  as  construed,  a  landlord 
has  a  lien  on  the  crops  for  advances  made  to 
the  tenant,  whether  the  agreement  under  which 
the  advances  are  made  be  written  or  oral. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and   Tenant,   Cent  Dig.   §   983;    Dec.  Dig.   S 

24a*] 

GsLvy,  C.  J.,  Watts,  J.,  and  Memminger,  Wil- 
son, Frank  B.  Gary,  and  Spain,  Circuit  Judges, 
dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  S.  W.  G.  Shipp, 
Judge. 

Action. by  J.  L.  Nexsen  against  R.  B.  Ward 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Le  Boy  Lee,  of  Klngstree,  for  appellant 
Kelley  &  Hinds,  of  Klngstree,  for  respond- 
ents. 

HYDRICK,  J.  In  1912  plaintiff  rented  de- 
fendant a  farm,  and  advanced  him  fertilizer 
of  the  value  of  $100.91  to  make  his  crop.  De- 
fendant refused  to  pay  for  the  fertilizer,  and 
was  disposing  of  the  crop  when  plaintiff  ob- 
tained a  warrant  from  the  clerk  of  the  cir- 
cuit court,  and  had  two  bales  of  cotton  seiz- 
ed, claiming  that  he  had  a  statutory  lien  on 
it  for  his  debt.  On  motion  of  defendant,  the 
court  set  aside  the  warrant,  on  the  ground 
that  the  statutes  do  not  give  the  landlord  a 


same  is  in  writing.  This  appeal  gnesttons 
that  ruling. 

Some  apparent  conflicts  In  the  provisions 
of  the  statutes,  as  they  appear  in  the  Codes 
of  1882,  1902,  and  1912,  disappear  when  we 
consider  the  original  enactments,  and  the 
order  in  time  and  purpose  of  their  adoption. 
The  agricultural  lien  law  was  adopted  piece- 
meal, and  it  has  been  frequentiy  amended, 
so  that  a  careful  study  of  its  history  is  nec- 
essary to  reach  a  correct  conclusion  upon 
the  question  for  decision. 

In  1866  (13  Stat  380)  "any  person"  who 
advanced  supplies  to  one  engaged  in  the  cul- 
tivation of  the  soil  to  make  his  crop  was 
given  a  preferred  lien  thereon,  provided  the 
agreement  was  in  writing.  In  1869  (14  Stat. 
229)  laborers  were  given  a  prior  lien  on  the 
crops  for  their  wages.  The  statute  did  not 
specifically  require  that  the  contract  should 
be  in  writing;  but,  in  Hair  v.  Blease,  8  S. 
C.  63,  the  court  construed  the  statute  to  re- 
quire that  the  contract  should  be  in  writing 
to  have  the  effect  of  giving  the  laborer  a 
lien.  By  act  approved  March  4,  1878  (16 
Stat.  ^10),  which  was  in  effect  a  re-enact- 
ment of  the  act  of  1866,  with  amendments, 
landlords  were  given  a  prior  and  preferred 
lien  for  rent  to  the  extent  of  one-third  of  the 
crops,  to  be  valid  without  recording  or  fil- 
ing, and  the  act  further  provided  that  every 
lien  for  advances  and  for  rent,  when  the 
agreement  was  for  more  than  one-third  of 
the  crop,  should  be  filed  and  Indexed  in  the 
office  of  the  register  of  mesne  conveyances. 
By  act  approved  December  23,  1878  (16  Stat. 
743),  entitied  *'An  act  for  the  further  pro- 
tection of  landlords  in  the  collection  of  mon- 
eys  due  by  tenants  for  rents  and  advances,*' 
the  landlord's  lien  for  rent  was  extended  to 
all  crops  raised  on  the  leased  land,  whether 
by  his  tenants  or  other  persons.  Section  2 
of  that  act  reads:  "That,  subject  to  the  liens 
provided  for  in  said  act  (the  act  of  March 
4,  1878)  and  enforcible  in  the  same  way  as 
therein  provided,  the  landlords  shall  have  a 
lien  on  all  the  crops  raised  by  the  tenant  for 
all  advances  made  by  the  landlord  during 
the  year." 

Although  the  statute  did  not  provide  in 
terms  that  the  landlord's  lien  for  advances 
need  not  be  in  writing,  it  is  clear  that  that 
was  the  Intention  of  the  Legislature,  because, 
otherwise,  the  section  is  meaningless,  and 
had  no  force  or  effect  whatever,  since,  under 
the  prior  act  of  March  4,  1878,  the  landlord, 
being  included  in  the  general  class,  "any 
person,"  could  have  had  a  lien  for  advances 
by  making  an  agreement  therefor  in  writing. 
The  rules  of  construction  require  that  this 
section  must  have  some  meaning,  and  it  can 
be  given  no  other.  The  subsequent  act  of 
1880  (17  Stat  413)  shows,  also,  that  the  Leg- 
islature gave  it  that  construction,  because 
that  act  required  that  all  liens  therein  pro- 


lica  for  advances  to  his  tenant,  unless  the  i  vided  for  except  the  landlord's  lien  for  rent, 
•For  oth«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 
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Washington  Southern  Ballroad,  situated 
north  of  the  dty;  that  the  defendant  in  its 
yards  did  far  less  business  than  formerly, 
using  only  one  yard  engine,  instead  of  three, 
formerly  used;  that  the  defendant  erected 
and  completed  the  coal  chute  in  1904;  and 
if  the  plaintiffs  were  damaged  by  its  opera- 
tion, which  defendant  denied,  that  such  dam- 
age commenced  over  five  years  before  the 
commencement  of  the  suit,  and  plaintiffs 
were  barred  from  recovering  by  the  statute 
of  Umitatlons." 

In  the  examination  and  cross-examination 
of  witnesses,  both  parties  seem  to  have  pro- 
ceeded upon  the  theory  that  the  defendant 
was  the  owner  of  the  instrumentalities  in 
question.  Under  these  circumstances*  if  the 
defendant  intended  in  its  demurrer  to  the 
evidence  to  rely  upon  the  fact  that  its  owner- 
ship of  these  instrumentalities  had  not  been 
proved,  it  was  incumbent  upon  it  to  plainly 
state  that  ground  of  demurrer  in  its  written 
statement,  or  at  least  to  specify  it  with  rea- 
sonable certainty.  It  is  not  contended  by 
counsel  for  the  defendant,  either  in  their 
written  or  oral  argument,  that  either  of  the 
grounds  of  demurrer  do  specifically  or  plain- 
ly state  that  its  ownership  of  the  said  in- 
strumentalities had  not  been  proved,  but  their 
contention  is  that  they  embrace  that  proposi- 
tion. This  is  true,  but  they  also  embrace  oth- 
er propositions  equally  fatal  to  the  plaintiffs' 
case,  if  not  sustained  by  the  evidence.  Nei- 
ther of  them  gave  much,  if  any,  more  infor- 
mation to  the  demurree  as  to  the  real  ground 
intended  to  be  relied  on  than  the  general 
demurrer  under  the  old  practice  would  have 
done.  They  no  more  specified  the  cause  of 
demurrer  afterwards  actually  relied  on  than 
they  do  any  other  of  the  several  causes  em- 
braced within  them. 

It  is  urged  in  argument  that  the  grounds 
refer  to  "this  defendant,"  and,  paraphrasing 
these  grounds,  they  mean:  First,  that  the 
evidence  showed  no  actionable  wrong  to  the 
plaintiffs  by  the  Southern  Railway  Company; 
and,  second,  the  evidence  failed  to  show  that 
the  Southern  Railway  Company  had  commit- 
ted any  wrongful  act  in  the  premises. 

The  use  of  the  terms  "this  defendant" 
could  have  no  different  meaning  from  "the 
defendant,"  since  the  Southern  Railway  Com- 
pany was  the  only  defendant  in  the  case.  If 
there  had  been  two  or  more  defendants,  there 
would  be  some  plausibility  in  that  contention. 

If  such  a  general  specification  of  the 
grounds  of  demurrer  were  held  to  be  suffi- 
cient, it  would  follow  that  any  specification 
broad  enough  in  its  language  to  embrace  or 
comprehend  any  one  of  several  grounds  would 
serve  the  purpose  of  stating  each  and  all  of 
them.  Such  a  holding  would  not  be  in  accord 
either  with  the  letter  or  the  spirit  of  the  stat- 
ute. The  statute  would  practically  fail  of 
the  purposes  for  which  it  was  enacted,  for 
the  demurree  would  not  know  which  of  the 
causes  of  demurrer  embraced  or  comprehend- 
ed within  the  language  of  the  grounds  stated 


was  to  be  relied  on,  and  the  demurrant  could 
rely  upon  one  or  more  of  them  in  the  trial 
court  and  upon  others  in  the  appellate  court 

[2]  It  is  further  argued  that  the  plaintiffs 
had  the  right  to  object  to  the  grounds  of  de- 
murrer if  they  were  not  as  specific  as  they 
desired,  and  that  by  their  failure  to  do  so 
they  waived  the  requirement  of  the  statute. 

The  statute  does  provide  that  the  demurree 
shall  not  be  required  to  join  in  the  demur- 
rer until  the  specific  grounds  upon  which 
the  demurrant  relies  are  stated  in  writing; 
but  it  further  provides  that  no  ground  not 
thus  specifically  stated  shall  be  considered 
by  the  court.  The  failure  of  the  demurree 
to  exercise  his  right  to  refuse  to  Join  in  the 
demurrer  until  the  grounds  of  demurrer  were 
stated,  as  required  by  the  statute,  does  not  give 
the  court  the  right  to  do  what  the  statute  ex- 
pressly declares  it  shall  not  do.  C.  &  O.  Ry.  Ga 
V.  Rowsey,  108  Va.  632,  62  S.  E.  863.  Nor  doe? 
it  relieve  the  demurrant  from  stating  his 
grounds  of  demurrer  as  required  by  the  stat- 
ute, if  he  wishes  the  court  to  consider  them. 
The  demurrant  knows,  or  ought  to  know,  be- 
fore demurring,  in  what  respect  the  demurree 
has  failed  in  his  proof,  and  there  is  no  more 
hardship  in  requiring  him  to  specifically  state 
it  than  there  is  in  requiring  a  party  demur- 
ring to  a  declaration  to  state  specifically  his 
grounds  of  demurrer.  One  is  a  demurrer  to 
his  adversary's  pleading  and  the  other  to  his 
adversary's  proof.  In  both  cases  the  Leg- 
islature, it  is  clear.  Intended  that  the  grounds 
of  demurrer  must  be  stated  with  reasonable 
certainty,  and  that  no  other  grounds  than 
those  so  stated  should  be  considered.  Code,  S 
3271 ;  Bonos  v.  Ferries  Co.,  supra. 

It  is  further  insisted  that  this  court  has, 
in  the  case  of  Miars  against  Norfolk  & 
Portsmouth  Traction  Co.,  by  refusing  a  writ 
of  error,  held  that  grounds  of  demurrer  no 
more  specific  than  those  filed  in  this  case 
were  sufficient,  and  that  further  argument 
upon  principle  is  therefore  unnecessary. 

An  examination  of  the  record  in  that  case 
shows  that  the  particular  ground  or  cause  of 
demurrer  relied  on  was  not  stated  specifical- 
ly, but  that  the  grounds  of  demurrer  stated 
were  broad  enough  to  embrace  or  compre- 
hend it  as  well  as  other  grounds,  as  in  this 
case.  As  before  stated,  in  this  opinion,  we 
do  not  think  that  a  statement  of  the  grounds 
of  demurrer  to  evidence,  where  language  is 
broad  enough  to  embrace  or  comprehend  any 
one  of  several  causes  of  demurrer,  but  which 
f&ils  to  specify  any  one  of  them  as  the  par- 
ticular ground  or  cause  relied  on  with  rea- 
sonable certainty,  considering  the  fiicts  and 
circumstances  of  the  particular  case,  can  b» 
considered  as  sufficient  under  the  statute, 
and  that,  in  so  far  as  the  oourf s  action  in 
the  Miars  Case  is  in  confiict  with  this  view, 
it  ought  not  to  be  followed. 

Sometimes  placing  a  construction  upon  a 
statute  affecting  questions  of  practice  differ^ 
ent  from  that  which  has  theretofore  obtain- 
ed results  in  injustice  or  hardship  in  the  par- 
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ticnlar  case,  and  courts,  on  that  account,  re- 
gret the  necessity  of  making  such,  change, 
although  they  are  clearly  satisfied  that  the 
later  ruling  is  the  proper  one  and  necessary 
to  give  effect  to  the  legislative  intent  In 
this  case,  however,  we  have  no  such  feeling, 
for  it  clearly  appears  from  the  express  and 
unqualified  admissions  or  declarations  of  the 
defendant's  counsel,  In  his  opening  state- 
ment, that  his  client  was  the  owner  of  the 
Instrumentalities  which  inSOicted  the  Injuries 
complained  of. 

It  follows  from  what  has  been  said  that 
we  are  of  opinion  that  the  trial  court  erred 
in  considering  the  question  of  whether  or  not 
the  evidence  showed  that  the  defendant  was 
the  owner  of  the  said  instrumentalities,  since 
that  cause  of  demurrer  was  not  specifically 
stated  within  the  meaning  of  the  statute,  un- 
der the  facts  and  circumstances  of  this  case. 

Having  reached  this  conclusion,  it  is  un- 
necessary to  consider  the  other  errors  a's- 
slgned,  as  their  decision  could  not  affect  the 
result. 

The  judgment  complained  of  will  be  revers- 
ed, and  this  court  will  enter  judgment,  as 
the  trial  court  should  have  done^  in  favor  of 
the  plaintiffs. 

Reversed. 


(96  S.  C.  313) 

NEXSEN  V.  WARD  et  aL 

(Supreme  Court  of  South   Carolina.     Jan.  8, 

1914.) 

LANDIiOBD   AND    TbNANT    (S    243*)— LiENS    OF 

Landlord— Necessity  of  Wbiting. 

Under  the  statute  as  construed,  a  landlord 
has  a  lien  on  the  crops  for  advances  made  to 
the  tenant,  whether  the  agreement  under  which 
the  advances  are  made  be  written  or  oral. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §  983;  Dec.  Dig.  S 
24a*] 

Gary,  C.  J.,  Watts,  J.,  and  Memminger,  Wil- 
son, Frank  B.  Gary,  and  Spain,  Circuit  Judges, 
dissenting  in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  S.  W.  G.  Shlpp, 
Judge. 

Action. by  J.  L.  Nexsen  against  R.  B.  Ward 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Le  Roy  Lee,  of  Kingstree,  for  appellant 
Kelley  &  Hinds,  of  Kingstree,  for  respond- 
ents. 

HYDRICK,  J.  In  1012  plaintiff  rented  de- 
fendant a  farm,  and  advanced  him  fertilizer 
of  the  value  of  $100.91  to  make  his  crop.  De- 
fendant refused  to  pay  for  the  fertilizer,  and 
was  disposing  of  the  crop  when  plaintiff  ob- 
tained a  warrant  from  the  clerk  of  the  cir- 
cuit court,  and  had  two  bales  of  cotton  seiz- 
ed, claiming  that  he  had  a  statutory  lien  on 
it  for  his  debt  On  motion  of  defendant,  the 
court  set  aside  the  warrant,  on  the  ground 
that  the  statutes  do  not  give  the  landlord  a 
lien  for  advances  to  his  tenant,  unless  thei 


same  is  in  writing.  This  appeal  jpiestions 
that  ruling. 

Some  apparent  conflicts  in  the  provisions 
of  the  statutes,  as  they  appear  in  the  Codes 
of  1882,  1902,  and  1912,  disappear  when  we 
consider  the  original  enactments,  and  the 
order  in  time  and  purpose  of  their  adoption. 
The  agricultural  lien  law  was  adopted  piece- 
meal, and  it  has  been  frequently  amended, 
so  that  a  careful  study  of  its  history  is  nec- 
essary to  reach  a  correct  conclusion  upon 
the  question  for  decision. 

In  1866  (13  Stat  380)  "any  person"  who 
advanced  supplies  to  one  engaged  in  the  cul- 
tivation of  the  soil  to  make  his  crop  was 
given  a  preferred  lien  thereon,  provided  the 
agreement  was  in  writing.  In  1869  (14  Stat 
229)  laborers  were  given  a  prior  lien  on  the 
crops  for  their  wages.  The  statute  did  not 
specifically  require  that  the  contract  should 
be  in  writing;  but,  in  Hair  v.  Blease,  8  S. 
C.  63,  the  court  construed  the  statute  to  re- 
quire that  the  contract  should  be  in  writing 
to  have  the  effect  of  giving  the  laborer  a 
lien.  By  act  approved  March  4,  1878  (16 
Stat  410),  which  was  in  effect  a  re-enact- 
ment of  the  act  of  1866,  with  amendments, 
landlords  were  given  a  prior  and  preferred 
lien  for  rent  to  the  extent  of  one-third  of  the 
crops,  to  be  valid  without  recording  or  fil- 
ing, and  the  act  further  provided  that  every 
lien  for  advances  and  for  rent,  when  the 
agreement  was  for  more  than  one-third  of 
the  crop,  should  be  filed  and  indexed  in  the 
office  of  the  register  of  mesne  conveyances. 
By  act  approved  December  23,  1878  (16  Stat. 
743),  entitled  "An  act  for  the  further  pro- 
tection of  landlords  in  the  collection  of  mon- 
eys  due  by  tenants  for  rents  and  advances," 
the  landlord's  lien  for  rent  was  extended  to 
all  crops  raised  on  the  leased  land,  whether 
by  his  tenants  or  other  persons.  Section  2 
of  that  act  reads:  "That,  subject  to  the  liens 
provided  for  in  said  act  (the  act  of  March 
4,  1878)  and  enforclble  in  the  same  way  as 
therein  provided,  the  landlords  shall  have  a 
lien  on  all  the  crops  raised  by  the  tenant  for 
all  advances  made  by  the  landlord  during 
the  year." 

Although  the  statute  did  not  provide  in 
terms  that  the  landlord's  lien  for  advances 
need  not  be  in  writing,  it  is  clear  that  that 
was  the  intention  of  the  Legislature,  because, 
otherwise,  the  section  is  meaningless,  and 
had  no  force  or  effect  whatever,  since,  under 
the  prior  act  of  March  4,  1878,  the  landlord, 
being  included  in  the  general  class,  "any 
person,"  could  have  had  a  Hen  for  advances 
by  making  an  agreement  therefor  in  writing. 
The  rules  of  construction  require  that  this 
section  must  have  some  meaning,  and  it  can 
be  given  no  other.  The  subsequent  act  of 
1880  (17  Stat  413)  shows,  also,  that  the  Leg- 
islature gave  it  that  construction,  because 
that  act  required  that  all  liens  therein  pro- 
vided for  except  the  landlord's  lien  for  rent, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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should  be  In  writing — a  requirement  which 
was  usefess  and  meaningless,  unless  section 
2,  supra,  had  the  effect  of  giving  the  land- 
lord a  Hen  for  advances  without  writing,  be- 
cause there  was  no  other  provision  in  the 
statutes  for  a  Uen  without  writing. 

This  brings  us  to  the  act  of  1880,  supra, 
by  which  section  6  of  the  act  of  March  4, 
1878,  was  amended.  The  body  of  the  section, 
as  amended,  may  be  passed  over  as  not  af- 
fecting the  qu^ition  under  consideration; 
but  a  proviso  was  added 'to  it,  which  reads: 
"Provided,  that  all  liens  herein  provided  for 
shall  be  in  writing,  except  the  landlord's  lien 
for  rent,  when  the  amount  does  not  exceed 
one-third  of  the  crop;  provided,  further, 
that  so  much  of  any  act  or  acts  as  are  In^ 
consistent  with  the  provisions  of  this  act  be, 
and  the  same  is,  hereby  repealed."  As  we 
have  already  shown,  this  proviso  was  intend- 
ed to  repeal  section  2  of  the  act  of  December 
28,  1878,  above  quoted. 

The  statutes  above  referred  to  were  codi- 
fied in  the  General  Statutes  of  1882,  in  chap- 
ter 95,  headed,  "Of  Chattel  Mortgages  and 
liens,"  and  under  the  subhead,  "Liens  on 
Crops,"  in  the  following  sections.  Only  the 
general  purport  of  sections  2397  and  2304  is 
given,  because  the  remainder  of  thede  sec- 
tions throws  no  light  on  the  question  under 
consideration. 

.  Section  2397  gives  a  preferred  lien  to  "any 
person"  making  advances,  provided  It  is  in 
writing. 

Section  2399  reads  as  follows:  "Each  land- 
lord leasing  lands  for  agricultural  purposes 
shall  have  a  prior  and  preferred  lien  for  rent 
to  the  extent  of  all  crops  raised  on  the  lands 
leased  by  him,  wHether  the  same  be  raised 
by  the  tenant  or  other  persons,  and  enford- 
ble  in  the  same  manner  as  liens  for  advances, 
which  said  lien  shall  be  valid  without  re- 
cording or  filing:  Provided,  that,  subject  to 
the  liena  herein  provided  for  and  enforcihle 
in  the  same  way,  the  landlord  shall  have  a 
lien  on  all  the  crops  raised  hy  the  tenant  for 
all  advances  made  hy  the  landlord  during 
the  year:  Provided,  further,  every  lien  for 
advances  and  for  rent,  when  the  agreement 
is  for  more  than  one-third  of  the  crop,  shall 
be  indexed  in  the  office  of  the  register  of 
mesne  conveyances  of  the  county  in  which 
the  lienor  resides,"  etc.  (The  remainder  of 
the  section  relates  to  the  details  of  Indexing, 
and  is  not  pertinent) 

"Sec.  2400.  All  liens  herein  provided  for 
shall  be  in  writing,  except  the  landlord's  lien 
for  rent  when  the  amount  does  not  exceed 
one-third  of  the  crop." 

Section  2403  gives  laborers  a  prior  lien  on 
the  crops  for  their  wages. 

It  appears  that  section  2  of  the  act  of  De- 
cember 23, 1878,  was  codified  In  the  italicized 
part  of  section  2399,  supra.  It  also  appears, 
upon  the  face  of  these  sections,  that  they  are 
la  confiict,  in  that  the  person  who  makes  ad- 
vances, the  landlord,  and  the  laborer,  each 
appears  to  have  a  prior  lien  on  the  crops. 


This  led  to  the  passage  of  the  act  of  1885 
(19  Stat  146),  entitled  "An  act  to  prescribe 
the  priorities  of  certain  statutory  liens." 

"Section  1.  That  from  and  after  the  pas- 
sage of  this  act  the  landlord  shall  have  a  lien 
upon  the  crops  of  his  tenant  for  his  rent  in 
preference  to  all  other  liens.  That  laborers 
who  assist  In  making  any  crop  shall  have  a 
lien  thereon  to  the  extent  of  the  amount  due 
them  for  such  labor  next  In  priority  to  tbe 
landlord,  and  as  between  such  laborers  there 
shall  be  no  preference.  That  all  other  liens 
for  agricultural  supplies  shall  be  paid  next 
after  the  satisfaction  of  the  liens  of  the  land- 
lord and  laborers,  and  shall  rank  in  other 
respects  as  they  do  now  under  existing  laws. 

"Sec.  2.  That  no  writing  or  recording  shall 
be  necessary  to  create  the  Uens  of  the  land- 
lord, but  such  Uen  shall  exist  from  the  date 
of  the  contract,  whether  the  same  be  in  writ- 
ing or  verbal." 

Section  3  repeals  all  inconsistent  acts. 

It  is  contended  that  the  use  of  the  word 
"Uens"  in  sectton  2  of  the  act  of  1885  indi- 
cates an  intention  to  include  both  the  land- 
lord's lien  for  rent  and  his  lien  for  advances. 
Several  considerations  seem  to  show  that  the 
word  "liens"  was  unintentionally  substituted 
for  the  word  *llen"  by  a  slip  of  the  pen  or 
an  error  of  the  printer.  Tlie  statute  had 
made  direct  reference  to  only  one  lien  of  the 
landlord,  and  the  word  "liens"  is  immediate- 
ly followed  by  the  words  "such  lien,"  show- 
ing that  both  words  should  be  plural  or  both 
singular.  The  headnote  to  the  section  reads, 
"Lien  for  rent  need  not  be  in  writing."  Of 
course,  that  is  only  the  construction  of  the 
Code  commissioner  of  that  time,  and  is  of 
no  consequence,  except  that  it  gives  us  the 
benefit  of  a  contemi>oraneous  construction. 
Of  more  consequence  is  the  fact  that,  as  the 
lien  law  then  stood,  section  2400  of  the  Gren- 
oral  Statutes  required  all  liens  to  be  in  writ- 
ing, except  the  landlord's  Uen  for  rent,  and 
it  is  hardly  conceivable  that  the  Legislature 
would  have  undertaken  to  repeal  such  an 
unequivocal  declaration  of  its  intention  by 
such  an  inconclusive  drcumstanoe  as  the 
mere  use  of  the  plural  word  "Uens"  in  the 
section  above. quoted.  FlnaUy,  that  section 
was  codified  in  the  first  ItaUclsed  sentence 
in  section  3057  of  the  Civil  Code  of  1902, 
which  is  copied  below,  and  the  word  ''Uen" 
is  there  used,  which  is,  I  think,  conclusive 
of  the  question.  For  these  reasons,  I  do  not 
think  that  the  act  of  1885  was  Intended  to 
have  the  effect  of  giving  the  landlord  a  lien 
for  advances  without  writing. 

But  since  that  time  the  Legislature  has 
made  material  changes  in  the  statutes,  the 
necessary  effect  of  which,  I  think,  accom- 
plishes that  result 

Section  5  of  article  6  of  the  Constitutian 
of  1895  provided  for  the  codification  of  all 
the  general  statutes  of  the  state  every  ten 
years,  and  it  was  therein  provided  fdrth^ 
that  the  Codes  adopted  thereunder  shaU  be 
declared  "to  be  the  only  general  statntoiy 
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law  of  tlie  state."  In  pursuance  of  that  pro- 
vlaion,  the  Code  of  1902  was  adopted,  and 
declared  by  the  Legislature  "to  be  the  only 
general  statutory  law  of  the  state." 

The  inevitable  consequence  of  that  enact- 
ment and  declaration  is  to  repeal  all  general 
statutory  laws  which  were  not  included  in 
the  Code,  because,  If  the  Code  contains  the 
only  general  statutory  law  of  the  state,  of 
course,  there  can  be  none  other.  To  say  that 
.a  general  law  which  has  been  left  out  of  the 
Code  is,  nevertheless,  still  of  force  is  to  de- 
stroy the  effect  of  the  declaration.  We  are 
not  at  liberty  to  say  that  the  lawmakers  did 
not  mean  what  they  said  in  plain  and  unmis- 
takable language. 

It  is  equally  clear  that  any  matter,  which 
was  not,  theretofore,  a  part  of  the  general 
statutory  law  of  the  state,  but  which  was  in- 
troduced into  the  Code,  and  adopted  with  it, 
became  by  virtue  of  that  adoption  a  part  of 
the  general  statutory  law  of  the  state.  To 
hold  otherwise  would  be  to  override  the  legis- 
lative declaration.  In  Park  v.  Laurens  Cot- 
ton Mills,  75  S.  C.  560,  56  S.  E.  234,  it  was 
held  that  a  statute,  which  was  unconstitution- 
al because' of  a  defective  title,  became  a  part 
of  the  law  of  the  state  when  adopted  as  a 
part  of  the  Code.  It  follows,  therefore,  that 
any  matter  which  the  Legislature  may  consti- 
tutionally enact  as  law  becomes  such  when  it 
has  been  inserted  in  the  Code,  and  adopted 
with  it  In  Central,  etc.,  B.  Co.  v.  State,  104 
Ga.  831,  31  S.  E.  531,  42  L.  R.  A.  518,  the  Su- 
preme Court  of  Georgia  had  the  same  ques- 
tion under  consideration.  The  court  said: 
••It  would  be  difficult  to  conceive  how  lan- 
guage could  more  clearly  or  forcibly  express 
the  real  intent  of  the  Legislature  in  this  mat- 
ter than  the  words  used  in  the  title  and  body 
0f  this  act.  If  it  means  anything,  it  means 
a  purpose  of  the  Legislature  to  adopt  and 
make  of  force  a  Code  of  laws,  and  hence  to 
hreathe  into  every  provision  in  that  Code  the 
vitality  of  a  legislative  enactment.  Any 
other  construction  would  ascribe  to  the  Leg- 
islature the  folly  of  declaring,  in  effect,  We 
adopt  as  law  in  this  Code  everything  which 
would  be  law  anyway  without  further  sanc- 
tion." (Italics  added.)  Again,  the  court  said: 
*1t  is  further  contended  by  plaintiff  in  error 
that  the  embodiment  in  the  Code  of  an  un- 
constitutional law  is  an  error  which  the  Leg- 
islature did  not  intend  to  sanction  by  its  act 
adopting  the  Code.  If  the  infirmity  of  the  act 
relates  to  matter  upon  which  the  Constitu- 
tion prohibits  any  legislation  at  all,  of  course 
the  act  would  be  void,  it  matters  n'ot  where 
found,  nor  how  often  adopted.  Where,  how- 
ever, the  defect  is  not  inherent  in  the  subjectp 
matter  itself,  but  relates  simply  to  its  man- 
ner of  passage  under  a  defective  title,  it  is, 
of  course,  permissible  for  the  Legislature  to 
re-enact  the  measure  under  a  proper  title." 

If  this  be  not  so,  the  adoption  of  the  Code 
failed  to  accomplish  the  purpose  thereby  in- 
tended, which  was  to  bring  together  in  a  sys- 


tematized body  all  the  general  statutory  law 
of  the  state  of  force  at  the  time  of  its  adop- 
tion, so  that  the  people  could  rely  upon  it 
with  certainty  for  their  guidance. 

It  is  true  that  mischief  may  result  from  the 
omission  of  valid  statutes,  or  the  insertion  of 
invalid  ones,  or  of  other  matter  not  thereto- 
fore a  part  of  the  statute  law,  whether  done 
inadvertently  or  designedly.  But  that  is  a 
matter  for  legislative,  rather  than  Judicial, 
consideration.  The  Constitution  and  statutes 
have  guarded  against  such  alterations  by  re< 
quiring  the  report  of  the  Code  commissioner 
to  be  printed  and  laid  on  the  desks  of  the 
members  of  the  Greneral  Assembly  a  year  be- 
fore it  can  be  taken  up  for  legislative  action. 
The  intent  necessarily  to  be  implied  is  that 
each  member  shall  have  ample  time  and  op- 
portunity to  consider  it  carefully,  and  see 
that  it  contains  all  that  it  should,  and  noth- 
ing that  it  should  not  The  court  must  as- 
sume that  the  members  have  done  their  duty. 
Moreover,  the  Legislature  meets  annually, 
and  errors  and  omissions  may  be  readily  cor- 
rected. 

Having  shown  that  we  must  look  to  the 
Code  alone  for  the  General  Statutes  of  the 
state  at  the  time  of  its  adoption,  it  follows 
that  we  must  construe  it  just  as  any  other 
statute,  and  give  effect  to  all  of  its  provi- 
sions. The  rule  sustained  by  ail  the  courts 
requires  that  every  word,  clause,  and  sen- 
tence must  be  given  some  meaning,  force,  and 
effect,  if  it  can  be  done  by  any  reasonable 
construction. 

Coming,  then,  to  the  Code  of  1902,  we  find 
the  provisions  of  all  the  statutes  hereinbefore 
referred  to  incorporated  therein,  and  re-en- 
acted, except  section  2400  of  the  General 
Statutes  of  1882,  which  provided  that  all 
liens  on  crops  should  be  in  writing,  except  the 
landlord's  lien  for  rent  We  have  no  way  of 
knowing— we  cannot  inquire — whether  the 
omission  was  accidental  or  intentional.  But, 
according  to  the  well-settled  rule  above  stat- 
ed, we  must  give  effect  to  the  pstatute,  and  to 
every  part  of  it;  as  it  stood  without  that  pro- 
vision. 

Section  3057  reads:  "Every  landlord  leas- 
ing land  for  agricultural  purposes  shall  have 
a  prior  and  preferred  lien  for  his  rent  to  the 
extent  of  all  the  crops  raised  on  the  lands 
leased  by  him,  whether  the  same  be  raised  by 
the  tenant  or  other  person.  Vo  writing  or 
recording  shall  he  necessary  to  create  s%ioh 
Hen,  hut  it  shall  exist  from  the  date  of  the 
contract^  whether  the  same  he  in  writing  or 
verhal,  and  the  landlord  shall  have  the  right 
to  enforce  such  lien  in  the  same  manner, 
upon  the  same  conditions,  and  subject  to  the 
same  restrictions  as  are  provided  in  this  arti- 
cle for  persons  making  advances  for  agri- 
cultural purposes.  And^  suhject  to  the  Hens 
hereinafter  provided  for  and  enforoihle  in  the 
same  way,  the  landlord  shaU  have  a  Uen  on 
aU  the  crops  raised  hy  the  tenant  for  aU  ad- 
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vancea  made  lyy  the  landlord  to  such  tenant 
during  the  year.**    (Italics  added.) 

Section  3059  Is  the  same  as  section  2397  In 
the  General  Statutes  of  1882,  and  provides 
that  "any  person"  making  advances  shall 
have  a  lien  provided  It  be  in  writing. 

For  the  reasons  which  have  already  been 
stated,  the  last  sentence  Italicized  above  must 
be  given  the  same  construction  which  it  was 
originally  intended  to  have — that  the  land- 
lord shall  have  a  lien  for  his  advances  with- 
out an  agreement  therefor  in  writing — ^be- 
cause, If  it  is  not  given  that  construction,  it 
means  nothing,  and  we  convict  the  Legisla- 
ture of  the  folly  of  writing  into  the  Code  a 
provision  which  has  no  meaning,  force,  or 
effect  whatever,  since,  without  that  provision, 
the  landlord  cpuld  have  obtained  a  lien  for 
his  advances  by  making  an  agreement  there- 
for in  writing,  under  section  3059. 

But  this  is  not  all.  In  1906  (25  Stat  83) 
the  Legislature  amended  section  3057,  supra, 
so  as  to  give  the  landlord  "and  his  assigns" 
the  right  to  enforce  not  only  his  Hen  for  rent, 
provided  for  in  the  first  sentence  of  that  sec- 
tion, but  also  his  lien  for  advances,  provided 
for  in  the  last  sentence  thereof.  We  must 
infer  from  this  the  positive  intention  that 
that  part  of  the  section  should  be  as  effective 
as  the  other,  because,  otherwise,  it  would 
have  been  omitted.  The  section  was  again 
re-enacted,  without  change,  in  the  Cftvil  Oode 
of  1912,  being  section  4162  thereof. 

When  a  statute  creates  a  lien,  unless  the 
Intention  is  expressed,  or  should  be  inferred 
from  the  context,  that  it  shall  be  in  writing, 
it  is  valid  without  a  contract  in  writing.  In 
Harby  v.  WeUs,  52  S.  G.  156,  29  S.  E.  563, 
this  court  held  that,  under  the  statute  which 
gives  the  owner  of  a  stock  horse  a  lien  on  the 
issue  for  the  service  fee,  he  had  such  a  lien, 
even  though  no  contract  in  writing  was  made 
therefor.  The  statute  merely  declared  that 
the  owner  of  such  horse,  "having  a  claim  by 
contract  against  the  owner  of  any  mare 
*  *  *  shall  have  a  prior  lien  on  the  issue 
of  such  mare,"  etc.  The  court  held  that  the 
contract  need  not  be  in  writing  to  entitle  the 
owner  of  the  horse  to  a  Hen.  To  the  same 
effect  is  State  v.  Lanier,  79  S.  C.  103,  60  S.  E. 
225. 

It  is  argued  that,  as  the  statute  expressly 
provided  that  the  landlord  should  have  a  lien 
for  his  rent  without  writing,  we  must  infer 
the  intention  that  he  should  have  no  other 
without  writing,  on  the  principle,  expressio 
unlus  est  excluslo  alterlus.  That  argument  is 
not  without  force;  but  it  is  only  an  inference 
which  is  not  sufficiently  conclusive  to  compel 
the  complete  destruction  of  the  words  of  the 
section  which  we  have  italicized,  because  the 
provision  in  question  is  not  so  inconsistent 
with  them  that  they  cannot  both  stand  to- 
gether, and  both  be  given  some  meaning, 
force,  and  effect.  Moreover,  when  the  cir- 
cumstances and  dates  of  enactment  of  the 
several  statutes  are  considered,  the  reason 


why  it  was  specifically  provided  in  the  act  of 
March  4,  1878,  that  the  landlord's  lieu  for 
rent  need  not  be  in  writing  is  apparent,  and 
destroys  the  force  of  the  argument. 

It  is  also  suggested  that  this  construction 
is  not  consistent  with  the  provisions  of  sec- 
tion 3061,  that  "every  Uen  for  advances  shall 
be  indexed,"  etc.  There  are  two  answers  to 
that  objection:  First  The  requirement  of 
recording  is  intended  only  for  the  benefit  of 
subsequent  creditors  or  purchasers,  while  the 
landlord's  unwritten  lien  for  advances  is  ex- 
pressly made  subject  to  other  liens.  Second. 
That  provision  was  inserted  before  the  adop- 
tion of  the  act  giving  the  landlord  a  lien  for 
advancefik  r^tfliout  writing,  and  therefore 
it  falls  in  the  category  of  other  apparent  in- 
consistencies in  the  statutes  on  that  subject, 
some  of  which  have  already  been  mentioned. 
That  section  was  not  intended  to  make  index- 
ing a  prerequisite  of  the  validity  of  the  lien. 
The  court  held,  in  Loyns  v.  Tedder,  7  S.  C, 
69,  that  a  lien  was  valid  as  between  the  par- 
ties without  indexing.  Therefore  the  statute 
must  be  construed  to  mean  that,  to  have  the 
effect  of  protecting  the  lienee  against  subse- 
quent creditors  or  purchasers,  it  must  be  in- 
dexed. This  construction  harmonizes  and 
gives  effect  to  all  the  provisions  of  the  stat- 
utes. The  other  completely  destroys  some  of 
them. 

Having  seen  that  the  Givil  Gode  of  1902 
should  be  construed  to  give  the  landlord  a 
lien  for  advances  without  writing,  we  next 
inquire  what  effect,  if  any,  the  act  of  1909 
(26  Stat  178),  which  repealed  section  3059  of 
the  Givil  Gode  of  1902,  had  upon  that  right 
The  act  of  1909  merely  repealed  section  3059, 
which  provided  that  "any  person"  making 
advances  should  have  a  lien,  provided  it  was 
in  writing.  The  intention  to  repeal  the  provi- 
sion of  section  3057,  supra,  which  gave  the 
landlord  a  lien  without  writlug  for  advances 
was  not  expressed,  and  it  is  not  to  be  implied, 
because  the  implication  is  not  necessary.  Re- 
peals by  implication  are  not  favored.  The 
implication  of  the  intention  to  repeal  must  be 
necessary,  and  it  must  arise  out  of  a  repug- 
nancy between  the  statutes  so  direct  and  posi- 
tive that  they  cannot  be  reconciled.  If,  by 
any  reasonable  construction,  both  can  be  al- 
lowed to  stand,  that  construction  must  be 
adopted.  We  have  already  shown  that  the 
provision  In  question  is  not  only  not  r^ug- 
nant  to  the  other  provisions  of  the  law  upon 
the  subject,  but  that  it  Is  in  harmony  with 
them. 

The  conclusion  which  I  have  reached  is  for- 
tified by  the  decision  of  this  court  in  State  v. 
Lanier,  79  S.  G.  103,  60  S.  B.  225.  In  fact,  it 
is  the  necessary  logical  sequence  of  that  deci- 
sion. The  court  had  held,  in  Hair  v.  Blease, 
8  S.  G.  63,  that,  under  the  act  of  1869,  the 
laborer  did  not  have  a  lien  on  the  crops,  un- 
less his  contract  was  in  writing.  But,  in 
State  V.  Lanier,  decided  In  1908,  after  the  re- 
peal, by  its  omission  from  the  Gode  of  1902 
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of  section  2400  of  the  General  Statutes  of 
1882,  which  required  all  liens  on  crops,  ex- 
cept the  landlord's  Uen  for  rent,  to  be  In  writ- 
ing,  the  court  overruled  Hair  v.  Blease,  and 
held  that  a  laborer  has  a  Uen  on  the  crops 
without  a  contract  In  writing.  While  It  Is 
true  that  the  repeal  of  section  2400,  supra, 
was  not  mentioned,  nor  was  it  made  a  ground 
of  the  decision,  yet  that  decision  could  not 
have  been  reached  in  the  face  of  the  positive 
requirement  of  that  section  so  long  as  it  was 
a  part  of  the  statute  law  of  the  state.  That 
case  cannot  be  distinguished,  and,  upon  the 
principle  involved,  we  must  conclude  that;  as 
between  him  and  his  tenant,  the  landlord  also 
has  a  lien  for  advances  without  writing.  Of 
course,  if  he  wishes  his  lien  to  protect  him 
against  subsequent  creditors  and  purchasers, 
he  must  make  his  contract  in  writing,  and 
have  It  indexed  as  required  by  the  statute. 

For  the  foregoing  reasons,  the  order  ap- 
pealed from  is  reversed. 

PRINCB,  DB  YORE,  S^ASB,  RIOB,  and 
BOWMAN,  Circuit  Judges,  concur. 

FRASER,  J.  (concurring  and  dissenting)* 
This  is  a  decision  to  enforce  a  landlord's 
U^i  for  advances  to  his  tenant  The  con- 
tract is  not  in  writing.  The  sole  question 
Is,  Has  the  landlord  a  Uen  for  advances  to 
his  tenant,  unless  the  contract  is  in  writ- 
ing and  recorded?  The  question  arises  be- 
tween the  landlord  and  tenant  solely.  The 
General  Statutes  of  1882  provide  for  a  lien 
for  the  landlord  for  rent  and  for  advances. 
It  provides  that  the  Uen  for  rent  need  not 
be  in  writing.  In  1885  (volume  19,  p.  146) 
the  Legislature  passed  an  act  fixing  the 
priority  of  Uens  upon  crops,  and  provided 
(section  2):  "That  no  writing  or  recording 
shall  be  necessary  to  create  the  Uens  of  the 
landlord,  but  such  Uen  shaU  exist  from  the 
date  of  the  contract,  whether  the  same  be 
in  writing  or  verbal."  This  provision  was 
left  out  of  the  Codes  of  1902  and  1912.  This 
raises  the  very  interesting  and  important 
question  as  to  the  force  and  effect  of  the 
Ck>des. 

The  Ck>de8  in  this  state  are  adopted  under 
article  6,  8  5,  of  the  Constitution  of  South 
Carolina,  which  is  as  follows:  "The  General 
Assembly,  at  its  first  session  after  the  adop- 
tion of  this  Constitution,  shaU  provide  for 
the  appointment  or  election  of  a  commission- 
er, whose  duty  it  shall  be  to  coUect  and  re- 
vise aU  the  general  statute  law  of  this  state 
then  of  force  as  weU  as  that  which  shall  be 
passed  from  time  to  time,  and  to  properly 
index  and  arrange  the  said  statutes  when 
so  i)assed.  And  the  said  commissioner  shall 
reduce  into  a  systematic  code  the  General 
Statutes,  including  the  Code  of  Civil  Proce- 
dure, with  all  the  amendments  thereto,  and 
shall,  on  the  first  day  of  the  session  for  the 
year  nineteen  hundred  and  one,  and  at  the 
end  of  every  subsequent  period  of  not  more 
than  ten  years,  report  the  result  of  his  la- 


bors to  the  General  Assembly,  with  such 
recommendations  and  suggestions  as  to  the 
abridgment  and  amendments  as  may  be 
deemed  necessary  or  proper.  Said  report 
when  ready  to  be  made,  shall  be  printed,  and 
a  copy  thereof  laid  upon  the  deslc  of  each 
member  of  both  houses  of  the  General  As- 
sembly on  the  first  day  of  the  first  session, 
but  shaU  not  be  taken  up  for  consideration 
until  the  next  session  of  said  General  As- 
sembly. The  said  Code  shall  be  declared  by 
the  General  Assembly,  in  an  act  passed  ac- 
cording to  the  forms  of  this  Constitution  for 
the  enactment  of  laws,  to  be  the  only  general 
statutory  law  of  the  state;  but  no  altera- 
tions or  additions  to  any  of  the  laws  therein 
contained  shaU  be  made  except  by  biU  pass- 
ed under  the  f ormaUties  heretofore  prescrib- 
ed for  the  passage  of  laws.  Provision  shaU 
be  made  by  law  for  filling  vacancies,  regulat- 
ing the  term  of  office,  and  the  compensation 
of  said  cotnmissloner,  not  exceeding  five 
hundred  dollars  per  annum,  and  imposing 
such  other  duties  as  may  be  desired.  And 
the  General  Assembly  shaU,  by  committee^  in- 
quire into  the  progress  of  his  work  at  each 
session." 

While  there  are  some  things  in  this  sec- 
tion that  are  not  clear,  yet  there  are  some 
things  that  are  clear.  The  dear  provisions 
are:  (1)  The  Code  commissioner  is  required 
to  bring  into  his  report  aU  the  general  stat- 
utes of  this  state  then  of  force.  (2)  All  gen- 
eral statutes  not  included  are  repealed. 
The  Code  contains  ''the  only  general  statu- 
tory law  of  the  state."  (3)  No  changes  can 
be  made  in  the  statutes  contained  therein  ex- 
cept by  bills  that  shall  conform  to  aU  the 
requirements  of  the  (Constitution  for  the 
adoption  of  an  act  (4)  The  blU  of  adoption 
shall  simply  declare  that  the  Code  is  the 
Code. 

In  1882  the  ''General  Statutes"  were  adopt- 
ed as  an  act,  and  aU  the  changes  made  by 
the  codifiers  and  even  the  sequence  of  sec- 
tions under  the  rule  that  the  last  clause 
shall  govern,  in  case  of  confiict,  made  chang- 
es in  the  statute  laws  of  this  state  that  the 
Legislature,  and  even  the  codifiers  them- 
selves, did  not,  and  could  not,  know  until 
the  lessons  were  learned  by  sad  experience. 
It  is  very  manifest  that  the  constitutional 
convention  intended  that,  in  future,  the  co- 
difiers should  have  no  such  autocratic  power, 
so  the  Constitution  provided  in  unmistakable 
terms  that  each  change  in  the  general  law 
should  be  made  by  separate  bUl  passed  with 
all  the  formalities  and  safeguards  provided 
by  the  (Constitution.  The  application  is  more 
difficult,  but  of  great  importance.  In  1885 
the  Legislature  provided  that  the  landlord 
shaU  have  a  Uen  for  rent  and  supplies,  and 
"that  no  writing  or  recording  shall  be  nec- 
essary to  create  the  Uens  of  the  landlord." 
If  the  landlord,  has  lost  the  right  to  his  Uen 
for  advances,  it  is  because  the  general  stat- 
ute has  l)een  changed  in  the  adoption  «of  the 
Code.    (There  was  no  separate  bUl  to  change 
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It.)  That  Is  Jnst  the  thing  the  Constitution 
forbids.  The  Constitution  provides,  in  the 
Codes  to  be  adopted  under  it,  a  "city  of 
refuge"  for  all  general  laws.  All  without 
are  destroyed;  but  all  within  are  preserved 
in  their  integrity.  Let  no  one  misunderstand. 
The  Codes  do  not  protect  those  things  con- 
tained therein  that  are  not  law.  If  provi- 
sions are  included  that  are  not  law,  they  do 
not  become  law  by  being  incorporated.  The 
codifler  is  to  collect  statutes  that  are  in 
force,  and  everything  else  is  forbidden,  and 
therefore  a  nullity. 

The  act  of  1885  was  not  the  result  of  in- 
advertence. The  Senate  Journal  shows  that 
it  was  the  subject  of  vigorous  and  deter- 
mined attack.  A  motion  was  made  to  strike 
out  section  2,  and  it  failed.  There  can  be  no 
doubt  that  the  Legislature,  in  1885,  intended 
to  provide,  and  did  provide,  "that  no  writ- 
ing or  recording  shall  be  necessary  to  create 
the  liens  of  the  landlord."  Both  Codes  de- 
clare that  the  landlord  shall  have  his  liens. 
The  liens  are  not  repealed  under  the  provi- 
sion. No.  2  not  being  repealed,  it  cannot  be 
changed  by  provision  No.  3.  It  is  said, 
however,  tiiat  the  Code  contains  the  only 
general  statutory  law.  If  that  be  true,  then 
the  condition  makes  a  conflUct  between  provi- 
sions No.  2  and  No.  3.  The  rule  is  well  set^ 
.tied  that  No.  3  governs.  The  result  is  wise. 
The  adoption  of  a  different  rule  would  work 
untold  evil.  A  Code  commissioner  or  a  prints 
er,  advertently  or  inadvertently,  have  no 
power  to  change  the  laws  therein  contained, 
and  the  Constitution  so  declares.  "But,  no 
alteration  or  addition  to  any  of  the  laws 
therein  contained  shall  be  made  except  by 
bill  passed  under  the  formalities  heretofore 
prescribed  for  the  passage  of  laws."  It  is 
said,  however,  that  this  unwritten  and  un- 
recorded lien  would  work  great  hardships. 
With  that  the  courts  have  nothing  to  do. 
The  Legislature  doubtless  knew  that  infor- 
mation must  be  sought  from  the  landlord  as 
to  his  rent,  and  at  the  same  time  and  place, 
and  from  the  same  person,  the  information 
could  be  obtained  as  to  any  lien  for  advances. 
The  first  word  is  "liens";  the  second  "lien." 
This  is  clearly  a  consolidation  or  merger  of 
the  two  liens  into  one  lien. 

It  follows  from  the  above  that  landlord's 
liens,  being  in  the  Codes,  are  preserved  in 
their  integrity,  and  the  appellant  herein 
has  a  lien  on  the  property  seized,  and  the 
Judgment  of  the  circuit  court  should  be  re- 
versed. 

GABY,  C.  J.  (concurring  and  dissenting). 
On  or  about  the  1st  day  of  January,  1Q12, 
the  plaintiff  and  the  defendant  B.  E.  Ward 
entered  into  an  agreement  whereby  the  plain- 
tiff leased  to  said  defendant  the  tract  of  land, 
described  in  the  complaint,  for  the  year  1912, 
in  consideration  of  the  sum  of  $75;  and,  at 
the  request  of  the  defendant,  the  plaintiff 
advanced  to  him  fertilizers  to  the  extent  of 
$100.91  in  value.    The  defendant  refused  to 


pay  for  the  advances,  and  was  disposing 
of  his  crop  when  the  plaintiff  sued  out  an 
agricultural  warrant,  under  which  two  bales 
of  cotton  were  seized.  On  motion  of  the 
defendant,  the  court  set  aside  the  warrant, 
on  the  ground  that  the  agreement  for  ad- 
vances was  in  writing,  and  the  plaintiff  ap- 
pealed. 

The  record  shows  that,  when  the  case  was 
heard  in  the  circuit  court,  it  was  agreed  that 
the  only  question  to  be  decided  was  whether 
the  statute  required  the  agreement  for  ad- 
vances to  be  in  writing,  in  order  to  create 
a  Hen  on  the  crop;  and  that  is  the  only  ques- 
tion presented  by  the  exceptions. 

In  1885  the  Legislature  passed  an  act  en- 
titled "An  act  to  prescribe  the  priorities  of 
certain  statutory  liens,"  which  contained 
these  provisions: 

"That  from  and  after  the  passage  of  this 
act  the  landlord  shall  have  a  lien  upon  the 
crops  of  his  tenant  for  his  rent  in  preference 
to  all  other  liens.  That  laborers  who  assist 
in  making  any  crop  shall  have  a  lien  thereon 
to  the  extent  of  the  amount  due  them  for 
such  labor  next  in  priority  to  the  landlord, 
and  as  between  such  laborers  there  shall  be 
no  preference.  That  all  other  liois  for  agri- 
cultural supplies  shaU  be  paid  next  after  the 
satisfaction  of  the  liens  of  the  landlord  and 
laborers,  and  shall  rank  in  other  respects 
as  they  do  now  under  existing  laws. 

"Sec.  2.  That  no  writing  or  recording  shall 
be  necessary  to  create  the  liens  of  the  land- 
lord, but  such  lien  shall  exist  from  the  date 
of  the  contract,  whether  the  same  be  in 
writing  or  verbaL 

"Sec.  3.  That  all  acts  and  parts  of  acts  in- 
consistent with  or  supplied  by  this  act  be^ 
and  the  same  are  hereby,  repealed." 

Prior  to  that  time  the  law,  as  stated  in 
sections  2397,  2399,  and  2400,  Bevised  Stat- 
utes of  1882,  was  as  follows: 

"Sec.  2397.  If  any  person  or  persons,  shall 
make  any  advance  or  advances,  either  in 
money  or  supplies,  to  any  person  or  persons 
who  are  employed  or  about  to  engage  in  the 
cultivation  of  the  soil,  the  person  or  x)ersons 
so  making  such  advance  or  advances  shall  be 
entitled  to  a  lien  on  the  crop  which  may  be 
made  during  the  year  upon  the  land  in  the 
cultivation  of  which  the  advances  so  made 
have  been  expended,  in  preference  to  all  oth- 
er liens,  existing  or  otherwise,  to  the  ex- 
tent of  such  advance  or  advances:  Provided, 
an  agreement  in  writing  shall  be  entered  into 
before  such  advance  is  made  to  this  effect, 
in  which  shall  be  specified  the  amount  to  be 
advanced,  or  in  which  a  limit  shall  be  fixed 
beyond  which  the  advances,  if  made  from 
time  to  time  during  the  year,  shall  not  go." 

"Sec.  2399.  Each  landlord  leasing  lands  for 
agricultural  purposes  shall  have  a  prior  and 
preferred  lien  for  rent  to  the  extent  of  all 
crops  raised  on  the  lands  leased  by  him, 
whether  the  same  be  raised  by  the  tenant  or 
other  persons,  and  enforcible  in  the  same 
manner  as  liens  for  advanoesi  which  said 
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lien  Shan  be  valid  without  recording  or  fil- 
ing: Provided,  that,  subject  to  the  liens  here- 
in provided  for  and  enfordble  in  the  same 
way,  the  landlord  shall  have  a  lien  on  all 
the  crops  raised  by  the  tenant  for  all  ad- 
vances made  by  the  landlord  during  the 
year:  Provided,  further,  every  Hen  for  ad- 
vances and  for  rent,  when  the  agreement  is 
for  more  than  one-third  of  the  crop,  shall  be 
indexed  in  the  office  of  the  register  of  mesne 
conveyances  of  the  county  in  which  the  lienor 
resides  within  thirty  days  from  the  date  of 
the  lien  (and  the  indexing  of  the  said  lien 
shall  constitute  notice  thereof  to  all  third 
persons  and  entitle  the  same  to  the  benefit  of 
this  chapter);  said  index  shall  show  the 
names  of  the  lienor  and  lienee,  the  date  and 
amount  of  lien,  a  brief  description  of  the 
place  so  cultivated;  and  for  indexing,  said 
clerk  shaU  receive  fifteen  cents  for  each  Hen 
from  the  party  representing  the  same,  and 
said  indexing  shall  be  a  sufficient  record  of 
the  same,  and  the  property  covered  by  said 
lien  so  indexed  as  aforesaid,  if  found  in  the 
hands  of  subsequent  purchasers  or  creditors, 
'shall  be  deemed  liable  to  said  lien. 

"Sec.  2400.  All  liens  herein  provided  for 
shall  be  in  writing,  except  the  landlord's 
lien  for  rent  when  the  amount  does  not  ex- 
ceed one-third  of  the  crop." 

The  first  ground  upon  which  it  is  contend- 
ed that  the  landlord  has  a  lien  for  advances, 
whether  the  agreement  for  such  advances  is 
in  writing  or  verbal,  Ls  the  use  of  the  word 
'niens"  in  section  2,  act  of  1885,  which  pro- 
vides, that  "no  writing  or  recording  shall  be 
necessary  to  create  the  liens  of  the  landlord, 
but  such  lien  shall  exist,  from  the  date  of 
the  contract  whether  the  same  be  in  writing 
OP  verbal." 

There  are  several  reasons  why  this  propo- 
sition is  untenable.  The  act  of  1885  shows 
upon  its  face  that  the  use  of  the  word  "liens" 
instead  of  "lien"  was  a  mere  clerical  error, 
as  it  was  followed  immediately  by  the  words 
•*8uch  lien."  This  was  the  construction  plac- 
ed upon  that  act  by  the  Legislature  on  three 
different  occasions.  The  first  was  when  it 
was  incorporated  in  the  Revised  Statutes  of 
1803  as  section  2512;  the  second  when  it  was 
incorporated  in  the  Code  of  Laws  1902  as 
section  3057;  and,  the  third,,  when  it  was  in- 
corporated in  the  Code  of  Laws  1912  as  sec- 
tion 4162. 

Furthermore,  at  the  time  the  act  of  1885  was 
passed,  section  2400,  Revised  Statutes  of  1882, 
was  of  force,  and  so  remained  until  it  was 
left  out,  when  the  Code  of  Laws  was  adopted 
in  1902;  That  section  required  all  liens  to 
be  in  writing,  except  the  landlord's  for 
rent,  when  the  amount  did  not  exceed  one- 
third  of  the  crop;  and  it  is  wholly  inconsis- 
ent  with  the  theory  that  the  provisions  of 
the  act  of  1885  rendered  it  unnecessary  to  re- 
duce to  writing  the  landlord's  agreement  for 
advances. 

When  the  Revised  Statutes  of  1893  were 
adopted,  section  2400  was  omitted,  not  for 


the  purpose  of  repealing  it,  as  the  omission 
to  incorporate  it  did  not  have  such  effect  at 
that  time,  but  for  the  reason  that  there 
was  no  longer  any  necessity  for  it  to  remain 
upon  the  statute  book.  Section  2,  act  of  1885, 
repealed  so  much  thereof  as  required  the 
landlord's  lien  for  rent  to  be  in  writing,  when 
the  amount  exceeded  one^ third  of  the  crop; 
the  section  (2081,  Revised  Statutes  1882,  in- 
corporated in  the  Code  of  Laws  1902  as  sec- 
tion 8068)  in  regard  to  the  lien  of  the  laborer 
for  his  services  showed  that  such  lien  was 
not  required  to  be  in  writing;  and  section 
2397,  Revised  Statutes  of  1882,  showed  that 
no  person  making  advances  for  agricultural 
purposes  could  acquire  a  lien  on  the  crop, 
unless  the  agreement  was  reduced  to  writ^ 
ing.  The  landlord's  lien  for  advances  (as  we 
will  hereinafter  show)  stood  upon  the  same 
footing  as  the  lien  of  other  persons  making 
advances,  and  that  consequ^tiy  the  statutes 
required  both  to  be  in  writing.  When  the 
Ck>de  of  Laws  1902  was  adopted,  it  incor- 
porated the  several  sections  in  the  Revised 
Statutes  of  1893  concerning  agricultural 
liens,  except  section  2400,  and  it  was  evi- 
dently omitted  because  it  was  no  longer 
deemed  materiaL 

There  is  still  another  reason  why  the  act 
of  1885  did  not  have  the  effect  for  which  ap- 
pellant's attorneys  contend.  It  was  decided 
in  the  case  of  Whaley  v.  Jacobson,  *21  8.  C. 
51,  that  a  landlord,  to  secure  a  lien  for  ad- 
vances to  his  tenant,  or  for  rent  exceeding 
one-third  of  the  crop,  must  comply  with  the 
same  terms  and  conditions  as  are  imposed 
by  the  statute  upon  those,  other  than  land- 
lords, making  advances  to  the  tenant  In 
that  case  the  court  used  this  language: 
"The  law  favors  the  landlord;  but  we  do 
not  suppose  that,  in  giving  priority  to  rent, 
the  Legislature  •  ♦  ♦  intended  to  do 
more  than  secure ,  the  rent  proper  to  the 
landlord,  and  then  leave  him  to  make  agri- 
cultural advances  to  his  tenants  upon  the 
same  terms  and  condltious  as  to  recording, 
etc.,  as  were  imposed  upon  all  others.  The 
law  expressly  declares  such  to  be  the  Inten- 
tion as  to  so  much  of  the  crop  as  exceeds 
one-third,  and  we  do  not  see  why  it  should 
not  be  so  construed,  in  reference  to  advances 
made  by  the  landlord  to  his  tenant,  which 
are  not  in  the  proper  sense  'rent.'"  Turn- 
ing to  section  2397,  Revised  Statutes  of  1882, 
incorporated  in  the  Code  of  Laws  1902  as 
section  3059,  it  will  be  seen  that  persons 
other  than  landlords,  who  made  advances  to 
tenants, .  did  not  acquire  a  Uen,  unless  the 
agreement  was  in  writing;  consequently  it 
follows  that  the  landlord,  who  "makes  agri- 
cultural advances  to  his  tenants  upon  the 
same  terms  and  conditions  as  to  recording, 
etc.,  as  were  imposed  upon  all  others,"  could 
not  acquire  a  lien  for  advances,  unless  the 
agreement  was  in  writing. 

In  1909  section  8059,  Code  of  Ijaws  1902, 
was  repealed.    That  section  created  a  lien 
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In  fevor  of  any  person  or  persona  who  com- 
plied with  its  requirements. 

If  the  words  "any  person  or  persons"  in- 
clude the  landlord  making  the  advances, 
then  such  landlord'  is  not  entitled  to  a  lien, 
even  though  the  agreement  be  in  writing. 
The  conclusion  we  have  reached  renders  it 
unnecessary  to  consider  the  effect  of  the 
said  repealing  act 

It  is  argued  that  the  case  of  State  v. 
Lanier,  79  S.  0. 103,  60  S.  E.  225,  is  authority 
for  the  proposition  that  the  contract  between 
the  landlord  and  tenant,  for  advances,  cre- 
ates a  lien,  although  not  in  writing.  It  is 
only  necessary  to  refer  to  that  case  to  see 
that  this  proposition  is  untenable,  as  the 
court  then  had  under  consideration  statutes 
very  different  from  those  now  involved. 

Another  reason  why  the  view  of  the.  ap- 
pellant's attorneys  cannot  be  sustained  is 
because  it  would  be  inconsistent  with  sec- 
tion 3061,  Code  of  Laws  1902,  which  provides 
that  every  Hen  for  advances  shall  be  indexed, 
and  that  the  index  shall  show  the  names  of 
the  lienor  and  lienee,  the  date  and  amount 
of  the  lien,  and  a  brief  description  of  the 
place  so  cultivated,  thus  showing  it  was  con- 
templated that  such  liens  should  be  in  writ- 
ing. 

It  thus  clearly  appears  that  the  act  of 
1885  did  not  dispense  with  the  necessity  of 
reducing  the  agreement  to  writing  in  order 
to  create  the  landlord's  lien  for  advances. 

It  is  contended,  however,  that  section  8057, 
Code  of  Laws  1902,  had  this  effect. 

When  the  Code  of  Laws  1902  was  adopted, 
no  provisions  in  regard  to  agricultural  liens 
were  therein  incorporated,  except  those  tliat 
had  already  received  statutory  enactment; 
and,  although  they  were  rearranged,  and 
sentences  transposed,  when  incorporated, 
there  is  nothing  to  indicate  that  they  were 
intended  to  receive  a  different  construction 
from  that  which  had  already  been  placed 
upon  them. 

It  is  argued  that  the  provisions  whidi  we 
have  italicized  in  section  3057,  Code  of  Laws 
1902,  show  that  writing  is  unnecessary  to 
create  the  landlord's  lien  for  advances. 
That  section,  as  amended  in  1906  (act  Feb. 
21,  1906  [25  St  at  Large  p.  84]),  is  as  follows: 
*'Every  landlord  leasing  land  for  agricultural 
purposes  shall  have  a  prior  and  preferred 
lien  for  his  rent  to  the  extent  of  all  crops 
raised  on  the  lands  leased  by  him,  whether 
the  same  be  raised  by  the  tenant  or  other 
person.  No  writing  or  recording  shall  6e 
necessary  to  create  such  lien,  hut  it  sTmU 
exist  from  the  date  of  the  contract,  whether 
the  same  he  in  writing  or  verbal,  and  the 
landlord  and  his  assigns  shall  have  the 
right  to  enforce  such  lien  in  the  same  man- 
ner, upon  the  same  conditions,  and  subject 
to  the  same  restrictions,  as  are  provided  in 
this  article  for  persons  making  advances 
for  agricultural  purposes.  And  subject  to 
the  liens  hereinafter  provided  for  and  en- 
fordble  in  the  same  way,  the  landlord  and 


his  assigns  shaU  have  a  Uen  on  aU  the  crops 
raised  by  the  tenant  for  aU  advances  made 
by  the  landlord  to  such  tenant  during  the 
year:*    (Italics  added.) 

The  italicized  words  are  the  same  as  those 
in  section  2399,  Revised  Statutes  1882,  ex- 
cept the  provision  therein  that  no  writing 
or  recording,  was  necessary  to  create  the 
landlord's  lien  for  rent,  unless  the  agree- 
ment was  for  more  than  one-third  of  the 
crop. 

In  construing  section  2399,  Revised  Stat- 
utes 1882,  in  the  case  of  Whaley  v.  Jacobeon, 
21  S.  C.  51,  the  court  held  that  the  landlord 
did  not  have  a  lien  for  advances,  unless  the 
agreement  was  in  writing,  and  there  is  no 
reason  why  the  italicized  words  should  not 
now  receive  the  same  consideration,  especial- 
ly since  the  decision  in  Canty  v.  McOlary- 
Broadway  Co.,  95  S,  C.  29,  78  S.  B.  614,  in 
which  this  court  held  that  a  landlord  has  no 
lien  by  statute  for  advances  on  crops  raised 
by  a  servant  on  land  given  him  to  cultivate 
as  a  part  of  his  wages. 

Furthermore,  while  that  section  gives  a 
landlord  a  lien  for  his  rent,  it  did  not  deem 
this  provision  sufficient  to  show  that  the 
lien  was  valid  without  being  in  writing,  but 
added  the  provision  that  no  writing  or  re- 
cording was  necessary  to  create  the  lien  for 
rent  If  no  writing  or  recording  was  neces- 
sary to  create  the  lien  for  advances,  it  would 
have  been  very  natural  for  the  Legislature 
to  have  made  that  provision  applicable  to 
liens  for  advances,  as  well  as  rent 

It  is  next  contended  that  the  act  adopting 
the  Code  of  Laws  1902  is  unconstitutioiial, 
on  the  ground  that  section  5,  art  6,  of  the 
(Constitution  provides  that  "no  alterations 
or  additions  to  any  of  the  laws  therein  con- 
tained shall  be  made  except  by  bill  passed 
under  the  formalities  heretofore  prescribed 
for  the  passage  of  laws." 

That  act  is  as  follows:  "That  the  Code 
as  submitted  by  the  Code  commissioner  of 
South  Carolina  (which  is  hereto  attached) 
be,  and  the  same  is,  declared  to  be  the  'Code 
of  Laws  of  South  Carolina,  1902,'  and  said 
Code  is  hereby  declared  to  be  the  only  gen- 
eral statutory  law  of  the  state,  on  the  14th 
day  of  January,  1902." 

Section  5,  art  6,  of  the  Constitutioii  is 
as  follows:  "The  General  Assembly,  at  its 
first  session  after  the  adoption  of  this.  Con- 
stitution, shall  provide  for  the  appointment 
or  election  of  a  commissioner,  whose  duty 
it  shall  be  to  collect  and  revise  all  the  gen- 
eral statute  law  of  this  state  then  of  force 
as  well  of  that  which  shall  be  passed  from 
time  to  time,  and  to  properly  index  and  ar- 
range the  said  statutes  when  so  passed. 
And  the  said  commissioner  shall  reduce  into 
a  systematic  code  the  General  Statutes,  in- 
cluding the  Code  of  Civil  Procedure,  with 
all  the  amendments  thereto,  and  shall,  on 
the  first  day  of  the  session  for  the  year 
nineteen  hundred  and  one,  and  at  the  end 
of  every  subsequent  period  of  not  more  than 
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ten  years,  report  tlie  result  of  bis  labors  to 
the  General  Assembly,  witb  such  reoommend- 
ations  and  suggestions  as  fo  the  abridgment 
and  amendments  as  may  be  deemed  neces- 
sary or  proper.  Said  report  when  ready  to 
be  made,  shall  be  printed  and  a  copy  thereof 
laid  upon  the  desk  of  each  member  of  both 
houses  of  the  General  Assembly  on  the  lirst 
day  of  the  first  session,  but  shall  not  be 
taken  up  for  consideration  until  the  next 
session  of  the  said  General  Assembly.  The 
said  Code  shall  be  declared  by  the  General 
Assembly,  in  an  act  passed  according  to  the 
forms  of  this  Ck>nstitution  for  the  enactment 
of  laws,  to  be  the  only  general  statutory 
law  of  the  state;  but  no  alterations  or  ad- 
ditions to  any  of  the  laws  therein  contained 
shall  be  made,  except  by  bill  passed  under 
the  formalities  heretofore  prescribed  for  the 
passage  of  laws.'* 

Before  proceeding  to  discuss  this  question, 
we  desire  to  call  attention  to  two  well-settled 
rules  in  regard  to  the  consideration  of  con- 
stitutional questions.  When  a  constitutional 
question  was  not  raised  in  the  circuit  court, 
it  cannot  properly  be  made  the  basis  of  an 
exception  on  an  appeal  to  the  Supreme  Oourt. 
Ordinarily,  the  court  will  refuse  to  consider 
a  constitutional  question,  unless  it  is  neces- 
sary to  the  determination  of  the  case  in 
which  such  a  question  is  presented.  ESx  parte 
Florence  School,  43  S.  a  11,  20  S.  E.  794; 
Butler  V.  EJIlerbe,  44  S.  C.  256,  22  S.  E.  425; 
Newton  v.  Woodley,  55  S.  G.  132,  32  S.  B.  531, 
33  S.  E.  1;  Johnson  v.  Railway,  55  S.  O.  152, 
32  S.  £.  2,  83  S.  B.  174,  44  L.  R.  A.  645; 
Ix>wrImore  ▼.  Manufacturing  Co.,  60  S.  O. 
153,  88  8.  B.  430;  Burnett  v.  Railway,  62 
S.  C.  281,  40  S.  B.  679 ;  Moore  v.  Napier,  64 
S.  O.  564,  42  S.  B.  997;  State  r.  Morris,  67 
S.  Oi  168,  45  a  B.  178;  Johnson  v.  Railway, 
73  S.  0.  36,  52  S.  B.  644;  Montgomery  y. 
Railway,  73  S.  C.  503,  53  S.  E.  987;  Brick- 
man  V.  Railway,  74  S.  O.  306,  54  S.  B.  553; 
Park  V.  Laurens  Cotton  Mills,  75  S.  O.  560, 
56  S.  B.  234;  Walker  v.  Railway,  76  S.  C. 
308,  56  S.  B.  952;  State  ▼.  Cain,  78  S.  C  348, 
58  S.  E.  937. 

The  constitutionality  of  said  act  was  not 
raised  in  the  circuit  court,  and,  furthermore, 
there  are  other  grounds  besides  the  constitu- 
tionality of  the  act  upon  which  the  decision 
may  be  rested. 

Inasmuch,  however,  as  our  construction  of 
the  foregoing  section  will  not  change  the  con- 
clusion we  have  reached  on  the  other  ques- 
tions, and  the  rights  of  the  parties  to  this 
action  will  not  be  prejudiced,  and  inasmuch 
BB  this  is  an  exceedingly  Important  question 
which,  no  doubt,  the  court  would  be  called 
upon  to  decide  at  an  early  day,  we  have  con- 
cluded to  waive  the  foregoing  objections,  and 
proceed  to  its  determination. 

The  duty  imposed  upon  the  bode  commis- 
sioner to  reduce  into  a  systematic  code  the 
General  Statutes,  with  all  the  amendments 
thereto,  and  report  the  result  of  his  labors  to 


the  General  Assembly,  shows  that  the  fram- 
ers  of  the  Constitution  contemplated  that  his 
report  would  embody,  as  far  as  possible,  all 
the  general  statutory  law  of  the  state;  but 
they  realized  that  errors  would  be  made,  and 
that  it  would  be  necessary  to  make  altera- 
tions and  additions  to  the  laws  contained  in 
the  report  of  the  commissioner.  They  there- 
fore provided  the  manner  in  which  the  alter- 
ations or  additions  should  be  effected,  to  wit: 
By  bill  passed  under  the  formalities  prescrib- 
ed for  the  passage  of  other  laws.  The  re- 
port is  required  to  be  placed  upon  the  desks 
of  the  members  of  the  Legislature,  and  can- 
not be  taken  up  for  consideration  until  the 
next  session  thereafter.  The  Constitution 
requires  these  things  to  be  done,  in  order 
that  the  members  of  the  Legislature  may 
have  ample  time  for  ascertaining  the  neces- 
sary alterations  and  additions;  and,  in  order 
that  the  alterations  and  additions  may  not 
then  be  made,  without  due  consideration,  it 
is  provided  that  the  report  shall  not  be 
amended  as  an  ordinary  act,  but  that  altera- 
tions or  additions  could  only  be  made  in  the 
most  formal  manner  for  the  passage  of  stat- 
utes. 

When  all  these  steps  were  taken,  then  it 
was  intended  that  the  report  of  the  commis- 
sioner should  be  declared  by  an  act  of  the 
Legislature  to  be  the  only  general  statutory 
law  of  the  state,  so  as  to  enable  any  person  to 
ascertain  the  general  statutory  law  of  the 
state,  without  being  compelled  to  search  be- 
yond the  Code  of  Laws  then  of  force,  and  the 
statutes  subsequently  enacted. 

This  construction  gives  effect  to  all  the 
provisions  of  said  section,  and  any  other 
construction  would  defeat  the  great  change 
which  was  intended  to  be  made  by  the  Consti- 
tution, in  the  codification  of  the  General  Stat- 
utes. 

Furthermore,  the  word  "therein,"  in  the 
provision  that  '*no  alterations  or  additions 
to  the  laws  therein  contained  shall  be  made," 
etc.,  has  reference  to  the  report  of  the  com- 
missioner, and  not  to  the  general  statutory 
law  of  the  state,  to  be  found  elsewhere  than 
in  the  said  report  That  report  was  de- 
nominated a  "Code,"  and  it  was  this  "Code" 
that  the  General  Assembly  was  required  to 
declare  to  be  the  only  general  statutory  law 
of  the  state,  after  such  alterations  or  ad- 
ditions as  it  might  see  fit  to  make. 

It  is  unreasonable  to  suppose  the  framers 
of  the  Constitution  intended  that  the  "Code," 
after  it  had  been  declared  to  be  the  only 
general  statutory  law  of  the  state,  should 
merely  have  the  force  and  effect  of  a  statu- 
tory compilation,  as  such  would  have  been  its 
effect .  without  the  foregoing  constitutional 
provision. 

For  these  reasons  we  think  the  Judgment 
should  be  affirmed. 

WATTS,  J.,  and  MBBOfllNGBR,  WILSON, 
GARY,  and  SPAIN,  Circuit  Judges,  concur. 
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KENDRICK  ▼.  NORTHWESTERN   R.  CO. 
OF  SOUTH  CAROLINA. 

(Sapreme  Court  of  South  Carolina.     Jan.  12» 

1914.) 

1.  Appeal  and  Erbob  (8  1067*)— Habmlsss 
Ebbor— Refusal  to  Chabge. 

A  refusal  to  instruct  that  the  complaint 
did  not  charge  a  certain  thing  was  harmless, 
where  the  complaint  was  clear  and  definite  as 
to  what  it  did  charge,  and  waa  submitted  to 
the  jury  for  their  perusal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229 ;    Dec  Dig.  J  1067.*] 

2.  Trial  (§  193*)— Injtjby  to  Sbbvant— In- 
STBucTiONs— Conclusions  of  Fact. 

In  view  of  the  court  telling  the  jury  that 
the  complaint  alleged,  and  defendant  denied, 
that  It  was  plaintilfs  duty  to  go  on  top  of  the 
train,  held  the  charge,  in  a  servant's  action 
f©r  injury,  was  not  open  to  the  construction  of 
indicating  the  judge's  conclusion  that  it  was  bis 
duty  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  436-488;   Dec  Dig.!  193.*] 

3.  Tbial  (I  193*)— Injuby  to  Sebvant— Neq- 

LIOKNCE— INSTBUCTIONS. 

A  charge  in  a  servant's  action  for  injury 
KM  not  open  to  tl^e  construction  of  saying,  if 

Slaintiff  was  injured  in  a  certain  way,  it  was 
ue  to  defendant's  failure  to  furnish  reasonably 
safe  appliances;  but  to  leave  to  the  jury  the 
questions  of  negligent  failure  to  furnish  such 
appliances  and  m|ury  aa  a  result  of  such  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di^.  {§  436-483 ;  Dec  Dig.  {  193.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Ernest  Gary,  Judge. 

••To  be  officially  reported." 

Action  by  Gabriel  R.  Kendrlck  against  the 
Northwestern  Railroad  Company  of  South 
Carolina.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Affirmed. 

Lee  &  Molse  and  Purdy  &  Bland,  all  of 
Sumter,  for  appellant  Geo.  D.  Levy  and  J. 
H.  Clifton,  both  of  Sumter,  for  respondent 

GARY,  C.  J.  The  complaint  contains  two 
causes  of  action  for  compensatory  and  puni- 
tive damages,  alleged  to  have  been  sustained 
by  the  plain tilf,  through  the  wrongful  acts 
of  the  defendant,  whereby  he  suffered  inju- 
ries resulting  in  the  loss  of  his  arm.  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff, on  the  first  cause  of  action,  for  $1,500 
actual  damages,  and  for  the  defendant,  on 
the  second  cause  of  action. 

[1]  The  defendant  appealed  upon  two  ex- 
ceptions, the  first  of  which  assigns  error  on 
the  part  of  his  honor,  the  presiding  judge,  In 
refusing  to  charge  the  defendant's  request 
that  the  complaint  does  not  allege  that  either 
of  the  injuries  therein  mentioned  was  caus- 
ed by  the  lack  of  skill,  or  by  the  Incompe- 
tency of  the  engineer.  His  honor,  the  circuit 
judge,  stated  to  the  jury  that  it  was  of  no 
use  for  him  to  tell  them  what  the  plaintiff 
alleged  in  his  complaint ;  that  he  was  going 
to  give  them  the  complaint  in  order  that  they 


might  read  it  and  see  for  themselves  what 
It  contained.  The  allegatlonB  of  the  com- 
plaint were  not  indefinite  or  tlncertaln,  and 
the  precise  nature  of  the  charge  was  appar- 
ent Therefore  it  was  only  necessary  for  the 
presiding  judge  to  allow  the  jurors  to  read 
the  complaint  in  order  that  they  might  see 
for  themselves  what  it  contained.  So  that, 
even  if  there  was  error,  it  was  not  prejudi- 
cial. 

The  second  exception  was  as  follows :  '•Be- 
cause his  honor,  the  presiding  judge,  erred 
in  charging  the  jury  as  follows,  viz.:  'But  if 
he  was  injured  through  the  negligence  of  the 
defendant  in  not  furnishing  him  a  reasona- 
bly safe  appliance,  or  reasonably  safe  way  to 
get  on  top  of  the  car,  and  he  was  injured  in 
attempting  to  get  to  his  place  where  he  be- 
longed, where  he  was  required  to  go,  and  is 
a  result  the  handhold  gave  way  and  he  waa 
precipitated  to  the  ground  and  injured  in 
that  way,  that  would  be  due  to  the  fact,  that 
lie  had  not  been  furnished  with  reasonably 
safe  appliances  with  which  to  perform  bis 
labor,  and  the  master  would  be  liable' — the 
error  being:  (1)  In  so  charging  the  jury  it 
was  a  charge  on  the  facts  and  a  statement  of 
a  conclusion  from  the  testimony,  to  the  effect 
that  the  proper  place  for  the  plaintiff  was 
to  go  on  top  of  the  car,  and  it  was  'his  place 
where  he  belonged,'  and  'where  he  was  re- 
quired to  go,'  whereas  it  was  denied  by  the 
defendant  that  it  was  the  duty  of  the  plain- 
tiff to  go  upon  the  car  at  all ;  it  was  denied 
that  he  was  ordered  to  go  upon  the  car,  and 
the  question  as  to  the  place  in  which  he 
should  ride  in  the  circumstances,  and  the 
means  by  which  he  was  injured  were  in  dis- 
pute, and  it  was  error  to  make  any  statement 
whatsoever,  indicating  any  conclusion  from 
this  disputed  state  of  facts,  and  in  so  charg- 
ing the  jury  the  presiding  judge  stated  a  con- 
clusion which  the  jury  only  could  find,  and 
erred  in  so  doing.  (2)  There  was  error  in 
charging  the  jury  that  if  the  plaintiff  was 
precipitated  to  the  ground  and  injured  in 
that  way,  that  would  be  due  to  the  £act  that 
he  had  not  been  furnished  with  reasonably 
safe  appliances  with  which  to  perform  his  la- 
bor, and  the  master  would  be  liable — ^in  that 
it  was  not  only  a  disputed  fact  as  to  whether 
the  plaintiff  was  injured,  in  the  manner  in 
which  he  claimed,  but  the  positive  statement 
of  the  plaintiff  himself,  by  his  complaint 
brought  in  a  former  action,  was  that  he  was 
injured  in  some  other  manner;  it  was  error 
further  in  so  charging  the  jury,  in  that  it 
was  a  statement  of  a  conclusion  as  to  wheth- 
er the  defendant  had  performed  its  duty,  in 
reference  to  the  plaintiff,  as  to  furnishing 
him  with  reasonably  safe  appliances  with 
which  to  perform  his  labor,  and  a  conclusion 
in  reference  thereto  which  the  jury  only 
could  draw,  ahd  was  a  charge  on  the  facts, 
and  there  was  error  in  so  doing — it  being  the 
province  of  the  jury  alone,  to  pass  upon  these 
issues  and  find  their  own  conclusions.' 
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[2]  We  will  condider,  first,  the  assigmnent 
of  error  nambered  1.  The  complaint  alleged 
that  the  plaintiff's  duty  required  him  to  go 
on  top  of  the  train.  The  presiding  judge 
told  the  jury  that  the  complaint  alleged  such 
fact,  but  that  it  was  denied  by  the  defendfl:nt 
When  that  part  of  the  charge  set  out  in  the 
exception  is  considered  in  connection  with 
the  other  portions  thereof,  it  would  be  un- 
reasonable to  suppose  that  the  issues  were 
misunderstood  by  the  jury. 

[3]  We  proceed  to  consider  the  assignment 
of  error  numbered  2.  That  part  of  the 
charge  quoted  in  this  assignment  of  error 
constituted  only  a  portion  of  a  sentence, 
which  must  be  construed  in  its  entirety.  The 
main  Idea,  which  it  is  erident  the  presiding 
judge  intended  to  convey,  was  that  if  the 
defendant  failed,  through  negligence,  to  fur- 
nish  the  plaintiff  reasonably  safe  appliances, 
er  a  reasonably  safe  place  to  work,  and  as 
a  result  of  such  negligence  the  plaintiff  was 
injured,  then  the  defendant  would  be  liable. 
The  entire  sentence,  when  properly  constru- 
ed, would  read  as  follows:  If  the  plaintiff 
was  injured  through  the  negligence  of  the  de- 
fendant in  failing  to  furnish  him  safe  appli- 
ances or  a  safe  place  to  work,  and  (is  a  re- 
suit  of  such  negligence  he  was  precipitated  to 
the  ground  and  injured  in  that  way,  that 
would  be  due  to  the  fact  that  he  had  not 
been  furnished  with  reasonably  safe  appli- 
ances with  which  to  perform  his  labor,  and 
the  master  would  be  liable.  In  other  words. 
If  the  defendant  was  guilty  of  negUgen/ce  in 
the  particulars  mentioned,  and  as  a  result 
of  such  negligence  the  plaintiff  was  injured, 
then  the  defendant  would  be  liable.  The 
charge  was  therefore  f^  from  error. 

Affirmed. 

« 

HYDRIOK,  WATTS,  and  FRASEEt,  JJ., 
eoncur. 


NATIONAL  STARCH  CO.  ▼.  GUION. 

<Sapreme  Court  of  South  Carolina.     Jan.  21, 

1914.) 

1.  Appeal  ano  Bbbob  (§  778*)— Dismissal— 

JiTBISniGTION. 

The  bupreme  Court  does  not  have  jurisdic- 
tion to  hear  a  motion  to  dismiss  an  appeal  if 
the  return  has  not  yet  been  filed. 

[£2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3111-3114;  Dec  Dig.  { 
77a*J 

Api)eal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  H.  F.  Rice,  Judge. 

Action  by  the  National  Starch  Company 
against  Vivian  O.  Guion.  On  motion  to  dis- 
miss defendant's  appeal.    Motion  denied. 

M.  Lw  Bonham,  of  Anderson,  for  appellant 
M.  F.  Ansel,  of  Greenville,  for  respondent 

GARY,  C.  J.  After  hearing  argument  of 
counsel  on  the  motion  to  dismiss  the  appeal 
herein,  it  is  ordered  that  the  motion  be  re- 


fused solely  on  the  ground  that  the  court 
is  without  jurisdiction  to  hear  it,  as  the  re- 
turn has  not  been  filed,  with  leave  to  renew 
the  motion  after  the  return  has  been  ^ed. 


(96  s.  C.  848) 
SHERWOOD  et  at  ▼.  McLAURIN  et  al. 

(Supreme  Court  of  Sonth  Carolina.     Jan.  13, 

1914.) 

1.   BXSCXTTOBS  AND  ADMINISTRATOBS  (f  274*)>- 

Salb  OF  Land  to  Pat  Debts— Actxons— 

PDBADINQ. 

In  an  action  by  executors  against  devisees 
and  legatees,  a  complaint  alleging  the  insuffi- 
ciency of  the  personal  property  to  pay  debts, 
the  commencement  of  a  suit  by  one  creditor, 
and  asking  that  creditors  be  called  in  to  es- 
tablish their  claims,  that  the  land  be  sold  to 
aid  in  paying  the  debts,  and  that  the  balance, 
if  any,  be  divided,  was  in  effect  a  bill  to  mar- 
shal the  estate;  and  a  devisee  and  legatee 
might  properly  set  up  in  her  answer  a  debt  due 
her  from  the  testator. 

[Ed.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  1061-1073; 
Dec  Dig.  i  274.*] 

2.  Appbai.  and  Ebbob  (i  108*)— Dbczsions 
Rbvikwabub— Inteblocutobt  Obdsbs. 
An  order  reversing  the  ruling  of  a  referee 
in  striking  out  part  of  the  answer,  and  restor- 
ing the  allegations  stricken  out,  is  not  appeal- 
able. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.    Cent    Dig.   {{   699-710;    Dec   Dig.    § 

loa*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County ;  Geo.  W.  Gage,  Judge. 

Action  by  T.  C.  Sherwood  and  another,  as 
executors  of  James  S.  Le  Gette,  deceased, 
against  E.  A.  McLaurin  and  others.  From 
an  order  reversing  the  ruling  of  the  special 
referee  in  striking  out  part  of  the  answer  of 
defendant  Julia  Markey,  plaintiffs  appeaL 
Affirmed. 

D.  D.  McColl,  Jr.,  and  Gibson,  Muller  &  Ti- 
son,  all  of  Bennettsville,  for  appellants.  J. 
K.  Owens,  of  Bennettsville,  for  respondents. 

WATTS,  J.  [1]  This  is  an  appeal  from  an 
order  of  his  honor,  Judge  Gage,  who  reversed 
the  report  of  W.  M.  Stevenson,  Esq.,  special 
referee,  by  which'  he  struck  out  part  of  the 
answer  of  Julia  Markey  filed  by  her  in  a 
suit  brought  by  the  appellants,  as  executors, 
etc.,  of  James  S.  Le  Gette,  deceased,  against 
her  and  others,  as  devisees  and  legatees  un- 
der said  will.  The  suit  brought  by  the  exec- 
utors was  to  construe  the  will,  sell  land,  to 
pay  debts,  etc.  The  answer  of  Julia  Markey, 
among  other  things,  set  up  a  debt  due  to  her 
by  the  testator,  James  S.  Le  Gette,  deceased, 
and  asked  for  Judgment  and  payment  of  the 
same. 

A  motion  was  made  before  the  special  ref* 
eree  to  strike  out  all  of  that  part  of  the 
answer  of  Julia  Markey  which  seeks  to  es- 
tablish her  claims  against  the  estate,  on  the 
ground  that  it  was  irrelevant.  The  special 
referee  granted  this,  and,  upon  exceptions 
filed  to  his  report,  his  honor,  Judge  Gage^ 
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sustained  the  exceptions,  and  reversed  the 
ruling  on  referee,  and  held  that  the  com- 
plaint in  the  case  was  In  effect  a  bill  to  call 
in  creditors,  sell  land,  to  pay  debts,  and  to 
divide  any  balance,  if  any,  and  that  Julia 
Markey  was  made  a  party  thereto,  and  it 
was  not  only  her  right  but  her  duty  "to  de- 
clare her  whole  mind."  The  plaintiffs  ap- 
peal, and  challenge  the  correctness  of  this 
ruling,  and  allege  that  he  committed  error  of 
law  in  overruling  the  report  of  the  referee. 
These  exceptions  are  overruled. 

An  inspection  of  the  complaint  will  show 
that  his  honor  placed  the  proper  construc- 
tion on  it  It  was  a  bill  in  effect  pure  and 
simple  to  marshal  the  estate  of  the  deceased 
testator,  alleging  an  insufficient  amount  of 
personal  property  to  pay  debts,  that  suit  had 
been  commenced  by  one  creditor,  and  asking 
that  creditors  be  called  In  to  establish  their 
claims,  and  land  be  sold  to  aid  personalty  in 
paying  the  debts,  and  a  division,  if  any,  of 
the  balance.  This  is  in  substance  the  alle- 
gation of  the  complaint,  and  no  doubt  the 
learned  and  able  lawyer  who  drafted  it, 
Knox  Livingstone,  Esq.,  now  deceased,  in- 
tended it  to  be  such,  and  we  see  no  error  in 
the  order  of  his  honor  in  holding  and  de- 
ciding as  he  did. 

[2]  But  we  desire  to  call  attention  that, 
when  his  honor,  Judge  Gage,  reversed  the 
ruling  of  the  referee  In  striking  out  part  of 
the  answer,  in  restoring  the  allegations  of 
the  answer,  this  order  is  not  appealable  un- 
der the  cases  of  Harbert  v.  Railway  Co.,  74 
S.  C.  lie,  53  S.  B.  1001,  and  Osteen  v.  Rail- 
road, 93  S.  C.  62,  63,  76  S.  E.  25. 

Judgment  affirmed. 

GARY,  0.  J.,  and  HYDRICK  and  ERA- 
SER, JJ.,  concur. 

(96  S.  C.  963) 

CATLBTT   V.   BURKB. 

(Supreme  Court  of  South  Carolina.    Jan^  13, 

1914.) 

1.  Frauds,  Statute  op  (§  •  159*)— Questions 

FOB  JUBY. 

In  an  action  for  breach  of  a  contract  of 
employment  for  one  year  in  which  defendant 
pleaded  the  statute  of  frauds,  evidence  held  to 
make  a  question  for  the  jury  as  to  whether  the 
contract  was  made  on  the  day  the  employment 
commenced. 

[Ed.  Note.~For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  378 ;   Dec.  Dig.  {  159.*] 

2.  Frauds,  Statute  of  (I  131*)— Contbacts 
Not  to  be  Pebfobmed  within  One  Yeab^ 
Rejivewal  of  Contbact. 

Though  the  parties  to  an  oral  contract  of 
employment  for  one  year  agreed  upon  the  terms 
thereof  some  weeks  before  the  employment  com- 
menced, and  it  was  therefore  void  under  the 
statute  of  frauds,  they  might  cure  the  formal 
defects  by  reviewing  or  restating  the  contract 
on  the  day  that  the  performance  of  the  services 
commenced. 

[Ed.  Note.—For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §§  283,  284 ;  Dec.  Dig. 
S  131.*] 


3.  Trial  ({  260*)— Aonoits  fob  Wbonoful 

Disghabgb— I  nstbuctions. 

In  an  employe's  action  for  wrongful  dia- 
charge,  where  the  court  charged  that,  if  plain- 
tiff tailed  to  carry  out  his  part  of  the  contract, 
defendant  was  justified  in  discharging  him,  it 
was  not  error  to  refuse  an  instruction  that  de- 
fendant had  a  right  to  discharge  plaintiff  for 
any  breach  of  the  contract  on  plaintiff's  part 
having  a  tendency  to  injure  defendant's  busi- 
ness or  interests^  and  that,  if  the  contract  call- 
ed for  any  special  skill  or  promptness  on  the 
part  of  the  plaintiff  in 'performing  the  work 
and  if  he  did  not  live  up  to  the  contract,  such 
failure  had  a  tendency  to  injure  defendant's 
business  or  cause  him  loss  and  defendant  waa 
justified  in  discharging  him,  since  the  instruc- 
tion given  was  more  favorable  to  defendant  than 
that  requested,  as  it  authorized  a  discharge  for 
any  failure  to  perform  the  terms  of  the  con- 
tract, whether  such  failure  tended  to  injure 
defendant's  business  or  interest  or  not. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659 ;   Dec.  Dig.  §  260.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Frank  B.  Gary, 
Judge. 

Action  by  J.  P.  Catlett  against  J.  K.  Burke. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afilrmed. 

Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellant Carson  &  Boyd,  of  Spartanburg,  for 
respondent 

FRASER,  J.  Appellant  thus  stated  his 
case :  "This  was  an  action  tried  in  the  court 
of  common  pleas  for  Spartanburg  county, 
which  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  $600.  The  action  was  for  the  re- 
covery of  $1,000  damages  alleged  to  have 
been  suffered  by  plaintiff  on  account  of  be- 
ing wrongfully  discharged  by  the  defendant, 
for  whom  he  claims  he  was  worldng  under  a 
contract  for  one  ye&r's  services,  commenc- 
ing August  29,  1910,  at  $100  per  month  and 
expenses.  Plaintiff  claims  and  it  is  admit- 
ted that  after  he  had  been  employed  for  two 
months  he  was  discharged  by  defendant  on 
October  29,  1910.  Defendant  set  up  as  de- 
fenses (in  addition  to  general  denial)  the  stat- 
ute of  frauds  and  justification  for  the  dis- 
charge. Defendant  claims,  first,  that  he  was 
justified  in  discharging  him,  because  of  his  in- 
efficiency and  dilatoriness ;  and,  second,  that 
the  contract  was  not  in  writing,  was  for  a 
year's  services,  to  begin  at  a  future  date, 
and  within  the  statute." 

[1]  The  appeal  questions  his  honor's  rul- 
ings in  refusing  to  strike  out  evidence;  in 
overruling  motion  for  nonsuit ;  in  overruling 
motion  for  direction  of  verdict;  and  in  the 
charge  to  the  jury.  These  subjects  will  now 
be  discussed  In  their  order. 

Argument 
''Exception  I.  This  questions  the  action  of 
the  judge  in  refusing  to  stilke  out  the  oral 
testimony  of  plaintiff  in  relation  to  the  eon- 
tract  it  appearing  that  the  contract  was 
for  services  to  begin  at  a  future  date,  and 
to  last  for  one  year,  and  that  the  contract 
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was  not  in  writing,  as  required  by  the  stat- 
ute."   The  first  exception  cannot  be  sustain- 
ed.   The  main  question  in  the  case  was  as 
to  the  date  of  the  contract    The  defendant 
claimed  that  the  contract  was  to  begin  sev- 
eral weeks  after  the  date  of  the  contract  and 
to  continue  for  a  year.    The  plaintiff  claim- 
ed that  he  made  the  contract  on  the  29th  of 
August,  the  day  upon  which  he  commenced 
work.    Plaintiff  said:   "My  father  conveyed 
to  me  a  message  that  he  [defendant]  would 
give  me  $100  a  month  and  12  months  work. 
X  came  to  Spartanburg  on  those  conditions. 
i  accepted  that  proposition.    I  accepted  it 
after  I  got  here."    Again,  plaintiff  said :   "I 
made  the  contract  on  the  29th  day  of  Au- 
gust, 1910."    This  raised  a  question  of  fact 
as  to  the  date  and,  if  made  on  the  29th 
of  August,  his  honor  was  bound  to  admit  the 
testimony  and  allow  it  to  remain,  unless  he 
was  authorized  to  find,  as  a  matter  of  fact, 
that  these  statements   were  not  true.     He 
had  no  such  power. 

"Exception  II.  This  raises  the  question  as 
to  whether  a  nonsuit  should  have  been  grant- 
ed." What  was  said  under  the  first  exception 
applied  here,  and  this  exception  is  overruled. 
"Exception  III.  Is  based  on  refusal  to  di- 
rect a  verdict  and  is  dependent  upon  the 
foregoing  argument  and  facts."  This  excep- 
tion is  overruled  for  the  same  reason. 

[2]  "Exception  IV.  It  is  respectfully  sub- 
mitted that  his  honor  erred  in  refusing  to 
charge  defendant's  second  request  to  charge, 
whidi  was  as  follows:   •(2)  If  you  find  that 
plaintiff  and  defendant  entered  into  the  con- 
tract sued  upon,  and  that  such  contract  was 
for  a  year's  service  and  to  begin  at  a  future 
date,  the  fact,  if  it  be  a  fact,  that  they  re- 
newed or  restated  the  contract  again  on  the 
date  that  the  performance  of  the  services  be- 1 
gan  would  not  take  the  case  out  of  the  stat- 
ute, and  plaintiff  would  not  be  entitled  to 
recover,  if  the  alleged  renewal  of  the  con- 
tract was  merely  a  restatement  of  the  same 
old  contract'     It  being  respectfully  submit- 
ted that  the  said  request  contained  a  sound 
proposition  of  law,  applicable  to  the  testi- 
mony in  the  case,  and   should  have  been 
charged."    This  exception  is  overruled.    Even 
if  the  jury  came  to  the  conclusion  that  the 
parties  did  agree  upon  the  terms  of  the  con- 
tract some  weeks  before,  and  it  was  there- 
fore void  lender  the  statute,  there  is  no  au- 
thority to  which  we  have  been  referred  and 
nothing  in  law  that  suggests  itself  to  this 
court  tliat  prevents  the  parties,  who  have 
made  a  contract  that  is  void  as  to  form,  from 
curing  the  formal  defects.    If  the  proposition 
contended   for   by   appellant   were   correct 
then  the  parties  could  not  have  made  a  val- 
id contract  even  in  writing.    To  illustrate: 
A  agrees  to  sell  B.  a  tract  of  land  for  $5,000. 
B.  pays  the  money.    The  contract  to  convey 
is  void  under  the  statute,  but  A.  subsequent- 
ly makes  a  conveyance  in  writing.     It  cer- 
tainly could  not  be  held  that  the  deed  was 


void,  because  the  original  contract  was  void. 
If  they  had  attempted  to  make  a  contract  be- 
fore, it  was  void,  that  is,  no  contract  Even 
if  they  had  made  a  valid  contract  they  had 
the  right  to  change  it  and  make  a  new  con- 
tract, and  the  new  contract  would  be  the 
contract  For  subsequent  difference  they 
would  stand  on  the  substituted  contract  If 
the  substituted  contract  were  valid,  it  would 
bind  the  parties.    If  invalid,  it  would  not 

[3]  "Exception   V.  It  is  respectfully  sub- 
mitted that  the  presiding  Judge  erred  in  re- 
fusing to  charge  the  defendant's  third   re- 
quest, which  was  as  follows:    *The  relation 
between  the  plaintiff  and  the  defendant  was 
that  of  master  and  servant,  and  I  charge  you 
that  the  defendant  had  a  right  to  discharge 
the  plaintiff  for  any  breach  of  the  contract  on 
the  part  of  the  plaintiff  which  had  a  tenden- 
cy to  injure  the  defendant's  business  or  in- 
terests.   If  the  contract  called  for  any  spe- 
cial skill  or  promptness  on  the  part  of  the 
plaintiff  in  performing  the  work,  and  he  did 
not  live  up  to  the  contract  and  as  such  fail- 
ure had  a  tendency  to  injure  the  defend- 
ant's business  or  cause  him  loss,  defendant 
was  justified  in  discharging  him,  and   the 
verdict  should  be  for  the  defendant'    It  be- 
ing respectfully .  submitted  that  said  request 
contained  a  correct  proposition  of  law  ap- 
pUcable  to  the  facts  in  the  case,  and  should 
have  been  charged."    This  exception  cannot 
be  sustained.     His  honor  charged  the  jury: 
"I  charge  you  that  if  the  plaintiff  failed  to 
carry  out  his  part  of  the  contract  then  the 
defendant  was  justified  in  discharging  him. 
It  is  essential  for  you  to  determine  what 
were  the  terms  of  the  contract    If  the  plain- 
tiff failed  to  comply  with  those  terms  as  you 
find  them,  then  the  defendant  had  the  right 
to  discharge  him."     This  charge  was  more 
favorable  to  the  appellant  than  the  request 
The  request  Umited  the  right  of  discharge  to 
a  failure  that  tended  to  injure  the  defend- 
ant's business  or  Interest     The  charge  al- 
lowed a  discharge  for  any  failure  to  perform 
the  terms  of  the  contract. 

"Exception  VI.  It  is  respectf uUy  submit- 
ted that  his  honor  erred  in  charging  the  jury 
as  foUows :   'It  is  for  you  to  say  when  that 
contract  began.     It  is  for  you  to  say  when 
the  minds  of  the  parties  met.     If  that  con- 
tract was  to  be  performed  within  12  months 
after  the  minds  of  the  parties  met— if  that 
contract  was  to  be  performed  within  one  year 
from  that  date— then  it  is  not  within  the  stat- 
ute of  frauds.    It  is  not  void  by  the  fiict  it 
is  not  in  writing,  if  that  is  what  you  find. 
That  is  one  of  the  essential  facts  in  this 
case  for  you   to  determine,   when   did   the 
minds  of  these  parties  meet'    It  being  re- 
spectfully submitted  that  it  was  error  to  sub- 
mit to  the  jury  the  foregoing  and  to  charge 
them  as  stated,  for  the  reason  that  there  was 
no  dispute  as  to  the  fact  that  the  minds  of 
the  parties  met  and  the  contract  was  made 
for  the  term  of  one  year,  which,  according  to 
the  undisputed  testimony,  was  to  begin  at  a 
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date  Btibsequent  to  the  date  of  the  making 
of  the  contract,  and,  further,  It  was  not  dis- 
puted that  the  minds  of  the  parties  met  and 
the  contract  was  made  while  the  plaintiff 
was  still  living  at  Anderson,  S.  C,  and,  ac- 
cording to  his  own  testimony,  he  accepted  the 
propofdtion  made  verbally  and  by  telegram  to 
him  while  there,  and  that  he  could  not  begin 
the  performance  of  the  year's  service  until 
some  two  or  three  weeks  thereafter.'*  This 
exception  is  overruled  for  the  reasons  here- 
tofore stated.  The  parties  had  a  perfect 
right  to  make  a  contract  on  the  29th  of  Au- 
gust, to  be  performed  within  the  year.  Did 
they  make  such  a  contract?  That  was  a 
question  for  the  jury* 
Judgment  affirmed^ 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 

(96  S.  C.  383) 

STUKES  V.  SOUTHERN  EXPRESS  CO. 
BLANDING  v.  SAME. 

(Supreme  (Dourt  of  South  Carolina.    Jan.  13, 

1914.) 

1.   COliMZBCE    (S   8*)— iNTEBSTATE   COMMESOK— 

Validity  of  State  Leoislation. 

The  Carmack  Amendment  to  the  Interstate 
Commerce  Law  (Act  June  29,  1906,  c  3591,  { 

7,  pars.  11,  12,  34  Stat.  593  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1307]),  providing  that  a  common 
carrier  receiving  property  for  interstate  trans- 
portation shall  be  liable  to  the  bolder  of  the 
bill  of  lading  for  loss  or  injury  to  such  property 
by  reason  of  its  negligence  or  that  of  any  con- 
necting carrier,  does  not  defeat  the  recovery 
of  statutory  penalties  for  the  carrier's  failure  to 
adjust  a  claim  for  nondelivery  of  property  with- 
in a  certain  time  after  the  claim  is  nled. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  5 ;   Dec  Dig.  i  8.»] 

2.  Intoxicating  Liquors  (§  139*)— Right  to 
Keep. 

A  person  can  order  and  keep  in  his  posses- 
sion whisky  for  personal  use  so  long  as  he  does 
not  attempt  to  nse  the  same  unlawfully,  by  sell- 
ing, etc 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  149 ;   Dec.  Dig.  {  139.*] 

8.  Carriers  (§  20*)— Failure  to  Deliver  — 
Action  for  Penalty— Evidence. 

Evidence,  in  an  action  for  the  value  of 
goods  consigned  to  plaintiff  and  for  the  carrier's 
failure  to  adjust  a  claim  for  failure  to  deliver 
within  40  days  after  filing,  held  to  show  a  will- 
ful disregard  of  defendant's  duty,  entitling  plain- 
tiff to  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §i  33-49, 133,  927 ;  Dec  Dig.  f  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  Thos.  S.  Sease,  Judge. 

Action  by  Sam  Stukes  and  action  by  Peter 
Blanding  against  the  Southern  Express  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
fint  appeals.    Affirmed. 

The  decree  was  as  follows:  X  am  satisfied 
that  the  plaintiff  is  entitled  to  a  decree  for 
$4,  the  value  of  the  goods,  and,  in  addition 


thereto,  the  penalty  of  $50,  and  I  so  find  and 
decree  for  the  plaintiif  against  the  defend- 
ant in  the  sum  of  flf tj-fonr  ($54.00)  dollars 
and  costs  of  this  action;  however,  since  the 
defendant  has  tendered  the  goods  in  court, 
the  defendant  may  credit  the  value  of  said 
goods,  namely,  $4,  in  part  payment  of  the 
Judgment  herewith  rendered. 

Purdy  &  0*Bryan,  of  Manning,  for  appel- 
lant J.  J.  Cantey,  of  Summerton,  for  re- 
spondents. 

WATTS,  J.  These  two  cases  were  for  t^e 
purpose  of  recovering  the  value  of  a  case  of 
whisky,  each  of  which  was  shipped  from 
Jacksonville,  Fla.,  to  plaintiffs,  delivered  by 
the  shipper  to  defendant  company,  and  for 
failure  to  deliver  the  same  to  the  plaintiffs, 
and  for  the  penalty  of  $50  in  each  case  for 
failure  to  adjust  said  claims  within  40  days 
after  the  claims  had  been  filed  with  the  agent 
of  the  defendant  The  cases  were  tried  to- 
gether before  the  magistrate,  who  decided 
them  in  favor  of  the  defendant  Plaintiffs 
appealed  to  the  circuit  court,  and  the  circuit 
court  reversed  the  Judgment  of  magistrate 
and  rendered  Judgment  for  the  plaintiffs  in 
each  case  for  the  amounts  sued  for,  and  for 
$50  penalty.  From  Judgment  of  circuit  court, 
defendant  appealed. 

[1]  Exceptions  1  and  2  are  overruled,  as  the 
questions  raised  by  these  exceptions  are  con- 
clusively decided  in  the  recent  cases  of  Vam- 
ville  Furniture  Co.  v.  C.  &  W.  CL  Railroad 
Co.,  79  S.  E.  700.  and  Du  Pre  v.  C,  N.  &  L. 
Railroad  Co.,  79  S.  E.  310. 

[2,  3]  As  to  exceptions  3,  4,  and  6,  which 
challenge  the  correctness  of  his  honor's  find- 
ing, they  are  overruled,  as  there  is  abundant 
evidence  to  sustain  him.  The  evidence  shows 
beyond  doubt  that  the  whisky  was  ordered 
for  personal  use  and  lawful  purposes.  There 
is  not  a  scintilla  of  evidence  that  the  plain- 
tiffs intended  it  for  any  illegal  or  unlawful 
purpose  whatsoever,  and  under  the  law  of  the 
land  a  person  can  order  and  keep  In  posses- 
sion whisky  for  personal  use  so  long  as  he 
does  not  attempt  to  use  it  unlawfully,  by 
selling  It,  etc.  A  mere  suspicion  that  !t  is 
intended  for  unlawful  purpose  is  not  suffi- 
cient to  withhold  or  seize  his  property;  there 
must  be  evidence  of  some  sort  to  support  the 
charge  that  it  is  for  unlawful  use.  In  this 
case  the  agent  of  defendant  refused  upon 
demand  to  deliver  the  whisky  to  plaintiffs 
and  sent  it  bade  to  Florida,  and  made  no  ef- 
fort to  deliver  it  to  plaintiffs  until  after  suit 
was  commenced.  The  evidence  shows  a  will- 
ful disregard  of  defendant's  duty  to  the 
plaintiffs.    The  exceptions  are  overraled. 

Judgment  aflitrmed. 

GARY,  a  J.,  and  HYDRICK  and  FBAS- 
EB,  JJ.,  concur. 
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IKBT  ▼.  SOUTHERN  EXPRESS  00. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1914.) 

1.  Appeal  and  Ekbob  (§  103*)— Appkalabix 
Obdbb. 

An  order  refusing  to  strike  out  portions  of 
the  complaint  as  inelevant  and  redundant  is  not 
appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  699-710;  Dec  Dig.  f 
103.*J 

2.  Tbiai.  (I  194*)— iNSTBUcnoNB  OK  Pacts. 

It  is  a  charge  on  the  facts  for  the  court, 
relatiye  to  the  r^»ipt  in  evidence  being  legible, 
and  intelligible  and  so  constituting  the  contract, 
to  say  ti^t  he  could  not  read  it  and  find  the 
provisions  claimed,  without  the  aid  of  thtf  at- 
torneys. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gS  418,  486,  489-441,  446-464,  456-466; 
Dec  Dig.  f'l94.*] 

8.  Cabbibbs  (S!  156,  163*)-^Limitino  Liabil- 

XTT— Absent  of  Shippeb— Bubden  of  Pboof. 

While  the  carrier  may  limit,  by  the  rate 

paid,   its  liability  for  the  loss  of  the   article 

shipped,  there  must  be  the  assent  of  the  shipper 

to  the  terma  of  the  contract,  which  assent  the 

carrier  has  the  burden  of  showing. 
[Ed.    Note.— For   other    cases,    see    Carriers, 

Cent  Dig.  M  677.  679,  682-685,  691-696,  722- 

725;    Dec  Dig.  is  155.  163.»] 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Sumter  County;  Ernest  Gary,  Judge. 

Action  by  B.  CL  Irby  against  the  Southern 
Express  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  and  re- 
manded for  new  triaL 

Mark  Reynolds,  of  Sumter,  for  appellant 
L.  D.  Jennings,  of  Sumter,  for  respondent 

FBASEB,  J.  This  is  an  action  by  the 
piftif^t^^  for  damages  for  the  loss  of  a  plat 
of  a  large  tract  of  land,  delivered  to  the  ex- 
press company  at  Boykin,  S.  C,  to  be  for- 
warded to  persons  at  Bennettsville,  S.  C. 
The  package  was  lost  The  agent  of  the 
defendant  asked  the  value  of  the  package, 
and  the  plaintiff  said  it  was  a  plat,  but  she 
did  not  know  the  value.  The  agent  then  is- 
sued a  receipt  for  the  package,  which  limited 
the  demand  for  its  loss  to  $50,  no  value  being 
stated.  The  damages  claimed  were  placed 
at  $500,  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $850.  From  the  judgment  enter- 
ed on  this  verdict  the  defendant  appealed. 
There  are  16  exceptions,  but  the  appellant 
has  not  considered  them  separately  and 
states  in  its  argument  that  a  separate  con- 
sideration is  unnjBcessary. 

[1]  1.  A  motiou  was  made  before  Judge 
Shipp  to  strike  out  certain  portions  of  the 
complaint,  on  the  ground  that  the  allegations 
were  irrelevant  and  redundant  The  motion 
was  refused.  An  order  refusing  to  strike 
out  is  not  appealable.  McCandless  v.  Mobley, 
81  S.  C.  305,  6i2  S.  E.  260 :  "An  order  refus- 
ing sudh  a  motion  is  not  appealable.  Harbert 
V.  A.  a  L.  R.  B.  Co.,  74  S.  C.  18  [58  S.  E. 
1001]." 


[2]  2.  Did  the  trial  judge  charge  on  the 
facts?  He  did.  The  appellant  has  no  right 
to  complain  of  the  law  charged.  His  honor 
charged  the  jury  that,  if  the  receipt  in  evi- 
dence were  legible  and  intelligible,  then  the 
receipt  was  the  contract  and  he  would  direct 
a  verdict  for  $50,  as  requested  by  the  de- 
fendant. Every  request  to  charge  asked  for 
by  appellant  was  made,  but  always  with 
the  modification  that  there  must  be  a  con- 
tract that  was  legible.  His  honor  stated  in 
the  presence  of  the  Jury  and  afterwards  In- 
dorsed it  in  the  formal  charge  that  he  could 
not  read  the  contract  and  could  not  find  the 
provision  without  the  aid  of  the  attorneys 
in  the  case.  This  was  a  charge  on  the  facts. 
His  honor  realized  that  he  had  gone  too  far 
and  frankly  said  so. 

The  exceptions  that  complain  of  a  charge 
on  the  facts  are  sustained.  The  trial  judge 
could  not  direct  a  verdict.  There  were  facts 
upon  which  this  court  ought  not  to  comment, 
that  made  it  necessary  to  submit  the  case  to 
the  jury. 

[3]  8.  The  respondent  seeks  to  sustain  the 
Judgment  notwithstanding  the  charge,  on  the 
following  ground :  '*That  the  valuation  clause 
upon  the  back  of  said  express  receipt  which 
attempted  to  limit  the  value  of  said  ship- 
ment in  case  of  loss,  is,  in  fact,  an  attempt 
to  contract  against  negUgence,  and  is  there- 
fore null  and  void.  This  being  true,  his 
honor  would  not  have  committed  error  if  he 
had  charged  the  Jury  to  disregard  said  clause 
entirely."  The  right  of  the  carrier  to  limit 
liability  by  the  rate  paid  is  recognized  in 
Visanska  v.  Southern  Express  Co.,  92  S.  C. 
578,  75  S.  E.  962.  StUl  there  was  a  question 
as  to  the  assent  of  the  shipper  to  the  terms. 
Faulk  V.  Railroad  Co.,  82  S.  C.  374,  64  S. 
E.  383.  "When  the  carrier  would  limit  its 
common-law  liability  to  respond  for  the  true 
value  of  the  article  lost  or  destroyed  by  it, 
the  burden  is  on  it  to  show  the  shipper's  as- 
sent" 

The  Judgment  is  reversed,  and  the  case  re- 
manded for  a  new  triaL 

GARY,  0.  J.,  and  HYDRICK,  J^  concur. 
WATTS,  J.,  disqualified. 


(M  S.  C.  375) 

McMANUS  ▼.  PRUDENTIAL  INS.  CO.  OF 

AMERICA. 

(Supreme  Court  of  South  Carolina.     Jan.  18, 

1914.) 

1.  iNSTTSAircB  (f  668*)— Actions— Nonsuit. 

In  an  action  upon  a  life  policy,  defendant 
is  not  entitled  to  a  nonsuit  at  the  close  of  plain- 
tiff*B  evidence  on  the  ground  that  plaintiff  failed 
to  show  a  compliance  by  insured  with  the  pro- 
visions requiring  premiums  to  be  paid  by  a 
stipulated  time,  for  the  plaintiff  might  ^ow 
waiver  by  the  insurer. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.   Dig.   fi  1556,  1732-1770;    Dec   Dig.   i 

66&*] 
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2.  Insubancb  (J  668*)—AcnoNe— Evidence— 

StJFFICIBNCT. 

In  a  suit  on  a  life  policy,  evidence  of  waiv- 
er by  the  insurer  of  a  strict  compliance  with 
the  provisions  of  the  policy  requiring  premiums 
to  be  paid  by  a  stipulated  time  held  sufficient 
to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §§  1556,  1732-1770;  Dec  Dig.  | 
66a*] 

Appeal  from  Ck)mmon  Pleas  Circuit  Court 
of  Richland  County;   Frank  B.  Gary,  Judge. 

Action  by  Nora  Ellen  McManua  against 
the  Prudential  Insurance  Company  of  Ameri- 
ca. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Mordecai,  Gadsden  &  Rutledge,  of  Charles- 
ton, and  Robt  Moorman,  of  Columbia,  for  ap- 
pellant 

FRASER,  J.  This  is  an  action  on  a  policy 
of  life  insurance  on  the  life  of  Amos  A.  Mc- 
Manus,  issued  by  the  Prudential  Insurance 
Company  of  America  in  favor  of  plaintiff. 
The  policy  is  dated  the  8th  day  of  AprU, 
1911,  for  $1,000.  The  premiums  of  insurance 
were  payable  on  the  8th  days  of  April  and 
8th  days  of  October  of  each  year  for  20 
years.  Under  the  terms  of  the  policy,  the 
insured  was  granted  30  days  of  grace  in 
which  to  pay  the  premiums,  without  interest, 
after  the  installments  became  due,  and  an 
extension  of  insurance  for  60  days  per  year 
of  the  life  of  the  policy.  The  first  payment 
was  made  at  the  time  of  the  delivery  of  the 
policy.  The  policy  provided  that  the  policy 
would  lapse  for  nonpayment  of  premiums,  but 
that  after  the  policy  lapsed  It  could  be  revived 
by  the  -payment  of  the  past-due  premium  with 
Interest  and  satisfactory  proof  that  the  insur- 
ed was  still  insurable.  There  was  evidence 
from  which  the  jury  might  have  inferred  that' 
the  second  semiannual  Installment  was  not 
paid  until  after  the  time  allowed,  and  the  pol- 
icy was  revived  informally  or  without  proof 
of  Insurability.  The  third  semiannual  premi- 
um was  due  8th  April,  1912;  the  30  days  ex- 
pired on  8th  May.  On  the  11th  May,  1912, 
the  insured  sent  a  check  to  Mr.  J.  T.  Cole- 
man, the  district  agent  of  Ihe  company,  for 
$14.63,  the  amount  of  the  premium,  with  the 
following  request:  "Please  mail  receipt  for 
same  as  I  did  not  receipt  for  last  payment." 
(sic.)  The  check  and  request  were  received 
by  Mr.  Coleman  on  12th  May,  1912.  On  May 
27th  Mr.  Coleman  wrote  the  insured  the  fol- 
lowing letter: 

"Charleston,  S.  C,  May  27,  1912. 

"Mr  A.  A.  McManus,  Columbia,  S.  C. — 
Dear  Sir:  I  received  your  check  in  the 
sum  of  $14.63,  under  postmark  May  11th. 
Since  the  grace  period  of  30  days  expired 
on  May  8th,  it  will  be  necessary  to  have  you 
looked  over  by"  a  physician  In  order  to  re- 
vive the  policy.  I  am  inclosing  to  you  re- 
vival application  which  you  will  complete, 
and  be  looked  over  either  by  Dr.  Bunch  or 


Boozer,  and  inclose  to  me  with  your  check  for 
$1.00,  when  I  will  have  the  company  revive 
the  policy  for  you.  I  note  that  envelope  was 
mailed  at  Hopkins,  and  suppose  that  you 
were  there  temporarily.  Our  physician  at 
Hopkins  is  Dr.  Clayton.  Regretting  the  in- 
convenience caused  you  by  your  oversight 
and  with  best  wishes,  I  am,  very  truly  yours, 

"J.  T.  Coleman,  Manager." 

The  insured  became  sick  on  7th  July,  1912, 
and  died  on  31st  July,  1912.  On  20th  Au- 
gust, 1912,  Mr.  Coleman  returned  the  check 
to  the  family  of  the  insured.  The  fact  that 
the  insured  replied  to  the  letter  of  the  27th 
appears  in  the  case,  but  the  contents  of  that 
letter  were  excluded.  On  July  8th  the  agent 
of  the  defendant  wrote  the  following  letter: 

"July  8,  1912. 

"Mr.  A.  A.  McManus,  Columbia,  S.  C— 
Dear  Sir:  On  May  27th  we  wrote  you  in 
connection  with  the  reviving  of  your  policy, 
and  sent  you  the  necessary  application  blank 
which  we  requested  you  to  present  to  either 
Dr.  Bunch  or  Boozer,  and  have  yourself 
looked  over.  When  forwarding  the  paper 
to  me  please  inclose  the  check  for  $1.00  in 
payment  for  the  medical  report  of  the  physi- 
cian. I  am  anxious  to  get  this  policy  back 
in  full  force,  and  will  appreciate  hearing 
from  you.    Very  truly  yours,  Mgr." 

There  was  no  evidence  to  show  that  the 
insured  received  this  letter.  On  the  trial 
of  the  case  there  was  a  motion  for  a  non- 
suit and  to  direct  a  verdict  Both  motions 
were  refused. 

There  was  and  is  only  one  question  in 
this  case  and  that  was  waiver.  The  Jury 
found  for  the  plaintiff  and  from  the  judg- 
ment entered  thereon  this  appeal  was  taken 
upon  the  following  exceptions: 

[1]  "First  Because  the  presiding  judge 
erred  in  refusing  the  motion  for  nonsuit 
made  upon  the  ground  that  under  the  testimo- 
ny offered  on  behalf  of  the  plaintiff,  includ- 
ing the  documentary  evidence,  there  was  ab- 
solutely no  proof  of  the  payment  of  the  last 
premium  due  upon  the  policy  within  the 
time  provided  in  the  said  policy.'*  This  mo- 
tion was  made  at  the  close  of  plaintiff*s 
direct  evidence.  This  exception  cannot  be 
sustained.  Pearlstlne  v.  Insurance  Co.,  70 
S.  C.  77,  49  S.  B.  4:  "At  the  close  of 
plaintiff's  testimony,  defendant  asked  for 
a  nonsuit  on  the  ground  that  the  foregoing 
conditions  to  recovery  had  not  been  com- 
plied with.  If  we  assume  that  the  evi- 
dence established  noncompliance,  a  nonsuit 
would  have  been  improper,  because,  as  has 
been  frequently  held,  the  plaintiff  might  show 
waiver  by  the  defendant  Sample  v.  Insur- 
ance Co.,  42  S.  C.  14,  19  S.  E.  }020;  Copeland 
V.  Assurance  Co.,  43  S.  C.  26,  20  S.  E.  754; 
Carpenter  v.  Accident  Co.,  46  S.  C.  546  [24 
S.  E.  500],  The  exceptions  as  to  refusal 
of  nonsuit  cannot,   therefore,   be  sustained. 
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In  such  cases  the  motion  for  nonsuit  or  to 
direct  a  verdict  should  be  made  at  the  dose 
of  all  the  testimony." 

[2]  "Second.  Because  the  presiding  Judge 
erred  in  refusing  the  motion  to  direct  the 
Yerdlct  in  favor  of  the  defendant  upon  the 
following  grounds:  (1)  That  the  only  infer- 
ence from  the  testimony  in  this  case  is  that 
the  premium  in  question  was  not  paid  within 
the  30  days  of  grace  allowed  by  the  policy* 
(2)  That  the  only  inference  from  the  testimo- 
ny in  this  case  Is  that  the  policy  was  not  re- 
vived within  60  days  from  the  date  when  the 
premium  was  due»  by  the  insured  furnishing 
evidence  satisfactory  to  the  company  of  his 
Insurability.  (3)  That  the  insured  has  no 
rights  under  the  policy  nonforfeitable  clause, 
because  his  death  did  not  occur  within  the 
60-days  extended  insurance  allowed  under 
that  clause.'*  This  exception  cannot  be  sus- 
tained. 

Mr.  Coleman,  the  district  manager  for  the 
company,  said  on  cross-examination:  ''Q. 
What  does  that  mean  on  that  paper  here? 
A.  That  is  the  home  office  record  of  reviving 
the  policy  without  any  action  on  his  part*' 
This  refers  to  the  October  payment  received 
after  tima  The  insured  might  well  suppose 
that  the  company  was  not  standing  on  a 
few  days,  i.  e,  three  days.  The  fact  that  he 
had  received  no  receipt  for  the  November 
payment  might  well  lead  him  to  suppose  that 
the  failure  to  receive  an  acknowledgment  of 
the  May  payment  was  not  an  indication  that 
the  premium  had  been  refused.  The  long 
holding  of  the  check  without  protest,  the  con- 
tinued holding  until  after  the  death,  were 
circumstances  from  which  the  Jury  might 
have  inferred  waiver,  and  the  presiding  Judge 
could  neither  grant  the  nonsuit  nor  direct  a 
verdict 

The  Judgment  is  affirmed. 

6ART,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 

06  8.  C.  342) 

OAUTHEN  v.  LANCASTER  COTTON  OIL 

CO. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1914.) 

L    NUIBANCB   (f    60*)--lNJUBT    TO   PbOPEBTY— 

Damages  Recoverable. 

In  an  action  for  damages  for  permanent 
injury  to  and  destruction  of  plaintiff's  property 
as  a  home  by  maintaining  a  nuisance,  where 
plaintiff,  after  obtaining  a  verdict  for  damages, 
intended  to  ask  for  an  injunction,  evidence  as 
to  damages  should  be  limited  to  those  which 
had  accrued  at  the  commencement  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Gent  Dig.  iS  lia-127 ;    Dec.  Dig.  §  50.*] 

2.  Nuisance  (§  33*)— Injunction— Damages. 
After  plaintiff  had  obtained  a  verdict  for 
damages  in  an  action  for  permanent  injury  to, 
and  destruction  of,  her  property  as  a  home,  and 
to  abate  the  continuance  of  a  cotton  oil  plant  as 
a  nuisance,  evidence  as  to  damages  accruing 
after  the  commencement  of  the  suit  is  admis- 


sible In  hearln|r  the^  application  f6r  Injunction 
on  the  equity  side  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  If  84-^89;    Dec  Dig.  |  33.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Thos.  S.  Sease,  Judge. 

Action  by  Jane  E.  Cauthen  against  the 
Lancaster  Cotton  Oil  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  New 
trial  nlsL 

Williams  &  Williams  and  Ira  B.  Jones,  allj 
of  Lancaster,  for  appellant.     Harry  Hlnes, 
of  Lancaster,  for  respondent. 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  defendant  to  recover  damages. 
The  plaintiff  owned  property  on  which  was 
her  dwelling  house  and  two  tenant  houses, 
and  she  alleged  that  Its  desirability  as  a 
residence  and  home  had 'been  completely  de- 
stroyed by  the  erection  and  operation  of  the 
defendant's  cotton  oil  plant  and  ginnery  on 
property  near  by,  and  her  action  is  for  the 
abatement  of  it,  alleging  it  is  a  nuisance.  Her 
action  is  for  permanent  injury  and  destruc- 
tion of  home.  The  cause  was  tried  before 
his  honor.  Judge  Sease,  and  a  Jury  at  the 
October  term  of  the  court  for  Lancaster 
county,  1912,  and  at  the  close  of  plaintiff's 
testimony  a  motion  for  nonsuit  was  made  by 
the  defendant,  which  was  refused.  When 
all  the  testimony  was  in,  a  motion  was  made 
to  direct  a  verdict  in  favor  of  defendant 
which  was  refused.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,500, 
A  motion  for  new  trial  was  made  on  the 
minutes  of  the  court  and  subsequently 
refused.  The  case  was  also  ordered  to  be 
placed  in  Calendar  2  "so  that  the  rights  of 
the  parties  may  be  regularly  heard  on  the 
matter  of  the  injunction  herein  asked  for." 
After  entry  of  Judgment  the  defendant  ap- 
peals, and  by  eight  exceptions  alleges  error 
on  the  part  of  his  honor. 

[1,2]  By  the  first  and  sixth  exceptions,  the 
appellant  contends  that  the  circuit  Judge 
erred  prejudicially  in  permitting  testimony  as 
to  the  injuries  accruing  after  the  commence- 
ment of  the  action.  The  complaint  was  for 
damages  for  permanent  injury  and  destruc^ 
tion  of  the  property  as  a  home,  and  to  abate 
the  nuisance,  and  for  Injunction,  and  In  sub- 
mitting to  the  Jury  the  question  of  damages  it 
was  prejudicial  and  harmful  to  admit  testi- 
mony as  to  the  Injury  sustained  after  the 
commencement  of  the  action.  After  a  ver- 
dict was,  however,  rendered  in  favor  of  the 
plaintiff,  it  would  have  been  competent  testi- 
mony in  hearing  the  application  on  the  equity 
side  of  the  court  to  abate  the  nuisance  and 
for  injunction.  In  the  case  at  bar  the  plain- 
tiff made  out  a  case  of  special  damages  to 
her  property  that  would  entitle  her  to  dam- 
ages, but,  on  the  issue  of  damages  as  refer- 
red to  the  jury  for  the  purpose  of  showing 
damages,  the  testimony  on  this  issue  should 
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hare  been  restricted  and  "referred  to  tlie  sit- 
uation of  the  parties  at  the  commencement  of 
the  action.  If,  however,  the  verdict  was  to 
be  a  complete  compensation  for  the  property 
injured,  and  full  of  all  damages  sustained 
by  the  plaintiff  past,  present,  and  prospective, 
then  the  admission  of  such  testimony  would 
not  only  be  harmless,  but  pertinent  and  com* 
petent  But  if  the  plaintiff  claimed  damage 
for  injury  to  property,  and  claimed  it  was 
continuous,  and  intended  after  verdict  to  ask 
for  an  abatement  of  the  nuisance  an  order  to 
restrain  the  defendant  from  the  operation  of 
the  property,  then  the  evidence  of  damage 
should  have  been  restricted  to  the  status  of 
affairs  as  far  as  her  damages  were  at  the 
commencement  of  the  action,  and,  after  ver- 
dict in  her  favor,  could  have  applied  to  ^  the 
court  for  such  equitable  relief  as  she  thought 
she  was  entitled  to,  and  in  order  to  get 
this  could  have  introduced  on  this  hearing 
such  further  evidence  as  was  germane  to 
this  issue,  and  show  further  damage  since 
action  was  commenced  that  she  had  sus- 
tained  or  was  likely  to  suffer.  The  appellant's 
contention  Is  supported  by  the  cases  appel- 
lants rely  on  in  this  brief.  Markley  v.  Dun- 
can, Harp.  276;  Moon  v.  Johnson,  14  S.  0. 
434 ;  Bank  ▼.  Dowling,  45  S.  O.  677,  28  S.  EL 
982. 

The  evidence  in  this  case  does  not  show 
any  exception  to  the  general  rule  wherein 
damages  are  only  allowed  to  the  commence- 
ment of  the  action.  We  do  not  think  it  nec- 
essary to  take  up  and  discuss  at  length  the 
other  exceptions,  as  in  the  main  the  Judge 
was  correct  and  his  rulings  and  charge  were 
free  ftom  any  error,  such  as  would  war- 
rant a  -reversal,  and  the  other  exceptions  are 
overruled.  The  first  exception  will  have  to 
be  sustained  and  a  new  trial  granted  in  view 
of  the  pleadings  and  testimony  and  amount 
of  the  verdict,  but  we  have  deemed  it  ad- 
visable to  do  what  was  done  in  the  case  of 
Auten  V.  Catawba  Power  Co.,  84  S.  G.  409, 
65  S.  B.  274,  66  S.  B.  180— to  grant  a  new 
trial  unless  within  20  days  after  remittitur  is 
sent  down  the  plaintiff  or  her  attorneys  shall 
consent  upon*  the  record  that  the  verdict 
rendered  by  the  Jury  shall  be  In  satisfaction 
of  all  damages,  both  past  and  future,  but 
that  if  plaintiff  complies  with  this  condition 
the  Judgment  be  aiflrmed.     New  trial  nlsL 

GARY,  0.  J.,  and  HYDRIOK,  and  FRAS- 
BR,*JX,  concur. 

<96  S.  C.  868) 

BROOM  V.  ATLANTIC  COAST  LTNB  R.  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  13, 

1914.) 

1.  Appeal  and  Brbob  (f  966*)— Discbetion 
OF  Tbial  Coubt— Continuancb. 

Where  the  court  upon  motion  for  continu- 
ance on  the  ground  or  the  illness  of  one  of 
defendant's  counsel  consulted  other  attorneys 
at  the  same  bar,  as  to  the  propriet7  of  continu- 
ing this  and  other  cases,  it  would  be  assumed. 


in  the  absence  of  anything  to  the  contrary,  that 
there  were  attorneys  on  whose  discretion  he 
could  rely,  and  such  advice  confirming  but  not 
controlling  the  determination,  a  denial  was  not 
an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3837;   Dec.  Dig.  §  966.*] 

2.  Evidence  (f  474*)  — »OPiiftow  Bvidbnce  — 

Gbadb  of  Tback. 

In  a  mail  clerk's  action  for  injuries  from 
a  derailment,  witnesses  who  were  familiar  with 
the  grade  of  the  track  and  were  experienced  in 
the  handling  of  cars,  although  they  bad  not 
handled  hand  cars,  were  competent  to  give 
their  opinion  as  to  whether  a  hand  car  would 
stand  on  such  grade. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2196-2219 ;  Dae.  Dig.  |  474.*] 

8.  Cabbiebs  (§  320*)— AcTioir  fob  IkjubObs— 
Question  fob  Jubt— Cause  of  Accident. 
In  a  mail  clerk's  action  for  injuries  from 
a  derailment,  held  on  the  evidence  that  wheth- 
er the  derailment  resulted  from  defendant's  neg- 
ligence was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fif  1118,  1126,  1149,  1163,  1160, 
1167,  1179,  1190,  1217.  1233,  1244,  1248^  1315- 
1325 ;   Dec  Dig.  |  820.*] 

4.  Tbial  (I  260*)— Requbstkd  Instbuotions 
—Given  instbuctionb. 

In  such  action,  where  there  was  no  issue 
as  to  the  honest  representation  by  plaintiff  of 
his  condition,  defendant's  requested  charge  that 
if  plaintiff  was  suffering  from  a  nervous  trouble 
not  caused  directly  b^  the  injury,  but  from  the 
belief  that  he  was  injured  when  ne  was  not,  he 
could  not  recover,  though  his  belief  might  have 
been  honestly  formed,  was  covered,  in  so  far 
as  it  was  correct,  by  a  request  that  plaintiff 
could  not  recover  unless  he  was  so  snfEering 
and  had  actually  received  the  injuries  com- 
plained of,  which  were  the  sole  cause  of  his 
condition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  651-659;    Dea  Dig.  §  260.*] 

5.  Tbial  (f  267*)— Instbuctions— Langtjaqb. 

The  trial  judge  is  not  bound  to  instruct  in 
the  exact  language  of  a  request. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  668-672.  674;   Dec.  Dig.  {  267.*] 

6.  Tbial  (§  260*)— Given  Instbuotions. 

In  a  mail  clerk's  action  for  Injury  from  a 
derailment,  defendant's  charge,  that  if  a  de- 
railment was  due  to  an  obstruction  on  the  rail 
placed  there  by  some  one  not  connected  with 
defendant  plaintiff  could  not  recover,  was  sub- 
stantially given  by  the  charge  that,  if  the  ob- 
struction was  placed  there  by  a  person  seen  at 
the  track  shortly  before  the  train  was  derailed, 
the  railroad  would  not  be  liable^  but  it  must 
prove  that  l^e  cause  of  the  accident  was  the 
act  of  another. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec  Dig.  i  260.*] 


7.  Cabbiebs  (f  316*)-^Injubt  to  Passbnoi 

Pbesumption— Neolioence. 

Where  a  passenger  is  injured,  there  is  a 
presumption  of  the  carrier's  negligence  requir- 
ing it  to  prove  the  absence  of  negligence,  and, 
where  a  wreck  was  caused  by  an  obstruction 
on  the  track,  the  presumption  is  that  the  ob- 
struction was  due  to  its  negligence,  requiring 
it  to  show  that  it  was  the  act  of  another. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1261,  1262,  1283,  1285-1294; 
Dec  Dig.  §  316.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Geo.  W.  Gage,  Judge. 


•For  other  cases  see  same  topio  and  section  NUMBBR  in  Dec  DIa.  A  Am.  Dig.  Koy-Nc  Series  A  Rep'r  Ind 
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Action  by  Samnel  M.  Broom  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

P.  A.  Willcox,  of  Florence,  and  Mark  Rey- 
nolds and  L.  W.  McLemore,  both  of  Sumter, 
for  appellant  L.  D.  Jennings,  John  Clifton, 
and  R.  D.  Spps,  all  of  Sumter,  for  respond- 
ent. 

FRASER,  J.  This  is  an  action  for  dam- 
ages. The  plaintiff  was  mail  clerk  on  a 
passenger  train,  of  the  defendant.  As  the 
train  approached  Creston,  a  station  on  the 
defendant's  road,  the  train  was  derailed. 
There  is  no  dispute  as  to  the  cause  of  the 
derailment  There  was  a  nut  on  the  rail, 
and,  when  the  wheel  struck  the  nut,  it  was 
thrown  off  of  the  rail  and  produced  the 
wreck.  The  track  between  and  at  the  l;>lace 
of  the  accident  and  Creston  was  downgrade. 
There  were  three  questions  in  the  case:  (1) 
Should  the  motion  for  continuance  have  been 
granted?  (2)  How  did  the  nut  get  on  the 
track?  (8)  Did  the  wreck  produce  injury  to 
the  plaintiff?  This  was  tried  and  resulted  in 
a  judgment  for  the  plaintiff.  From  this 
judgment  the  defendant  appealed  upon  six 
exceptions,  which  will  be  considered  in  or- 
der. 

[1]  I.  (1)  "In  oyerruling  defendant's  mo- 
tion for  continuance,  in  that  upon  the  show- 
ing made  defendant's  counsel  were  entitled  to 
hare  the  case  continued  until  the  following 
term,  and  it  was  abuse  of  discretion  not  to 
grant  the  motion." 

This  exception  -cannot  be  sustained.  It  is 
true  his  honor  consulted  other  attorneys  at 
the  same  bar,  as  to  the  propriety  of  con- 
tinuing this  and  other  cases  because  of  the 
illness  of  one  of  defendant's  counsel;  but, 
in  the  absence  of  any  showing  to  the  con- 
trary, we  must  assume  that  there  were  at- 
torneys at  the  Sumter  bar  upon  whose  dis- 
cretion he  could  rely.  The  affidavit  of  Mr. 
Jennings  was  not  before  the  court  and  could 
not  have  been  the  basis  of  his  honor's  action. 
It  will  be  further  noted  that  the  advice 
which  Judge  Gage  received  only  confirmed 
his  determination  and  did  not  control  it 
The  great  skill  shown  by  the  remaining  coun- 
sel in  the  conduct  of  the  case  was  full  vin- 
dication of  the  soundness  of  his  Judgment. 

[2]  IL  (2)  "In  permitting  the  witness  Cut- 
tino  to  give  his  opinion  as  to  whether  or  not 
a  hand  or  lever  car  would  stand  on  the  grade 
involved  in  the  case;  whereas,  such  tes- 
timony should  have  been  excluded  upon  the 
objection  of  the  defendant,  as  it  involved 
merely  the  expression  of  an  oploion,  and  the 
witness  was  not  shown  to  be  qualified  to 
give  such  an  opinion,  the  objection,  ruling, 
and  evidence  being  as  follows:  'Q.  From  the 
experience  you  had  with  hand  cars,  tell  the 
jury  whether  or  not,  in  your  opinion,  a 
hand  ca^  or  lever  car  would  stand  on  that 
imrticular  track  anywhere  there,  leaving  the 
public  road  coming  towards  Lone  Star,  with- 


out being  shocked?  Mr.  McLemore:  We  ob- 
ject The  witness  has  not  qualified  as  an 
expert  to  testify  on  that.  Court:  I  don't 
think  it  takes  an  expert  to  testify  to  that 
Q.  Go  ahead,  Mr.  Cuttino.  A.  Why,  any- 
where in  the  neighborhood  of  that  road,  40 
or  50  feet,  going  towards  Lone  Star,  I  don't 
believe  a  car  would  stand  there  of  its  own 
weight,  if  not  chocked.'" 

(3)  "In  permitting  the  witness  Finn  to 
give  his  opinion  as  to  whether  or  not  a  hand 
car  would  stand  on  the  grade  involved  in 
the  case;  whereas,  such  testimony  should 
have  been  excluded  upon  the  objection  of 
defendant,  as  it  involved  merely  the  expres- 
sion of  an  opinion,  and  the  witness  was  no^ 
shown  to  be  qualified  to  give  an  opinion,  the 
objection,  ruling,  and  evidence  being  as  fol- 
lows: *Q.  Tell  the  jury  whether  in  your  opin- 
ion a  hand  car  being  pushed  over  this  rail- 
road up  there,  and  get  lumber  off,  whether* 
it  would  stand  on  that  grade  with()ut  being 
chocked?  Mr.  McLemore:-  I  object  No 
foundation  laid  so  as  to  allow  this  witness 
to  testify  whether  a  hand  car  would  stand 
that  way.  He  is  a  locomotive  engineer,  run- 
ning a  train,  and  has  not  testified  he  ever 
used  one  in  his  life.  Q.  Have  you  ever 
used  a  lever  car?  Court:  I  think  he  can 
testify.  Note  the  objection.  Q.  Go  on  and 
tell  the  jury  whether,  in  your  opinion,  the 
hand  car  in  the  ordinary  use  would  stand 
on  the  grade  without  being  chocked?  A. 
No,  sir;  I  don't  think,  ordinary  use  put  to, 
it  would  stand  there  without  somebody  to 
hold  it  on.' " 

These  exceptions  will  be  considered  togeth- 
er and  neither  can  be  sustained.  Both  wit- 
nesses testified  that  they  were  familiar  with 
the  grade.  Both  had  had  experience  with 
the  handling  of  cars.  It  is  true  they  had 
not  handled  this  particular  kind  of  car,  but 
the  principals  governing  them'  were  said  to 
be  the  same,  and  the  opinion  was  competent. 

[3]  III.  (4)  "In  overruling  defendant's  mo- 
tion for*  direction  of  verdict  in  its  favor 
made  at  the  close  of  all  the  evidence  upon 
the  ground  that  there  was  no  evidence  that 
the  derailment  of  the  train  was  caused  by 
the  negligence  of  defendant,  and  in  overrul- 
ing motion  for  new  trial  upon  same  ground; 
whereas,  the  motion  should  have  been  grant- 
ed upon  the  grounds  and  for  the  reasons  urg- 
ed in  support  thereof." 

The  statement  of  Judge  Gage  in  ruling  on 
these  motions  is  clear  and  convincing,  and  is 
as  follows:  "Court:  I  read  that  during  the 
argument  I  have  seen  many  a  man  con- 
victed on  circumstances  less  strong  than 
these.  The  proof  showed  that  at  the  out- 
side, 20  minutes  after  the  hands  left  the 
locus — and  perhaps  in  15  minutes,  between 
15  and  28  minutes — ^a  passenger  train  came 
along.  This  thing  occurred  in  broad  open 
daylight  The  testimony  did  not  warrant 
any  suspicion  that  a  third  party  put  the  nut 
on  the  track."    This  exception  is  overruled. 

[4]  lY.  (5)  "In  refusing  to  charge 'defend- 
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ant's  third  request,  as  follows:  'If  the  plain- 
tiff is  suffering  from  a  nerrous  trouble,  such 
as  hysteria,  not  caused  directly  by  injury, 
but  which  has  come  from  the  belief  that 
he  was  injured  when  he  was  not  injured, 
then  the  plaintiff  cannot  recover,  and  this 
is  true  although  the  plaintiff's  belief  may 
be  honestly  formed  or  by  suggestion  from 
others/  The  error  being  that  the  request 
contained  a  sound  proposition  of  law,  appli- 
cable to  the  case,  and  its  refusal  was  prej- 
udicial to  defendant" 

His  honor  charged  the  Jury  as  follows: 
"I  will  state  to  you  that,  before  there  can  be 
any  recovery  by  the  plaintiff,  you  must  not 
only  find  that  the  plaintiff  is  in  the  condi- 
tion set  forth  in  the  complaint,  but  that  he 
did  actually  receive  the  injuries  set  forth  in 
the  complaint,  which  injuries  were  solely  re- 
sponsible for  his  present  condition.  I  fur- 
ther cha^-ge  you  that,  in  reaching  your  deci- 
sion in  these  matters,  you  must  base  your 
deliberations  upon  the  actual  facts  as  dis- 
closed by  the  testimony,  and  must  not  leave 
same  to  conjecture  or  speculation.  If  you 
should  find  that  the  plaintiff  is  in  a  highly 
nervous  condition,  unless,  from  the  testimo- 
ny, you  can  assign  his  condition  to  be  due 
solely  to  such  injuries  as  he  is  alleged  to 
have  received  on  September  25,  1912,  there 
can  be  no  recovery  by  the  plaintiff."  That 
covered  all  of  this  request  that  his  honor 
could  charge.  There  was  no  issue  as  to  an 
honest  misapprehension  by  the  plaintiff  of 
his  condition.  This  exception  cannot  be  sus- 
tained. 

V.  (6)  "In  refusing  to  charge  defendant's 
fourth  request  as  submitted,  and  in  modify- 
ing it;  the  request  and  the  modification  be- 
ing as  follows:  'If  you  find  that  the  accident 
in  which  plaintiff  is  alleged  to  have  been  in- 
jured was  caused  by  a  train  being  derailed 
due  to  an  obstruction  on  the  rail,  such  as  a 
nut,  and  you  find  that  this  obstruction  was 
placed  on  the  rail  by  some  one  not  connected 
with  the  defendant  railroad  company,  your 
verdict  must  be  for  the  defendant'  *I  charge 
you  that  with  this  modification:  It  is  mani- 
fest to  you  as  men  of  common  sense  that  the 
railroad  company  is  only  liable  for  its  own 
acts,  and  if  this  thing  was  done  by  what 
you  call  the  public  enemy,  that  is  to  say,  if 
some  one  was  bent  upon  mischief,  mischie- 
vous frame  of  mind,  seen  at  the  railroad 
track  shortly  before  the  engine  came  along 
and  put  the  obstruction  upon  the  track  that 
would  throw  the  train  off  and  wreck  it  then 
that  would  be  the  act  of  another  and  not  the 
railroad  company.  If  that  is  alleged  to  be 
the  cause,  by  the  defendant  railroad  com- 
pany, and  if  you  are  satisfied  that  the  wreck 
was  caused  by  the  instrumentalities  of  the 
railroad  company,  then  the  railroad  company 
must  prove  that  the  accident  occurred  was 
the  act  of  another  except  the  act  of  its  own 
agent'  The  error  being  that  the  request  con- 
ta.ined'a  sound  proposition  of  law  applicable 


to  the  case,  and  it  was  prejudicial  to  defend- 
ant for  the  court  to  refuse  so  to  charge  and 
to  impress  the  Jury  with  the  view  that  the 
request  was  erroneous  and  needed  modifica- 
tion. The  modification  was  erroneous  and 
prejudicial  because  it  could  not  have  affected 
the  Jury  .in  itself  otherwise  than  to  impress 
them  with  the  idea  that  it  was  necessary  for 
the  defendant  to  have  proved  positively  and 
directly  (and  not  negatively  by  attempting  to 
eliminate  the  fact  of  the  wreck  having  oc- 
curred by  the  leaving  of  the  nut  on  the  rail 
by  the  section  force,  which  plaintiff  attempt- 
ed to  prove  by  circumstantial  evidence)  the 
placing  of  the  nut  by  some  outside  person, 
the  only  suggestion  by  way  of  modification  of 
defendant's  request  contained  In  the  lan- 
guage of  the  court  tending  to  plant  in  the 
minds. of  the  Jury  the  need  of  evidence  show- 
ing a  present  witnessing  of  the  act  of  some 
outside  person  in  placing  the  obstruction." 

[5, 6]  It  is  not  entirely  dear  Just  what  is 
the  error  claimed,  appellant  itself  being  the 
Judge.  Appellant  says  in  its  argument, 
*'Again,  we  are  unable  to  perceive  what  mod- 
ification was  made  except  in  the  portions  we 
have  italicized."  If  the  appellant  cannot 
after  mature  and  careful  deliberation,  point 
out  with  certainty  the  error,  it  is  certainly 
proper  to  hold  that  the  Jury  would  not  per- 
ceive the  difference.  The  trial  Judge  is  not 
bound  to  charge  in  the  exact  language  of  a 
request  It  seems  therefore  that  the  request 
was  substantially  charged.  There  are  two 
variations  suggested,  and  we  consider  those. 
(1)  That  his  honor  charge  that  it  was  nec- 
essary for  the  defendant  to  prove  by  a  wit- 
ness that  saw  the  public  enemy  put  the  nut 
on  the  track.  The  language,  is  not  suscepti- 
ble of  that  construction.  The  request  assum- 
ed that  some  one  had  "placed"  the  nut  on 
the  track,  i.  e.,  deliberately  put  the  nut  on 
the  track.  Now  take  the  charge  as  a  whole, 
then  the  word  "seen"  means,  if  there  be 
proof  of  the  presence  of  a  mischievous  per- 
son who  put  the  nut  on  the  track,  then  the 
railroad  would  not  be  liable.  (2)  "Then  the 
railroad  company  must  prove  that  the  acci- 
dent occurred  was  the  act  of  anotlier  except 
the  act  of  its  own  agent."  There  is  no  con- 
tention that  the  mail  clerk  is  not  a  passen- 
ger. 

[7]  The  rule,  unquestionably,  is  that,  where 
a  passenger  is  injured  by  the  instrumentali- 
ty of  the  carrier,  there  is  a  presumption  of 
negligence  and  the  carrier  must  prove  the  ab- 
sence of  negligence.  Here  it  was  admitted 
that  the  wreck  was  caused  by  an  obstractlon 
on  the  track,  to  wit,  the  nut  on  the  track, 
and  the  presumption  is  that  the  obstruction 
was  due  to  the  negligence  of  the  railroad, 
and  it  must  show  that  it  was  the  act  ot  an- 
other. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  WATTS, 
JJ.,  concur. 
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(96  S.  C.  889) 

HARRISON  et  al.  ▼.  DUNLAP  et  aL 

(Supreme  Court  of  South  Carolina.    Jan.  17, 

1914.) 

1.  Deeds  (§  196*)— Execution— Rklatiok  of 
Parties— Presumption  of  Fraud. 

Where  a  son,  with  whom  his  aged  mother, 
who  was  blind,  infirm  and  incapacitated,  re* 
sided,  procured  from  her  a  deed  to  certain  of 
her  real  property,  the  effect  of  which  was  to 
deprive  his  brothers  and  sisters  of  any  inter- 
est therein  on  the  mother's  death,  such  facts 
were  sufficient  to  raise  a  presumption  of  fraud, 
which  the  son  was  bound  to  rebut  in  order  to 
sustain  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §§  587-593,  649;    Dec  Dig.  §  190.*] 

2.  Appeal  and  Error  (§  1022*)— Finding*— 
Review. 

Findings  of  a  referee  approved  by  the  trial 
judge  will  not  be  set  aside  on  appeal,  unless 
contrary  to  the  preponderance  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4015-4018;  Dec.  Dig.  § 
1022.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Frank  B.  Gary,  Judge. 

Suit  by  Mary  A.  Harrison  and  others 
against  Thomas  F.  Dunlap  and  others,  to  set 
aside  a  deed.  Judgment  for  plaintlfFS,  and 
defendant  Thomas  F.  Dunlap  appeals.  Af- 
firmed. 

J.  S.  Brice  and  Witherspoon  &  Spencers, 
all  of  Yorkville,  for  appellant  Finley  & 
Marion  and  W.  W.  Lewis,  all  of  Yorkville, 
for  respondents. 

WATTS,  J.  This  was  an  action  to  vacate  a 
deed  of  real  estate  lying  in  the  county  of  York, 
alleged  to  have  been  made  by  Nancy  (L.  Dun- 
lap, deceased,  to  her  son  Thomas  F.  Dunlap, 
on  December  8, 1906.  All  of  the  parties  to  the 
cause,  plaintiffs  and  defendants,  except 
Thomas  F.  Dunlap,  joined  in  the  prayer  of 
the  complaint  to  set  the  deed  aside.  The 
complaint,  in  substance,  alleges  that  Thomas 
F.  Dunlap  procured  the  deed  in  question  from 
his  mother,  who  was  old,  blind,  infirm,  and 
Incapacitated,  by  misrepresentation,  fraud, 
and  deceit;  that  she  could  not  conduct  her 
business  affairs;  that  there  never  was  a  de- 
livery of  the  deed  in  question,  nor  was  there 
any  intent  to  deliver  the  deed  in  the  lifetime 
of  the  grantor,  Nancy  L.  Dunlap ;  that  Nan- 
cy L».  Dunlap  died  August  13,  1907;  that  the 
deed  was  recorded  August  17,  1907.  Thomas 
F.  Dnnlap  by  his  answer  denies  the  material 
allegations  of  the  complaint,  and  alleges 
that  it  was  the  Intention  of  Nancy  L.  Dunlap 
that  he  should  have  all  of  her  property;  that 
be  was  her  only  living  son;  that  she  resided 
with  him,  "and  on  whom  she  leaned  and  de- 
pended In  the  last  years  of  her  life."  All 
issues  of  law  and  fact  in  the  case  by  consent 
were  referred  to  J.  Harry  Foster,  Esq.,  who 
filed  his  report,  by  which  he  found  the  deed 
in  question  was  never  delivered,  or  Intended 
to  be  delivered,  and  that  the  relationship  of 
tlie  parties  thereto  raised  a  presumption  of 


the  invalidity  of  the  transaction,  and  that 
this  presumption  had  not  been  rebutted  by 
the  testimony.  Exceptions  were  duly  filed  to 
this  report,  and  the  case  heard  by  his  honor, 
Frank  B.  Gary,  who  by  his  decree  duly  filed 
overruled  all  of  the  exceptions,  and  con- 
firmed the  report  of  the  referee.  The  defend- 
ant Thomas  F.  Dunlap  appeals,  and  ques- 
tions the  correctness  of  this  decree. 

The   exceptions    are:     (1)  Error,    holding 
that  the  relation  between  grantor  and  gran- 
tee here,  at  the  time  of  the  deed,  was  fiduci- 
ary in  character.    (2)  Error,  holding  that  the 
existence  of  such  relations  raises  the  pre- 
sumption  of  fraud   on   the  grantee's  part, 
which  must  be  rebutted  by  the  testimony. 
(3)  Error,  holding  that  the  presumption  of 
fraud  having  been  raised  by  the  fiduciary 
relations  found,  the  same  was  not  rebutted 
by  the  testimony.    (4)  Error,  not  holding  that, 
even  If  the  presumption  of  fraud  was  raised 
by  fiduciary  relations,  It  had  effectually  been 
rebutted;    the   particular   error  here  being 
that,  because  there  having  been  no  evidence 
of  fraud  aside  from  the  mere  presumption, 
any  positive  showing  to  the  contrary  was 
sufficient  to  rebut  such  presumption,  and  the 
court  should  have  so  held.     (5)  Error,  hold- 
ing  that,   according   to   the   testimony,  the 
deed  in  question  was  not  delivered,  and  was 
not  intended  to  be  delivered,  and,  not  hold- 
ing the  contrary,  the  particular  err.or  here  be- 
ing that  because  there  was  sufficient  evidence 
of  delivery,  and  because  in  the  language  of 
the  decree,  it  was  at  least  the  intention  of  the 
grantor  "to  sign  an  Instrument  that  would 
enable  her  to  hold  onto  the  place  during  her 
lifetime,  and  at  her  death  would  enable  Tom- 
mie  to  get  It,'*  the  mere  fact  that  the  Instru- 
ment signed  did  not  have  that  effect  could 
have  no  bearing  upon  the  question  of  deliv- 
ery, but  only  upon  the  right  of  reforming  the 
instrument  that  had  been  delivered,  and  the 
court  should  have  so  held.    We  have  a  con- 
curring finding  by  the  referee  and  the  circuit 
Judge  that  the  deed  of  Nancy  li.  Dunlap  to 
her  son,  Thomas  F.  Dunlap,  was  never  de- 
livered, or  intended  to  be  delivered,  and  that 
a  presumption  of  fraud  arose  from  the  rela- 
tionship of  the  parties,  and  that  this  pre- 
sumption had  not  been  rebutted  by  the  testi- 
mony.   We  cannot  say  that  the  conclusion  of 
the  referee,  concurred  in  by  the  circuit  Judge, 
that  there  was  no  delivery  or  intention  to  de- 
liver the  deed  should  be  reversed.    After  a 
careful  examination  of  the  testimony,  as  to 
what  is  necessary  and  essential  to  constitute 
a  delivery  is  laid  down  In  Carrigan  v.  Byrd, 
23  S.  C.  90;   Coin  v.  Coin,  24  S.  C.  596;  John- 
son V.  Johnson,  44  S.  C.  364,  22  S.  E.  419; 
Mlerck  v.  Merck,  83  a  0.  341,  65  S.  E.  347, 
137  Am.  St.  Rep.  815. 

[1]  The  second  proposition  raised  the  ques- 
tion that  there  was  no  presumption  of  fraud, 
and  that  the  relations  of  the  parties  taken 
all  together  furnished  no  basis  for  such  pre- 
sumption, and  that  there  was  no  other  proof 
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but  that,  If  there  was  any  sach  proof,  by 
presumption  or  otherwise,  It  was  entirely  re- 
butted by  the  proof,  and  his  honor  erred  In 
not  so  finding  and  concluding.  An  inspection 
of  the  testimony  in  the  case  Is  sufilcient  to 
sustain  the  findings. of  referee  and  circuit 
judge  applying  the  facts  to  the  law  as  laid 
down  In  Way  v.  Insurance  Co.,  61  S.  C.  604, 
39  S.  E.  742 ;  X)evlin  v.  Devlin,  89  S.  a  268, 
71  S.  E.  966. 

[2]  The  appellant  should  satisfy  this  court 
by  the  preponderance  of  the  testimony  that 
his  honor  was  In  error  in  his  findings  of  fact, 
and  this  he  has  failed  to  do.  The  findings  of 
the  circuit  judge  are  not  without  evidence 
to  support  them,  but  on  the  contrary,  the  evi- 
dence is  ample  and  sufiScient,  and  this  court 
would  not  be  warranted  in  reversing  the  de- 
cree. Allen  V.  Petty,  58  S.  a  240,  36  S.  B. 
586;  Hlckson  Lumber  Co.  v.  Stallings,  91 
S.  C.  473,  74  S.  E.  1072;  Leland  v.  Morrison, 
92  S.  C.  511,  75  S.  E.  889;  Anderson  Hard- 
ware Co.  V.  Gray,  94  &  O.  81,  77  S.  B.  742. 

The  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  FRAS- 
ER,  J  J.,  concur.. 


(96  S.  C.  350} 

STATE  V.  ROGERS. 

(Supreme  Court  of  South  Carolina,     Jan,  13, 

1914.) 

1.  Cbiminai*  Law  (§  338*)  —  Evidbncb  —  Ad- 

MISSIBILrrT. 

A  threatening  letter  written  to  one  of  the 
state's  witnesses  is  inadmissible  in  evidence, 
unless  the  state  connects  the  defendant  with  it 
by  extraneous  evidence;  it  appearing  that  the 
letter  was  unsigned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  752,  753,  755,  756,  787,  788, 
801,  855 ;    Dec.  Dig.  §  338.*]  " 

2.  Appeal,  and  Ebbob  (§  1169*)  —  Review — 
Habmless  Ebbob. 

In  a  criminal  prosecution,  where  the  court 
admitted  an  unsigned  threatening  letter  sent  to 
one  of  the  state's  witnesses,  though  there  was 
no  evidence  to  connect  the  defendant  with  it, 
the  erroneous  admission  was  harmless,  where 
the  court  charged  the  jury  that  the  letter  could 
not  be  considered  by  them,  unless  there  was 
other  evidence  connecting  the  defendant  with  it. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror^  Cent   Dig.  {§  4531--1539;    Dec.  Dig.  § 

3.  Cbiminai,  Law   (§  1174*)— AppEAii— Pbej- 
UDiciAL  Ebbob. 

Where  the  court  properly  ruled  out  an  af- 
fidavit by  accused's  wife  that  his  father  had 
offered  her  inducements  to  prevent  her  from 
testifying,  and  ^  the  affidavit  by  mistake  was 
handed  to  the  jury  with  the  charge,  the  error 
is  prejudicial,  and  warrants  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  8170-3178;  Dec.  Dig.  S 
1174.*3 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  County;  Geo.  W.  Gage, 
Judge. 

Walter  Rogers  was  convicted  of  willful 
and  malicious  injury  to  the  cars  and  engine 


of  a  railroad  company,  and  endangering  life^ 
and  he  appeals.    Reversed  and  remanded. 

J.  K.  Owens,  of  Bennettsville,  for  appeUant 
D.  D.  McColl,  Jr.,  of  Bennettsville,  for  the 
State. 

WATTS,  J.    The  defendant  was  tried  and 
convicted  under  an  indictment  charging  him 
with  willful  and  malicious  injury  to  the  can 
and  engine  of  the  Atlantic  Coast  Line  Rail- 
road Company,  ^nd  endangering  the  Uvea  of 
the  train  crew  and  passengers.    During  the 
trial  of  the  case  a  letter  postmarked  "Ben- 
nettsville, S.  C,  Jan.  22,  3  p.  m.,*'  addressed 
to  '*John  Johnson,  Red  Springs,  N.  C*  was 
offered  in  evidence,  and,  over  objection  of 
defendant's  counsel,  admitted  and  read  to 
the  Jury  as  part  of  the  evidence  in  the  case. 
John  Johnson  was  a  witness  for  the  state,  and 
the  letter,  without  signature,  was  of  a  threat* 
ening  nature,  with  a  coffin  drawn  on  it,  and 
intended  to  intimidate.    His  honor,  the  pre- 
siding Judge,  when  he  admitted  the  letter  in 
evidence,,  said  to  the  Jury:    ''Gentlemen,  I 
allowed  that  letter  to  be  introduced  in  evi- 
dence to  show  that  somebody  has  animus 
against  this  man  who  testified,  unless  the 
testimony    goes   further    and    connects  the 
sender  with   the   defendant     You   will  not 
consider  it  as  testimony  tending'  to  prove  hia 
guilt"     During  the  whole  trial  of  the  case 
there  was  not  a  scintilla  of  evidence  to  con- 
nect the  defendant  with  the  sender  of  the 
letter.    Indeed,  no  effort  was  made  at  all  to 
do  so.    During  the  course  of  the  trial  an  affi- 
davit, dated  March  11,  1913,  signed  by  Hattie 
Rogers,  who  was  the  wife  of  the  defendant, 
was  offered  in  evidence  by  the  acting  solicit- 
or.   This  affidavit  was  objected  to,  and  sub- 
mitted to  the  court,  and  read  by  the  Judge, 
but  not  read  in  the  presence  and  hearing  of 
the  Jury.    His  honor  sustained  the  objection, 
and  refused  to  allow  the  affidavit  to  be  read; 
but  the  Judge  inspected  and  read  the  same^ 
and  laid  it  on  his  desk.    When  he  charged 
the  Jury,  after  all  the  evidence  was  in,  and 
argument  over,  when  he  handed  the  indict- 
ment to  the  foreman  of  the  Jury,  he  inad- 
vertently put  this  affidavit  in  the  record,  and 
it  went  to  the  Jury 'along  with  the  indict- 
ment   After  verdict  was  rendered,  and  sen- 
tence passed,  and  the  Judge  had  adjourned 
court,  and  left  the  county,  then  for  tiie  first 
time  was  discovered,  by  both  counsel  for  the 
state  and  defendant's  counsel,  that  this  affi- 
davit which  his  honor  had  ruled  incompetent, 
and  refused  to  be  allowed  read  to  the  Jury, 
had  accidentally  and  inadvertently  been  giv- 
en them.    After  conviction  jand  sentence,  the 
defendant  appealed,  and  by  four  exceptions 
alleged  error  on  the  part  of  his  honor,  and 
asks  reversal. 

[1,2]  The  first  and  second  exceptions  allege 
error  In  admitting,  over  objection,  the  letter 
addressed  to  John  Johnson,  and  allowing  affi- 
davit of  Hattie  Rogers  to  get  before  the  jury, 
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even  Uiough  the  judge  did  not  intend  for 
them  to  see  it,  and  claim  that  it  was  preju- 
dicial. His  honor  should  not  have  admitted 
in  evidence  the  letter  complained  of  in  the 
first  exception  to  John  Johnson  without  con- 
necting the  defendant  in  some  manner  with 
it.  It  would  have  been  better  to  require 
the  state  then  and  there,  after  it  was  admit- 
ted, to  connect  the  defendant  with  it,  and, 
upon  failure  to  do  so,  to  have  ruled  it  out 
Such  evidence  introduced  cannot  but  be  un- 
fair and  prejudicial  to  a  defendant  to  show 
that  some  one  is  attempting  to  influence  by 
fear,  fright,  favor,  or  bribery  the  Jury  or  wit^ 
nesses  improperly,  even  though  they  claim 
to  act  for  the  defendant,  unless  they  connect 
the  defendant  with  it  It  would  be  a  prosti- 
tution of  Justice  to  prejudice  the  defendant 
thereby  where  there  is  evidence  of  wrongdo- 
ing on  the  part  of  some  one  acting  for  him- 
self, or  some  one  else  other  than  a  defendant, 
and  no  proof  of  any  nature,  kind,  or  descrip- 
tion that  in  any  manner  connects  the  defend- 
ant with  the  tampering  or  interfering;  but, 
as  his  honor  clearly  told  the  Jury  this  letter 
could  not  be  considered  by  them  unless  later 
the  defendant  was  connected  with  it,  and  no 
further  effort  made  to  connect  the  defendant 
with  the  letter,  this  exception  must  be  over- 
ruled. 

[S]  The  second  exception  must  be  sustained, 
as  the  aflidavit  of  Hattie  Rogers,  the  wife  of 
the  defendant,  shows  that  the  father  of  the 
defendant  attempted  to  prevent  her  from 
testitying  against  the  defendant,  and  telling 
what  she  knew  in  the  case,  and  offered  val- 
uable inducement  to  prevent  her  testifying. 
There  was  nothing  to  connect  the  defendant 
with  this  attempt  on  the  part  of  the  father 
to  suppress  testimony,  and  the  affidavit  got 
to  the  Jury  after  his  honor  iiad  ruled  it  in- 
competent, without  any  explanation  on  the 
part  of  the  court  that  it  was  incompetent, 
and  to  be  disregarded,  not  denied  by  the  fa- 
ther, who  was  alleged  to  have  attempted 
to  improperly  influence  Hattie  Rogers*  testi- 
mony, and  unexplained  by  him  or  the  defend- 
ant* and  we  cannot  say  that,  taken  with  all 
of  the  evidence  in  the  case,  it  was  not  preju- 
dicial to  the  defendant;  but,  oh  the  contrary, 
the  Jury  might  have  arrived  at  the  conclu- 
sion that  they  did  by  the  incompetent  testi- 
mony, and  we  have  no  doubt,  if  it  had  been 
discovered  before  his  honor  adjourned  the 
court  what  had  transpired,  but  that  he  would 
have  set  the  verdict  aside^  and  granted  a 
new  triaL 

Judgment  reversed,  and  new  trial  granted. 

GARY,  G.  J.,  and  HYDRIGK,  J.,  concur. 

FRASER,  J.  I  concur  in  the  result  I 
think  t^at  the  admission  of  both  the  letter 
and  affidavit  were  reversible  errors.  If  the 
letter  had  been  signed,  it  would  have  been 
necessary  first  to  prove  the  signature;  I  can- 


not see  how  the  want  of  a  signature  could 
have  rendered  it  admissible  under  a  promise 
to  prove  the  connection  later. 

(96  S.  O.  385) 
BURNS   ▼.    KENDALL. 

(Supreme  Court  of  South  Carolina.     Jan.  14, 

1914.) 

1.  Damages  ({  208*)  —  Punitive  Damages  — 
Wanton  and  Reckless  Injury. 

Where,  in  an  action  for  injuriea  to  plain- 
tiff by  being  struck  by  defendant's  automobile 
in  a  city  street,  there  was  evidence  of  a  con- 
sdoas  or  wanton  disregard  by  defendant  of  his 
duty  to  the  public  and  to  plaintiff  in  operating 
his  machine  along  the  street,  the  court  proper- 
ly submitted  the  question  of  defendant's  lia- 
bility for  exemplary  damages  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §f  54,  64.  68,  132,  144,  145,  205, 
220.  533,  534 ;   Dec  Dig,  |  20&*] 

2.  Trial  (S  1S5*)--Instbuotzon»— Chabgb  on 
Facts. 

Where,  in  an  action  for  injuries  to  plain- 
tiff by  being  strnclc  by  defendant's  automobile, 
it  was  undisputed  that  plaintiff  was  injured  by 
defendant's  machine,  and  throughout  the  charge 
the  court  left  to  the  jury  wheUier  the  act  was 
actionable  or  not,  and  whetlrer  the  facts  were 
sufficient  to  impose  a  liability  on  defendant,  the 
charge  was  not  objectionable  as  on  the  facts; 
a  statement  of  undisputed  evidence  in  a  charge 
not  being  a  charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  §  408 ;   Dec.  Dig.  |  185.*] 

3.  Trial    (8   194*)— Instructions— Province 
or  Jury— INVASION. 

It  is  not  an  invasion  of  the  province  of 
the  jury  for  the  judge  to  leave  it  to  the  jury 
to  say  whether  defendant's  acts,  as  shown  by 
the  greater  weight  of  the  evidence,  were  willful, 
wanton,  or  reckless. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  §  194.*] 

4.  Municipal     Corporations     (§     702*)  — 
Streets— "Highway." 

The  term  "highways,"  as  used  in  the  Crim- 
inal Code,  regulating  die  operation  of  automo- 
biles along  the  highways  of  the  state,  include 
the  streets  of  the  city  of  Columbia. 

LEd.  Note. — For  otiier  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  702.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3291-3306;   voL  8,  p.  7678.] 

'5.  Appeal  and  Error  (f  1029*)— Reyisw— 
Prejudice. 

Where,  from  an  examination  of  the  record, 
it  appears  that  the  verdict  of  any  fair-minded 
jury  would  have  been  the  same  had  no  error 
been  committed,  errors  disclosed  by  the  rec- 
ord will  be  disregarded  as  harmless. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4035,  4036;  Dec.  Dig.  § 
1029.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  F.  B.  Gary,  Judge. 

Action  by  Ruby  Burns,  by  N.  H.  Bums, 
her  guardian  ad  litem,  against  Francis  D. 
KendalL  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  H.  Townsend,  of  Columbia,  for  appel- 
lant John  J.  Earle  and  D.  W.  Robinson, 
both  of  Columbia,  for  respondent 


^ar  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


622 


80  SOUTHEASTERN  REPORTER 


(Ga. 


WATTS,  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  the  plaintiff  for  $1,000, 
rendered  In  May,  1913.  The  action  was  by 
the  plaintiff  for  the  purpose  of  recovering 
actual  and  punitive  damages  alleged  to  have 
been  Inflicted  on  her  by  the  defendant  in 
running  an  automobile  against  her  which 
plaintiff  alleged  was  not  only  negligently 
done  but  recklessly,  wlllfuUy,  and  wantonly, 
and  that  the  defendant  was  running  his 
automobile  at  a  high,  excessive,  and  danger- 
ous rate  of  speed  along  a  public  street  and 
thoroughfare  In  the  city  of  Ck)lumbla.  At 
the  close  of  the  evidence  In  the  case  the  de- 
fendant's counsel  moved  for  a  nonsuit  of  the 
cause  of  action  for  exemplary  or  punitive 
damages  on  the  ground  that  there  was  not 
any  testimony  to  go  to  the  jury  tending  to 
show  that  the  collision  with  the  plaintiff,  or 
Injuries  to  the  plaintiff,  were  caused  by  any 
willful,  wanton,  or  reckless  act  of  the  defend- 
ant alleged  in  the  complaint  This  motion 
was  refused,  and  the  jury  found  for  the 
plaintiff  $500  compensatory  damages  and  $500 
punitive  damages.  A  motion  was  then  made 
for  a  new  trial  on  the  same  grounds  that  a 
motion  for  nonsuit  had  been  made  as  to 
punitive  damages  and  there  was  insufficient 
testimony  to  support  such  verdict  and  It  was 
against  the  weight  and  preponderance  of 
the  evidence.  This  motion  was  denied,  and 
after  entry  of  judgment  defendant  appeals, 
and  by  seven  exceptions  complains  of  error 
on  the  part  of  the  judge,  and  asks  reversal 
of  the  judgment  and  for  a  new  trial. 

[1]  The  first,  second,  sixth,  and  seventh 
exceptions  impute  error  to  the  judge  in  sub- 
mitting to  the  jury  the  question  of  punitive 
damages  on  the  ground  that  there  was  no 
evidence  to  sustain  a  verdict  thereon.  An  in- 
spection of  the  testimony  shows  that  there 
was  sufficient  evidence  in  the  case  for  the 
jury  to  pass  upon  the  question  of  conscious  or 
wanton  indifference  on  the  part  of  the  de- 
fendant or  whether  he  was  reckless  in  his 
conduct  at  that  time.  If  there  was  any  evi- 
dence of  the  defendant  that  showed  a  dis- 
regard on  his  part  of  his  duty  to  the  public 
and  to  the  plaintiff  or  a  conscious  failure  of 
duty,  it  was  proper  to  submit  the  question  of 
exemplary  damages  to  the  jury.  McCown  v. 
Muldrow,  01  S.  G.  541,  74  S.  E.  386 ;  Bennett 
V.  St  Ry.  Co.,  92  S.  0.  75,  75  S.  B.  277; 
Sanders  v.  O.  &  W.  C.  Ry.,  93  S.  0.  543,  77 
S.  E.  289. 

[2]  The  second  exception  further  complains 
that  his  honor  charged  on  the  facts.  This 
cannot  be  sustained,  as  an  examination  of 
the  evidence  will  show  that  there  was  no  dis- 
pute but  that  plaintiff  was  injured  by  the 
machine  of  the  defendant  and  that  this  lick 
caused  injury  to  the  plaintiff,  and  through- 
out the  entire  case  his  honor  left  the  ques- 
tion to  the  jury  to  determine  whether  the 
act  was  actionable  or  not,  or  whether  the 
facts  prover\  were  sufficient  to  fix  liability  on 


defendant  for  plaintiffs  Injury.  "Statement 
of  judge  in  charge  of  undisputed  evidence  Is 
not  a  charge  on  the  facts  in  violation  of  the 
Constitution."  Turner  v.  Lyles,  68  S.  C.  395, 
48  S.  E.  301 ;  Jennings  v.  Manufacturing  Co., 
72  S.  C.  419,  52  S.  E.  113;  Trapp  v.  Tele- 
graph Co.,  92  S.  C.  218,  75  S.  E.  210. 

[3]  It  is  not  an  invasion  of  the  province  of 
the  jury  for  the  judge  to  leave  it  to  them  to 
say,  if  the  jury  finds  from  the  evidence  by 
the  greater  weight  thereof  that  the  acts  caus- 
ing injury  were  willful,  wanton,  or  reckless. 
Dlmery  v.  B.  &  C.  R.  R.,  95  S.  C.  187,  78  S. 
E.  877. 

[4]  The  third  and  fourth  exceptions  com- 
plain of  error  on  the  part  of  his  honor  in 
holding  that  the  provisions  of  the  Criminal 
Code  of  this  state  (sections  601-612)  as  to 
operation  of  automobiles  in  the  highways  of 
the  state  include  the  sti'eets  of  Columbia. 
The  evidence  shows  conclusively  that  the  ac- 
cident happened  at  the  Intersection  of  two 
of  the  public  streets  of  the  city  of  Columbia, 
and  these  streets  were  laid  out  years  ago  un- 
der the  authority  of  an  act  of  the  Legisla- 
ture of  the  state.  Act  March  22,  1786,  i 
St  At  Large,  p.  751;  Act  Dec.  21.  1798,  5  St  a1 
Large,  p.  332;  24  St  at  Large,  p.  187;  24 
St  at  JLarge,  p.  1085;  Acts  of  1906  (25  St 
at  Large,  p.  254);  Acts  of  1907(  25  St  at  Large, 
p.  721)  and  in  various  decisions  the  streets 
have  been  considered  as  public  highways. 
McLauchlln  v.  Railroad,  5  Rich.  S.  C.  603; 
Bedenbaugh  v.  Railway,  69  S.  C.  20,  48  S.  E. 
53;  Kendall  v.  Columbia,  74  S.  C.  539,  54  a  E. 
777.  We  find  no  error  in  any  of  th^se  excep- 
tions, neither  do  we  find  error  in  the  remain- 
ing exception. 

[5]  The  charge  taken  as  a  whole  was  cor- 
rect and  free  from  error,  and  we  repeat  what 
has  been  said  in  Manufacturing  Co.  v.  Cas- 
ualty O.,  78  S.  C.  81,  58  S.  E.  971,  quoted 
and  reaffirmed  in  Dennis  v.  Columbia  St  Ry. 
L.  &  P.  Co.,  93  S.  C.  295,  76  S.  E.  711,  and 
Lowe  V.  Ottaray  MiUs,  93  S.  C.  426,  77  S.  K 
135:  ''Where  on  an  examination  of  the  rec- 
ord the  court  has  no  doubt  the  verdict  of 
any  fair-minded  jury  would  have  been  the 
same  even  if  no  error  had  been  committed. 
In  such  a  case  the  errors  should  be  regarded 
as  not  prejudicial." 

Judgment  affirmed. 

GARY,  C.  J.,  and  PRASER,  J.,  concur. 
HYDRICK,  J.,  concurs  In  result 

(141  Qa.  isu 
LOUISVILLE  &  N.  R.  CO.  v.  TROUT. 
(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(8yllabu9  l>y  ih€  Court.) 

1.  Trial   (§   236*)— Instbuction&— Crudibh,- 
ITY  OF  Witnesses. 

The  credibility  of  a  witness  U  solely  for 
the  jury's  determination.  A  charge  that  the  im- 
probability of  the  testimoDy  of  the  plaintiff 
(who  was  the  only  witness  who  testified  to  an 
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essential  element  of  his  alleged  right  to  recover) 
would  not  in  itself  be  sufficient  to  "impeach 
him,"  when  considered  in  connection  with  its 
context,  was  subject  to  be  understood  by  the 
jury  as  an  instruction  that  an  inherent  weak- 
ness in  particular  testimony  would  not  of  it- 
self justify  the  jury  in  refusing  to  believe  it, 
and  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  531-533 ;  Dec  Dig.  |  236.*] 

Z  Trial   ($  266*)— Instbuotioitb— Nbokssitt 
OF  Request. 

An  omission  to  instruct  th^  jury  on  the 
mathematical  process  of  reducing  a  given  sum 
payable  in  the  future  to  its  present  worth,  in 
the  absence  of  an  appropriate  request,  is  not 
ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  62S-641 ;   Dec.  Dig.  §  256.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  W.  Trout  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

See,  also,  138  Ga.  324,  75  S.  E.  328. 

O.  N.  Starr,  of  Calhoun,  and  D.  W.  Blair, 
of  Marietta,  for  plaintiff  in  error.  J.  G.  B. 
E>rwln,  of  Calhoun,  and  Sam  P.  Maddox,  of 
Dalton,  for  defendant  in  error. 

EVANS,  P.  J.  The  plaintiff  recovered  a 
verdict  for  injuries  alleged  to  have  been 
negligently  inflicted  by  the  railroad  company 
in  the  running  of  its  cars  over  a  public  road 
crossing.  The  court  refused  a  new  trial, 
and  the  defendant  brings  error. 

[1]  1.  EZxception  is  taken  to  this  excerpt 
from  the  court's  instruction  to  the  jury:    "In 
this  connection  I  charge  you  that  if  a  wit- 
ness swear  to  an  improbable  story,  that  in 
itself  would  not  be  sufficient  to  impeach  him, 
but  slight  circumstances  in  conflict  therewith 
might  or  might  not  be  sufficient  to  authorize 
a  jury  to  disbelieve  his  testimony,  as  the 
Jury  might  determine  from  all  the  facts  and 
circumstances  proven  in  the  case.    But  If  a 
witness  swear  to  an  impossible  story,  then 
the  Jury  will  be  authorized  to  disregard  his 
testimony  entirely   VTlthout   any   conflicting 
evidence  other  than  the  circumstances  sur- 
rounding his  story."    Before  giving  the  quot- 
ed excerpt  the  court  charged  the  jury  that 
"the  right  of  the  plaintiff  to  recover  at  all 
depends  mainly  upon  his  testimony."     The 
plaintiff   testified  that  as  he   was   passing 
over  the  railroad  track  at  a  public  crossing 
the  heel  of  his  shoe  was  caught  between  a 
rail  and  a  piece  of  timber  used  as  a  flooring 
for   the  crossing,  and  just  as  he  extricated 
his  foot,  and  before  he  could  get  out  of  reach 
of  the  engine,  he  was  struck  and  violently 
hurled  against  a  post  about  20  feet  distant, 
where  he  was  found  in  an  unconscious  condi- 
tion ;   that  the  locomotive  which  hit  him  was 
running  about  30  miles  per  hour;    that  he 
received  no  external  bruises,  but  only  in- 


ternal injuries,  from  which  he  suffered  at  the 
time  of  the  trial.  The  employ^  in  charge  of 
the  train  which  was  alleged  to  have  strudt 
him  denied  all  knowledge  of  the  plaintiff  be- 
ing hit  by  the  train,  and  no  other  witness 
was  produced  who  testifled  to  seeing  the  in- 
cident Under  our  system  of  procedure  the 
jury  are  the  sole  judges  of  the  credibility  of 
witnesses,  and  it  is  for  them  to  pass  upon  the 
probability  or  improbability  of  the  testimony. 
The  court  should  refrain  from  characterizing 
any  testimony  as  improbable  and  defining 
its  probative  value.  The  purport  of  this 
charge  is  that  the  improbability  of  the  testi- 
mony of  the  plaintiff  (who  was  the  only  wit- 
ness who  attempted  to  flx  a  liability  on  the 
defendant)  was  not  sufficient  ground  for  the 
Jury  to  disregard  it  as  being  untrue.  The 
court  was  not  charging  on  the  subject  of 
impeachment  of  witnesses,  but  on  the  credi- 
bility of  witnesses.  Though  he  used  the 
word  **impeach,"  yet  in  its  context  it  could 
not  have  been  understood  by  the  jury  other- 
wise than  as  having  reference  to  the  intrinsic 
merit  of  the  plaintifTs  version  of  the  manner 
of  receiving  his  alleged  injuries.  The  de- 
fendant produced  the  physician  called  in  by 
the  plaintiff  within  a  short  time  after  his 
alleged  injury,  who  testified  that  he  found 
the  plaintiff  in  bed,  resting  easy  with  normal 
temperature  and  pulse,  and  with  no  visible 
signs  of  external  injury.  Another  physician 
saw  the  plaintiff  the  next  morning  after  the 
alleged  injury,  and  testified  that  he  examined 
the  plaintiff;  that  his  temperature,  respira- 
tion, and  pulse  were  normal,  and  that  he 
found  no  bruises  or  skin  abrasures  indicat- 
ing any  injury  to  his  person.  Under  such 
circumstances  it  was  error  for  the  court  to 
inform  the  jury  in  substance  that  an  improb- 
able story  did  not  carry  its  own  refutation; 
that  it  did  not  "Impeach"  itself.  The  case 
was  tried  on  a  former  occasion,  and,  on  a  re- 
view of  the  trial,  substantially  the  same 
charge  was  pronounced  to  be  erroneous.  138 
Ga.  324,  75  S.  E.  328. 

In  pointing  out  the  error  it  was  suggested 
that  probably  the  judge  had  in  mind  the  im- 
peachment of  witnesses,  and  used  the  word 
"discredit"  in  that  sense.  It  was  not  intend- 
ed that  the  substitution  of  the  word  "im- 
peach" for  the  word  "discredit"  would  cure 
the  error.  As  already  pointed  out,  this 
charge  related  to  the  force  and  credit  to  be 
given  to  testimony  of  an  improbable  occur- 
rence. The  jury  is  the  sole  judge  of  the 
truthfulness  of  such  testimony;  they  may 
decline  to  believe  it  on  account  of  its  own 
inherent  weakness.  The  charge  deprives  the 
jury  of  this  right,  and  is  prejudicial  to  the 
losing  party. 

[2]  2.  Complaint  is  also  made  that  the 
court  omitted  to  give  In  charge  to  the  jury 
the  mathematical  process  of  reducing  a  sum 
payable  at  a  future  time  to  its  present  worth. 
Jurors  are  selected  from  the  enlightened  and 
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intelligent  citizens  of  the  community,  and 
there  is  no  presumption  of  their  inability  to 
solve  a  mathematical  problem  of  this  kind. 
If  a  party  is  distrustful  of  a  jury's  ability  in 
this  regard,  a  timely  written  request,  ao- 
curately  stating  the  rule,  should  be  made. 

Other  assignments  of  error  are  not  merito- 
rious. 

Judgment  reversed.  AH  the  Justices  con- 
cur. 

(141  Ga.  146) 

STBADHAM  et  al.  v.  ROGERS. 
(Supreme  Court  of  Georgia.     Dec  13,  1013.) 

(SyUabm  ly  the  Court.) 

1.  Evidence    (J    82*}— Executor's   Sale    of 
LANi>—PETrnoN—BTLiNQ— Presumptions. 

Where  an  order  to  sell  land  at  adminis- 
trator's sale  appears  to  have  been  granted  regu- 
larly, it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrarv,  that  the  petition  for 
such  order  was  duly  filed  and  presented  to  the 
court  of  ordinary. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  104 ;    Dec  Dig.  §  82.*] 

2.  Evidence   (f  82*)  — Executor's  Sale  of 
Land— Petition— FiiJNG — Time. 

The  mere  fact  that  the  petition  for  leave 
to  sell  was  sworn  to  on  a  certain  date  is  not 
such  evidence  of  filing  on  that  date  as  will  over- 
come the  presumption  that  the  same  was  duly 
filed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  104 ;   Dec  Dig.  i  82.«] 

8.  Appeal  and  Error  (I  690*)— Rulings  on 
Evidence— Grounds— Record. 

The  recital  in  the  motion  of  counsel  to  ex- 
clude certain  evidence  on  the  grounds  upon 
which  he  bases  the  motion  is  not  evidence  that 
the  grounds  so  taken  are  in  fact  true.  The 
truth  of  the  grounds  alleged  as  the  basis  of  the 
motion  must  appear  affirmatively  from  the  rec- 
ord. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  2807-2890,  2902-2004, 
2006,  2008;   Dec  Dig.  |  690.*] 

Error  from  Superior  Court,  Baker  County ; 
Frank  Park,  Judge. 

Ejectment  by  J.  T.  Steadham  and  others 
against  J.  W.  Rogers.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    AfQrmed. 

SiiefBeld  &  Askew,  of  Arlington,  for  plain- 
tiffs in  error.  Pope  &  Bennet,  of  Albany,  and 
Smith  &  MiUer,  of  Edison,  for  defendant  in 
error. 

BECK,  J,  Steadham  and  others  brought 
ejectment  against  Rogers.  The  defendant 
admitted  a  prima  facie  case  in  the  plaintiffs, 
and  assumed  the  burden  of  proof.  The  de- 
fendant then  introduced  a  deed  from  the  ad- 
ministrators of  the  ancestor  of  the  plaintiffs, 
through  whom  they  derived  title.  This  deed 
conveyed  to  the  immediate  grantor  of  the  de- 
fendant The  order  of  the  court  of  ordinary 
authorizing  the  sale,  bearing  date  October  4, 
1880,  was  also  introduced  in  evidence  by  the 
defendant;  and  the  plaintiffs  introduced  the 
following  application  upon  which  this  order 
.ippeared  to  have  been  based:  "Georgia,  Cal- 


houn County.  To  the  Court  of  Ordinary  of 
said  County:  The  petition  of  Rebecca  W. 
Steadham,  Adm'x  of  William  J.  Steadham, 
late  of  said  county,  departed  this  life  having 
as  a  part  of  his  real  estate  seven  hundred 
fifty  acres  of  land,  more  or  less,  consistlDg 
of  land  lots  numbers  one  hundred  and  eight- 
een, ninety-two  and  ninety-three,  all  in  tbe 
Fourth  district  of  Calhoun  county,  Ga.  That 
lot  No.  92  has  been  laid  off  and  set  aside  as 
dower  for  the  widow,  It  being  the  lot  on 
which  deceased  resided  at  the  time  of  his 
death,  and  that  such  is  the  situation  and  con- 
dition of  the  estate  of  the  said  William  J. 
Steadham  that  said  lands,  to  wit,  118,  93, 
making  five  hundred  acres,  more  or  less,  to- 
gether with  the  reversionary  interest  of  the 
widow's  dower  of  the  lot  No.  93,  should  be 
sold  to  pay  his  debts,  and  for  the  purpose  of 
division.  That  the  estate  is  not  able  to  pay 
its  debts  and  hold  the  land  for  division 
among  the  heirs  at  law,  seven  in  number,  if 
it  could  be  divided.  That  the  creditors  of 
said  deceased  will  not  indulge  their  debts, 
but  have  instituted  suits  for  the  same.  That 
petitioner  has  given  due  notice  of  this  her  in- 
tended application  by  publication  in  the  Ar- 
lington Advance.  Wherefore  she  prays  the 
Judgment  of  the  court  of  ordinary  granting 
an  order  to  sell  the  same  lands.  [Signedl 
Rebecca  StQ^dham,  Adm'x."  Certain  other 
evidence  not  necessary  to  be  referred  to  here 
was  introduced,  and  both  sides  closed;  after 
which  the  court  directed  a  verdict  for  the  de- 
fendant 

After  the  introduction  of  the  evidence  was 
complete  and  before  the  Jury  retired  to  con- 
sider of  their  verdict,  the  plaintiffs  moved 
that  the  court  rule  out  the  order  authorizing 
the  sale  of  the  land  in  dispute  on  the  ground 
that  "the  record  in  the  court  of  ordinary 
showed  on  its  face  that  said  order  was  un- 
lawfully granted  and  was  void,  for  the  rea- 
son that  it  AfBrmatively  appeared  upon  the 
face  of  the  record  that  said  order  was  grant- 
ed by  the  ordinary  at  the  same  term  and  on 
the  same  day  upon  which  the  application 
therefor  was  filed  and  presented  to  the  court 
of  ordinary."  The  court  overruled  this  mo- 
tion and  allowed  the  order  to  remain  in  evi- 
dence, and  this  ruling  is  excepted  to. 

[1,  2]  Whether  or  not  it  was  necessary,  un- 
der the  provisions  of  the  Civil  Code,  f  4026, 
that  the  application  referred  to  therein  should 
be  filed  in  the  court  of  ordinary,  and  that 
after  the  filing  the  notice  should  be  published 
in  terms  of  the  statute,  or  whether  the  notice 
contemplated  by  this  Code  section  may  be 
given  and  the  application  then  filed,  it  is  not 
necessary  to  determine  In  this  case  (see,  in 
this  connection,  Nixon  v.  Lehman,  137  Ga. 
516,  73  S.  E  747) ;  for  it  does  not  affirma- 
tively appear  from  the  record  that  the  appli- 
cation was  not  filed  and  notice  of  the  same 
not  published  for  the  period  prescribed  in  the 
statute  subsequently  to  the  filing  of  the  peti- 


*For  other  cases  see  same  topic  and  aection  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rap'r  Indezee 


Oft.) 


WIIililAMS  ▼.  SHUMAK 


626 


tion.  It  is  true  that  tbe  motion  to  ezdnde 
from  evidence  the  order  to  sell  was  based 
upon  the  alleged  ground  that  the  record 
showed  that  the  order  to  sell  was  granted 
at  the  same  term  and  on  the  same  day  upon 
which  the  application  therefor  was  filed  and 
presented  to  the  court  of  ordinary.  Bnt  an 
examination  of  the  record,  or  so  much  there- 
of  as  is  included  in  the  brief  of  evidence, 
fails  to  show  affirmatively  that  the  order  to 
sell  was  granted  on  the  same  day  on  which 
the  application  was  filed.  The  day  of  fiUng 
the  application  does  not  affirmatively  appear. 
It  does  appear  that  the  order  to  sell  was 
granted  on  October  4,  1880,  and  that  on  the 
same^  day  the  applicant  for  leave  to  sell  made 
affidavit  of  the  truth  of  the  all^ations  in  her 
petition.  This  fact  affords  some  ground  for 
inference,  it  must  be  conceded,  that  the  ap- 
plication was  filed  on  the  4th  day  ot  October, 
1880,  the  same  day  upon  which  the  order,  to 
sell  was  granted;  but  the  presumption  in 
favor  of  the  legality  of  the  action  of  the 
court  of  ordinary  and  that  the  application 
had  been  duly  and  legally  filed  is  stronger 
than  the  inference  arising  from  the  fact  that 
the  petition  was  sworn  to  on  the  date  stated. 
For  we  can  see  no  reason  why  the  applica- 
tion might  not  have  been  filed  four  weeks 
before  the  date  of  the  affidavit,  and  oath 
made  to  the  truthfulness  of  the  allegations 
in  the  petition  on  the  day  of  the  hearing. 
The  court  of  ordinary  is  a  court  of  general 
Jurisdiction,  and  every  presumption  in  favor 
of  the  regularity  of  its  Judgments  will  be  in- 
dulged. And  where  an  order  for  the  sale  of 
lands  granted  by  the  court  of  ordinary  is 
shown,  nothing  appearing  to  impeach  the 
Judgment,  it  will  be  presumed  that  the  appli- 
cation for  it  was  regularly  and  properly  filed. 

[3]  The  mere  statement  of  the  grounds 
taken  in  the  motion  to  exclude  the  order  to 
sell  from  evidence  is  not  evidence  of  the 
truth  of  the  grounds  upon  which  the  motion 
is  based.  With  the  order  to  sell  properly  be- 
fore the  court  for  its  consideration  in  this 
case,  the  verdict  for  the  defendant  was  the 
only  one  which  could  have  been  rendered*  in 
the  case,  and  the  court  did  not  err  in  direct- 
ing the  Jury  to  so  find. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(114  Oa.  U4) 

WILLIAMS   V.   SHUMAN. 
(Supreme  Court  of  Georgia.     Dec  U,  1918.) 

(ByUahu9  by  the  Court,) 

1.  Liens  <|  7*)--EQtTiTABLB  Lien  on  Lanu— 
Existence— Husband  and  Wife. 

An  equitable  petition  by  a  married  woman 
alleged  that  she  and  ber  husband  purchased  a 
tract  of  land  for  $600,  paying  ;^00  thereof,  and 
receiving  a  bond  to  make  title  to  them  upon  the 
payment  of  tbe  balance  of  the  purchase  price; 
that  she  paid  $225  of  the  purchase  money  out 
of  her  separate  funds;  that,  for  the  purpose 
of  selling  the  property,  ber  husband,  without 
her  consent  or  ratification,  obtained  from  the 


obligor  in  the  bond  a  deed  conveying  the  prop- 
erty to  bim,  and  thereafter  conveyed  the  land 
to  tbe  defendant  in  the  present  action,  who 
took  with  full  knowledge  of  the  facts.  The 
prayer  was  that  an  equitable  lien  upon  the 
land  for  the  sum  of  $225  be  established  in  her 
favor,  that  the  property  be  sold,  and  the  pro- 
ceeds be  applied  to  the  payment  of  that  sum, 
and  for  general  relief.  Held^  that  such  peti- 
tion was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Liens,  Gent. 
Dig.  §§  26^28;   Dea  Dig.  §  7.*] 

2.  Specific  Pebfobuancb  (|  116^*)-*PBn- 
TiON— Tendbb. 

A  petition  of  the  character  indicated  in  the 
preceding?  headnote  was  demurrable,  although 
the  plaintiff  by  amendment  prayed  in  the  alter- 
native tliat,  upon  the  payment  to  the  defendant 
of  the  bahince  due  on  the  purchase  money  for 
a  half  interest  in  the  land,  "which  sum  peti- 
tioner now  offers,  and  is  willing  to  pay,*'  the 
defendant  should  be  required  to  execute  and 
^etiver  to  the  plaintiff  a  deed  to  a  half  interest 
therein. 

(a)  The  mere  statement  in  the  prayer  of  an 
offer  and  willingness  on  the  part  of  the  plain- 
tiff to  pay  the  balance  due  for  a  half  interest 
in  the  land  did  not  amount  to  an  allegation  of 
tender,  or  present  any  sufficient  excuse  for  the 
failure  to  make  a  tender,  so  as  to  furnish  a 
basis  for  a  prayer  for  specific  performance,  if 
such  a  remedy  would  otherwise  have  been  ap- 
plicable as  to  an  undivided  half  interest,  under 
the  joint  bond. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  f  875;  Dec.  Dig.  § 
116%.*] 

3.  Spbgifio  Pebfobhancb  (f  106*)  —  Joint 
Bond  fob  Title— Pabties. 

An  equitable  petition  by  one  of  two  joint 
obligees  in  a  bond  for  title  to  enforce  specific 
performance  as  to  a  half  interest  in  the  prop- 
erty against  one  who,  it  was  alleged,  with  no- 
tice of  the  fact,  took  a  conveyance  from  the 
co-obligee  in  tbe  bond,  who  in  turn  obtained  a 
deed  from  the  obligor  purporting  to  convey  the 
entire  title  to  him,  was  demurrable,  on  the 
ground  that  neither  the  obligor  in  the  bond  nor 
the  CO- obligee  of  the  plldntiff  was  made  a 
party. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent  Dig.  {§  342-351 ;  Dec.  Dig. 
i  106.*] 

4.  Specific  Pebfobmance  (§  114 ♦)(;— Petition. 

Such  a  petition  was  also  subject  to  spe- 
cial demurrer,  on  the  ground  that  it  did  not 
either  exactly  or  approximately  allege  the  date 
of  tbe  purchase  by  the  plaintiff  and  her  co- 
obligee  in  the  bond. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §|  350-370,  372;  Dec. 
Dig.  §  114.*] 

E2rror  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Equitable  petition  by  Mrs.  Maydell  Wil- 
liams against  Mrs.  Lottie  Shuman.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Wm.  H.  Boyd,  of  Savannah,  for  plaintiff 
in  error.  Travis  &  Travis,  of  Savannah,  for 
defendant  in  error. 


LUMPKIN,  J.  Mrs.  Maydell  WilUams  filed 
her  equitable  petition  against  Mrs.  Lottie 
Shuman.  The  material  allegations  are  suf- 
ficiently stated  in  the  first  headnote.  The 
defendant  filed  a  demurrer  on  general  and 
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special  grounds,  which  was  sustained,  and 
the  plaintiff  excepted. 

[1]  1.  The  plaintiff  sought  to  establish  an 
equitable  lien  against  the  land  for  $225,  the 
amount  alleged  to  have  been  paid  by  her  on 
the  purchase  money,  under  the  bond  for 
title  made  to  her  and  her  husband  by  one 
Ham.  She  prayed  that  the  land  be  sold, 
and  that  the  proceeds  be  applied  to  the 
payment  of  that  sum.  If  she  had  any  de- 
mand for  money,  it  must  have  been  against 
the  obligor  in  the  bond  as  for  a  breach,  or 
against  her  husband  for  a  misappropriation 
of  her  property,  or  for  money  had  and  re- 
ceived, or  against  the  defendant,  Mrs.  Shu- 
man,  for  having  taken  part  in  the  wrongful 
appropriation  of  her  property,  or  on  some 
similar  theory.  We  do  not  mean  to  hold 
that  she  set  out,  or  could  have  set  out,  a 
good  cause  of  action  against  any  of  these 
parties  on  any  one  or  more  of  these  theories. 
But  certainly,  under  her  allegations,  she 
had  no  claim  for  a  judgment  for  money  to 
be  realized  from  the  land.  Neither  the  ob- 
ligor in  the  bond  nor  the  husband  of  the 
plaintiff  was  made  a  party,  nor  was  a  money 
judgment  prayed  against  the  defendant,  Mrs. 
Shuman.  None  of  the  parties  connected  with 
the  transaction  were  alleged  to  be  insolvent, 
and  no  reason  appears  why  an  equitable  lien 
should  be  fixed  on  the  land  for  the  amount 
which  the  plaintiff  paid  or  caused  to  be  paid 
to  the  original  vendor.  The  plaintiff  seems  to 
have  proceeded  on  some  general  theory  that 
her  money  partly  paid  for  the  land,  and  ought 
to  come  out  of  the  land.  She  wanted  the 
money  to  be  raised  by  a  sale  of  the  land,  not 
by  a  judgment  against  whatever  person  she 
thought  had  wronged  her,  or  become  liable 
to  her.  This  is  not  a  sound  theory.  Ordina- 
rily a  money  demand  is  against  some  person. 
To  fix  an  equitable  lien  for  the  demand  on 
property,  special  equitable  circumstances  au- 
thorizing such  action  must  be  alleged.  Boyd 
V.  Chappell,  56  Ga.  22.  It  has  been  said  by 
the  Supreme  Court  of  Michigan  that  a*  con- 
veyance by  the  obligor,  in  a  bond  for  title  to 
one  who  takes  with  notice  of  the  bond,  is 
not  a  breach,  especially  if  the  grantee  under- 
stands that  he  takes  subject  to  the  bond. 
Kreibich  v.  Martz,  119  Mich.  343,  78  N.  W. 
124.  Whether  a  conveyance  to  one  adverse- 
ly to  the  obligee,  although  the  grantee  took 
with  notice  of  the  bond,  and  might  be  com- 
pelled in  equity  to  submit  to  the  bond,  would 
constitute  a  breach  need  not  be  held.  In  so 
far  as  the  plaintiff  sought,  not  to  enforce 
the  obligation  of  the  bond,  but  to  have  her 
money  restored  to  her,  she  showed  no  claim 
to  have  an  equitable  lien  declared  against 
the  land. 

[2]  2.  By  amendment  the  plaintiff  prayed 
in  the  alternative  that,  upon  the  payment  to 
the  defendant  of  the  balance  of  the  pur- 
chase price  for  a  half  Interest  in  the  land, 
**which   sum   petitioner   now   offers*   and  is 


willing  to  pay,"  the  defendant  he  required 
to  execute  and  deliver  to  the  plaintiff  a  deed 
to  a  half  interest  therein.  It  was  not  alleg- 
ed whether  or  not  the  purchase  money  was 
past  due,  or,  if  so,  that  any  tender  had  been 
made,  nor  were  any  facts  alleged  excusing 
a  tender.  A  mere  statement  in  the  amend- 
ment of  an  offer  to  pay,  or  of  a  willingness 
to  pay,  does  not  take  the  place  of  a  tender, 
where  specific  performance  is  sought,  and  no 
reason  excusing  tender  is  alleged. 

[3]  3.  The  allegations  as  to  the  bond  foi 
title  are  very  meager;  but  it  is  stated  to  have 
been  a  joint  bond  to  the  plaintiff  and  her 
husband*  Specific  performance  of  a  joint 
bond  cannot  well  be  decreed  in  the  absence  of 
the  co-obligee  as  a  party.  If  he  was  not  in  a 
situation  to  join  as  a  party  plaintiff,  he  could 
at  least  be  made  a  party  defendant,  and  be 
heard  in  regard  to  dividing  up  the  subject- 
matter  of  the  bond.  Nor  was  the  obligor 
made  a  party  defendant. 

[41  4.  The  date  of  purchase  by  the  plain- 
tiff and  her  husband  from  Ham  was  not  al- 
leged even  approximately.  This  defect  was 
attacked  by  special  demurrer,  and  was  not 
remedied.  City  Council  of  Augusta  y.  Marks, 
124  Ga.  365  (1),  62  S.  B.  539.  By  an  amend- 
ment the  plaintiff  alleged  that  the  bond  for 
title  was  not  recorded,  and  was  destroyed,  and 
that  she  was  therefore  unable  to  set  out  its 
terms  and  conditions  more  fully.  But  cer- 
tainly she  could  have  given  some  more  defi- 
nite Information  as  to  the  time  when  the 
transaction  occurred  than  merely  placing  it 
within  the  period  of  her  married  life.  If 
she  could  not  allege  even  substantially  what 
her  contract  was»  she  would  probably  find  it 
difficult  to  prove  its  terms  so  as  to  enforce 
them.  She  relied  on  her  own  allegations,  and 
sought  no  discovery.  Ignorance  of  what  con- 
tract one  has  made,  even  in  substance,  may 
be  unfortunate ;  but  such  want  of  knowledge 
on  the  part  of  a  plaintiff  furnishes  a  court 
with  no  very  satisfactory  basis  for  enforcing 
the  alleged  contract 

There  were  other  grounds  of  the  demurrer: 
but,  from  what  is  said  above,  it  is  apparent 
that  the  court  committed  no  error  In  dismiss- 
ing the  action. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(141  Ga.  90) 
GEORGIA  &  F.  RY.  v.  THIGPBN. 
(Supreme  Court  of  Georgia.     Dec.   10.  1913J 

(8yllahu$  by  the  Court,} 

1.  Cabbieks  (§§  303,  314*)— Duty  to  Alight- 
ing Passengeb— Petition. 

Generally  it  is  not  a  part  of  the  duty  of 
the  employes  of  a  railway  company  in  charge 
of  a  passenger  train  to  physically  assist  passen- 
gers to  alight  therefrom.  If  special  circum- 
stances are  relied  on  to  raise  such  a  duty,  they 
should  be  alleged  and  proved. 

(a)  In  a  suit  by  a  female  passenger  against 
a  railroad  company,  based  on  the  ground  that* 
while  she  was  leaving  the  train  at  her  destina- 
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tion,  the  condnctor  signaled  the  engineer  to 
proceed,  a  general  allegation  that  the  condnc- 
tor was  negligent  in  not  assisting  her  to  alight 
from  the  train,  and  tiiat  it  was  nia  duty  under 
the  law  to  assist  her  in  leaving  the  car,  with- 
out stating  any  facts  which  imposed  such  a 
duty  upon  the  company  in  addition  to  the  duty 
of  giving  her  reasonable  time  and  oppprtunity 
to  alight,  was  subject  to  special  demurrer. 

(b)  Except  in  the  particular  just  named,  there 
was  no  error  in  overruling  the  demurrer  to  the 
petition  as  amended. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f§  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243,  1260,  1276,  1273,  1274.  1276- 
1280 ;    Dec.  Dig.  §{  303,  314.*] 

2.  Cabbiebs  (§1  247,  303,  321*)— Passenqebs— 
Continuance  of  Relation  —  Duty  to 
Alighting  Passengeb— Instbuction. 
Where  the  relation  of  carrier  and  passen- 
ger is  once  established  between  a  person  on 
a  railroad  train  and  the  company,  unless  ter- 
minated by  the  voluntary  act  of  the  passenger, 
or  the  act  of  the  carrier,  under  circumstances 
justifying  its  termination,  it  continues  to  the 
end  of  the  journey  and  until  the  passenger  has 
had  reasonable  time  and  opportunity  to  depart 
from  the  train  or  car  in  safety,  and  after  he 
has  left  the  car,  until  he  has  had  reasonable 
time  and  opportunity  within  which  to  leave  the 
premises  of  the  carrier. 

(a)  Upon  arrival  at  the  end  of  the  passen- 
ger's journey,  it  is  the  duty  of  the  carrier  to 
afford  to  the  passenger  reasonable  time  and 
opportunity  to  leave  the  train  in  safety  (omit- 
ting reference  to  the  duty  as  to  affording  op- 
portunity to  leave  the  premises,  as  not  involved 
here). 

(b)  The  general  rule  as  to  the  continuation 
of  the  relation  of  carrier  and  passenger  has 
sometimes  been  stated  by  saying  that  it  does 
not  terminate  until  the  passenger  has  alighted 
from  the  train,  or  has  so  alighted  and  left  the 
place  where  passengers  are  discharged.  But 
this  is  to  be  taken  in  connection  with  the  rule 
that  ordinarily  if  the  carrier  stops  its  train  for 
a  sufficient  length  of  time  for  the  passenger  to 
leave  it  in  safety,  and  affords  him  reasonable 
opportunity  for  so  doing,  it  will  have  discharged 
its  duty  so  far  as  the  departure  of  the  passen- 
ger from  the  train  is  concerned. 

(c)  Where  the  pleadings  and  evidence  raised 
the  issue  whether  a  railroad  company  had  com- 
plied with  its  duty  in  this  respect,  for  the 
court  to  charge  that  a  passenger  continued  to 
be  such  until  after  alighting  from  the  car,  and 
that  the  company  was  bound  to  exercise  all 
extraordinary  care  and  diligence  for  the  pro- 
tection of  the  passenger  until  after  alighting, 
without  giving  any  instruction  as  to  the  meas- 
ure of  duty  in  regard  to  affording  the  passen- 
irep  time  and  opportunity  to  leave  the  train,  was 
calculated  to  mislead  and  confuse  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  %%  984-993,  1216,  1218.  1224,  1226- 
1232,  12^1240.  1243,  1247,  132d-1336,  1343; 
Dec.  Dig.  f§  247,  303,  321.*j 

3.  Trial  (|  252*)— Instbuctions—Evidence. 
Where  a  woman  brought  suit  against  a 
railroad  company  on  the  ground  that  she  was 
injured  by  being  thrown  from  the  train  while 
in  the  act  of  alighting  therefrom,  and  alleged 
that  she  was  greatly  embarrassed  and  humili- 
ated by  reason  of  having  her  person  exposed  on 
account  of  the  fall,  in  the  absence  of  any  evi- 
dence to  support  such  a  contention,  the  judge 
should  not  have  referred  to  it  in  his  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505.  596-612 ;  Dec.  Dig.  {  252.  ♦] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 


Action  by  Mrs.  Sayannah  Thlgpen  against 
the  Georgia  &  Florida  Railway.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

F.  H.  Saffold,  of  Swainsboro,  and  W.  H. 
Barrett,  of  Augusta,  for  plaintiff  In  error. 
Herrington  &  Grey,  of « Swainsboro,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Mrs.  Savannah  Thlgpen 
brought  suit  against  the  Georgia  &  Florida 
Railway,  seeking  to  recover  damages  on  ac- 
count of  a  personal  Injury.  A  demurrer  to 
the  petition  as  amended  was  overruled,  and 
exceptions  pendente  lite  were  entered  of  rec- 
ord. The  jury  found  for  the  plaintiff  $750. 
The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  It  excepted. 

[1]  1.  The  demurrer  was  properly  over- 
ruled, except  In  one  particular.  The  petition 
alleged  that  the  conductor  of  the  train  was 
negligent  In  not  properly  "looking  after"  the 
plaintiff,  In  not  assisting  her  to  alight  from 
the  train,  and  in  signaling  the  engineer  to 
go  ahead  just  as  the  plaintiff  was  about  to 
descend  from  the  steps  of  the  car  to  the 
ground ;  '*lt  being  his  duty  under  the  law  to 
give  your  petitioner  sufficient,  time  to  alight 
from  said  car  and  also  to  assist  her  In  alight- 
ing from  said  car."  The  demurrer  attacked 
the  allegation  that  It  was  the  duty  of  the  con- 
ductor to  assist  the  plaintiff  in  alighting 
from  the  car,  and  that  he  was  negligent  In 
not  doing  so.  Ordinarily  It  Is  no  part  of  the 
duty  of  the  conductor  in  charge  of  a  passen- 
ger train  to  physically  assist  passengers  to 
aUght  therefrom.  If  the  circumstances  of  a 
particular  case  are  such  as  to  raise  that  du- 
ty, they  should  be  alleged  and  proved.  A 
mere  general  allegation  that  It  Is  the  duty  of 
a  conductor  to  assist  a  female  passenger  In 
alighting  from  a  car  is  subject  to  special  de- 
murrer. Georgia  Railroad  &  Banking  Co.  v. 
Rives,  137  Ga.  376  (1),  380,  73  S.  B.  645,  38 
L.  R.  A.  (N.  S.)  564,  and  authorities  cited. 

[2]  2.  The  plaintiff  alleged  that  it  was  the 
duty  of  the  conductor  to  give  her  sufficient 
time  in  which  to  alight  from  the  car,  but 
that  he  was  negligent  In  falling  to  comply 
with  such  duty,  and  signaled  the  engineer  to 
go  ahead  while  she  was  in  the  act  of  alight- 
ing, and  the  train  moved  off  with  a  sudden 
jerk.  The  defendant  denied  the  alleged  negli- 
gence, but  admitted  that  the  train  arrived  at 
the  point  of  destination  alleged  by  the  plain- 
tiff and  made  the  usual  stop  there.  Thus 
the  question  of  whether  reasonable  time  and 
opportunity  were  allowed  to  the  plaintiff  to 
leave  the  train  was  put  In  Issue  by  the 
pleadings.  The  evidence  on  behalf  of  the 
respective  parties  was  in  conflict  on  that  sub- 
ject The  presiding  judge  charged  that: 
"When  a  person  becomes  a  passenger  upon 
a  passenger  train  in  this  state,  the  duty  aris- 
es upon  the  part  of  the  railroad  company  to 
exercise,  from  the  time  the  person  [starts] 
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special  grounds,  which  was  sustained,  and 
the  plaintiff  excepted. 

[1]  1.  The  plaintiff  sought  to  establish  an 
equitable  lien  against  the  land  for  $225,  the 
amount  alleged  to  have  been  paid  by  her  on 
the  purchase  money,  under  the  bond  for 
title  made  to  her  and  her  husband  by  one 
Ham.  She  prayed  that  the  land  be  sold, 
and  that  the  proceeds  be  applied  to  the 
payment  of  that  sum.  If  she  had  any  de- 
mand for  money,  it  must  have  been  against 
the  obligor  in  the  bond  as  for  a  breach,  or 
against  her  husband  for  a  misappropriation 
of  her  property,  or  for  money  had  and  re- 
ceived, or  against  the  defendant,  Mrs.  Shu- 
man,  for  having  taken  part  in  the  wrongful 
appropriation  of  her  property,  or  on  some 
similar  theory.  We  do  not  mean  to  hold 
that  she  set  out,  or  could  have  set  out,  a 
good  cause  of  action  against  any  of  these 
parties  on  any  one  or  more  of  these  theories. 
But  certainly,  under  her  allegations,  she 
had  no  claim  for  a  judgment  for  money  to 
be  realized  from  the  land.  Neither  the  ob- 
ligor in  the  bond  nor  the  husband  of  the 
plaintiff  was  made  a  party,  nor  was  a  money 
Judgment  prayed  against  the  defendant,  Mrs. 
Shuman.  None  of  the  parties  connected  with 
the  transaction  were  alleged  to  be  insolvent, 
and  no  reason  appears  why  an  equitable  lien 
should  be  fixed  on  the  land  for  the  amount 
which  the  plaintiff  paid  or  caused  to  be  paid 
to  the  original  vendor.  The  plaintiff  seems  to 
have  proceeded  on  some  general  theory  that 
her  money  partly  paid  for  the  land,  and  ought 
to  come  out  of  the  land.  She  wanted  the 
money  to  be  raised  by  a  sale  of  the  land,  not 
by  a  judgment  against  whatever  person  she 
thought  had  wronged  her,  or  become  liable 
to  her.  This  is  not  a  sound  theory.  Ordina- 
rily a  money  demand  is  against  some  person. 
To  fix  an  equitable  lien  for  the  demand  on 
property,  special  equitable  circumstances  au- 
thorizing such  action  must  be  alleged.  Boyd 
V.  Chappell,  56  Ga.  22.  It  has  been  said  by 
the  Supreme  Court  of  Michigan  that  a-  con- 
veyance by  the  obligor,  in  a  bond  for  title  to 
one  who  takes  with  notice  of  the  bond.  Is 
not  a  breach,  especially  if  the  grantee  under- 
stands that  he  takes  subject  to  the  bond. 
Kreiblch  v.  Martz,  119  Mich.  343,  78  N.  W. 
124.  Whether  a  conveyance  to  one  adverse- 
ly to  the  obligee,  although  the  grantee  took 
with  notice  of  the  bond,  and  might  be  com- 
pelled in  equity  to  submit  to  the  bond,  would 
constitute  a  breach  need  not  be  held.  In  so 
far  as  the  plaintiff  sought,  not  to  enforce 
the  obligation  of  the  bond,  but  to  have  her 
money  restored  to  her,  she  showed  no  claim 
to  have  an  equitable  lien  declared  against 
the  land. 

[2]  2.  By  amendment  the  plaintiff  prayed 
in  the  alternative  that,  upon  the  payment  to 
the  defendant  of  the  balance  of  the  pur- 
chase price  for  a  half  interest  in  the  land, 
"which   sum  petitioner  now   offers,   and  is 


willing  to  pay,"  the  defendant  he  required 
to  execute  and  deliver  to  the  plaintiff  a  deed 
to  a  half  interest  therein.  It  was  not  alleg- 
ed whether  or  not  the  purchase  money  was 
past  due,  or,  if  so,  that  any  tender  had  been 
made,  nor  were  any  facts  alleged  excnsiiig 
a  tender.  A  mere  statement  in  the  amend- 
ment of  an  offer  to  pay,  or  of  a  willingness 
to  pay,  does  not  take  the  place  of  a  tender, 
where  specific  performance  is  sought,  and  no 
reason  excusing  tender  is  alleged. 

[3]  8.  The  allegations  as  to  the  bond  for 
title  are  very  meager;  but  it  is  stated  to  have 
been  a  joint  bond  to  the  plaintiff  and  her 
husband.  Specific  performance  of  a  joint 
bond  cannot  well  be  decreed  in  the  absence  of 
the  co-obligee  as  a  party.  If  he  was  not  in  a 
situation  to  join  as  a  party  plaintiff,  he  could 
at  least  be  made  a  party  defendant,  and  be 
heard  in  regard  to  dividing  up  the  subject- 
matter  of  the  bond.  Nor  was  the  obligor 
made  a  party  defendant. 

[4]  4.  The  date  of  purchase  by  the  plain- 
tiff and  her  husband  from  Ham  was  not  al- 
leged even  approximately.  This  defect  was 
attacked  by  special  demurrer,  and  was  not 
remedied.  Oity  Ck)uncil  of  Augusta  y.  Bfarks, 
124  Ga.  365  (1),  52  S.  E.  539.  By  an  amend- 
ment the  plaintiff  alleged  that  the  bond  for 
title  was  not  recorded,  and  was  destroyed,  and 
that  she  was  therefore  unable  to  set  out  its 
terms  and  conditions  more  fully.  But  cer- 
tainly she  could  have  given  some  more  defi- 
nite information  as  to  the  time  when  the 
transaction  occurred  than  merely  placing  it 
within  the  period  of  her  married  life.  If 
she  could  not  allege  even  substantially  what 
her  contract  was,  she  would  probably  find  it 
difiScult  to  prove  its  terms  so  as  to  enforce 
them.  She  relied  on  her  own  allegations,  and 
sought  no  discovery.  Ignorance  of  what  con- 
tract one  has  made,  even  in  substance,  may 
be  unfortunate ;  but  such  want  of  knowledge 
on  the  part  of  a  plaintiff  furnishes  a  court 
with  no  very  satisfactory  basis  f6r  enforcing 
the  alleged  contract. 

There  were  other  grounds  of  the  demurrer; 
but,  from  what  is  said  above,  it  is  apparent 
that  the  court  committeld  no  error  in  dismiss- 
ing the  action. 

Judgment  afl^rmed.  All  the  Justices  con- 
cur. 

ail  Ga.  90) 
GEORGIA  &  F.  RY.  v.  THIGPEN. 
(Supreme  Court  of  Georgia.     Dec.   10,  1913J 

(Syllahut  by  the  Court.) 

1.  Oabrieks  (§§  303,  314*)— Duty  to  Alioht- 

ING  Passengkb— Petition. 

Generally  it  is  not  a  part  of  the  duty  of 
the  employes  of  a  railway  company  in  charge 
of  a  passenger  train  to  physically  assist  pwissen- 
gers  to  alight  therefrom.  If  special  circum- 
stances are  relied  on  to  raise  such  a  duty,  they 
should  be  alleged  and  proved. 

(a)  In  a  suit  by  a  female  passenger  against 
a  railroad  company,  based  on  the  ground  that, 
while  she  was  leaving  the  train  at  her  destina- 
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tion,  the  condnctor  signaled  the  engineer  to 
proceed,  a  general  allegation  that  the  conduc- 
tor was  negligent  in  not  assisting  her  to  alight 
from  the  train,  and  tiiat  it  was  his  dnty  under 
the  law  to  assdst  her  in  leaving  the  car,  with- 
out stating  any  facts  which  imposed  such  a 
duty  upon  the  company  in  addition  to  the  duty 
of  giving  her  reasonable  time  and  opportunity 
CO  alight,  was  subject  to  special  demurrer. 

(b)  Except  in  the  particular  just  named,  there 
was  no  error  in  overruling  the  demurrer  to  the 
petition,  as  amended. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I§  1216,  1218.  1224,  1226-1232, 
1234-1240,  1243.  1260.  1270,  1273,  1274,  1276- 
1280;    Dec.  Dig.  §§  303,  314.*] 

2.  Cabbiebs  (|{  247,  303.  321*)— Passenqebs— 
Continuance     of     Relation  —  Duty     to 

AUOHTINO   PASSENGEB— INSTBUCTION. 

Where  the  relation  of  carrier  and  passen- 
ger is  once  established  between  a  person  on 
a  railroad  train  and  the  company,  unless  ter^ 
minated  by  the  voluntary  act  of  the  passenger, 
or  the  act  of  the  carrier,  under  circumstances 
justifying  its  termination,  it  continues  to  the 
end  of  the  journey  and  until  the  passenger  has 
had  reasonable  time  and  opportunity  to  depart 
from  the  train  or  car  in  safety,  and  after  he 
has  left  the  car,  until  he  has  had  reasonable 
time  and  opportunity  within  which  to  leave  the 
premises  of  the  carrier. 

(a)  Upon  arrival  at  the  end  of  the  passen- 
ger's journey,  it  is  the  duty  of  the  carrier  to 
afford  to  the  passenger  reasonable  time  and 
opportunity  to  leave  &e  train  in  safety  (omit- 
ting reference  to  the  duty  as  to  affording  op- 
portunity to  leave  the  premises,  as  not  involved 
here). 

(b)  The  general  rule  as  to  the  continuation 
of  the  relation  of  carrier  and  passenger  has 
sometimes  been  stated  by  saying  that  it  does 
not  terminate  until  the  passenger  has  alighted 
from  the  train,  or  has  so  alighted  and  left  the 
place  where  passengers  are  discharged.  But 
this  is  to  be  taken  in  connection  with  the  rule 
that  ordinarily  if  the  carrier  stops  its  train  for 
a  sufficient  length  of  time  for  the  passenger  to 
leave  it  in  safety,  and  affords  him  reasonable 
opportunity  for  so  doing,  it  will  have  discharged 
its  duty  so  far  as  the  departure  of  the  passen- 
ger from  the  train  is  concerned. 

(c)  Where  the  pleadings  and  evidence  raised 
the  issue  whether  a  railroad  company  had  com- 
plied with  its  duty  in  this  respect,  for  the 
court  to  charge  that  a  passenger  continued  to 
be  such  until  after  alighting  from  the  car,  and 
that  the  company  was  bound  to  exercise  all 
extraordinarj7  care  and  diligence  for  the  pro- 
tection of  the  passenger  until  after  alighting, 
without  givixig  any  instruction  as  to  the  meas- 
ure of  duty  in  regard  to  affording  the  passen- 
ger time  and  opportunity  to  leave  the  train,  was 
calculated  to  mislead  and  confuse  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Die.  §§  984-093,  1216,  1218.  1224.  1226- 
1232,  125i-1240.  1243,  1247,  132d-1336.  1343 ; 
Dec.  Dig.  {{  247,  303,  321.*] 

3.  Trial  (|  252*)— Instbuctions— Evidence. 

Where  a  woman  brought  suit  against  a 
railroad  company  on  the  n-ound  that  she  was 
injured  by  being  thrown  from  the  train  while 
in  the  act  of  alighting  therefrom,  and  alleged 
that  she  was  greatly  embarrassed  and  humili- 
ated by  reason  of  having  her  person  exposed  on 
account  of  the  fall,  in  the  absence  of  any  evi- 
dence to  support  such  a  contention,  the  judge 
should  not  have  referred  to  it  in  his  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596-^12;   Dec.  Dig.  f  252.  ♦] 

Error  from  Superior  Court,  Emmanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 


Action  by  Mrs.  Savannah  Thlgpen  against 
the  Georgia  &  Florida  Railway.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

F.  H.  Saffold,  of  Swainsboro,  and  W.  H. 
Barrett,  of  Augusta,  for  plaintiff  in  error. 
Herrington  &  6rey>  of « Swainsboro,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Mnu  Savannah  Thigpen 
brought  suit  against  the  Georgia  &  Florida 
Railway,  seeking  to  recover  damages  on  ac- 
count of  a  personal  injury.  A  demurrer  to 
the  petition  as  amended  was  overruled,  and 
exceptions  pendente  lite  were  entered  of  rec- 
ord. The  jury  found  for  the  plaintiff  $750. 
The  defendant  moved  for  a  new  trial,  which 
was  denied,  and  it  excepted. 

[1]  1.  The  demurrer  was  properly  over- 
ruled, except  in  one  particular.  The  petition 
alleged  that  the  conductor  of  the  train  was 
negligent  in  not  properly  "looking  after**  the 
plaintiff,  in  not  assisting  her  to  alight  from 
the  train,  and  in  signaling  the  engineer  to 
go  ahead  just  as  the  plaintiff  was  about  to 
descend  from  the  steps  of  the  car  to  the 
ground ;  "it  being  his  duty  under  the  law  to 
give  your  petitioner  suffldent.  time  to  alight 
from  said  car  and  also  to  assist  her  in  alight- 
ing from  said  car."  The  demurrer  attacked 
the  allegation  that  it  was  the  duty  of  the  con- 
ductor to  assist  the  plaintiff  in  alighting 
from  the  car,  and  that  he  was  negligent  in 
not  doing  so.  Ordinarily  it  is  no  part  of  the 
duty  of  the  conductor  In  charge  of  a  passen- 
ger train  to  physically  assist  passengers  to 
alight  therefrom.  If  the  circumstances  of  a 
particular  case  are  such  as  to  raise  that  du- 
ty, they  should  be  alleged  and  proved.  A 
mere  general  allegation  that  it  is  the  duty  of 
a  conductor  to  assist  a  female  passenger  in 
alighting  from  a  car  is  subject  to  special  de- 
murrer. Georgia  Railroad  &  Banking  Co.  v. 
Rives,  137  Ga.  376  (1),  380,  73  S.  E.  646,  38 
L.  R.  A.  (N.  S.)  564,  and  authorities  cited. 

[2]  2.  The  plaintiff  alleged  that  it  was  the 
duty  of  the  conductor  to  give  her  sufQdent 
time  in  which  to  alight  from  the  car,  but 
that  he  was  negligent  in  failing  to  comply 
with  such  duty,  and  signaled  the  engineer  to 
go  ahead  while  she  was  in  the  act  of  alight- 
ing, and  the  train  moved  off  with  a  sudden 
jerk.  The  defendant  denied  the  alleged  negli- 
gence, but  admitted  that  the  train  arrived  at 
the  point  of  destination  alleged  by  the  plain- 
tiff and  made  the  usual  stop  there.  Thus 
the  question  of  whether  reasonable  time  and 
opportunity  were  allowed  to  the  plaintiff  to 
leave  the  train  was  put  in  issue  by  the 
pleadings.  The  evidence  on  behalf  of  the 
respective  parties  was  in  conflict  on  that  sub- 
ject The  presiding  judge  charged  that: 
"When  a  person  becomes  a  passenger  upon 
a  passenger  train  in  this  state,  the  duty  aris- 
es upon  the  part  of  the  railroad  company  to 
exercise,  from  the  time  the  person  [starts] 
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until  they  alight  and  cease  to  be  a  passen- 
ger, and  the  raUroad  company  is  bound  to 
exercise  all  extraordinary  diligence  and  care 
for  the  protection  of  the  person  of  the  passen- 
prer."  At  another  time  he  charged  that  if  the 
plaintiff,  after  purchasing  a  ticket,  presented 
herself  at  the  entrance  of  the  cars  of  the  de- 
fendant company,  "then  I  charge  you  that 
she  became  a  passenger,  and  was  a  passenger, 
so  far  as  the  railroad  company  was  concern- 
ed, until  she  alighted  from  the  cars."  In  no 
part  of  his  charge  did  he  refer  to  the  ques- 
tion of  whether,  upon  the  arrival  of  the  car 
at  the  destination  of  the  plaintiff,  she  had 
been  allowed  reasonable  time  and  a  reason- 
able opportunity  to  leave  it  Having  repeat- 
ed two  or  three  times  in  his  charge  that  the 
plaintiff,  if  she  took  passage,  remained  a  pas- 
senger until  she  alighted,  and  having  given 
in  charge  the  rule  that  the  defendant  owed 
to  its  passengers  the  duty  of  using  extraordi- 
nary care  for  their  protection,  he  left  them  en- 
tirely in  the  dark  as  to  the  duty  of  a  railroad 
company  in  regard  to  affording  a  passenger 
reasonable  time  and  opportunity  to  alight  at 
his  destination.  Nevertheless  it  was  alleged 
in  the  motion  for  a  new  trial,  which  was 
duly  certified,  that  it  was  one  of  the  defend- 
ant's principal  contentions  that  the  train 
was  stopped  for  an  unusual  length  of  time; 
that  the  plaintiff  was  given  a  reasonable 
time  to  alight;  and  that  the  defendant  did 
not  know  that  she  had  not  alighted,  and  had 
no  cause  or  reason  to  think  so. 

It  is  not  necessary.  In  every  case  involv- 
ing an  injury  to  a  passenger,  for  the  presid- 
ing Judge  to  give  to  the  Jury  comprehensive 
instructions,  covering  all  possible  cases  as  to 
when  the  relation  of  carrier  and  passenger 
begins,  how  long  It  continues,  and  when  it 
ends.  If  the  case  involved  an  injury  to  a 
passenger  while  on  the  train  pending  his 
Journey,  a  discussion  of  whether  the  relation 
of  carrier  and  passenger  might  arise  before 
he  entered  the  train,  or  of  whether  it  might 
continue  after  he  alighted  from  the  train 
but  before  he  left  the  premises  of  the  com- 
pany, would  probably  be  of  no  benefit  to  the 
Jury,  and  in  some  Instances  might  confuse 
them.  The  language  of  various  charges  has 
sometimes  been  approved,  not  as  an  abso- 
lute definition  of  the  relation  of  carrier  and 
passenger,  but  as  dealing  with  the  question 
involved  in  the  particular  case.  McBrlde  v. 
Georgia  Railway  &  Electric  Co.,  126  Ga.  515 
(7),  618,  64  S.  B.  674.  In  stating  the  general 
rule,  it  is  sometimes  said  that  the  relation 
of  carrier  and  passenger  does  not  terminate 
until  the  passenger  has  alighted  from  the 
train  and  left  the  place  where  passengers 
are  discharged*  Elliott  on  Railroads,  | 
1592.  In  a  note  to  that  section  it  is  said: 
"Of  course  there  may  be  cases  in  which  the 
passenger  may  cease  to  be  such,  by  unreason- 
able delay  or  refusal  to  leave;  and  perhaps 
a  more  exact  statement  of  the  rule  would 
be  that  the  relation  of  carrier  and  passenger 
does  not  ordinarily  terminate  until  he  has 


had  a  reasonable  opportunity  to  safely  alight 
and  to  leave  the  place  where  passengers  are 
discharged."  In  6  Cyc  541,  the  rule  is  thus 
stated:  "Where  the  relation  of  carrier  and 
passenger  is  once  established,  it  continues 
until  terminated  by  the  voluntary  act  of  the 
passenger,  or  the  act  of  the  carrier,  under 
circumstances  Justifying  its  termination,  and 
extends  to  the  arrival  of  the  passenger  at 
his  destination,  and  a  temporary  departure 
from  the  train  for  some  good  or  reasonable 
cause,  without  the  intent  to  abandon  the 
transportation,  will  not  end  the  relation.  At 
the  end  of  the  Journey  the  relation  of  car- 
rier and  passenger  continues  until  the  pas- 
senger has  had  a  reasonable  opportunity  to 
depart  from  the  train  or  car  In  safety.  After 
the  passenger  has  departed  from  the  car  and 
has  had  reasonable  time  and  opportunity  to 
avoid  further  danger  from  the  operation  of 
the  car,  or  further  necessity  of  relation  with 
the  servants  of  the  carrier,  he  ceases  to  be 
a  passenger  and  stands  toward  the  carrier 
as  one  of  the  general  public."  In  5  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  497,  the  rule  is  thus 
stated:  'The  relation  of  carrier  and  pas- 
senger, having  been  constituted,  continues 
until  the  Journey,  expressly  or  impliedly  con- 
tracted for,  has  been  concluded  and  the  pas- 
senger has  left  the  carrier's  premises,  or 
until  a  reasonable  time  has  elapsed  after  ar- 
rival at  the  point  of  the  passenger's  destina- 
tion in  which  to  afford  him  ample  opportu- 
nity to  depart  from  the  carrier's  premises,  un- 
less the  passenger  has  relinquished  his  rights 
as  such  by  some  act  or  misconduct  of  his 
own,  such  as  a  refusal  to  pay  fare,  refusal 
to  produce  a  ticket,  failure  to  have  his  ticket 
stamped,  detaching  coupons,  attempting  to 
use  invalid  ticket,  or  refusing  to  comply  with 
the  reasonable  rules  of  the  carrier."  Wheth- 
er the  one  form  of  expression  or  the  other  is 
used,  if  a  railroad  company  discharges  the 
duty  which  It  owes  to  a  passenger  on  Its 
train,  it  cannot  be  held  liable. 

In  the  case  involving  an  issue  as  to  wheth- 
er reasonable  time  and  opportunity  were  af- 
forded to  a  passenger  to  leave  a  train,  or 
whether  the  conductor  negligently  caused  it 
to  proceed  before  the  passenger  had  time- to 
alight,  and  while  she  was  in  the  act  of  do- 
ing so,  whereby  a  Jerk  resulted  and  she  was 
thrown  from  the  train,  to  charge  only  a  part 
of  the  rule,  by  stating  that  the  passenger  re- 
mained such  until  she  had  left  the  train, 
without  any  reference  to  what  was  the  daty 
of  the  company,  or  what  would  relieve  it 
from  liability  in  such  a  case,  was  calcu- 
lated to  confuse  and  mislead  the  Jury.  In 
Central  Railroad  v.  Whitehead,  74  Ga.  441, 
at  page  453,  Chief  Justice  Jackson,  express- 
ing the  views  of  the  majority  of  the  court, 
said:  "The  liability  of  the  carrier  begins 
when  the  train  starts  and  ends  only  when  the 
passenger  lands  safely.  If  the  train  stops 
long  enough  for  him  to  get  off,  and  keeps 
still,  then  the  company's  servants  have  done 
all  they  could,  and  the  faolt  la  tiie  passen- 
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ger's;  but  If  Jerks,  snddon  jerks,  while  he 
Is  getting  off,  Injure  him,  he  haying  not  time 
to  get  off  safely,  reasonable  time,  then  the 
servants  of  the  company  have  not  exercised 
all  reasonable  and  ordinary  care  due  to  ev- 
erybody, and  certainly  not  that  extraordina- 
ry care  and  diligence  dne  to  a  passenger."  It 
will  be  seen  that  the  Chief  Justice,  referring 
to  the  facts  of  the  case  then  before  the  court, 
adopted  the  form  of  expression  that  the  lia- 
bility of  the  carrier  begins  when  the  train 
starts  and  ends  only  when  the^  passenger 
lands  safely ;  but  he  immediately  added  the 
statement  as  to  the  duty  of  the  carrier  in 
regard  to  allowing  the  passenger  reasonable 
time  and  opportunity  to  leave  the  train.  See, 
in  this  connection,  Nunn  v.  Georgia  Railroad, 
71  Ga.  710,  51  Am.  Rep.  284;  Central  Rail- 
road V.  Thompson,  76  Ga.  770;  Covington  v. 
Western  &  Atiantic  R.  Co.,  81  Ga.  273  (3),  6 
S.  E.  593 ;  Daniels  v.  Western  &  Atlantic  R. 
Co.,  96  Ga.  786,  22  S.  B.  956 ;  Brunswick  & 
Western  R.  Co.  v.  Moore,  101  Ga.  684,  28  S. 
E.  1000;  Savannah  Electric  Co.  v.  McCants, 
130  Ga.  741,  743,  744,  61  S.  B.  713. 

Of  course,  there  may  be  circumstances 
which,  modify  the  general  rule  or  its  appli- 
cation, but,  under  the  evidence  in  the  present 
case,  the  question  of  what  was  the  duty  of 
the  defendant  in  regard  to  allowing  reason- 
able time  and  opi^ortunity  for  a  passenger  to 
alight  from  the  train,  and  whether  or  not  it 
discharged  that  duty,  was  directly  involved. 

[3]  3.  The  plaintiff  alleged  that  by  reason 
of  falling  from  the  car  she  was  caused  great 
humiliation  and  embarrassment;  ''she  being 
greatly  exposed  to  the  view  of  the  persons 
above  the  station."  There  was  no  evidence 
tending  to  show  any  exposure  of  her  person 
or  any  humiliation  or  embarrassment  beyond 
that  of  any  person  who  is  thrown  to  the 
ground.  In  stating  the  contentions  of  the 
plaintiff,  the  court  informed  the  jury  that 
she  contended  that,  "in  falling,  her  clothing 
was  displaced,  and  she  was  humiliated."  In 
an  action  by  a  woman  against  a  railroad 
company,  a  reference  to  such  a  conteiltion, 
unsupported  by  the  evidence,  was  not  accu- 
rate. Perhaps  this  alone  might  not  require  a 
new  trial,  but  on  a  new  trial  the  presiding 
judge  should  omit  a  statement  which  might 
be  injurious  to  the  defendant,  if  the  evidence 
does  not  warrant  it 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(141  Ga.  201) 

MARTIN  V.  WALL. 
<Sapreme  Court  of  Georgia.     Dec.  12,  1913.) 

(Sylldbui  by  the  Court,) 

JL  RUI.INGS  ON  Evidence. 

The  assignments  of  error  on  the   rulings 
upon  admissibility  of  evidence  are  without  merit. 

2.  Trial  (§  170* )  —  Dibection  or  Verdict — 
Recovebt  of  Land. 

In   an   action  for  land,   the   plaintiff  and 
defendant  claimed  title  from  a  common  source. 


The  defendant  claimed  under  a  deed,  and  the 
controlling  question  was  whether  the  deed  had 
been  delivered.  The  evidence  was  insufficient 
to  show  delivery  (Maddox  v.  Gray,  75  Ga.  452), 
and  the  judge  did  not  err  in  directing  a  verdict 
for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  390-394;   Dec.  Dig.  §  170.*] 

Error  from  Superior  Oourt,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  D.  C.  Wall  against  John  W. 
Martin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in  er- 
ror. Rosser  &  Brandon,  of  Atlanta,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


aUOa.  101) 

McINTOSH  et  aL  v.  THOMASVILLB  RBAL 
ESTATE  Sc  IMPROVEMENT  CO. 

(Supreme  Court  of  Georgia.     Dec.  11,  1918.) 

(8yllalHi9  by  the  Court.) 

1.  UsTJBT  (§  109*)— Recoveby  of  Usubt  Paid 
—Limitations. 

A  suit  was  filed  to  recover  a  specific  sum 
of  money.  The  defendant  pleaded  payment  of  a 
certain  sum.  alleging  that  it  fully  extinguished 
the  priifcipal  and  lawful  interest,  and  that  the 
difiTerence  between  the  amount  paid  and  that 
set  out  in  the  petition  was  usury  and  uncollec- 
tible. Whether  it  was  usury  depended  upon 
whether  the  plaintiff  was  a  building  and  loan 
association  or  an  association  of  like  character, 
and  was  authorised  to  charge  and  collect  ox 
ita  borrowers  more,  in  the  way  of  dues  and 
otherwise,  than  would  cover  a  legal  rate  of  in- 
terest The  trial  court  held  that  the  plaintiff 
was  a  building  and  loan  association  or  one  of 
like  character  and,  owing  to  the  nature  of  its 
business,  entitled  to  charge  its  borrowers  an 
amount  exceeding  the  usual  rate  of  interest. 
On  writ  of  error  this  judgment  was  reversed. 
13S  Ga.  128,  74  S.  E.  lOSa  On  the  subse- 
quent trial,  which  occurred  more  than  ten 
years  after  the  filing  of  the  original  plea,  above 
mentioned,  and  after  the  payments  therein  al- 
leged, the  defendant  filed  an  amendment  pray- 
ing taat  he  be  allowed  to  recover,  as  usury,  a 
gross  sum  covering  the  excess  alleged  in  the 
original  plea  to  have  been  paid.  The  plaintiff 
demurred  to  this  amendment  on  the  ground  that 
it  was  an  attempt  to  recover  money  paid  as 
usury  and  was  not  filed  within  a  year  as  re- 
quired by  the  statute.  The  demurrer  was  sus- 
tained, and  afterwards  judgment  was  entered 
for  the  defendant  on  his  original  plea.  Defend- 
ant excepted.  Held  that,  though  the  amount 
of  usury  paid  may  be  pleaded  as  a  set-off  in  an 
action  for  the  recovery  of  the  principal  sum 
loaned,  with  legal  interest  (Civil  Code  1910,  i 
^:(439),  yet  no  affirmative  recovery  can  be  had 
for  the  usury  paid  more  than  a  year  before  the 
filing  of  the  plea  (Civil  Code,  1910,  f  3441). 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  §§  267-260;   Dec  Dig.  §  109.*] 

2.  Limitation  of  Actions  (§  127*)— Suspen- 
sion—Sufficienct  OF  Puc A— Recovery  of 
Usury. 

In  the  original  plea  the  defendant  did  not 
attempt  to  recover  any  money  as  paid  in  ex- 
cess of  what  he  owed.  Bis  plea  was  that,  aft- 
er eliminating  usury,  the  payments  extinguish- 
ed the  debt.  The  amendment  to  that  plea,  by 
adding  one  of  set-off  to  recover  the  excess  paid 
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as  usury,  did  not  relate  to  the  filing  of  the  plea 
so  as  to  escape  the  bar  of  the  statute  of  limi- 
tations. Fowler  v.  Stoneum,  11  Tex.  478,  62 
Am.  Dec.  490;  Senter  v.  Whitaker,  66  Tex. 
624,  2  S.  W.  89:  Ft  Smith  v.  Fairbanks,  101 
Tex.  24, 102  S.  W.  908;  Perkins  v.  West  Coast 
Lumber  Co.  (Cal.)  48  Pac.  982. 

[Ed.  Note.~For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  643-&47;  Dec  Dig.  | 
127.*1 

Error  from  Superior  Court,  Thomas  Cotin- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  the  Thomasville  Real  Estate  & 
Improvement  Company  against  T.  M.  Mcin- 
tosh and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Louis  Moore,  of  Moultrie,  Roscoe  I^ike,  of 
ThomasviUe,  and  Little  &  Powell,  of  Atlanta, 
for  plaintiffs  in  error.  W.  H.  Hammond,  C. 
P.  Hansen,  and  J.  H.  Merrill,  all  of  Thomas- 
ville,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(141  Ga.  126) 

NETTLES  T.  CHAS.  P.  GLOVER  REALTY 

CO. 

(Supreme  Court  of  Georgia.     Dec  12,  1913.) 

(Syllahut  by  the  Court,) 
1.  Vendob  and  Pubchaseb  (I  22*)— Contract 

OF       SAUB— Land— DeSCBIPTION— IDKNTITT— 

Bbeaoh  of  Contbact. 
A  writing  signed  by  the  parties  for  the  sale 
of  land  was  as  follows: 

"Earnest  Money  Payment 

"AUanU,  Ga.,  Oct  19,  1911. 
"Received  of  J.  M.  Nettles  the  sum  of  ten  & 
no/100  dollars  as  earnest  money  in  part  of  pur- 
chase price  for  property  this  day  sold  described 
as  follows:  Lot  on  northwest  corner  of  Boule- 
vard Terrace  and  Randolph  St  as  per  plat 


84  ft 


"Sold  on  the  following  terms  and  conditions: 
Eight  hundred  seven  dollars;  five  hundred  and 
fifty  dollars  to  be  paid  in  cash  upon  receipt  of 
bond  &  deed,  and  the  balance  in  one  year  at 
seven  per  cent,  interest  p|er  annum.  It  is  un- 
derstood a  warranty  deed  is  to  be  given  to  tract 
30  by  50  on  the  comer,  and  bond  for  title  to 
balance.     In  the  event  title  should  prove  not 

Sood  and  valid,  the  ten  &  no/100  dollars  this 
ay  paid  is  to  be  returned. 
"[Signed]    Chas.  P.  Glover  Realty  Co^ 

"By  Eugene  S.  KeUy. 
"I    agree    to    purchase    the    above-described 
property  at  price  and  terms  named. 

"[Signed]    J.  M.  Nettles." 

Held,  that,  while  the  writing  locates  the  land 
at  a  designated  corner  of  two  named  streets  in 
the  city  of  Atlanta,  Ga.,  and  gives  the  length 
of  the  respective  four  sides  of  the  lot  in  feet, 
it  does  not  disclose  on  which  street  either  of 


the  sides  abuts,  or  give  other  data  from  which 
the  precise  land  can  be  located. 

[Ed.  Note.— For  other  cases,  see  Vendoi^  and 
Purchaser,  Cent  Dig.  f  27 ;   Dec.  Dig.  |  22.*] 

2.  Land  Contbaot*-Dbscbiftion  —  iNsnm- 

CIENOT. 

The  description  being  so  va^e  as  not  to 
furnish  means  for  identi^ing  the  property  in- 
tended to  be  sold,  the  instmment  will  not  serre 
as  a  basis  of  an  action  for  damages  for  the 
breach  of  a  contract  Gatins  v.  Angier,  104 
Ga.  386,  80  S.  E.  876;  Crawford  v.  Vemer, 
122  Ga.  814,  60  S.  E.  958;  Tippins  ▼.  PhO- 
lips,  128  Ga.  416,  61  S.  E.  410. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  J.  M.  Nettles  and  the  Chas. 
P.  Glover  Realty  Company.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Jfts.  L.  Key,  of  Atlanta,  for  plaintiff  in  er- 
ror. Hines  &  Jordan*  of  Atlanta,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


a^i  G«L  UQ 
OLIVER   T.    HOLT. 

(Supreme  Court  of  Georgia.     Dec  12,  1913.) 

fSyUahue  ly  the  Court,) 

1.  Estoppel  (f   38*)— Gbneral  Wabbahtt— 
Subsequently  Acquibbd  Title. 

*'A  general  warranty  ot  title  against  the 
claims  of  all  persons  includes  in  itself  cove- 
nants of  a  right  to  sell,  and  of  quiet  enjoyment, 
and  of  freedom  from  incumbrance."  Oivil  Code 
1910,  §  4194.  "A  general  warranty  of  title  in 
a  deed  against  the  claims  of  all  persons  covers 
defects  in  the  title,  though  known  to  the  pur- 
chaser at  the  time  of  taking  the  deed."  Civil 
Code  1910,  f  4196. 

[Ed.    Note.— For   other  cases,   see   Estoppel, 
Cent.  Dig.  ||  99-107 ;    Dec  Dig.  |  Sa*] 

2.  Estoppel  (f  38*)  —  Gbnebal  Wabbantt  — 

SUBBBQUBNTLT  AOQUIBED  TITLE. 

Where  a  vendor  conveys  land  with  a  gen- 
eral warranty,  though  at  the  time  he  may  not 
own  an  undivided  interest  therein,  if  he  subse- 
quently acquire  such  interest,  it  will  pass  at 
once  to  the  warrantee.  Parker  v.  Jones,  57 
Ga.  204(3) ;  Hadaway  ▼.  Smedley,  119  Ga  267, 
46  S.  E.  96.  ' 

[Ed.    Note.~For   other  cases,   see   Estoppel* 
Cent.  Dig.  §§  99-107 ;    Dec  Dig.  |  38,*] 

3.  Judgment  (f  251*)— PLEADiNoa— Confobv- 

ITT. 

Equity  has  Jurisdiction  in  cases  of  parti- 
tion whenever  the  remedy  at  law  is  insufBcient, 
or  the  circumstances  render  the  proceeding  in 
equity  more  suitable  and  just  Civil  Code  1910, 
§  5355.  Upon  an  application  for  partition  un- 
der the  statute  in  any  extraordinary  case  not 
covered  by  the  statutory  provisions,  the  coort 
may  so  frame  its  proceeding  and  order  as  t» 
meet  the  exigency  of  the  case  without  forcing 
the  parties  into  equity,  and  the  court  may  deny 
a  sale  or  partition  altogether,  if  it  is  manifest 
that  the  interest  of  each  party  will  not  be  fully 
protected.     Civil  Code  1910,  \  5368. 


[Ed.   Note.— For  other  cases,  see  Judgment, 
:ent.  Dig.  §  437 ;   Dec.  Dig.  §  251.*] 
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4  JiTDOifENT  (§  251*)— Pleadings— CowFOBM- 

ITT. 

But  where  an  applicant  for  partition  un- 
der the  statute  alleged  that  he  had  the  legal 
title  to  an  undivided  one-fourth  interest  in  a 
described  parcel  of  land,  and  the  defendant  in 
such  proceeding  filed  a  protest  denying  the  title 
of  the  applicant  and  upon  the  trial  introduced 
in  evidence  a  deed  from  the  applicant  to  him- 
self conveying  the  entire  property  with  a  gen- 
eral warranty,  in  the  absence  of  any  appropri- 
ate pleading  seeking  to  reform  the  deed,  the 
appbcant  could  not  obtain  a  partition  as  to  an 
undivided  one-fourth  interest  in  the  land  by 
introducing  parol  evidence  to  show  that  his 
warrantee  knew  that  the  applicant  did  not 
own  a  one-fourth  undivided  interest  when  he 
made  the  deed,  and  that  he  subsequently  ob- 
tained such  one-fourth  interest  at  the  instance 
of  the  warrantee.  Smith  ▼.  Eason,  46  Ga. 
317  (2),  (3). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  437 ;    Dec.  Dig.  §  251.*] 

5.   DiBEGTION    OF    VERDICT. 

The  court  erred  in  directing  a  verdict  for 
the   applicant   in   the  partition   proceeding. 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Action  between  Wm.  Oliver  and  L.  B.  Holt 
From  the  Judgment,  Oliver  brings  error.  Re- 
versed. 

J.  L.  Kent,  of  Wrlghtsville,  for  plaintiff 
in  error.  Evans  &  Evans,  of  Sandersville, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(141  Ga.  132) 

Mclaughlin  v.  state. 

(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(Syllahut  hy  the  Court.) 

1.  Criminal  Law  (§  1151*)— Co nti nuance— 
DsNiAii— Review— Abuse  of  Discbetion. 

It  does  not  appear  that  there  was  any  abuse 
of  discretion  in  refusing  to  grant  a  continuance 
of  this  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3045-3049;  Dec.  Dig.  { 
1151.*] 

2.  Criminal  Law  (f  828*)  —  Instbuctions — 
Written  Requests. 

Where  the  evidence  of  all  the  witnesses 
sworn  at  the  trial,  who  testified  to  the  fact  of 
the  homicide,  shows  that  the  same  was  murder, 
and  the  theory  of  voluntary  manslaughter  is 
presented  only  by  the  statement  of  the  accused, 
it  is  not  error  for  the  court,  in  the  absence  of 
a  written  request,  to  charge  upon  the  subject 
of  voluntary  manslaughter  to  omit  instructions 
upon  that  subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2007 ;   Dec  Dig.  {  828.*] 

3.  Criminal  Law   (§  597*)— New   Tbial  — 
Newlt  Discovered  Evidence. 

The  judge  did  not  err  in  overruling  the 
ground  of  the  motion  for  a  new  trial,  based  up- 
on evidence  alleged  to  have  been  discovered  since 
the  trial,  for,  in  view  of  all  the  evidence  in  the 
case  and  the  clearly  established  facts  showing 
the  defendant's  guilt,  that  newly  discovered  evi- 
dence would  not  probably  produce  a  different  re- 
sult upon  the  next  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f{  1331,  1332;  Dec.  Dig.  § 
597.^] 


(AddiiionQi  ByUabut  hy  Editorial  Staff.) 

4.  Criminal  Law   (|  917*)  — New   Trial  — 
Grounds. 

Where  the  court  appointed  two  attorneys 
to  defend  accused,  the  fact  that  the  court  denied 
a  postponement  because  one  of  them  had  been 
unwell  for  several  days  and  was  physically  un- 
able to  go  into  the  trial  was  not  ground  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f{  2161,  2162;  Dec  Dig.  f 
917.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   K  J.  Hawkins,  Judge. 

David  McLaughlin,  alias  Lewis  Davis,  was 
convicted  of  murder,  and  he  brings  error. 
Affirmed. 

David  McLaughlin,  alias  Lewis  Davis,  was 
tried  under  an  indictment  charging  him  with 
the  offense  of  murder;  it  being  alleged  in 
the  indictment  that  he  shot  and  killed  his 
wife,  Selma.  Two  witnesses,  testifying  that 
they  saw  the  shooting,  swore  that  the  accus- 
ed shot  his  wife  four  times,  once  in  the 
breast,  and  three  times  through  the  bowels. 
Inflicting  mortal  wounds  from  which  the 
woman  died  in  two  or  three  hours.  In  his 
statement  the  defendant  claimed  that  his 
mother-in-law  and  his  wife  had  made  a  vio- 
lent assault  upon  him,  and  that,  as  he  was 
leaving  the  place  at  which  this  occurred,  the 
husband  of  his  wife's  mother  assaulted  him 
with  a  piece  of  wood,  striking  him  violently 
on  the  face,  and  that  he  shot  at  the  man  thus 
assaulting  him  four  times.  After  the  homi- 
cide the  Indictment  was  returned  against  the 
accused,  who  fled  the  state.  The  homicide 
occurred  some  nine  years  before  the  trial. 
During  this  time  the  defendant  remained 
away  from  the  state  and  had  been  arrested 
and  confined  in  jail  about  a  month  before  the 
trial  occurred.  Two  attorneys  practicing  in 
the  court  were  appointed  on  the  4th  day  of 
August,  1913,  to  defend  the  accused,  as  he 
had  not  been  able  to  employ  counseL  On 
the  following  morning  the  case  was  called  for 
trial,  and,  at  the  request  of  the  attorneys 
who  had  been  appointed  to  defend  the  ac- 
cused, the  trial  was  temporarily  postponed 
and  was  called  again  for  trial  on  the  after- 
noon of  August  6th.  A  motion  for  a  continu- 
ance was  then  made;  one  of  the  counsel  stat- 
ing that  he  had  not  had  time  to  prepare  the 
defense,  had  had  no  opportunity  to  confer 
with  anybody  who  might  know  anything 
about  it,  nor  had  he  had  opportunity  to  in- 
vestigate and  find  out  whether  the  defendant 
had  any  defense.  Counsel  stated  further 
that  he  had  not  been  well  for  several  days 
and  was  not  able  and  would  not  undertake 
to  go  out  and  attempt  to  locate  witnesses; 
that  he  had  not  been  able  to  prepare  the  case 
in  the  length  of  time  allowed;  and  that  he 
did  not  think  the  accused  could  have  a  fair 
and  impartial  trial  if  he  was  forced  to  trial 
at  that  time.  The  other  counsel  appointed  to 
represent  the  case  stated  that  he  had  been 
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very  busy  in  the  trial  of  other  cases  since 
the  appointment;  that  he  had  not  had  the 
slightest  opportunity  to  Investigate  the  case, 
and  the  merits  of  the  same  were  unknown  to 
him;  and  that  he  would  not  like  to  go  to 
trial  without  the  assistance  of  the  associate 
counsel.  The  defendant  swore  upon  the 
hearing  of  the  motion  for  a  continuance  that 
he  had  been  in  jail  since  the  4th  day  of  July, 
1913,  had  been  absent  from  the  county  since 
1904 ;  that  he  received  a  letter  from  his  fa- 
ther the  day  before,  and  this  was  the  first 
time  he  had  gotten  in  communication  with 
him;  that  he  had  left  the  county  some  nine 
years  before  on  account  of  this  row;  that 
he  ran  away  on  account  of  the  Indictment 
But  on  further  examination  the  defendant 
stated  that  at  the  time  of  leaving  he  did  not 
know  of  the  indictment  The  motion  for  a 
continuance  was  overruled.  The  case  pro- 
ceeded duly  to  trial.  After  the  evidence  was 
submitted  and  argumoit  of  counsel  had,  and 
the  charge  of  the  court,  the  case  was  sub- 
mitted to  the  jury,  and  they  rendered  a  ver- 
dict of  guilty  without  a  recommendation.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled. 

B.  Earl  Gamp,  of  Dublin,  for  plaintiff  in 
error.  E.  L.  Stephens,  Sol.  Gen.,  of  Wrights- 
ville,  and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

BECK,  J.  (after  stating  the  facts  as 
above).  [1]  1.  This  court  will  not  interfere 
with  the  discretion  of  the  trial  Judge  in  re- 
fusing to  grant  a  motion  for  the  postpone- 
ment of  a  criminal  case  to  allow  counsel  to 
prepare  for  trial,  where  it  is  not  made  to 
appear  that  there  has  been  a  gross  abuse 
of  discretion  or  that  the  trial  judge  has  dis- 
played a  want  of  consideration  for  the  rights 
of  the  accused  which  amount  to  a  denial  of 
a  fair  trial.  Harris  v.  State,  119  Ga.  114, 
45  S.  E.  973,  and  cases  cited. 

[4]  The  ground  of  the  motion  predicated 
upon  the  statement  of  one  of  the  counsel  for 
the  accused  that  he  was  physically  unable 
to  go  into  the  case  at  the  time  of  the  trial, 
and  had  been  unwell  for  several  days,  pre- 
sents no  reason  for  the  grant  of  a  new  trial 
in  this  court,  in  view  of  what  was  ruled  in 
the  case  of  Rawlins  v.  State,  124  Ga.  33,  62 
S.  E.  1,  which  was  followed  in  the  case  of 
Rowland  v.  State,  125  Ga.  792,  54  S.  E.  694. 

[2]  2.  All  of  the  evidence  in  this  case,  in- 
troduced upon  the  trial,  shows  that  the  shoot- 
ing of  the  woman,  Selma,  by  the  accused  was 
unprovoked  murder.  According  to  the  testi- 
mony of  the  eyewitnesses  who  spoke  on  the 
trial,  the  husband,  without  provocation,  shot 
at  his  wife  four  times,  striking  her  once  in 
the  breast  and  three  times  in  the  bowels,  in- 
flicting wounds  from  which  she  died  in  a  few 


hours.  In  his  statement  the  defendant  daim- 
ed  that  an  assault  was  being  made  upon  him 
and  that  he  shot  at  his  assailant  under  ci^ 
cumstances  which  might.  If  his  statement  had 
been  credited  by  the  jury,  have  reduced  the 
homicide  to  the  grade  of  manslaughter.  But 
there  was  no  request  to  charge  the  law  of 
voluntary  manslaughter,  and  it  was  not  er- 
ror for  the  judge,  in  the  absence  of  a  written 
request  upon  that  subject,  to  omit  giving 
such  a  charge. 

[3]  3.  One  ground  of  the  motion  for  new 
trial  is  based  upon  evidence  alleged  to  have 
been  discovered  after  the  triaL  The  evidence 
consisted  of  the  affidavits  of  two  witnesses, 
one  of  whom  deposed  that  after  hearing  the 
shooting  she  arrived  at  or  near  the  place  of 
the  homicide,  and  that  she  saw  one  Ben 
Bumey  making  a  violent  attack  with  a 
piece  of  wood  upon  the  accused.  The  other 
witness  deposed  to  the  fact  of  the  alleged  at- 
tack upon  the  accused  by  Ben  Barney  and 
states  the  shooting  occurred  after  this,  al- 
though he  did  not  see  the  act  of  shooting.  It 
is  manifest  that  the  testimony  contained  in 
the  first  affidavit  could  not  have  aided  the 
defendant  An  assault  upon  the  accused,  aft- 
er the  shooting,  by  one  of  the  bystanders, 
could  not  have  reduced  the  grade  of  t}ie  of- 
fense committed  in  shooting  the  decedent 
And  while  the  testimony  of  the  other  witness, 
testifying  by  affidavit  to  the  effect  that  one 
Burney  was  making  a  violent  assault  upon 
the  defendant  just  previously  to  the  shooting, 
does  corroborate  the  statement  of  the  de- 
fendant, we  do  not  think  that  a  new  trial 
should  be  granted  upon  this  account,  as  in 
view  of  all  the  facts  in  the  case  it  could 
hardly  be  expected  to  produce  a  different  re- 
sult on  another  triaL  How  could  a  jury  be 
expected  to  believe  the  defendants  statement 
that  he  shot  at  a  man,  who  w&a  his  assail- 
ant, four  times,  when,  according  to  the  uncon- 
tradicted evidence  in  the  case^  none  of  the 
shots  fired  touched  the  man  at  whom  it  ia 
claimed  by  the  defendant  that  he  fired  them 
but  each  one  found  lodgment  in  the  vitals 
of  his  wife,  the  woman  with  whose  murder 
he  stands  charged. .  The  statements  alleged 
to  have  been  made  by  the  dying  woman,  in 
one  affidavit  submitted  on  the  hearing  of  the 
motion  for  a  new  trial,  that  the  accused  was 
not  to  blame  but  that  her  mother  was  at 
fault  were  mere  conclusions,  even  if  it  be 
true  that  the  woman  made  such  a  statement, 
and  could  not  have  been  introduced  as  testi- 
mony on  another  trial. 

Still  another  affidavit  was  introduced  in 
which  the  affiant  deposes  and  says  that  cer- 
tain of  the  state's  witnesses,  naming  them, 
were  of  bad  character.  Such  evidence,  be- 
ing merely  of  an  impeaching  character,  shows 
no  ground  for  the  grant  of  a  new  triaL 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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PBUQH  T.  CORLEY. 
(Supreme  Court  of  Georgia.     Dec.   12,   1913.) 

(SyUahus  by  the  Court,) 

Execution  (|  203*)  — Levy  on  Cbop— E}x- 
PENSB  or  Gatbxbing — Liability  of  Claim- 
ant. 

Where  cotton  in  the  field  is  levied  on,  and 
a  third  person  interposes  a  claim,  but  refuses 
to  give  a  forthcoming  bond,  upon  the  termina- 
tion of  the  trial  of  the  claim  case  favorably  to 
the  claimant  he  is  not  liable  for  the  expense  of 
gathering  the  crop  and  putting  it  into  mer- 
chantable bales.  He  is  entitled  to  the  return 
of  his  property  without  deduction  for  such  ex- 
pense. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §  584 ;    Dec.  Dig.  S  203.*] 

Error  from  Superior  Court,  Pike  County; 
R.  T.  Daniel,  Judge. 

Action  between  J.  A.  Peugh  and  J.  ▲. 
Corley.  From  the  judgment  Peugh  brings 
error.     Reversed. 

B.  C.  Armistead,  of  Zebulon,  for  plaintiff 
in  error.  J.  F.  Redding,  of  Bamesville,  for 
defendant  in  error. 

EVANS,  P.  J.  A  constable  levied  a  mort- 
gage fl.  fa.  upon  a  matured  crop  of  cotton, 
and  a  claim  was  interposed.  The  claimant 
prevailed,  and  upon  the  termination  of  the 
litigation  demanded  of  the  constable  the  cot- 
ton in  his  hands,  who  refused  to  deliver  it 
unless  the  claimant .  paid  the  expense  of 
gathering,  ginning,  and  baling  the  cotton. 
The  claimant  refused  to  do  this  and  brought 
an  action  of  trover  to  recover  the  cotton. 
By  consult  the  case  was  tried  by  the  judge 
without  a  jury,  who  rendered  judgment  for 
the  plaintiff,  less  the  expense  of  gathering 
the  crop  and  the  costs  of  suit. 

The  testimony  of  the  defendant  was  to  the 
effect  that  he  as  constable  levied  a  mortgage 
IL  fa^' against  a  cropper  of  the  plaintiff  on  the 
cotton  in  the  field,  told  the  plaintiff  of  the 
levy,  and  asked  him  if  he  wanted  to  give  a 
forthcoming  bond  for  the  cotton.  The  plain- 
tiff replied  that  he  had  more  cotton  to  gath- 
er than  he  could  gather  for  himself.  Not- 
withstanding the  defendant's  Insistence  that 
the  plaintiff  give  bond  for  the  cotton,  he  re- 
fused to  do  80.  Thereupon  the  defendant 
proceeded  to  gfather  the  crop.  The  plaintiff 
knew  he  was  gathering  the  crop,  and  said  he 
was  going  to  let  him  go  ahead  and  gather  it 
The  plaintiff  testified  that  the  defendant 
gathered  the  crop  without  his  consent. 
There  was  testimony  bearing  upon  the  sev- 
eral items  of  expense,  the  value  of  the  cot- 
ton, and  the  termination  of  the  claim  case 
in  favor  of  the  plaintiff.  We  do  not  think 
that  the  testimony  of  the  defendant  author- 
ized an  inference  that  the  crop  was  gathered 
on  the  basis  that  the  plaintiff  consented  that 
he  would  be  liable  for  the  expense  of  do- 
ing 80.  The  plaintiff's  property  was  levied 
on  as  tliat  of  a  third  person.  He  filed  a 
statutory  claim  and  refused  to  give  a  forth- 


coming bond*  The  necessary  expense  of  pro- 
tecting the  property  under  levy  is  chargeable 
as  a  part  of  the  cost  attending  the  enforce- 
ment of  the  mortgage  fi.  fa.,  but  no  part  of 
such  cost  is  accessible  against  the  successful 
claimant  Ward  v.  Barnes,  95  Ga.  106,  22  S. 
E.  133;  Reynolds  v.  Howard,  113  Ga.  349, 
38  S.  E.  849.  The  court  erred  in  deducting 
from  the  plaintiff's  recovery  the  expense  of 
gathering  the  crop  and  putting  it  in  market- 
able condition,  and  also  in  mulcting  the 
plaintiff  in  the  cost  of  the  trover  suit 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(141  Oa.  187) 
McBWBN  V.  KELLRY  et  al. 
(Supreme  Court  of  Georgia.     Dec  13,  1913.) 

(SyllahuB  5y  the  Court.) 

1.   COBFOBATIONS   (§  80e*>— TBANSTKB  BY   0»- 

FICKR8— Aonoir  BT  Tbustbb  in  Bankbitft- 

OY— Petition. 

There  was  no  error  in  sustaining  the  gen- 
eral demurrer  of  two  of  the  defendants,  and 
dismissing  the  petition  as  to  them. 

[EMI.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ii  1457,  14G8;   Dec.  Dig.  f  306.*] 

f Additional  SyUalut  hy  Editorial  Staff.) 

2.  Appeal  and  Bbbob  (f  440*)— Amendment 
OF  Recobd— JUBISDICnON. 

The  trial  Judge  cannot,  after  approving  the 
bill  of  exceptions,  amend  the  record  so  as  to 
conform  to  an  agreement  of  counsel  aasertiiig 
that  the  court  intended  to  sustain  a  general  de- 
murrer as  to  all  defendants  instead  of  as  to 
only  two  as  shown  by  the  record. 

[Bid.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2198-2201;    Dec  Dig.  H 

Brror  from  Superior  Court,  Bartow  Coun- 
ty; A,  W.  Fite,  Judge. 

Action  by  C.  McEwen  against  W.  M.  Kel- 
ley  and  others.  Judgment  for  defendants, 
and  plaintifT  brings  error.     Affirmed. 

See,  also.  79  S.  E.  777. 

J.  T.  Norris,  of  Cartersville,  for  plaintiff 
in  error.  Thos.  W.  Mllner  &  Son  and  Neel  Sc 
Neel,  all  of  Cartersville,  for  defendants  in 
error. 

HIIiL,  J.  C.  McEwen,  as  trustee  in  bank- 
ruptcy of  the  Southern  Iron  Company,  a  cor- 
poration, filed  a  petition  agali;ist  W.  M.  Kel- 
ley,  W.  H.  D.  Totten,  Jr.,  and  W.  C.  Satter- 
fleld.  The  court  sustained  the  general  de- 
murrer of  the  defendants  Totten  and  Satter- 
field,  and  dismissed  the  petition  as  to  them, 
and  the  plaintiff  excepted. 

[1 1  The  pleaded  facts  were  to  the  following 
effect:  The  defendants  had  been  a  partner- 
ship for  the  purpose  of  mining  ores,  and  as 
such  partnership  had  acquired  assets  and  in- 
curred liabilities.  In  October,  1906,  they  ob- 
tained a  charter,  and  on  October  23,  1906, 
organized  a  corporation  known  as  the  South- 
em  Mining  Company,  with  a  capital  stock 
of  $10,000,  all  of  which  they  subscribed  for. 
Thereupon  they  elected  themselves  directors 
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of  the  corporation,  and  In  their  capacity  as 
directors  and  stockholders  took  over  to  the 
corporation  the  assets  and  liabilities  of  the 
partnership.  It  was  alleged  that  the  assets 
were  not  worth  more  than  $4,399.71,  and  that 
the  liabilities  amounted  to  $8,362.29.  The 
defendants  assumed  for  the  corporation  at 
least  $4,023.18  more  liabilities  than  they  re- 
ceived assets.  Subsequently  to  the  forma- 
tion of  the  corporation,  the  defendants  "di- 
verted cash  from  the  treasury  of  said  corpo- 
ration In  payment  of  a  part  of  the  liabilities 
of  said  partnership,  and  a  part  of  the  same 
are  still  being  held  by  creditors  of  said  bank- 
rupt corporation,  who  are  claiming  the  right  to 
the  payment  of  the  same  out  of  the  funds  of 
the  said  bankrupt  corporation.''  On  account 
of  the  unbusinesslike  method  of  keeping  the 
books  of  the  partnership  and  of  the  corpora- 
tion, and  the  failure  of  some  of  the  creditors 
to  file  claims  for  the  amounts  due  them, 
plaintiff  is  unable  to  allege  just  what  part 
of  the  liabilities  of  the  partnership  has  been 
paid,  and  what  part  are  proper  charges 
against  the  corporation.  The  assumption  of 
$4,023.18  of  the  liabilities  of  the  partnership 
was  without  consideration  to  the  corpora- 
tion. The  defendants  knew,  or  were  charge- 
able with  knowledge,  of  the  actual  market 
value  of  assets  taken  over  by  the  corporation. 
The  creditors  of  the  corporation  had  no 
knowledge,  actual  or  constructive,  of  the 
transaction  by  which  the  corporation  receiv- 
ed a  transfer  of  the  assets,  and  assumed  the 
liabilities  of  the  partnership.  The  corpora- 
tion wns  placed  in  bankruptcy  at  the  in- 
stance of  creditors,  and  the  plaintiff  was  du- 
ly appointed  and  qualified  as  Its  trustee  in 
bankruptcy.  "The  aforesaid  defendants  are 
Indebted  to  your  petitioner,  by  reason  of  the 
aforesaid  facts,  in  a  sum  equal  to  the  dif- 
ference between  the  liabilities  of  the  afore- 
said partnership  and  the  fair  market  value 
of  the  assets  of  the  aforesaid  partnership, 
and  in  at  least  the  sum  of  $4,023.18,"  and  in- 
terest The  prayers  were  "that  an  auditor 
be  appointed  to  ascertain  the  exact  amount 
of  the  difference  between  the  liabilities  and 
the  true  market  value  of  the  assets  of  the 
partnership  known  as  the  Southern  Iron  Com- 
pany on  the  23d  day  of  October,  1906,  and 
that  he  report  the  same  by  proper  order  to 
this  court;  that  petitioner  have  a  Judgment 
against  aforesaid  defendants,"  together  with 
interest  thereon,  and  for  general  relief. 

The  court  properly  sustained  the  general 
demurrer.  It  was  not  alleged  that  the  trans- 
action attacked  was  in  any  way  connected 
with  the  subscription  made  by  the  defend- 
ants to  the  capital  stock  of  the  corporation, 
and  there  is  no  attempt  to  hold  the  defend- 
ants liable  for  any  amount  unpaid  on  their 
subscription*  The  only  reference  in  the  peti- 
tion with  respect  to  the  defendants*  sub- 
scription to  the  capital  stock  is  the  one  to 
the  effect  that  they  were  the  subscribers  to 
the  entire  capital  stock  of  $10,000.  With  re- 
spect to  the  transaction  which  Is  the  subject- 


matter  of  the  suit,  the  allegation  is  that  the 
defendants  "took  over  to  said  corporation  the 
assets  of  the  aforesaid  partnership,  and  as- 
sumed the  liabilities  of  aforesaid  partner- 
ship." Construing  this  allegation  most 
strongly  against  the  pleader,  we  treat  it  as 
averring  a  bargain  and  sale  between  the  de- 
fendants and  the  corporation*  Under  this 
construction,  the  alleged  cause  of  action  is 
based  solely  upon  the  contention  that,  be- 
cause the  corporation  agreed  to  assume  more 
liabilities  than  it  received  assets,  and  be- 
cause the  defendants  as  directors  and  officers 
of  the  corporation  made  the  trade  for  it,  as 
individuals,  they  are  bound  to  see  that  the 
corporation  received  assets  equal  in  value 
to  the  liabilities  assumed.  But  it  Is  not  al- 
leged that  there  was  any  agreement  to  this 
effect  Under  the  allegations  of  the  petition, 
there  was  no  contract  between  the  individ- 
uals composing  the  partnership  and  the  cor- 
poration whereby  the  former  would  transfer 
to  the  latter  assets  equal  to  the  liabilities 
which  the  corporation  agreed  to  assume,  but 
merely  an  agreement  to  "take  over"  the  as- 
sets, and  assume  the  liabilities.  The  ac- 
tion is  not  one  seeking  to  rescind  an  alleg- 
ed fraudulent  transaction,  and  to  recover 
damages  sustained,  but  merely  to  recover  the 
difference  between  the  value  of  the  assets 
and  the  amount  of  the  liabilities,  because  of 
the  fact  that  the  officers  of  the  corporation 
acting  for  it  in  the  transaction  were  deal- 
ing with  themselves.  There  is  no  averment 
that  the  corporation  has  sustained  any  loss 
by  reason  of  the  transaction.  The  allega- 
tion that  subsequently  to  the  formation  of 
the  corporation  the  defendants  "diverted 
cash  from  the  treasury  of  said  corporation  in 
payment  of  a  part  of  the  liabilities  of  said 
partnership"  does  not  show  any  injury  to 
the  corporation.  Under  the  bargain  witb  the 
partnership,  the  corporation  was  to  pay  the 
liabilities  of  the  former,  and  it  does  not  ap^ 
pear  that  the  liabilities  alleged  to  have  been 
paid  by  it  were  in  excess  of  the  value  of  the 
assets  it  received,  or,  indeed,  that  the  funds 
thus  used  were  not  a  part  of  the  assets 
which  it  received  from  the  partnership,  and 
which  were  charged  with  the  payment  of  the 
partnership  debts.  No  contract  creating  lia- 
bility by  its  terms  being  alleged,  and  the  pe- 
tition failing  to  disclose  that  the  corporation 
has  suffered  any  injury  or  loss,  the  coart 
did  not  err  in  sustaining  the  general  demur- 
rer of  the  defendants  Satterfleld  and  Totten« 
and  dismissing  the  petition  as  to  them. 

[2]  The  bUl  of  exceptions  assigns  error  on 
the  sustaining  of  a  general  demurrer,  and 
dismissing  the  petition,  as  to  the  two  defend- 
ants above  named,  and  the  record  contains 
a  judgment  stating  that,  on  hearing  the  g&i' 
eral  demurrer  of  these  two  defendants,  it 
was  sustained,  and  the  case  dismissed  as  to 
them.  Accompanying  the  bill  of  exceptions 
is  an  agreement  of  counsel  asserting  that 
the  court  intended  to  sustain  a  general  de- 
murrer as  to  all  of  the  defendants,  and  also 
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an  order  of  the  Judge  passed  subsequently 
to  the  approval  of  the  bill  of  exceptions  at- 
tempting to  amend  the  record  so  as  to  con- 
form to  this  agreement.  This  was  beyond 
the  jurisdiction  of  the  trial  judge,  and  we 
consider  the  case  as  made  by  the  record.  Mc- 
Ewen  V.  Kelly,  79  S.  E.  777. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


a41  Oa.  150) 

INMAN  T.   BULLOCH  COUNTY. 
(Supreme  Court  of  Georgia.     Dec  13»  1913.) 

(8yllahu$  hy  the  Court.) 

Highways  (§  44*)— Establishment— Chanob 

OF  Location. 

Where  one  joins  with  other  persons  in 
making  application  for  an  alteration  in  on  old 
road,  and  petitions  that  the  new  road  be  laid 
out  along  the  route  which  passes  over  the  appli- 
cant's Iand»  and  commissioners  are  appointed 
under  the  provisions  of  Civ.  Code,  f  o40,  and 
where  they  proceed  to  mark  out  the  new  road 
along  a  route  agreed  upon  by  themselves  and  the 
landowner,  and  make  their  report,  and  the 
board  of  commissioners  of  the  county  pass  an 
order  that  the  report  thus  made  be  adopted, 
and  that  the  alteration  be  made  comformably 
thereto,  it  is  not  competent  for  the  board  of 
commissioners  to  have  the  new  road  construct- 
ed in  a  different  location  from  that  marked  out, 
and,  where  they  attempted  to  do  so,  they  should 
be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  27,  137-140 ;   Dec.  Dig.  §  44.*] 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  W.  L.  Inman  against  Bulloch 
County.  Judgment  for  defendant,  and  plain- 
tlflP  brings  error.    Reversed. 

Brannen  &  Booth,  of  Statesboro,  for  plain- 
tiff in  error.  Fred  T.  Lanier,  of  Statesboro, 
for  defendant  in  error. 

BEC^,  J.  Miss  Willie  B.  Inman  brought 
her  petition  against  the  county  of  Bulloch, 
seeking  to  enjoin  the  county  and  the  board 
of  county  commissioners  from  opening  a  road 
through  lands  belonging  to  her  along  a  cer- 
tain route  described  in  the  petition.  She  al- 
leged: In  the  year  1911  she  joined  with  cer- 
tain other  persons  in  petitioning  that  a  road 
be  laid  out  "which  would  have  the  effect  of 
straightening  a  public  road  then  existing, 
and  in  use,  by  laying  out  a  road  along  a  new 
route  which,  for  a  part  of  the  way,  would 
pass  through  her  lands.  The  board  of  coun- 
ty commissioners  appointed  three  commis- 
sioners with  authority  to  review  the  propos- 
ed change  in  the  road,  and  to  make  a  report 
to  the  board  of  county  commissioners  as  to 
its  public  utility,  convenience,  etc.,  and  to 
mark  out  the  proposed  changes.  Under  the 
proposed  alteration  the  new  road  traversed 
the  lands  of  petitioner,  and  the  route  along 
which  the  new  road  would  pass  was  marked 
out  by  the  three  commissioners,  making  a 
straight  road  from  a  designated  point  to  a 
given    terminus;   and  petitioner,  because  of 


the  recognized  public  utility  and  convenience 
of  the  change,  consented  that  the  road  be 
laid  out  and  constructed  across  her  lands  as 
marked  out  by  the  commissioners.  On  Au- 
gust 27,  1911,  an  order  was  passed  by  the 
board  of  county  commissioners  granting  the 
change  in  the  road  as  petitioned  for,  and 
establishing  the  new  road.  No  steps  were 
taken  to  actually  lay  out  the  road,  further 
marking  it  off,  until  January  21,  1913,  and 
upon  this  date  the  board  of  county  commis- 
sioners then  in  office  passed  an  order  requir- 
ing that  the  road  "formerly  granted"  be 
opened  up  by  contract  labor.  One  of  the 
commissioners  then  contracted  with  one  Quat- 
tlebaum  to  open  up  the  proposed  road;  but, 
instead  of  following  the  route  that  had  been 
marked  out  and  located  in  1911,  they  chose 
another  route  in  an  entirely  different  location 
through  petitioner's  lands  from  that  which 
had  been  agreed  upon  and  marked  out  in 
1911  by  the  commissioners  with  her  consent, 
and  proceeded  to  do  certain  work  on  the 
same  property  toward  opening  it  for  pubUc 
use  ahd  travel.  At  the  interlocutory  hear- 
ing the  temporary  restraining  order  previous- 
ly granted  was  dissolved,  and  the  Injunction 
denied.  To  this  judgment,  the  plaintiff  ex- 
cepted. 

It  was  competent  for  the  board  of  county 
commissioners  of  Bulloch  county,  a  board 
created  under  the  provisions  of  an  act  ap- 
proved August  18,  1903  (Acts  1903,  p.  322), 
by  compliance  with  the  provisions  of  Civil 
Code,  i§  640-642,  to  alter  the  route  in  an  old 
road  where  the  alteration  sought  or  proposed 
was  found  to  be  of  public  utility  by  road  com- 
missioners duly  appointed.  But,  before  the 
alteration  in  an  old  road  could  be  made,  and 
a  new  route  laid  out  through  the  lands  of  an 
owner  so  as  to  make  the  order  for  the  laying 
out  of  the  new  route  effective,  it  was  neces- 
sary that  the  notice  required  in  section  642 
of  the  Civil  Code  should  be  given.  No  pro- 
vision in  the  section  last  referred  to  is  made 
for  giving  applicants  for  the  alteration  in 
the  road  any  notice.  In  fact,  in  making  pro- 
vision for  giving  the  notice,  applicants  for 
the  proposed  alteration  are  excepted.  The 
applicants  are  presumed,  of  course,  to  take 
notice  of  the  proceedings  had  in  compliance 
with  their  application.  The  purpose  of  giv- 
ing notice  to  other  landowners  through  whose 
land  the  proposed  alteration  will  pass  is  that 
they  may  put  in  their  claims  for  damages, 
and,  if  they  fail  to  do  this  at  once,  they  are 
forever  after  estopped.  Civil  Code,  §  642. 
The  petitioner  in  this  case  who  was  one  of 
the  applicants  for  the  alteration,  in  view  of 
the  fact  that  a  route  along  which  she  was 
willing  for  the  road  to  be  constructed  was 
selected  and  marked  out  by  the  commission- 
ers, was  satisfied  to  have  the  road  construct- 
ed there  without  compensation  to  her  for  th^ 
land  taken,  and  without  making  any  claim 
for   damages.     Afterwards,    without   agree- 
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ment  on  her  part  to  any  change  In  the  loca- 
tion of  the  new  route,  the  board  of  commis- 
sioners ordered  the  alteration  or  the  new 
route  to  be  laid  out  along  and  over  a  differ- 
ent strip  of  land  through  her  property  from 
which  she  had  agreed  to.  This  they  could 
not  do.  They  had  obtained  her  consent  to 
open  the  road  through  her  lands  along  a  def- 
inite fixed  route.  Having  obtained  her  con- 
sent to  open  the  road  along  this  route,  and 
oyer  a  particular  strip  of  land,  and  the  new 
route  having  been  definitely  fixed  and  mark- 
ed, and  she  having  conducted  herself  with 
reference  to  this  route  so  marked  out  as  ta 
estop  herself  from  objecting  thereto,  they 
could  not  select  an  entirely  new  and  different 
route  without  proceeding  anew  under  the 
provisions  of  sections  640-^642  of  the  Civil 
Code.  To  appoint  three  commissioners,  and 
have  them  mark  out  a  definite  route  in  ac- 
cordance with  an  application  for  an  altera- 
tion, which  route  was  adopted  by  an  order 
duly  passed,  and  then  to  proceed  to  open  a 
route  over  an  entirely  different  strip  of  land, 
is  not  a  compliance  with  the  Code  sections 
above  referred  to,  which  are  controlling  in 
the  matter  of  opening  up  new  roads,  and 
making  alterations  in  old  ones.  And  a  pub- 
lic road  opened  up  as  an  alteration  of  an  old 
road  is  void,  unless  those  sections  are  compli- 
ed with. 

The  allegations  of  the  petition  showing 
that  the  board  of  commissioners  of  Bulloch 
county  are  about  to  open  up  the  new  route 
complained  of  along  an  entirely  different 
strip  of  land  from  that  which  had  been  previ- 
ously marked  out  by  the  road  commissioners, 
and  agreed  to  by  the  complaining  landowner, 
and  those  allegations  being  supported  by  un- 
controverted  evidence,  the  injunction  should 
have  been  granted. 

Judgment  reversed.  All  the  Justices  con- 
car. 

(141  Qa.  172)  — == 

CBNTRAIi  GEORGIA  POWER  CO.  ▼. 

STUBBS. 

(Supreme  Court  of  Georgia.     Dec.  19,  1913.) 

(Byllahus  ly  the  Court.) 

1.  Constitutional  Law  (§§  82,  125,  191,  205, 
206,  249,  305*)  —  CoBPORATiONS  (§  5(&*)  — 
Venue  (§§  3,  19*)— Equal  Protection- 
Due  Process— Abridgment  of  Privileges 
—Action  Against  Corporation. 

Where  an  electric  company,  engaged  in 
the  business  of  generating  electricity,  and  trans- 
mitting it  over  wires  to  various  parts  of  the 
state,  has  its  principal  office  in  one  county, 
and  its  dam  and  power  plant  for  generating  the 
electricity  in  another,  it  is  liable  to  suit  in  still 
another  county  for  damage  there .  caused  by 
water  backed  into  such  county,  although  it  has 
there  no  office,  agent,  agency,  or  transmission 
line. 

(a)  In  such  a  case,  an  act  of  the  Legislature 
(Laws  1912,  p.  68,  §  4)  fixing  the  venue  of  suits 
against  such  companies  in  the  county  where  the 
cause  of  action  arises  does  not  violate  the  pro- 
vision of  article  6,  §  16,  par.  6,  of  the  Constitu- 
tion of  this  state  (Civ.  Code  1910,  §  6543), 
which  declares  that  "all  other  cases  shall  be 


tried  in  the  county  where  the  defendant  re- 
sides." 

(b)  Nor  does  such  act  violate  the  provisiontt 
of  article  1,  §  1,  par.  25,  of  the  Constitution  ot 
this  state  (Civ.  (Jode  1910,  {  6381).  which  de- 
clares that  "all  citizens  of  the  United  States, 
resident  in  this  state,  are  declared  citizens  of 
this  state;  and  it  shall  be  the  duty  of  the  Gen- 
eral Assembly  to  enact  such  laws  as  will  pro- 
tect them  in  the  full  enjoyment  of  their  rights, 
privileges,  and  immunities  due  to  such  citizen- 
ship." 

(c)  Nor  does  the  act  violate  article  1,  S  3,  par. 
2,  of  the  Constitution  of  this  state  (Civ.  Ck>de 
1910,  I  6389),  which  reads:  "No  bill  of  at- 
tainder, ex  post  facto  law,  retroactive  law,  or 
laws  impairing  the  obligation  of  contracts,  or 
making  irrevocable  grants  or  special  privileges 
or  immunities,  shall  be  passed. ' 

(d)  Nor  does  the  act  violate  article  1,  I  If 
par.  3,  of  the  Constitution  of  this  state  (CIt. 
Code  1910,  I  6359),  which  provides  that  "no 
person  shall  be  deprived  of  life,  liberty,  or 
property,  except  by  due  process  of  Law;'  nor 
amendment  14  of  the  Constitution  of  the  Unit- 
ed States,  which  declares  that:  "All  persons 
bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizeni 
of  the  United  States,  and  of  the  states  where- 
in they  reside.  No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
law." 

(e)  Nor  does  the  act  violate  article  1,  f  1, 
par.  2,  of  the  Constitution  of  this  state,  which 
says  that  "protection  t6  person  and  property 
is  the  paramount  duty  of  government,  and  shall 
be  impartial  and  complete." 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional  Law,  Cent  Dig.  §8  149,  362-413,  591- 
648.  710,  925-927 ;  Dec.  Dig.  |f  82,  126.  191, 
205,  206,  249,  305;*  Corporations.  Cent  Dig. 
S$  1835-1939,  1942-1946;  Dec.  Dig.  {  503;* 
Venue,  Cent  Dig.  §{  2,  38;  Dec  Dig.  §§  3^ 
19.*] 

2.  Damages  (§  146*)  —  NxnsANCK  (§  50*)  — 
Damages  Recovebable—Pleadinq— Meas- 
ure OF  Damages. 

Where  an  electric  company  erected  a  dam 
and  created  a  reservoir  for  the  purpose  of  gen- 
erating electricity,  and  the  reservoir  contained 
stagnant  water,  in  which  mosquitoes  were  bred, 
and  miasma  created,  which  caused  the  sickness 
of  manv  people  in  the  vicinity  of  the  pond, 
some  of  whom  moved  away,  and  others  died, 
and  thus  prevented  the  plaintiff  from  renting 
his  storehouse,  and  prevented  customers  from 
patronizing  his  mill,  such  failure  to  rent  and 
loss  of  profits  would  not  be  the  basis  to  recov- 
er damages  by  the  plaintiff  from  the  defendant 
company,  imless  the  injury  to  those  who  were 
made  sick  and  moved  away,  etc.,  was  shown  to 
have  been  willful,  and  done  for  the  purpose  of 
injuring  the  plaintiff. 

(a)  In  sa  far  as  the  plaintiff,  under  the  alle- 
gations contained  in  paragraph  16  of  the  peti- 
tion as  amended,  seeks  to  recover  damages  for 
loss  of  the  crops  of  bis  tenants,  the  petition  is 
subject  to  the  demurrer  filed  against  it 

(b)  The  owner  of  farm  lands  upon  which  is 
located  his  dwelling  house,  in  which  he  and  his 
family  resides,  may  recover  damages  for  t^e 
sickness  of  himself  and  family  occasioned  by  the 
creation  or  maintenance  by  another  of  a  nui- 
sance which  is  adjacent  to  the  farm  and  dwell- 
ing. 

(c)  Where  suit  is  brought  against  an  electric 
company  to  recover  damages  alleged  to  have 
been  caused  by  the  construction  of  a  reservoir, 
and    the   ponding    of    water    therein,    and    so 
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maintaimng  the  same  as  to  constitute  a  nui- 
sance  dangerons  to  the  life,  health,  and  proper- 
ty of  the  plaintiff,  and  it  is  alleged  that  the 
nuisance  is  part  of  an  electric  system  which  is 
permanent,  and  intended  to  remain  forever,  and 
that  the  nuisance  is  of  such  a  permanent  char- 
acter that  it  cannot  be  abated,  and,  if  abated, 
the  permanent  damages  to  the  plaintiff's  land 
would  be  the  same,  as  the  abatement  of  the 
nnisance  would  not  lessen  the  damage  to  the 
entire  value  of  the  land,  such  averment^  of 
permanent  damases  is  not  subject  to  the  objec- 
tion that  under  the  aflegations  only  a  temporary 
nuisance,  if  any,  is  shown,  and  that  the  plain- 
tiff is  entitled  to  recover,  if  at  all,  only  the 
damages  sustained  until  the  commencement  of 
the  suit. 

(d)  In  such  a  case,  the  plaintiff  is  entitled  to 
recover,  if  at  all,  the  entire  damages  in  one 
action,  measured  by  the  difference  between  the 
value  of  the  land  prior  to  the  creation  of  the 
nuisance  and  its  diminished  value  on  account  of 
the  nuisance,  to  which  speclid  damages  may  be 
added»  if  a  proper  case  therefpr  is  made. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  411:  Dec.  Dig.  il4S-*  Nuisance, 
Cent.  Dig.  if  lia-127;   Dec.  Dig.  §  50.*] 

S.    DaVAGES  (J  148*)  —  PUBADING  —  EXPENSES 

INCUBKED— Itemized   Statement. 

A  general  allegation  that  the  plaintiff  is 
entitled  to  damages  caused  by  the  nuisance,  be- 
cause, "during  the  fall  and  winter  of  1911  and 
1912,  covering  a  period  from  August  1,  1911, 
to  April  1,  1912,  petitioner  incurred  and  ex- 
pended for  physician's  services  to  himself,  wife, 
and  children  the  sum  of  $500,  and  for  medicines 
for  himself,  wife,  and  children  the  sum  of  $200," 
is  not  subject  to  special  demurrer  calling  for 
an  itemized  statement  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §|  410.  412;   Dec.  Dig.  §  148.*] 

Error  from  Superior  Court,  Newton  Coun- 
ty ;  L.  S.  Boan,  Judge. 

Action  by  J.  T.  Stubbs  against  the  Central 
Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed in  part,  and  reversed  In  part,  with  direc- 
tions. 

J.  F.  Stubbs  brought  suit  against  the  Cen- 
tral Georgia  Power  Company,  alleging  as 
follows:  The  defendant  was  chartered  by  the 
laws  of  Georgia,  and  is  an  electric  company 
engaged  in  the  business  of  generating  elec- 
tricity, and  in  transmitting  the  same  over 
wires  to  various  parts  of  the  state  of  Geor- 
gia, and  has  its  principal  office  and  place  of 
business  in  Bibb  county,  Ga.  The  plaintiff 
Is  the  owner  .of  522  acrea  of  land  in  Newton 
county,  in  the  forks  of  the  bellow  and  Alcovy 
rivers,  and  being  his  **Home  Place."  The 
defendant  Is  the  owner  and  operator  of  an 
electric  power  plant  located  on  the  Ocmulgee 
river  in  Butts  county,  Ga.,  several  miles 
below  the  lands  of  the  plaintifl,  and,  for  the 
purpose  of  procuring  power  with  which  to 
generate  electricity,  has  erected  an  immense 
dam  about  100  feet  high  across  the  Ocmulgee 
river  at  that  iK)lnt  The  dam  backs  the 
water  in  the  Ocmulgee  river.  South  river, 
and  Alcovy  river  above  the  same,  up  the 
three  rivers  for  a  distance  of  about  15 
miles,  which  backwater  reaches  the  edge  of 
plaintifTs   land,    and   almost   surrounds   it 


Much  of  this  water  which  surrounds  peti- 
tioner's land  is  stagnant  water.  The  defend- 
ant is  the  owner  of  an  immense  reservoir, 
about  15  miles  in  length  and  from  1  to  5 
miles  In  width,  which  is  now  covered  with 
water  backed  upon  it  from  the  dam,  which 
water  almost  entirely  surrounds  the  plain- 
tiff's land.  The  defendant  negligently  left 
a  large  amount  of  growing  trees,  dead  trees, 
stumps,  fallen  timber,  brush,  and  other  trash 
in  the  reservoir,  and  badced  the  water  upon 
and  over  the  same,  which  has  decayed,  and 
on  account  of  the  decaying  timber,  stumps, 
etc.,  together  with  the  fact  that  much  of 
the  water  is  stagnant,  and  cannot  flow  off, 
the  air  has  been  poisoned  for  miles  around 
the  pond.  The  ponding  of  the  water  bas 
caused  the  air  to  become  impregnated  with 
miasma,  malaria,  and  other  poisonous  germs, 
and  noxious  odors,  which  extend  over  the 
entire  country,  and  over  all  of  the  plaintiff's 
land^  The  poisoned  air  has  bred  and  is  stlU 
breeding  diseases  known  as  chills  and  fever, 
and  malarial  fever,  and  has  made  nearly  all 
the  people  who  resided  on  plaintiff's  land,  and 
in  the  entire  country  around  it  for  7  or  8 
miles  in  all  directions,  sick  with  chills  and 
fever,  or  malarial  fever,  and  many  of  them 
have  died  from  said  diseases.  The  ponding 
of  the  water,  mixed  with  the  decaying  trees, 
etc.,  has  also  caused  millions  of  mosquitoes 
of  the  disease  breeding  type  to  breed  in  and 
around  the  reservoir,  and  to  scatter  over  all 
of  plaintiff's  land  and  the  surrounding  coun- 
try, and  has  made  nearly  all  the  people  who 
reside  on  plaintiff's  land,  and  for  7  or  8  miles 
around  it  in  all  dire^itlons,  sick  with  chills 
and  fever,  or  malarial  fever,  and  many  of 
them  have  died  from  these  diseases.  The  de- 
fendant, since  the  dam  was  finished  and  the 
reservoir  was  filled  with  water  in  December, 
1910,  or  January,  1911,  has  kept  and  main- 
tained the  reservoir,  and  is  now  maintaining 
'it,  in  the  same  condition  described  above. 
Up  to  the  time  of  the  building  of  the  dam, 
etc.,  there  were  no  chUls  and  fever,  malarial 
fever,  or  other  diseases  of  the  kind  in  the 
neighborhood,  and  plaintiff  and  his  family 
enjoyed  good  health;  but  early  in  the  sum- 
mer of  1911  he,  and  his  wife,  and  six  minor 
children  were  stricken  with  malarial  fever, 
and  were  unable  to  work  during  the  rest  of  the 
year  (about  six  months),  and  they  continued 
sick  until  the  end  of  the  year,  when  they  were 
all  compelled  to  move  away  from  their  home 
on  account  of  the  sickness,  and  from  fear 
of  death  from  the  same.  They  still  suffer 
from  the  sickness,  and  have  to  take  medicine. 
During  the  time  they  were  sick  they  suffered 
great  pain  and  mental  anguish,  and  plain- 
tiff was  compelled  to  pay  large  sums  to 
physicians  for  attending  himself,  and  his 
wife,  and  children,  and  for  medicines.  All 
the  sickness  of  himself  and  family  was  caus- 
ed by  the  poisonous  air  from  the  reservoir, 
and  from  the  bites  of  mosquitoes  in  and 
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around  the  reservoir,  etc.  Damages  are  al- 
leged In  the  sum  of  $2,000  for  loss  of  services 
of  the  plaintiff,  and  his  wife,  and  children  on 
account  of  sickness,  $1,000  for  physicians* 
bills  incurred,  and  for  medicine,  and  $2,000 
for  his  own  pain  and  suffering.  He  also  al- 
leglBs  damages  on  account  of  the  sickness  of 
his  tenants,  rendering  them  unable  to  gather 
his  crops,  and  injury  to  his  crops,  etc., 
amounting  to  $2,900.  By  reason  of  the  alleg- 
ed nuisance  tenants  and  laborers  cannot  be 
induced  to  live  upon  his  land  on  any  terms, 
he  cannot  rent  it,  and  it  has  not  been  rented 
since  1911 ;  and  by  reason  6t  all  the  fore- 
going facts  his  home  has  been  destroyed,  and 
his  land  rendered  almost  worthless.  Before 
the  dam  was  erected,  and  the  reservoir  was 
filled,  his  land  was  in  a  high  state  of  cultiva- 
tion, and  worth  $50  per  acre,  or  $13,050.  He 
also  alleges  damages  by  reason  of  the  total 
destruction  of  the  value  of  a  storehouse  on 
his  land,  which  he  cannot  rent,  in  the  sum 
of  $1,500,  and  damages  to  a  gristmill  in  the 
sum  of  $3,000,  because  his  milling  business 
has  been  completely  broken  up  and  destroy- 
ed. His  land,  storehouse,  and  millhouse  are 
all  located  in  Newton  county,  and  the  part  of 
the  reservoir  which  caused  the  damage  is  in 
Newton  county.  By  amendment  to  the  peti- 
tion it  is  alleged,  in  substance,  that  the  res- 
ervoir commences  at  the  power  plant  of  the 
defendant  in  Butts  county,  and  extends 
through  that  county  to  Newton  county,  and 
on,  in,  and  through  Newton  county  for  a 
distance  of  several  miles,  making  one  con- 
tinuous and  unbroken  reservoir  and  pond  of 
water  all  the  way  from  the  power  plant  in 
Butts  county  to  plaintiff's  land  in  Newton 
county,  which  reservoir  the  defendant  con- 
structed for  its  entire  length  through  both  of 
the  counties,  and  that  part  of  the  reservoir 
and  pond  of  water  that  is  In  Newton  county 
is  a  necessary  part  and  parcel  of  the  de- 
fendant's entire  power  plant,  and  cannot  be 
disconnected  from  the  same,  and,  while  the 
defendant  may  not  have  an  agent  in  Newton 
cotinty,  it  does  necessarily  carry  on  its  busi- 
ness in  that  county  in  the  keeping  up  and 
maintaining  that  part  of  its  reservoir  that 
is  located  in  that  county.  During  the  time 
plaintiff,  and  his  wife,  and  children  were 
sick,  his  services  were  worth  $500,  the  ser- 
\'ices  of  his  wife  were  worth  $500,  and  the 
services  of  the  minor  children  were  worth 
$700.  He  did  farmwork,  ran  his  mill,  and 
looked  after  his  business  generally.  His 
children  ^id  farmwork,  housework,  and  any- 
thing that  came  to  hand;  and  his  wife  did 
general  housework  and  any  other  work 
around  the  house  that  was  necessary.  There 
were  a  number  of  amendments  to  meet  the 
special  grounds  of  demurrer  as  to  itemizing 
the  damages  alleged,  etc.  The  amendment 
also  alleges  that  the  erection  of  the  reservoir 
and  the  ponding  of  so  much  water  therein  In 
Newton  county  constitutes  a  nuisance  danger- 
ous to  life,  health,  and  property,  and  this 


nuisance  is  part  and  parcel  of  a  $3,000,000 
plant  and  electric  system  erected  and  carried 
on  by  the  defendant,  all  of  which  is  penna- 
ent,  and  intended  to  remain  forever.  The 
nuisance  is  of  such  a  permanent  character 
that  it  cannot  be  abated,  and,  if  abated,  the 
permanent  damage  to  plaintiff's  land  would 
be  the  same,  as  the  abatement  of  the  nuisance 
would  not  lessen  the  damage  to  the  land. 

At  the  appearance  term  the  defendant, 
among  other  pleadings,  filed  a  demurrer  to 
the  petition,  on  both  general  and  special 
grounds.  In  addition  to  challenging  the 
plaintiff's  right  to  recover  upon  the  facts  al- 
leged, it  raised  the  question  whether,  under 
the  allegations  of  the  petition,  the  court  was 
without  jurisdiction  of  the  defendant.  The 
defendant  demurred,  also»  to  the  allegations 
that  the  value  of  the  plaintiff's  land  is 
permanently  diminished  or  destroyed  as  a 
result  of  the  wrongs  and  injuries  complained 
of,  and  to  those  seeking  a  recovery  therefor 
upon  the  theory  that  the  nuisance  complained 
of  Is  permanent:  (a)  Because  such  damages 
are  not  the  natural,  direct,  and  proximate  re- 
sult of  the  wrongs  and  injuries  complained 
of;  (b)  Because,  under  the  allegations,  only 
a  temporary  nuisance,  if  any,  is  shown,  and, 
there  being  no  presumption  of  law  that  the 
nuisance  will  be  cdntlnued  in  the  future,  to 
the  injury  of  the  plaintiff,  he  is  entitled  to 
recover,  it  at  all,  only  the  damages  sustained 
until  the  commencement  of  the  action,  and 
cannot,  as  matter  of  law,  recover  for  such 
damages  as  the  alleged  permanent  depreda- 
tion or  destruction  of  the  market  value  of 
the  land  as  set  out  In  the  petition.  The  court 
overruled  the  demurrers,  and  the  defendant 
excepted. 

Hatcher  &  Smith,  of  Macon,  and  Greene  F. 
Johnson,  of  Monticello,  for  plaintiff  in  er- 
ror. E.  J.  Reagan,  of  McDonough,  for  de- 
fendant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  demurrers  raise  two  leading 
questions  in  this  case:  (a)  Whether  the  su- 
perior court  of  Newton  county,  under  the  al- 
legations of  the  petition,  has  Jurisdiction  of 
the  defendant  (b)  Whether  the  damages  sued 
for  are  permanent,  and  can  be  recovered  In 
one  action. 

We  consider  first  the  question  of  Jurisdic- 
tion. The  act  of  the  General  Assembly  of 
1912  (Acts  of  1912,  p.  68,  S  4)  declares :  "All 
railroad  and  electric  companies  shall  be 
sued  in  the  county  in  which  the  cause  of 
action  originated  by  any  one  whose  person 
or  property  has  been  injured  by  such  railroad 
or  electric  company,  its  officers  or  agents  or 
employes  for  the  purpose  of  recovering  dam- 
ages for  such  injuries;  and  also  on  all 
contracts  made  or  to  be  performed  In  the 
county  where  suit  is  brought;  any  Judgment 
rendered  in  any  other  county  than  the  one 
in  which  the  cause  so  originated  shall  be  ut- 
terly void.    But  if  the  cause  of  action  arises 
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in  a  county  where  the  railroads  or  electric 
company  liable  to  suit  has  no  agent,  then 
service  may  be  perfected  by  the  issuance  of 
a  second  original,  copy  to  be  served  upon 
said  company  in  the  county  of  its  principal 
office  and  place  of  business,  if  in  this  state,  and 
if  not,  then  on  any  agent  of  said  company,  or 
then  suit  may  be  brought  in  the  county  of  the 
residence  of  such  company.  ♦  •  •  The  fol- 
lowing electric  companies  shall  be  embraced 
within  the  provisions  of  this  Oode  section, 
to  wit:  First,  electric  companies  owning  a 
generating  plant  in  one  county  and  having  its 
situs  or  principal  office  either  in  some  other 
county  of  this  state,  or  beyond  the  limits  of 
this  state;  second,  an  electric  company  op- 
erating a  generating  plant,  whether  under 
lease  or  otherwise,  in  one  county  and  hay- 
ing its  situs  or  principal  office  either  in  some 
other  county  of  this  state  or  beyond  the  lim- 
its of  this  state;  third,  an  electric  compa- 
ny owning  a  transmission  line  located  in 
one  county  and  having  its  situs  or  principal 
office  In  some  other  county  of  this  state  or 
beyond  the  limits  of  this  state;  fourth,  an 
electric  company  operating,  whether  under 
least  or  otherwise,  a  transmission  line  locat- 
ed in  one  county  and  having  its  situs  or  prin- 
cipal office  in  some  other  county  of  this  state; 
*  *  *  fifth,  an  electric  company  owning  a 
transmission  line  located  in,  or  extending 
through,  more  than  one  county;  sixth,  an 
electric  company  operating,  whether  under 
lease  or  otherwise,  a  transmission  line  locate 
ed  in  or  extending  through  more  than  one 
county.**  In  one  ground  of  its  demurrer  the 
defendant  insists  that  the  act  does  not  give 
the  superior  court  of  Newton  county  Juris- 
diction over  it,  for  the  reason  that  the  de- 
fendant does  not  reside,  has  no  agency,  or 
generating  plant,  or  transmission  line,  and 
does  no  business  whatever  in  the  county  of 
Newton,  one  or  more  of  which  conditions  are 
contemplated,  and  are  necessary  to  confer 
Jurisdiction  under  the  act.  It  will  be  seen 
that,  by  the  terms  of  the  act,  "all  railroad 
and  electric  companies"  shall  be  sued  in  the 
county  in  which  the  cause  of  action  originat- 
ed. It  is  alleged  In  the  petition  that  the 
cause  of  action  originated  in  Newton  coun- 
ty. We  think  the  allegations  as  to  this  are 
sufficient  to  show,  if  true  (and  they  must  be 
so  taken  on  demurrer),  that  the  damage  orig- 
inated in  Newton  county.  But  it  is  insisted 
that,  under  the  definitions  of  what  constitute 
electric  companies  within  the  meaning  of 
the  act,  as  set  out  in  the  quotation  above, 
some  county  other  than  Newton  has  Jurisdic- 
tion of  the  suit  We  do  not  think  that  the 
construction  contended  for  by  the  plaintift  in 
error  is  in  accord  with  the  evident  legisla- 
tive purpose.  The  Legislature  was  amend- 
ing a  section  of  the  Code  which  provided  that 
all  railroad  companies  must  be  sued  in  the 
county  where  the  cause  of  action  originated, 
and  the  evident  purpose  of  the  amendment 
was  to  make  the  same  provisions  of  the  Code 


apply  to  ''air*  electric  companies  falling  with- 
in the  definition  contained  in  the  amending 
act  The  particular  classes  of  electric  com- 
panies which  could  be  sued  In  the  county 
where  the  cause  of  action  originated  are 
enumerated  In  the  act,  without  regard  to 
whether  the  cause  of  action  was  originated 
by  either  of  the  Instrumentalities  mentioned 
in  the  definition.  The  venue  of  the  suit  is  in 
the  county  where  the  cause  of  action  origi- 
nated. The  electric  company  which  can  be 
sued  in  that  county  is  one  falling  within 
the  definitions  contained  in  the  act  The 
act  provides  that  "the  words  'electric  compa- 
ny' as  used  herein  shall  embrace  and  in- 
clude both  all  Joint  stock  companies  engag- 
ed in  the  business  of  either  generating  or 
transmitting  electricity  for  light,  heat,  pow- 
er or  other  commercial  purposes."  This  lan- 
guage is  broad  enough  to  Include  the  defend- 
ant electric  company,  and,  even  if  it  be  con- 
strued that  the  numbered  definitions  .which 
immediately  follow  it  (and  which  have  been 
quoted  in  full  hereinabove)  serve  to  restrict 
or  limit  it,  the  defendant  would  still  be  in- 
cluded in  one  or  more  of  the  classes  of  com- 
panies enumerated  in  the  special  definitions. 
Falling,  therefore,  within  the  definitions  con- 
tained in  the  act,  it  must  be  sued — where? 
In  the  county  where  the  cause  of  action  orig- 
inated. The  allegations  of  the  petition  are 
sufficient  to  show  that  the  cause  of  action 
originated  in  the  county  of  Newton.  Conse- 
quently the  court  of  that  county  has  Jurisdic- 
tion of  the  suit  so  far  as  the  allegations  of 
the  present  petition  and  demurrer  are  con- 
cerned. It  is  argued  that  the  petition  does 
not  allege  that  the  defendant  company  has 
an  agent,  agency,  transmission  lines,  or  place 
of  business  in  Newton  county,  so  as  to  bring 
it  within  the  operation  of  section  2259  of 
the  Civil  Code  of  1910  as  construed  by  this 
court  in  the  case  of  Tuggle  v.  Enterprise 
Lumber  Co.,  123  Ga.  480,  51  S.  E.  433.  It  Is 
sufficient  to  S4y  that  the  Legislature  passed 
the  act  of  1912,  abov^  referred  to,  subse- 
quently to  the  rendition  of  that  decision,  and 
in  that  act  it  is  provided :  "But  if  the  cause 
of  action  arises  in  a  county  where  the  rail- 
road or  electric  company  liable  to  suit  has 
no  agent,  then  service  may  be  perfected  by 
the  issuance  of  a  second  original  copy  to  be 
served  upon  said  company  in  the  county  of 
its  principal  place  of  business,  if  in  this 
state,  and  if  not,  then  on  any  agent  of  said 
company." 

It  is  further  Insisted  that  this  act,  if  held 
applicable  to  the  defendant  company  as  to 
the  present  suit,  is  in  violation  of  article  6, 
S  16.  par.  6,  of  the  Constitution  of  the  state 
of  Georgia  (Civil  Code  1910,  {  6543),  which 
provides  that  "all  other  civil  cases  shall  be 
tried  in  the  county  where  the  defendant  re- 
sides," etc.  It  is  also  insisted  that  the  act 
violates  article  1,  par.  25,  of  the  (Constitu- 
tion of  the  state  (avil  Code  1910,  §  6381), 
which    says:    "All   citizens  of   the   United 
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States,  resident  in  this  state,  are  declared 
citizens  of  this  state;  and  It  sihall  be  the 
duty  of  the  General  Assembly  to  enact  such 
laws  as  will  protect  them  In  the  full  enjoy- 
ment of  the  rights,  privileges,  and  Immuni- 
ties due  to  such  citizenship.'*  Also,  that  the 
act  violates  article  1,  §  3,  par.  2,  of  the  Con- 
stitution of  this  state  (Civil  Code  1910,  S 
6389),  which  says:  "No  bill  of  attainder,  ex 
post  facto  law,  retroactive  law,  or  law  Im- 
pairing the  obligation  of  contracts,  or  making 
Irrevocable  grants  of  special  privileges  or 
Immunities  shall  be  passed/'  Also,  that  the 
act  violates  article  1,  §  1,  par.  3,  of  the  Con- 
stitution of  this  state  (Civil  Code  1910,  i 
6359),  which  says:  "No  person  shall  be  de- 
prived of  life,  liberty,  or  property,  except  by 
due  process  of  law;"  and  amendment  14 
of  the  Constitution  of  the  United  States  (CIy- 
11  Code  1910,  S  6700),  which  provides:  "All 
persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States,  and  of 
the  state  wherein  they  reside.  No  state  shall 
maice  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  the  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any' 
person  within  its  jurisdiction  £he  equal  pro- 
tection of  the  laws."  Also,  that  the  act  vio- 
lates article  1,  S  2,  par.  2,  of  the  (Constitu- 
tion of  the  state  of  (Georgia,  which  declares: 
'Trotection  to  persons  and  propeity  is  the 
paramount  duty  of  government,  and  shall  be 
Impartial  and  complete.*'  It  is  further  con- 
tended that,  the  cause  of  action  alleged  in 
the  petition  having  accrued  prior  to  the  ap- 
proval of  the  act  of  1912,  that  act  cannot  be 
held  applicable  thereto. 

We  do  not  think  that  the  act  in  question  is 
unconstitutional  for  any  of  the  reasons  as- 
signed in  the  demurrer.  It  ia  not  retroactive. 
The  act  is  remedial  in  its  nature,  and  merely 
fixes  the  place  where  the  venue  in  a  suit*  like 
the  present  shall  be. '  The  case  of  Maynard 
V.  Marshall,  91  Oa.  840,  845, 18  S.  B.  403,  404, 
is  cited  by  the  plaintiff  in  error,  wherein 
Judge  Bleckley  said:  "It  is  also  a  general 
rule  applicable  to  amending  statutes  that 
they  are  to  be  construed  as  Intended  to  have 
operation  on  future  transactions  only,  and  as 
having  no  retroactive  purpose  not  plainly 
expressed."  While  the  act  of  1912  Is  amend- 
atory of  the  law  as  then  existing  with  refer- 
ence to  the  venue  of  suits  of  the  kind  like 
the  present,  the  statement  of  the  general 
rule  as  to  retroactive  statutes  made  by  Judge 
Bleckley  can  have  no  application  to  a  case 
of  the  kind  with  which  we  are  dealing. 
There  the  amendatory  act  dealt  'with  the 
right  to  recover  interest — ^the  substance  of 
the  thing — but  here  the  act  relates  merely  to 
the  place  where  the  right  may  be  enforced. 
It  is  remedial,  and  Is  not  retroactive  within 
the  meaning  of  the  provision  of  the  Consti- 
tution cited.    See  Jefferson  Fire  Insurance 


Co.  y.  Brackln,  140  6a.  637,  79  S.  E.  467.  In 
the  case  of  Georgia  Railroad,  etc.,  Co.  v. 
Bennefield,  138  Ga.  670,  75  S.  E.  981,  Justice 
Fish  said :  *'If,  when  an  action  is  brought  in 
the  county  in  which  the  cause  of  action 
originated,  where  the  defendant  company 
has  no  agent,  the  court  has  power  to  perfect 
service  upon  the  defendant,  it  must  be  true 
that  the  Legislature  may  provide  for  perfect- 
ing service  upon  the  defendant  in'  such  a 
case,  as  is  done  in  the  Civil  Code,  S  2801.** 
And  see  Bracewell  v.  So.  By.  Co.,  134  Ga. 
537,  541,  68  S.  E.  98 ;  Davis  y.  Central  BaU- 
road,  etc.,  Co.,  17  Ga.  323;  A.,  B.  &  A.  B. 
Co.  v.  A.  C.  L.  R.  Co.,  138  Ga.  853,  356,  75 
S.  E.  468.  The  determination  of  the  queetlon 
of  domicile  of  persons,  natural  and  artificial, 
and  of  the  venue  of  suits,  iB  left  to  the  Gen- 
eral Assembly.  Gilbert  y.  Ga.  B.,  etc.,  Co^ 
104  Ga.  412,  416,  30  S.  E.  673 ;  Davis  y.  C&k- 
tral  B.  Co.,  17  Ga.  323,  333.  Holding,  there- 
fore, that  the  act  of  1912  is  not  unoonstitn- 
tional  for  any  reason  assigned,  the  superior 
court  of  Newton  county  has  Jurisdiction  over 
*'all  electric  companies"  falling  within  the 
definitions  contained  in  the  act,  where  the 
cause  of  action  originated  there ;  and  in  such 
a  case  it  is  Immaterial  whether  the  electric 
company  causing  the  injury  has  an  agent, 
agency,  or  home  ofllce  in  such  county,  or 
whether  its  transmission  lines  are  located 
ther&  It  is  sufficient,  under  the  act,  that  the 
cause  of  action  originated  there.  If  the  dam 
and  generating  plant  of  the  defendant  are  in 
one  county,  and  the  home  office  in  another, 
yet  if  the  dam  of  the  defendant  causes  the 
water  to  back  into  Newton  county,  and  there 
become  a  nuisance,  which  is  the  cause  of 
the  Injury  alleged,  the  last-named  county  has 
Jurisdiction  of  a  suit  brought  by  one  to  re- 
cover damages  for  the  wrongful  act  alleged 
to  have  been  committed  in  that  county.  The 
defendant  is  supposed  to  be  where  its  instru- 
mentality causing  the  injury  is,  for  the  pur- 
poses of  such  a  suit,  and,  11  its  water  in  its 
reservoir  is  spread  out  so  as  to  reach  into  a 
county  different  from  the  county  of  its  home 
office  or  the  location  of  its  generating  plant, 
and  originates  the  cause  of  action  there,  the 
county  where  the  water  is  that  causes  the  in- 
Jury  is  the  county  of  the  venue  of  the  suit, 
within  the  meaning  of  the  act  of  1912.  In 
other  words,  the  water  in  Newton  county  is 
a  necessary  part  of  the  water  in  the  reser- 
voir of  the  defendant,  and,  if  it  cauaee  in- 
jury in  that  county,  the  courts  of  the  latter 
have  Jurisdiction  of  a  suit  brought  by  the  in- 
jured one  to  recover  damages  therefor. 

The  reservoir  in  this  case,  which  extends 
from  the  generating  plant  in  Butts  county  to 
the  plaintiff's  land  in  Newton  county,  ia  anal- 
ogized to  a  railroad  running  through  many 
counties,  and,  where  injury  is  occasioned  by 
the  running  of  its  engines  and  cars  in  one 
of  the  counties,  Jurisdiction  is  giv^i  to  the 
court  of  the  county  where  the  tort  is  commit- 
ted.   In  the  case  of  Bracewell  v.  Sa  By.  OOi, 
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supra,  it  Is  said:  **By  the  act  of  December 
13,  1S59  (Acts  1859,  p.  48),  which  soon  follow- 
ed the  decision  just  cited,  It  was  declared 
that  no  suit  against  a  railroad  company  in 
this  state  should  thereafter  be  dismissed  for 
want  of  jurisdiction  of  the  court  in  the  coun- 
•  ty  in  which  the  suit  miglit  be  pending  or 
thereafter  brought.  If  the  road  of  the  com- 
pany was  located  in  or  ran  through  such 
county,  and  if  the  cause  of  action  arose,  or 
the  contract  was  made  or  to  be  i)erformed  In 
the  county  where  the  suit  was  instituted." 

[2]  2.  We  think  that  the  demurrer  should 
have  been  sustained  so  far  as  the  allegations 
with  respect  to  damages  for  destroying  the 
value  of  the  storehouse  and  stand  of  the 
plaintiff,  and  in  breaking  up  and  destroying 
his  business  of  milling,  are  concerned.  The 
allegations  as  to  these  damages  are  tliat,  by 
reason  of  the  nuisance,  the  plaintiff  has  no 
neighbors,  they  ha\'ing  been  run  off  by  the 
wrongful  acts  of  the  defendant,  and  that,  on 
account  of  the  wrongful  act  of  the  defendant, 
the  plaintiff's  "storehouse  and  stand  are  of 
no  value,  and  petitioner  has  been  damaged 
by  their  destruction  in  the  sum  of  $1,500, 
which  he  prays  he  may  recover  of  the  defend- 
ant." The  allegation  as  to  the  mill  is  tliat 
plaintiff  had  a  gristmill  on  his  land,  and 
used  it  as  such,  grinding  com  for  his  neigh- 
bors, and  made  a  prollt  of  $500  a  year  out  of 
it,  but  that  now  he  has  no  neighbors,  they 
having  been  run  off  by  the  alleged  wrongful 
acts  of  the  defendant,  and  he  does  no  grind- 
ing, and  "his  business  of  milling  has  been 
completely  broken  up  and  destroyed"  by  the 
wrongful  acts  of  the  defendant,  to  his  dam- 
age in  the  sum  of  ?.3,0()0.  The  fact  that  the 
plaintiff's  neighbors  had  been  injured  by  the 
nuisance,  by  being  made  sick,  caused  to  die, 
and  to  move  from  the  neighborhood  in  which 
plaintiff  lived,  would  not  be  the  basis  of  a 
cause  of  action  against  the  defendant  any 
more  tlian  if  a  railroad  or  other  person  were 
to  inflict  injury  upon  them.  A  distinction  ex- 
ists between  an  injury  to  one's  proi>erty  and 
an  injury  to  one's  neighbors  whereby  one's 
property  may  be  incidentally  damaged  or 
destroyed.  It  is  not  alleged  that,  because  of 
tlie  nui.siiuce,  the  neighbors  could  not  go  to 
the  store  to  trade,  or  to  the  mill  for  grist; 
but  tlie  allegation  is  that  the  neighbors  were 
made  sick,  and  caused  to  remove  from  the 
neighborhood,  whereby  plaintiff  suffered  dam- 
age, etc.  A  mere  failure  to  operate  the  mill 
and  rent  the  storehouse,  occasioned  by  the 
injury  to  the  neighbors,  would  not  be  the 
lia.sis  to  recover  damages,  unless  it  should 
appear  that  the  nuisance  was  willfully  cre- 
ated and  maintained  for  the  purpose  of  caus- 
ing these  results.  If  the  allegations  were 
sutficient  to  show  that  the  mosquitoes  pro- 
duced by  the  nuisance  infested  the  storehouse 
or  mill  to  such  an  extent  that  customers  of 
tiie  neighborhood  were  prevented  from  pat- 
nuilzing  them,  or  that  the  miasma  and  foul 
odors  as  alleged  permeated  the  mill  and  store 
so  as  to  drive  away  tlie  customers  of  those 
80  S.E.-41 


places,  the  case  would  be  different.  It  is  true 
that  the  plaintiff,  by  amendment,  alleges  that 
he  does  not  sue  for  loss  of  rents  In  this  ac- 
tion, but  that  the  depreciation  in  the  rental 
value  of  his  land  and  premises  should  be 
taken  into  consideration  by  the  court  and 
jury  in  determining  the  amount  of  damages 
plaintiff  has  sustained;  but  this  cannot  ap- 
ply to  the  allegations  under  consideration, 
because  the  prayers  contained  in  these  para- 
graphs are  that  the  plaintiff  may  recover  the 
sum  of  $1,500  in  the  one  case  and  $3,000  in 
the  other,  and  the  amendment  does  not  pre- 
tend to  strike  the  prayers  for  recovery. 

It  is  further  alleged  that,  by  reason  of  the 
wrongful  acts  of  the  defendant,  as  set  out  in 
the  foregoing  statement  of  facts,  the  market  ' 
value  of  plaintiff's  land  and  premises  has  de- 
creased over  half,  and  that  the  depreciation 
in  the  market  value  occurred  before  the 
bringing  of  the  suit,  and  was  complete  and 
permanent  at  the  time  of  bringing  the  suit. 
The  eighth  ground  of  the  demurrer  attacks 
the  right  of  the  plaintiff  to  recover  for  the 
alleged  permanent  depreciation  in  the  value 
of  the  plaintlfC's  land.  This  court  has  laid 
down  the  rule  as  to  when  permanent  or  tem- 
porary damages  can  be  recovered  in  a  case 
like  the  present.  In  Danielly  v.  Cheeves,  94 
Ga.  208(3),  204,  21  S.  E.  524,  it  was  held: 
"A  nuisance  to  the  plaintiff's  cleared  and 
tillable  land  (the  injury  consisting  in  over- 
flowing or  saturating  the  same  with  water), 
although  resulting  from  a  cause  Intended  to 
be  perpetually  operative,  and  of  a  nature  so 
to  operate  gradually  and  continuously,  creat- 
ed in  the  year  1878,  was  actionable  in  1884 
for  damages  on  account  of  diminished  or 
suspended  fertility  occasioned  thereby  with 
reference  to  the  crops  for  the  years  1.S82  and 
1883;  and  the  same  nuisance,  having  been 
continued  with  like  effect,  was  again  ac- 
tionable in  1888  for  damage  on  account  of 
diminished  or  suspended  fertility  with  refer- 
ence to  the  crops  for  the  years  1884,  1885, 
1880,  and  1887 ;  and  the  same  nuisance,  hav- 
ing been  continued  with  like  effect,  was  again 
actionable  In  1889  for  damage  on  account 
of  diminished  or  suspended  fertility  with 
reference  to  the  crop  for  the  year  1888.  If, 
however,  the  effect  of  the  nuisance,  at  any 
stage,  was  to  destroy  wholly  and  permanent- 
ly the  fertility  of  the  land,  so  that  abating 
the  nuisance,  and  withdrawing  the  excess  of 
water  occasioned  thereby,  would  not  restore 
the  land,  and  render  it  again  fertile,  the  right 
to  maintain  successive  actions  relatively  to 
subsequent  years  ceased,  and  a  single  action 
and  recovery  for  such  destruction  could  be 
maintained,  and  would  be  final."  See,  also, 
Lombard  v.  Augusta,  101  Ga.  724,  28  S.  E. 
994;  Cobb  v.  Wrightsville,  etc.,  R.  Co.,  129 
Ga.  377,  381,  58  S.  E.  802;  Farley  v.  Gate 
City  Gas  Light  Co.,  105  Ga.  323,  31  S.  E.  193. 
The  petition  alleges  that  the  nuisance  com- 
plained of  is  permanent  in  its  nature,  and 
its  construction  and  maintenance  depreciates 
the  value  of  plaintiff's  land  one-half,  and  tliat 
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this  depredation  was  complete  at  the  time 
of  bringing  the  soit  The  plaintifTs  insist- 
ence is  that,  under  these  eircnmstances,  he 
has  the  right  to  recover  the  difference  in  the 
value  of  the  land  before  and  after  the  crea- 
tion of  the  nuisance.  In  the  case  of  Farley 
▼.  Gate  City  Gas  Light  Co.,  supra,  Justice 
Little  said:  "While  damages  cannot  be 
awarded  on  the  assumption  that  the  nuisance 
is  to  be  continued  permanentiy  (Ullne  ▼.  N. 
Y.  Central  R.  Co.,  101  N.  Y.  08  [4  N.  B.  536, 
54  Am.  Rep.  661]),  yet,  in  actions  for  nui- 
sances, as  in  other  actions  for  torts,  the  meas- 
ure of  damages  is  compensation  to  the  plain- 
tiff for  the  actual  injury  inflicted.  6  Am.  & 
Bug.  Bnc.  L.  38.  Therefore,  while  a  recovery 
may  not  be  had  for  prospective  damages 
which  might  be  inflicted  were  the  nuisance 
continued,  yet,  where  the  damages  inflicted 
by  the  nuisance  while  in  existence  are  of 
a  permanent  character,  and  go  to  the  entire 
value  of  the  estate  affected  by  the  nuisance, 
a  reooveiy  may  be  had  of  the  entire  damages 
in  one  action.  Wood's  L.  Nuls.  §  856,  and 
authorities  cited;  3  Sedg.  Dam.  S  947,  and 
authorities  cited.  Where  the  injury  goes 
either  to  the  market  or  rental  value  of  the 
premises,  the  difference  in  the  market  or 
rental  value  before  the  nuisance  existed  and 
such  value  after  the  nuisance  is  created  is 
the  measure  of  damage  [citing  authorities]. 
Thus,  if  the  plaintiff's  premises  had  sustain- 
ed permanent  damage  by  reason  of  the  ex- 
istence of  the  nuisance  prior  to  the  bringing 
of  the  first  action,  if  trees,  shubbery,  flowers, 
etc.,  had  been  killed  or  injured,  if  the  well 
of  water  had  been  injured  and  rendered 
wholly  or  partially  useless,  or  if  the  soil  had 
been  rendered  wholly  or  partially  unfit  to 
produce  vegetation,  or  its  market  value  di- 
minished, or  any  other  permanent  injury  done 
to  the  plaintiff's  lot  or  premises,  the  verdict 
in  the  former  action  must  be  presumed  to 
have  covered  such  damages,  and  therefore 
no  second  recovery  for  the  same  injury  could 
be  had.  Where  the  nuisance  itself  is  perma- 
nent in  its  character,  and  the  injury  is  com- 
plete, all  damages,  both  past  and  prospective, 
are  recoverable,  and  indeed  must  be  recov- 
ered in  one  action,  as  no  subsequent  action 
therefor  can  be  maintained."  See  Louisville 
&  Nashville  R.  Co.  v.  Jackson,  139  Ga.  543, 
77  S.  B.  796. 

In  the  instant  case  the  petition  alleges  that 
the  nuisance  complained  of  is  the  ponding  of 
a  large  body  of  water  in  a  reservoir  which 
extends  for  miles  in  length  to,  and  reaches 
the  edge  of,  plaintiff's  land,  and  almost  sur- 
rounds it,  and  that  this  reservoir  is  part  -of 
a  large  and  extensive  plant  that  must  of 
necessity  be  permanent.  On  demurrer  the 
allegations  in  the  plaintiff's  petition  which 
are  well  pleaded  must  be  taken  to  be  true, 
and,  this  being  so,  it  necessarily  follows,  ac- 
cording to  the  allegations  of  the  petition,  that 
the  defendant  will  perpetually  keep  its  pow- 
er plant  and  reservoir,  containing  stagnant 


water,  which  reaches  plaintiff's  land,  and 
almost  surrounds  it  Central  Georgia  Pow- 
er Co.  V.  Ham,  139  Ga.  569,  77  S.  B.  396. 

Headnote  2(a)  does  not  require  any  elabora- 
tion. 

[3]  3.  The  special  demurrer  calling  for  an 
itemization  of  the  items  composing  the  plain- 
tiff's claim  for  damages  because,  "during  the 
fall  and  winter  of  1912,  covering  a  period  of 
from  August  1,  1911,  to  April  1,  1912,  peti- 
tioner incurred  and  expended  for  physician's 
services  to  himself,  wife,  and  children  the 
sum  of  $500,  and  for  medicines  for  himself, 
wife,  and  children  the  sum  of  $200,"  was 
properly  overruled. 

Bxcept  as  herein  pointed  out,  the  court 
committed  no  error  in  his  rulings  on  the  de- 
murrers. 

Judgment  aflBrmed  in  part,  and  reversed  in 
part,  with  direction.    All  the  Justices  concur. 

a41  Ga.  1») 
CBNTRAL  GBORGI^  POWBR  CO.  v.  POPE. 

(Supreme  Court  of  Georgia.    Dec.  19,  1913.) 

(8yUahu$  5y  the  Oouri.) 

1.  Case  Foixowin. 

As  to  the  question  of  venue,  this  case  is 
controlled  by  the  decision  in  Central  Georgia 
Power  Co.  v.  Stobbs  (this  day  decided)  80  S. 
E.  636. 

2.  Nuisance  (S  60*)— Measube  of  Dailaqes 
—Injury  to  Land. 

In  cases  o|  nuisances  which  cause  perma- 
nent injury  to  land,  the  ordinarv  rule  is  that 
the  measure  of  damages  is  the  aepredation  in 
the  market  value ;  in  regard  to  nuisances  which 
are  of  a  nonpermanent,  abatable,  or  tempo- 
rary nature,  the  depreciation  in  the  usable  or 
rental  value  ordinarily  furnishes  the  measure. 
But,  under  some  circumstances,  there  may  also 
be  a  recovery  for  special  damages.  Joyce  on 
Nuisances,  S  488;  4  Suth.  Dam.  (3d  Ed.)  ff 
1035,  1038,  1048. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  S§  118-127;   Dec  Dig.  S  60.*] 

3.  Nuisance  (S  60*)  —  Injubt  to   Lano  — 
Double  Damages. 

An  owner  of  land  alleged  to  have  been  in- 
jured cannot  have  a  recovery  of  such  a  char- 
acter as  to  include  double  damages  for  the  same 
injury. 

(a)  Under  the  demurrer  in  the  present  case, 
it  is  unnecessary  to  lay  down  any  exact  rule 
as  to  when  a  nuisance  may  be  treated  as  per- 
manent, and  when  as  nonpermanent. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Ont.  Dig.  §8  11&-127;    Dec  Dig.  §  60.*] 

4.  Nuisance  (§  50*)— Damages  Rbcovebablb 
—Injubt  to  Propebty. 

If  an  actionable  nuisance  interferes  with 
ingress  to  and  egress  from  a  store,  or  so  in- 
juriously affects  the  property  as  to  render  it 
wholly  or  partly  unsuitable  for  use  or  rent,  or 
deters  customers  from  resorting  thereto,  and 
proximately  causes  a  loss  of  custom  in  an  es- 
tablished business,  this  will  furnish  a  basis  for 
recovery  of  damages. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §§  118-127 ;   Dec.  Kg.  S  50.»1 

5.  Nuisance  (S  50*)— Damages  Recovebabi.b 
— lioss  of  Custom. 

If  a  company,  for  the  purpose  of  operat- 
ing an  electric  plant,  erected  a  dam  in  such 
manner   as   to  create  a   nuisance   by  backing! 
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water,  from  which  mosquitoes  were' bred,  and 
miasma  caused,  so  that  many  people  in  the 
vicinity  were  made  sick,  and  some  died,  and 
others  moved  away,  and  thereby  the  custom  of 
the  plaintiff  at  his  store  was  decreased,  loss  of 
custom  thus  resulting  would  not  furnish  a  bas- 
is for  recovery  by  him,  at  least  unless  the  in- 
jury  to  others  was  alleged  and  shown  to  have 
been  willful,  and  for  the  purpose  of  injuring 
the  plaintiff. 

[Ed.  Note.^For  other  cases,  see  Nuisance, 
Cent.  Dig.  §S  118-127;   Dec.  IMg.  S  50.»]  . 

6.  NuisANGS  (S  50*)— Damages  Rxoovebablb 
—  Annotanck  and  Discomfobt  — . Double 
Damages. 

The  owner  of  a  dwelling  house  which  he 
occupies  as  a  home  may  recover  just  compensa- 
tion for  the  annoyance  and  discomfort  occasion- 
ed by  the  maintenance  by  another  of  a  nuisance 
on  adjacent  premises.  Swift  v.  Broyles,  115 
Ga.  885.  42  S.  B.  277,  58  L.  R.  A.  390;  4 
Suth.  Dam.  (3d  Ed.)  p.  8066,  S  1051. 

(a)  The  subject  of  treating  depreciation  in 
rental  value,  not  as  an  independent  basis  of  re- 
covery, but  as  bearing  on  the  amount  to  be 
recovered  for  annoyance  and  discomfort  in  the 
use  of  a  dwelling  house.  Is  not  now  involved. 

(b)  The  different  means  of  measuring  damag- 
es are  not  to  be  so  applied  as  to  give  double 
damages  for  the  same  thing. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §i  118-127;    Dec.  Dig.  S  50.*] 

7.    DSMOBBEB  TO   PETITION. 

The  other  grounds  of  the  demurrer  to  the 
petition  as  amended  were  without  merit. 

Brror  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  W.  C.  Pope  against  the  Central 
Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed in  part,  and  reversed  in  part 

Hatcher  &  Smith,  of  Macon,  and  Greene 
F.  Johnson,  of  Monticello,  for  plaintiff  in 
error.  Rogers  &  Knox,  of  Covington,  for  de- 
fendant in  error. 

I/UMPKIN,  J.  The  headnotes  require  no 
elaboration  except  in  one  or  two  particulars. 

(3, 1]  In  applying  different  possible  meas- 
ures of  damages,  they  should  not  be  so  used 
as  to  duplicate  damages  for  the  same  injury. 
Thus,  to  illustrate,  to  allow  a  recovery  on 
account  of  the' loss  of  the  rental  value  of  a 
tract  of  land  or  part  of  a  tract,  the  loss  of 
its  value  for  use,  and  the  loss  of  crops  upon 
the  same  tract  or  part  for  the  same  year, 
would  be  to  permit  the  plaintiff  to  recover 
more  than  once  for  substantially  the  same 
item  of  damage&  The  rules  for  measuring 
damages  should  not  be  so  applied  as  to  work 
this  result 

[6]  Again,  the  court,  over  objection,  al- 
lowed an  amendment  to  the  petition,  in  one 
part  of  which  damages  to  the  extent  of 
$5,000  were  claimed  because  of  injury  to  the 
plaintiff's  mercantile  business.  The  amend- 
ment alleged  that  the  plaintiff  had  a  store- 
house upon  his  property,  where  he  conducted 
a  profitable  mercantile  business;  that  prior 
to  the  erection  of  the  dam  he  sold  $18,000 
or  $20,000  worth  of  goods  annually;  that 
for  the  then  current  year  he  might  probably 


be  able  to  sell  $5,000  worth  of  goods;  that 
he  had  established  a  trade  and  good  will  in 
his  business,  of  the  value  of  $5,000  per  year; 
and  that  he  had  been  damaged  in  that  sum. 
He  then  proceeded  to  allege  the  cause  of  this 
damage  as  follows:  ''On  account  of  the  nui- 
sance created  by  defendants  dam,  and  the 
malaria  and  the  mosquitoes  therefrom  aris- 
ing and  being  in  that  community,  the  custom- 
ers of  plaintiff  have  been  made  sick,  and 
some  died,  and  many  others  moved  away,  so 
much  so  that  a  once  happy  and  prosperous 
section  of  Newton  county  has  become  almost 
a  waste  and  howling  wilderness,  and  the  com- 
mon schools,  and  Sunday  schools,  and  church- 
es broken  up,  and,  out  of  124  plows  before 
the  dam  was  built,  there  is  now  left  14  plows 
in  one  community.  The  greater  portion  of 
plaintiff's  trade  was  derived  from  customers 
who  lived  in  that  neighborhood,  and  plaintiff 
had  built  up  a  special  trade  in  his  line  among 
the  people  living  near  his  store,  with  an 
annual  profit  of  $5,000.  Plaintiff  alleges 
that,  on  account  of  the  building  of  the  dam 
by  defendant  and  sickness  and  mosquitoes 
therefrom  in  that  community,  nearly  .all  of 
his  customers  have  moved  away,  and  that 
part  of  his  trade  has  been  diverted  into  other 
channels,  and  has  been  lost  to  him  ;  and,  fur- 
ther, these  customers  have  formed  trade  re- 
lations elsewhere  with  other  parties,  and 
will  never  return  to  the  plaintiff.  He  further 
says  that  he  lost  in  bad  debts  in  1911  $2,000 
for  goods  sold  at  said  store,  which  he  could 
not  cQjlect  on  account  of  sickness  caused  by 
the  defendant,  and  that  he  lost  the  profit 
on  $5,000  worth  of  goods,  which  he  would 
have  sold  but  for  his  sickness,  and  also  profit 
on  $15,000  worth  of  goods  in  1912;  and  for 
the  damage  of  his  business,  the  good  will 
thereof,  he  sues  for  $5,000,  and  asks  Judg- 
ment therefor." 

Generally  a  tort  committed  upon  one  per- 
son furnishes  no  cause  of  action  in  favor  of 
another.  In  the  complexity  of  human  life, 
it  is  rarely  the  case  that  a  homicide  of  one 
person,  or  a  serious  personal  injury  inflicted 
upon  him,  does  not  indirectly  affect  others. 
To  maim  a  member  of  a  firm,  and  thus  dis- 
qualify him  from  the  performance  of  his 
duties,  may  result  in  serious  consequential 
loss  to  his  partners.  To  kill  or  wound  a 
debtor  may  lessen  the  chances  of  his  cred- 
itors to  obtain  payment.  To  hurt  an  agent 
may  incidentally  affect  his  princlpaL  But 
ordinarily  these  incidental  damages  arising 
from  an  injury  committed,  not  upon  the  par- 
ty so  damaged,  but  upon  a  third  person, 
furnish  no  right  of  action  to  the  party  thus 
indirectly  affected.  Numerous  other  illustra- 
tions might  be  given.  We  are  not  here  con- 
cerned with  the  relations  of  husband  and 
wife,  parent  and  child,  or  master  and  servant, 
and  the  rights  of  action  which  may  arise 
from  them  by  statute  o;*  common  law.  Even 
where  there  was  a  contract  relation  between 
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the  person  upon  whom  the  tort  was  directly 
committed  and  the  person  who  claimed  to 
be  damaged,  it  has  been  declared  that,  if  the 
injury  consists  only  in  Impairing  the  ability 
or  inclination  of  the  former  to  perform  his 
part,  or  increasing  the  plaintUTs  expense  or 
labor  of  fulfilling  such  contract,  this  fur- 
nishes no  right  of  recovery  to  the  plaintiif, 
unless  the  wrongful  act  was  willful,  and  for 
that  purpose.  1  Suth.  Dam.  (3d  Ed.)  99,  S 
33;  Connecticut  Mutual  Life  Ins.  Co.  v.  New 
York  &  New  Haven  R.  Co.,  25  Conn.  265, 
65  Am.  Dec.  571;  Brink  v.  Wabash  R.  Co., 
160  Mo.  87,  60  S.  W.  1058,  53  L.  R.  A.  811,  83 
Am.   St  Kep.  450. 

In  McNary  v.  Chamberlain,  34  Conn.  384, 
91  Am.  Dec.  732,  a  declaration  alleged  that 
the  plaintiff  had  contracted  with  the  town 
of  H.  to  keep  a  certain  highway  in  repair 
for  three  years,  and  that  the  defendant,  in- 
tending to  injure  the  plaintiff,  deposited  a 
quantity  of  stone  and  rubbish  on  the  road, 
and  obstructed  a  drain  so  that  the  water 
ran  over  and  injured  the  road,  by  means  of 
which  the  plaintiff  was  subjected  to  greater 
expense  in  keeping  the  road  in  repair.  On 
demurrer,  it  was  held  that,  if  the  acts  men- 
tioned were  done  with  an  actual  intent  to 
injure  the  plaintiff,  the  defendant  was  liable. 
The  amendment  in  the  present  case  does 
not  measure  up  to  the  allegations  there  con- 
sidered. It  is  alleged  that,  on  account  of 
the  malaria  and  mosquitoes  arising  from  the 
pond  caused  by  the  defendant's  dam,  cus- 
tomers of  the  plaintiff  were  made  sick,  and 
some  of  them  died,  and  others  moved  away 
from  the  vicinity.  It  is  not  pretended  that 
the  defendant  killed  some  of  the  plaintiff's 
customers,  and  made  others  sick,  for  the 
purpose  of  destroying  his  business.  The 
damages  sought  to  be  recovered  on  this  ac- 
count are  too  remote.  If  the  plaintiff  could 
recover  on  this  basis,  is  it  not  readily  per- 
ceived why  a  merchant  might  not  bring  an 
action  against  a  railroad  company  for  loss 
of  custom  arising  from  the  death  of  a  good 
customer  caused  by  its  negligence,  or  why, 
if  one  person  should  create  a  nuisance  in 
a  neighborhood  which  should  cause  one  of 
the  residents  to  move  to  another  place,  every 
merchant  with  whom  such  person  dealt  be- 
fore his  removal  could  not  recover  because 
his  patronage  had  been  lost  after  his  change' 
of  residence.  It  will  be  readily  seen  that 
such  claims  for  damages  might  be  extended 
into  almost  limitless  ramifications.  They  do 
not  fall  within  the  rules  in  cases  where 
property    has    been    physically    Injured,    or 


there  has  been  some  interference  with  an 
easement  or  right  connected  with  or  appur- 
tenant thereto. 

[4]  Thus  in  some  cases  there  was  an  in- 
terference with  the  means  of  ingress  and 
egress.  Harvey  v.  Georgia  Southern  &  Fla. 
R.  Co.,  90  6a.  66,  15  S.  E.  783;  Bruns- 
wick &  Western  R.  Co.  v.  Hardey  &  Co.,  112 
6a.  604,  37  S.  E.  888,  52  L.  R.  A.  396.  In 
another  a  dty  erected  in  a  street  a  bridge 
which  resulted  in  permanent  injury  to  the 
business  conducted  by  a  lessee  of  abutting 
property.  Pause  v.  City  of  Atlanta,  98  Ga. 
92,  26  S.  E.  489,  58  Am.  St.  Rep.  290.  In 
other  cases  there  was  a  physical  interrup- 
tion of  business.  Sturgis  &  Berry  v.  Frost, 
56  6a.  188;  Juchter  v.  Boehm,  Bendheim 
&  Co.,  67  6a.  534.  It  may  also  be  true  that 
if,  by  means  of  a  nuisance,  one  renders  the 
place  of  business  of  another  so  unhealthy  ot 
unpleasant  as  to  drive  away  customers  or 
prevent  their  coming  to  it,  the  person  cre- 
ating the  nuisance  may  be  liable.  Bomier 
V.  Welborn,  7  6a.  296;  4  Sutherland,  Dam. 
(3d  Ed.)  1050.  And  although  a  nuisance  may 
also  cause  damage  to  others,  this  does  not 
destroy  the  plaintiff*s  right  of  action  for  in- 
Jury  peculiar  to  his  property.  4  Sutherland, 
Dam.  (3d  Ed.)  S  1058.  The  facts  in  such 
cases  are  easily  distinguishable  from  those 
alleged  here.  Injury  to  property  or  prop- 
erty rights  causing  loss  of  custom  in  an  es- 
tablished business  is  not  the  same  as  in- 
Jury  to  customers  claimed  to  result  in  dam- 
age to  the  property  owners 

In  the  original  petition  there  was  a  state- 
ment that  the  defendant,  "contriving  and  in- 
tending to  injure,  prejudice,  and  aggrieve  the 
plaintiff,  and  to  incommode  and  aimoy  him 
in  the  possession,  occupation,  and  enjoyment 
of  his  said  lands,  wrongfully,  injuriously, 
and  negligently,  and  improperly  erected  its 
dam,  and  constructed  its  plant,"  without 
acquiring,  by  purchase  or  condemnation,  suf- 
ficient lands  on  the  banks  of  certain  rivers 
to  enable  it  to  back  water  in  them  without 
injuring  him.  But  this  had  no  relation  to 
killing  his  customers,  or  making  them  sick, 
or  causing  them  to  move  from  the  com- 
munity, with  a  specific  intent  to  injure  bim, 
and  such  general  allegations  in  the  original 
petition  are  not  sufllclent  to  free  the  por- 
tion of  the  amendment  under  discission  from 
being  subject  to  objection.  It  should  have 
been  stricken  or  rejected  on  the  ground  herein 
indicated. 

Judgment  affirmed  in  part,  and  reversed 
in  part    All  the  Justices  concur. 


Ga.) 


CENTRAL  GEORGIA  POWER  OO.  y.  FINCHER 


645 


a41  6a.  1»1) 

CENTRAL  GEORGIA  POWER  CO.  ▼. 
FINCHER. 

(Supreme  Coart  of  Georgia.     Dec.  19,  1913.) 

(SifUabus  hy  the  Court.) 

^.  Case  Followed. 

The  contentions  in  this  case  on  the  sub- 
ject of  venue  are  controlled  by  the  decision  in 
Central  Georgia  Power  Co.  v.  Stubbs,  80  S.  B. 
636.  See,  also,  Central  Georgia  Power  Co..  ▼. 
Pope,  80  S.  E.  642. 

2.  Dauages  (§§  146,  148*)~Nxn8ANCB  (§  48*) 
—Action  fob  Damages— Petition— Specl^l 
Demubbeb. 

A  petition,  filed  in  1912,  alleged  that  the 
defendant  caused  a  nuisance  by  backing  water 
in  a  stream  which  ran  alongside  of  a  described 
tract  of  land  on  which  he  and  his  family  Uved 
during  the  year  1911,  causing  them  to  become 
sick  with  malarial  fever,  and  forcing  them  to 
abandon  their  home,  and  move  from  the  place. 
It  further  alleged:  He  was  unable,  on  account 
of  said  sickness,  to  gather  his  30-acre  cotton 
crop,  and  lost  tnereby  four  bales  of  said  cot- 
ton crop  of  the  value  of  $200;  he  also  lost  his 
pea  crop  of  the  value  of  $40,  potato  crop  of 
the  value  of  $50,  paid  Dr.  Holmes  medical  bUl 
$117,  expense  for  moving  $100,  making  a  total 
of  $507.  He  is  unable  to  rent  his  place  this 
year,  of  the  value  of  $150;  the  land  is  perma- 
nently decreased  in  the  market  value  of  $10 
per  acre,  total  $1,187."    Held: 

(a)  The  allegations  in  regard  to  the  pea  crop 
and  the  potato  crop  lost  on  the  land  were  not 
subject    to    special   demurrer. 

(b)  It  was  not  necessary  to  set  out  the  num- 
ber of  visits  paid  by  the  physician,  and  a 
ground  of  special  demurrer  which  stated  that 
the  "defendant  demands  a  full  itemized  bill  of 
particulars  as  to  this  item"  was  properly  over- 
ruled. 

(c)  The  allegation  as  to  the  expense  of  mov- 
ing was  not  demurrable,  on  the  ground  that  it 
was  not  the  proximate  result  of  the  alleged 
nuisance,  or  that  there  should  be  an  itemized 
statement  of  the  elements  of  expense  involved 
the  moving. 

(d)  The  allegation  that  the  land  is  perma- 
nently decreased  in  the  market  value  of  $10 
per  acre,  without  stating  what  was  claimed  to 
be  its  value,  was  subject  to  special  demurrer. 
City  Council  of  Augusta  v.  Marks,  124  Ga. 
365  (6),  52  S.  E.  539. 

(e)  An  allegation  in  another  paragraph  of 
the  petition  that,  in  consequence  of  the  sick- 
ness of  himself  and  family,  and  their  inability 
to  gather  the  crops  grown  on  the  land  in  the 
year  1911.  the  plaintiff  lost  such  crops,  of  the 
value  of  $290,  with  no  further  description  of 
such  crops  thus  valued  in  bulk,  was  subject  to 
special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §1  410-412;  Dec.  Dig.  §§  146,  148;* 
Nuisance,  Cent  Dig.  §§  113,  114;  Dec.  Dig.  i 
4&*J 

3.  Ovebbuling  of  Demubbebs. 

Except  as  above  indicated,  there  was  no 
error  in  overruling  the  demurrers  on  the 
grounds  set  out  in  them. 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  W.  B.  Fincher  against  the  Cen- 
tral Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed in  part,  and  reversed  in  part,  with  di- 
rection. 


Hatcher  &  Smith,  of  Macon,  and  Greene  F. 
Johnson,  of  Monticello,  for  plaintiff  in  error. 
Rogers  &  Knox,  of  Covington,  for  defendant 
in  error. 

LUMPKIN,  J.  [1]  1.  It  iB  unnecessary  to 
add  anything  on  the  subject  of  venue  to 
what  has  been  said  in  the  decision  in  Central 
Georgia  Power  Co.  v.  Stubbs  (this  day  decid- 
ed) 80  S.  E.  636. 

[2]  2.  The  question  of  the  extent  to  which 
a  plaintiff  must  go  in  specifying  items  of 
expense,  a  physician's  bill,  and  the  like,  when 
called  for  by  special  demurrer,  is  not  always 
one  of  easy  solution.  The  special  demurrer, 
or  (its  equivalent  in  some  Jurisdictions)  a 
motion  to  make  averments  definite,  has  Its 
legitimate  uses.  To  allow  a  pleader  to  claim 
special  damages  under  mere  general  allega- 
tions. In  spite  of  proper  objection  raised 
thereto,  would  be  to  allow  one  party  to  take 
undue  advantage  of  the  other.  The  defend- 
ant who  is  called  on  to  defend  against  such 
a  claim  of  damages  is  entitled  to  be  inform- 
ed with  reasonable  distinctness  and  plainness 
what  he  is  required  to  meet  He  cannot  be 
attacked  under  cover  of  vague  and  loose  gen- 
eralities in  pleading.  On  the  other  hand,  it 
is  not  a  legitimate  function  of  a  special  de- 
murrer to  compel  a  pleader  to  allege  his 
cause  or  claim  with  unnecessary  detail  and 
useless  specification,  nor  is  it  a  mere  means 
of  laying  a  foundation  for  a  reversal  after 
the  loss  of  a  case.  Between  these  two  ex- 
tremes lies  the  golden  mean  of  Justice.  In 
an  action  based  upon  a  tort,  the  defendant 
is  entitled  to  be  fairly  and  reasonably  put 
upon  notice  of  what  he  is  called  upon  to  de- 
fend. If  special  damages  are  claimed,  they 
should  be  alleged  with  such  substantial  full- 
ness and  specification  as  the  facts  and  nature 
of  the  case  reasonably  admit  of;  but  unneces- 
sarily minute  and  detailed  statements  are  not 
required,  nor  ia  a  plaintiff  compelled  to  plead 
his  evidence  for  the  benefit  of  the  defendant 
It  ^'111  be  seen  that  while  the  rule  can  be 
readily  stated,  its  application  must  depend 
to  some  extent  upon  the  nature  and  facts 
of  the  particular  case,  and  it  is  not  easy 
to  set  out  in  advance  what  will  be  sufiicient 
in  different  cases  with  various  claims  and 
allegations.  It  must  be  borne  in  mind  that 
we  are  now  dealing  with  actions  of  torts, 
not  those  of  contract. 

Mr.  Chitty,  in  dealing  with  the  question 
of  the  necessity  of  averring  the  particular 
cause  and  extent  of  any  special  damage, 
says:  "Damages  are  either  general  of  spe- 
cial. General^  damages  are  such  as  the  law 
implies  or  presumes  to  have  accrued  from 
the  wrong  complained  of.  Special  damages 
are  such  as  really  took  place,  and  are  not 
implied  by  law,  and  are  neither  superadded 
to  general  damages  arising  from  an  act  in- 
jurious in  itself,  as  where  some  particular 
loss  arises  from  the  uttering  of  slanderous 
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words  actionable  In  themselves,  or  are  such 
as  arise  from  an  act  Indlffer^it  and  not  ac- 
tionable in  itself,  bnt  injurious  only,  in  its 
consequences,  as  where  words  become  action- 
able only  by  reason  of  special  damages  ensu- 
ing. •  •  •  It  does  not  appear  necessary 
to  state  the  formal  description  of  damages 
in  the  declaration,  because  presumptiox^s  of 
law  are  not  in  general  to  be  pleaded  or  aver- 
red as  facts.  •  •  •  But,  when  the  law 
does  not  necessarily  imply  that  the  plaintiff 
sustained  damage  by  the  act 'complained  of, 
it  is  essential  to  the  validity  of  the  declara- 
tion that  the  resulting  damage  should  not  be 
shown  with  particularity.  •  •  •  And 
whenever  the  damages  sustained  have  not 
necessarily  accrued  from  the  act  complained 
of,  and  consequently  are  not  implied  by  law, 
then,  in  order  to  prevent  the  surprise  on  the 
defendant  which  might  otherwise  ensue  on 
the  trial,  the  plaintiff  must  in  general  state 
the  particular  damage  which  he  has  sustain- 
ed, or  he  will  not  be  permitted  to  give  evi- 
dence of  it"  Compare  Civil  Code  1910,  8 
4507.  In  13  Cyc.  176,  it  is  said :  "If  the  dam- 
ages sought  to  be  recovered  are  those  known 
as  special  damages,  that  is, '  those  of  an 
unusual  and  extraordinary  nature,  and  not 
the  common  consequence  of  the  wrong  com- 
plained of  or  implied  by  law,  it  is  neces- 
sary, in  order  to  prevent  surprise  to  the  de- 
fendant, that  the  declaration  state  speciQcal- 
ly  and  in  detail  the  damages  sought  to  be 
recovered.**  In  regard  to  the  degree  of  spec- 
ifications required,  it  is  said,  on  page  179: 
"As  the  sufficiency  of  the  allegations  of 
special  damages  must  necessarily  be  deter- 
mined by  the  facts  and  circumstances  of  the 
particular  case,  no  general  rule  can  be  for- 
mulated by  which  the  sufficiency  of  the  com- 
plaint may  be  Judged;  it  is  necessary  that 
facts  showing  how  the  special  damages 
arose  be  stated,  although  it  is  not  required 
that  one  should  set  forth  his  evidence,  and, 
where  such  damages  are  properly  pleaded, 
they  may  be  recovered,  although  the  prayer 
for  relief  be  a  general  one.  Inasmuch  as 
the  purpose  of  alleging  such  damages  with 
particularity  is  to  prevent  surprise  to  the 
opposite  party,  it  may  be  broadly  stated  that, 
where  the  allegations  are  definite  enough  to 
fully  apprise  such  party  of  the  probable  evi- 
dence which  will  be  Introduced  by  the  plead- 
er, and  to  enable  him  to  prepare  his  de- 
fense accordingly,  the  allegations  will  be 
deemed  sufficient"  Some  courts  have  held 
that  physicians'  bills,  expenses  of  nursing, 
and  the  like  may  be  ranked  as  general  dam- 
ages, and  may  be  recovered  without  any 
special  averment  in  regard  to  them.  Others 
have  held  that  such  elements  of  recovery 
are  to  be  ranked  as  special  damages,  and 
must  be  specially  averred.  5  Ency.  PI.  &  Pr. 
750,  751;  Watson  on  Damages,  §  542;  Tumey 
V.  Southern  Pacific  Co.,  44  Or.  280,  75  Pac 
144,  76  Pac.  1080 ;  1  Bates,  PI.  &  Pr.  pp.  291, 
292.    In  this  state  the  latter  view  has  been 


adopted.  Holland  v.  McRae  Oil,  etc.,  Co., 
134  Ga.  678  (2),  68  S.  E.  555;  Bradstreet 
Co.  V.  Oswald,  96  Ga.  396,  23  S.  E.  423; 
Southern  Ry.  Co.  v.  Ward,  ilO  Ga.  793,  36 

S.  E.  7a 

It  .being  necessary  in  this  state  to  al- 
lege the  incurring  of  such  expenses,  the 
next  question  which  arises  is,  With  what  de- 
gree of  specification  must  they  be  averred? 
On  this  subject  there  is  some  diversity  of 
authorities  outside  of  this  state.  Our  own 
Code,  which  declares  that  in  suits  in  the  su- 
perior courts,  the  petition  of  the  plaintiff 
shall  plainly,  fully,  and  distinctly  set  forth 
his  charge,  ground  of  complaint  and  demand, 
furnishes  a  general  guide.  Civil  Code  1910,  | 
5538.  In  applying  the  rule,  it  must  not  be 
forgotten  that  rules  of  this  character  are 
means  for  reaching  an  end — ^the  application 
of  substantial  law,  and  the  doing  of  Justice. 
They  should  be  applied  with  that  view,  and 
not  be  treated  as  mere  technical  rules  of  a 
legal  game.  But  in  the  application  of  the 
rule  the  decisions  have  sometimes  required 
a  considerable  degree  of  specification.  The 
writer  is  inclined  to  think  that  they  have  oc- 
casionally gone  quite  far  in  requiring  detail- 
ed or  itemized  statements  from  a  plaintiff 
in  such  cases.  In  the  absence  of  any  review 
of  such  decisions,  they  stand  as  controlling 
rulings  to  the  extent  to  which  they  go,  and 
as  to  the  facts  to  which  they  apply ;  but  this 
court  is  not  inclined  to  go  further  in  the  line 
of  requiring  detailed  or  itemized  statements 
of  such  expenses  to  be  made.  This  is  the 
basis  of  the  grounds  of  demurrer  with  which 
we  are  now  dealing,  and  we  confine  ourselves 
to  them. 

In  Western  Union  TeL  Co.  v.  Griffith,  111 
Ga.  551,  36  S.  E.  859,  an  allegation  that  a 
plaintiff  was  "forced  to  incur  an  expense  of 

$ for  medical  attention  and  nursing" 

was  held  to  be  subject  to  special  demurrer. 
In  Turley  v.  Atlanta,  Knoxville,  etc,  R  Co., 
127  Ga.  594,  56  S.  B.  748,  8  L.  R.  A.  (N.  S.) 
H95,  a  paragraph  of  the  plaintiff's  petition 
which  alleged  in  general  terms  that  "on  ac- 
count of  said  injuries,  petitioner's  medical 
bill,  loss  of  time,  and  nurse's  attention  has 
caused,  and  is  well  worth,  the  sum  of  $150, 
and  he  will  continue  to  have  medical  atten- 
tion for  a  long  time  to  come,"  was  declared 
to  be  subject  to  special  demurrer.    While  the 
demurrer  stated  that  there  was  no  itemized 
bill  or  bill  of  particulars  of  the  medical  bill, 
loss  of  time,  or  nurse's  attention  sued  for,  it 
will  be  seen  that  the  petition  included  in  one 
general  allegation  the .  medical  bill,  loss  of 
time,  and  nurse's   attention,   averring  that 
they  were  together  worth  the  sum  of  $150. 
This  did  not,  therefore,  go  to  the  extent  of 
holding  that  there  must  be  an  itemized  ac- 
count of  each  visit  of  the  physician,  or  of 
the  exact  extent  of  the  nursing,  or  other  like 
details.    In  Louisville  &  Nashville  K  Co.  v. 
Barnwell,  131  Ga.  791,  63  S.  E.  501,  an  alle- 
gation that  by  reason  of  an  injury  inflicted 
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upon  blm,  the  plaintiff  "has  had  to  pay  for 
physician's  bill,  and  nurse,  and  medicine  $55 
or  other  large  sum,"  which  included  three 
items  amounting  to  a  specified  amount  "or 
other  large  sum,"  was  subject  to  special  de- 
murrer. But  it  was  also  declared  that  un- 
necessarily minute  and  detailed  statements 
were  not  required.  Bee,  also,  in  this  con- 
nection, Fontaine  v.  Baxley^  00  Ga.  416,  17 
S.  E.  1015.  In  Louisville  &  Nashville  R.  Co. 
V.  Bradford,  135  6a.  522,  60  S.  B.  870,  a 
round  sum  was  stated  as  covering  medical 
attention  and  nursing;  and  it  was  held,  on 
the  authority  of  Louisville  &  Nashville  R. 
Co.  V.  Barnwell,  supra*  that  this  was  subject 
to  special  demurrer.  In  James  v.  Central 
Railway  Co.,  138  Ga.  415,  75  S.  E.  431,  41  L. 
R.  A.  (N.  S.)  705,  Ann.  Cas.  1013D,  468,  an 
allegation  that  the  plaintiff  was  put  to  the 
expense  of  $104  as  funeral  expenses  was  sub- 
jected to  special  demurrer. 

It  will  be  seen  that  in  each  of  the  cases 
above  cited,  in  which  special  damages  aris- 
ing from  a  tort  were  averred,  except  the  last, 
the  allegation  set  out  one  sum  as  covering 
two  or  three  different  things,  such  as  medi- 
cines, physician's  bills,  and  nursing.  In  the 
last-mentioned  case  the  averment  of  a  sum  as 
covering  funeral  expenses  was  considered  as 
possibly  including  more  than  one  character 
of  expenses,  such  as  a  cemetery  lot,  the  im- 
dertaker's  charge,  shipping  the  corpse,  or 
other  things,  and  as  falling  within  the  ruling 
already  laid  down.  It  may  be  mentioned,  al- 
so, that  the  main  question  in-  that  case  was 
the  right  to  sue  for  the  homicide  of  a  very 
small  child,  alleging  its  capacity  to  perform 
services,  and  this  was  the  point  principally 
discussed.  The  Judge  of  the  trial  court  also 
required  some  further  specification  in  regard 
to  the  funeral  expenses,  and  allowed  30  days 
in  which  to  amend.  Within  that  time,  the 
plaintiff  tendered  a  bill  of  exceptions,  and 
brought  the  case  to  this  court 

It  has  not  been  held  that,  in  making  aver- 
ments of  special  damages,  there  must  be  an 
itemized  account  going  into  minute  particu- 
larity. On  the  contrary,  in  several  of  the 
cases  above  mentioned  this  court  took  oc- 
casion to  state  that  this  would  not  be  re- 
quired. 

[31  The  allegations  set  out  in  the  second 
headnote  in  regard  to  the  loss  of  the  plain- 
tiff's pea  crop  and  his  potato  crop,  the  med- 
ical bill  incurred  by  him,  and  the  expense  of 
moving  were  not  subject  to  special  demurrer. 
Except  as  stated  in  tiie  headnotes,  there  was 
no  error  in  the  overruling  of  the  demurrer  on 
the  grounda  stated  therein. 

Judgment  affirmed  in  part,  and  reversed  in 
party  with  direction.    All  the  Justices  concur. 


CENTRAL  GEORGIA  POWER  CO.  ▼. 

PIPER. 

(Supreme  Court  of  Georgia.    Dee.  10,  lOlS.) 

(8vUahu9  "by  thn  Court.) 

Davaoks  tbom  NmSANCB. 

This  above-stated  case  is  controlled  by  the 
rulings  made  in  the  cases  of  Central  Georgia 
Power  Co.  v.  Stubbs,  80  S.  E.  636,  Central  Geor- 
sja  Power  Co.  v.  Pope,  80  S.  B.  642,  and  Central 
Georgia  Power  Co.  v.  Fincher,  80  S.  B.  646,  on 
all  points  save  that  of  the  special  demurrer  to 
the  allegation  respectlnff  damages  on  account  of 
loss  of  services  of  the  plaintifif  s  children.  Such 
allegation  was  wanting  in  definlteneas,  and  the 
special  demurrer  Bhould  have  been  sustained. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  J.  S.  Piper  against  the  Central 
Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed in  part,  and  reversed  in  part,  with 
directions. 

Hatcher  &  Smith,  of  Maoon,  and  Greene 
F.  Johnson,  of  Monticello,  for.  plaintiff  in 
error.  Rogers  &  Knox,  of  Covington,  for 
defendant  in  error.  ' 

EVANS,  P.  J.  Judgment  affirmed  and  re- 
versed in  part,  with  direction.  All  the  Jus- 
tices concur. 

^ 

(141  Oa.  198) 

CENTRAL  GEORGIA  POWER  CO.  v.  Mc- 

MULLAN  et  aL 

(Supreme  Court  of  Georgia.    Dec  19,  1013.) 

(SyUahus  hy  the  Oouri.) 

Review  on  Appeal. 

This  case  is  controlled  by  the  rulings  made 
hi  the  cases  of  Central  Georgia  Power  Co.  v. 
Stubbs,  80  S.  E.  636,  Central  Geoma  Power  Co. 
V.  Fincher,  80  S.  B.  645,  (Dentral  Georgia  Power 
Co.  V.  Pope,  80  S.  E.  642.  and  Central  Georgia 
Power  Co.  v.  Harris,  80  S.  E.  648,  this  day  de- 
cided. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  M.  E.  McMuUan  and  others 
against  the  Central  Georgia  Power  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed  in  part,  and  reversed  in 
part,  with  directions. 

Hatcher  &  Smith,  of  Macon,  and  Greene 
F.  Johnson,  of  Monticello,  for  plaintiff  in  er- 
ror. Rogers  &  Knox,  of  Covington,  for  de- 
fendants in  error. 

HILL,  J.  Judgment  affirmed  in  part,  and 
reversed  in  part,  with  directions.  All  the 
Justices  concur. 
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CENTRAL  GEORGIA  POWER  CO.  ▼. 

PARKER. 

(Supreme  Court  of  Georgia.    Dec.  19, 1913.) 

(SyUabu9  hy  the  Court,) 

NuiSAKCB  (S  50*)— Damages  Recoverable. 

The  case  is  controlled  by  the  rulings  in  the 
case  of  Central  Georgia  Power  Co.  v.  Stubbs,  80 
S.  E.  636,  and  Central  Georgia  Power  Co.  v. 
Fincher,  80  S.  E.  645,  upon  all  questions  except 
the  items  of  damages  claimed  as  compensation 
for  the  annoyance  and  discomfort  occasioned  by 
the  maintenance  of  a  nuisance  adjacent  the 
plaintiff's  premises.  This  is  a  proper  element  of 
recovery  under  the  allegations  of  the  petition, 
as  held  in  Swift  v.  Broyles,  115  Ga.  885.  42  S. 

E.  277,  58  L.  R.  A.  390. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  118^127;    Dec.  Dig.  %  50.*] 

Error  from  Superior  Court,  Newton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  I.  U  Parker  against  the  Central 
Georgia  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hatcher  &  Smith,  of  Macon,  and  Greene 

F.  Johnson,  of  Montlcello,  for  plaintiff  in 
error.  Rogers  &  Knox,  of  Covington,  for 
defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(141  Ga.  196) 

CENTRAL  GEORGIA  POWER  CO.  v. 

HARRIS. 
(Supreme  Court  of  Georgia.    Dec.  19,  1013.) 

(Svllabu%  ty  the  Court,) 

1.  Damages  (§  146*)— -Petition— Dbmubbeb. 

A  petition  to  recover  damages  caused  by  a 
nuisance  alleged  to  have  been  created  by  the  de- 
fendant, which  alleges  that  the  plaintiff  had  lost 
his  part  of  the  crops  grown  on  the  land  in  con- 
sequence of  the  sickness  of  the  croppers  brought 
about  by  the  nuisance,  is  subject  to  special  de- 
murrer. In  such  a  case  the  quantity  and  char- 
acter of  the  crops  alleged  to  have  been  destroyed 
should  have  been  set  out 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  411 ;    Dec.  Dig.  S  146.*] 

2.  Case  Followed. 

On  the  other  questions  made  by  the  record 
this  case  is  controlled  by  the  decisions  this  day 
rendered  in  the  cases  of  Central  Georgia  Power 
Co.  V.  Stubbs,  80  S.  E.  a36;  Central  Georgia 
Power  Co.  v.  Pope,  80  S.  E.  642;  and  Central 
Georgia  Power  Co.  v.  Fincher,  80  S.  E.  645. 

Error  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  Mary  Harris,  trustee,  against 
the  Central  Geor^a  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed  in  part,  and  reversed  In  part, 
with  directions. 

Hatcher  &  Smith,  of  Macon,  and  Greene  P. 
Johnson,  of  Montlcello,  for  plaintiff  in  er- 
ror. Rogers  &  Knox,  of  Covington,  for  de- 
fendant In  error. 


HILL,  J.  The  plaintiff  In  the  court  below 
sued  to  recover  general  damages  to'  his  land, 
and  special  damages  In  the  loss  of  rents  of 
the  land  for  the  years  1911  and  1912,  and 
damages  to  crops  raised  by  croppers  for  the 
year  1911.  The  cause  of  the  alleged  damage 
was  the  same  as  set  forth  in  the  case  of  Cen- 
tral Georgia  Power  Company  v.  Stubbs,  this 
day  decided.  It  was  alleged  that  the  back- 
water In  the  three  rivers  which  had  been 
dammed  up  by  the  defendant  company  sub- 
merged large  tracts  of  lowlands  In  Newton 
county,  which,  prior  to  the  erection  of  the 
dam,  were  covered  with  trees  and  other 
vegetation,  and  the  backing  of  the  water  in 
the  rivers  and  the  submerging  of  the  vege- 
tation had  caused  malaria,  and  had  contam- 
inated and  affected  the  air  near  the  plain- 
tiff's lands  with  poisonous  gases,  creating  a 
nuisance,  and  produced  noxious,  disagreeable, 
and  poisonous  odors,  vapo)rs,  and  gases, 
causing  malaria  and  marsh  gas  to  permeate 
and  contaminate  the  atmosphere  and  air  up- 
on the  plaintiff's  land,  and  causing  sickness 
among  the  tenants  and  croppers  and  serv- 
ants living  on  his  land  to  such  an  extent  that 
it  is  impossible  for  people  to  live  upon  it.  or 
to  cultivate  It,  on  account  of  the  sickness, 
thereby  practically  destroying  the  market 
value  of  the  plaintiff's  property.  It  was  fur- 
ther alleged  that  the  stagnant  water  produc- 
ed a  great  many  mosquitoes,  which  infested 
plaintiff's  premises,  from  which  he  suffered 
great  annoyance  and  damage,  and  his  prem- 
ises have  been  rendered  uncomfortable,  un- 
desirable, and  practically  uninhabitable:  that 
his  premises  have  been  rendered  unhealthy 
and  undesirable  as  a  place  to  live,  and  great 
injury  has  been  caused  to  the  market  value 
of  his  lands;  that  he  lost  $700  in  rents  for 
the  past  two  years,  for  which  he  prays  Judg- 
ment: and  he  also  lost  his  part  of  the  crops 
grown  on  said  land  by  croppers  in  the  year 
1911  in  consequence  of  the  sickness  causing 
them  to  be  unable  to  gather  the  crops,  of  the 
value  of  $350.  On  account  of  "the  commit- 
ting of  the  said  grievances  by  the  defendant," 
the  plaintiff  has  been  injured  and  damaged 
in  the  sum  of  $15,000,  for  which  he  asks 
Judgment.  The  court  overruled  general  and 
special  demurrers  filed  by  the  defendant,  and 
it  excepted. 

[1]  1.  Under  the  rulings  made  in  the  case 
of  Central  Georgia  Power  Co.  v.  Fincher,  SO 
S.  E.  645,  this  day  decided,  we  think  that  In 
response  to  the  special  demurrer  the  quantity 
and  character  of  the  crops  alleged  to  have 
been  destroyed  should  have  been  set  out,  but 
that  the  demurrer  was  properly  overruled  as 
to  the  number .  of  croppers  who  were  unable 
to  gather  the  crops. 

[2]  2.  The  remaining  questions  in  the  case 
are  controlled  by  the  decisions  this  day  ren- 
dered in  the  cases  of  Central  Georgia  Power 
Co.  V.  Stubbs,  80  S.  E.  636;   Central  Georgia 
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Power  Co.  v.  Pope,  80  S.  B.  642;  and  Central 
Georgia  Power  Co.  v.  Flncher. 

Judgment  aflfirmed  In  part,  and  reversed  in 
part,  with  direction.     All  the  Justices  con- 


cur. 


a41  Ga.  98) 

CANTRBLL  v.  STATE. 

(Supreme  Court  of  Georgia.     Dea  10,  1918.) 

(8yllahu9  Jnf  the  Oouri,) 

1.  Criminal  Law  (|§  82,  538,  824,  825*)  — 
Principals  and  Accessories— Conviction 

OF  PBINOIPAIr-lNSTRTTCnONS. 

Under  the  facts  and  circumstances  of  this 
case — ^it  being  the  trial  of  one  charged  as  ac- 
cessory before  the  fact  to  the  crime  of  murder 
—it  was  not  cause  for  a  new  trial  that  the 
court  failed,  in  the  absence  of  a  request,  to 
instruct  the  jury  "that  the  conviction  of  one 
charged  with  a  crime,  or  a  plea  of  guilty  of 
one  jointly  charged  with  an  offense  [raises!  no 
presumption  of  the  guilt  of  the  other  one  so 
jointly  charged**— the  court  having  instructed 
the  jury  to  the  effect  that,  before  they  would 
be  authorized  to  convict  the  defendant  on  trial 
as  accessory  before  the  fact,  the  state  would 
have  to  prove  the  guilt  of  the  person  charged 
as  principal  to  their  satisfaction  beyond  a  rea- 
sonable doubt,  explaining  such  a  doubt,  and 
also  the  guilt  of  the  defendant  on  trial  as  such 
accessory,  to  the  same  degree  of  certainty* 
The  plea  of  guilty  of  one  jointly  indicted  as 
principal  did  not  raise  a  presumption  of  the 
guilt  of  the  defendant  on  trial  as  accessory  be- 
fore the  fact,  but  it  was  competent  evidence  to 
prove  the  fact  that  such  plea  had  been  enter- 
ed as  tending  to  show  the  guilt  of  the  one 
charged  as  principal;  the  proof  of  his  guilt  be- 
ing a  condidon  precedent  to  the  finding  of  the 
defendant  on  trial  guilty  as  such  accessory; 
and  such  plea  having  been  put  in  evidence  by 
the  state  without  objection,  if  the  accused  on 
trial  desired  the  court  to  instruct  the  jury  to 
limit  their  consideration  of  the  plea  to  the  pur- 
poses for  which  it  was  admissible,  a  proper  and 
timely  request  for  such  instruction  should  have 
been  presented  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «{  103-111,  1227-1229,  199(^- 
2006:    Dec.  Dig.  }§  82,  638,  824,  825.*! 

2.  Csiminal  Law  (J  824*)  —  Instructions — 
Rkquestb. 

In  the  absence  of  a  special  request  so  to 
do,  the  court  Is  not  bound  to  charge  the  provi- 
sions of  the  Penal  Code  1910,  |  1031.  that: 
'*A1I  admissions  should  be  scanned  witn  care, 
and  confessions  of  guUt  should  be  received  with 
great  caution."  Lindsev  v.  State,  138  Ga.  818 
(6),  76  S.  E.  369,  and  cases  dted. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1996-2004;  Dec.  Dig.  { 
824.*] 

3.  Criminal   Law   (5   922*)— Instructions— 
Rb4)17Sst  to  Charge. 

The  court  correctly  instructed  the  jury  as 
to  the  necessity  for  corroboration  of  the  testi- 
mony of  an  accomplice  before  his  testimony 
would  be  sufficient  to  authorize  a  conviction, 
and  it  was  not  cause  for  a  new  trial  that  the 
court  failed,  in  the  absence  of  a  request,  to 
charge  that:  "It  is  not  sufficient  that  the  ac- 
complice is  corroborated  as  to  the  facts  and 
circumstances  of  the  corpus  delicti,  when  those 
facts  and  circumstances  do  not  go  to  show  any 
connection  of  the  defendant  with  the  commis- 
sion of  the  crime;  the  accomplice's  testimony 
in  a  felony  cnse  must  be  corroborated  by  some 
independent  fact  or  circumstance,  which  taken 
bv  itsf^lf  leads  to  the  inference,  not  only  that 


the  crime  has  been  committed,  bnt  that  the 
defendant  is  connected  with  its  commission." 
Moreover,  as  the  state  did  not  rely  solely  on 
the  evidence  of  the  alleged  accomplice  to  con- 
nect the  accused  with  the  offense,  it  was  not 
incumbent  upon  the  court,  without  request,  to 
instruct  the  jury  touching  corroboration.  Rob- 
inson V.  State,  84  Ga.  674  (1),  11  S.  B.  644. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §S  2210-2218;  Dec.  Dig.  $ 
922.*] 

4.  Criminal  Law  (§  786*)  —  Confessions — 
Voluntary  Charaotbr  —  Question  for 
Jury. 

The  testimony  as  to  alleged  confessions 
being  prima  facie  admissible,  the  court  did  not 
err  in  leaving  it  to  the  jury  to  determine  wheth- 
er or  not  such  confessions  were  freely  and  vol- 
untarily made.     Irby  v.  State,  95  Ga.  467,  20 

5.  B.  218;  Adams  v.  State,  129  Ga.  248-251, 
58  S.  E3.  822,  17  L.  R.  A.  (N.  S.)  468,  12  Ann. 
Cas.  15a  See,  also,  lindsay  v.  State,  188  Ga. 
81»(5),  76  S.  E.  369. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1219,  1220,  1221,  1701, 
1702,  1705,  1716;   l5ec.  Dig.  f  736.*] 

6.  Criminal  Law  ({  824*)  —  Agcompliok's 
Testimony- Instructions. 

The  court  gave  in  charge  to  the  jury  Pe- 
nal Code  1910,  S  1017,  as  to  the  number  of  wit- 
nesses generally  sufficient  to  establish  a  fact, 
and  the  stated  exceptions  to  the  rule,  and  in 
immediate  connection  gave  the  following  in- 
struction: **The  testimony  of  an  accomplice  in 
a  case  is  not  sufficient  of  itself  to  convict  a 
party  charged  with  a  commission  of  a  crime 
under  the  law.  That  testimony,  in  order  to 
authorize  you  to  convict,  must  be  corroborated, 
and  the  extent  of  the  corroboration  of  the  tes- 
timony is  a  question  entirely  for  the.  jury.  I 
do  not  charge  you  that  there  is  or  there  is  not 
testimony  of  an  accomplice  in  this  case.  I 
simply  give  you  the  rule,  and,  if  there  is  any 
testimony  that  has  been  delivered  in  the  case 
from  an  accomplice,  why  then  you  apply  these 
rules  that  the  court  gives  you  in  charge  to 
that  testimony."  This  charge  was  not  errone- 
ous on  the  ground  that  the  court  failed  in  con- 
nection therewith  to  inform  the  jury  as  to  the 
meaning  of  the  words  "an  accomplice"  and  "a 
felony,**^  or  to  instruct  them  as  to  the  nature 
of  the  corroborating  circumstances  required  in 
order  to  convict  the  defendant  on  trial,  and 
that  the  case  on  trial  was  a  felony:  there  be- 
ing no  request  to  charge  as  to  such  matters. 
Pickens  v.  State,  132  Ga.  46,  63  S.  E.  783,  and 
cases  cited;  Atlantic  Coast  Line  R.  Co.  v. 
Jones,  132  Ga.  189(13),  63  S.  E.  834;  Pye  v. 
Pye,  133  Ga.  246.  65  S.  E.  424;  Helms  v. 
State,  138  Ga.  826  (7)>  76  S.  B.  353. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,   Cent   Dig.    f§   1996-2004;    Dec.   Dig.   § 

824.*] 

6.  Instructions— Confessions. 

The  instruction  excepted  to  in  the  ninth 
ground  of  the  motion  for  a  new  trial  on  the 
subject  of  confessions  was  not  fairly  subject 
to  the  criticisms  made  upon  it. 

7.  Criminal  Law  (§  922*)  —  Instructions — 
Circumstantial   Evidence— Necessity   of 

.   Request. 

It  was  not  cause  for  a  new  trial  that  the 
court  failed,  in  the  absence  of  a  request,  to 
charge  on  the  law  of  circumstantial  evidence; 
the  evidence  against  the  accused  not  being  en- 
tirely circumstantial,  and  the  court  having  ful- 
ly and  correctly  charged  the  jury  as  to  the 
law  of  reasonRble  doubt  and  the  amount  and 
character  of  the  evidence  necessary  to  author- 
ize a  conviction.  McElroy  v.  State.  125  Ga. 
37,  53  S.  E.  751) ;    Smith  v.  State,  125  Ga.  296, 
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54  @.  E.  127:    Bannon  T.  State,  140  6a.  787 
(7),  788,  80  S.  B.  7. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8S  2210-2218;  Dec.  Dig.  § 
822.*] 

8.  Cbimznal  Law  (§  922*)— Pbinoipals  and 
ACCESS0BIS8— Conviction  of  Accessory— 
Effect. 

Where  three  persons  were  jointly  indict- 
ed for  murder,  one  charged  as  principal,  and 
the  other  two  as  accessories  before  the  fact, 
on  the  separate  trial  of  one  of  the  latter,  a 
plea  of  gailty  having  been  entered  by  the  de- 
fendant charged  as  principal,  it  not  appearing 
that  sentence  had  been  imposed  in  accordance 
with  such  plea,  it  was  not  cause  for  a  new 
trial  on  behalf  of  the  defendant  tried  and  con- 
victed as  accessory,  that  the  court  charged  the 
jury  to  the  effect  that,  if  they  found  that  the 
principal  had  entered  such  plea,  then  they  might 
'^consider  the  charge  against  the  defendant 
on  trial  of  being  an  accessory  before  the  fact" 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2210-2218;  Dec  Dig.  § 
922.*] 

9.  Vebdict— BviDBNCB— New  Tbiai*. 

There  was  evidence  to  authorize  the  ver- 
dict, and  the  court  did  not  err  in  refusing  a 
new  trial. 

(Additkmcl  ByUahut  5y  Bdiiorial  Staff.) 

10.  Criminal  Law  (8  82*)  —  "Conviction"  — 
Prosecution  or  Principal  and  Accessory. 

Pen.  Code  1910,  8  49,  provides  that  an  ac- 
cessory before  or  after  the  fact  may  be  in- 
dicted, tried,  convicted,  and  punished  notwith- 
standing the  principal  offender  may  have  been 
pardoned  or  otherwise  discharged  after  his 
conviction.  Held,  that  the  word  "conviction' 
is  often  used  to  mean  a  verdict  of  guilty  or  a 
plea  of  -guilty  and  to  include  judgment  but  as 
used  in  such  section  does  not  necessarily  in- 
clude a  sentence  (citing  2  Words  &  Phrases, 
1584). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  103-111 ;   Dec.  Dig.  8  82.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Jim  Cantrell  was  convicted  of  homicide  as 
an  accessory  before  the  fact,  and  he  brings 
error.    Affirmed. 

Johnson  &  Johnson,  of  Gainesville,  for 
plaintiff  in  errte.  Robt  McMillan,  Sol.  Gen., 
of  Clarkesville,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

FISH,  C.  J.  Bart  Cantrell,  Jim  Cantrell, 
and  Sylvia  Hawkins  were  Jointly  Indicted 
charged  with  the  murder  of  Arthur  Hawkins, 
Bart  Cantrell  as  principal  and  the  other  two 
as  accessories  before  the  fact  Bart  pleaded 
guilty,  and  such  plea  was  entered  on  the  in- 
dictment Subsequently  and  on  the  same  day 
Jim  was  separately  placed  on  trial  and  was 
found  guilty  as  charged.  He  moved  for  a 
new  trial,  which  being  refused,  he  excepted^ 

The  headnotes  1  to  7  inclusive  require  no 
elaboration. 

[8]  Complaint  was  made  in  the  motion  for 
new  trial  that:  "The  court  erred  in  not  In- 
structing the  Jury  that  the  bill  of  indictment, 
upon  which  the  plea  of  guilty  was  entered  by 
Bart  Cantrell,  before  Judgment  of  the  court 
was  pronounced,  was  not  a  conviction."    And 


also  erred  in  giving  the  following  charge: 
"The  defendant  Jim  Cantrell  could  not  be 
placed  upon  trial  before  the  conviction  of  the 
principal,  Bart  Cantrell.  It  is  contended  on 
the  part  of  the  state  that  the  principal,  as 
alleged  in  the  bill  of  indictment,  Bart  Can- 
trell, has  pleaded  guilty  to  the  offense  of 
murder  as  charged  In  the  bill  of  indictment 
If  that  is  true,  the  record  will  be  ont  before 
you,  and  it  the  record  shows  that  he  has 
pleaded  guilty  to  that  offense,  then  I  charge 
you  that  you  may  consider  the  charge  against 
the  defendant  on  trial  of  being  an  accessory 
before  the  fact"  This  instruction  was  al- 
leged to  be  erroneous  on  the  ground  that  it 
assumed  a  plea  of  guilty  without  sentence 
being  pronounced  to  be  a  conviction.  An  "ac- 
cessory" is  one  who  Is  not  the  chief  actor  In 
the  offense,  nor  present  at  its  performance, 
but  is  some  way  concerned  therein,  either 
before  or  after  the  act  committed.  Penal 
Code  1910,  t  44.  "An  accessory  before  the 
fact  is  one  who,  being  absent  at  the  time  of 
the  crime  committed,  doth  yet  procure,  coun- 
sel, or  command  another  to  commit  a  crime." 
Penal  Code  1910,  8^  46.  "An  accessory  before 
the  fact,  except  where  it  is  otherwise  pro- 
vided, shall  receive  the  same  punlshmoit  that 
is  prescribed  for  the  principal  in  the  first 
degree."  Id.  f  46.  Thus  the  crime  of  being 
an  accessory  before  the  fact  involves:  (1) 
The  commission  of  the  offense  by  the  prin- 
cipal, and  (2)  that  tlie  accused,  being  absent 
at  the  time  of  the  oommission  of  the  crime, 
procured,  counseled,  or  commanded  the  prin- 
cipal to  commit  it  These  are  the  two  ele- 
ments of  the  crime.  When  these  elements 
are  established  in  the  manner  provided  by 
law,  the  guilt  of  the  accessory  is  shown.  The 
question  of  whether  an  accessory  can  be  tried 
and  convicted  before  the  conviction  of  the 
principal  goes  to  the  manner  or  time  of  trial. 
The  conviction  of  the  principal  .is>  not  an 
element  in  the  crime,  but  it  affects  the  time 
when  or  manner  in  which  the  accessory  can 
be  tried.  In  other  words,  it  is  not  an  ele- 
ment in  the  crime,  but  it  is  a  regulation  af- 
fecting the  trial.  At  common  law  an  acces- 
sory could  not  be  arraigned  until  the  prin- 
cipal was  attainted,  unless  he  chose  to  waive 
the  benefit  of  the  law.  The  pirlndpal  was  not 
attainted  until  he  had  either  been  found 
guilty  or  pleaded  guilty,  and  sentence  had 
been  passed  upon  him ;  that  is,  before  he  re- 
ceived Judgment  of  death  or  outlawry.  Un- 
der this  ancient  law,  it  sometimes  happened 
that,  after  the  principal  was  found  guilty,  he 
was  pardoned,  or  claimed  the  benefit  of 
clergy,  or  in  other  ways  he  escaped  an  at- 
taint, although  guilty ;  thereupon  the  acces- 
sory, though  he  might  be  clearly  guilty,  also 
escaped.  To  meet  certain  happenings  or  pos- 
sible happenings,  the  statute  of  1  Anne  was 
passed,  which  provided  that  if  the  principal 
be  once  convicted  and  before  attainder— that 
Is,  before  receiving  the  Judgment  of  deatli 
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or  outlawry — ^he  be  delivered  by  pardon,  or 
benefit  of  clergy,  or  otherwise;  or,  If  tbe 
principal  stand  mnte,  or  challenge  i)erempto- 
rily  above  the  legal  number  of  Jurors  so  as 
never  to  be  convicted  at  all — in  any  of  these 
instances,  the  accessory  might  be  proceeded 
against  as  if  the  principal  felon  had  been  at- 
tainted, "for/*  says  Blackstone,  **there  is  no 
danger  of  future  contradiction."  We  omit 
any  reference  to  the  matter  of  receiving  stol- 
en goods  not  herein  involved. 

In  4  Blackstone's  Commentaries  (Ham- 
mond) p.  415,  it  is  said:  "By  the  old  com- 
mon law  the  accessory  could  not  be  arraigned 
till  the  principal  was  attainted,  unless  he 
chose  it,  for  he  might  waive  the  benefit  of  the 
law ;  and  therefore  the  principal  might,  and 
may  still,  be  arraigned,  and  plead,  and  also 
be  tried  together.  But  otherwise,  if  the 
principal  had  never  been  indicted  at  all,  had 
stood  mute,  had  challenged  above  35  Jurors 
peremptorily,  had  claimed  the  benefit  of 
clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  accessory  in  any  of 
these  cases  could  not^  be  arraigned ;  for  non 
constitit  whether  any  felony  was  committed 
or  no,  till  the  principal  was  attainted;  and  it 
might  so  happen  that  the  accessory  should  be 
convicted  one  day,  and  the  principal  acquit- 
ted the  next,  which  would  be  absurd."  The 
corrective  act  of  1  Anne  has  been  mentioned. 
As  embodied  in  section  49  of  the  Penal  Code 
1910,  it  is  declared  that:  ^*An  accessory  be- 
fore or  after  the  fact  may  be  indicted,  tried, 
convicted,  and  punished,  notwithstanding  the 
principal  oflTender  may  have  been  pardoned 
or  otherwise  discharged  after  his  conviction, 
or  cannot  be  taken  so  as  to  be  prosecuted 
and  punished.*'  It  will  be  observed  that  this 
is  not  a  prohibitory  act,  but  follows  general 
lines  of  the  common  law  as  modified  by  the 
act  of  1  Anne.  In  this  state  there  is  no  at- 
taint or  corruption  of  blood  by  reason  of  a 
conviction  and  sentence,  nor  is  there  any 
sentence  of  outlawry.  But  the  statement 
that  the  accessory  may  be  placed  on  trial 
if  the  principal  cannot  be  taken  so  as  to  be 
prosecuted  and  punished  is  substituted  in  the 
law  for  the  sentence  of  outlawry,  or  the 
sentence  imposed  in  case  of  contumaciously 
standing  mute  or  the  like.  This  section  of 
the  Code  has  long  been  in  force,  but,  as  at 
common  law,  the  accessory  may  waive  the 
claim  not  to  put  on  trial  until  after  Judgment 
of  conviction  against  his  principal,  and  noth- 
ing Is  more  common  than  a  dual  indictment 
and  trial  of  persons  charged  with  being  a 
principal  and  accessory.  It  will  be  readily 
seen  that  in  such  a  case,  or  in  cases  where 
there  were  several  county  in  one  of  which 
two  persons  were  charged,  one  with  being 
principal,  and  another  with  being  an  acces- 
sory, upon  a  Joint  trial  it  would  be  impossible 
to  enter  up  a  Judgment  against  one  of  them 
before  a  verdict  was  rendered  determining 
tlie  status  of  both. 

It  will  thus  be  seen  that  it  ia  not  an  inflexi- 


ble rule  that  an  accessory  cannot  be  convict- 
ed until  after  Judgment  and  sentence  has 
been  pronounced  upon  14s  prindpaL  The 
practice  of  trying  the  accessory  after  a  ver- 
dict of  guilty,  or  the  entering  of  a  plea  of 
guilty  without  the  rendition  of  a  Judgment 
or  sentence  thereon,  has  been  recognized  in 
this  state.  A  verdict  of  guilty  is  apparently 
treated  as  a  sufficient  conviction  of  the  prin- 
cipal, though  no  sentence  has  been  pronounc- 
ed thereon.  In  Thornton  v.  State,  25  Ga.  301, 
it  was  held  that  one  ''convicted  of  murder, 
but  not  sentenced,  is  a  competent  witness  for 
the  state,  on  the  trial  of  another  •  •  • 
indicted  as  accessory  before  the  fact  in  the 
murder.'*  It  is  true,  in  th^t  case  the  objec- 
tion specifically  raised  was  that  the  principal 
was  incompetent  to  testify ;  and  it  was  held 
that  he  was  not  rendered  incompetent  at 
common  law  until  after  Judgment,  even  if 
there  was  such  disqualification  at  all  under 
our  law;  but  the  accused  in  that  case  was 
found  guilty  of  murder  and  sentenced  to 
death,  and  the  Judgment  was  afllrmed.  If 
it  had  been  considered  that  the  pronouncing 
of  the  sentence  upon  the  principal  was  an 
essential  part  of  the  proof  in  order  to  sustain 
a  conviction  of  the  accessory,  then  it  is  diffi- 
cult to  see  why  the  Judgment  should  not 
have  been  reversed  rather  than  afiirmed.  In 
Groves  v.  State,  76  Ga.  808,  Justice  Hall  dis- 
cussed the  matter  at  some  length  and  dis- 
tinctly declared  that  the  entering  of  a  plea 
of  guilty  by  the  principal  would  suffice  as  a 
basis  for  proceeding  to  try  one  accused  as 
an  accessory.  He  said:  '*It  was  the  usual 
practice,  where  it  was  desirable  to  use  him 
[the  principal]  as  a  witness,  since  it  was  the 
Judgment  and  not  the  verdict  or  plea  which 
disqualified,  to  suspend  the  Judgment  imtil  the 
end  of  the  trial  of  his  codefendants."  As  it 
appears  that  the  defendant  was  convicted 
of  a  misdemeanor  in  that  case,  this  ruling 
may  not  have  been  necessary;  but  it  shows 
the  view  entertained  on  the  subject  at  that 
time,  and  this  has  never  been  since  repudiat- 
ed. In  Lewis  v.  State,  136  Ga.  355,  71  S. 
B.  417,  several  persons  were  indicted  for 
murder  as  principals  in  the  first  degree.  Up- 
on the  trial  of  one,  the  evidence  was  sufficient 
to  authorize  a  finding  that  another  one  of 
them  was  guilty  of  murder  as  principal  in 
the  first  degree,  and  that  the  defendant  on 
trial  was  present,  aiding  and  abetting  him 
in  the  commission  of  the  crime,  and  was 
therefore  guilty  of  murder  in  the  second  de- 
gree. It  was  held  that  it  was  not  error  to 
admit  in  evidence  the  indictment  and  ver- 
dict thereon  of  guilty  as  to  the  defendant 
shown  to  be  the  principal  in  the  first  degree. 
The  truth  is  that  the  keeping  up  of  the 
distinction  between  principals  in  the  first  and 
second  degree  and  principal  and  accessories 
before  the  fact,  where  they  are  all  punished 
alike,  is  an  archaic  technicality,  and,  as  Mr. 
Bishop  declares,  '*a  crystallized  blunder." 
The  Introduction  on  the  trial  of  one  person 
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of  the  conviction  of  another  and  giving  it 
weight  as  proof  of  the  fact  of  guilt  of  the 
person  as  convicted  is  somewhat  an  anomaly, 
because  the  trial  of  the  principal,  if  separate- 
ly conducted,  is  as  to  the  other  defendant  res 
inter  alios  acta.  But  the  ruling  has  become 
permanently  established  by  the  authorities 
that,  upon  the  trial  of  one  indicted  as  an  ac- 
cessory, the  conviction  of  the  principal  is  ad- 
missible, not  only  to  show  the  fact  of  convic- 
tion, but  also  as  prima  facie  evidence  of 
the  guilt  of  the  person  so  convicted.  It  is 
not,  however,  conclusive,  and  evidence  may 
be  introduced  by  either  party  in  addition 
thereto  as  proving  or  disproving  the  guilt  of 
the  alleged  principal.  This  makes  clear  the 
statement  already  made  that  the  fact  of  con- 
viction of  the  principal  is  not  an  element  in 
the  crime  of  an  accessory,  but  is  a  question 
affecting  primarily  the  right  to  try  him  until 
after  conviction  of  the  principal;  and,  if  it 
be  admissible  in  evidence,  it  would  not  be 
consistent  to  hold  that  other  evidence  on  the 
subject  of  the  princlpars  guilt  could  be  in- 
troduced by  one  party  or  the  other.  State 
V.  Burbage,  51  S.  0.  284,  28  S.  E.  937. 

In  the  present  case  the  alleged  principal 
and  accessory  were  Jointly  indicted.  The 
principal  entered  a  plea  of  guilty.  The  in- 
dictment with  the  plea  entered  thereon  was 
introduced  in  evidence.  The  evidence,  con- 
sidered as  a  whole,  was  sufficient  to  author- 
ize the  Jury  to  find  the  accused  on  trial 
guilty. 

It  may  be  argued  that  the  principal  could 
withdraw  his  plea  of  guilty,  and  thus  in 
elfect  grant  himself  a  new  trial  after  the 
verdict  against  the  accessory  had  been  ren- 
dered. But  the  statute  provides  that,  if  the 
principal  cannot  be  taken,  the  accessory  may 
be  tried.  So  that  the  principal,  by  his  vol- 
untary act,  may  cause  the  accessory  to  be 
subjected  to  trial  before  he  himself  is  ever 
tried.  Moreover,  if  a  verdict  of  guilty  should 
be  rendered  against  the  principal,  he  might 
move  for  a  new  trial  and  carry  his  case  by 
writ  of  error  to  a  reviewing  court,  or  he 
might  some  time  move  for  a  new  trial  on 
extraordinary  grounds,  or  move  in  arrest  of 
Judgment.  There  would  always  be  possibil- 
ity that  the  principal  might  obtain  another 
trial,  and  yet  it  would  hardly  be  contended 
that  the  person  charged  with  being  an  acces- 
sory could  postpone  indefinitely  his  own  trial 
in  order  to  await  the  time  when  the  principal 
should  cease  his  efforts  to  set  aside  his  con- 
viction. If  the  principal  should  be  acquitted 
after  the  trial  of  the  accessory,  this  might 
furnish  ground  for  a  motion  for  a  new  trial, 
somewhat  similar  to  the  ground  of  newly 
discovered  evidence. 

[ID]  The  word  "conviction"  is  sometimes 
used  to  mean  a  verdict  of  guilty,  or  a  plea 
of  guilty,  and  sometimes  is  used  to  include 
also  the  Judgment.  The  construction  is  not 
always  uniform,  but  is  dependent  upon   a 


construction  of  the  particular  law  oi  statute 
under  consideration.  Section  49  of  the  Penal 
Code  of  1910  and  other  cognate  sections,  as 
well  as  decisions  of  this  court,  seem  to  recog- 
nize that  under  this  statute  the  expression 
"conviction"  does  not  necessarily  include  a 
sentence.    See,  also,  2  Words  &  Phrases,  1584.    ' 

The  motion  for  a  new  trial  contains  the 
following  ground:  **Movant  alleges  that  he 
is  entitled  to  a  new  trial,  because  the  princi- 
pal, Bart  Cantrell,  was  allowed  to  withdraw 
his  plea  of  guilty,  after  the  conviction  of  this 
defendant."  The  court  refused  to  certify  this 
ground,  and  it  cannot  be  considered,  although 
on  the  indictment  as  sent  up  by  the  clerk  ap- 
pears an  entry  dated  the  day  after  the  trial 
of  the  present  defendant  and  signed  by  coun- 
sel for  the  alleged  principal  and  by  the  so- 
licitor general  stating  that  the  plea  of  guilty 
is  withdrawn,  and  the  defendant  waives  ar- 
raignment and  pleads  not  guilty.  This  entry 
was  evidently  not  upon  the  indictment  at 
the  time  of  the  trial  of  the  present  defend- 
ant and  formed  no  part  of  that  trial.  We 
do  not  clearly  understand  the  reason  of  the 
presiding  Judge  in  refusing  to  certify  the 
ground,  but  under  the  state  of  the  record  we 
cannot  deal  with  the  question  of  whether  the 
withdrawal  of  the  plea  of  guilty,  if  it  should 
be  treated  as  having  occurred,  would  furnish 
ground  for  a  motion  for  a  new  trial  to  the 
present  defendant 

[9]  Without  setting  forth  the  evidence  in 
the  record,  it  is  sufficient  to  say  that  we  have 
most  carefully  considered  it,  and  have  no 
hesitancy  in  adjudging  that  it  is  sufficient  to 
authorize  the  verdict. 

The  court  did  not  err  in  refusing  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

"*°*'*^  (141  GfU  158) 

ARNOLD   V.  ARNOLD. 
(Supreme  Court  of  Georgia.     Dec.  19,  1913.) 

(Syllalus  hy  the  Court,) 

1.  DivOBCB  (§  214*)— Application  fob  Tem- 
POBABT  Alimony— Refusal  to  Continue— 
Discretion. 

A  trial  judge  does  not  abuse  his  discretioa 
in  refusing  to  continue  the  bearing  of  an  appli- 
cation for  temporary  alimony,  based  on  a  suit 
for  divorce,  until  pending  proceedings  in  a  court 
of  ordinary,  inquiring  into  the  sanity  of  the 
applicant,  are  determined. 

[Ed.  Note.— For  other  cases,  see  Dirorce, 
Cent.  Dig.  §§  626-631 ;    Dec.  Dig.  §  214.*] 

2.  Application  fob  Alimony- Evidence  of 
Sanity. 

Whether  the  court  committed  reversible  er- 
ror in  refusing  to  hear  evidence  as  to  the  san- 
ity of  the  applicant,  under  the  special  facts  of 
this  record,  is  not  decided. 

3.  Witnesses  (§  60*)  —  Competency  —  Hus- 
band AND  Wife  — Cruel  Tbeatment  — 
Adulteby. 

In  a  suit  for  divorce  alleging  as  groundii 
therefor  adultery  and  cruel  treatment,  either 
party  may  testify  with  respect  to  the  alleged 
ci*uel  treatment,  but  not  with  respect  to  adiil- 
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tery.  Civil  Code,  {  5861,  makes  paii^es  wholly 
incompetent  to  testify  only  when  adultery  is 
the  sole  basis  of  a  smt,  action,  or  proceeding. 
[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  167-173;    Dec  Dig.  S  60.*] 

4.  DivoBOX  (§  215*)— Tbmporabt  Ai*imont— 

Amount— DiscBsnoN. 

It  was  an  abuse  of  discretion,  under  the 
facts  of  this  case,  to  award  the  plaintiff  $30 
counsel  fees,  $7S  cash,  and  $30  per  month  as 
temporary  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  632-634 ;    Dec.  Dig.  H  215.»] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  Mrs.  D.  F.  Arnold  against  D.  F. 
Arnold.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

Sidney  W.  Hatcher,  of  Macon,  for  plaintiff 
in  error.  O.  C.  Hancock,  of  Macon,  for  de- 
fendant in  error. 

HILL,  J.  [1]  On  February  8,  1913,  this 
case  came  before  the  trial  court  on  the  appli- 
cation of  Mrs.  D.  F.  Arnold  for  temporary 
alimony  and  attorney's  fees  pending  the  trial 
of  divorce  proceedings  filed  by  her  against 
her  husband,  D.  F.  Arnold.  At  the  hearing 
on  the  question  of  temporary  alimony,  counsel 
for  the  defendant  moved  to  continue  the 
case,  upon  the  ground  that  a  petition  for  a 
writ  of  lunacy  had  been  filed  in  the  court  of 
ordinary  of  Crawford  county  to  inquire  into 
the  sanity  of  the  plaintiff,  and  that  the  hear- 
ing upon  the  writ  was  set  for  February  17, 
1913.  In  support  of  this  motion  counsel  pre- 
sented a  certified  copy  of  the  lunacy  proceed- 
ings in  Crawford  county,  which  was  ad- 
mitted in  evidence,  showing  that  the  lunacy 
hearing  was  assigned  for  February  17th  as 
contended.  Movant  insisted  that,  inasmuch 
as  no  plaintiff  could  bring  suit  for  divorce 
unless  at  the  time  such  person  was  sane,  the 
hearing  of  the  lunacy  case  in  Crawford  coun- 
ty should  be  first  had  to  determine  that  ques- 
tion, and  that  the  alimony  case  Should  be 
postponed  until  some  time  subsequent  to  the 
date  set  for  the  hearing  of  the  lunacy  case. 
The  court  overruled  the  motion,  and  ordered 
the  hearing  to  proceed,  and  the  defendant  as- 
signs such  ruling  as  error.  Every  motion  for 
continuance  is  addressed  to  the  sound  legal 
discretion  of  the  court  Civil  Code,  §  5724. 
If  the  court  of  ordinary  should  subsequently 
find  the  plaintiff  to  be  insane,  it  would  only 
adjudicate  that  the  plaintiff  was  insane  at 
the  time  she  was  so  declared,  and  would  not 
conclusively  adjudicate  the  question  of  her 
sanity  at  the  time  of  filing  the  petition  for 
divorce  and  alimony,  or  at  the  time  of  the 
hearing  on  the  question  of  temporary  ali- 
mony. The  value  of  such  an  adjudication  as 
evidence  of  prior  insanity  need  not  be  dis- 
cussed, as  the  court  was  not  bound  to  con- 
tinue the  case  before  him  until  the  court  of 
ordinary  had  acted,  and  it  was  within  his 
discretion  to  refuse  to  do  so. 

[2]  2.  Error  is  also  assigned  on  the  re- 


fusal of  t^e  court  to  admit  evidence  of  a 
physician  to  the  effect  that  the  plaintiff  was 
of  unsound  ndnd,  and  was  mentally  irrespon- 
sible. The  bill  of  exceptions  recites  that  the 
court  sustained  a  motion  of  counsel  for  the 
plaintiff  to  exclude  this  evidence  *'upon  the 
ground  of  irrelevancy,  for  the  reason  that  all 
persons  were  presumed  to  be  sane."  The  ex- 
ception to  this  ruling  was  ''that  the  de- 
fendant had  the  right  to  put  the  insanity  of 
the  plaintiff  in  issue,  for  that,  if  she  was 
not  of  sound  mind,  she  could  not  maintain  a 
suit  for  divorce  and  alimony."  The  defend- 
ant's answer,  after  denying  the  material  al- 
legations of  the  petition  for  divorce  and  ali- 
mony, proceeded  as  follows:  "Answering  fur- 
ther, defendant  says  that  his  said  wife  is 
not  of  sound  mind,  and  not  responsible  for 
the  charges  made  against  him  and  others  as 
set  out  in  paragraphs  4,  5,  and  6  of  the  peti- 
tion. Defendant  shows  that  .petitioner  was 
intimidated  and  led  on  to  make  said  charges 
by  others,  to  wit,  M.  M.  Arnold,  son  of  de- 
fendant, and  J.  L.  Marshall,  the  father  of 
petitioner,  both  of  whom  entertain  grudges 
against  defendant,  and  maliciously  chose  this 
means  of  trying  to  injure  defendant"  While 
the  reason  given  for  the  exclusion  of  the  ev- 
idence by  the  court  is  an  insufficient  one,  the 
defendant  only  excepts  to  the  ruling  on  the 
ground  that  he  had  a  right  to  show  insanity 
of  the  plaintiff  because  if  she  was  of  unsound 
mind,  she  could  not  maintain  her  suit  for 
divorce  and  alimony.  The  averments  of  the 
answer  quoted  above  were  not  sufficient  to 
question  the  plaintifTs  right  to  bring  or  main- 
tain the  suit  because  of  insanity.  It  does  not 
measure  up  to  the  requisites  of  a  plea  in 
abatement,  but  is  merely  an  allegation  that 
the  plaintiff  is  mentally  irresponsible  for  the 
charges  brought  against  the  defendant  and 
others;  that  is,  that  the  charges  were  to 
be  discredited  or  disregarded  because  the 
plaintiff  was  not  mentally  responsible  for 
maldng  them,  but  had  been  led  on  by  others 
to  do  so.  While  under  the  .pleadings  the  evi- 
dence was  not  admissible  for  the  purpose  of 
attacking  the  plaintiff's  capacity  to  sue,  on 
the  other  hand  it  was  improper  for  the  court 
to  exclude  it  generally  for  the  reasons  given. 
As  the  judgment  is  reversed  on  the  merits, 
we  do  not  consider  it  necessary  to  decide 
whether  the  exclusion  of  the  testimony,  un- 
der the  circumstances  of  this  case,  would  or 
would  not  amount  to  reversible  error. 

[3]  3.  On  the  hearing  the  defendant  offered 
his  own  testimony  as  follows:  "I  am  not 
guilty  of  the  charges  of  adultery  brought 
against  me  by  the  witnesses  Monroe  Arnold 
and  H.  D.  Arnold.  I  have  never  mistreated 
my  wife.  My  wife  left  home  voluntarily.  I 
did  not  drive  her  away;  she  went  away  of 
her  own  accord."  The  court,  on  motion  of 
plaintiff's  counsel,  excluded  this  evidence, 
on  the  ground  that  it  was  prohibited  by  the 
statute   on   account  of   the   marriage   rela- 
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tionshlp  eslsttag  between  the  plaintiff  and 
the  defendant  The  suit  for  divorce  was 
predicated  on  the  grounds  of  adultery  and 
cruel  treatment  on  the  part  of  the  husband. 
The  defendant  excepted  to  the  exclusion  of 
the  testimony,  on  the  ground  that  he  was 
competent  to  deny  the  allegation  in  the  peti- 
tion that  he  was  guilty  of  cruel  treatment, 
and  that  he  drove  his  wife  from  home,  and 
to  show  that  her  separation  from  him  was 
voluntary.  It  is  argued  that,  when  a  suit 
is  instituted  for  divorce  upon  the  ground  of 
adultery,  and  also  upon  the  ground  of  cruel 
treatment,  it  cannot  be  ascertained  from  the 
allegations  of  the  petition  whether  the  plain- 
tiff relies  upon  the  one  ground  or  the  other, 
or  upon  both,  and  therefore  it  is  error  to 
exclude  the  testimony  of  the  husband  deny- 
ing that  he  is  guilty  of  adultery.  Our  Civil 
Code,  (  5861,  provides:  "Nothing  contained 
in  section  5868  shall  apply  to  any  action, 
suit,  or  proceeding  in  any  court,  instituted  in 
consequence  of  adultery,  or  to  any  action  for 
breach  of  promise  of  marriage.**  The  action 
here  is  instituted  in  consequence  of  the  al- 
leged adultery  of  the  defendant,  and  also  in 
consequence  of  cruel  treatment;  and  that  be- 
ing so,  we  think  the  defendant  was  competent 
to  testify  as  to  the  allegations  of  cruel  treat- 
ment The  act  of  1866,  as  contained  in  Civil 
Code,  (  5861,  was  intended  to  apply  only 
to  cases  brought  solely  in  consequence  of 
adultery.  As  to  that  question,  neither  the 
husband  nor  the  wife  can  testify*  But,  where 
there  are  other  complete  grounds  for  divorce, 
both  the  husband  and  the  wife  are  competent 
to  testify  as  to  such  other  grounds.  If  the 
divorce  was  sought  solely  on  the  ground  of 
cruel  treatment  both  would  undoubtedly  be 
competent  to  testify  as  to  such  ground,  and, 
if  adultery  should  be  charged  as  an  addi- 
tional ground,  this  is  no  reason  why  each 
should  not  be  competent  to  testify  on  the 
question  of  cruel  treatment 

In  reaching  this  conclusion,  we  bear  in 
mind  the  rulings  in  the  cases  of  Cook  v.  Cook, 
46  Ga.  308,  Sloan  v.  Brlant,  56  Ga.  59,  and 
other  cases;  but  in  those  cases  the  suit  or 
action  was  solely  in  consequence  of  adul- 
tery. We  think,  therefore,  the  purpose  of 
the  act  above  referred  to  was  to  exclude  par- 
ties from  testif^ng  In  any  case  or  proceeding 
in  any  court  instituted  solely  in  consequence 
of  adultery,  but  that  it  would  not  exclude 
them  from  testifying  as  to  matters  involved 
other  than  adultery.  But  they  could  not 
testify  to  the  adultery,  nor  could  their  testi- 
mony as  to  any  fact  be  considered  on  that 
question.  It  follows  that  the  court  erred  In 
rejecting  the  evidence  of  the  defendant  which 
related  solely  to  the  question  of  cruel  treat- 
ment 

[4]  4.  The  only  other  question  tn  the  case 
is  whether  the  court  abused  its  discretion 
in  granting  temporary  alimony  and  counsel 
fees.    The  court  allowed  the  plaintiff  |30  as 


counsel  fees,  |75  in  cash,  and  |30  a  month 
from  M'arch  8,  1013.  The  defendant  excepted 
to  the  Judgment,  on  the  ground  that  the  same 
is  not  authorized  by  the  evidence,  la  con- 
trary to  the  evidence,  and  contrary  to  law, 
and  an  abuse  of  discretion  upon  the  part  of 
the  trial  court  In  granting  temporary  ali- 
mony the  judge  has  a  wide  discretion,  and 
his  discretion  will  not  be  disturbed,  unless 
abused.  The  schedule  of  the  property  filed 
by  the  plaintiff  as  owned  by  the  defendant 
was  as  follows:  One  horse  and  buggy,  house- 
hold and  kitchen  furniture;  5  plows;  4 
rakes;  2  pitchforks;  2  chests  of  tools;  500 
bundles  of  hay;  one  shotgun;  one  wheelbar- 
row. The  evidence  tended  to  show  that  the 
horse  and  buggy  was  levied  on  for  debt  and 
that  the  household  goods  were  worth  about 
$300;  the  tools  were  worth  about  $100;  that 
30  baleto  of  hay  located  on  the  premises  were 
worth  about  $20 ;  and  that  400  bales  of  hay 
were  stored  at  a  warehouse,  with  a  Hen  there- 
on for  rent  and  warehouse  charges  about 
equivalent  to  the  value  of  it  The  defendant 
is  a  carpenter  by  vocation,  but  at  the  time  of 
the  hearing  was  out  of  employment  and 
owned  no  real  estata  No  income  from  any 
other  source  was  shown,  nor  property  other 
than  that  above  enumerated.  There  is  no 
evidence  in  the  record  that  the  plaintiff  and 
defendant  are  living  in  a  state  of  bona  fide 
separation.  The  petition  alleges  a  state 
of  separation;  but  this  is  denied  by  the  an- 
swer, and  there  is  no  affirmative  proof  show- 
ing that  the  plaintiff  and  defendant  are  liv- 
ing apart  The  judgment  for  alimony,  if 
maintainable  at  all,  must  therefore  be  predi- 
cated on  the  suit  for  divorce.  There  Is  no 
evidence  to  support  the  allegations  of  cruel 
treatment  On  the  ground  of  adultery,  the- 
evidence  does  not  support  the  charges  made- 
in  the  petition.  In  view  of  all  the  foregoing, 
we  think  the  court  abused  his  discretion  In 
allowing  the  amount  of  temporary  alimony 
and  attorney's  fees  to  the  plaintiff  fixed  by 
the  judgment  complained  of. 

Judgment  reversed.    All  the  Justices  eon- 
cur. 

(141  Oa.  14S> 

HOLTZENDOBF  v.  HILTON  &  DODGE 
LUMBER  CO. 

(Supreme  Court  of  Georgia.     Dec  13,   1913.) 

(8yUahu$  by  the  Court.) 

1.  Public  Lands  (J  148*)— Applxcatioh  fob 
.Grant— Right  to  Amend. 

There  was  no  error  in  rejecting  the  prof- 
fered amendment. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  (f  403-408;  Dec  Dig.  | 
14a*] 

2.  Headbight— Application. 

The  grant  of  a  nonsuit  was  proper. 

Error  from  Superior  Court,  Camden  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  C.  A.  Holtzendorf  agaiuBt  the 
Hilton  &*  Dodge  Lumber  Company.     Judg- 
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ment  for  defendant,  and  plaintiff  brings  er- 
ror.   Aflirmed. 

J.  L.  Sweat,  of  Waycross,  for  plaintiff  In 
error.  Boiling  Whitfield,  of  Brunswick,  for 
defendant  in  error. 

EVANS,  P.  J.  [1]  1.  Under  the  headrlght 
laws,  a  head  of  a  family  could  apply  for  a 
grant  of  vacant  land  to  the  amount  of  200 
acres  for  himself  and  60  acres  additional 
for  every  member  of  his  family.  Cobb's  Dig. 
660  et  seq.  The  application  was  to  be  made 
to  the  ordinary,  and,  if  no  caveat  was  filed, 
the  ordinary  issued  a  warrant  to  the  coun- 
ty surveyor,  who  surveyed  the  land,  and,  if 
he  was  satisfied  that  the  land  was  vacant, 
he  certified  the  fact  to  the  ordinary,  who 
approved  the  proceedings,  confirmed  the  sur- 
veyor's report,  and  directed  the  plat  of  the 
survey,  together  with  a  certified  copy  of  the 
order,  to  be  forwarded  to  the  office  of  the 
Secretary  of  State,  by  whom  it  was  recorded 
and  a  grant  issu^  to  the  applicant .  But 
the  owner  of  adjacent  land  was  empowered 
to  caveat  the  issuing  of  a  warrant;  in  which 
event  the  application  and  caveat  were  trans- 
mitted to  the  superior  court  for  trial.  Code 
of  1895,  (§  3226  to  8234.  All  laws  authoriz- 
ing the  issue  of  grants  to  land  under  head- 
rights  were  repealed  in  1909>  with  a  provi- 
sion in  the  repealing  act  that  its  terms  should 
not  apply  to  or  affect  any  headrlght  warrant, 
application  for  which  was  then  pending. 
Acts  1909,  p.  115.  In  1908  Chester  A.  Holt- 
zendorf  applied  for  the  issue  of  a  warrant 
to  400  acres  of  alleged  vacant  land,  alleg- 
ing that  his  family  consisted  of  himself,  wife, 
and  minor  daughter.  The  Hilton  &  Dodge 
Lumber  Company  filed  a  caveat,  averring  its 
ownership  of  the  land  for  which  a  grant  was 
applied,  and  denied  that  it  was  vacant  land. 
The  applicant  offered  to  amend  his  application 
by  alleging  that  since  the  application  was  filed 
his  daughter  had  died,  and  that  two  other 
children  had  been  bom  unto  him,  and  he 
prayed  that  the  340  acres  of  land  returned 
by  the  county  surveyor  be  found  in  favor 
of  himself,  wife,  and  two  minor  children  in 
life.  The  amendment  was  offered  after  the 
date  of  the  repealing  act.  The  court  reject- 
ed the  amendment,  and  properly  did  so.  The 
applicant  could  not  by  amendment  enlarge 
the  scope  of  his  application  by  reason  of 
an  increase  in  his  family  subsequently  to  the 
repeal  of  the  headrlght  laws.  The  repealing 
act  saved  only  pending  applications  from 
its  operation,  and  did  not  give  to  the  appli- 
cant any  right  to  a  larger  acreage  because 
of  children  born  since  its  passage. 

[2]  2.  The  evidence  was  insufficient  to 
make  out  a  prima  facie  case  that  the  appli- 
tmnt  was  entitled  to  a  grant  of  the  land  as 
vacant  land,  and  the  court  did  not  err  in 
granting  a  nonsuit. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(141  Go.  140) 

HOSTELLER  v.  GITT  OF  BOMB. 
(Supreme  Court  of  Georgia.    Dec.  13,  1913.) 

(ByUabuM  hy  the  Court.) 

1.  Tbial  ((  252*)—lNSTBTJCTioNs— Evidence. 

On  the  trial  of  a  suit  against  a  municipal- 
ity for  damages  alleged  to  have  been  sustained 
in  consequence  of  the  breaking  of  a  rotten 
plank  in  a  bridge,  of  which  defect  it  was  al- 
leged the  city  had  notice,  the  court  properly 
refused,  in  the  absence  of  proof  that  the  city 
built  the  bridge,  to  charge  the  jury:  "If  you 
believe,  from  the  evidence  in  this  case,  that, 
some  three  months  jprior  to  the  date  of 
the  injury  alleged  in  this  case,  the  city  of  Rome 
reconstructed  the  bridge  described  in  the  peti- 
tion, and  that  in  so  domg  the  agents  of  the  city 
placed  a  rotten  and  defective  plank  in  the 
bridge^  then  it  would  not  be  necessarv  for  the 
plaintiff  to  prove  notice  to  the  city  of  the  rot- 
ten condition  of  such  plank,  for  under  the  law, 
if  the  plank  was  rotten  when  placed  in  the 
bridge,  then  notice  to  the  agent  placing  it  there 
would  be  notice  to  the  city." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  505,  59&-612;    Dec  Dig.  (  252.*] 

2.  Bridges  (S§  87,  44*)— Negligence  (11  4, 
13*)— Defbctive  Bridge— "Obdinaby  Gabe 
AND  Diligence"— "Obdinaby  Neglect." 

In  such  a  case,  the  following  charge  ac- 
curately states  the  law  and  is  not  erroneous: 
"I  charge  you  that  the  standard  of  care  and 
diligence  required  by  law  of  both  the  plaintiff 
and  the  defendant  is  the  same.  It  is  ordinary 
care  and  diligence.  .Ordinary  care  and  diligence 
is  that  care  and  diligence  which  eveij  prudent 
man  takes  of  his  own  property  of  a  similar  na- 
ture, or  that  care  and  diligence  which  every 
prudent  man  would  exercise  under  similar  cir- 
cumstances and  like  surroundings.  The  ab- 
sence of  such  care  and  diligence  is  termed  ''or- 
dinary neglect." 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Gent.  Dig.  §§  91-94,  96,  103-105,  109;  Dec. 
Dig.  if  37,  44  :*  Negligence,  Cent  Dig.  U  6, 
15 ;   r)ec.  big.  If  4,  13.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029-5042;  voL  8,  pp.  7739,  7740; 
voL  6,  pp.  5046,  5047.1 

8.  Denial  of  New  Tbial  Sustained. 

There  was  no  error  In  refusing  a  new  trial. 

Error  from  Superior  CJourt,  Floyd  County ; 
Jno.  W.  Maddox,  Judge. 

Action  by  J.  W.  Mosteller  against  the  City 
of  Rome.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Eubanks  &  Mebane  and  Denny  &  Wright, 
all  of  Rome,  for  plaintiff  In  error.  Max 
Meyerhardt,  of  Borne,  for  defendant  in  er- 
ror. 

HILL,  J.  Mosteller  brought  an  action 
against  the  city  of  Rome  for  personal  In- 
juries sustained  by  reason  of  his  horse  break- 
ing through  a  certain  bridge  in  the  city  on 
June  13,  1909.  The  petition  and  evidence 
showed,  among  other  things,  that  on  the  day 
of  the  injury  the  plaintiff  was  in  his  bug- 
gy and  driving  along  West  Second  avenue 
in  the  dty  of  Rome,  and  attempted  to  drive 
over  the  bridge  where  the  injury  occurred. 
His  horse  stepped  upon  the  planks  constitut- 
ing the  floor  of  the  bridge,  when  the  planks 
broke    through,    allowing   the    horse   to    go 
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through  the  bridge  and  down  into  the  drain 
at  least  three  feet  below,  causing  the  horse 
to  fall  and  plunge  forward,  jerking  and 
throwing  plaintiff  out  of  the  buggy  to  the 
bard  stone  roadway,  and  injuring  him  as 
set  forth  in  the  petition.  It  was  alleged  that 
the  planks  of  the  bridge  were  rotten  and  not 
sufficient  to  sustain  the  weight  of  the  horse. 
The  plaintiff  did  not  know  or  have  reason 
to  suspect  the  rotten  condition  of  the  bridge 
until  after  he  was  hurt,  and  did  not  have 
time  to  take  any  precaution  whatever.  By 
reason  of  the  rotten  condition  of  the  planks, 
the  bridge  was  in  a  dangerous  and  unsafe 
condition,  and  the  defendant,  its  agents  and 
officers,  knew  this  condition  existed.  The 
weight  of  the  horse  was  about  900  pounds. 
The  entire  width  of  the  plank  broke,  and  its 
length  was  3  feet.  This  much  crumpled  and 
crushed  Into  small  bits.  The  width  of  the 
plank  was  about  10  or  12  inches.  There  was 
nothing  on  the  bridge  to  indicate  whether  it 
was  safe  or  unsafe.  The  plaintiff  was  thrown 
on  his  right  hip,  etc.  The  evidence  for  the 
defendant  tended  to  show  that  the  plaintiff 
was  not  thrown  from  the  buggy,  but  Jumped, 
Qjid  that  the  plank  which  broke  and  caused 
the  horse  to  fall  through  the  bridge  was  not 
rotten.  The  Jury  found  for  the  defendant, 
and  the  plaintiff  excepted  to  the  Judgment 
overruling  his  motion  for  a  new  trial. 

[1]  1.  The  fifth  ground  of  the  motion  for  a 
new  trial  complains  that  the  court  refused 
on  written  request  to  give  in  charge  to  the 
Jury  the  following:  "If  you  believe  from 
the  evidence  in  this  case  that,  some  three 
months  prior  to  the  date  of  the  injury  alleg- 
ed in  this  case,  the  city  of  Rome  recon- 
structed the  bridge  described  in  the  petition, 
and  that  in  doing  so  the  agents  of  the  city 
placed  a  rotten  and  defective  plank  in  the 
bridge,  then  it  would  not  be  necessary  for 
the  plaintiff  to  prove  notice  to  the  city  of 
the  rotten  condition  of  such  plank,  for  un- 
der the  law,  if  the  plank  was  rotten  when 
placed  in  the  bridge,  then  notice  to  the  agent 
placing  it  there  would  be  notice  to  the  city." 
The  court  did  not  err  in  refusing  the  request 
The  petition  did  not  allege  that  some  three 
months  prior  to  the  injury  the  city  placed  a 
rotten  and  defective  plank  in  the  bridge.  The 
request  was  properly  declined,  as  it  was 
not  adapted  to  the  case  as  made.  The  plain- 
tiff in  eri'or  cites  the  case  of  Mayor,  etc.,  of 
Brunswick  v.  Broxton,  70  Ga.  193,  but  we 
do  not  think  that  case  is  applicable  to  the 
instant  case.  There  a  distinction  was  drawn 
between  a  mere  case  of  negligence  for  fail- 
ure to  maintain  a  bridge  in  safe  condition 
and  a  case  of  misfeasance,  where  it  affirma- 
tively appeared  that  the  city  had  placed  a 
rotten  plank  in  the  bridge.  Nothing  of  that 
kind  appears  here.  The  only  allegation  in 
regard  to  this  is  "that,  by  reason  of  the  rot- 
tenness of  said  planks,  said  bridge  was  in 
a  dangerous  and  unsafe  condition ;  that  the 
city  of  Rome,  its  agents  and  officers,  knew  of 
said  dangerous  and  unsafe  condition;    that 


said  dangerous  and  unsafe  condition  had  ex- 
isted for  such  a  length  of  time,  to  wit,  for 
more  than  a  year,  that  the  defendant  should 
have  known  of  such  condition."  In  the  Brox- 
ton Case,  supra,  this  court  draws  a  distinc- 
tion between  "positive  misfeasance  on  the 
part  of  the  corporation.  Its  officers  and  serv- 
ants, or  of  others  under  its  authority,  in  do- 
ing acts  which  caused  the  street  to  be  out 
of  repair,"  and  "neglect  by  the  corporation 
to  put  the  street  in  repair,  or  remove  ob- 
structions therefrom,  or  remedy  causes  of 
danger  occasioned  by  the  wrongful  act  of 
others."  "In  the  former  case,"  says  the 
court,  "no  further  notice  to  the  corporation 
of  the  condition  of  the  street  is  essential  to 
its  liability.  In  the  latter  ca.se  notice  of  the 
condition  of  the  street,  or  what  is  equivalent 
to  notice,  is  necessary."  There  being  no  evi- 
dence in  the  present  case  to  affirmatively 
show  that  the  city  of  Rome  built  the  bridge, 
or  that  there  was  misfeasance  on  the  part 
of  the  city  of  Rome  in  placing  a  rotten  plank 
in  the  bridge,  we  think  the  court  below  prop- 
erly declined  to  Instruct  the  Jury  as  re- 
quested. 

[2]  2.  Error  is  assigned  upon  the  follow- 
ing charge  of  the  court;  "I  charge  you  that 
the  standard  of  care  and  diligence  required 
by  law  of  both  the  plaintiff  and  the  defend- 
ant Is  the  same.  It  is  ordinary  care  and 
diligence.  Ordinary  care  and  diligence  is 
that  care  and  diligence  which  every  prudent 
man  takes  of  his  own  property  of  a  similar 
nature,  or  that  care  and  diligence  which 
every  prudent  man  would  exercise  under 
similar  circumstances  and  like  surroundings. 
The  absence  of  such  care  and  diligence  ia 
termed  'ordinary  neglect'"  This  excerpt 
from  the  charge  of  the  court  together  with 
the  general  charge  on  this  question,  correctly 
states  the  rule  as  to  the  relative  diligence 
required  of  the  parties.  The  rule  Is  laid 
down  in  Wilson  v.  City  of  Atlanta,  63  Ga. 
291,  and  also  in  Idlett  v.  City  of  Atlanta,  123 
Ga.  821,  51  S.  E.  709,  to  the  same  effect  In 
the  Wilson  Case  it  was  held:  "Ordinary  dili- 
gence on  the  part  of  a  person  driving  upon 
a  street,  and  ordinary  diligence  on  the  part 
of  the  city  in  constructing  and  repairing  the 
street,  do  not  Imply  a  like  degree  of  vigilance 
In  foreseeing  danger  and  guarding  against 
it"  The  use  of  the  word  "vigilance"  in  con- 
nection with  the  use  of  the  word  "diligence" 
is,  at  first  blush,  a  little  confusing,  but  the 
difference  between  the  use  of  the  two  words 
is  apparent  on  a  second  reading  of  the  rule  as 
there  laid  down.  The  trial  Judge  in  this 
case  correctly  charged  the  rule  as  to  the 
relative  degree  of  "diligence"  required  In 
cases  of  this  sort,  and  hence  did  not  err  in 
giving  the  charge  to  which  exception  is  taken. 

[3]  We  deem  it  unnecessary  to  consider  in 
detail  the  remaining  assignments  of  error, 
none  of  which  furnishes  sufficient  reason  for 
the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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BOSTWICK  V.  CITY  OF  GRIFFIN. 
(Sapreme  Court  of  Georgia.     Dec.  XU  1913.) 

(ByUahus  ly  the  Court,) 

Municipal  Cobpobations  (|  742*)— Injtjbies 

— NoTiCB— Pboop— NoNSua:, 

Under  Civ.  Code  1910,  (  910,  no  person 
having  a  claim  for  money  damages  against. a 
municipal  corporation  of  this  state,  on  account 
of  injuries  to  person  or  property,  shall  bring 
any  suit  against  the  municipal  corporation  for 
the  same  without  first  presenting  in  writing 
such  claim  to  the  governing  authority  of  the 
municipality  for  adjustment,  stating  the  time, 
place,  and  extent  of  the  injury  as  near  as  prac- 
ticable, and  the  negligence  which  caused  the 
.same,  and  no  such  suit  shall  be  entertained  by 
the  courts  against  such  municipality  until  the 
cause  of  action  therein  has  been  presented  for 
adjustment.  Where,  in  an  action  for  personal 
injuries  against  a  dty,  compliance  with  the 
statute  is  alleged,  and  such  allegation  is  denied 
by  the  city,  it  is  a  necessary  part  of  the  plain- 
tifiTs  case  that  he  prove  compliance  with  the 
statute,  and,  on  failure  to  show  substantial 
compliance  therewith,  it  is  not  error  to  grant 
a  nonsuit.  City  of  Tallapoosa  v.  Brock,  138 
Ga-  622,  75  S.  B.  644. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1560,  1563;  Dec. 
IMg.  I  742.*] 

Error  from  Superior  Court,  Spalding  Coun- 
ty ;   R.  T.  Daniel,  Judge. 

Action  by  C.  B.  Bostwick  against  the  City 
of  Griffin.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  H.  Connor  and  T.  E.  Patterson,  both  of 
Griffin,  for  plaintiff  in  error.  Cleveland  & 
Goodrich  and  W.  E.  H.  Searcy,  Jr.,  all  of 
Griffin,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(ui  Ga.  121) 

SETTLE  V.  BREWER. 
(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(Syllabus  hy  the  Court.) 

X,  New  Tbial  (§  132*)— Bbief  of  Evidence- 
Time  FOB  Filing. 

Where  a  cause  upon  the  equity  side  of  the 
superior  court  had  been  referred  to  an  audi- 
tor, and  upon  the  filing  of  his  report  exceptions 
of  fact  were  filed  to  the  same  by  both  the 
plaintiff  and  the  defendant,  and  where  certain 
of  these  exceptions  were  approved  by  the  court 
and  submitted  to  the  jury,  and  a  verdict  was 
rendered  on  the  issue  submitted  to  them,  and 
where  afterwards  a  motion  for  a  new  trial  was 
made  and  an  order  was  duly  passed  allowing 
movant  until  the  day  of  hearing  to  file  and  have 
approved  a  brief  of  the  evidence,  a  brief  of  the 
evidence  submitted  when  the  motion  was  call- 
ed for  a  hearing  was  in  time. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  278-275;    Dec  Dig.  §  132.*] 

2.  Nbw  Tbial  (J  132*)— Bbief  of  Evidence— 
Appbovai.. 

But,  where  counsel  for  movant  at  the 
hearing  offered  a  brief  of  the  evidence  adduced 
on  the  trial  before  the  auditor  and  asked  that 
so  much  of  said  brief  as  was  specified  in  the 
exceptions  filed  by  both  parties  to  the  auditor's 
findings  of  fact  be  approved  as  a  brief  of  the 
evidence  in  the  case,  the  court,  on  objection  by 
the  respondent  to  the  approval  of  the   docu- 


ment tendered  as  a  brief  of  the  evidence  on  the 
ground  that  it  was  not  a  legal  brief  of  the  eri- 
dence  submitted  to  the  jury,  should  have  sus- 
tained the  objection,  and  the  document  should 
have  been  rejected  as  a  brief  of  the  evidence  or 
then  and  there  purged  of  immaterial  evidence 
and  made  complete  before  approval  by  the 
judge. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  273-275;    Dec.  Dig,  (  132.*] 

3.  New  Tbial  (|  132*)— Bbdbf  of  Evidencb— 
Appboval— Dismissal  of  Motion. 

But  where  neither  counsel  for  the  movant 
nor  the  judge  undertook  to  purge  the  alleged 
brief  of  immaterial  matter  and  the  evidence 
which  was  not  heard  upon  the  trial  before  the 
jury,  but  the  judge  approved  the  brief  by  an 
order  reading  as  follows:  "It  is  ordered  that 
so  much  of  the  evidence  in  this  brief  as  is  spec- 
ified in  the  exceptions  filed  by  the  plaintiff, 
S.  S.  Brewer,  and  the  exceptions  filed  by  J. 
W.  Settie  to  the  auditor's  findings  be  and  the 
same  is  hereby  approved  as  a  correct  brief  of 
the  testimony  adduced  on  the  trial  of  the  ex- 
ceptions to  the  auditor's  finding  by  the  jury, 
and  it  is  ordered  to  be  filed  as  a  part  of  the 
record  in  the  motion  for  new  trial — this  was 
not  such  an  unqualified  approval  of  the  brief  as 
rendered  the  documex^,  with  reference  to  which 
the  order  was  passed,  an  approved  brief  of  evi- 
dence. And,  that  being  the  only  brief  of  evi- 
dence filed  within  the  time  allowed  by  orders  of 
the  court  duly  passed  for  filing  and  having  ap- 
proved a  brief  of  evidence,  the  court  should 
have  sustained  the  motion  to  dismiss  the  mo- 
tion for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  273-275;   Dec.  Dig.  |  132.*] 

Error  from  Superior  Court,  Elbert  County ; 
D.  W.  Meadow,  Judge. 

Action  between  J.  W.  Settle  and  S.  S. 
Brewer.  From  the  judgment.  Settle  brings 
error.    Reversed. 

J.  H.  Skelton,  of  Hartwell,  and  C.  P.  Har- 
ris, of  Elberton.  for  plaintiff  in  error.  Geo. 
C.  Grogan,  of  Elberton,  for  defendant  in  er- 
ror. 


BECK,   J.     Judgment  reversed.     AU  the 
Justices  concur. 

^'^''^^^^  (141  Qa.  163) 

STATE  V.  GEORGIA  RY.  &  POWER  CO. 
GEORGIA  RT.  &  POWER  CO.  v.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  13,  1913.) 

(Syllabus  by  the  Court,) 

1.  Public  Lands  (|  148*)— Disposition  of 
State  Lands— Construction  of  Statute. 

The  acts  of  1818  and  1819  (Prince's  Digest, 
pp.  297,  306),  laying  out  the  counties  of  Haber- 
sham and  Rabun,  contemplated  that  the  entire 
territory  organized  into  these  counties  was  to 
be  surveyed  into  lots,  to  be  distributed  by  lot- 
tery or  sold  as  provided  in  these  acts,  and 
grants  were  to  be  issued  in  pursuance  of  the 
plan  of  allotment  and  sale. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  II  403-408;    Dec.  Dig.  §  148.*] 

2.  Public  Lands  (|  148*)— Waters  and  Wa- 
ter Courses  (§  89*)  — Grant  of  State 
Lands— Construction— Boundaries. 

Where  a  grant  refers  to  a  plat  as  fur- 
nishing the  description  of  the  land  conveyed, 
the  plat  itself  and  the  words  and  marks  on  it 
are  as  much  a  part  of  the  grant,  and  control 
so  far  as  limits  are  concerned,  as  if  such  de- 
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scriptiTe  features  were  written  out  on  the  face 
of  tne  grant  itself, 

(a)  Where  such  a  plat  ealla  for  a  nonnavigable 
river  as  a  boundary,  the  line  is  to  determine  at 
it,  and  the  land  embraced  in  the  grant  will  ex- 
tend to  the  middle  thread  of  the  stream. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |§  403-408;  Dec.  Dig.  J  148;*  Wa- 
ters and  Water  Courses,  Cent  Dig.  U  91,  92, 
107 ;    Dec.  Dig.  I  89.*] 

3.  No  Bbbob— Vbbdiot  Sustaxned. 

The  case  was  fairly  tried,  and  no  substan- 
tial error  of  law  prejudicial  to  the  losing  par- 
ty is  made  to  appear.  The  verdict  is  supported 
by  the  evidence  and  approved  by  the  trial  judge, 
and  will  not  be  disturbed. 

Error  from  Superior  Court,  Rabon  County ; 
J.  B.  Jones,  Judge. 

Action  by  tlie  State  against  the  Georgia 
Railway  &  Power  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error,  and  de- 
fendant flies  a  cross-bill.  Judgment  on  main 
bill  of  exception!^  affirmed  and  cross-bill 
dismissed. 

T.  S.  Felder,  Atty.  Gen.,  Watklns  &  Lati- 
mer, of  Atlanta,  J.  H.*Felker,  of  BiConroe,  B. 
C.  Ellis,  of  Tifton,  H.  S.  White,  of  Sylvanla, 
W.  B.  Little,  of  Camesvllle,  C.  G.  Reynolds, 
of  Mlllen,  and  W.  S.  Paris,  of  Clayton,  for  the 
State.  King,  Spalding  &  Underwood,  Rosser 
&  Brandon,  and  Cl  T.  &  L.  C.  Hopkins,  all 
of  Atlanta,  and  H.  H.  Dean,  of  Gainesville, 
for  defendant. 

EVANS,  P.  J.  The  state  of  Georgia 
brought  an  action  against  the  Georgia  Bail- 
way  &  Power  Company  to  recover  258.4  acres 
of  land,  located  within  a  deep  gorge,  through 
which  the  Tallulah  river  runs,  falling  over 
several  steep  precipices  during  its  course 
down  the  gorge.  The  locus  in  quo  is  describ- 
ed as  being  a  single  body  of  land  lying  with- 
in the  counties  of  Babun  and  Habersham,  bi- 
sected by  the  dividing  line  of  these  counties, 
and  '^contained  within  the  gorge  on  each  side 
of  the  Tallulah  river,  *  lying  between  frac- 
tional lots  Nos.  11  and  12  in  the  fourth  dis- 
trict of  Babun  county  and  No.  11  in  the 
fifth  district  of  Babun  county,  on  one  side 
of  said  gorge,  and  fractional  lots  Nos.  193, 
182,  and  183  in  the  thirteenth  district  of  Ha- 
bersham county,  and  Nos.  184  and  175  in  orig- 
inally the  thirteenth  district  of  Habersham, 
but  now  in  Rabun  county,  on  the  other  side 
of  said  gorge,"  as  is  shown  in  an  attached 
plat  The  land  is  alleged  never  to  have 
been  surveyed,  granted;  or  sold  by  the  state, 
and  to  be  a  part  of  the  public  domain.  The 
defendant  denied  so  much  of  the  petition  as 
asserted  title  to  the  land  to  be  in  the  state, 
and  averred  that  no  such  strip  of  unsur- 
veyed,  ungranted,  and^  unsold  land  existed. 
The  trial  terminated  in  a  verdict  for  the 
defendant,  and  a  new  trial  was  refused  the 
state. 

The  paramount  issue  was  whether  the  lo- 
cus in  quo  had  ever  been  granted  by  the 
state.  The  defendant  contended  in  its  plea 
that  the  boundaries  of  the  different  land  lots. 


alleged  In  the  petition  to  be  on  the  respectlre 
sides  of  the  gorge,  extended  to  the  middle 
thread  of  the  stream  of  the  Tallulah  ilver, 
and  that  the  state's  grants  of  these  land  lots 
conveyed  the  land  to  the  middle  thread  of 
the  river.  On  the  other  hand,  the  state 
contended  that  the  grants  stopped  at  the 
gorge,  and  did  not  Include  any  land  within 
the  gorge.  The  defendant  is  the  successor 
in  title  to  the  grantees  of  the  several  land 
lots  referred  to  in  the  petition  as  boundaries 
of  the  locus  in  quo. 

[1]  1.  We  will  first  inquire  whether  the 
legislation  authorizing  the  sale  and  grant  of 
land  within  the  counties  of  Habersham  and 
Rabun  contemplated  the  reservation  of  any 
land  from  the  general  scheme  to  dispose  of 
that  territory.  By  an  act  of  the  General 
Assembly  passed  December  16,  1818  (Prince's 
Digest,  p.  297),  a  large  area  of  the  state's 
unorganized  territory  was  formed  Into  conn- 
tie&  The  lower  territory  was  divided  into 
three  counties,  Indading  Early,  and  the  up- 
per territory  was  formed  into  four  counties, 
Walton,  Gwinnett,  Hall,  and  Habersham. 
After  defining  the  territory  to  be  embraced, 
respectively,  within  the  limits  of  Walton, 
Gwinnett,  and  Hall,  the  act  declared  that  the 
balance  of  the  territory  shall  form  the  coun- 
ty of  Habersham,  which  "shall  be  divided 
into  18  districts,  as  equally  as  conveniently 
can  be,  by  running  lines  parallel  with  the 
lines  dividing  the  county  of  Walton  and 
Gwinnett  and  others  crossing  them  at  right 
angles,  and  subdivided  into  tracts  of  50 
chains,  containing  250  acres  each,  by  Unes 
running  as  prescribed  for  subdividing  the 
county  of  Early."  The  subdivision  of  land 
districts  in  ESarly  county  was  required  to  be 
into  squares  of  50  chains,  containing  250 
acres.  Parts  of  tracts  which  were  bounded 
by  water  courses  containing  160  acres  and 
less  were  designated  fractional  lots,  and  dis- 
posed of  as  such.  The  surveyor  general 
was  required  to  appoint  fit  and  proper  per- 
sons to  run  and  plainly  mark  the  several 
county  and  district  lines  in  the  above  coon- 
ties.  In  making  the  surveys,  it  was  de- 
clared to  be  the  duty  of  the  surveyors  to 
mark  plainly  and  distinctly  on  trees.  If 
practicable,  all  lines  required  to  be  run,  to 
measure  the  lines  with  all  possible  exact- 
ness, to  take  as  accurately  as  possible  the 
meanders  of  all  water  courses  which  should 
form  natural  boundaries  to  any  of  the  sur- 
veys, to  note  in  field  books,  to  be  kept  by 
them  respectively,  the  names  of  the  comer 
and  other  station  trees  which  should  be 
marked  and  numbered,  transcripts  from 
which  were  to  be  deposited  In  the  surveyor 
generars  ofllce,  to  make  a  return  of  the  map 
of  the  district  correctly  delineating  all  sur- 
veys, and  also  a  return  of  detached  plats 
of  each  lot,  from  which  a  copy  should  be 
made  to  be  annexed  to  grants.  The  act 
further  provided  for  the  distribution  of  all 
lots,  except  fractional  lots,  by  lotteryi  a°<^ 


*iror  other  cases  see  ssme  topic  and  section  NUMBER  in  Dec.  Dig.  k  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Ga.) 


STATE  V.  GEORGIA  RY.  A  POWER  CO. 


e69 


for  the  sale  of  the  fractional  lots.  In  1819 
(Prince's  Digest,  p.  306)  this  act  was  amend- 
•  ed  by  organizing  other  territory,  on  the  oth- 
er side  of  the  Tallulah  river,  Into  the  coanty 
of  Rabnn,  and  all  the  provisions  of  the  first 
act  were  made  applicable  to  the  survey  of 
the  new  county,  and  It  was  provided  that 
all  lots  which  contained  less  than  160  acres, 
and  lying  on  the  Chattahoochee,  the  Ches- 
tatee,  the  Chatauga,  and  the  Terrura  (Tal- 
lulah) rivers  should  be  considered  frac- 
tional lots,  and  disposed  of  accordingly. 
From  this  summary  of  the  acts  organizing 
the  counties  of  Habersham  and  Rabun  It 
Is  apparent  that  the  legislative  purpose  was 
to  have  the  whole  territory  of  the  two  coun- 
ties laid  off  Into  land  districts,  and  sub- 
divided Into  lots  for  the  purpose  of  distribu- 
tion by  lottery  of  all  lots  save  the  fractional 
lots,  which  were  to  be  sold  and  the  money 
turned  Into  the  state  treasury. 

[2]  2.  Being  of  the  opinion  that  the  legis- 
lative Intent  was  to  have  the  entire  territory 
of  the  counties  surveyed  and  platted  prepara- 
tory to  Issuing  grants  to  the  various  land 
lots,  we  win  next  examine  the  grants  Issued 
by  the  state  to  the  land  lots  referred  to  In 
the  petition  as  adjoining  the  locus  In  quo, 
and  contended  by  the  defendant  to  Include 
the  locus  In  quo.    One  grant  will  serve  as 
an  illustration  of  all,  and  lot  "11"  In  the 
fifth  district  of  Rabun  county  Is  selected. 
The  grant  Is  to  "all  that  tract  or  lot  of  land, 
containing  one  hundred  and  thirty  seven  and 
B/io  acres,  situate,  lying  and  being  In  the 
fifth  district  of  Rabun  county.  In  said  state, 
which  said  tract  of  land  is  known  and  dls- 
tingoished  in  the  plan  of  said  district  by  the 
number  eleven  (11),  having  such  shape,  form 
and  marks  as  appear  by  a  plat  of  the  same 
hereunto  annexed.    To  have  and  to  hold  the 
said  tract  of  land  together  with  all  and  sin- 
gular the  rights,  members  and  appurtenances 
thereof    whatsoever."    The    attached    plat 
shows  that  lot  No.  10  touches  the  premises 
on  the  north,  the  district  line  on  the  east, 
the  Ternxra  (Tallulah)  river  on  the  south, 
and  lot  No.  12  on  the  west    At  the  point  of 
contact  with  the  river  a  Spanish  oak  and  a 
red  oak  tree,  respectively,  are  delineated  as 
marked  trees,  and  the  number  of  acres  is 
stated  as  137.6.    No  contention  is  made  that 
this  or  any  other  plat  Is  In  any  wise  variant 
from  the  official  map  of  the  whole  county,  re- 
quired under  the  acts  of  1818  and  1819  to  be 
filed  in  the  office  of  the  surveyor  general. 
The  calls  in  the  grant  being  referable  solely 
to  the  plat,  the  calls  of  the  plat  become  the 
calls  of  the  grant,  one  of  which  is  for  the 
Tallnlah    river   as  a   boundary.     Where  a 
deed  or  grant  refers  to  a  plat  as  furnishing 
the  description  of  the  land  conveyed,  the  plat 
Itself  and  the  words  and  marks  on  it  are 
as  much  a  part  of- the  grant  or  deed,  and  con- 
trol so  far  as  limits  are  concerned,  as  if  such 
descriptive   features   were   written   out  on 
the  face  of  the  deed  or  grant  itsell    Cragln 


V.  Powell.  128  U.  S.  691,  9  Sup.  Ct  208,  82 
L.  Ed.  566;  Schreck  v.  Blun,  131  Ga.  489, 
62  S.  B.  705;  Thompson  v.  Hill,  137  Ga.  308, 
73  S.  E.  640;  Alkin  v.  Wallace,  134  Ga.  873, 
68  S.  B.  ©37.  "Whenever  a  natural  boundary 
is  called  for  in  a  grant  or  deed,  the  line  is 
to  determine  at  it,  however  wide  of  the 
course  called  for  it  may  be,  or  however  short, 
or  beyond  the  distance  specified."  Riley  v. 
Griffin,  16  Ga.  141,  147  (60  Am.  Dec.  726). 
It  is  admitted  that  the  Tallulah  river  is  non- 
navigable,  and  our  statute  declares  that 
where  land  Is  bounded  by  a  nonnavlgable 
stream  the  boundary  extends  to  the  center 
or  thread  of  the  stream.  Civil  (Dode  1910, 
§  3630.  Independently  of  the  statute  "such 
ever  has  been  the  law  in  this  state."  Jones 
V.  Water  Lot  Co.,  18  Ga.  539;  Boardman  v. 
Scott,  102  Ga.  404,  30  S.  B.  082,  51  L.  R.  A. 
178.  A  grant  by  the  state,  referring  to  an 
attached  plat  as  furnishing  a  description  of 
the  land  conveyed,  which  gives  a  nonnavlga- 
ble river  as  a  boundary  of  the  land  granted, 
will  be  construed  to  extend  to  the  middle  of 
the  stream  given  as  the  boundary.  Giving 
this  construction  to  the  grants  from  which 
the  defendant  deraigns  its  title,  they  extend 
to  the  middle  of  the  river,  and  there  is  no 
ungranted  land  left  in  the  gorge  which  is  the 
subject-matter  of  this  suit. 

It  was  insisted  at  the  trial  that,  even  if 
the  grants  from  the  state  be  construed  to 
cover  the  land  In  the  gorge,  they  are  limited 
as  a  conveyance  of  title  to  the  land  actually 
surveyed,  which  was  only  to  the  brink  of 
the  chasm,  and  not  to  the  river  in  the  chasm. 
The  field  notes  of  the  Rabun  lots  were  found 
In  the  office  of  the  Secretary  of  State  and 
received  in  evidence.  The  notes  did  not  Con- 
tradict the  plat  The  field  notes  of  the  Ha- 
bersham land  could  not  be  found.  On  a  re- 
cent resurvey  of  the  lots  some  of  the  marked 
trees  noted  In  the  field  notes  could  not  be 
found,  and  there  was  some  variation  in  the 
length  of  the  lines  running  to  the  river. 
These  variations  were  not  extensive.  The 
engineer  who  made  the  resurvey  for  the 
state  In  1912  testified  that  "in  going  over  the 
work  of  these  old  surveyors,  I  was  Impressed 
that  they  made  an  honest  effort  to  carry  out 
the  instructions  under  which  they  were  work- 
ing. There  are  some  errors,  as  would  be 
expected  in  surveying  through  a  virgin  terri- 
tory like  this  was  at  the  time  they  surveyed 
It  and  of  such  rough  topography,  and  I  was 
Impressed  with  the  fact  that  their  work  had 
been  done  consdentiouBly,  and  with  what  at 
that  time  would  have  been  called  excellent 
accuracy."  It  is  generally  recognized  that 
course  and  distance,  depending  for  their  cor- 
rectness on  a  great  variety  of  circumstances, 
are  constantly  liable  to  be  incorrect  As 
was  said  by  Chief  Justice  Marshall:  "It  is  a 
general  principle  that  the  course  and  dis- 
tance must  yield  to  natural  objects  called 
for  in  the  patent.  All  lands  are  supposed  to 
be  actually  surveyed,  and  the  Intention  of 
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the  grant  Is  to  convey  the  land  according  to 
that  actual  survey;  consequently,  it  marked 
trees  and  marked  comers  be  found  conform- 
able to  the  calls  of  the  patent,  or  if  water 
courses  be  called  for  in  the  patent,  or  moun- 
tains or  any  other  natural  objects,  distances 
must  be  lengthened  or  shortened,  and  courses 
varied,  so  as  to  conform  to  those  objects." 
Mclver  v.  Walker,  9  Cranch,  173,  178  (3  L. 
Ed.  694).  The  principle  stated  by  the  great 
Chief  Justice  is  fully  recognized  by  this 
court  Riley  v.  Griffin,  16  Ga.  141,  60  Am. 
Dec.  726;  Ford  v.  Williams,  73  Ga.  106. 

[3]  3.  The  state  in  this  action  Is  not  at- 
tacking the  validity  of  any  of  its  grants. 
Nor  is  there  any  ambiguity  in  the  description 
of  the  land  granted.  The  grants  referred  to 
the  accompanying  plats  for  a  description  of 
the  land  conveyed,  and  these  plats  gave  the 
Tallulah  river  as  a  boundary,  so  that  there  is 
no  conflict  between  the  grant  and  the  plat. 
The  state  granted  land  which  it  had  ordered 
to  be  surveyed  into  lots  for  distribution  and 
sale.  Its  surveyors  reported  the  surveys  and 
furnished  plats  of  the  same,  and  it  is  to  be 
presumed  that  they  discharged  their  duty. 
The  state  issued  grants  based  on  these 
plats.  No  irregularity  is  shown  either  In 
the  surveys  or  the  grants,  and  the  state  is 
bound  by  the  grant,  for  which  it  received  a 
consideration,  as  having  conveyed  the  land 
therein  described.  We  have  carefully  ex- 
amined the  record,  and  we  do  not  think  any 
substantial  error  prejudicial  to  the  state  was 
committed  at  the  triaL 

Judgment  on  main  bill  of  exceptions  af- 
firmed. Cross-bill  dismissed.  All  the  Jus- 
tices concur. 

(14  Ga.  App.  194) 

JOHNSON  V.  JOHNSON.     (No.  5,257.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllalus  hy  the  Court,) 

Descent  and  Distbibution  (§  87*)— Sale  by 
Heir— Purchase -Monet  Notes— Consider- 
ation. 

Where  a  note  is  executed  for  the  i>archa8e 
price  of  the  interest  of  an  heir  at  law  in  lands 
belonging  to  the  estate  of  a  deceased  person,  and 
after  the  execution  of  the  note  an  adminis- 
trator of  the  estate  procures  an  order  from  the 
court  of  ordinary  to  sell  all  the  lands  of  the  de- 
ceased, for  the  payment  of  debts  and  for  dis- 
tribution, and  a  sale  under  such  order  is  regu- 
larly had,  the  title  of  the  heir  at  law  is  divest- 
ed, and  she  cannot  recover  on  the  note,  even 
though  it  appears  that  the  maker  thereof  was 
the  purchaser  of  the  land  at  the  administrator's 
sale;  she  having  paid  the  purchase  price  to  the 
administrator  and  obtained  from  him  a  deed  to 
the  land. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §§  330-336 ;  Dec.  Dig. 
§  S7.*] 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  by  Mary  Johnson  against  Maymie 
Johnson.  Judgment  for  plaintiiT,  and  de- 
.fendant  brings  error.    Reversed. 


W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error.  V.  E.  Padgett,  of  Baxley,  for  defend- 
ant In  error. 

POTTLE,  J.  On  September  23,  1909,  May- 
mie Johnson  executed  a  promissory  note  to 
Mrs.  Mary  Johnson  for  the  principal  sum  of 
$299,  the  note  reciting  that  it  was  executed 
for  payment  for  the  one-seventh  interest  of 
the  payee  in  certain  lands  known  as  the  es- 
tate of  Aaron  Johnson,  deceased.  The  note 
further  stipulated  that  title  to  the  land 
should  remain  in  the  payee  until  the  note 
was  fully  paid,  and  that  the  maker  would 
"take  the  risk  of  said  land  being  destroyed.** 
and  that  the  maker,  to  secure  the  debt,  mort- 
gaged the  property  for  the  purchase  price  of 
which  the  note  was  given.  Suit  was  brought 
on  the  note,  and  the  defendant  pleaded  and 
proved  that  after  the  execution  of  the  note 
the  duly  qualified  administrator  of  the  estate 
of  Aaron  Johnson,  deceased,  under  and  by 
virtue  of  an  order  from  the  court  of  ordi- 
nary, sold  the  lands  of  the  estate,  as  admin- 
istrator, for  the  purpose  of  distribution  and 
payment  of  debts;  that  the  defendant  pur- 
chased the  lands  at  the  administrator's  sale 
for  the  sum  of  $1,800,  and  paid  over  this 
sum  to  the  administrator;  and  that  the 
plaintiff  had  never  executed  a  deed  to  the 
defeqdant  to  ber  one-seventh  interest  in  the 
lands,  and  her  title  was  divested  by  the  ad- 
ministrator's sale  so  that  she  could  not  con- 
vey the  property  for  which  the  note  was  giv- 
en. After  the  Introduction  of  this  evidence, 
the  court  directed  a  verdict  in  favor  of  the 
plaintiff,  and  error  is  assigned  upon  this 
judgment  The  defendant  introduced  in  ev- 
idence a  proceeding  brought  in  the  superior 
court  by  some  of  the  heirs  of  Aaron  Johnson 
to  set  aside  the  administrator's  deed  to  the 
defendant,  Maymie  Johnson,  on  the  ground 
that  same  was  procured  as  a  result  of  fraud 
participated  in  by  her  and  by  certain  of  the 
other  heirs;  the  defendant,  Maymie  John- 
son, being  the  wife  of  one  of  the  sons  of 
Aaron  Johnson.  It  does  not  appear  what 
disposition  was  made  of  this  suit,  and,  so 
far  as  is  shown  by  the  record,  the  deed  from 
the  administrator  to  Mamie  Johnson  was  le- 
gal and  valid. 

It  is  undoubtedly  true  that,  if  one  exe- 
cutes a  note  for  the  purchase  price  of  land, 
no  recovery  can  be  had  on  the  note  if  it  be 
shown  that  the  payee's  title  has  failed,  or 
that  for  any  reason  a  valid  deed  to  the  land 
cannot  be  executed.  In  such  a  case  the  con- 
sideration of  the  note  would  totally  falL 
When  the  note  was  executed,  Aaron  Johnson 
was  dead,  and  the  title  to  his  real  estate  vest- 
ed in  his  heirs,  subject  to  be  sold  by  his  ad- 
ministrator, either  for  the  purpose  of  dis- 
tribution or  for  the  payment  of  debts.  It  ap- 
pears that,  without  objection  on  the  part  of 
any  of  the  heirs  at  law,  the  administrator  of 
Aaron  Johnson  procured  an  order  from  the 
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court  of  ordinary  and  sold  the  lands  of 
Aaron  Johnson  for  the  purpose  of  distribu- 
tion and  for  the  payment  of  debts.  This  sale 
divested  the  interest  of  the  plaintiff,  Mrs. 
Mary  Johnson,  in  the  lands  belonging  to  her 
father's  estate,  and  transferred  her  claim  to 
the  fund  realized  at  the  administrator's  sale. 
If  some  person  other  than  Maymie  Johnson 
had  purchased  the  lands  at  the  administra- 
tor's sale,  clearly  she  could  not  be  compelled 
to  pay  the  purchase  price  of  the  land,  no  ti- 
tle to  which  could  ever  be  conveyed  to  her. 
The  fact  that  she  herself  was  the  purchaser 
at  the  administrator's  sale  does  not  alter 
the  case.  If  the  defendant  were  compelled 
to  pay  the  note,  the  effect  of  it  would  be  to 
allow  the  plaintiff  to  obtain  a  double  inter- 
est in  her  father's  estate,  and  to  compel  the 
defendant  to  pay  twice  for  the  land  for 
which  the  note  was  given.  This  would  be 
Inequitable,  and  the  law  will  not  permit  such 
an  injustice.  It  was  no  fault  of  the  defend- 
ant that  the  administrator's  sale  took  place 
and  the  plaintiff's  title  was  divested.  If 
there  were  no  debts  and  no  necessity  for  the 
sale  by  the  administrator,  the  plaintiff  could 
have  prevented  the  sale  from  taking  place, 
and  she  would  have  then  been  in  position  to 
make  title  to  her  interest  in  the  estate  and 
demand  payment  of  the  purchase  price. 
Having  acquiesced  in  the  sale,  and  it  thus 
having  been  put  beyond  her  power  to  convey 
the  land  for  which  the  note  was  given,  she 
cannot  be  allowed  to  recover  the  agreed 
price.  It  was  error  to  direct  a  verdict  in 
plaintiff's  favor. 
Judgment  reversed. 

(14  Ga.  App.  234) 

COHN  V.  W.  E.  CODY  SALES  STABLE  CO. 

(No.  5,308.) 

(Court  of  Appeals  of  Georj^a.     Jan.  20,  1914.) 

(Syllabu9  hy  the  Court.) 

1.  Municipal  Corporations  (§  705*)  — 
Streets— Injury  to  Child — Liability. 

The  apparent  preponderance  of  the  evi- 
dence was  in  favor  of  the  verdict,  but  there  was 
evidence  which  would  have  authorized  a  verdict 
in  the  plaintiff's  favor.  According  to  the  tes- 
timony of  one  of  the  witnesses,  the  defendant's 
servant,  in  charge  of  its  team,  drove  rapidly 
down  one  of  the  puhlic  thoroughfares  of  the  city, 
without  looking  ahead,  and  was  engaged  in  con- 
versation with  a  person  in  the  rear  of  the 
wagon;  and  after  the  plaintifiTs  son  fell  on 
the  street,  in  a  position  from  which  he  could 
not  extricate  himself,  the  vehicle  was  driven  a 
distance  of  123  feet,  and  ran  over  and  injured 
the  boy.  This  testimony  would  have  authorized 
a  verdict  in  the  plaintifiTs  favor. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  lol5-1517;  Dec. 
Dig.  §  705.*] 

2.  Appeal  and  Error  (§  1066*)— Parent  and 
Child  (§  7*)— New  Trial—Instructions— 
Streets— Injury  to  Child— Negligence  of 
Parent. 

A  parent  cannot  be  said  to  be  guilty  of 
Degligence  merely  because  he  permits  an  eight 
year  old  boy  to  ride  a  tricycle  in  a  city  upon 
a    puhlic  street  of  sufficient  width  to  make  it 


apparently  safe,  under  ordinary  circumstances, 
for  the  tnoroughfare  to  be  thus  used.  ^  There 
was  no  evidence  in  the  present  case  which  au- 
thorized an  instruction  upon  the  theory  that 
the  parent  of  the  boy  was  guilty  of  negligence, 
and  such  an  instruction  was  sufficiently  preju- 
dicial to  demand  the  granting  of  a  new  trial. 

[£}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;  Dec  Dig.  {  1066;* 
Parent  and  Child,  Cent  Dig.  {§  72,  86-99; 
Dec.  Dig.  (  7.*] 

3.  Master  and  Servant  (|  301*)— Torts  to 
"Servant"— Liability  op  Master. 

The  word  "servant,"  as  used  in  section 
4413  of  the  Civil  Code,  includes  an  employ^  in 
charge  of  a  vehicle,  the  negligent  operation  of 
which  causes  injury  to  another. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceot  Dig.  §§  1210-1216;  Dec.  Dig. 
§,  301.* 

*  For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6422-^29 ;   vol.  8,  p.  7798.] 

Error  from  City  Court  of  Columbus;  G.  Y. 
Tlgner,  Judge. 

Action  by  Ed  Cohn  against  the  W.  E.  Cody 
Sales  Stable  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Reversed. 

A.  W.  Cozart  and  McCutchen  &  Bowden, 
all  of  Columbus,  for  plaintiff  in  error.  Bat- 
tle &  HoUis  and  Thos.  H;  Sbanks,  all  of 
Columbus,  for  defendant  in  error. 

POTTLE,  J.  [1]  1.  The  plaintiff  in  error 
brought  an  action  for  damages  resulting 
from  an  injury  to  tbe  person  of  his  minor 
son,  eight  years  of  age,  who  was  run  over 
on  one  of  the  public  streets  of  the  city  of 
Columbus  by  a  wagon,  being  driven  by  an 
employe  of  the  defendant  The  Jury  found 
for  the  defendant,  and  the  plaintiff's  motion 
for  new  trial  was  overruled.  It  appears, 
from  the  evidence,  that  the  street  upon 
which  the  injury  occurred  was  a  broad 
thoroughfare,  about  100  feet  in  width,  60  feet 
of  which  was  used  as  a  driveway  for  vehi- 
cles, and  the  remainder  for  sidewalks  on 
either  side  of  the  street  At  the  time  of 
the  casualty,  the  street  was  being  used  at 
that  place  by  three  drays  going  in  a  wester- 
ly direction  on  the  north  side  of  the  street, 
and  by  one  wagon  going  east  in  the  center 
of  the  street  There  was  no  other  traffic, 
so  far  as  the  evidence  discloses,  on  the 
thoroughfare  at  or  near  where  the  plaintiff's 
son  was  injured.  According  to  the  testimony 
of  a  witness  for  the  plaintiff,  the  boy  rode 
out  into  the  street  on  a  tricycle  in  the  rear 
of  one  of  the  vehicles,  and,  while  attempt- 
ing to  throw  his  coat  on  one  of  the  wagons, 
fell  and  got  his  foot  between  the  spokes  of 
a  wheel  of  the  tricycle,  and  was  run  over, 
while  on  the  ground  attempting  to  extricate 
himself  from  the  tricycle,  and  Injured  as 
above  stated.  According  to  this  witness, 
the  wagon  which  ran  over  him  was  123  feet 
from  the  boy  at  the  time  he  fell.  The  team 
was  being  driven  in  a  rapid  trot,  and  the 
driver  had  turned  around  and  was  talkins 
with  some  one  in  the  rear  of  the  wagon,  and 
in  a  position  where  he  could  not  see  ahead 


•For  other  cases  see  sams  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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of  the  team.  According  to  what  appears  to 
be  the  great  preponderance  of  the  eyidenoe, 
the  boy  rode  ont  into  the  street  on  his  tri- 
cycle, In  the  rear  of  the  wagon  upon  which 
he  attempted  to  throw  his  coat,  at  a  time 
when  the  defendant's  team  was  only  a  few 
feet  behind.  The  driver  was  in  the  exercise 
of  due  cai^  and  was  looking  ahead.  The 
mules  of  his  team  were  In  a  walk,  and  it 
was  impossible  to  stop  them  after  the  boy 
fell.  According  to  these  witnesses,  the  in- 
Jury  was  an  unavoidable  accident  Unques- 
tionably the  verdict  in  favor  of  the  defend- 
ant was  well  warranted  by  the  evidence. 
Indeed,  from  what  appears  to  be  the  great 
preponderance  of  the  evidence,  the  Jury 
reached  the  right  result;  but  there  was 
evidence  which  would  have  authorized  a 
verdict  in  favor  of  the  plaintiff.  The  Jury 
might  have  found  that  the  defendant's  serv- 
ant was  negligent  in  driving, the  team  in  a 
trot  along  a  public  thoroughfare,  where  peo- 
ple were  likely  to  be  on  the  street,  without 
looking  ahead  to  see  that  no  one  might  be 
injured.  Morrow  Transfer  Oo.  v.  Heard,  11 
Ga.  App.  187,  74  S.  E.  1006. 

[2]  2.  Error  is  assigned  upon  the  following 
instruction  to  the  Jury:  ''Before  the  plain- 
tiff in  this  case  would  be  entitled  to  re- 
cover, he  must  show,  first,  that  he,  or  any 
one  to  whom  he  intrusted  the  care  of  his 
minor  son,  exercised  ordinary  care  and  dil- 
igence for  the  safety  of  his  son  in  prev^it- 
Ing  him  from  going  into  a  dangerous  place." 
Several  times  In  his  charge  the  trial  Judge 
stressed  the  point  that,  before  the  plaintiff 
would  be  entitled  to  recover,  it  must  appear 
that  he  hlmsQlf,  as  parent  of  the  dilld,  was 
free  from  fault  There  was  no  evidence  to 
authorize  an  instruction  of  this  nature.  In- 
deed, this  is  conceded  by  counsel  for  the 
defendant  In  error  in  their  brief,  for  they 
say:  "The  plaintiff  in  error,  by  his  own  tes- 
timony (and  this  was  the  only  testimony 
upon  the  question),  absolved  himself  and  his 
family  as  being  free  from  any  fault  in 
permitting  the  child  to  be  upon  the  street 
at  that  time.  Because  of  the  immature  age 
of  the  child,  the  defendant  did  not  urge  any 
act  of  negligence  upon  the  part  of  the  child." 
They  contend,  however,  that  the  charge  was 
harmless.  We  do  not  think  a  parent  could 
be  said  to  be  negligent  merely  because  he 
takes  no  precaution  to  prevent  a  boy,  eight 
years  of  age,  from  riding  a  tricycle  upon 
one  of  the  public  streets  of  a  dty;  nor  do 
we  think  the  mere  fact  that  a  boy  may 
have  been  permitted  by  his  iwrents  thus  to 
use  a  public  thoroughfare  would  prevent 
the  parent  from  recovering  damages  result- 
ing from  the  negligent  injury  of  the  boy. 
We  cannot  agree  with  counsel  for  the  de- 
fendant that  the  instructions  were  harmless. 
As  we  have  before  remarked,  the  verdict 
seems  to  be  right  under  the  evidence;  but 
we  must  deal  with  this  erroneous  instruc- 
tion as  though  the  testimony  of  the  plain- 
tiff gave  a  true  version  of  the  transaction. 


So  dealing  with  the  evidence,  we  have  a  case 
where  a  driver  of  a  vehicle  negligently  fails 
to  keep  a  lookout  ahead,  and  in  consequence 
thereof  drives  123  f^t  and  runs  over  and 
injures  a  boy  lying  in  a  helpless  position 
in  the  street  The  court,  in  effect,  instructed 
the  Jury  that,  even  though  this  be  the  truth 
of  the  case,  the  plaintiff  would  nevertheless 
not  be  entitled  to  recover  if  the  Jury  be- 
lieved tt^t  he  himself  was  lacking  in  ordi- 
nary care  in  failing  to  prevent  his  son  from 
going  into  a  dangerous  place.  In  the  first 
place,  the  Jury  would  naturally  assume  that 
the  Judge  would  not  give  them  an  instruct 
tion  which  was  not  adopted  to  the  evidence ; 
and  in  endeavoring  to  apply  this  instructioii 
to  the  evidence  they  might  rery  well  have 
reached  the  conclusion  that  the  trial  Judge 
intended  to  submit  for  their  determination 
the  question  whether  the  plaintiff  ought  to 
have  prevented  his  boy  from  riding  a  tricycle 
upon  one  of  the  public  streets  of  the  dty, 
and,  if  they  were  of  the  opinion  that  the  de- 
fendant was  lacking  in  due  care  in  ];)ermit- 
tlng  his  son  thus  to  go  upon  the  public  high- 
way, they  ought  to  find  in  favor  of  the  de- 
fendant The  instruction  as  given  was,  we 
think,  prejudicial,  and  entitled  the  plaintiff 
to  a  new  triaL 

[8]  3.  Ck>unsel  for  defendant  in  error  In- 
sist, following  the  decision  in  Lockett  v.  Pitt- 
man,  72  Ga.  817,  that  the  word  "servant,"  as 
used  in  section  4413  of  the  Civil  Code,  applies 
only   to    domestic    servants.    This   question 
was  before  this  court  in  the  case  of  Toole 
Furniture  Co.  v.  Ellis,  5  Ga.  App.  271,  63  S. 
E.  55,  wherein  it  was  held  that  the  owner  of 
a  dray  was  liable  for  damages  resulting  from 
the  negligence  of  his  driver.    The  case  of 
Lockett  V.  Plttman,   supra,   was  discussed* 
and  it  was  held  that  the  dictum  In  that  case 
would  not  be  followed,  because,  while  the  de- 
cision had  not  been  expressly  overruled,  it 
was  evident  from  later  decisions  of  the  Su- 
preme Court  that  this  view  of  the  law  had 
not  been  followed.    Counsel  cites  the  ded- 
Blon  In  Chastaln  v.  Johns,  120  Ga.  077,  4S 
S.  E.  343,  66  L.  R.  A.  058,  as  approving  Lock- 
ett V.  Plttman.    We  think,  however,  that  an 
examination  of  the  opinion  in  the  Chastaln 
Case  will  show  that  there  is  nothing  in  it 
which  amounts  to  an  approval  of  so  mucb  of 
the  dedsion  In  Lockett  v.  Plttman  as  under- 
takes to  lay  down  the  rule  that  a  person 
would  not  be  responsible  for  a  tort  committed 
by  a  servant  other  than  a  domestic  servant 
WIe  are  not  disposed  to  withdraw  anything 
that  was  held  In  Toole  Furniture  Co.  v.  EUis. 
We  do  not  think,  however,  that  there   was 
any  evidence  which  would  authorize  an  in- 
struction to  the  Jury  upon  the  theory  that  the 
driver  was  guilty  of  wantonness  or  willful- 
ness.   It  is  true  that  an  Injury  may  be  wan- 
ton without  being  intentional  in  fact;    and. 
where  it  results  from  gross  carelessness  and 
a  reckless  disregard  of  the  rights  of  others, 
the  natural  consequences  of  the  reckless  act 
wHl  be  presumed  to  have  been  intended.    Cen« 


Ca.) 


KINNEY  V.  AVERY  &  CO. 


663 


tral  of  Ga.  Ry.  Co.  v.  Pelfry,  11  Ga.  App.  119, 
74  S.  E.  854.  There  was  no  evidence  that 
the  driyer  of  the  defendant  knew  that  the 
t)oy  was  on  the  street  in  a  position  of  peril, 
and  that,  knowing  this  fact,  he  was  lacking 
in  ordinary  care  to  prevent  injury  to  the  boy. 
If  the  Jury  believed  that  the  driver  drove 
Ills  team  in  a  trot  down  the  public  highway 
without  looking  ahead,  they  could  find  that 
lie  was  guilty  of  negligence;  but  this,  with- 
out more,  would  not  Justify  the  inference 
that  he  was  guilty  of  such  reckless  disregard 
of  the  rights  of  others  as  to  amount  to  wan- 
tonness.   Judgment  reversed. 

(14  Oft.  App.  180) 

KINNEY  et  al.  v.  AVERT  &  CO.  (No.  5,228.) 
<Coart  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Sylldbu$  by  the  Court.) 

1.  Chattel   Mobtoaoss    (§   283*)— Fobeolo- 

SUBE— AfTIDAVIT  OP  ILLEGALITY— BOND. 

Where  an  affidavit  of  illegality  is  filed  to 
the  levy  of  a  mortgage  fi.  fa.,  the  bond  given 
by  the  defendant  in  execution  mnst  be  payable 
to  the  plaintiff  and  be  conditioned  for  the  re- 
turn of  the  property  when  called  for  by  the 
levying  officer. 

CSd.  Note.— For  other  cases,  see  Chattel  Mortgages, 
Cent.  Dig.  9S  o69,  672 ;    Dec.  Dig.  9  283.*] 

2.  Chattel   Mobtoaobs    (|   283*)— Fobbolo- 
SUBB— Bo^D. 

A  bond  payable  to  the  levying  officer  and 
conditioned  for  the  delivery  of  the  property  at 
the  time  and  place  of  the  sale  is  not  a  good 
statutory  bond.  Gelders  v.  Mathews,  6  Ga. 
App.  144,  64  S.  B.  576. 

(Bd.  Note.— For  other  cases,  see  Chattel  Mortgages, 
Cent.  Dig.  99  5^.  672;    Dec  Dig.  §  288.*] 

B.  Chattel  Mobtgagbs  ((  283*)— Fobeclo- 
BUBE— Affidavit  of  Illeoalitt— Bond. 
The  bond  is,  however,  a  good,  common-law 
obligation,  and  may  be  enforced  as  such  by  suit 
brought  in  the  name  of  the  obligee  for  the 
ase  of  the  plaintiff  in  execution.  A  suit  brought 
on  such  a  bond  directly  by  the  plaintiffs  is  sub- 
ject to  general  demurrer  raising  the  point  that 
the  petition  shows  on  its  face  that  the  plaintiff 
lukB  no  right  of  action.  See  Anderson  v.  Blair, 
lis  Ga.  212,  45  S.  B.  28:  Anderson  v.  Brum- 
by, 116  Ga.  644,  42  S.  E.  77;  O'Neill  v.  Harris, 
120  Ga.  467,  47  S.  E.  934;  Hatton  v.  Brown, 
1  Ga.  App.  747,  57  S.  B.  1044. 

CBM.  Note.—Por  other  cases,  see  Chattel  Mortgages, 
Oent  Dig.  99  569,  572 ;    Dec.  Dig.  9  283.*] 

4.  Chattel  Mortgages  (5  283*)— Affidavit 
OP  Illegality— Bond— Estoppel. 

The  execution  of  such  a  bond  as  that  sued 
on  in  the  present  case  estops  both  the  princi- 
pal and  the  securities  thereon  from  attacking 
the  validity  of  the  ezecntion  upon  which  the 
levy  was  founded.  See  Smith  v.  Davis,  8  Ga. 
App.  419.  60  S.  E.  199. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mortgages. 
•Cent.  Dig.  99  S69.  572 ;    Dec.  Dig.  9  283.*] 

5.  Chattel    Mortgages    (§   288*)— Forsolo- 
8T7BE— Validity. 

Mortgage  foreclosure  proceedings  are  not 
void  merely  because  they  fail  to  show  juris- 
diction of  toe  court  over  the  person  of  the  de- 
fendant Even  if  the  filing  of  an  illegality  and 
the  giving  of  a  replevy  bond  is  not  such  appear- 
ance and  pleading  as  to  amount  to  a  waiver  of 
jurisdiction!  the  defect  in  the  proceeding  is 
amendable.  Civil  Code  1010,  §  SGDl ;  Penn  v. 
McGhee,  6  Ga.  App.  G31,  65  S.  E.  686. 

CEd.  Note. — ^For  other  cases,  see  Chattel  Mortgages, 
Cent.  Dig.  99  5<I9,  572 ;    Dec.  Dig.  9  283.*] 


6.  Chattel  Mortgages  (§  283*)— Affidatit 
OF  Illegality  —  Action  on  Forthcomino 
Bond—Defbnsb. 

If  property  described  in  a  forthcoming 
bond  be  taken  from  the  custody  of  the  principal 
obligor  under  superior  legal  process,  this  may 
be  shown  as  a  defense  to  an  action  on  the 
bond.  See  Rookmore  v.  Garner,  9  Ga.  App. 
369,  71  S.  B.  506 ;  Floyd  v.  Cook,  118  Ga.  526. 
45  S.  E.  441,  63  L.  R.  A.  450;  Allen  v.  Allen, 
119  Ga.  278,  45  S.  E.  959.  But,  if  the  principal 
obligor  surrenders  the  property  under  a  pro- 
cess which  is  invalid  and  which  for  any  reason 
is  inferior  to  the  lien  of  the  mortgage,  this 
would  be  no  defense  to  a  suit  upon  the  bond. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mortgages. 
Cent  Dig.  99  669,  672 ;    Dec.  Dig.  9  288.*] 

7.  Bankbuptct  (I  196*)— Existing  Liens  — 
Judgments— Forthcoming  Bond— Release. 

Where  personal  property  has  been  levied 
upon  under  a  mortgage  fi.  fa.,  issued  more  than 
four  months  prior  to  the  adjudication  of  the  de- 
fendant in  execution  as  a  bankrupt,  and  a 
forthcoming  bond  has  been  given,  the  seizure 
by  the  bankruptcy  court  of  the  property  levied 
upon  and  described  in  the  forthcoming  bond 
cannot  affect  the  rights  of  the  plaintiff  in  exe- 
cution and  will  not  release  the  surety  on  the 
forthcoming  bond  from  bis  obligation  to  pro- 
duce the  property  according  to  the  terms  of 
the  bond.  TJ.  S.  F.  &  G.  Co.  v.  Murphy,  4  Ga. 
App.  13,  60  S.  B.  831. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy,  Cent. 
Dig.  99  806-816 ;    Dec.  Dig.  9  196.*] 

8.  Chattel  Mortgages  ($  283*)— Judgment- 
Res  Judicata— Affidavit  of  Illegality. 

The  dismissal  of  stn  affidavit  of  illegality 
for  want  of  prosecution  does  not  amount  to  an 
adjudication  of  the  merits  of  the  issues  rais- 
ed by  the  affidavit  of  illegality,  and  hence  does 
not  operate  to  estop  either  the  principal  obligor 
or  his  securities  on  the  forthcoming  bond,  when 
sued  on  the  bond,  from  showing  that,  either  be- 
fore or  after  the  affidavit  of  illegality  was  filed, 
the  mortgagor  had  made  payment  on  the  mort- 
gage which  the  mortgagee  had  failed  to  credit 
upon  the  mortgage  execution.  Civil  Code  1910, 
S  5679;  Collins  y.  Hudson,  69  Ga.  684;  Macon 
Ry.  Co.  V.  Walton,  127  Ga.  294,  56  S.  B.  419; 
American  Inv.  Co.  v.  Cable  Co.,  4  Ga.  App. 
106  (5),  60  S.  E.  1037;  Missouri  v.  Lovelace, 
1  Ga.  App.  446(2),  58  S.  E.  93. 

tBd.  Note.— For  other  cases,  see  Chattel  Mortgages, 
Cent  Dig.  9S  ^9,  672 ;    Dec.  Dig.  9  288.*] 

9.  Chattel  Mortgages  (§  283*)— Judgment- 
Res  Judicata— Affidavit  of  Illeoalitt. 

Nor  would  the  dismissal  of  the  affidavit 
of  illegality  estop  the  defendant  in  execution 
from  snowing  an  accord  and  satisfaction  of  the 
debt  represented  by  the  mortgage,  made  before 
or  after  the  dismissal  of  the  affidavit  of  ille- 
gality. 

[Ed.  Note.— For  otber  cases;,  see  Chattel  Mortgages, 
Cent  Dig.  99  569.  572 ;    Dec.  Dig.  9  2S3.*1 

10.  Sales  (|  479*)  —  Conditional  Sales  — 
Mortgage— Recovery  of  Property. 

The  mortgage  having  been  given  to  secure 
purchase- money  notes  in  which  title  to  the 
property  was  retained  .by  the  sellor,  and  this 
property  having  been  seized  and  delivered  over 
into  the  custody  of  the  bankrupt  court  in  pro- 
ceedings against  the  mortgagor,  the  mere  fact 
that  the  mortgagee  recovered  the  property 
from  the  bankrupt  court  under  his  retention  of 
title  would  not  amount  to  a  rescission  of  the 
contract  of  sale,  but  the  mortgagee  would  be 
required  to  credit  upon  the  mortgage  fi.  fa. 
whatever  the  property  was  worth  at  the  time 
it  was  recovered  from  the  bankrupt  court.  The 
cases  relied  upon  by  the  plaintiff  in  error,  to 
wit.  Moultrie  v.  Hill,  120  Ga.  730.  48  S.  E.  143. 


•9"or  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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GUsson  V.  Heggie,  105  Ga.  30,  31  S.  B.  118, 
Tidwell  V,  Burkett,  81  Ga.  84.  6  S.  E.  816,  and 
Rhodes  v.  Jenkins,  2  Ga.  App.  475,  58  S.  B. 
897  do  not  conflict  with  the  ruling  above  an- 
nounced. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig. 
99  1418-1432,  1434-1438;    Dec.  Dig.  S  479.*] 

11.  Evidence  f§  345*)— Action  on  Forthcom- 
ing Bond — Documentary  Evidence. 
It  being  apparent  from  the  defendants'  an- 
swer, as  amended,  that  they  did  not  contest  the 
existence  of  the  foreclosure  proceedings,  but 
merely  attacked  their  validity,  for  reasons  set 
out  in  certain  special  defenses,  it  was  not  erro- 
neous to  admit  in  evidence  a  certified  copy  of 
the  foreclosure  proceedings,  though  the  official 
seal  of  the  clerk  was  not  attached. 

[Bd.   Note. — For   other  canes,   see   Evidence,   Cent. 
Dig.  9§  1302-1314.  1331-1360;    Dec.  Dig.  9  345.*] 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  Avery  &  Co.  against  M.  C.  Kin- 
ney and  others.  Judgment  for  plaintiflP,  and 
defendants  bring  error.    Reversed. 

Pope  &  Bennett,  of  Albany,  for  plaintiffs 
in  error.  R.  D.  Smith,  of  Tifton,  and  Pea- 
cock &  Gardner,  of  Camilla,  for  defendant 
in  error. 

POTTLE,  J.  The  headnotes  set  forth  the 
opinion  we  entertain  of  the  various  questions 
raised  in  the  record. 

[1  -3]  The  bond  sued  on  was  not  a  good 
statutory  bond  but  was  a  good,  common-law 
obligation,  and  suit  could  be  maintained  on 
it  in  the  name  of  the  officer  for  the  use  of 
the  plaintiff.  Suit  could  not  be  brought  by 
plaintiffs  not  named  in  the  bond  as  obligees. 
For  this  reason  the  demurrer  which  raised 
the  point  that  no  cause  of  action  was  set 
forth  in  favor  of  the  plaintiff  should  have 
been  sustained.  The  defect,  however,  is 
amendable  so  as  to  let  the  suit  proceed  in  the 
name  of  the  levying  officer  for  the  use  of 
the  plaintiff.    Ovil  Code.  §  5GS9. 

[4]  The  court  was  right  in  holding  that  the 
execution  of  the  bond  estopped  the  defend- 
ants from  attacking  the  regularity  or  valid- 
ity of  the  mortgage  foreclosure  proceedings. 

[8,  9]  The  court  erred,  however,  in  hold- 
ing that  the  dismissal  of  the  affidavit  of  il- 
legality, for  want  of  prosecution,  and  the 
judgment  ordering  the  execution  to  proceed, 
estopped  the  defendants  from  showing  that, 
either  before  or  after  the  affidavit  of  illegal- 
ity was  filed,  certain  payments  had  been 
made  to  the  mortgagee  which  had  not  been 
credited  on  the  fl.  fa.  Neither  were  the  de- 
fendants estopped  from  proving  an  accord 
and  satisfaction  of  the  mortgage  debt  made 
either  before  or  after  the  affidavit  of  illegal- 
ity was  filed.  The  dismissal  of  the  affidavit 
of  illegality  was  not  an  adjudication  of  the 
merits  of  the  Issue  therein  tendered.     If  no 


defendants  could  ever  have  to  show  payment 
would  be  in  a  defense  to  a  suit  on  the  bond; 
and,  never  having  had  this  defense  determin- 
ed, they  were  not  precluded  by  the  dismissal 
of  the  affidavit  of  illegality. 

[10]  The  defendants  are  entitled  to  have 
credited  on  the  mortgage  fl.  fa.  the  value  of 
the  property  received  by  the  plaintiffs  from 
the  bankrupt  court,  but  the  mere  reception 
of  this  property  by  the  plaintiff  would  not 
amount  to  a  satisfaction  of  the  mortgage  exe- 
cution. 

[11]  While  the  original  answer  denied  all 
the  material  allegations  In  the  petition,  still 
it  is  apparent  from  the  amended  answer  that 
the  defendants  did  not  contest  the  fact  of 
the  existence  of  the  foreclosure  proceedings, 
copies  of  which  were  attached  to  the  petition. 
For  this  reason  they  cannot  complain  that  a 
copy  of  the  proceedings  was  admitted  in  evi- 
dence, and  we  are  not  now  required  to  rule 
upon  the  defendants'  point  that  the  seal  of 
the  officer  should  have  been  attached. 

Prior  to  the  adoption  of  the  Code  the  gen- 
eral rule  was  that  a  certified  copy  of  an  office 
paper  was  required  to  be  under  the  hand  and 
seal  of  office  of  the  person  signing  and  cer- 
tifying it.  Thomasson  v.  Driskell,  13  Ga.  253. 
It  would  seem  that  since  the  adoption  of  the 
Code,  with  certain  exceptions,  the  official  seal 
of  an  officer  of  the  state  or  county  need  not 
be  attached  to  render  the  certified  copy  ad- 
missible in  evidence  in  the  courts  of  this 
state.  Civil  Code,  §  5798.  The  rule  is  other- 
wise in  reference  to  municipal  officers  (CiWl 
Code,  §  5808);  and  section  220  provides  that 
a  copy  of  the  bond  of  the  treasurer,  certified 
by  one  of  the  Governor's  secretaries,  and 
bearing  the  seal  of  the  executive  department, 
shall  be  received  in  evidence.  Section  1773 
provides  that  a  copy  of  the  official  analysis 
of  any  fertilizer  or  chemical,  to  become  ad- 
missible, shall  bear  the  seal  of  the  depart- 
ment of  agriculture.  Section  2212  requires 
that  certified  copies  of  corporation  returns, 
from  the  records  of  file  in  the  secretary  of 
state's  office,  require  the  affixing  of  the  seal 
of  his  office  to  be  admissible. 

Judgment  reversed. 

(14  Ga.  App.  l.Vo> 

BURCH  et  al.  ▼.  KING  et  al.    (No.  51S6.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(iSyllahus  hy  the  Court,) 

1.  Deeds   (§   129*)  —  (3onstbuction  —  Estate 
Conveyed. 

A  deed  conveying  land  to  B.  **and  the  heirs 
of  her  body  after  her  death,"  to  have  and  to 
hold  the  land  to  the  said  B.,  **her  heirs  and 
assigns  in  fee  simple,"  conveys  a  life  estate  to 
B.    with    remainder   over    to    the    heirs   of  her 


bond  had  been  given,  the  officer  would  have    body. 


been  required  to  make  a  new  levy,  and  an- 
other Illegality  could  have  been  filed.  Bond 
I'aving  been  given  in  lieu  of  the  projitTty, 
the  action  on  the  bond  was  the  legal  equiva- 
U  nt  of  a  new  levy.    The  only  opportunity  the 


( lOd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Di?.  ^§  ;^'l.  300-305,  41(5-430,  434,  435;  Dec. 
Dig.  $  12U.»] 

2.  TR'i:sPASs  (§  SO*)— Joint  Liability. 

One   who    executes   a    written    instrument 
purporting   to  convey   to  another  the  right    to 
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use  timber  for  turpentine  purposes  on  lands  of 
another  may  be  sued  as  a  joint  trespasser  with 
one  who  enters  upon  the  land  under  authority 
of  the  instrument  and  boxes  and  works  for  tur- 
pentine purposes  the  pine  trees,  growing  thereon. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Cent. 
Dig.  169;   Dec.  Dig.  §  30.*] 

Error  from  City  Court  of  Abbeville ;  D.  B. 
Nicholson,  Judge. 

Action  by  J.  H.  Bnrch  and  others  against 
J.  A.  King  and  others.  The  petition  was  dis- 
missed on  demurrer,  and  plaintiffs  bring  er- 
ror.   Reversed. 

Hal  Lawson,  of  Abbeville,  for  plain tifTs  in 
error.  J.  L.  Bankston,  of  Abbeville,  and 
Whipple  &  McKenzie,  of  Cordele,  for  defend- 
ants in  error. 

POTTLE,  J.  This  was  an  action  to  recov- 
er damages  for  trespass  In  boxing  and  work- 
ing for  turpentine  purposes  pine  timber  on 
lands  claimed  by  the  plaintiffs.  The  petition 
was  dismissed  on  demurrer,  and  they  ex- 
cepted. Two  questions  are  raised  by  the 
demurrer:  (1)  Whether  the  deed  under 
which  the  plaintiffs  claimed  conveyed  to 
them  title  to  the  premises  in  dispute;  and 
<2)  whether  the  mere  execution  of  a  lease  or 
deed  to  turpentine  privileges  on  land  makes 
the  lessor  or  grantor  such  a  joint  trespasser 
with  those  who  enter  upon  the  land  under 
authority  of  the  instrument  as  to  authorize 
a  joint  suit  against  the  lessor  and  those  actu- 
ally committing  the  trespass,  in  the  county 
of  the  latter's  residence. 

[1]  1.  The  plaintiffs  are  the  children  of  S. 
C.  Burch,  who  died  prior  to  the  institution 
of  the  action.  They  claim  under  a  deed  ex- 
ecuted to  their  mother,  and  the  defendants 
claim  under  the  administrator  of  the  moth- 
er's estate.  The  deed  under  which  the  plain- 
tiffs claim  conveyed  the  land  upon  which 
the  timber  is  situated  "unto  S.  C.  Burch  and 
the  heirs  of  her  body  after  her  death,"  ''to 
have  and  to  hold  the  said  bargained  proper- 
ty, with  all  the  rights  thereunto  appertaining, 
unto  the  said  S.  Cw  Burch,  her  heirs  and  as- 
sif^ns  in  fee  simple."  Were  it  not  for  the 
habendum  clause  in  the  deed,  there  would 
be  no  difficulty  in  holding  that  a  life  estate 
was  conveyed  to  S.  C.  Burch,  with  remainder 
over  to  her  children.  Similar  language  has 
been  so  construed  several  times  by  the  Su- 
preme Court.  In  Goodrich  v.  Pearce,  83  Ga. 
781,  10  S.  E.  451,  it  was  held  that  a  devise  to 
a  son,  "and  after  his  death  to  his  children," 
gave  a  life  estate  to  the  son,  and  the  re- 
mainder to  his  child  or  children  if  he  should 
fieave  any,  whether  he  had  a  child  or  children 
at  the  time  of  the  bequest  or  not.  Similar 
language  was  likewise  construed  in  Cobb  v. 
Wrightsvllle,  etc.,  R.  Co.,  129  Ga.  377,  58  S. 
E.  862.  See,  also,  Crawley  v.  Kendrick,  122 
Ga.  183,  50  S.  B.  41,  2  Ann.  Cas.  643 ;  Cooper 
V.  Mitchell  Investment  Co.,  133  Ga.  769,  66 
S.  E.  1090,  29  L.  R.  A.  (N.  S.)  291;  Johnson 
T.  Sun  y\T9,  Ins.  Co.,  3  Ga.  App.  430,  60  S.  E. 


118.  It  is  contended,  however,  that,  constru- 
ing the  deed  as  a  whole,  it  must  be  held  that 
the  intention  of  the  grantor  was  to  convey  a 
fee-simple  estate  to  S.  C.  Burch.  If  the 
granting  clause  is  utterly  inconsistent  with 
the  habendum,  the  former  will  prevail,  and 
the  habendum  clause  will  be  disregarded, 
Parker  v.  Smith  ( Sup.)  80  S.  B.  12.  But,  by 
express  statute,  with  us  all  technical  rules 
must  be  disregarded,  so  as  to  give  effect  to 
the  intention  of  the  maker  of  the  instrument, 
'If  the  same  can  be  gathered  from  its  con- 
tents." Civil  Code,  (  3659.  The  law  favors 
the  vesting  of  estates,  and  it  is  provided  that 
every  conveyance  "shall  be  construed  to  vest 
the  fee,  unless  a  less  estate  is  mentioned  and 
limited"  in  the  conveyance.  Id.  Looking  at 
this  deed  as  a  whole,  there  is  no  more  reason 
for  disregarding  the  language  of  the  grant- 
ing clause  than  for  disregarding  that  of  the 
habendum  clause.  The  defendants  propose  to 
disregard  the  words  "heirs  of  her  body  after 
her  death,"  for,  unless  these  words  be  given 
the  effect  to  which  their  plain  meaning  en- 
titles them,  they  must  be  disregarded  entire- 
ly. It  is  perfectly  clear  from  the  language 
of  the  deed,  other  than  that  of  the  habendum 
clause,  that  the  purpose  of  the  grantor  was  to 
create  a  life  estate  in  S.  C.  Burch,  with 
remainder  over  in  fee  to  the  heirs  of  her 
body,  which  means  children  and  descendants 
of  children.  Qvil  Code,  §  3660.  In  the  ha- 
bendum clause  there  is  nothing  amounting 
to  an  express  assertion  contrary  to  this  de- 
clared intention;  so  that,  taking  the  whole 
deed  together,  the  habendum  clause  cannot 
be  held  to  enlarge  into  a  fee  an  estate  which 
the  deed  had  previously  expressly  limited  to 
a  life  estate. 

[2]  2.  Joint  trespassers  are  suable  in  the 
county  of  the  residence  of  either.  Civil  Code, 
§  6541.  One  who  maliciously  procures  an 
injury  to  be  done  Is  a  joint  wrongdoer  with 
the  perpetrator.  Civil  Code,  §  4469.  A  suit 
may  be  brought  against  one  who  commits  a 
trespass  "either  by  himself,  his  servant  or 
agent  in  his  employment."  Civil  Code,  § 
5517.  "One  who  procures  or  assists  in  the 
commission  of  a  trespass  or  does  any  act 
which  ordinarily  induces  its  commission  is 
liable  therefor  as  the  actual  perpetrator." 
Burns  v.  Horkan,  126  Ga.  161,  54  S.  E.  946. 
In  the  decision  just  cited,  a  number  of  au- 
thorities are  referred  to,  from  which  it  ap- 
pears to^be  well  settled  that  any  one  procur- 
ing or  assisting  Ih  the  commission  of  a  tres- 
pass, or  who  directs  or  requests  it  to  be  done, 
or  does  an  act  which  ordinarily  or  naturally 
produces  the  trespass,  is  liable  jointly  with 
the  actual  perpetrator.  See,  also,  Brooks  v. 
Ashburn,  9  Ga.  297;  Graham  v.  Dal  ton  Gold 
Mining  Co.,  71  Ga.  296;  Chattahoochee  Brick 
Co.  V.  Goings,  135  Ga.  529-535,  69  S.  E.  865, 
Ann.  Cas.  1912A,  263;  Williams  v.  Inman, 
1  Ga.  App.  321,  57  S.  E.  1009.  In  Baker  v. 
Davis,  127  Ga.  649,  57  S.  E.  62,  it  was  held 
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that,  If  one  commits  trespass  by  wrongfally 
cnttlng  the  timber  upon  land  by  direction  ot 
another,  both  may  be  sued  as  joint  wrong- 
doers. The  exact  question  in  the  present  case 
seems  never  to  have  been  decided  by  the 
courts  of  this  state;  but,  under  the  principle 
of  the  decision  above  dted,  the  action  was 
well  brought  against  the  lessor  and  the  les- 
see in  the  county  of  the  latter's  residence. 

The  point  has  been  expressly  decided  by 
other  courts.  In  the  Bnglish  case  of  Leame 
V.  Bray,  3  East,  595,  Lord  EUenborough  held 
that  the  maker  of  the  instrument  might  be 
sued  in  trespass  because  "he  is  the  causa 
causans,  the  prime  mover  of  the  damage  to 
the  plaintiff."  Other  decisions  follow  this 
doctrine  and  hold  the  maker  liable  in  tres- 
pass with  the  actual  perpetrator,  upon  the 
theory  that  the  maker  has  put  in  motion  the 
thing  which  subsequently  induced  the  party 
to  commit  the  trespass.  The  execution  of  the 
conveyance  amounts  to  an  assertion  of  the 
maker's  right  to  use  the  property,  and  is 
equivalent  to  counseling  and  directing  the 
grantee  or  lessee  to  commit  the  trespass. 
Tji  Dreyer  v.  Ming,  28  Mo.  434,  it  was  held 
that  where  A.,  claiming  to  own  land  be- 
longing to  B.,  sold  timber  on  the  land  to  C, 
who  cut  and  removed  It,  A.  was  liable  to  B. 
as  principal  trespasser,  for  the  value  of  the 
timber  cut  and  taken  away  by  O.  In  London 
V.  Bear,  84  N.  G.  266,  it  was  held  that  tres- 
pass would  lie  against  both  the  lessor  and 
lessee  though  the  lessor  did  not  participate 
in  the  trespass  otherwise  than  by  executing 
the  lease.  See,  also.  Wall  v.  Osbom,  12 
Wend.  (N.  T.)  40 ;  Sanborn  v.  Sturtevant,  17 
Minn.  200  (Gil.  174);  Meehan  v.  Edwards 
(Ky.)  19  S.  W.  179.  In  the  present  case  it 
is  alleged  that  one  of  the  defendants  exe- 
cuted the  lease  or  license  to  the  other  de- 
fendants to  commit  the  trespass  for  which 
damages  are  claimed.  This  was  equivalent 
to  counseling  or  directing  the  trespass,  and 
all  who  concurred  in  it  were  Jointly  liable 
and  subject  to  be  sued  in  the  county  of  the 
residence  of  either. 

The  court  erred  in  sustaining  the  demur- 
rer. 

Judgment  reversed. 


(14  Ga.  App.  184) 

COOPER  V.  LAYSON  BROS.    (No,  5152.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUdbus  ly  the  Court,) 

1.  Livery  StABLE  Keepers  (§  11*)  —  Hibino 
OF  Animals— Cabe  Required. 

Livery  stable  keepers  who  let  animals  for 
hire  are  bound  only  to  exercise  ordinary  care 
and  diligence  in  providing  an  animal  suitable 
for  the  purpose  for  which  it  is  hired. 

[Ed.  Note. — For  other  cases,  see  Livery  Sta- 
ble Keepers,  Cent  Dig.  |  12 ;   Dec.  Dig.  {  11.*] 

2.  Bailment  (§  9*)— Implied  Warranty. 

In  this  state  a  bailor  for  hire  impliedly 
warrants  that  the  thing  balled  is  free  from  any 


secret  fault  rendering  it  nnflt  for  the  parpose 
for  which  it  ia  intended. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Dec.  Dig.  f  9.*] 

3.  Livery  Stable  Keepebs  (|  11*)— Injttbixs 
TO  THibn  Pebsons— Liability. 

Where  one  other  than  the  person  to  whom 
an  animal  is  hired  is  injured  by  reason  of  the 
vicious  or  dangerous  propensities  of  the  animal, 
the  person  injured  cannot  recover  from  the  own- 
er, unless  he  shows  that  the  owner  knew  of  the 
dangerous  or  vicious  propensities  of  t^e  animal, 
or  had  reasonable  grounds  for  so  knowing,  and 
was  wanting  in  ordinary  care  for  the  protec- 
tion of  the  public  against  injury  from  the  ex- 
ercise of  such  propensities.  Reed  v.  Southern 
Express  Co.,  95  Ga.  108,  22  S.  E.  133,  51  Am. 
St  Rep.  (S2 ;  Browder-Manget  Company  v.  Cal- 
houn Brick  Co.,  138  Ga.  277,  75  S.  E.  243; 
Logan  V.  Pope,  139  Ga.  589,  77  S.  E.  809. 

[Ed.  Note. — For  other  cases,  see  Livex^  Sta- 
ble Keepers,  Cent  Dig.  (  12;  Dec.  Dig.  {  11.*] 

4.  Liveby  Stable  Keepebs  (§  11*)— Injubies 
TO  Thibd  Pebsons— Liability— Bubden  of 
Pboof. 

Where,  however,  a  dangerous  or  vicious  an- 
imal is  hired  to  another,  and  he  sues  the  owner 
to  recover  for  injuries  received  on  account  of 
the  exercise  bv  the  animal  of  dangerous  or 
vicious  propensities,  proof  of  scienter  is  not  es- 
sential to  the  plaintifiTs  recovery.  It  is  only 
necessary  it  should  appear  that  the  plaintifiTs 
injury  resulted  from  the  dangerous  or  vicious 
character  of  the  animal,  and  that  the  owner 
was  lacking  in  ordinary  care  and  diligence  in 
furnishing  an  animal  unsuited  for  the  purposes 
for  which  it  was  hired.  In  such  a  case  there 
is  no  presumption  of  negligence,  and  the  plain- 
tifif  must  affirmatively  prove  that  the  defendant 
was  lacking  in  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Livery  Sta- 
ble Keepers,  Cent  Dig.  f  12 ;   Dec.  Dig.  f  11.  •] 

Error  from  City  Cdurt  of  Sparta;  R.  W. 
Moore,  Judge. 

Action  by  R.  E.  Cooper  against  Layson 
Brothers.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

M.  R.  Lufburrow,  of  Warrenton,  and  T.  M. 
Hunt,  of  Sparta,  for  plaintiff  in  error.  R. 
L.  Merritt,  of  Sparta,  for  defendants  in  er- 
ror. 


POTTLE,  J.  The  plaintiff  hlfed  a  horse 
and  a  buggy  from  the  defendant  The  buggy 
and  the  harness  were  free  from  defects.  The 
driver  who  went  with  the  plaintiff  was  care- 
ful and  experienced.  Shortiy  after  the  jour- 
ney began,  and  without  any  apparent  cause, 
the  horse  began  to  kick  and  run,  and  as  a 
result  the  plaintiff  either  fell  or  was  thrown 
out  of  the  buggy  and  was  injured.  On  proof 
of  this  the  plaintiff  rested  his  case.  The 
defendant  contends  that,  even  if  the  horse 
was  vicious  and  dangerous,  prooif  of  the 
scienter  was  necessary  to  enable  the  plain- 
tiff to  recover.  Counsel  for  the  plaintiff  In- 
sists that  the  maxim  res  ipsa  loquitur  should 
apply,  and  that  negligence  can  be  inferred 
from  the  fact  that  the  horse  kicked  and  ran. 
Neither  of  these  contentions  is  absolutely 
accurate. 

[1-4]  As  to  persons  other  than  one  to  whom 
a  dangerous  animal  is  hired,  proof  of  the 
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adenter  Is  essential.  Wbere  a  bailee  for 
hire  of  a  dangerous  animal  seeks  to  recover 
from  the  bailor  for  injniies  resulting  from 
the  vicious  nature  of  the  animal,  proof  of 
the  scienter  is  not  necessary.  The  plaintiff 
makes  out  his  case  by  showing  the  injury 
and  that  the  defendant  was  lacking  in  ordi- 
nary care,  in  furnishing  an  animal  unsuited 
for  the  purposes  for  which  it  was  hired. 
Negligence  is  not  presumed,  and  must  af- 
firmatively appear  from  the  plaintiff's  proof. 
The  mere  fact  that  on  a  particular  occasion 
a  horse  b^ng  driven  to  a  buggy  began  to 
kick  and  run  does  not,  without  more,  prove 
negligence  on  the  part  of  the  owner  in  fur^ 
nishing  the  horse.  EiVen  if  this  would  be 
sufficient  to  show  that  the  animal  was  one 
having  dangerous  and  vicious  propensities, 
the  proof  should  go  further  and  show  that 
the  owner  knew  of  the  character  of  the  ani- 
mal, or  that  by  the  exercise  of  ordinary  care 
he  could  have  known  thereof.  This  might 
be  shown  by  proof  that  the  bailor  had  owned 
the  animal  for  some  time,  and  that  on  other 
occasions  he  had  exhibited  dangerops  pro- 
pensities. From  this  the  jury  might  infer 
that  the  owner,  by  the  exercise  of  ordinary 
care,  could  have  known  of  the  character  of 
the  animal;  but  where  the  animal  appears 
to  be  gentle  and  suitable  for  the  purposes 
for  which  it  is  hired,  and  the  only  proof  to 
sustain  the  plaintiff's  case  is  that  on  the 
particular  occasion  upon  which  the  injuries 
were  sustained  the  animal  became  frightened 
and  attempted  to  run  away,  this  alone  is 
not  sufficient  to  show  that  the  defendant 
was  guilty  of  such  negligence  as  to  render 
him  liable  to  the  plaintiff  for  the  injuries 
which  he  sustained.  The  court  did  not  err  In 
awarding  a  nonsuit 
Judgment  affirmed. 

(14  Ga.  App.  139) 
WHITE  V.  SEABOARD  AIR  LINE  RY. 

(No.  5166.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahiu  hy  the  Court.) 

1.  Mastkb  and  Sebvant  (§§  189,  285,  287*)— 
iNJUBiEs  TO  Servant— Fellow  Servants- 
Vice   Principal— Proximate  Cause— Non- 

(a)  Under  the  law  of  the  state  of  South  (Car- 
olina (Const  art.  9,  |  15),  upon  which  the 
plaintiff  bases  hia  action,  damages  cannot  be 
recovered  for  an  injury  inflicted  by  a  fellow 
servant  engaged  in  the  same  work  vrith  the 
person  alleged  to  have  been  injured;  but  a 
servant  Is  not  precluded  from  recovery  for  an 
injury  consequent  upon  an  improper  order  given 
by  one  authorized,  by  the  defendant  to  super- 
yise  or  direct  the  work  in  question.  During 
the  pendency  of  the  work,  at  least,  such  a  one 
woold  be  a  superior  agent  of  the  company  or 
of  that  particular  officer  of  the  company  who 
in  fact  had  the  right  to  control  or  direct  the 
services  of  the  party  injured. 

(b)  Even  if  the  person  who  gave  the  improper 
order  may  properly  be  held  to  be  a  fellow  serv- 
ant, the  award  of  a  nonsuit  is  not  warranted 
when  it  is  issuable,  under  the  evidence,. whether 
the  proximate  cause  of  the  injury  was  the  neg- 


ligence of  a  fellow  servant  or  the  negligence  of 
the  defendant  in  failing  to  supply  a  sufficient 
number  of  fellow  servants  to  insure  the  safety 
of  the  plaintiff  in  the  performance  of  the  work 
assigned  to  him,  at  the  time  and  place  of  the 
work  and  under  the  circumstances  under  which 
the  work  was  to  be  done,  or  the  negligence 
of  the  defendant  in  employing  and  retaining  in 
its  service,  as  a  fellow  servant  with  the  plain- 
tiff, one  whose  character  and  habits  so  far  un- 
suited him  for  employment  in  the  work  where 
the  defendant's  servants  were  engaged  as  to 
jeopardize  the  plaintiGrs  safety.  Questions  of 
negligence  are  for  the  jury  alone,  and  the  de- 
termination of  the  proximate  cause  is  involved 
in  and  essential  to  the  ascertainment  of  to  what 
negligence,  as  well  as  to  whose  negligence,  the 
injury  is  properly  attributable.  A  court  can 
no  more  determine  upon  an  issue  as  to  what 
particular  act  or  circumstance  was  the  proxi- 
mate cause  of  an  alleged  injury  than  it  can 
determine  that  the  same  particular  act  was  an 
act  of  negligence,  for  the  jury  might  determine 
that  the  act  which  the  court  held  was  the  prox- 
imate cause  was  not  negligence,  while  they 
might  be  of  the  opinion  that  an  act  adjudged 
not  to  be  the  proximate  cause  of  the  injury 
was  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  427-435,  437-448,  1002, 
1003,  1007,  1008,  1016,  1034,  1035,  1043.  1045, 
1051-1067;    Dec  Dig.  §§  189,  285,  287.*] 

2.  Trial  (}  159*)—Cbo8S- Examination— Ef- 
fect. 

In  view  of  the  evidence  disclosing  that  the 
plaintiff  did  not,  upon  cross-examination,  with- 
draw or  alter  in  any  material  respect  the  tes- 
timony delivered  by  him  in  response  to  the  di- 
rect examination,  the  ruling  of  the  Supreme 
Court  in  Evans  v.  Josephine  Mills,  119  Ga. 
448,  46  S.  E.  674,  is  not  in  point 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  (§  341,  359-367;    Dec.  Dig.  f  159.*] 

3.  CousTS  (§  95*)— Masteb  and  Sebvant  (f 
107*)  —  FoBEioN  Law  ~  Administbation  — 
"Appliance." 

Where  the  laws  of  a  foreign  state  are 
pleaded  as  a  basis  of  an  action  and  plaintiff's 
right  to  recover,  the  laws  of  that  state  are  to 
be  applied  in  determining  the  plaintiffs  right  to 
recover.  The  laws  of  a  foreign  jurisdiction  are 
to  be  given  the  same  construction  by  the  courts 
applying  the  remedy  as  that  given  by  its  court 
of  last  resort  Under  the  rulings  of  the  Su- 
preme (3ourt  of  South  Carolina,  the  term  "ap- 
pliance** includes  human  agencies;  and,  in 
this  view,  the  proof  offered  by  the  plaintiff  in 
support  of  his  allegation  that  the  defendant  had 
failed  to  furnish  a  sufficient  number  of  fellow 
servants  sufficed  to  withstand  a  motion  to  non- 
suit 

[Ed.  Note. — For  other  cases,  see  Cburts,  (3ent 
Dig.  §f  322,  323;  Dec.  Dig.  §  95:*  Master  and 
Servant,  Cent  Dig.  §§  199-202,  212.  254,  255 ; 
Dec.  Dig.  §  107.* 

For  other  definitions,  see  Words  and  Phiuses, 
vol.  1,  p.  455;   vol.  8,  p.  7578.] 

4.  Masteb  and  Servant  •  (§  284*)— Injxtbies 
to  Sebvant  —  Gbotjnds  of  Negligence  — 
Nonsuit. 

The  evidence  was  sufficient  to  have  author- 
ized the  jury  to  find  that  the  plaintiff  exercised 
ordinary  care  for  his  own  safety,  and  that  his 
injuries  were  due  and  traceable  either  to  the 
nes^igence  of  the  directing  agent  of  the  defend- 
ant in  giving  an  unusuid  and  improper  order 
in  connection  with  the  dropping  of  the  rail,  or 
to  the  negligence  of  the  defendant  in  failing 
to  supply  fellow  servants  with  sufficient 
strength  and  intelligence  to  perform  the  work 
in  hand,  or  to  the  net^ligenoe  of  the  defendant 
in  employing  and  retaining  in  its  employ  a  serv- 
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ant  whose  character  and  conduct  was  such,  at 
the  time  and  place  in  question,  as  to  make  what 
otherwise  would  have  heen  a  safe  place  of  labor 
an  unsafe  place  to  work.  The  plaintifiTs  peti- 
tion averred  that  the  defendant  was  negligent 
on  each  and  all  of  these  grounds,  and  the  plain- 
tifiP  was  entitled  to  recover  upon  proof  of  any 
one  of  them,  if  the  jury  determined  that  any 
one  of  the  charges  of  negligence  was  sustained. 
(Consequently  the  court  erred  in  awarding  a  non- 
suit 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1000-1090,  1092-1132; 
Dec  Dig.  §  284.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  William  White  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Oliver  &  Oliver,  of  Savannah,  for  plalntlflf 
in  error.  Anderson,  Cann  &  Cann,  of  Savan- 
nah, for  defendant  in  error. 

RUSSELL,  a  J.    Judgment  reversed. 

POTTLE,  J.  (concurring  in  part).  I  con- 
cur in  the  Judgment  for  the  reason  that  under 
the  evidence  the  Jury  could  find  that  the 
defendant's  foreman,  in  charge  of  the  work, 
was  such  a  superior  servant,  or  officer,  within 
the  meaning  of  the  law  of  South  Carolina, 
as  to  take  the  case  without  the  operation  of 
the  fellow-servant  rule,  and  that  the  ef- 
ficient cause  of  the  injury  was  an  improper 
order  given  by  the  foreman.  If  this  agent  of 
the  defendant  was  a  mere  fellow  servant  with 
the  plalntifl',  he  would  not  be  entitled  to  re- 
cover. The  plaintiff  cannot,  under  the  evi- 
dence, recover  solely  upon  the  theory  that  the 
defendant  employed  and  retained  in  its  em- 
ploy an  incompetent  servant.  The  mere  fact 
that  a  master  employs  or  puts  in  charge  of 
a  given  work  a  servant  who  is  in  the  habit  of 
cursing  and  "rearing"  at  and  hurrying  other 
employes  would  not  be  such  negligence  as  to 
authorize  a  recovery  in  a  given  case,  upon 
the  theory  that  the  other  servants  became 
Bo  excited  by  reason  of  the  conduct  of  the 
servant  in  charge  of  the  work  as  to  perform 
the  work  improperly,  with  consequent  injury 
to  one  of  the  servants  engaged  therein. 
Knowledge  by  the  defendant  of  this  habit  of 
the  superior  servant  is  not  enough  to  au- 
thorize a  finding  that  it  could  reasonably 
have  anticipated  that,  in  consequence  of  this 
habit,  such  an  injury  as  that  disclosed  in  the 
present  record  might  result  to  one  of  the 
servants.  If,  therefore,  the  jury  should  find 
that  the  order  given  by  the  foreman  was  a 
proper  one,  the  plaintiff  would  not  be  entitled 
to  recover. 

Treating  the  defendant's  agent  in  charge 
of  this  work  as  an  "appliance,"  within  the 
meaning  of  the  law  of  South  Carolina  (which 
seems  to  have  been  so  construed  by  the  Su- 
preme Court  of  that  state),  it  cannot  be  said, 
*inder  the  evidence,  that  the  plaintiff's  in- 


jury was  the  proximate  result  of  any  neg- 
ligence of  the  defendant  company  in  famish- 
ing an  improper  appliance.  All  that  appears 
in  the  evidence  on  this  subject  is  that  the 
foreman,  on  the  occasion  upon  which  the 
plaintiff  was  injured,  cursed  and  "reared" 
and  hurried  the  servants,  engaged  in  the 
same  work  with  the  plaintiff,  to  such  an  ex- 
tent as  to  cause  them  to  become  excited  and 
drop  the  iron  rail.  This  is  not  an  act  which 
the  defendant  could  reasonably  have  an- 
ticipated would  result  from  the  conduct  of 
the  foreman,  above  set  forth. 

(11  Ga.  App.  15S) 

WILLIAMS  WAGON  WORKS  v.  GUNN. 

(No.  5194.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

fSyllahus  by  the  Court.) 

1.  Landlord   and    Tenant   (8    48*)— Agree- 
ment TO  Lease— Damages— Breach. 

Where  an  owner  of  real  estate,  in  viola- 
tion of  his  written  agreement,  refuses  to  exe- 
cute a  lease  conveying  an  estate  for  years,  or 
to  give*  possession,  having  the  ability  to  fulfill 
the  same,  he  is  chargeable  with  full  damages 
for  the  breach  of  the  agreement.  In  such  a 
case  the  measure  of  damages  is  the  difference 
between  the  rent  agreed  to  be  paid  and  the  ac- 
tual value  of  the  premises  for  the  term  for 
which  it  was  agreed  to  be  leased. 

[Ed.  Note* — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |(  114-116;  Dec.  Dig. 
I  48.*] 

2.  Landlord  and  Titnant  (§  48*)— Dibbciion 
OF  Verdict- Conflicting  Evidence. 

The  evidence  being  in  conflict,  both  in  ref- 
erence to  the  meaning  of  the  written  agreement 
to  lease,  which  was  ambiguous  in  its  terms,  and 
in  reference  to  the  value  of  the  leasehold  es- 
tate which  the  owner  agreed  to  create,  it  was 
erroneous  to  direct  a  verdict  in  the  defendant's 
favor. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  114r-116;  Dec  Dig. 
§  48.*] 

3.  Landlord  and  Tenant  (§  48*)— Breach 
OF  Agreement  to  Lease— Evidence. 

In  the  trial  of  an  action  brought  to  recov- 
er damages  for  a  breach  of  an  agreement  such 
as  that  referred  to  in  the  preceding  headnote, 
it  is  not  erroneous  to  admit  testimony  as  to 
the  value  of  the  premises  for  rent  during  the 
term  for  which  it  was  agreed  that  it  should  be 
leased. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  114-116;  Dec  Dig. 
§  48.*] 

4.  Landlord  and  Tenant  (§48*)  —  Breach 
OF  Agreement  to  Lease— Damages  Recov- 
erable. 

In  such  a  case  the  defendant  is  liable  for 
any  expenses  incurred  by  the  plaintiff  which 
were  naturally  and  proximately  caused  by  the 
breach ;  but  he  is  not  liable  for  expenses  which 
could  not  reasonably  have  been  anticipated  at 
the  time  the  contract  was  entered  into. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §|  114-116;  Dec  Dig. 
§  48.*] 

Error  from  City  Court  of  Houston;  A.  C. 
Riley,  Judge. 

Action  by  the  Williams  Wagon  Works 
against  Frank  Gunn.    Judgment  for  defcnd- 
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ant  on  directed  Terdlct,  and  plaintiff  brings 
error.    RcTersed. 

R.  D.  Feagin  and  O.  0.  Hancock,  botb  of 
Macon,  for  plaintiff  in  error.  Will  Gnnn,  of 
Macon,  for  defendant  in  error. 

ROAN,  J.     The  Williams   Wagon  Works 
brought  suit  against  Frank  Gunn  for  damag- 
es alleged  to  have  been  caused  by  a  breach 
on  the  part  of  Gunn  of  a  contract  between 
them,  which  was  as  follows:   **Georgia,  Bibb 
County.    This  agreement  made  and  entered 
■  into  between  Frank  Gunn,  of  the  first  part, 
and  the  Williams  Wagon  Works,  of  the  sec- 
ond part,  witnesseth:    That  the  said  Frank 
Gunn  has  agreed  to  build  for  the  said  party 
of  the  second  part  three  story  building  on 
the  old  Jail  lot  on  Fourth  street  in  conform- 
ity with  plan  to  be  drawn  and  submitted  by 
Curran  R.  Ellis,  architect,  the  said  party  of 
the  second  part  agreeing  to  lease  said  build- 
ing upon  its  completion  for  the  term  of  five 
years  at  one  hundred  and  twenty-five  dol- 
lars per  month.    [Signed]  Frank  Gunn.    The 
Williams  Wagon  Works,  per  R  A.  Williams." 
The  plaintiff  contended  that  this  agreement 
was  unconditional  as  to  the  erection  of  the 
building,  but  the  defendant  claimed  that  his 
compliance  with  the  terms  of  the  agreement 
was  contingent  upon  the  cost  of  erecting  the 
building,  and  that  if,  when  the  plans  were 
drawn  therefor,  it  developed  that  the  cost 
would  be  more  than  a  certain  sum,  he  was  to 
be  released  from  the  contract.    The  defend- 
ant was  unable  to  get  the  building  erected  for 
the  sum  he  claims  was  set  as  a  limit,  and  re- 
fused to  carry  out  the  terms  of  the  written 
agreement    The  plaintiff  sued  for  the  differ- 
ence between  the  rental  agreed  on,  $125  per 
month  and  $175  per  month,  for  the  full  term 
of  the  lease,  which  latter  price  the  plaintiff 
claimed  would  have  been  the  true  rental  val- 
ue of  the  property  had  the  building  been 
erected.    Damages  were  also  claimed  by  the 
plaintiff  for   expenses  incurred   in   moving 
Its   shop,   which  the  plaintiff  alleged^  were 
caused  by  reason  of  the  defendant's  breach 
of  the  contract    The  plaintiff  attempted  to 
prove  this  item  of  damages,  but  the  court 
refused  to  allow  him  to  do  so.     After  the 
evidence  was  closed,  the  defendant  moved 
the  court  tp  direct  a  verdict  in  his  favor, 
which  the  court  did,  whereupon  the  Jury  re- 
turned a  verdict  in  favor  of  the  defendant 
and  against  the  plaintiff  for  costs  of  court. 
To    the  Judgment   directing   a    verdict   the 
plaintiff  excepts. 

[1,  2]  1.  It  was  error  for  the  court  to  have 
directed  a  verdict  in  this  case,  as  the  evi- 
dence of  the  plaintiff  clearly  shows  a  prima 
facie  case  in  Its  favor.  This  evidence  showed 
that  the  defendant  had  violated  his  contract 
in  not  erecting  and  leasing  to  petitioner  the 
building  described  in  the  written  agreement, 
and  the  measure  of  damages  in  such  cases 
Is   the   difference  between   the  rental  price 


agreed  on  and  the  actual  rental  value  of  the 
premises  at  the  time  of  the  breach,  and  this 
was  a  question  which  the  Jury  should  have 
been  allowed  to  decide.  3  Sutherland  on 
Damages,  p.  2578;  Kenny  v.  Collier,  70  Ga. 
743,  8  S.  E.  58;  Shuman  v.  Smith,  100  Ga. 
415  (4),  28  S.  E.  448. 

[3]  2.  It  was  therefore  error  for  the  court 
to  have  excluded  from  consideration  by  the 
Jury  testimony  tending  to  show  the  true  ren- 
tal value  of  the  property. 

Judgment  reversed. 


(14  G«.  App.  221) 

BRAY  V.  ARNOLD.     (No.  5,288.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllahus  by  the  Court.) 

1.  Bills    and    Notes     (|    487*)— Actions— 
Amendment  of  Pleading. 

If,  in  a  suit  upon  a  promissory  note, 
brought  by  one  alleging  himself  to  be  a  trans- 
feree, the  petition  is  demurrable  because  the  al- 
legations as  to  the  transfer  are  insufficient  to 
show  the  plaintiffs  rizht  to  maintain  the  ac- 
tion, this  defect  may  be  cured  by  an  amend- 
ment which  specifically  sets  forth  the  written 
transfer  upon  which  the  transferee  relies. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  1575-1583;  Dec.  Dig.  § 
487.*] 

2.  Bills  and  .Notes  (§  487*)— Amendment  of 
Pleading. 

Where  there  Is  attached  to  the  petition,  in 
an  action  upon  a  promissory  note,  what  pur- 
ports to  be  a_copy  of  that  contract,  any  words 
appearing  in  the  original  note,  or  any  indorse- 
ments entered  thereon,  which  may  have  been 
omitted  from  the  copy,  may  be  supplied  by  time- 
ly amendment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  1575-1583;  Dec.  Dig.  § 
487.*] 

3.  Appeal  and  Error   (§  1008*)- Evidence 
(I  408*)— Parol— Receipt. 

A  receipt  is  only  prima  facie  evidence  of 
payment,  and  the  contents  of  a  receipt  are  sub- 
ject to  parol  explanation.  In  the  present  case 
the  issue  turned  upon  the  determination  of  the 
question  as  to  whether  the  note  sued  upon  was 
included  in  a  settlement  between  the  parties; 
and  the  finding  of  the  trial  judge,  without  in- 
tervention of  a  jury,  is  conclusive  where  the  is- 
sue is  wholly  one  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent,  Dig.  §§  3055-3960,  3962-3969; 
Dec.  Dig.  §  1008;*  Evidence,  Cent.  Dig.  §5 
1829-1842 ;   Dec.  Dig.  §  408.*] 

Error  from  City  Court  of  Lexington ;  Joel 
Cloud,  Judge. 

Action  by  N.  D.  Arnold  afTJilnst  J.  R.  Bray. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfQrmed. 

E.  P.  Shull,  of  Lexington,  for  plaintiff  in 
error,  Wm.  M.  Howard,  of  Augusta,  and 
W.  W.  Armistead,  of  Crawford,  for  defendant 
in  error. 

RUSSELL,  C.  J.  Arnold  brought  suit 
against  Bray  on  a  promissory  note,  payable 
to  Maxwell  Bros.  &  Co.  In  the  petition  it 
is  alleged  that  Maxwell  Bros.  &  Co.  trans- 
ferred and  assigned  the  note  to  Nat  D.  Ar- 
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nold,  the  plaintiff,  but  such  a  transfer  did 
not  appear  upon  the  copy  of  the  note  at- 
tached to  the  petition,  nor  was  a  copy  of  the 
transfer  exhibited  therewith.  From  the  copy 
of  the  note,  attached  to  the  i>etltlon,  it  did 
not  appear  that  there  was  a  subscribing 
witness.  The  defendant  demurred  to  the 
declaration  because  the  note  was  payable  to 
Maxwell  Bros.  &  Co.,  and  the  petition  failed 
to  show  any  copy  of  a  transfer,  or  to  show 
otherwise  how  and  why  the  note  belonged  to 
the  plaintiff,  and  also  demurred  upon  the 
ground  that  the  note  was  not  a  true  and  cor- 
rect copy  of  the  original  note.  In  that  it  was 
not  witnessed,  and  demurred  generally  upon 
the  ground  that  the  petition  failed  to  set 
forth  a  cause  of  action. 

[1  ]  The  petition  was  not  subject  to  the  gen- 
eral demurrer,  and  it  was  not  error  on  the 
part  of  the  court  to  permit  the  amendment 
perfecting  the  copy  of  the  note  so  as  to  rem- 
edy the  defects  pointed  out  by  special  de- 
murrer. Civil  Code  §1  5681,  5682;  Ross  v. 
Jordan,  62  Ga.  298  (2).  Where  the  substance 
of  the  note  sued  on  is  set  out  in  the  declara- 
tion, and  the  names  of  the  maker  and  of  the 
payee,  and  Its  amount,  date,  and  time  of 
payment  are  stated,  there  is  enough  to  amend 
by.  Merritt  v.  Bagwell,  70  Ga.  580;  Hardee 
V.  Lovett,  83  Ga.  206,  9  S.  Bi  680.  A  peti- 
tion in  a  suit  upon  a  promissory  note,  which 
is  defective  because  the  allegations  as  to  the 
transfer  of  the  original  right  of  ownership 
are  insufficient  to  show  the  plaintiff's  right  to 
maintain  the  action,  may  be  cured  by  an 
amendment  which  specifically  sets  forth  the 
written  transfer  upon  which  the  alleged 
transferee  relies. 

[2]  2.  As  to  the  omission  to  include  in  the 
copy  of  the  note  attached  to  the  petition  the 
name  of  the  witness,  the  statement  last  made 
is  also  applicable.  Under  the  rule  laid  down 
in  Merritt  v.  Bagwell,  supra,  It  may  be  stat- 
ed in  general  terms  that  where  there  is  at- 
tached to  the  petition,  in  an  action  upon  a 
promissory  note,  what  purports  to  be  a  copy 
of  that  contract,  any  words  appearing  in  the 
face  of  the  original  note,  or  any  indorse- 
ments which  are  entered  thereon  and  which 
may  have  been  omitted  from  the  copy  at- 
tached, may  be  supplied  by  timely  amend- 
ment. 

[3]  3.  Upon  the  trial  the  defendant's  moth- 
er testified  that  she  had  paid  to  one  Griffith, 
an  agent  of  the  plaintiff,  $50,  upon  an  ex- 
press understanding  and  agreement,  sanc- 
tioned by  the  plaintiff  himself  over  the  tele- 
phone, that  this  sum  was  received  in  full 
settlement  of  all  demands,  either  by  note  or 
account,  against  her  son,  and  there  was  put 
in  evidence  a  receipt  reading  as  follows: 
'*Received  of  J.  R.  Bray  $50  to  cover  notes 
in  full  and  accounts.  12/20/07  [Signed] 
J.  H.  Griffith  for  N.  D.  Arnold."  It  is  not 
necessary  to  review  the  testimony  in  detail. 
It  suffices  to  say  that  the  issue  was  contested 


as  to  whether  this  receipt  included  the  note 
in  question.  The  defendant  and  the  plain- 
tiff alike  agreed  that  there  had  been  an  effort 
to  arrive  at  a  settlement  of  all  matters  of 
account  between  them,  and  that  $50  was  the 
amount  of  the  defendant's  indebtedness,  ac- 
cording to  the  items  under  consideration  at 
the  time  of  the  settlement,  and  that  this 
amount  was  paid  by  Mrs.  Bray,  the  mother 
of  the  defendant;  but  the  evidence  of  the 
plaintiff,  and  of  the  witnesses  who  testified 
in  his  behalf,  that  this  note  was  overlooked 
and  not  Included  in  the  matters  considered- 
at  the  settlement,  was  not  positively  denied, 
even  by  the  defendant  hlmselt  The  evidence 
was  such  that  the  trial  Judge,  sitting  without 
a  Jury,  was  authorized  to  find  that  the  note 
in  question  was  not  in  the  mind  of  the  par- 
ties at  the  time  of  the  settlement,  was  not 
included  therein,  and  was  not  affected  by 
the  receipt,  although  the  last-named  paper 
was  given  long  after  the  maturity  of  the 
note. 

There  is  no  complaint  of  any  error  of  law 
in  the  conduct  of  the  trial,  or  in  any  ruling 
upon  the  testimony;  and,  since  there  was 
ample  evidence  to  support  the  finding  of  the 
trial  Judge  upon  the  facts,  his  judgment  Is 
<ionclu8ive. 

Judgment  affirmed. 

°"°°"        a*  Oa.  App.  209) 

WHITBHURST  &   HILLIARD  v.   J.   B. 
BRICB  &  CO.     (No.  5,270.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUahuM  hy  the  Court.) 
1.  Appeal  and  Ebbob   (S  1068*)— Habmuess 

EbBOB— INSTBUCTIONS. 

One  cannot  complain  of  error  in  the  charge 
of  the  court  in  the  presentation  of  his  defense, 
where  it  plainly  appears  that  his  contentions 
were  sustained  in  the  verdict  rendered,  mere- 
ly because  it  also  appears  that  upon  confiicting 
evidence  the  jury  were  not  required  to  return 
the  exact  amount  of  the  defendants'  counter- 
claim, though  they  did  find  in  his  favor  & 
smaller  amount  which  was  authorized  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  fi  4225-4228,  4230;  Dec 
Dig.  {  1068.»] 

(Additional  SyUahug  hy  Editorial  Staff.) 

2.   CONTINXTANCE    (§22*)— DeNIAI.   OF   APPU- 

CATION— Absent  Witness. 

A  continuance  is  properly  denied,  where  It 
is  not  shown  what  is  expected  to  be  proved  by 
the  absent  witness  or  that  such  witness  haa 
been  subp<Bnaed. 

[Ed.  Note.— For  other  cases,  see  Contmuance, 
Cent.  Dig.  {§  58-67 ;   Dec  Dig.  f  22.*] 

8.  Pabtnebship     (f     138*)— Authobitt     ov 

Pabtneb— Tbanbfeb  of  Chose  in  AcnoN. 

A  partner  may  on  behalf  of  the  partnersliip 

transfer  in  writing  choses  in  action  belongioi^  to 

the  firm. 

[Ed.  Note.— For  other  cases,  see  Partneialiip. 
Dec  Dig.  i  138.*] 

Error  from  City  Ourt  of  Nashville;  J.  O. 
Cranford,  Judge. 


*7or  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Inaezea 
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Action  by  J.  E.  Brice  ft  Company  against 
wmtehnrst  &  HUliard.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

Brioe  &  Co.  brought  an  action  in  trover  to 
recover  a  sawmill  outfit  and  certain  mules 
and  wagons,  and  appurtenances  thereto, 
which  they  alleged  had  been  converted  by 
and  were  in  the  possession  of  Whltehurst  & 
HiUiard.  Whltehurst  A  Hilliard,  in  their  an- 
swer, admitted  that  they  were  or  had  been  in 
possession  of  the  property  described  In  the 
petition,  alleging  that  it  had  been  bought  by 
them  from  one  R.  Q.  Whittle,  who  had  pre- 
viously purchased  it  from  the  plaintlfPs,  as 
appeared  from  the  bill  of  sale  with  retention 
of  title,  which  had  been  duly  recorded;  but 
the  defendants  insisted  that  they  had  pur- 
chased the  property  from  Whittle  upon  an 
agreement  with  the  plalntifb  that  the  de- 
fendants were  to  assume  Whittle's  indebted- 
ness to  the  plaintiffs,  and  to  be  subrogated 
to  all  of  Whittle's  rights  as  the  original  pur- 
chaser. The  defendants  admitted  in  their  an- 
swer that  they  owed  the  plaintiffs  $300,  and 
alleged  their  readiness  to  pay  that  amount, 
though,  In  another  portion  of  the  plea,  the 
loss  of  1350  Is  alleged  to  be  due  to  the  fore- 
closure of  a  mortgage  by  one  Love  Felton  up- 
on two  of  the  mules  described  in  the  bill  of 
sale,  which  were  alleged  to  have  been  sold, 
by  reason  of  the  fact  that  this  mortgage  was 
a  paramount,  superior  lien  upon  the  proper- 
ty of  one  Burge,  from  whom  the  mules  were 
purchased;  and  the  defendants  asked  that 
a  Judgment  of  $350  be  rendered  in  their  fa- 
vor, because  that  was  the  agreed  price  at 
which  the  mules  were  purchased  by  them 
from  Whittle.  The  answer  also  alleged  that 
they  had  paid  Brice  &  Co.  $275,  In  pursuance 
of  the  terms  of  the  contract  between  all  the 
parties,  by  which  they  assumed  the  contract 
of  Whittle,  and  Brice  &  Oo.  warranted  title 
to  them  instead  of  to  Whittle. 

Upon  the  trial  the  plaintiffs  elected  to  take 
a  money  verdict,  and  the  bill  of  sale  with  re- 
tention of  title,  which  had  been  signed  by  R. 
Q.  Whittle  and  was  payable  to  Brice  &  Co., 
air  well  as  six  notes  for  $100  each,  executed 
by  Whittle  to  Brice  &  Co.,  all  of  which  had 
been  transferred  by  Brice  &  Co.  to  Whlte- 
hurst &  HllUard  without  recourse,  were  put 
in  evidence.  The  transfer  upon  the  bill  of 
sale  was  as  follows:  '*For  value  received  we 
hereby  transfer  the  within  contract,  with  all 
our  rights,  title  and  interest,  to  Whltehurst 
&  Hilliard,  without  recourse  on  us.  [Signed] 
J.  E.  Brice  &  Co."  The  transfer  upon  each 
note  was  as  follows:  **This  note  transferred 
to  Whltehurst  &  Hilliard  without  recourse 
on  us.    [Signed]    J.  E.  Brice  &  Co." 

Tbere  was  evidence  in  behalf  of  the  plain- 
tiffs that  the  amount  represented  by  the 
notest  to  wit,  $600,  was  the  amount  unpaid 
on  the  stock  and  mill,  and  that  there  had 
been  a  demand  for  the  property  and  a  refus- 
al of  delivery.  The  plaintiffs  denied  that 
they  had  ever  consented  to  or  acquiesced  in 


the  assumption  by  Whltehurst  &  Hilliard  of 
Whittle's  contract;  while  the  defendants  in- 
troduced testimony  fully  supporting  the  al- 
legations of  their  answer  upon  this  branch 
of  the  case.  There  was  conflict  in  the  tes- 
timony as  to  the  amount  of  the  loss  result- 
ing to  Whltehurst  ft  Hilliard  by  reason  of 
the  sale  of  the  mules  under  the  foreclosure 
of  Felton's  mortgage.  The  defendants  con- 
tended that  the  mules  takoi  from  their  pos- 
session by  the  mortgage  foreclosure  were 
purchased  at  the  price  of  $350,  and  were 
worth  that  amount  The  plaintiffs  testified 
that  the  mules  were  worth  only  $180.  There 
was  evidence  In  behalf  of  the  defendants 
that  they  notified  Brice  A  Co.  of  the  mort- 
gage foreclosure  and  requested  them  to  pro-* 
tect  their  warranty  of  title,  and  this  was  de- 
nied by  the  plaintiffs;  though  it  was  admit- 
ted by  each  of  the  parties  that  neither  did 
ansrthing  to  stop  the  sale.  The  mortgage  of 
Felton,  as  it  appears,  was  for  $69.60  princi- 
pal, $15.60  interest,  $8152  attorney's  fees,  and 
costs,  and  the  mortgage  fl.  fa.  was  dated  Feb- 
ruary 5, 1007.  The  contract  signed  by  Whit- 
tle, to  which  previous  reference  was  made» 
was  recorded  May  30,  1006,  and  hence  It  did 
not  appear  whether  Felton's  mortgage,  if  ev- 
er recorded,  had  been  filed  for  record  prior 
to  the  record  of  the  blU  of  sale;  nor  does  the 
tenor  of  the  mortgage  appear  from  the  rec- 
ord. 

The  Jury  returned  a  verdict  in  favor  of  the 
plaintiffs  for  $400  principal  and  $196  inter- 
est. The  defendants  moved  for  a  new  trial, 
and  error  Is  assigned  upon  the  refusal  of  the 
judge  to  grant  a  new  trial. 

Hendricks  &  Hendricks,  of  Nashville,  for 
plaintiffs  in  error.  Knight,  Chastaln  &  Gas- 
kins,  of  Nashville,  for  defendants  in  error. 

RUSSEIiL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  When  this  case  was  here  before 
(Brice  V.  Whitehurst,  8  Ga.  App.  291,  68  S.  E. 
1075),  the  decision  was  confined  to  the  ex- 
ercise of  the  discretion  of  the  trial  Judge 
upon  the  first  grant  of  a  new  trial,  and  to 
an  explanation  of  this  court's  ruling  upon 
that  point  Upon  the  trial  then  under  re- 
view, there  was  a  finding  in  favor  of  the 
plaintiffs  for  the  full  amount  of  their  con- 
tention, without  any  deduction  for  the  coun- 
terclaim of  the  defendants.  In  the  trial  now 
under  review  the  second  Jury  has  found  a 
verdict  in  favor  of  the  plaintiffs,  but  it  Is 
evident  that  they  sustained  the  defendants'* 
contention  that  they  were  entitled  to  recover 
for  a  breach  of  the  plaintiffs'  warranty  of  ti- 
tle, for  the  verdict  rendered  in  behalf  of  the 
plaintiffs  in  the  instant  case  is  only  for  the 
sum  of  $400  principal,  with  interest,  instead 
of  $600  as  upon  the  former  trial.  The  de- 
fendants, in  their  plea,  admitted  an  indebted- 
ness upon  the  purchase  price  of  the  $600  evi- 
denced by  the  six  promissory  notes  which  re- 
served title  in  the  personalty  which  was 
the  subject-matter  of  the  action  in  trover. 
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but  alleged  that  tbey  lost  $300  by  reason  of 
the  fact  that  two  of  the  mules,  the  title  to 
which  had  been  warranted  by  the  plaintiffs  in 
their  bill  of  sale  to  Whittle,  were  subject  to 
a  paramount  outstanding  lien.  The  defend- 
ants admitted  an  indebtedness  of  $300  upon 
the  notes,  while  the  plaintiffs  claimed  that 
$600  should  be  the  amount  returned  in  their 
favor  as  a  money  verdict,  in  lieu  of  the  re- 
covery of  the  property.  Since  the  alternative 
verdict  in  favor  of  the  plaintiffs  is  only  for 
$400,  it  is  evident  that  the  jury  found  in 
favor  of  the  defendants*  contention  that 
there  had  been  a  breach  of  the  plaintiffs' 
warranty  of  title,  though  they  found  that  the 
resultant  damages  were  only  $200,  instead  of 
$300  as  claimed  by  the  defendants.  And  this 
view  of  the  case  is  authorized  by  the  evi- 
dence in  the  record.  It  is  true  that  the  evi- 
dence as  to  the  value  of  the  mules  sold  under 
the  mortgage  of  Love  Felton,  as  adduced  in 
behalf  of  the  defendants,  would  have  fixed 
the  defendants'  claim  for  damages  at  $350, 
and  would  have  entitled  the  plaintiffs  to  re- 
cover only  $250,  as  insisted  by  coun.sel  for 
plaintiffs  in  error.  But  in  behalf  of  the 
plaintiffs  there  was  testimony  that  one  of  the 
mules  was  worth  $100,  and  the  other  only 
$80.  As  to  the  amount  of  the  loss  sustained 
by  the  defendants,  as  a  result  of  the  breach 
of  warranty,  the  Jury  were  the  exclusive 
judges,  and,  since  the  verdict  fully  supports 
the  contention  of  the  defendants  that  there 
was  a  breach  which  resulted  in  damages,  the 
defendants  cannot  be  heard  to  complain  of 
any  of  the  alleged  errors  relating  to  their 
claim  for  damages.  Damages  were  allowed 
them  and  their  plea  sustained,  and  the  fact 
that  the  plaintiffs'  demand  was  not  as  great- 
ly reduced  as  the  defendants  insisted  it 
should  be  is  plainly  due  to  the  fact  that  the 
jury  preferred  the  testimony  of  the  witnesses 
in  behalf  of  the  plaintiffs,  as  to  the  value  of 
the  mules  sold  under  Felton's  mortgage  fore- 
closure, rather  than  the  testimony  of  the  wit- 
nesses in  behalf  of  the  defendants  upon  the 
subject  of  their  value.  One  cannot  complain 
of  error  in  the  presentation  of  his  defense, 
where  it  plainly  appears  that  his  contentions 
were  sustained  in  the  verdict  rendered,  mere- 
ly because  it  also  appears  that  upon  con- 
flicting evidence  the  jury  were  not  required 
to  return  the  exact  amount  of  the  defend- 
ants' counterclaim,  though  they  did  find  in 
his  favor  a  smaller  amount  which  wajs  au- 
thorized by  the  evidence. 

[2]  2.  The  court  did  not  err  in  overruling 
the  motion  for  a  continuance,  because  no 
statement  was  made  as  to  what  was  expect- 
ed to  be  shown  by  the  absent  witness,  nor 
does  it  appear  from  the  record  that  the  wit- 
ness had  been  subpoenaed.  According  to  the 
note  of  the  presiding  judge,  the  court  did  not 
require  the  defendants  to  introduce  the  tes- 
timony of  any  absent  witness  upon  the  pre- 
vious trial,  but,  in  ruling  upon  the  motion  for 
a  continuance,  merely  suggested  (we  thinlc 


quite  properly)  that  he  would  permit  testi- 
mony which  had  been  introduced  upon  the 
previous  trial  to  be  used.  Certainly  there  is 
nothing  in  the  record  to  show  that  the  de- 
fendants objected  to  the  introduction  of  the 
testimony  of  any  absent  witness,  or  that  they 
declined  to  avail  themselves  of  the  suggestion 
of  the  court. 

[3]  3.  When  the  case  was  here  before,  we 
held  that  ''where  a  vendor  sells  personal 
property,  reserving  title  to  secure  the  pur- 
chase price,  and  the  vendSee,  with  the  ven- 
dor's consent,  sells  the  property  to  a  third 
person,  who  assumes  the  payment  of  the  bal- 
ance of  the  purchase  price  to  the  original 
vendor,  the  latter  cannot  recover  in  trover 
the  property  from  the  third  person  without 
offering  to  put  him  in  statu  quo."  8  Ga. 
App.  291,  68  S.  E.  1075.  Upon  the  trial  now 
under  review  it  appeared  from  the  record 
that  both  the  bill  of  sale  and  the  six  promis- 
sory notes  were  duly  transferred  to  White- 
hurst  &  HiUiard,  and  Brice  &  Go.  were  thua 
entitled  to  proceed  in  trover.  The  point  is 
made  that  there  was  no  proper  transfer,  be- 
cause the  assignment  was  signed  "J.  E.  Brice 
&  Co.,"  and  not  executed  by  the  individuals 
composing  that  partnership.  It  appears  that 
the  assignment  was  executed  by  one  of  the 
partners,  and  it  is  well  settled  that  any  mem- 
ber of  a  partnership  may  in  its  behalf  trans- 
fer in  writing  choses.  in  action  belonging  to 
the  firm. 

It  was  not  necessary  for  the  plaintiffs  to 
allow  the  defendants  the  purchase  price  of  the 
mules  in  order  to  maintain  the  action,  for 
the  defendants  had  admitted  that  the  orig- 
inal amount  of  the  debt  was  as  evidenced  by 
the  notes  which  were  duly  transferred  to 
them,  and  the  value  of  the  mules  was  in 
dispute.  It  may  be  necessary  that  the  trans- 
fer of  notes  and  of  a  conditional  bill  of  sale 
retaining  title  to  personal  property  which  it 
is  sought  to  recover  by  trover  should  be  exe- 
cuted before  the  beginnins  of  the  action; 
but,  even  if  this  is  true,  the  defendants  did 
not  raise  this  point  upon  the  trial. 

4.  In  our  view  of  the  matter,  all  the  evi- 
dence as  to  what  was  done  by  either  the 
plaintiffs  or  the  defendants  in  regard  to  pro- 
tecting the  title  to  the  two  mules  which  were 
sold  under  Felton's  mortgage  was  Irrelevant 
and  immaterial,  but  it  does  not  appear  that 
the  admission  of  this  testimony  was  preju- 
dicial to  the  defendants.  Brice  &  Co.,  in  sell- 
ing the  property  to  Whittle,  warranted  tha 
title,  and  if  Whittle  had  kept  the  property, 
what  was  done  by  either  party  would  have 
been  immaterial.  If  Whittle  had  been  com- 
pelled to  surrender  the  property  to  an  out- 
standing lien,  Brice  &  Co.  would  have  been 
bound  to  make  good  his  loss,  whatever  It 
was.  It  as  contended  by  the  defendants, 
Whitehurst  &  HiUiard,  they  in  fact  obtained 
the  property  from  Whittle  under  an  agree- 
ment with  Brice  &  Co.,  as  well  as  with  Whit- 
tle, that  they  would  be  subrogated  to  WMt- 
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tie's  rights  under  his  contract  with  Brlce  & 
Co.,  then,  upon  a  breach  of  Brice  &  Co.*s 
warranty,  Whltehurst  &  Hilllard  would  be 
entitled  to   recover  from  Brice   &  Co.   the 
amount  of  loss  sustained  by  Whltehurst  & 
Hilllard,  whatever  it  might  be.     If  Whlte- 
hurst &  Hilllard  bought  from  Whittle,  with- 
out  any  agreement  or  understanding  on  the 
part  of  Brice  &  Co.  that  Whltehurst  &  Hil- 
llard would  be  subrogated  to  the  rights  of 
Whittle,    then,    even    though    there    was   a 
brea<;h  of  Brice  *  Oo,'«»  warranty  of  title. 
Whttehurst  &  Hilllard  would  be  compelled  to 
look  to  Whittle,  from  whom  they  purchased, 
and  could  not  recover  from  Brlce  &  Co.  any 
loss  they  might  have  sustained  by  reason  of 
the  mortgage  sale,  because  there  was  then 
no   contractual  relation  between  them  and 
Brice  &  Co.    The  evidence  for  the  plaintiflfs 
was  to  the  effect  that  they  did  not  agree  to  a 
substitution    of    Whltehurst   &   Hilllard    in 
place  of  Whittle  to   whom  they  originally 
sold  the  property,  but  that  pn  the  contrary 
they   had  already  placed  the  notes  in  the 
bank,    and  it  was  immaterial   to  them  by 
whom  they  were  paid.    If  the  jury  had  sus- 
tained this  contention,  an  alternative  recov- 
ery in  favor  of  the  plaintiflTs  for  the  full 
amount  of  the  notes  would  have  resulted.    It 
is  evident  from  the  verdict  that  the  jury 
found,  as  contended  by  the  defendants,  that 
Brice  &  Co.  accepted  Whltehurst  &  HilUard 
as  paymasters,  instead  of  Whittle,  and  that, 
regardless  of  what  was  done  by  either  party 
toward  preventing  the  sale  of  the  mules  un- 
der   Felton's    foreclosure    of    mortgage,    a 
breach  of  Brice  &  Co.'s  warranty  had  en- 
siled, imposing  upon  them  liability  to  Whlte- 
hurst  &  Hilllard   for   the  consequent  loss. 
We   have  already  referred  to  the  fact  that 
the  Jury  was  authorized,  under  one  view  of 
the  evidence,  to  reduce  the  amount  of  this 
loss  below  the  sum  claimed  by  the  defend- 
ants ;  and,  under  the  evidence  that  the  mort- 
gage only  amounted  to  $69  principal,  it  is 
evident  that,  even  if  the  Jury  had  found  the 
value  of  the  mules  to  be  $350,  a  larger  find- 
ing in  favor  of  the  plaintiffs  might  have  been 
returned;  so  that  the  statement  of  counsel 
for  the  plaintiff  in  error  that  only  two  ver- 
dicts could  have  been  returned,  one  for  $600, 
Interest,  and  costs,  and  one  for  $250,  is  not 
supported  by  the  record. 

5.  In  view  of  what  has  already  been  stat- 
ed, it  would  be  profitless  to  deal  with  the 
various  assignments  of  error  upon  excerpts 
from  the  charge  of  the  court,  dismembered 
from  their  contexts.  The  plaintiffs  in  error 
cannot  maintain  the  assignment  of  error  pre- 
sented, even  if  the  charge  of  the  court  upon 
tlie  subject  of  outstanding  paramount  title  is 
not  absolutely  correct,  for  the  evidence  does 
not  afiirmatively  show  that  the  mortgage  of 
Felton,  to  which  the  two  mules  were  subject- 
ed, had  been  so  recorded  as  to  entitle  It  to 
priority.    It  Is  apparent  from  the  verdict  ren- 


dered that  any  errors  in  the  charge  appear- 
ing in  the  record  were  immaterial,  and  did 
not  prejudice  the  losing  party. 
Judgment  affirmed. 


ai  6a.  App.  238) 

ROCKMART  BANK  v.  NIX.     (No.  5,311.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Byllahus  by  the  Court.) 

1.  Gabntshment  (§  171*)— Direction  op  Vkb- 
dict— e  vi dence. 

The  evidence  not  demanding  the  verdict 
against  the  garnishee,  the  court  erred  in  di- 
recting the  jury  so  to  find. 

[EM.  Note. — For  other  cases,  see  Garnishment,* 
Cent.  Dig.  §  312 ;    Dec.  Dig.  §  171.*] 

(Additional  SyUabus  by  Editorial  Staff,) 

2.  Gabnishment      (§      162*)  —  Proceedings 
AGAINST  Garnishee— Burden  of  Proof. 

The  burden  was  on  a  creditor  who  travers- 
ed the  answer  of  a  garnishee  to  prove  that  the 
garnishee  was  indebted. 

[Ed,  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  §•  300 ;   Dec  Dig.  §  162.*] 

3.  Bills     and     Notes     (5     211»)— Check- 
Transfer  OF  Title— Delivery. 

The  title  to  a  check  indorsed  in  blank  will 
pass  by  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.   Dig.  f§  600,  501;     Dec.   Dig.   S 

Error  from  Superior  Court,  Polk  County; 
E.  D.  Graham,  Judge. 

Garnishment  proceedings  by  W.  J.  Nix 
against  the  Rockmart  Bank.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

R.  C.  Ramey,  of  Rockmart,  and  Jno.  K. 
Davis,  of  Cedartown,  for  plaintiff  in  error. 
Mundy  A  Mundy,  of  Rockmart,  for  defendant 
in  error. 

POTTLE,  J.  This  case  arose  upon  the  tri- 
al of  an  issue  formed  upon  the  traverse  of  an 
answer  to  a  summons  of  garnishment  Nix 
sued  Baldwin  on  open  account  for  $89.85. 
principal,  and  $5.76,  interest  and  summons 
of  garnishment  issued  May  28,  1912,  and  was 
served  on  May  29,  1912,  upon  the  Rockmart 
Bank.  On  June  24,  1912,  the  bank  answered 
not  indebted,  and  on  September  23,  1912,  the 
answer  was  traversed.  The  case  reached  the 
superior  court  on  appeal,  where  the  bank 
moved  to  dismiss  the  traverse,  because  it  was 
not  filed  until  three  months  after  the  answer. 
The  judge  overruled  the  motion  to  dismiss; 
and,  while  error  is  assigned  upon  this  judg- 
ment, the  point  is  not  argued  in  the  brief  of 
counsel  for  the  bank,  and  will  not  be  consid- 
ered. The  record  is  confusing,  but  the  fol- 
lowing facts  may  be  gathered  from  the  evi- 
dence: Baldwin  purchased  a  farm,  paid  part 
of  the  purchase  money,  and  received  bond  for 
title  which  subsequently  he  transferred  to  his 
wife,  upon  an  alleged  valuable  consideration. 
He  had  exempted,  certriin  personal  property 
owned  by  him  and  used  in  connection  with 
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the  fanzL  One  Ruddell  opened  negotiations 
with  him  to  purchase  the  farm,  and  the  pur- 
chase price  was  agreed  on.  When  the  parties 
met  to  close  the  transaction  it  appeared  that 
the  bond  for  title  had  been  transferred  to 
Baldwin's  wife,  and  that  the  personal  prop- 
erty had  been  exempted.  Thereupon  it  was 
agreed  that  an  order  would  be  procured  from 
the  superior  court  authorizing  the  sale  of  the 
homestead  property  for  reinvestment  Until 
this  could  be  done,  In  order  to  protect  him- 
self, Ruddell,  on  May  28,  1912,  executed  a 
check,  payable  to  the  Bockmart  Bank,  for 
$350,  with  the  underdstanding  that  when  the 
Arder  for  the  sale  of  the  homestead  property 
had  been  obtained,  the  money  should  be  paid 
over  to  Mrs.  Baldwin.  This  check  was  in- 
dorsed by  Mr&  Baldwin  and  placed  in  the 
bank  for  collection.  On  the  same  day  Bud- 
dell  gave  a  check  for  $105.04  for  a  part  of 
the  agreed  price,  payable  to  the  order  of 
Baldwin.  This  check  was  Indorsed  in  blank 
by  Baldwin,  and  found  Its  way  into  the  Bock- 
mart Bank.  It  does  not  appear,  from  the 
evidence,  who  delivered  the  check  to  the 
bank.  The  value  of  the  personal  property 
exempted  under  the  homestead  was  not 
shown,  nor  Is  there  any  evidence  to  impeach 
the  fairness  of  the  transfer  by  Baldwin  of 
the  bond  for  title  to  his  wife.  The  plaintiff 
in  the  suit,  on  account  of  which  the  garnish- 
ment Issued,  had  not  obtained  judgment  at 
the  time  of  the  transfer  of  the  bond  for  title 
from  Baldwin  to  his  wife.  Both  of  the 
checks  above  referred  to  were  drawn  on  the 
Third  National  Bank  of  Atlanta.  The  Rock- 
mart  Bank  indorsed  the  checks  and  forward- 
ed them  for  collection.  The  check  for  $105.- 
04,  made  payable  to  Baldwin,  was,  on  June 
12,  1912,  credited  by  the  Third  National 
Bank  of  Atlanta  to  the  Bockmart  Bank,  and 
on  June  11, 1912,  the  check  for  $350  was  like- 
wise credited  by  the  Third  National  Bank  of 
Atlanta.  There  was  introduced  in  evidence, 
from  the  records  of  the  Bockmart  Bank,  two 
lists  of  items  sent  to  the  Third  National 
Bank  of  Atlanta.  One  of  these  lists  contain- 
ed the  check  for  $105.04,  payable  to  Baldwin, 
and  six  other  Items.  The  other  statement  of 
checks  showed  the  check  of  $350  and  five 
other  items.  There  was  stamped  on  the  bot- 
tom of  each  list  of  checks  the  following: 
"Paid  July  12,  1912.  Bockmart  Bank,  Bock- 
mart, Ga."  The  trial  judge  directed  a  ver- 
dict against  the  garnishee,  and  it  excepted. 
[1,2]  1.  It  cannot  be  contended  that  the 
evidence  demanded  a  finding  that  Baldwin 
had  such  an  interest  in  the  proceeds  of  the 
$350  check  as  to  authorize  the  direction  of 
a  verdict  against  the  garnishee.  On  the 
trial  it  was  admitted  by  counsel  for  the  gar- 
nlsheelng  creditor  that  so  much  of  the  fund 
as  represented  the  value  of  the  homestead 
property  would  not  be  subject  to  the  gar- 
nishment, and  since  the  burden  was  on  the 
creditor  who  traversed  the  answer  of  the 
garnishee  to  show  that  the  garnishee  was  in- 


debted, he  could  not  subject  any  part  of  this 
fund  to  his  debt  without  showing  aflirmatlve- 
ly  that  the  exempted  property  was  worth  less 
than  $350.  The  evidence  does  not  disclose 
what  this  property  was  worth.  The  cor- 
rectness of  the  judgment  directing  the  ver- 
dict turns  upon  whether  the  proceeds  of 
the  check  for  $105.04  were  subject  to  the 
garnishment 

[3]  The  check  was  indorsed  in  blank;  the 
title  to  it  therefore  would  pass  by  delivery. 
The  mere  fact  that  Baldwin  indorsed  the 
check  in  blank  does  not  compel  the  infer- 
ence that  he  deposited  the  check  in  the  bank. 
For  aught  that  appears,  he  may  have  deliv- 
ered the  check  to  some  other  person,  who  in 
turn  placed  It  with  the  bank.  There  being 
nothing  In  the  evidence  to  indicate  the  con- 
trary, the  presumption  Is  that  the  check  was 
placed  with  the  bank  for  collection ;  but  this 
presumption  could  be  rebutted  by  affirmative 
proof  that  the  bank  bought  the  check,  and 
that  thereafter  the  depositor  had  no  Interest 
in  either  the  che<!k  or  Its  proceeds.  GronheiiD 
V.  Postal  Tel.  Gable  Go.,  10  Ga.  App.  716,  74 
S.  E.  78.  If,  therefore,  the  evidence  had 
shown  that  Baldwin  deposited  the  check  with 
the  bank,  this  would  have  authorized  the 
Inference  that  the  check  was  deposited  for 
collection,  and  proof  of  collection  by  the 
bank  would  have  made  out  a  prima  facie 
case  in  favor  of  the  creditor.  In  that  event 
the  bank  could  have  relieved  itself  of  lia- 
bility by  showing  that  it  paid  the  money  to 
its  principal  before  the  summons  of  gamish- 
mept  was  served.  We  do  not  think  the 
stamp  of  the  Bockmart  Bank  on  the  list  of 
checks  sent  to  the  Third  National  Bank  of 
Atlanta  was  sufficient  proof  that  the  Rock- 
mart  Bank  had  paid  out  the  money  collected 
on  the  checks;  .but,  even  if  it  was,  it  was 
certainly  no  proof  that  the  money  had  been 
paid  to  Baldwin.  There  is  no  presumption 
that  Baldwin,  rather  than  some  third  person 
to  whom  it  may  have  been  delivered,  depos- 
ited the  check  with  the  bank.  Hence  mere 
proof  that  the  proceeds  of  the  check  had 
been  paid  out  by  the  bank  would  not  be  suf- 
ficient to  show  that  the  money  had  been  paid 
to  Baldwin.  As  stated  above,  the  evidence  is 
in  much  confusion,  and,  on  the  whole,  we 
think  it  best  to  send  the  case  back,  in  order 
that  the  real  truth  of  the  transaction  may  be 
developed,  so  that  it  can  be  fairly  determined 
whether  the  garnishee  is  indebted  to  Bald- 
win in  any  sum. 

Judgment  reversed. 

a*  Ga.  App.  257) 
MARTIN  V.  PARHAM.    (No.  5333.) 
(Gourt  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbor  (|  335*>— Bill  of  Ex- 
ceptions—Designation OF  Pabties. 

Where  a  motion  to  set  aside  a  judgment 
was  filed  by  two  persons,  and  in  a  bill  of  excep- 


•For  other  casea  Me  Eun9  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  *  Rep'r  Icdezei 


Ga.) 


NEWTON  BANKING  CO.  t.  HUDGINS 


675 


tions  to  the  overruling  of  the  motioa  one  of  the 
plaintiffs  in  error  is  named  and  the  other  desig- 
nated merely  as  ''et  al./'  in  the  absence  of  a 
motion  to  amend  the  bill  of  exceptions  the  writ 
of  error  will  be  treated  as  having  been  sued  out 
only  by  the  plaintiff  in  error  so  named,  and  the 
designation  of  the  other  party  as  "et  aL"  will 
be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  1864-1867;    Dec.  Dig.  ^ 

2.   JXTBOMENT    (J   143*)  —  DEFAULT  —  GBOUWDB 

FOB  Setting  Aside. 

A  judgment  by  default  was  rendered  on  a 
promissory  note  on  May  8,  1013.  On  June  5, 
1913,  a  motion  to  set  aside  the  judgment  was 
filed  by  the  defendants.  The  motion  alleged  in 
substance  that  the  movants  employed  an  attor- 
ney at  law  to  represent  them,  and  that  he  agreed 
to  file  an  answer  and  to  defend  the  suit;  that 
they  delivered  to  this  attorney  papers  relating 
to  the  case;  and  that  he  without  cause  failed 
to  file  a  defense.  The  motion  set  up  that  the 
movants  had  a  good  defense,  lleldf  that  the 
overruling  of  the  motion  to  set  asid'e  the  judg- 
ment will  not  be  reversed.  See  Morris  v.  Wof- 
ford.  114  Ga.  936,  41  S.  E.  56;  Moore  v.  Kel- 
ly &  Jones  Co.,  109  Ga.  798,  35  S.  E.  168; 
Bentley  v.  Finch,  86  Ga.  810,  13  S.  E.  155. 
The  neglect  of  the  attorney  was  the  neglect  of 
the  client  and  furnished  no  reason  for  setting 
aside  the  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  269,  270,  272-291;  Dec  Dig.  § 
143.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Betd,  Judge. 

Action  by  R.  S.  Parham  against  Julia  Mar- 
tin. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Thos.  £.  Scott  and  Albert  Kemper,  both  of 
Atlanta,  for  plaintiff  in  error.  Geo.  B. 
Rusli,  of  Atlanta,  for  defendant  In  error. 

POTTLE,  J.    Judgment  affir^ied. 


C14  Ga.  App.  229) 

NEWTON  BANKING  CO.  v.  HUDGINS  et  al. 

(No.  5296.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SvUahus  by  the  Court.) 

1.  Appeal  and  Ebbob  (§  1015*)— New  Tbial 
(I  35*)— -Right  to  Gbant— Discbbtion. 

The  exercise  of  the  trial  judge's  discretion 
upon  the  first  grant  of  a  new  trial  will  not  be 
closely  scanned  when  the  evidence  is  in  conflict, 
nor  will  the  exercise  of  this  discretion  be  con- 
trolled or  disturbed  unless  the  verdict  set  aside 
was  absolutely  demanded.  In  the  present  case 
the  trial  judge  correctly  granted  a  new  trial 
ui)on  the  special  ground  assigning  error  ui>on 
the  admission  of  testimony  of  a  witness  who 
was  interested  in  the  result  of  the  suit,  as  to 
a  transaction  and  communication  with  one  of 
the  parties  who  had  subsequently  died. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3860-3876;  Dec.  Dig.  § 
1015;*  New  Trial,  Cent  Dig.  §§  51-55;  Dec. 
EHg.  S  35.*] 

2.  New  Tbial  (§  154*)— Motion— Gbound  job 
Dismissal. 

A  motion  was  made  to  dismiss  the  motion 
for  a  new  trial  because  the  rule  nisi  was  not 
signed  by  the  trial  judge.  While,  in  orderly 
procedure,  a  rule  nisi  should  be  s'crned,  the  ab- 
sence of  the  judge's  signature  will  not  wholly 


annul  the  proceedings.  Wherever  there  is  ac- 
knowledgment of  service  and  an  agreement  as  to 
the  brief  of  evidence,  a  waiver  oi  the  rule  nisi 
may  be  implied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  812,  313;    Dec.  Dig.  |  154.*3 

Error  from  City  Court  of  Zebulon;  E.  F. 
Dupree,  Judge. 

Action  by  the  Newton  Banking  Company 
against  J.  C.  Hudgins  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

T.  E.  Patterson,  of  Griffin,  for  plaintiff  in 
error.  E.  C.  Armistead,  of  Zebulon,  for  de- 
fendants in  error. 

RUSSELL,  C.J.  [1]  Newton  Banking  Com- 
pany brought  suit  upon  two  promissory  notes 
against  A.  U.  Hudgins,  J.  C.  Hudgins,  and 
J.  J.  Hudgins,  as  joint  makers.  There  was 
service  as  to  J.  J.  Hudgins  and  J.  C.  Hudgins, 
but  the  defendant  A.  U.  Hudgins,  aocording 
to  the  entry  of  the  sheriff,  having  absconded, 
was  not  served.  J.  J.  Hudgins  filed  a  plea  of 
non  est  factum.  Upon  the  trial,  J.  J.  Hud- 
gins having  died  and  his  administrator  hav- 
ing been  made  a  party  to  the  case,  the  court 
allowed  E.  O.  Newton,  who  was  a  stockholder 
and  the  cashier  of  the  plaintiff  bank,  and  who 
acted  as  its  agent  In  taking  the  note  which 
was  the  basis  of  the  suit,  to  testify  to  the 
circumstances  which  transpired  between  J.  J. 
Hudgins  and  himself  In  the  transaction  at- 
tending the  execution  of  the  note,  over  the 
objection  that  the  testimony  of  this  witness 
was  Illegal  and  inadmissible^  because  the  suit 
was  being  defended  by  the  personal  repre- 
sentative of  J.  J.  Hudgins,  deceased,  and  the 
witness  was  interested  in  the  result  of  the 
suit  The  witness  Newton  did  not  testify 
directly  to  the  fact  that  J.  J.  Hudgins  signed 
the  note  in  question,  but  his  testimony,  If 
credible,  by  process  of  elimination,  tended 
to  establish  that  conclusion,  and  was  suf- 
ficient to  support  the  Inference  that  the  de- 
ceased signed  the  note,  and  it  might  therefore 
authorize  the  finding  in  favor  of  the  plain- 
tiff, upon  the  defendant's  plea  of  non  est 
factum.  The  note  purported  to  have  been 
signed  by  one  O.  S.  Tyus  as  attesting  wit- 
ness, but  he  could  only  testify  to  the  genuine* 
ness  of  his  own  signature,  stating  that  he 
was  not  personally  acquainted  with  any  of 
the  alleged  makers  of  the  note,  and  that  he 
had  no  recollection  whatever  as  to  the  trans- 
action, nor  as  to  how  he  came  to  sign  his 
name  to  the  paper.  Newton,  of  course,  did 
not  testify  that  he  saw  J.  J.  Hudgins  sign  the 
note,  for  this  would  have  been  a  clear 
violation  of  section  5858  of  the  Civil  Code, 
but  he  was  permitted  to  testify,  over  objec- 
tion, that  T3nis  did  not  witness  the  signature 
of  either  of  the  other  makers,  and  that  the 
reason  he  had  Tyus  to  witness  the  signature 
of  the  notes  was  that  one  of  the  makers  sign- 
ed With  a  cross-mark.     Since  the  note  bore 
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evidence  that  J.  J.  Hudgins  was  the  only  one 
of  the  three  who  signed  by  cross-mark,  the 
plaint  was  permitted,  by  indirection,  to 
prove  by  the  cashier  of  the  bank  what  it  was 
unable  to  prove  by  the  attesting  witness. 
The  admission  of  this  testimony  was  a  viola- 
tion of  section  5858  of  the  Code,  and  the  trial 
Judge  very  properly  corrected  his  error  by 
granting  a  new  trial. 

[2]  2.  At  the  hearing  upon  the  motion  for 
a  new  trial,  a  motion  was  made  to  dismiss 
the  motion  for  a  new  trial  upon  the  ground 
that  the  rule  nisi  had  never  been  signed  by 
the  Judge  who  presided  at  the  trial.  The 
court  refused  to  dismiss  the  motion  for  a 
new  trial,  and  exception  is  taken  to  this 
Judgment  It  is  insisted  by  the  learned  coun- 
sel for  the  plaintiff  in  error  that,  without  the 
grant  of  a  proper  rule  nisi  calling  upon  the 
respondent  to  show  cause  why  the  new  trial 
should  not  be  granted,  every  step  taken  in 
furtherance  of  a  new  trial  is  futile,  and  the 
entire  proceeding  null  and  void.  It  is  un- 
doubtedly true  that  a  new  trial  cannot  be 
granted  without  notice  to  the  opposite  party, 
and  without  due  opportunity  being  afforded 
him  to  resist  the  motion ;  but  in  the  state  of 
the  present  record  we  think  that  the  court 
correctly  refused  to  dismiss  the  motion  for 
new  trial  because  the  plaintiff  in  error  (who 
was  the  plaintiff  in  the  court  below)  had 
acknowledged  service  of  the  motion  signed 
by  the  defendant's  counsel,  and  the  grounds 
of  which  had  been  approved  by  the  court 
Counsel  waived  copy  of  all  other  and  fur- 
ther service.  In  orderly  procedure  upon  a 
motion  for  a  new  trial,  a  rule  nisi,  signed  by 
the  trial  Judge,  should  be  issued,  calling  upon 
the  opposite  party  to  show  cause,  at  a  time 
and  place  designated  in  the  rule,  why  the 
motion  should  not  be  granted ;  and  this  rule 
should  be  served  upon  the  opposite  party,  for 
a  new  trial  may  be  granted  unless  ("nisi")  he 
shows  sufficient  cause  why  the  rule  should 
not  be  absolute  and  the  trial  granted.  It  is 
upon  the  meaning  of  the  Latin  word  "nisi" 
that  the  technical  designation  of  the  rule 
depends.  In  a  case  in  which  there  is  no 
service  of  a  motion  on  the  opposite  party, 
even  though  the  rule  nisi  be  issued,  as  well 
as  when  the  rule  nisi  has  not  been  signed  by 
the  trial  Judge,  the  court  cannot  proceed,  and 
the  motion  should  be  dismissed,  if  at  the  time 
set  for  the  hearing  the  respondent  to  the  mo- 
tion has  not  been  legally  notified  of  its  pend- 
ency and  been  given  opportunity  to  resist 
the  granting  of  the  new  trial.  But  in  Georgia 
Railroad  Co.  v.  Usry,  82  Ga.  54,  8  S.  B.  186, 
14  Am.  St.  Rep.  140,  Chief  Justice  Bleckley, 
construing  the  ruling  of  the  Supreme  Court 
in  the  case  of  Mclntire  v.  Tyson,  56  Ga.  468, 
held  that  the  rule  nisi  may  be  waived ;  and 
in  the  present  case  it  does  not  appear  that  the 
trial  Judge  erred  in  holding  that  the  plaintiff 
in  error  had  waived  it.  In  the  case  of 
Georgia  Railroad  Co.  v.  Usry,  as  in  this,  a 


motion  to  dismiss  a  motion  for  a  new  trial 
was  made. 

In  the  case  at  bar,  as  in  the  case  of  Geo^ 
gia  Railroad  Co.  v.  Usry,  the  Judge  signed 
an  order  approving  the  ground  for  a  new 
trial,  ahd  provided  for  a  future  hearing  up- 
on the  motion  "at  such  time  and  place  in 
vacation  as  counsel  may  agree  upon,  and, 
upon  failure  to  agree,  then  at  such  time  and 
place  as  the  presiding  Judge  may  fix  on  the 
application  of  either  party."  This  order  was 
signed  on  March  11th,  and  the  following  day 
counsel  for  the  plaintiff  entered  thereupon 
his  acknowledgment  of  service.  In  the  case 
of  Mclntire  v.  Tyson,  Judge  Jackson  said 
that  the  object  of  the  rule  nisi  was  to  bring 
the  opposite  parties  before  the  court  "After 
they  came  in,  having  waived  service  of  the 
rule  nisi.  It  was  too  late  to  object  and  move 
to  dismiss  because  it  had  not  been  granted 
sooner.  The  statute  does  not  require  the  rule 
nisi  to  be  granted  and  served  at  the  first 
term.  The  motion  was  then  regularly  made 
and  the  brief  of  evidence  approved.  And 
after  the  parties  had  waived  service  and  the 
cause  had  been  continued  for  their  absence 
[the  present  case  was  once  continued  by  con- 
sent of  the  parties],  it  was  too  late  for  their 
motion.  The  rule  nisi  could  then  have  been 
granted,  at  the  discretion  of  the  court,  and 
served,  and  it  would  have  been  done,  doubt- 
less, but  for  his  waiver."  In  another  case  it 
was  held  by  the  Supreme  Court  that,  where 
there  was  a  failure  to  sign  the  rule  nisi  at 
the  proper  time,  the  omission  may  be  cured 
by  signing  nunc  pro  tunc.  In  the  Usry  Case 
Chief  Justice  Bleckley  said:  "According  to 
Mfclntire  v.  Tyson,  56  Ga.  468,  the  rule  niid 
may  be  waived  indirectly,  as  well  as  direct- 
ly, and  it  may  even  be  granted  at  a  term  of 
the  court  subsequent  to  that  at  which  the  mo- 
tion is  made."  We  have  pointed  out  that  the 
proceedings  in  the  Usry  Case  and  the  case  at 
bar  are  substantially  identical,  and  as  to 
this  Judge  Bleckley  said:  "Here  there  was 
an  informal  but  substantial  rule,  and  counsel 
acknowledged  service  upon  it,  and  the  Judge 
recognized  it,  as  a  rule."  In  our  opinion  this 
authority  is  absolutely  controlling  upon  the 
motion  to  dismiss  in  the  present  case.  See 
the  rulings  of  this  court  to  the  same  effect 
Summerford  v.  Einard,  8  Ga.  App.  254,  68 
S.  E.  955;  Bryan  v.  State,  8  Ga.  App.  26,  59 
S.  E.  185. 

Judgment  affirmed. 

,     a4  Oa.  App.  244) 
BURNS  V.  LEE.    (No.  5321.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllahtu  hy  the  Court,) 

Witnesses  (|  255*)— Refreshing  of  Memory 
—Books  of  Account. 

The  evidence  as  set  out  in  tlie  answer  of 
the  magistrate  was  sufficient  to  authorize  the 
verdict  in  tlie  plaintiff^s  favor.     It  was  not  er- 
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roneons  to  refuse  to  reject  teBtimony  of  the 
plaintiff  and  his  clerk  that  they  had  refreshed 
their  recollection  as  to  the  correctness  of  the 
account  by  examination  of  the  books  in  which 
the  account  was  charged,  and.  after  having  so 
refreshed  their  recollection,  tney  would  swear 
that  the  account  was  correct. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent,  Dig.  if  874-800;    Dec.  Dig.  f  255.*] 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  M.  D.  Lee  against  J.  M,  Burns. 
Judgment  for  plaintiff  and  defendant  brings 
error.    Affirmed. 

Boykin  ik  Boykin,  of  Carrollton,  for  plain- 
tilf  in  error.  Leon  Hood,  of  Carrollton,  for 
defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


a4  Oa.  App.  245) 

FOLSOM  V.   STATE.      (No.  5,325.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

fSvUahus  ly  the  Court.) 

1.  Homicide     (|     255*)— Voluntary     Man- 
8i<auonteb— suffigibngt  of  evidence. 

The  evidence  authorized  the  conviction  of 
voluntary  manslaughter.  Under  the  state's  the- 
ory of  the  case,  a  verdict  of  murder  would  have 
been  warranted.  According  to  other  evidence, 
there  was  a  mutual  intention  to  fight,  and  an 
assault,  without  a  deadly  weapon,  upon  the  de- 
fendant by  the  deceased.  The  theory  of  the  de- 
fense was  that  the  deceased  had,  while  a  guest 
at  the  home  of  defendant's  father,  a  short  time 
before  the  homicide,  offered  to  the  sister  of  the 
defendant  a  real  or  fancied  affront.  After 
some  conversation  between  the  defendant  and 
the  deceased,  the  latter  left,  but  he  shortly  aft- 
erwards returned.  The  deceased  was  unarmed 
and  opened  the  door  of  the  dwelling  and  step- 
pel  inside,  over  the  objection  of  the  accused. 
As  the  deceased  stepped  inside  the  door,  the 
accused  fired  the  fatal  shot  The  accused  claims 
that  after  opening  the  door  the  deceased  as- 
saulted him  with  his  left  hand,  at  the  same  time 
throwing  his  right  to  his  hip  pocket,  as  if  to 
draw  a  weapon.  It  is  undisputed  that  the  de- 
ceased was  unarmed,  though  one  witness  for 
the  state  thought  he  saw  the  right  hand  of  de- 
ceased upon  the  barrel  of  a  pistoL  In  this,  ac- 
cording to  the  undisputed  testimony,  the  wit- 
ness was  mistaken.  According  to  the  evidence 
for  the  state,  as  the  deceased  opened  the  door, 
the  accused  shot  without  legal  Justification. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  639-541 ;    Dec.  Dig.  §  255.»] 

2.  Criminal  Law  (§  lie9*)— Appeai/--Haiim- 
LE6S  Ebrob— Admission  of  Evidence. 

It  was,  because  irrelevant,  erroneous,  but, 
under  all  the  facts  and  circumstances,  not  suffi- 
ciently harmful  to  demand  a  new  trial,  to  ad- 
mit evidence  that,  a  few  minutes  after  the  homi- 
cide, a  brother  of  the  accused  picked  up  and 
unloaded  a  shotgun  which  was  setting  on  the 
rock  where  the  deceased  fell. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  754,  3088,  3130,  3137-^143 ; 
r>ec.  Dig.  I  1169.*] 

3.  Criminal  Law   (|  417*)— Evidence— Dec- 
larations or  Third  Persons. 

It  was  proper  to  reject  testimony  of  a 
brother-in-law  of  the  deceased  as  to  conversa- 
tions with  the  wife  of  the  witness,  tending  to 
fibow  her  opinion  as  to  the  frame  of  mind  of 


the  deceased  and  his  purpose  In  going  back  to 
the  scene  of  the  homicide. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  U  950-967;  Dec  Dig.  § 
417.*] 

4.  Criminal  Law   (§  417*)— Evidence— Dec- 
larations 01*  Third  Persons. 

Testimony  was  properly  rejected  that  a 
brother  of  the  accusea,  who  was  present  when 
the  homicide  occurred,  stated  to  the  witness 
that  the  killing  Was  in  self-defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  950-967;  Dec.  Dig.  fi 
417.*] 

5.  Criminal   Law     (§    927*)— New    Trial- 
Misconduct  OF  Juror. 

A  new  trial  was  sought  on  the  ground  that 
one  of  the  jurors  had  separated  himself  from 
the  jury.  The  trial  jud^e  certifies  that  counsel 
for  the  accused  agreed  tor  the  juror  to  occupy 
a  separate  room  in  the  hotel  during  the  night. 
The  juror  denied  that  he  separated  himself  from 
the  jury  the  next  morning,  and  averred  that 
he  held  no  communication  with  any  one  in  ref- 
erence to  the  case.  In  the  light  of  the  excul- 
patory afiSdavit  and  of  the  judge's  note,  a  new 
trial  was  not  demanded  on  this  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2257-2262;  Dec  Dig.  § 
927.*] 

6.  Criminal  Law  (§  938*)— New  Trial— Im- 
peaching Evidence. 

The  alleged  newly  discovered  evidence  was 
merely  impeaching  and  would  not  likely  produce 
a  different  result 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2306-2315.  2317 ;  Dec  Dig. 
§  938.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Bryant  Folsom  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

Bennet  &  Harrell,  of  Quitman,  for  plaintifT 
in  error.  J.  A.  Wilkes,  Sol.  Gen.,  of  Moultrie, 
Branch  &  Snow,  of  Quitman,  and  John  W. 
Bennett,  of  Waycross,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


a4  Ga.  App.  17») 

WILBER  STOCK  FOOD  CO.  v.  WESLEY. 

(No.  5,218.) 

(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Byllabui  by  the  Court.) 

Certiorari   (§  46*)—Notice— Sufficiency. 

Section  5190  of  the  Civil  Code  of  1910  pro- 
vides that  written  notice  of  the  sanction  of  a 
writ  of  certiorari  and  of  the  time  and  place  of 
hearing  shall  be  "given  to  the  opposite  ^arty  at 
interest,  his  agent  or  attorney."  A  plaintiff  in 
certiorari  does  not  prove  compliance  with  this 
section  of  the  Code  by  merely  showing  that  a 
registered  letter,  containing  the  notice  required 
by  law,  was  addressed  to  the  defendant  in 
certiorari,  mailed  in  the  post  office,  and  deliv- 
ered by  a  postman  to  a  son  of  the  defendant  at 
the  latter's  home  during  his  absence,  and  that 
the  son  receipted  for  the  letter  and  delivered  it 
to  his  mother,  who  did  not  open  it,  but  lost  the 
letter  before  the  defendant's  return  home.  Nei- 
ther the  son  nor  the  wife  was,  by  reason  of  re- 
lationship to  the  defendant,  or  of  the  fact  that 
they  resided  at  his  home,  such  an  agent  as  was 
authorized  to  receive  notice  in  his  behalf.  See, 
in  this  connection,  Swafford  v.  Shirley,  7  Ga. 
App.  347,  66  S.  E.  1022 ;    McGee  v.  Lowry  Nat. 


^JTor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Bk.,  0  Ga.  App.  668,  72  S.  E.  67;    RollinB  ▼. 
Speer,  6  Ga.  App.  74,  64  S.  E.  280. 

[Ed.  Note.-~For  other  cases,  see  Certiorari. 
Cent.  Dig.  |§  85^7,  11&>120;  Dec.  Dig.  § 
46.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;   J.  B.  Park,  Judge. 

Action  between  the  Wilber  Stock  Food 
Company  and  Joe  Wesley.  £^om  the  Judg- 
ment, the  company  brings  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in 
error. 

POTTLE,  J.    Judgment  affirmed. 


(14  Oa.  App.  167) 
GEORGIA,  F.  A  A.  RY.  CO.  ▼.  SPIVET. 

(No.  6188.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllalus  hy  the  Court.) 

1.  KiuuNO  Stock— Petition. 

The  petition  sufficiently  set  forth  a  cause 
of  action  against  the  defendant  for  negligent- 
ly killing  the  plaintiff's  horse,  and  was  not  sub- 
ject to  the  demurrers,  either  general  or  special. 

2.  KumnQ  Stock— EviDBNCB. 

While  the  testimony  of  the  defendant's  wit- 
nesses tended  to  rebut  the  presumption  of  neg- 
ligence, arising  against  the  defendant  on  the 
proof  of  killing  of  the  horse,  there  was  evidence 
in  behalf  of  the  plaintiff  which  authorized  the 
inference  that  the  engineer  was  not  in  the  ex- 
ercise of  all  ordinary  care  and  caution  in  keep- 
ing a  lookout  and  in  endeavoring  to  stop  the 
train  after  he  saw,  or  by  the  exercise  of  ordi- 
nary care  ought  to  have  seen,  the  horse  ap- 
proaching the  track  in  such  a  wav  as  to  indicate 
his  purpose  to  get  upon  the  tradk. 

3.  EvioBNCB  (§  113*)— Appeai*  and  Ekbob  (f 
1050*)  —  Habki^ess  Ebbob  —  Killing  of 
HoBSBS— Value. 

There  is  no  merit  in  any  of  the  assignments 
of  error  contained  in  the  motion  for  a  new 
trial.  It  was  not  erroneous  to  permit  the  plain- 
tiff to  testify,  on  the  question  as  to  the  value  of 
the  horse,  that  he  had  been  offered  a  certain 
sum  of  money  for  him.  Even  if  it  was  error  to 
refuse  to  permit  the  engineer  to  testify  in  ref- 
erence to  what  would  have  been  the  effect  of 
the  derailment  of  the  engine  upon  himself  and 
the  passengers  of  the  train,  the  failure  to  permit 
such  testimony  to  be  introduced  is  not  ground 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  25^296 :  Dec.  Dig.  »  113  ;♦  Ap- 
peal and  Error,  Cent  Dig.  §{|  1()68,  1069.  4153- 
4157,  4166;   Dec.  Dig.  (  1050.*] 

4.  Railboads  (I  447*)- Tbial  (§  233*)— Kill- 
ing OF  Animal— I NSTBUCTiONB. 

The  court  did  not  err  in  stating  the  plain- 
tiff's contentions  in  substantially  the  same  lan- 
guage as  set  forth  in  the  petition,  nor  was  it  er- 
ror to  charge  the  jury  that  the  defendant  com- 
pany could  introduce  evidence  to  rebut  the  pre- 
sumption of  negligence,  and  show  that  the  horse 
was  not  killed  in  a  negligent  manner,  but  that 
the  defendant's  servants  were  in  the  exercise  of 
all  ordinary  care  and  diligence. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  {§  1642-1650:  Dec.  Dig.  $  447;* 
Trial,  Cent  Dig.  §§  527-^530;    Dec  Dig.  $  233.*1 


Error  from  City  Court  of  Blakely;  R.  H. 
Sheffield,  Judge. 

Action  by  R.  S.  Spivey  against  the  Georgia, 
Florida  A  Alabama  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

T.  S.  Hawes,  of  Balnbrldge,  and  Rambo  & 
Wright,  of  Blakely,  for  plaintiff  in  error. 
Sheffield  &  Askew,  of  Arlington,  for  defend- 
ant in  error. 

ROAN,  J.    Judgment  affirmed. 

(14  Ga.  App.  146) 
DONALSON  ▼.  NORMAN.     (No.  6176.) 
(Court  of  Appeals'  of  Georgia.    Jan.  20,  1914.) 

(Syllalus  hy  the  Court.) 

1.  Appeal  anu  Ebbob  (§  337*)— Wbit  of  Eb- 
bob—Tihx  POB  PBOCEEDINO  —  PUSA  TO  JU- 

EISDICTION. 

Where  a  defendant  files  a  special  plea  to 
the  jurisdiction,  on  the  ground  that  service  had 
not  been  legally  perfected  upon  him,  and  this 
plea  is  overruled,  he  cannot,  while  the  case  is 
still  pending  in  the  court  below,  sue  out  a  writ 
of  error  to  this  court,  complaining  solely  of 
the  overruling  of  his  special  plea  to  the  juris- 
diction. State  Mutual  Life  ft  Annuity  Associa- 
tion V.  Kemp,  115  Ga.  355,  41  S.  E.  652: 
Brakelow  Steamship  Co..  Limited,  v.  West,  121 
Ga.  104,  48  ».  E.  693.  The  decision  in  Hay  v. 
CoUins,  118  Ga.  243,  44  8.  E.  1002,  does  not 
conflict  with  the  ruling  above  announced.  In 
that  case  it  was  held  that  separate  bills  of 
exceptions  might  be  sued  out;  one  complain- 
ing of  the  overruling  of  a  motion  in  arrest  of 
judgment,  and  the  other  complaining  of  the 
overruling  of  a  motion  for  a  new  trial.  Each 
of  these  judgments  was  final  in  Its  nature,  and 
not  a  mere  interlocutory  ruling  such  as  the  one 
excepted  to  in  the  present  instance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1877,  1878;  Dec  Dig.  $ 
337.*] 

2.  Appeal  and  Ebbob  ($  18*)— Jubisdiction 
—Consolidation  op  Cases. 

This  court,  being  without  jurisdiction  of 
the  writ  of  error  complaining  of  the  overruling 
of  the  special  plea  to  the  jurisdiction,  could 
not  acquire  jurisdiction  thereof  by  consolidating 
the  case  with  one  in  which  a  judi^raent  against 
the  defendant  in  the  main  case  was  brought 
under  review,  and  which  was  called  for  argu- 
ment in  this  court  at  the  same  term  the  case 
was  called  in  which  complaint  is  made  of  the 
overruling  of  the  special  plea  to  the  jurisdic- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  62 ;    Dec.  Dig.  §  18.«] 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  B.  F.  Norman  against  J.  E.  Don- 
alson.  A  plea  to  the  Jurisdiction  was  over- 
ruled, and  defendant  brings  error.  Writ  of 
error  dismissed. 

Erie  M.  Donalson,  of  Bainbridge,  for  plain- 
tiff in  error.  A.  E.  Thornton,  of  Bainbridge, 
for  defendant  in  error. 

ROAN,  J.    Writ  of  error  dismissed. 


•For  othtf  eases  see  same  topie  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezefl 


Ga.) 


OOH£K  ▼.  BRUNSON 


679 


ai  Ga.  App.  in) 

D0NAL80N  ▼.  NORMAN.     (No.  5248.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yttohu9  5y  the  Court.) 

1.  AccoBD  AND  Satisfaction  (5  II*)— Com 
pBOiasi  AND  Settlement  (J  6*)--Condi 
TioNAL  TBNDK&— Effect  of  Acceptance. 

Where  a  certain  sum  of  money  Ib  tendered 
by  a  debtor  to  a  creditor,  with  the  statement 
that  it  is  in  foil  satisfaction  of  a  demand,  the 
snm  due  being  in  dispute,  the  creditor  must 
either  refuse  tne  tender  or  accept  it  In  full  sat- 
isfaction of  the  claim.  If  he  accepts  it,  he  ac- 
cepts the  condition  also,  notwithstanding  any 
contention  he  may  make  to  the  contrary.  See 
Redmond  &  Go.  ▼.  Atlanta  &  Birmingham  Air 
Line  Ry.,  129  Ga.  183,  08  S.  B.  874 ;  Wilcox, 
Ives  &  Co.  V.  Rogers,  18  Ga.  App.  410,  79  S. 
E.  219;  Elrod  v.  M.  C.  Kiser  A  Co.,  13  Ga. 
App.  474,  79  S.  B.  375. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  (}ent  Dig.  U  75-82;  Dec.  Dig. 
$11;*  Ck>mpromi8e  and  Settlement,  Cent  Dig. 
S§  35-60 ;  Dec  Dig.  $  6.*] 

2.  Conditional  TiNDm— Btfect  ov  Aookft- 

AKCE. 

Applying  the  principles  above  stated,  a  ver- 
dict in  defendant's  favor  was  demanded  by  the 
evidence,  and  the  court  erred  in  overruling  his 
motion  tor  a  new  triaL 

Error  from  City  Court  of  Bainbridge ;  H. 
B.  Spooner,  Judge. 

Action  by  B.  F.  Norman  against  John  E. 
Donalson.  Judgment  for  plaintifP,  and  de- 
fendant brings  error.    Reversed. 

Erie  M.  Donalson,  of  Bainbridge,  for  plain- 
tiff in  error.  A.  E.  Thornton,  of  Bainbridge, 
for  defendant  in  error. 

ROAN,  J.    Judgment  reversed. 


a4  Oa.  App.  206)         i 

CASON  V.  ARMOUR  FERTILIZER 
WORKS.     (No.  5267.) 

(Court  of  Appesls  of  Georgia.     Jan.  20,  1914.) 

(Syllalut  hy  the  Court.) 

PxjBADXNG  (5  354*)— Answer— STJFinciBNCT. 

Where  suit  is  brought  on  an  open  account 
which  is  duly  verified  by  the  plaintiff,  and  in 
the  second  paragraph  of  the  petition  it  is  al- 
leged that  the  account  is  past  due  and  no  part 
of  the  same  has  been  paid  except  as  shown  by 
credits  in  a  bill  of  particulars  attached  to  the 
petition,  and  that  the  defendant  fails  and  re- 
fuses to  pay  the  account,  an  answer  in  which 
it  is  averred  that  "defendant  denies  that  he 
is  indebted  to  plaintiff  as  alleged,  but  admits 
that  he  has  not  paid  the  alleged  balance  due 
on  said  alleged  account,  and  admits  that  he 
refuses  to  pay  the  same/'  is  a  denial  of  any 
indebtedness  on  the  account,  and  should  not 
have  been  stricken,  on  motion  made  at  the 
trial  term,  upon  the  ground  tlmt  such  an  an- 
swer was  not  a  compliance  with  section  4728 
of  the  Civil  CJode.  The  answer  may  have  been 
subject  to  special  demurrer  but  was  not  sub- 
ject to  dismissal  upon  motion  made  at  the  trial 
term. 

[Ed.   Note.— For  other   cases,   see   Pleading, 
Cent  Vig.  US  1092-1095 ;   Dec.  Dig.  |  354.»] 

Error  from  City  Court  of  Cartersville ;   A. 
M.  Fonte.  Judge. 


Action  by  the  Armour  Fertilizer  Works 
against  W.  U  Cason.  Judgment  for  plain- 
tiff, and  defendant  brings  error.   Reversed. 

Neel  A  Neel,  of  Cartersville,  for  plaintiff  in 
error.  Finley  ft  Henaon,  of  Cartersville^  for 
defendant  in  error. 

ROAN,  J.    Judgment  revised. 

(14  Ga.  App.  170) 
COHEN  V.  BRUNSON.    (No.  5209.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SyUdbuo  hi  the  Court.) 

1.  APPSAL  and  E2BB0B  (|  606*)— «iPnBAI.  BOND 
•^RBOITALa— ElTBCT—TDtB. 

*'Where  in  the  body  of  an  appeal  bond  it 
is  recited  that  the  appellant  'came  within  the 
time  allowed  by  law*^  and  entered  his  appeal, 
and  the  record  shows  nothing  to  the  contrary, 
the  appeal  will  be  held  to  be  in  time.'*  Dieter 
V.  Riuradale,  120  Ga.  417,  47  S.  E.  942.  See. 
also,  Kimbrough  v.  Pitts,  63  Ga.  496.  Even  it 
the  decisions  in  Norrell  v.  Korrison,  99  Ga. 
817,  25  8.  B.  700,  Huzza  v.  Clark,  102  Ga. 
579,  27  S.  E.  677.  and  Southern  Ry.  Co.  v. 
Empire  Printing  (jo.,  120  Ga.  48,  47  S.  E. 
542,  conflict  witii  the  decision  of  the  Supreme 
Ck>urt  in  Kimbrough  v.  Pitts,  supra,  that  deci- 
sion, being  the  oldest,  is  controlling  upon  this 
court  Moreover,  it  was  expressly  followed  in 
Dieter  v.  Kagsdaie,  supra. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2313 ;  Dec  Dig.  {  506.*] 

2.  Evidence  (f  581*)— Reoobd  or  Evidence 
AT  FoBMBB  Triai/— Absence  ot  Witnssch- 
Discbetion. 

In  the  light  of  the  explanation  made  by 
the  trial  judge,  it  was  not  erroneous  to  reject 
evidence  as  to  the  former  testimony  of  a  wit- 
ness averred  to  be  beyond  the  jurisdiction  of 
the  court  on  the  date  of  the  trial.  Generally 
the  question  as  to  the  diligence  of  a  party  in 
endeavoring  to  procure  the  testimony  of  an 
absent  witness  is  a  matter  left  to  the  discretion 
of  the  court,  even  if  the  mere  absence  of  a  wit- 
ness in  another  state  would  authorize  the  re- 
ception of  evidence  of  his  former  testimony  in 
a  ciYil  case.  Robinson  v.  State,  128  Ga.  254, 
57  S.  E.  315. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2414-2418;    Dec.  Dig.  {  581.*] 

3.  Landlobd  and  Tenant  (§§  169,  223*)— Re- 

PAIB8->-LaNDL0BD'8     OMISSION  —  TENANT'S 
DaKAGES— ESTOPFEL. 

The  mere  fact  that  a  tenant  pays  rent  after 
sustaining  damage  on  account  of  the  negligent 
failure  of  his  landlord  to  make  necessary  re- 
pairs after  notice  does  not  estop  the  tenant  from 
subsequently  maintaining  an  action  to  recover 
such  damage,  or  from  setting  oft  the  damage 
against  the  landlord's  claim  for  rent.  . 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §{  644-646,  664-667,  681- 
684,  885-893;    Dec.  Dig.  (§  169,  223.*] 

4.  New  Tbial  (§  18*)— Motion— Gbounds— 
Assignment  of  Ebbob. 

In  a  motion  for'  new  trial  error  cannot 
properly  be  assigned  upon  the  allowance  of  an 
amendment  to  a  pleading  (Pilgrims  7ns.  (3o.  v. 
Scott,  12  Ga.  App.  749,  78  S.  E.  469),  or  upon 
the  refusal  of  the  court  to  strike  a  portion  of 
the  adversary's  pleading. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  24-29 ;   Dec  Dig.  §  18.*] 
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B.  Appeal  and  Ebbob  (S  977^)— Motion  fob 
Nbw  Tbial  —  Gbounds  —  Review  —  Disap- 
PBOVAL  BT  Tbial  Judge. 

The  other  grounds  of  the  motion  for  new 

trial,  having  been  expressly  disapproved  bj  the 

trial  jadge,  will  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

ii^rror.  Gent  Dig.  |S  3860-3865;    Dec.  Dig.  i 

an.*} 

6.  Vebdict— Evidence. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  Morris  Cohen  and  Mrs.  E. 
F.  Brunson.  From  a  Judgment  in  favor  of 
the  latter,  the  former  brings  error.   Affirmed. 

Morris  Macks,  of  Atlanta,  for  plaintiff  In 
error.  Jno.  F.  Methvin,  of  Atlanta,  for  de- 
fendant In  error. 

POTTLE,  J.    Judgment  affirmed. 

(14  Ga.  App.  215) 
TURNER  BROS.  v.  MANLEY.     (No.  5,272.) 
(Court  of  Appeals  of  Georgia.    JaxL  20,  1914.) 

(Syllahu9  by  the  Oaurt.) 

1.  Evidence  (|  461*)— Sales  (§  279*)— Wab- 
BANTY— Patent  Defects— Pabol  Evidence. 

A  general  express  warranty  of  soundness 
may  cover  patent  defects,  if  so  intended;  and 
parol  evidence  of  such  an  intention  is  admissi- 
ble.    CivU  Code  1910,  §  4140. 

'[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2129-2133:  Dec.  Dig.  i  461;* 
Saletf.  Cent  Dig.  §|  78^-792;  Dec.  Dig.  § 
2T9.*J 

2.  Pbxncipal  and  AoentJI  103*)— Atjthob- 

ITY   OF  AOENT— Sales— W  ABBA  NTT. 

An  agent  authorized  to  sell  mules  in  behalf 
of  his  principal  has  authority  to  agree  with  a 
purchaser  that,  if  a  mule  which  appears  to  be 
flick  does  not  recover,  the  seller  will  repay  the 
purchase  money.  Civil  Code  1910,  §§  3593, 
3598;    Johnson  v.  Renfroe,  73  Ga.  139. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  (§  278-293,  35^-359, 
367;    Dec.  Dig.  §  103.*] 

3.  Appeal  and  Ebbob  (f  499*)— Evidence  (| 
462*}— Sales  (§  280*)—Paboi/— Assignment 
OF  Ebbor. 

The  evidence  fully  authorized  the  verdict, 
and  there  is  no  merit  in  any  of  the  assignments 
of  error  set  out  in  the  motion  for  new  trial. 
Several  grounds  of  the  motion,  complaining  of 
the  admission  of  evidence,  cannot  be  consider- 
ed, because  it  does  not  appear  what  objection 
was  made  to  the  evidence  at  the  time  it  was 
offered.  The  court  did  not  err  in  refusing  to 
permit  a  witness  to  state  that  certain  language 
set  forth  in  a  receipt  for  the  purchase  money 
of  the  mules  was  put  there  for  the  purpose  of 
relieving  the  seller  of  a  warranty  of  soundness. 
If  the  contract  of  sale  had  ended  and  the  seller 
had  warranted  the  soundness  of  the  mule,  a 
limitation  incorporated  in  the  receipt  would 
not  be  binding  upon  the  purchaser.  Since  the 
receipt  was  unambiguous,  it  was  not  in  any 
event  admissible  for  the-  witness  to  state  his 
conclusion  as  to  the  purpose  and  meaning  of 
the  language  therein  used. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2295-2298;  Dec  Dig.  § 
499;*  Evidence,  Cent  Dig.  §i|  2134^2139; 
Dec.  Dig.  §462;*  Sales,  Cent  Dig.  §§  793, 
794;    Dec.  Dig.  §  280.*] 


Error  from  City  Ck>urt  of  Atlanta;  H.  M. 
Reid,  Judge 

Action  between  Turner  Bros,  and  T.  G. 
Manley.  From  the  judgment,  Turner  Bro& 
bring  error.    Aflarmed. 

J.  E.  &  U  F.  McClelland,  of  Atlanta,  for 
plaintUTs  in  error.  T.  B.  Patterson,  of  Grif- 
fin, and  Moore  ft  Pomeroy,  of  Atlanta,  for 
defendant  in  error. 

POTTIiE^  J.    Judgment  affirmed. 

a4  Oa.  App.  21S* 

SMITH  T,  CHARLOTTE  TROUSER  CO. 

(No.  6,283.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1911) 

(StfUalus  by  the  Oourt.) 

Justices  of  the  Peace  ((  202*)— Cebtiobabx 

—Petition— Sufficiency. 

This  being  a  petition  for  certiorari,  brought 
to  set  aside  a  verdict  and  judgment  in  favor  of 
the  plaintiff  in  a  suit  on  an  open  account,  and 
it  appearing,  from  the  answer  of  the  magis- 
trate, that  the  statement  of  the  account  was 
sworn  toby  the  plaintiff,  and  that  the  defendant 
merely  filed  a  plea  denying  that  the  account 
sued  on  was  correct  in  the  manner  and  form  as 
sued  u^on,  and  neither  the  summons  nor  the 
plea  being  in  the  record,  the  recitals  in  refer- 
ence to  these  matters  in  the  magistrate's  an- 
swer were  conclusive  upon  the  superior  court; 
and,  from  these  recitals,  it  appearing  that  the 
account  sued  on  was  sworn  to,  and  it  not  ap- 
pearing that  there  was  a  plea  on  oath  denying 
the  account,  this  court  cannot  hold  that  the 
judge  of  the  superior  court  erred  in  overruling 
the  certiorari  and  holding  that  plaintiff  was  en- 
titled to  a  judgment  upon  the  account  without 
any  proof  of  its  correctness.  If  the  verdict  and 
judgment  in  the  justice  court  were  erroneous 
for  any  reason,  the  burden  was  upon  the 
plaintiff  in  certiorari  to  make  it  so  appear. 
Toole  V.  Geer,  12  Ga.  App.  409,  77  S.  E.  36& 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S§  778-789;  Dec  Dig.  § 
202.*] 

Error  from  Superior  Court,  Dade  (bounty; 
A.  W.  Flte,  Judge. 

Action  by  the  Charlotte  Trouser  Company 
against  T.  F.  Smith.  Judgment  for  plaintiff 
before  a  justice,  and  defendant  brings  error 
from  overruling  of  certiorari.    Affirmed. 

J.  P.  Jacoway,  of  Trenton,  for  plaintiff  in 
error.  W.  W,  Cureton,  of  Rising  Fawn,  for 
defendant  In  error. 

ROAN,  J.    Judgment  affirmed. 

a4  Oa.  App.  196) 

ATLANTIC  COAST  LINE  R.  CO.  et  al  v.  Mc- 

ELMURRAY  BROS.    <No.  5,262.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

L  Appeal  and  Ebbor  (§  1040*)— Curb  of  Eb- 
bob—Ovebbulino  OF  demurber. 

Where  a  demurrer  to  a  petition  is  over- 
ruled, and  thereafter,  during  the  progress  of 
the  trial,  the  plaintiff  voluntarily  strikes  from 
the  petition  objectionable  matter,  thus  caring 
the  defect  pointed  out  in  the  demurrer,  the 
judgment   overruling   the  demurrer  will  be  af- 
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firmed,  if  the  petition  as  thus  amended  is  not 
subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  408&-4105;  Dec.  Dig.  $ 
1040.*] 

2.  Appeal  and  Ebbob  (§  1195*)  —  Rxs  Jttdi- 
cata^Pbiob  Decision  in  Same  Case. 
Where  a  new  trial  is  awarded  on  the 
ground  that  the  evidence  demanded  a  verdict 
in  favor  of  the  defendant,  the  case  stands  for 
trial  de  novo,  and  the  fact  that  the  plaintiff  re- 
lies for  recovery  upon  the  same  allegations 
does  not  make  appropriate  a  plea  of  res  adju- 
dicata. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4661-4665;  Dec.  Dig.  f 
1195.*] 

8.  Appeal  and  Ebbob  (§  1003*)  —  Vbbdict  — 
Conflicting  Evidence. 

There  was  some  evidence  which  authorized 
a  finding  that  the  spark  arrester  of  the  engine 
which  set  out  the  fire  was  defective. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3938-3943;  Dec.  Dig.  § 
1003.*] 

4.  Tbial  (§  136*)  —  Question  of  Law  and 
Fact— CoNSTBUcnoN  of  Rule  of  Railway 
Company. 

Primarily  the  construction  of  a  rule  of  a 
railway  company  is  for  the  court;  but,  where 
the  rule  is  ambiguous,  and  conflicting  parol  evi- 
dence is  introduced  to  explain  it,  the  court  may 
take  the  advice  of  the  jury  on  the  proper  con- 
struction to  be  given  the  rule.  In  the  present 
case  there  was  evidence  which  authorized  a 
finding  that,  imder  the  railway  company's  rule 
introduced  in  evidence,  trains  could  not  be  op- 
erated at  a  speed  exceeding  six  miles  an  hour 
either  on  the  bridge  over  the  Savannah  river 
or  on  the  approaches  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
i:^.^«  318,  320.  321,  823-827;    Dec.  Dig.  | 

5.  Railboads  (5  482»)—FiBB— Negligent  Op- 

KBATION  OF  TBAIN  —  SUFFICIENCY  OF  EVI- 
DENCE. 

The  evidence  did  not  authorise  a  finding 
that  the  engine  was  improperly  handled,  nor, 
under  the  evidence,  could  the  fact  that  the  train 
was  operated  on  the.  trestle  at  a  speed  from 
eight  to  ten  miles  an  hour  be  regarded  as  the 
proximate  cause  of  the  damage. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1730-1732,  1734-1736;  Dec  Dig. 
f  482.*] 

0.  Evidence  (§  194*)  —  Fibes  —  Demonstba- 
TivE  Evidence. 

It  was  erroneous  to  admit  in  evidence  a 
package  containing  sparks  and  cinders;  it  not 
appearing  that  they  emanated  either  from  the 
engine  which  set  out  the  fire  or  from  any  other 
engine  of  the  company  which  was  alleged  to 
have  caused  the  damage. 

[Eid.  Note;— For  other  cases,  see  Evidence, 
Cent  Dig.  S  ^79 ;   Dec.  Dig.  S  194.»] 

7.  Appeal  and  E>bbob  (5  1067*)— Habmiebb 
Ebbob— Instbtjotionb— Petition. 

It  was  not  prejudicially  erroneous  to  fail 
expressly  to  instruct  the  jury  not  to  consider 
an  allegation  of  negligence  in  the  petition  which 
had  been  eliminated  by  amendment. 

[Ed.  Note. — B>)r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;    Dec  Dig.  f  1067.*J 

8.  Tbial  (§  252*)— Railboad  Fibeb- Submis- 
sion OF  Issues— Evidence. 

There  being  no  evidence  of  any  improper 
handling  of  the  train,  nor  that  the  violation  of 
the  fonipany's  rule  contributed  to  the  damage, 


it   was   error  to   submit  these  issues   to   the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596-612;  Dec  Dig.  §  252.*] 

9.  Tbial  (§  252*)— Opebation  of  Railboad— 

NEGLIOENCE    —   INSTBUOTIONS   —   APPLIOA- 
BILITT. 

One  railway  company  may  lawfully  acquire 
the  right  to  operate  its  trains  over  the  tracks 
of  another  railway  company,  and,  where  both 
are  sued  jointly  in  a  negligence  action,  it  is  er- 
ror to  charge  the  jury  that  it  was  a  violation 
of  a  public  duty  for  one  of  the  railway  compa- 
nies to  operate  trains  over  the  tracks  of  the 
other;  it  not  appearing  that  the  right  so  to  do 
was  not  lawfully  acquired. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  505,  596-612;    Dec.  Dig.  |  252.*] 

10.  Damages  ({  105*)  —  Measube  —  Pbopebtt 
Destboyed  by  Fibe. 

If  the  plaintiffs  are  entitled  to  recover,  the 
verdict  should  be  in  a  lump  sum  for  the  market 
value  of  the  property  destroyed,  with  interest 
from  the  time  the  cause  of  action  arose,  and 
such  actual  expenses  as  the  plaintiffs  were  re- 
quired to  incur  in  -  attempting  to  put  out  the 
fire. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  266-271;   Dec.  Dig.  f  105.*] 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  McElmurray  Bros.,  for  use, 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  another.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

W.  K.  Miller,  of  Augusta,  for  plaintifPs  in 
error.  J.  C.  C.  Black,  Jr.,  of  Augusta,  for 
defendants  in  error. 


POTTLE,  J.  This  is  the  third  verdict  in 
the  plaintiffs*  favor  in  this  case.  A  previous 
finding  was  set  aside  upon  the  ground  that 
the  evidence  demanded  the  conclusion  that 
the  presumption  of  negligence  arising  against 
the  defendant  upon  proof  of  the  setting  out 
of  the  fire  had  been  rebutted.  A.  C.  L.  Rail- 
road Co.  V.  McElmurray,  12  Ga.  App.  233,  77 
S.  E.  2.  At  the  next  trial  the  plaintiffs 
amended  their  petition  so  as  to  allege  that 
just  before  setting  out  the  fire  the  defend- 
ant's train  had  crossed  the  Savannah  river 
from  South  Carolina  into  Georgia,  over  a 
long  trestle  and  an  iron  bridge  which  con- 
tained a  draw,  and  that  in  operating  the 
train  the  engineer  violated  the  state  statute 
which  required  the  train  to  be  operated  on 
the  bridge  at  four  miles  per  hour,  and  also 
violated  a  rule  of  the  Charleston  &  Western 
Carolina  Railway  Company,  the  owner  of 
the  bridge,  which  limited  the  speed  of  a 
train  on  the  bridge  and  its  approaches  to  six 
miles  per  hour.  A  demurrer  to  this  amend- 
ment was  overruled;  but  subsequently  the 
plaintiffs  struck  so  much  of  the  amendment 
as  charged  a  violation  of  the  state  law,  leav- 
ing the  allegation  to  stand  that  the  rule  of 
the  railway  company  had  been  violated,  and 
that  the  train  was  being  run  at  such  a  rate 
of  speed,  and  in  such  a  manner,  as  unnec- 
essarily and  negligently  to  increase  the  vol- 
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ume  of  sparks  emitted  ftom  the  engine.  Aft- 
er the  plaintiffs  strock  from  their  petition 
the  allegation  that  the  state  statute  had  been 
violated,  the  defendant  filed  what  is  denom- 
inated a  plea  of  "res  adjudicata/*  averring 
therein  that  the  case  was  controlled  by  the 
former  decision,  and  that  the  plaintiffs  ought 
not  to  be  allowed  to  further  maintain  their 
action  because  of  the  previous  adverse  deci- 
sion of  this  court  After  the  verdict  the  de- 
fendants filed  a  motion  for  new  trial,  and 
error  is  assigned  upon  the  overruling  of  this 
motion. 

[1]  1.  There  was  no  error  in  overruling 
the  demurrer  to  the  petition  as  amended. 
The  position  of  counsel  for  the  railway  com- 
pany in  reference  to  the  applicability  and 
enforcement  of  the  state  statute  which  the 
plaintiffs  pleaded  is  probably  correct  As 
to  this  the  plaintiffs'  counsel  either  thought 
the  point  was  well  taken,  or  that  It  was  suffi- 
ciently doubtful  to  render  It  wise  to  strike 
the  allegation  in  reference  to  the  state  law. 
If,  therefore,  there  was  any  error  In  over- 
ruling the  demurrer  to  the  petition  as  amend- 
ed, the  error  was  cured  by  the  subsequent 
striking  from  the  petition  of  all  the  allega- 
tions in  reference  to  the  state  law.  No  other 
ground  of  the  demurrer  was  well  taken.  The 
allegations  of  the  petition  in  reference  to 
the  negligence  of  the  defendants  were  suffi- 
cient as  against  the  demurrer  filed. 

[2]  2.  The  only  effect  of  the  previous  deci- 
sion of  this  court  in  tills  case  was  to  send 
it  back  for  a  new  trial.  All  we  held  was 
that,  under  the  evidence  then  in  the  record, 
the  plaintiffs  were  not  entitled  to  recover, 
and,  even  if  the  petition  had  not  been  amend- 
ed, the  plaintiffs  were  entitled  to  offer  evi- 
dence in  support  thereof.  If  the  evidence  was 
substantially  the  same,  the  court,  under  the 
pre^ious  decision  of  this  court,  should  have 
directed  a  verdict  for  the  defendants,  but, 
under  any  view  of  It  the  plea  of  res  adjudl- 
cata  was  properly  overruled. 

[3]  3.  We  have  carefully  considered  the 
evidence  in  the  record  in  the  light  of  the 
former  decision  of  this  court  and  in  com- 
parison with  the  evidence  when  the  case  was 
here  before.  It  would  serve  no  good  purpose 
to  discuss  the  evidence  at  length.  It  Is  suf- 
ficient to  say  that,  while  the  great  prepon- 
derance of  the  evidence  appears  to  be  with 
the  defendant  we  cannot  say  there  was  no 
evidence  to  authorize  a  finding  of  negligence. 
When  the  distance  the  sparks  traveled  is  con- 
sidered in  connection  with  some  of  the  ex- 
<  pert  testimony  that  small  sparks  would  not 
travel  this  distance,  and  set  out  fire,  and  that, 
if  sparks  large  enough  to  retain  sufficient 
heat  to  ignite  combustible  matter  after  hav- 
ing traveled  the  distance  which  the  sparks 
were  shown  to  have  traveled  did  set  out  fire, 
the  spark  arrester  might  be  defective,  it  can- 
not be  said  that  there  was  no  evidence  to  au- 
thorize the  verdict.  See  Hendricks  v.  South- 
,  ern  Ry.  Co.,  123  Ga.  342,  51  S.  E.  415;  South- 
em  Ry.  Co.  V.  Williams,  113  Ga.  338,  38  S.  I 


B.  744 ;  Central  of  Georgia  Ry.  Co.  t.  Tram- 
mell,  114  Ga.  314,  40  S.  E.  259. 

[4]  4.  It  appeared,  from  the  evidence,  that 
at  each  end  of  the  trestle  which  approached 
the  iron  bridge  the  railway  company  had 
placed  a  signboard  upon  which  appeared  the 
words,  "Slow  down  to  six  miles  an  hour." 
There  was  also  introduced  in  evidence  a  rale 
of  the  Charleston  &  Western  Railway  Com- 
pany as  follows:  "All  trains  will  come  to  a 
full  stop  before  crossing  drawbridges,  wheth- 
er the  signals  give  the  right  to  proceed  or  not 
After  stopping,  they  will  proceed,  if  the  way 
Is  clear.  Six  miles  an  hour  while  crossing 
Savannah  river  and  Whale  Branch  Bridge." 
Primarily,  the  construction  of  the  rule  was 
for  the  court;  but,  in  case  of  ambiguity 
(which  is  always  subject  to  explanation  by 
parol  evidence),  there  is  no  reason  why  the 
court  should  not  take  the  opinion  of  the  Jury 
upon  the  proper  construction  to  be  given  the 
rule.  Indeed,  this  would  seem  to  be  the  bet- 
ter practice^  even  if  the  court  is  not  bound  to 
submit  the  construction  to  the  Jury.  If  the 
signboards  constituted  the  only  evidence  of 
the  rule,  we  think  it  would  be  manifest  that 
all  that  was  meant  was  that,  when  the  en- 
gineer came  within  sight  of  the  signpost  he 
should  Immediately  begin  to  slow  down  his 
train  so  as  not  to  exceed  six  miles  per  hour 
on  the  bridge  proper,  and  to  be  able  to  come 
to  a  full  stop  before  reaching  the  draw;  bat 
the  language  of  the  rule,  in  connection  with 
the  construction  placed  upon  it  by  one  of 
the  plaintiffs'  witnesses,  authorized  the  Jury 
to  find  that  it  was  a  violation  of  the  rale 
to  operate  the  train  at  a  speed  exceeding 
six  miles  per  hour  anywhere  on  the  bridge 
or  its  approaches.  Under  this  view  of  the 
evidence,  it  did  not  require  a  finding,  as  con- 
tended by  counsel  for  the  defendants,  thaf 
the  engine  did  not  exceed  the  maximum  rate 
of  speed  required  by  the  rule. 

[5]  5.  In  view  of  what  has  been  said  abore 
in  reference  to  the  evidence  of  negligence,  it  is 
immaterial,  so  far  as  this  branch  of  the 
case  is  concerned,  whether  the  violation  of 
this  rule  of  the  company  was  a  contributiug 
cause  of  the  damage  to  the  plaintiffs'  prop- 
erty. The  plaintiffs'  witness  testified  that, 
when  the  train  passed  him  on  the  trestle, 
it  was  running  from  eight  to  ten  miles  an 
hour,  and  throwing  out  great  volumes  of 
sparks.  It  is  not  explained  Just  why  an 
engine  running  eight  miles  an  hour  would 
throw  out  more  sparks  than  one  traveling  six 
miles  per  hour.  In  fact  some  of  the  evidence 
indicates  that  a  rapidly  moving  engine  emits 
fewer  sparks  than  one  moving  slowly.  The 
evidence  does  not  disclose  any  Improper 
operation  of  the  engine,  but  on  the  contrary, 
demanded  a  finding  that  the  train  was  prop- 
erly handled,  except  in  so  far  as  the  rule 
above  referred  to  was  violated.  It  was  cer- 
tainly not  negligence  to  stop  the  train  at  the 
drawbridge,  aud,  if  the  emission  of  sparks 
was  the  natural  and  usual  result  of  starting 
a  solid  train  linked  together  with  aatomatic 
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coaplers,  tbe  plaintiffs  were  bound  to  take 
the  risk  incident  thereto.  The  plaintiffs 
were  not,  however,  required  to  assume  the 
risk  of  damage  due  to  defective  machinery, 
and,  as  we  have  said  above^  there  was  some 
evidence  which  authorized  a  finding  that  the 
spark  arrester  was  defective. 

[6]  6.  It  not  appearing  that  the  sparks  and 
cinders  introduced  in  evidence  were  emitted 
from  the  engine  which  set  out  the  fire,  or 
even  from  an  engine  of  the  railway  company 
which  it  is  claimed  caused  the  damage,  it 
was  erroneous  to  admit  such  sparks  and  cin- 
ders in  evidence.  Akins  v.  Ga.  Railroad  & 
Banking  Co.,  Ill  Ga.  815,  35  S.  B.  671;  Brown 
V.  Benson,  101  Ga.  758,  29  S.,  E.  215;  South- 
em  Pine  Co.  v.  Smith,  113  Ga.  633,  88  S.  B. 
960. 

[7]  7.  The  court  charged  the  general  rule 
in  reference  to  the  presumption  of  negli- 
gence against  the  railroad  company  upon 
proof  of  the  setting  out  of  the  fire.  The 
charge  as  given  was  not  erroneous,  because 
the  Judge  failed  to  charge  the  jury  that  the 
negligence  must  be  the  proximate  cause  of 
the  injury,  nor.  would  the  statement  in  the 
charge  that  the  company  would  be  presumed 
to  be  guilty  of  all  the  acts  of  negligence  al- 
leged in  the  petition  be  erroneous,  because 
the  plaintiffs  had  abandoned  their  claim  that 
the  defendant  had  violated  a  state  statute. 
This  charge  of  negligence  having  been  wholly 
eliminated  from  the  case,  it  could  not  have 
been  prejudicial  to  fall  expressly  to  state 
that  this  alleged  act  of  negligence  need  not 
be  considered.  The  fact  that  the  train  was 
one  employed  in  Interstate  commerce  would 
not  prevent  the  rule  in  reference  to  the  pre- 
sumption of  negligence  from  applying.  The 
state  Legislature  has  the  power  to  prescribe 
rules  of  evidence  to  be  applied  In  the  trial  of 
all  cases  in  the  state  courts,  and  the  statute 
in  reference  to  the  presumption  of  negligence 
applies  equally  to  railroads  engaged  in  inter- 
state and  Intrastate  commerce.  Small  v. 
Slocumb,  112  Ga.  279,  37  S.  B.  481,  53  L.  R.  A. 
130,  81  Am.  St  Rep.  50. 

[8]  8.  The  court  charged  the  Jury  as  fol- 
lows: "I  further  charge  you  that  ordinary 
care  In  the  operation  of  a  locomotive  is  a 
relative  term,  and  in  determining  whether 
such  care  has  been  exercised.  It  is  proper  to 
take  into  consideration,  together  with  the 
other  circumstances  then  prevailing,  the 
speed  of  the  tialn,  the  condition  of  the  weath- 
er as  to  whether  it  was  dry  or  windy,  the 
inflanmiable  character  of  the  property  near 
the  track,  and  the  use  of  an  unusual  amount 
of  steam,  whereby  an  undue  quantity  of 
sparks  were  emitted.  In  determining  wheth- 
er ordinary  care  and  diligence  has  been  exer- 
daed,  you  are  to  consider  all  the  drcumstanc- 

existing  at  the  time  of  the  injury."    This 


charge  w)is  abstractly  correct  W,  ft  A.  R. 
Co.  V.  Maynard,  189  Ga.  407,  77  S.  B.  399. 
We  think,  however,  that  the  assignment  of 
error  on  the  charge  that  It  was  inapplicable 
to  the  case  was  well  taken.  There  was  noth- 
ing in  the  evidence  to  authorize  a  finding  that 
the  train  was  Improperly  operated,  and  that 
this  was  tbe  proximate  cause  of  the  damage. 
The  trial.  Judge  also  Instructed  the  Jury  in 
reference  to  the  violation  of  the  rule  of  the 
company  limiting  the  speed  of  the  train  to 
six  miles  per  hour.  This  charge,  we  think, 
was  also  inapplicable.  As  stated  above,  it 
was  not  negligence  to  stop  the  train  at  the 
drawbridge,  and,  if  it  became  necessary  In 
stopping  the  train  to  emit  larger  quantities 
of  sparks,  the  plaintiffs  were  bound  to  take 
the  risk  of  damage  resulting  from  this  meth- 
ed  of  operation.  There  is  nothing  in  the  evl* 
deuce  to  show  that  a  larger  volume  of  sparks 
was  emitted  than  was  necessary,  nor  does  the 
evidence  authorize  a  finding  that  the  opera- 
tion of  the  train  on  the  trestle  at  from 
eight  to  ten  miles  an  hour  was  the  proximate 
cause  of  any  damage  to  the  plaintiffs.  The 
only  theory  under  the  evidence  upon  which 
recovery  can  rest  is  that  the  def^idant*s 
spark  arrester  was  defective,  and  the  instmc* 
tions  in  reference  to  negllgenoe  should  have 
been  confined  to  this  theory. 

[9]  9.  The  trial  Judge  should  not  have 
charged  that  it  was  a  violation  of  a  public 
duty  for  the  Charleston  A  Western  Carolina 
Railway  Company  to  permit  the  Atlantic 
Coast  Line  Railroad  Company  to  use  its 
track.  It  would  have  been  proper  to  charge 
that  the  owner  of  the  track  would  be  jointly 
liable  with  the  owner  of  the  train  for  the 
latter's  negligence.  Macon  &  Augusta  Rail- 
road V.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678; 
Central  of  Georgia  Railway  Co.  v.  Passmore, 
90  Ga.  203,  15  S.  B.  760.  But,  in  the  absence 
of  proof  to  the  contrary,  it  should  not  have 
been  assumed  that  the  Atlantic  Coast  line 
Railroad  Company  was  using  the  track  in 
violation  of  law  or  of  the  rights  of  the  public. 
It  is  not  unlawful,  under  all  circumstances, 
for  one  railway  company  to  use  the  tracks 
of  another.  The  right  so  to  do  may  be  law- 
fully acquired,  and  the  court  should,  in  the 
absence  of  proof  to  the  contrary,  assume  that 
it  has  been  so  acquired. 

[16]  10.  If  the  plaintiffs  were  entitled  to 
recover  at  all,  they  were  entitled  to 
recover  in  one  lump  sum  the  market  value  of 
the  property  destroyed,  with  Interest  from 
the  time  the  cause  of  action  arose,  and  such 
actual  expenses  as  the  plaintiffs  were  re- 
quired to  incur  In  attempting  to  put  out  the 
fire.  Albany  &  Northern  Railway  Co.  v. 
Wheeler,  6  Ga.  App.  270,  64  S.  B.  1114. 

Judgment  reversed. 
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mOHTOWBR  T.  STATE.    (No.  6^6.) 
(Court  of  AppealB  of  Georgia.    Jan.  20,  1914.) 

(8yllahit9  by  the  Court.) 

L  HoMioiDK  (i  271*)— CoouNO  Tddb— Ques- 
tion FOB  JUBT. 

There  was  evidence  on  the  part  of  the 
prosecution  which  authorized  a  conviction  of 
the  offense  of  voluntary  manslaughter;  and 
hence  the  trial  judge  did  not  err  in  instructing 
the  jury  upon  that  phase  of  the  case.  Nor 
were  the  instructions  upon  the  subject  of  vol- 
untary manslaughter,  for  any  of  the  reasons 
assigned,  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  565;    Dec  Dig.  S  271.*1 

2.  Criminal  Law  (§  828*)— Instbuctionb  of 
Impeachment— Duty  to  Request. 

Instructions  upon  the  law  relating  to  im- 
peachment of  witnesses  are  not  required,  in  the 
absence  of  a  timely  and  appropriate  written  re- 
quest. And  when  the  Instruction  upon  the  sub- 
ject of  impeachment,  as  given  without  a  re- 
quest, is  abstractly  correct,  and  not  apparent- 
ly prejudicial^  the  fact  that  fuller  instructions 
upon  the  subject  could  properly  have  been  giv- 
en ^ill  not  require  the  grant  of  a  new  trial,  in 
the  absence  of  a  written  request  calling  the  at- 
tention of  the  court  to  the  propositions  which 
have  been  omitted  and  which  it  is  contended  are 
material.  Since  the  trial  judge,  in  the  absence 
of  a  written  request,  is  not  required  to  charge 
upon  the  subject  of  impeachment  at  all,  cor- 
rect instructions  as  to  the  legal  modes  by  which 
a  witness  may  be  impeached  are  not  vitiated, 
in  the  absence  of  a  written  request,  by  failure 
to  tell  the  jury  that  if  the  witness  has  been 
successfully  impeached,  and  found  to  be  un- 
worthy of  belief,  the  jury  may  wholly  disregard 
his  testimony,  and  that  if  satisfied  tliat  the 
witness  has  willfully  and  knowingly  sworn 
falsely  to  one  material  fact,  they  will  be  au- 
thorized to  disbelieve  him  as  to  every  matter  on 
which  he  has  testified. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2007 ;   Dec.  Dig.  §  828.*] 

3.  Criminal   Law    (8   805*)— Instbuctions— 
"Man"— "Woman'^-'^He." 

In  a  generic  sense  the  term  **man**  in- 
cludes '*woman,"  and  the  pronoun  "he"  will  in- 
clude a  person  of  the  feminine  gender.  Civil 
Code,  8  4  (3). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1958,  1989;  Dec.  Dig.  8 
805.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4316,  4316;   voL  8,  p.  7513;   vol. 

4.  p.  3224.] 

4.  Cbiminai.  Law  (8  666*)  —  Reception  of 
E?vidence— Sequestration  of  Witnesses. 
The  degree  of  strictness  to  be  applied  in 
enforcing  the  rule  requiring  the  sequestration 
of  witnesses  is  a  matter  addressed  wholly  to 
the  discretion  of  the  trial  judge.  This  discre- 
tion may  be  abused  where,  by  permitting  per- 
sons actively  interested  in  the  result  of  the 
case  to  intermingle  with  witnesses  who  have 
been  ordered  to  be  sequestered,  there  is  a  prob- 
ability that  their  testimony  may  be  influenced 
and  moulded  to  the  prejudice  of  either  of  the 
parties  in  the  cause.  And  though  a  trial  judge 
may  not  exclude  the  testimony  of  a  witness 
where  the  separation  of  the  witnesses  has  been 
ordered  and  where  the  order  of  sequestration 
has  been  disobeyed,  it  is  the  duty  of  the  court 
to  enforce  a  rigid  adherence  to  the  letter  of  the 
rule  where  his  attention  is  directed  in  advance 
to  an  impending  violation  of  the  party's  right 
to  have  the  witnesses  sequestered,  and  upon  a 


showing  that  a  denial  or  abridgment  of  this  right 
may  be  prejudicial  in  its  result  It  would 
have  been  error  in  the  present  case  to  permit 
the  real,  though  not  the  nominal,  prosecutor  to 
accompany  the  Solicitor  General  and  be  present 
during  the  latter's  conference  with  two  of  the 
witnesses  for  the  state,  which  was  not  in  the 
presence  of  the  court,  and  to  accompany  each 
of  these  witnesses  'as  they  severally  came  to 
the  stand  from  the  room  in  which  they  had 
been  sequestered  and  into  the  courtroom,  if 
an  objection  to  the  proposed  conduct  of  the 
prosecutor  and  to  his  having  any  contact  or 
communication  with  the  witnesses  had  been 
made  before  the  incident,  and  even  in  anticipa- 
tion of  the  probability  of  his  presence  influenc- 
ing the  witnesses.  In  the  present  case,  however, 
no  objection  was  made  until  after  tne  prose- 
cutor had  gone  into  the  presence  of  the  seques- 
tered witnesses,  and  the  court  could  not  grant 
the  motion  to  exclude  the  testimony  of  these 
witnesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1549-1566^ ;  Dec.  Dig.  i 
665.*] 

5.  Cbiminai,  Law  (8  36^)  —  Admission  of 

Kvidencb-^Other  Offenses. 

The  accused  not  having  put  her  character 
in  issue,  and  there  being  no  evidence  to  estab- 
lish a  causal  connection  between  the  specific 
act  of  immorality  alleged  to  have  been  admit- 
ted by  her  and  the  homicide,  it  was  error,  prej- 
udicial to  her  ri^ht  to  a  fair  and  impartial  trial, 
to  overrule  a  timely  motion  to  exclude  testi- 
mony to  the  effect  that  the  defendant  had  ad- 
mitted to  the  witness  that  she  had  sexual  in- 
tercourse with  one  other  than  her  husband. 
The  admission  related  to  an  act  committed  at 
a  time  and  place  different  from  that  of  the 
homicide,  it  was  not  a  part  of  the  res  gestae, 
and  it  did  not  illustrate  the  motive  which  ac- 
tuated the  defendant  in  the  assault  which  caus- 
ed the  death  of  her  husband^  or  aid  the  jury  in 
determining  whether  the  killing  was  murder, 
manslaughter,  or  justifiable  homicide.  The  ob- 
jection should  have  been  sustained  and  the  tes- 
timony promptly  and  effectually  excluded  from 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  822-824 ;   Dec.  Dig.  8  36y.*l 

Error  from  Superior  Court,  Jasper  €k)unty; 
J.  B.  Park,  Judge. 

Elizabeth  Hlghtower  was  convicted  of  vol- 
untary homicide,  and  brings  error.    Reversed. 

A.  S.  Thunnan,  of  Monticello,  for  plaintiff 
In  error.  J.  E.  Pottle,  SoL  Gen.,  of  MUledge- 
viUe,  for  the  State. 

RUSSELL,  C.  J.  [1]  Elizabeth  Hightower 
was  indicted  for  the  murder  of  her  husband, 
Ed  Hightower,  and  was  convicted  of  volun- 
tary manslaughter.  Her  motion  for  a  new 
trial  was  overruled,  and  exception  Is  taken 
to  that  judgment  It  Is  needless  to  discuss 
the  general  grounds  of  the  motion  for  a  new 
trial,  because  a  careful  review  of  the  testi- 
mony discloses  sufficient  evidence  to  have  au- 
thorized the  jury  to  rettim  the  verdict  ren- 
dered ;  and  the  contention  of  learned  counsel 
for  the  plaintiff  In  error  that  the  evidence 
demanded  either  that  the  defendant  be  con- 
victed of  murder  or  acquitted  Is  not  sustained 
by  the  record.  For  the  same  reason  the 
various  assignments  complaining  of  error  In 
that  portion  of  the  charge  of  the  court  which 
I  relates    to    the    subject   of   voluntary   man- 
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slaugbter  are  without  merit  It  la  troe  that 
the  teatimony  for  the  defendant,  and  her  own 
statement,  wonld  hare  authorized  an  acquit- 
tal, and  tiiat  the  testimony  for  the  prosecu- 
tion. Including  the  alleged  dying  declaration 
of  the  deceased,  might  have  required  a  ver- 
dict of  guilty  of  murder,  but  an  analysis  of 
the  testimony  shows  plainly  that,  even  If  the 
^ury  gave  the  preference  to  the  testimony  In 
behalf  of  the  state,  a  verdict  finding  the  de- 
fendant guilty  of  murder  was  not  demanded, 
and  that,  conceding  to  the  Jury  their  right 
to  determine  the  credibility  of  all  the  wit- 
nesses there  Is  sufficient  evidence  to  author- 
fee  the  verdict  finding  the  defendant  guilty 
of  voluntary  manslaughter.  Superficially,  It 
would  seem  that  a  finding  for  murder  would 
be  demanded  as  a  result  of  giving  credence 
to  the  witnesses  who  testified  In  behalf  of  the 
state ;  but  since  the  jury  are  now,  by  statute, 
the  exclusive  judges  of  what  Is  "cooUng 
time,"  It  Is  not,  as  formerly,  within  the  prov- 
ince of  the  court  to  determine,  as  a  matter 
of  law,  that  the  flight  of  any  particular  speci- 
fied period  of  time  Is  sufficient  for  the  sub- 
sidence of  passion,  and  sufficient  to  allow 
the  voice  of  reason  and  humanity  to  be  heard. 
No  matter  If  It  appears  to  the  court  that 
there  has  been  such  a  lapse  of  time  that  It 
would  be  unreasonable  to  suppose  passion  had 
not  cooled.  It  is  within  the  prerogative  of  the 
Jury  to  say  that  a  period  of  time,  no  matter 
how  long,  Is  too  short  for  reason  to  have  ful- 
ly reasserted  Its  dominion  under  the  circum- 
stances of  provocation. 

If,  as  declared  by  our  Legislature,  the  jury 
are  In  all  cases  to  exercise  the  exclusive  pre- 
rogative of  adjudging  whether  the  provoca- 
tion Is  so  equivalent  to  an  assault  as  to 
reduce  the  homicide  from  murder  to  man- 
slaughter, and  whether  such  equivalent  prov- 
ocation authorizes  that  supposedly  Irresist- 
ible Impulse  of  passion  which  will  mitigate 
a  homicide  unless.  In  their  judgment,  a  suffi- 
cient time  has  elapsed  for  the  voice  of  rea- 
son and  humanity  to  be  heard  (and  there  can 
be  no  doubt  that  this  la  the  law),  then  cer- 
tainly in  the  present  case  it  was  for  the  jury 
to  say  whether  the  deadly  assault  made  by 
the  defendant  upon  her  husband  was  actuat- 
ed by  malice,  or  whether  it  was  caused  by 
burning  anger  and  irresistible  passion,  pri- 
marily aroused  by  the  beating  given  her  a 
few  hours  before  by  her  husband.  This  put 
up  to  the  jury  to  determine  whether  sufficient 
"cooling  time"  had  elapsed  between  the  beatr 
Ing  of  the  accused  and  the  homicide  for  rea- 
son and  humanity  to  reassume  their  sway. 
There  are  sometimes  circumstances  which 
justly  arouse  an  indignation  which  glows 
more  ruddily  with  the  passage  of  time  (a 
passion  which  is  not  really  "irresistible,"  as 
defined  by  law,  until  it  passes  from  red  to 
white  heat),  and  by  every  rule  of  reason,  as 
well  as  by  the  legislative  enactment  of  1899, 
the  sufiSdency  of  "cooling  time"  should  be 
submitted  to  the  jury;-  for  the  jury  is  com- 
posed of  men  of  various  minds,  and  generally 


Includes  those  whose  experiences  have  been 
attuned  to  different  touches  upon  the  varied 
and  variant  chords  of  human  feeling. 

In  the  present  case  it  la  In  evidence  that 
the  husband  had  beaten  his  wife  only  a  few 
hours  before  the  homldde.  It  is  for  the  Jury 
to  say  (and  no  court  can  gainsay  their  right 
so  to  adjudge)  whether  the  assault  upon  the 
wife  was  a  provocation  which  justified  the 
excitement  of  a  passion,  which.  Instead  of 
cooling  during  the  hours  which  elapsed,  mo- 
mentarily Increased  as  she  refiected  upon  the 
wpong,  and  had  only  reached  the  point,  at  the 
time  she  used  the  razor,  that  she  could  no 
longer  control  her  actions,  and  thus,  for  the 
first  time,  became  In  legal  contemplation  ir- 
resistible. 

[2]  2.  Exception  is  taken  to  the  fact  that 
the  court  did  not  charge  the  jury  that,  If  a 
witness  was  successfully  Impeached,  the  jury 
might  disbelieve  his  testimony  altogether, 
and  that,  if  the  testimony  of  any  witness  was 
shown  to  be  false  in  one  material  point, 
they  might  disbelieve  him  as  to  every  other 
material  matter  In  his  testimony.  So  far  as 
the  charge  of  the  court  upon  the  subject  of 
Impeachment  went,  it  was  not  only  abstract- 
ly correct,  but  adjusted  to  the  evidence.  The 
court  correctly  stated  the  modes  by  which 
a  witness  might  be  Impeached,  and  submit- 
ted to  the  jury  the  question  as  to  whether 
any  witness  had  been  successfully  impeached. 
There  was  no  request  for  instructions  upon 
the  subject  of  Impeachment;  and,  since  it 
is  not  reversible  error  for  the  court  to  omit 
entirely  to  charge  upon  the  subject  of  im- 
peachment, unless  a  request  for  instructions 
upon  that  subject  is  proffered,  it  must  be 
held  that  the  matter  falls  under  the  general 
rule  that  it  will  not  be  held,  where  the  court 
correctly  charged  a  pertinent  principle  of 
law,  that  it  was  error  to  omit  additional 
Instructions,  not  requested,  on  the  same  sub- 
ject. 

[3]  3.  The  plaintiff  In  error  complains  that 
the  judge  charged  the  jury,  in  substance, 
that  if  they  believed  the  defendant  was  actu 
ated  by  the  fears  of  "a  reasonable  man, 
of  a  "man  reasonably  cool  and  courageous, 
she  should  be  acquitted ;  it  being  alleged  that 
this  was  error  because  the  court  should  have 
adjusted  the  familiar  legal  principle  to  the 
sex  of  the  person  on  trial,  and  have  told  the 
jury  that  if  they  believed  that  the  defend- 
ant, as  a  "reasonable  woman,**  apprehended 
that  serious  personal  Injury,  amounting  to  a 
felony,  was  about  to  be  committed  upon  her, 
she  would  be  justified.  It  is  argued  that 
nature  has  designed  woman  upon  a  different 
model  from  man,  and  made  her  generally 
much  more  timorous  by  nature  than  man. 
It  is  not  necessary  for  us  to  rule  upon  what 
would  be  the  duty  of  a  judge  where  a  female 
is  on  trial  and  a  request  aptly  adjusted,  to 
the  facta  of  the  particular  case  is  presented. 
In  the  present  case  no  request  for  a  presenta- 
tion of  the  defense  In  concrete  form  was  made, 
and  since  under  the  provisions  of  section  4, 
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par.  8,  of  the  Civil  Code,  the  masculine  "em- 
braces" the  feminine  gender,  the  instructions 
of  which  complaint  is  made  cannot  afford 
ground  for  a  new  triaL  It  may  be  assumed 
that  a  Jury  of  ordinary  Intelligence,  under 
the  instruction  that  the  defendant's  fears 
were  to  be  judged  by  the  circumstances  not 
as  they  really  existed,  but  as  they  appeared 
to  her,  would  take  into  consideration  the 
subject  of  sex. 

[4]  4.  It  appears  from  the  fourth  and  fifth 
grounds  of  the  motion  for  a  new  trial,  as 
certified  by  the  presiding  Judge,  that  the 
sequestration  of  the  witnesses  was  requested 
by  counsel  and  ordered  by  the  court  The 
court  allowed  Mr.  S.  P.  Cox  to  remain  in  the 
courtroom  during  the  trial,  to  assist  the 
Solicitor  General,  and  no  objection  is  taken 
by  the  plaintiff  in  error  to  this  exception  in 
the  enforcement  of  the  rule,  which  in  any 
event  was  within  the  discretion  of  the  court 
It  appears  from  the  record  that  Cox  was  the 
third  witness  who  testified,  after  having 
heard  the  testimony  of  the  first  two  wit- 
nesses for  the  prosecution,  and  it  developed 
in  the  trial  that,  though  a  brother  of  the 
deceased  was  the  nominal  prosecutor,  Cox 
appeared  to  be  the  only  person  actively  in- 
terested in  the  prosecution.  Cox  admitted 
his  interest,  and  tliat  prior  to  the  convening 
of  the  court  he  had  gathered  all  the  witnesses 
who  were  willing  to  respond  to  his  invitation 
to  his  store,  near  the  scene  of  the  tragedy, 
and  had  questioned  them  and  discussed  with 
them  '*what  they  were  going  to  stick  to.*' 
The  witnesses  who  attended  agreed  to  stick 
to  the  recital  of  certain  facts.  All  witnesses 
except  Cox  were  ordered  put  under  the  rule 
of  sequestration.  As  certified  by  the  presid- 
ing Judge  (in  the  fourth  ground  of  the  mo- 
Uon):  "8.  P.  Cox  was  the  third  witness 
who  went  upon  the  stand  as  a  witness  for 
the  state.  Later,  and  after  Cox  had  been 
upon  the  stand,  the  Solicitor  General  left 
the  room,  carried  Cox  with  him,  and  had  an 
interview  with  the  state's  witness  Riley  Kel- 
ly, after  which  said  Riley  Kelly  was  tendered 
as  a  witness  by  the  state,  and  whereupon 
counsel  for  the  accused  objected  to  the  wit- 
ness for  the  state,  upon  the  ground  that  the 
state  had  violated  the  rule  of  sequestration, 
and  the  witness  Cox,  who  had  delivered  his 
testimony  and  had  heard  others  testify,  had 
been  in  communication  with  the  witness  Ri- 
ley Kelly.  The  Solicitor  General  then  stated 
to  the  court  that  Cox  had  not  spoken  to  the 
witness;  that  he  alone  had  conferred  with 
the  witness  as  to  his  testimony ;  that,  though 
present.  Cox  had  not  spoken  to  the  witness. 
Counsel  still  insisted  that  the  witness  had 
been  rendered  incompetent,  and  that  his  tes- 
timony should  not  be  admitted.  The  court 
overruled  this  objection,  and  then  and  there 
made  the  following  statement:  *If  this  man 
was  killed  on  Mr.  Cox's  place,  X  consider  it 
his  duty  to  see  it  ventilated  in  court  I  would 
not  make  this  statement  if  the  Jury  were 
present'     Counsel  for  the  accused  still  ob- 


jected to  the  witness  and  to  the  conduct  of 
the  state's  counsel  in  carrying  this  assistant 
for  a  consultation  with  the  witness." 

In  the  fifth  ground  of  the  motion  for  a  new 
trial  it  is  certified  that :  **After  the  witness 
Riley  Kelly  had  been  allowed  to  testify  over 
the  objection  of  the  defendant,  •  •  •  the 
solicitor,  desiring  to  <^11  one  Lewis  Hi^tow- 
er,  a  witness,  a  brother  of  the  man  alleged  to 
have  been  killed  by  the  accused,  arose  from 
his  seat,  in  the  presence  of  the  Jury,  called 
S.  P.  Cox,  and  they  two  went  out  together 
and  went  to  the  sequestered  witness,  and 
held  consultation  with  him  as  to  his  testi- 
mony which  he  was  then  about  to  be  called 
to  deliver.  When  this  witness  was  offered, 
immediately  counsel  for  the  accused  again 
objected  to  the  witness,  and  contended  that 
he  should  not  be  allowed  to  testify,  after  Cox 
had  been  present  when  he  was  consulted  as 
to  his  testimony  by  state's  counsel.  Movant 
contended  that,  no  matter  what  actually 
took  place,  this  conduct  on  the  part  of  the 
actual  and  real  prosecutor  (Cox)  and  state's 
counsel  was  a  violation  of  the  rule^  that  it 
afforded  Cox  all  that  he  needed  to  see  that 
witnesses  did  not  deviate  from  what  they 
had  previously  agreed  in  consultations  with 
him  that  they  would  'stick  to,'  •  •  • 
that  the  very  presence  of  Cox  would  intimi- 
date the  witness  and  tend  to  compel  him  to 
'stick  to'  what  he  previously  agreed  to  'stick 
to,'  and  urged  the  same  objections  which  bad 
been  urged  against  the  witness  Riley  Kelly» 
which  objections  the  court  then  overruled, 
and  permitted  the  said  Lewis  Hightower  to 
deliver  his  testimony,  and  permitted  the 
same  to  go  to  the  Jury  and  be  considered  by 
them." 

As  to  the  first  witness,  the  Solicitor  Gener- 
al made  the  statement  that  C!ox,  though  pres- 
ent during  his  Interview  with  the  witness 
Hightower,  did  not  say  anything.  As  we 
view  the  various  circumstances  in  the  record^ 
it  was  perhaps  not  necessary  for  Cox  to  say 
anything.  His  interest  in  the  conviction  of 
the  accused  was  already  known,  because  the 
witness  was  one  of  those  who  had  already 
attended  the  conference  of  witnesses  at  Ck)x*s 
store,  and  Cox  was  more  than  his  employer, 
because  he  was  the  absent  landlord's  over- 
seer. Upon  his  report  to  the  employer  alone 
depended  the  standing  of  this  employ&  A» 
to  the  second  witness,  however,  it  was  not 
even  made  to  appear  that  Cox  did  not  talk 
to  the  witness.  The  manner  in  which  the 
right  of  either  party  to  insist  upon  the  sepa- 
ration of  the  witnesses  shall  be  exercised  Is 
a  matter  within  the  sound  discretion  of  the 
trial  Judge.  Cases  frequently  occur  in  which 
it  is  impracticable  that  there  shall  be  a  com- 
plete sequestration  of  the  witnesses.  In  oth- 
er cases  it  \B  in  the  interest  of  Justice  that 
one  or  more  persons,  even  though  they  be  wit- 
nesses, be  permitted  to  remain  within  the 
court  for  the  purpose  of  assisting  counsel  in 
the  conduct  of  the  case,  as  well  as  in  speed- 
ing the  investigation.    In  any  case  where  it 
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is  apparent  that  the  right  will  be  abridged 
to  the  manifest  prejudice  of  either  party,  or 
even  where  there  is  a  strong  probability  tiiat 
the  result  would  be  prejudiced  by  too  great 
liberality  in  the  exercise  of  his  discretion,  as 
well  as  where  there  is  an  absolute  denial  of 
the  Tight  accorded  by  section  1043  of  the 
Penal  Code,  this  discretion,  which  as  a  gener- 
al rule  appertains  to  the  trial  Judge,  may  be 
abused.  But  the  discretion  of  the  trial  Judge 
is  applicable  only  in  advance  of  and  to  pre- 
vent a  violation,  or  even  a  slight  infringe- 
ment, of  sequestration.  He  has  no  discretion 
which  allows  him  to  forbid  a  witness  to  tes- 
tify because  the  sequestration  has  been  vio- 
lated. This  court  and  the  Supreme  Court 
have  uniformly  held  that  the  Judge  oD^y  at- 
tach the  witness  for  contempt,  and  that  the 
fact  that  the  witness  has  heard  the  testi- 
mony, had  communication  with  interested  par- 
ties affecting  the  case,  and  such  matters,  may 
affect  the  credit  of  the  witness,  but  the  court 
could  not  sustain  the  objection  of  the  defend- 
ant's counsel  in  this  case  and  exclude  the  tes- 
timony of  the  witness.  Counsel  should  have 
called  the  attention  of  the  court  to  the  fact 
that  the  prosecutor  was  about  to  go  to  the 
room  in  which  the  witnesses  were  sequester- 
ed, and  called  the  attention  of  the  court  to 
the  Interest  of  the  prosecutor  and  his  influ- 
ence over  the  witnesses.  It  would  then  have 
been  the  duty  of  the  court  to  prevent  any  in- 
tercourse or  interference  with  the  witnesses 
upon  the  part  of  the  prosecutor.  But  the 
defendant's  counsel  did  not  object  to  Cox's 
leaving  the  courtroom  the  second  time,  even 
when  he  knew  he  was  going  to  the  witness 
room  and  to  the  presence  of  the  witnesses. 
The  motion  to  exclude  the  witness*  testimony 
could  not  be  granted. 

[6]  5.  The  motion  for  a  new  trial  contain- 
ed the  following  assignment  of  error:  Be- 
cause, during  the  trial,  the  state's  witness 
Lewis  Hightower  testified  as  follows:  *'£d 
and  Lizzie  came  to  my  house  on  Saturday 
night  before  the  killing  on  Sunday  night, 
about  first  dark.  She  came  there  again  that 
night,  between  midnight  and  day.  We  were 
asleep,  and  Hattie  asked  where  it  was  she 
had  went  away;  said  she  Just  went  under 
the  foot  of  the  bed  in  the  other  room  to 
April-fool  us.  And  she  said,  'Don't  say  any- 
thing to  Ed  about  she  had  gone  off.'  I  saw 
her  next  day  after  I  saw  Ed.  She  asked  me 
did  I  tell  Ed  she  had  gone  off  that  night, 
had  she  left  the  house,  and  I  said,  'Yes,' 
She  said,  'I  have  been  off,  and  there  is  no 
help  for  it'  She  said  if  he  found  it  out  she 
didn't  care  a  bit,  she  said,  and  she  went 
off;  that  she  had  a  man,  and  said  what  it 
took  to  satisfy  her,  she  had  it.  She  was 
nearly  drunk,  she  acted  like."  The  defend- 
ant's counsel  at  this  point  interjected  a  ques- 
tion, the  answer  to  which  disclosed  that  the 
testimony  of  the  witness  related,  not  to  the 
night  on  which  the  deceased  was  killed,  but 
to  the  previous  night,  and  thereupon  a  mo- 
tion waa  made  to  rule  out  the  testimony  as 


to  what  took  place  on  Saturday  night,  and  the 
conversations  between  the  witness  and  th? 
accused  on  the  Saturday  night  and  Sunday 
before  the  killing  Sunday  night;  to  rule  ov.t 
the  question  which  the  witness  had  stated 
the  third  person  asked  the  accused,  and  to 
exclude  the  testimony  of  the  witness  as  to 
all  the  transactions,  acting,  and  doings  ol 
the  Saturday  night  before  the  killing,  at  a 
different  time  and  place  and  not  connected 
with  the  homicide.  The  court  refused  to 
grant  the  motion  to  exclude  the  testimony, 
ruling  that  "what  the  witness  said  that  night 
and  the  next  morning,  I  rule  that  as  compe- 
tent, but  her  condition  that  night  is  ruled 
out." 

It  iB  evident  that  when  the  Judge  said 
that  he  ruled  "what  this  witness  said  that 
night  and  next  morning"  to  be  competent,  he 
really  intended  to  say  that  he  refused  to  re 
pel  the  testimony  of  the  witness  as  to  the 
night  and  morning  preceding  the  homiddet 
to  which  objection  had  been  made  and  which 
we  have  quoted,  except  that  the  cotirt  ruled 
out  the  witness'  statement  as  to  the  defend- 
ant's drunkenness.  The  motion  of  the  de- 
fendant's counsel  to  exclude  the  testimony 
was  promptly  made,  and  we  think  it  should 
have  been  granted,  because  it  was  not  a 
part  of  the  res  gestse  of  the  homicide,  and  it 
could  have  had  no  other  effect  than  practical- 
ly to  put  in  evidence  the  character  of  the 
defendant  when  she  herself  had  not  put  her 
character  in  issue.  What  Hattie  (a  sister-in- 
law  of  the  deceased)  was  reported  to  have 
said  to  the  accused,  and  her  reply,  were 
mere  hearsay  and  clearly  objectionable;  and 
none  of  the  testimony  to  which  objection  was 
made,  as  to  what  was  said  and  done  on  the 
Saturday  night  preceding  the  night  of  the 
homicide,  was  connected  therewith,  either  in 
point  of  time  or  causal  connection.  It  does 
not  clearly  appear  from  the  record  that  the 
occurrences  of  Saturday  night  were  the  cause 
of  any  dispute  or  quarrel  between  the  accused 
and  the  deceased,  though  it  may  be  suspect- 
ed that  the  information  of  hla  wife's  admis- 
sion of  infidelity,  conveyed  by  his  brother, 
was  the  cause  of  the  beating  which  may 
have  occasioned  the  homicide.  So  that  the 
testimony  sought  to  be  excluded  really  shed 
no  light  on  the  transaction  under  investiga- 
tion, and,  even  If  the  beating  was  the  cause 
of  the  homicide,  an  inquiry  into  the  reasons 
why  the  deceased  beat  his  wife  was  useless 
and  Immaterial,  because,  if,  as  contended  by 
the  state,  the  defendant  killed  her  husband 
in  resentment  for  the  beating,  it  would  make 
no  difference  whether  or  not  the  husband 
was  Justifiable  in  the  flagellation;  if  the  de- 
fendant, in  order  to  defend  herself  against 
such  a  beating  as  endangered  life  or  limb, 
killed  her  husband,  she  would  be  Justifiable. 
If  she  killed  him  on  account  of  the  beating, 
whether  the  administration  of  this  corporal 
puDishment  on  the  part  of  her  husband  was 
.Instifiable  or  not,  after  the  assault  had  ceas- 
ed, she  would  be  guilty  either  of  voluntary 
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manslaughter  or  of  murder,  according  to 
whether  the  Jury  found  that  the  homldde  was 
committed  under  the  influence  of  an  irresist- 
ible impulse  of  passion,  Justified  by  the  prov- 
ocation giyen,  or  in  d^berate  revenge.  The 
defendant's  admission  tended  only  to  prove 
her  guilt  of  one  specific  act  of  adultery;  and, 
even  when  It  Is  allowable  for  the  state  to 
prove  bad  character,  It  cannot  be  shown  by 
proof  of  specific  acts.  It  Is  very  easy  to  see 
that  this  testimony  was  extremely  preju- 
dicial to  the  accused.  By  breaking  down  her 
character  before  the  Jury,  her  statement  as 
to  what  occurred  in  the  difficulty  between  her 
husband  and  herself,  which  resulted  in  the 
homicide,  would  be  discredited.  If  not  anni- 
hilated. Upon  this  ground  of  the  motion  for 
a  new  trial  we  think  a  new  trial  should  have 
been  granted,  and  the  court's  refusal  to 
grant  the  motion  should  be  reversed. 
Judgment  reversed. 


(14  Ga.  App.  273) 

CENTRAL  OF  GEORGIA  RY.  CO.  v. 
O'KELLY.    (No.  5347.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Byllahua  by  the  Court.) 

1.  Appeal  and  £«bbob  (5  1003*)— Verdict- 
Evidence. 

This  was  a  suit  for  damages  for  personal 
injuries.  The  defendant  admitted  negligence, 
but  contended  that  the  plaintiff  was  not  in- 
jured. In  the  reviewing  court  it  is  insisted 
that  the  verdict  for  $5,550  is  excessive,  and 
that  the  plaintiff  in  error  is  entitled  to  a  new 
trial  on  account  of  certain  newly  discovered 
evidence.  The  plaintiff  testified  that  the  train 
was  derailed  while  he  was  in  the  baggage  car, 
in  which  he  had  been  invited  to  ride  by  the 
defendants  so  as  to  accompany  a  son  who  was 
ill,  and  tnat  be  was  struck  by  a  trunk  which 
was  precipitated  against  him,  and  by  other  ob- 
jects in  tne  car.  He  further  testified  that  he 
suffered  severely  from  the  injury  thus  received, 
and  was  still  suffering  at  the  trial,  which  took 
place  several  months  after  the  cause  of  action 
arose;  that  he  had  been  under  the  treatment 
of  a  physician,  and  that  his  hip  joint  had  been 
in  a  plaster  cast  ever  since  his  injury,  which 
had  grown  worse  from  day  to  day,  and  that  he 
was  still  under  the  treatment  of  a  physician ; 
that  at  the  time  of  the  injury  he  weighed  147 
pounds  and  was  able  to  earn  from  $75  to  SlOO 
per  month;  that  at  the  time  of  the  trial  he 
weighed  111  pounds  and  was  not  able  to  earn 
anything.  There  was  testimony  for  the  defend^ 
ant  tending  to  show  that  the  plaintiff  had  not 
been  injured,  and  that  he  stated  to  different 
persons,  after  the  derailment,  that  he  bad  not 
been  injured  in  any  way.  Certain  physicians 
corroborated  the  plaintiff  as  to  the  extent  of  his 
injuries.  The  alleged  newly  discovered  evi- 
dence consisted  of  an  affidavit  of  a  witness  that 
the  plaintiff  had  stated  to  him  that  be  received 
no  injuries,  and  had  indicated  to  him  the  posi- 
tion of  trunks  and  other  objects  in  the  car. 
Attached  to  this  affidavit  was  a  diagram  of  the 
car,  purporting  to  show  the  location  of  each  of 
the  several  trunks,  and  of  other  objects  in  the 
car.  Even  conceaing  that  the  apparent  pre- 
ponderance of  evidence  was  against  the  plain- 
tiff and  tended  to  show  that  be  was  either  not 
injured  at  all  or  not  to  such  an  extent  as  he 
claimed,  yet  the  evidence  was  sufficient  to  au- 
thorize the  verdict  in  his  favor;  and,  this  ver- 
dict having  received   the  approval  of  the  trial 


judge,  this  court  has  no  power  to  hold  that  the 
jury  erred  in  finding  tnat  th^  plaintiff  was 
injured  aa  he  claimed.  See  Southern  Railway 
Company  v.  Daughdrill,  11  Ga.  App.  603,  75 
S.  E.  925 ;  Mayor,  etc.,  of  Savannah  v.  Dnfour, 
13  Ga.  App.  61,  78  S.  B.  779. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  8938-3943;  Dec.  Dig.  | 
1003.*] 

2.  Appeal  and  Bbbob  (t  1004*)— Damages  (| 
132*)— Personal  Injuries— Excessive  Re- 
covery. 

While  the  verdict  was  am^e,  it  was  not 
excessive  as  a  matter  of  law.  The  only  meas- 
ure of  damages  is  the  enlightened  conscience  of 
an  impartial  jury,  and  it  is  only  in  extreme 
cases  that  a  court  can  say  a  given  amount 
found  as  damages  for  pain  and  suffering  is  ex- 
cessive as  a  matter  of  law.  Southern  Bell  T.  & 
T.  Co.  V.  Shamos,  12  Ga.  App.  463,  468  (2), 
77  S.  E.  312.  314  (2). 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3944-3947;  Dec.  Dig.  S 
1004;*  Damages.  Cent.  Dig.  {§  372-^85,  396; 
Dec.  Dig.  S  132.*] 


3.  New  Trial   (§  99*)— Newly  Discovered 

Evidence— Discretion. 

The  ground  of  the  motion  for  a  new  trial, 
based  on  alleged  newly  discovered  evidence,  was 
addressed  to  the  sound  discretion  of  the  trial 
judge,  and  there  was  no  abuse  of  discretion  in 
the  present  instance  in  overruling  the  motion. 
See  Buchanan  v.  State,  11  Ga.  App.  757,  76 
S.  E.  73 ;  Duke  v.  State,  11  Ga.  App.  814,  76 
S.  E.  368;  Betts  Company  v.  Hancock,  139 
Ga.  198,  77  S.  E.  77 ;  Miller  v.  State.  139  Ga. 
716,  78  S.  E.  181. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  201,  207 ;   Dec  Dig.  S  99.*] 

Error  from  City  Court  of  SandersvUle ;  B. 
W.  Jordan,  Judge. 

Action  by  T.  M.  O'Kelly  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

F.  H.  SalTold,  of  Swainsboro,  Lawton  ft 
Cunningham,  of  Savannah,  and  J.  J.  Harris, 
of  SandersvUle,  for  plaintiff  in  error.  O.  A 
Nix,  of  LawrencevlUe,  Hall  ft  Roberts,  of 
Macon,  and  Hardwlck  ft  Wright,  of  Sandera- 
ville,  for  defendant  In  error. 

POTTLE,  J.    Judgment  affirmed* 


(14  Ga.  App.  376) 
JENKINS  V.  STATE.    (No.  5,351.) 
(Conrt  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(8yllahu9  ly  the  Court.) 

1.  Cbiminal  Law  (§  13*)— Right  to  Impose 
Sentence 

Secaon'l75  of  the  Penal  Code  of  1910 
creates  a  crime  bat  provides  no  punishment  for 
its  commission 

[Ed.    Note.— For   other   cases,    see  Criminal 
Law,  Cent.  Dig.  §i  13,  14;   Dec.  Dig.  S  13.»] 

2.  Criminal  Law  (§§  9,  13*)— "Crime"— Na- 
ture AND  Elements  — Penalty— "Misde- 
meanor." 

In  this  state  "a  crime  or  misdemeanor 
shall  consist  in  the  violation  of  a  public  law,  in 
the  commission  of  which  there  shall  be  a  union 
or  joint  operation  of  act  and  intention,  or 
criminal  negligence."    The  punishment  is  not  a 


*For  other  cas«s  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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part  of  the  crime,  but  is  simply  a  consequence 
flowing  from  its  commission. 

[Ed.  Note.—For  other  cases,  see  Criminal 
LaiKr.  Gent  Dig.  f§  8,  9,  18,  14;  Dec  Dig.  §S 
9,  13.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  173e-1740;  vol.  8,  p.  7623;  vol 
5,  pp.  4533-4535;   vol.  8,  p.  7722.] 

8.  BuBcnoNs  (S  90*)— Disqualification  of 
BuicTOB— Conviction  of  Crime. 

The  crime  denounced  by  section  175  of  the 
Penal  Code  of  1910  being  one  involving  moral 
turpitude,  conviction  thereof  deprives  the  of- 
fender of  the  right  to  register,  vote,  or  hold  an 
office  of  honor  or  trust  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  87;   Dec.  Dig.  §  90.*] 

4.  Cbiminal  Law  (|  290*)— Plea  or  Autbe- 
Fois  Convict. 

The  authorities  are  in  conflict  as  to  wheth 
er  at  common  law  the  plea  of  autrefois  convict 
must  set  out  a  valid  judgment  of  conviction, 
or  whether  it  is  sufiicient  if  a  verdict  of  guilty 
on  a  valid  indictment  be  shown.  Under  the 
practice  prevailing  in  this  state,  it  would  seem 
that  if  the  plea  showed  a  valid  verdict  upon  a 
good  indictment,  it  would  not  be  demurrable 
merely  because  it  was  not  alleged  that  a  valid 
judgment  of  conviction  had  been  entered  upon 
the  verdict. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  666;   Dec.  Dig.  §  290.*]    . 

5.  Ceiminal  Law  (§  162*)— Fobmee  Jeofaedy 

— •*LlBEBTY." 

The  principle  of  the  common -law  maxim, 
•Nemo  debet  bis  vezari  eadem  causa,"  as  ap- 
plied to  criminal  prosecutions,  has  been  ex- 
pressed in  our  Constitution  in  the  following 
language:  "No  person  shall  be  put  in  jeopardy 
of  life  or  liberty  more  than  once  for  the  same 
offense,  save  on  his  own  motion  for  new  trial, 
after  conviction,  or  in  case  of  mistrial."  lib- 
erty, as  here  used,  is  not  confined  to  detention 
of  tne  person,  but  embraces  every  inalienable 
right  of  the  citizen.  It  includes  freedom  of  lo- 
comotion, freedom  of  contract,  and  freedom  to 
do  and  perform  all  those  things  which  are  re- 
garded as  inalienable  rights;  and,  as  applied 
to  male  citizens  who  are  otherwise  qualified,  it 
includes  the  right  to  vote  and  hold  anv  office  of 
honor  or  trust  in  this  state  (citing  Words  and 
Phrases,  vol.  5,  p.  4126;  see,  also,  vol.  8,  pp. 
7705,  7706.] 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  285;    Dec.  Dig.  S  162.*] 

8.  Cbiminal  Law  (§  163*)— Formeb  Jeopardy 
— What  Constitutes. 

It  follows  that  where  one  has  been  con- 
victed of  a  crime  involving  moral  turpitude, 
with  the  consequent  loss  of  the  right  to  vote 
and  hold  office  in  this  state,  he  is  deprived  of 
a  liberty,  within  the  meaning  of  the  constitu- 
tional guaranty,  and  cannot  be  again  put  on 
trial,  under  another  indictment,  charging  an  of- 
fense of  the  same  nature,  growing  out  of  the 
Bame  transaction,  even  though  the  first  con- 
viction did  not  subject  him  either  to  fine  or  im- 
prisonment. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  288;   Dec.  Dig.  §  163.*] 

7.  Cbiminal  Law  (|  192*)— Fobmeb  Jeopabdt 
— **New  Tbial." 

The  foregoing  is  true  notwithstanding,  up- 
on a  direct  bill  of  exceptions  assigning  error  on 
the  imposition  of  sentence  upon  the  first  in- 
dictment, the  convict  procured  a  decision  in  the 
re'^'iewing  court  that  the  sentence  imposed  was 
illeg:al.  Filing  an  objection  to  the  imposition 
of  sentence  and  securing  a  reversal  of  the  judg- 
ment refusing  to  sustain  the  objection  is  nei- 


ther within  the  letter  nor  within  the  spirit  of 
the  exception  to  the  constitutional  guaranty 
which  denies  the  right  to  plead  former  jeopardy 
in  case  a  new  trial  is  procured  by  the  convict 
on  his  own  motion.  A  new  trial  is  a  re- exami- 
nation of  the  facts  in  issue  and  cannot  be  bad 
so  long  as  the  verdict  remains  unreversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  376,  377,  379;  Dec.  Dig.  ^ 
192.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4788-^790.] 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Will  Jenkins  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

See,  also,  79  S.  E.  861. 

PulUam  Proffitt,  of  Elberton,  for  plaintiff 
in  error.  Boozer  Payne,  Sol.,  of  Elberton, 
for  the  State. 

.  POTTLE,  J.  The  plaintiff  in  error  was 
oonyicted,  and  brought  the  case  to  a  previous 
term  of  this  court  At  that  time  he  made 
the  point  that  the  indictment  was  not  a  good 
indictment  for  larceny  from  the  honse,  under 
section  176  of  the  Penal  Code,  because  it  fail- 
ed to  allege  that  the  goods  were  "privately" 
stolen.  He  contended  that,  if  the  indictment 
was  sustainable  at  all,  it  was  good  only  un- 
der section  175,  and  that  no  penalty  was  pro- 
vided by  law  for  the  violation  of  this  section. 
Following  the  decision  of  the  Supreme  Court 
in  Kimbrough  v.  State,  101  Ga.  583,  29  S.  E. 
39,  this  court  held  that  the  indictment  was 
good  under  section  175,  though  it  omitted  the 
word  "privately,"  and  that  it  could  not  be 
sustained  under  section  176.  We  held  fur- 
ther that  no  penalty  was  prescribed  for  a  vi- 
olation of  section  175,  and  that  for  this  rea- 
son the  court  erred  in  overruling  the  objec- 
tion of  the  accused  to  the  imposition  of  sen- 
tence.    13  Ga.  App.  ,  79  S.  E.  861.     The 

effect  of  this  decision  was  that  the  accused 
could  be  indicted  and  tried  under  section 
175,  but  that  he  was  not  subject  to  be  sen- 
tenced either  for  a  felony  or  a  misdemeanor. 
The  questions  then  decided  arose  upon  a  de- 
murrer to  the  indictment,  and  upon  the  over- 
ruling of  an  objection  to  the  imposition  of 
sentence  as  for  a  misdemeanor.  After  the 
decision  Just  referred  to  was  rendered,  the 
plaintiff  in  error  was  arraigned  under  an  in- 
dictment charging  him  with  simple  larceny, 
growing  out  of  the  same  transaction  as  that 
disclosed  in  the  first  indictment.  He  pleaded 
the  former  conviction  in  bar  of  the  prosecu- 
tion. His  plea  was  stricken  on  demurrer, 
and  he  excepted. 

[1]  1.  The  question  presented  by  the  rec- 
ord is  both  novel  and  interesting  and  Is  one 
of  first  impression  in  this  state.  Were  it  not 
for  the  decision  of  the  Supreme  Court  in 
Kimbrough  v.  State,  101  Ga.  583,  29  S.  B.  39. 
we  would  be  inclined  to  hold  that  section  175 
of  the  Penal  Code  is  merely  definitive  and 
was  not  intended  to  create  an  offense  sepa- 


•For  other  cases  sne  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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rate  and  distinct  from  larceny  from  the 
house,  as  defined  In  section  176.  That  deci- 
sion is,  however,  controlling  authority  and 
must  be  followed.  It  is  there  directly  held 
that  an  Indictment  under  section  175  Is  good, 
and  that  a  violation  of  that  section  consti- 
tutes a  crime.  The  crime  thus  created  is  not 
denominated  a  misdemeanor,  and  no  felony 
punishment  is  prescribed.  This  being  so,  we 
were  compelled  to  hold,  when  the  question 
was  presented  to  us  In  the  former  case,  that 
the  sentence  Imposed  by  the  court  on  the  for- 
mer trial  was  Illegal  and  should  have  been 
set  aside. 

[2]  2.  In  view  of  the  decision  In  Klmbrough 
T.  State,  we  need  not  enter  into  any  meta- 
physical discussion  of  the  question  whether 
there  can  be  such  a  thing  as  a  crime,  unless 
some  penalty  is  provided  for  the  commission 
of  the  act  claimed  to  be  a  crime.  According 
to  Blackstone,  every  person  Is  bound  in  con- 
science not  to  do  an  act  which  is  malum  in 
se,  and  the  doing  of  every  such  act  is  a  crime, 
whether  It  is  so  declared  or  not  1  Bl.  Ck>m. 
56-^58.  In  this  state  "a  crime  or  misdemean- 
or shall  consist  in  a  violation  of  a  public 
law,  in  the  commission  of  which  there  shall 
be  a  union  or  joint  operation  of  act  and  in- 
tention, or  criminal  negligence."  Penal  C!ode, 
I  81.  Our  law,  therefore,  recognizes  no 
crimes  save  such  as  consist  in  the  violation 
of  a  public  law.  There  are  no  common-law 
offenses  in  this  state.  It  is  to  be  noted,  how- 
ever, that,  under  the  Code  definition  of  a 
crime,  neither  the  imposition  of  a  fine  nor 
sentence  of  Imprisonment  is  essential  to  make 
the  act  a  crime.  Penalty  is  no  part  of  the 
crime  but  is  simply  a  consequence  flowing 
from  its  commission.  In  some  of  the  states 
penalty  is  an  ingredient  in  the  crime  by  ex- 
press provision  of  law,  but,  as  has  been  seen, 
this  is  not  true  in  this  state. 

[3]  3.  It  being  settled  that  the  original  in- 
dictment under  section  175  charged  a  crime, 
and  that  crime  being  one  Involving  moral 
turpitude  (that  \b  to  say,  a  crime  which  is 
malum  in  se),  there  is  a  penalty  attached  to 
the  commission  of  the  act,  notwithstanding 
it  is  not  followed  by  either  fine  or  imprison- 
ment. By  express  provision  of  our  law,  a 
person  convicted  of  larceny,  unless  pardon- 
ed, "shall  not  be  permitted  to  register,  vote, 
or  hold  an  office,  or  appointment  of  honor  or 
trust  in  this  state."  Penal  Ck)de,  {  1077.  It 
will  thus  be  seen  that  serious  consequences 
in  the  way  of  punishment  flow  from  the  com- 
mission of  the  act,  even  though  the  offender 
may  not  be  subject  to  either  fine  or  impris- 
onment 

[4]  4.  There  seems  to  have  been  some  doubt 
whether  at  the  common  law,  under  a  plea  of 
former  conviction,  it  was  necessary  to  set  out 
the  Judgment  of  conviction,  or  whether  It  was 
sufficient  to  aver  merely  that  a  verdict  of 
guilty  had  been  rendered  on  an  indictment 
which  appeared  on  Its  face  to  be  good.  At 
common  law  the  conviction  was  by  verdict; 


and  the  prisoner  was  attainted  by  the  judg- 
ment The  old  plea  of  autrefois  attaint  has 
become  obsolete,  and  the  plea  of  autrefois 
convict  is  now  employed  In  all  cases  where 
former  conviction  Is  sought  to  be  pleaded.  A 
number  of  the  common-law  authorities  are 
collected  and  referred  to  by  the  Supreme 
Court  of  Connecticut  in  State  v.  Benham,  7 
Conn.  414,  from  which  this  conflict  appears. 
See,  also,  1  Bishop's  New  Criminal  Law,  { 
1021  (3),  where  the  author  takes  the  view 
that  there  must  be  a  valid  judgment  of  con- 
viction before  the  plea  of  autrefois  convict 
will  lie.  We  need  not  definitely  decide  wheth- 
er a  plea  of  former  conviction  which  dis- 
closes a  valid  verdict  of  guilty  would  be  sub- 
ject to  demurrer  merely  because  it  failed  to 
allege  that  no  judgment  had  been  entered  up. 
It  would  seem,  however,  that  under  the  prac- 
tice in  this  state,  It  would  be  sufficient  to 
show  that  a  verdict  of  guilty  had' been  re- 
turned on  a  valid  indictment  for  an  offense  of 
a  similar  nature,  growing  out  of  the  same 
transaction  referred  to  in  the  second  indict- 
ment 

[6]  5.  The  common-law  maxim,  *'Nemo  de- 
bet bis  vexari  eadem  causa,**  as  applied  to 
criminal  prosecutions,  has  been  embodied  in 
the  Constiltutlon  of  the  United  States  and  In 
the  Constitutions  of  most  of  the  states,  in 
.varying  forms.  It  appears  in  the  Consti- 
tution of  the  United  States  In  this  language : 
''Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  Jife  or 
limb.**  The  provision  of  our  Constitution  is 
as  follows :  ''No  person  shall  be  put  in  Jeop- 
ardy of  life  or  liberty  more  than  once  for 
the  same  offense,  save  on  his  own  motion  for 
a  new  trial,  after  conviction,  or  in  case  of 
mistrial.'*  The  several  varying  provisions  of 
the  Constitutions  haverec^ved  substantially 
the  same  construction,  and,  generally  speak- 
ing, the  disposition  of  all  the  courts  has  been 
to  construe  the  guaranty  liberally  in  favor  of 
one  claiming  its  protection.  The  question  is : 
Was  the  accused  in  jeopardy  of  his  liberty 
under  the  first  Indictment?  And  this  ques- 
tion narrows  itself  into  an  inquiry  as  to 
whether  the  right  to  register  and  vote  and 
hold  office  is  a  liberty  within  the  meaning  of 
the  constitutional  guaranty.  In  Central  Rail- 
road Co.  V.  State,  54  6a.  401,  the  court  refer- 
red to  a  franchise  as  being  a  particular  privi- 
lege or  right  granted  by  a  prince  or  sovereign 
to  an  Individual  or  to  a  number  of  persons, 
and  said  that  in  this  sense  a  franchise  was  a 
synonym  for  liberty.  In  People  v.  Goodwin, 
18  Johns.  (N.  Y.)  188,  9  Aul  Dec.  203,  it  was 
said  that  jeopardy  of  limb,  as  used  in  the 
Constitution  of  the  United  States,  meant  dep- 
rivation of  liberty,  and  had  substantially 
the  same  meaning  as  the  word  "liberty/*  as 
used  in  the  "due  process  clause"  of  the  feder- 
al Constitution.  It  would  be  giving  too  nar- 
row a  meaning  to  the  word  "liberty"  to  make 
it  apply  solely  to  freedom  of  locomotion.  A 
state  imprisons  one  of  its  citizens  as  a  pun- 
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ishment  for  criine  In  order  to  compel  the  dep- 
rivation of  certain  rights  which  Inherently 
belong  to  the  citizen. 

In  this  state  a  convict  is  deprived  of  cer- 
tain of  the  rights  of  a  citizen,  but  is  allowed 
to  retain  certain  others ;  for  instance*  he  has 
absolute  freedom  of  contract^  and  the  right  to 
dispose  of  his  property  by  will,  and  generally 
retains  the  enjoyment  of  all  his  property 
lights.  He  is,  however,  deprived  of  most  of 
his  personal  rights,  and  the  state  imprisons 
him  in  order  to  make  sure  that  he  will  suffer 
this  punishment  The  actual  imprisonment 
of  his  person  is  no  more  a  deprivation  of  cer- 
tain of  his  liberties  than  it  would  be  if  he 
was  deprived  of  them  in  any  other  way.  To 
deny  a  citizen  the  right  to  vote  and  the  right 
to  hold  office  is  certainly  a  serious  interfer- 
ence with  his  liberty.  One  of  the  most  cher- 
ished rights  of  the  citizen  is  the  right  to  take 
part  in  the  affairs  of  government,  and,  if  he 
be  deprived  of  this,  a  right  is  destroyed  which 
it  took  centuries  to  obtain.  After  conviction 
of  any  offense  involving  moral  turpitude, 
the  law  does  not  content  itself  with  the  mere 
declaration  that  the  convict  shall  not  have 
the  liberty  to  vote  or  hold  office,  but  it  pro- 
vides the  machinery  for  the  enforcement  of 
this  deprivation.  It  prevents  the  registrars 
from  permitting  him  to  register  as  a  voter, 
and  it  prohibits  the  managers  of  an  election 
from  accepting  his  vote;  and,  if  elected  to 
an  office  of  honor  or  trust,  he  could  be  ousted 
by  quo  warranto.  So  it  cannot  be  doubted 
that,  where  one  is  tried  for  an  offense  Involv- 
ing moral  turpitude,  these  liberties  of  his  are 
in  Jeopardy.  No  extended  discussion  of  the 
word  "liberty**  need  be  entered  upon.  It  in- 
cludes freedom  of  contract,  freedom  to  do 
and  perform  all  those  things  which  are  re- 
garded as  inalienable  rights,  and  as  applied 
to  a  male  citizen,  who  is  otherwise  qualified, 
it  includes  the  right  to  vote  and  hold  any 
office  of  honor  or  trust  in  this  state.  Numer- 
ous decisions  discussing  this  question  may  be 
found'  in  5  Words  and  Phrases,  4126. 

[8]  6.  As  before  remarked, '  the  exact 
question  before  us  has  not  been  decided  in 
this  state,  but  we  are  not  without  direct  au- 
thority upon  the  point  In  Shepard  v.  Peo- 
ple, 25  N.  y.  406,  it  was  held:  *'The  plea  of 
autrefois  convict  is  supported^  by  proof  of  a 
lawful  trial  and  verdict  or  confession  on  a 
sufficient  indictment,  though  no  judgment  be 
given."  Accordingly  it  was  held  that,  where 
a  judgment  was  reversed  for  an  illegal  sen- 
tence npon  a  conviction  in  which  there  was 
no  error,  the  prisoner  must  be  discharged. 
In  the  opinion  it  was  pointed  out  that  under 
the  common  law  one  was  convicted  by  the 
verdict  of  a  Jury,  and  attainted  by  the  Judg- 
ment of  the  court  In  Kuckler  V.  People,  5 
Parker  Cr.  R.  (N.  Y.)  212,  the  plaintiff  in  er- 
ror was  Indicted  and  convicted  for  murder, 
and  it  appeared  that  the  Legislature  had  in- 
advertently repealed  the  statute  prescribing 
the   sentence  and   punishment  for  murder. 


He  was  put  on  trial  again  after  tx;e  enact- 
ment of  a  statute  fixing  punishment,  and  his 
plea  of  former  Jeopardy  was  held  good ;  the 
court  saying:  '*The  prisoner  could  not  be  de- 
prived of  the  benefit  of  that  plea  by  the  an- 
swer that  the  Judgment  pronounced  on  the 
conviction  was  Illegal.  It  was  no  fault  of 
his  that  the  Legislature  had  deprived  hini 
of  his  well-earned  deserts — ^to  be  hanged — nor 
that  the  court,  obedient  to  the  letter  of  the 
act,  pronounced  the  sentence  it  prescribed/* 
After  referring  to  the  common-law  maxim  and 
the  provision  of  the  New  York  Constitution 
embodying  that  maxim,  the  court  added:  "It 
needs  neither  argument  nor  authority  to  show 
that  these  provisions  are  applicable  to  a  case 
where,  upon  a  regular  trial,  there  has  been  a 
lawful  conviction  of  a  felony.  They  protect 
the  prisoner  from  another  trial ;  and  the  re- 
sult, under  the  statute,  is  his  absolute  dis- 
charge." The  case  just  referred  to  was  de- 
cided by  an  intermediate  court,  but  a  simi- 
lar conclusion  was  reached  by  the  Ck>urt  of 
Appeals  of  New  York  in  the  case  of  Hartung 
V.  People,  26  N.  Y.  167,  179.  We  quote  as 
follows  from  the  opinion  in  that  case:  "But 
where  neither  the  indictment  nor  the  trial 
were  subject  to  any  legal  exception,  but  the 
conviction  or  judgment  has  failed  of  Its 
natural  effect  by  the  interposition  of  the  gov- 
ernment or  of  the  prosecution,  it  would  be 
contrary  to  the  spirit  and  intention  of  the 
rule  and  of  the  constitutional  provision  in 
affirmance  of  it  if  the  accused  could  be  sub- 
jected to  another  trial  for  the  same  offense, 
and  moreover,  as  it  seems  to  me,  it  would  be 
manifestly  unjust  and  oppressive.  If  the 
Legislature  can  authorize  a  second  trial 
where  there  has  been  a  conviction  which  has 
become  ineffectual  by  its  own  interposition,  it 
may  do  so  when  there  has  been  an  acquittal. 
The  two  cases  fall  within  the  same  reason." 
[7]  7.  It  Is  urged  in  behalf  of  the  state  that 
the  exception  under  the  constitutional  guar- 
anty that  it  does  not  apply  where  a  convict 
has  obtained  a  new  trial  on  his  own  motion 
prevents  the  discharge  of  the  prisoner  in  the 
present  case.  The  reply  to  this  Is  mani- 
fest. No  motion  for  a  new  trial  was  made. 
The  plaintiff  in  error  acquiesced  in  the  ver- 
dict against  him  and.  filed  a  direct  bill  of  ex- 
ceptions complaining  of  the  imposition  of 
sentence.  This  was  not  within  the  spirit  or 
reason  of  the  exception,  which  must  be  strict- 
ly construed,  and  applies  only  to  the  award 
of  a  new  trial  on  motion  of  the  accused.  A 
new  trial  is  a  re-examination  of  the  facts  in 
issue.  Of  course,  if  the  accused  had  obtained 
a  new  trial  (that  is  to  say,  had  the  verdict  of 
guilty  been  set  aside  on  his  own  motion), 
the  case  would  have  stood  as  if  It  had  never 
been  tried.  The  indictment  could  have  been 
nol-prossed,  and  the  accused  could  have  been 
arraigned  under  the  second  indictment  In 
reply  to  the  suggestion  that  the  rule  invoked 
by  the  plaintiff  in  error  is  purely  technical 
and  tends  to  defeat  substantial  justice,  we 
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bnve  only  to  say  that  it  Is  the  law  as  we 
anderstand  it,  and  that  it  is  infinitely  better 
for  a  guilty  man  to  escape  than  it  is  for  the 
couTts  to  lay  down  a  rule  which  would  have 
the  effect  of  depriving  the  citizens  in  general 
of  one  of  the  constitutional  guaranties. 
Judgment  reversed. 

(14  Oa.  App.  274) 

McLBNDON  v.  STATE.     (No.  6,848.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

fSyllahuB  by  the  CourtJ 

1.  Time  (I  9*)— Computation— -Limitations— 
•*Two  years.** 

An  accusation  filed  on  March  16,  1012,  and 
charging  the  commission  of  an  offense  on 
March  16,  1910,  was  not  filed  "within  two  years 
after  the  commission  of  the  offense." 

[Ed.  Note.— -For  other  cases,  see  Time,  Cent 
Dig.  U  11-32;   Dec.  Dig.  §  9.*] 

(Additional  SyUalmt  by  Blditorial  Staff,) 

2.  Time  (§  10*)  —  Petition  —  Exclusion  of 
Sunday. 

Pen.  Code  1910,  1 1.  par.  8,  providing  that, 
when  a  ''number  of  days^*  is  prescribed,  and  the 
last  day  falls  on  the  Sabbath,  another  day  shall 
be  allowed  in  the  computation,  does  not  apply 
so  as  to  exclude  Sundays  where  the  computa- 
tion is  of  months  or  years. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  K  34-62;    Dec.  Dig.  {  1().*] 

3.  Time    (§    10*)  —  Computation  —  Chimin al 
Prosecutions. 

Pen.  Code  1910,  §  1,  par.  8,  providing  that, 
when  a  number  of  days  is  prescribed  for  **any 
privilege  or  the  discharge  of  any  duty,**  and 
the  last  day  falls  on  the  Sabbath^  another  day 
shall  be  allowed  in  the  computation,  does  not 
apply  to  criminal  prosecutions ;  such  a  prose- 
cution not  being  the  exercise  of  any  privilege 
or  the  discharge  of  any  duty  by  a  person  claim- 
ing a  right 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §§  34r-52 ;   Dec  Dig.  §  10.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Warren  McLendon  was  convicted  of  crime» 
and  brings  error.    Reversed. 

Hal  B.  Wimberly,  of  Dublin,  for  plaintiil 
in  error.  Geo.  B.  Davis,  of  Dublin,  for  the 
State. 


POTTLE,  J.  [1]  The  only  question  in  this 
case  is  whether  an  accusation  dated  March 
16,  1912,  and  charging  that  a  misdemeanor 
was  committed  on  March  16,  1910,  was,  on 
its  face,  barred  by  the  statute  of  limitationB ; 
there  being  no  averment  which  would  pre- 
vent the  two-year  bar  of  the  statute  from 
attaching.  Prosecutions  for  misdemeanors 
must  be  instituted  "within  two  years  after 
the  commission  of  the  offense,  and  at  no  time 
thereafter.'*  Penal  Code,  §  30  (4).  "When  a 
number  of  days  is  prescribed  for  •  ♦  • 
any  privilege,  or  the  discharge  of  any  duty, 
only  the  first  or  last  day  shall  be  counted; 
and  if  the  last  day  shall  fall  on  the  Sab- 
bath, another  day  shall  be  allowed  in  the 
computation.*'    Penal  Code,  S  1  (8). 


[2]  Growing  out  of  this  statutory  provi- 
sion, two  distinct  lines  of  decisions  have 
arisen.  Where  days  are  to  be  computed,  the 
last-quoted  provision  has  been  applied,  and 
only  the  first  or  last  counted,  and  the  l&st 
day  excluded,  if  it  falls  on  Sunday.  So, 
where  a  bill  of  exceptions  was  sued  out  on 
the  10th  day  of  a  month,  and  served  on  the 
20th  day,  it  was  held  that  the  service  was 
"within  ten  days  after  the  bill  of  exceptions 
is  signed  and  certified."  Rusk  v.  Hill,  117 
Ga.  722,  45  S.  E.  42.  Where,  however,  the 
computation  is  of  months  or  years,  section 
1,  par.  8,  is  not  applicable,  Sundays  are  not 
excluded,  and  the  right  is  lost,  unless  invoked 
on  or  before  the  day  last  preceding  the  day 
of  the  month  or  year  corresponding  to  the 
day  upon  which  the  right  accrued.  Thus,  in 
Western  &  Atlantic  Railroad  v.  Carson,  70 
Ga.  388,  it  was  held,  where  a  verdict  was 
rendered  on  appeal  in  a  Justice's  oourt  on 
October  12,  1880,  a  petition  for  certiorari, 
filed  January  12,  1881,  was  too  late:  and 
in  Peterson  v.  Georgia  Railroad  Co.,  97  6a. 
798,  25  S.  E.  370,  an  action  brought  on  Octo- 
bet  24,  1893,  for  damages  for  a  personal  in- 
Jury,  alleged  to  have  occurred  on  October  24, 
1891,  was  barred,  under  a  statute  providing 
that  such  an  action  must  be  brought  "within 
two  years  after  the  right  of  action  accrues." 
See,  also,  Hammond  v.  Clark,  136  Ga.  313, 
322,  71  S.  E.  479,  38  Lu  R.  A.  (N.  S.)  77,  where 
the  difference  in  the  method  of  calculation 
above  noted  was  recognized.  Following  the 
line  of  distinction  pointed  out  in  these  de- 
cisions, It  is  clear  that  the  accusation  was 
barred.  ' 

[3]  But,  in  addition  to  this,  it  is  manifest 
that  section  1,  par.  8,  of  the  Penal  Code  does 
not  apply  to  criminal  prosecutions.  Such  a 
prosecution  is  not  the  "exercise  of  any  privi- 
lege'* or  the  "discharge  ot  any  duty"  by  a 
person  claiming  a  right,  and  certainly  in 
criminal  prosecutions  Sundays  are  not  to  be 
excluded  in  the  calculation  of  time.  The 
language  of  the  statute  is  "two  years  after 
the  commission  of  the  offense."  The  offense 
was  commifted  on  March  16,  1910;  the  of- 
fender became  subject  to  immediate  prosecu- 
tion ;  the  statute  must  be  strictly  construed ; 
and  the  prosecution  was  barred. 

Judgment  reversed. 

(U  Qa.  App.  300) 

RIDGEWAY  V.  S,  F.  BOWSER  &  CO. 

(No.  5226.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 
(Syllabus  by  the  Court.) 

APPEA.L    AND    ERBOB    (§    193*)— CONTRACTS     (§ 

186*)— Assessment  of  Ebror— Petftion. 
Under  the  ruling  in  Kelly  v.  Strouse,  116 
Ga.  872,  43  S.  E.  280,  a  verdict  may  be  attack- 
ed by  a  direct  assignment  of  error  upon  the 
ground  that  no  cause  of  action  is  set  forth  in 
the  petition.  In  the  present  case  the  plain- 
tiffs could  have  maintained  trover,  but  since 
the  suit  was  an  action  upon  a  contract,  and 


•For  other  cases  see  same  topic  an^  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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both  the  petition  and  the  evidence  discloses 
that  there  was  no  privity  between  the  plaintiffs 
and  the  defendant,  the  court  erred  in  directing 
a  verdict  for  the  plaintiffs.  Dickson  v.  Mat- 
thews, 10  Ga.  App.  542,  73  S.  E.  705. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  1226-1238,  1240;  Dec 
Dig.  1 193;*  Contracts,  Cent  Dig.  §(  700-797; 
Dec.  Dig.  1 186.*] 

Error  from  City  Coart  of  Elberton;  Job. 
N.  Worley,  Judge  pro  hac. 

Action  by  S.  F.  Bowser  ft  Go.  against  G. 
T.  Rldgeway.  Judgment  for  plaintiffs  on  di- 
rected verdict,  and  defendant  brings  error. 
Reversed. 

W.  D.  Tntt,  of  Elberton,  for  plaintiff  in 
error.  Adams  &  Johnson,  of  Royston,  for 
defendants  In  error. 

RUSSELL,  C.  J.    Judgment  reversed. 


(14  Ga.  App.  306) 

EWING  BROS,  et  al.  v.  S.  F.  BOWSER  & 

CO.    (No.  6255.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(SyUabfu  hy  the  Court,) 

1.  Tbial  (§  139*)— Direction  of  Verdict— 
Evidence. 

The  defendant  filed  a  plea  which  suffi- 
ciently alleged  fraud  in  the  procurement  of  the 
contract  which  was  the  basis  of  the  suit,  and 
there  was  evidence  to  support  this  answer ;  and 
it  was  consequently  error  to  direct  a  verdict  in 
favor  of  the  plaintiff. 

[Ski.  Note.— For  other  cases,  see  Trial,  Cent 
D^.^  If  332,  333,  338^341,  365 ;    Dec.  Dig.  | 

2.  Estoppel  (t  78*)— Action  by  Vendor— De- 
feases—Fraud. 

The  mere  fact  that  a  purchaser  of  property, 
who  has  declined  to  receive  it,  writes  to  the 
seller  a  letter  in  which  nothing  more  is  stated 
than  that  he  is  not  in  a  position  to  take  the 
property,  does  not  preclude  the  purchaser,  when 
sued  upon  the  contract,  from  pleading  and  prov- 
ing that  the  contract  of  purchase  was  procured 
by  fraud.  The  present  case  is  distinguished  by 
its  facts  from  Fenn  v.  Ware,  100  Ga.  563,  28  S. 
E.  238,  which  simply  lays  aown  the  well-recog- 
nized principle  of  law  that,  where  a  party  gives 
one  reason  for  his  conduct  touching  a  particular 
matter,  he  cannot,  after  litigation  has  begun, 
change  his  ground  and  "mend  his  hold,"  and  put 
his  conduct  upon  another  and  different  consid- 
eration. In  the  present  case,  in  his  letter,  the 
purchaser  did  not  give  any  reason  for  refusing 
to  take  the  property,  but  merely  said,  generally, 
that  he  was  not  in  a  position  to  accept  it 

[Kd.  Note. — For  other  cases,  see  Estoppel 
Cent.  Dig.  K  204-210;  Dec  Dig.  {  78.*] 

Error  from  City  Court  of  Abbeville;  D. 
B.    Nicholson,  Judge. 

Action  by  S.  F.  Bowser  ft  Co.  against 
Ewing  Bros,  and  others.  Judgment  for 
plain  tiffs  on  directed  verdict,  and  defend- 
ants bring  error.    Reversed. 

M.  B.  Cannon,  of  Abbeville,  for  plaintiffs 
in  error.  Hal  Lawson,  of  Abbeville,  for  de- 
fendants In  error. 


(14  Ga.  App.  28^1/ 
GRAHAM  V.  WALSH.     (No.  6049.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(SyUahu^  hy  the  Court,) 

1.  Evidence  (§  317*)— Hsabbat— Admissions 
OF  One  Defendant. 

The  court  did  not  err  in  excluding  from 
the  testimony  the  alleged  admissions  of  one  of 
the  defendants  (^dio  was  in  default  and  against 
whom  a  judgment  was  rendered),  upon  the 
ground  that  as  to  the  defendant  in  error  this  tes- 
timony was  hearsay.  The  mere  fact  that  the 
defendant  in  error  is  the  sister  of  the  defend- 
ant above  referred  to,  and  lived  in  the  house 
with  him,  is  not  a  sufficient  circumstance  to 
support  the  inference  that  the  knowledge  of 
her  brother  was  communicated  to  the  defend- 
ant. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  §§  1174-1192 ;    Dec.  Dig.  {  317.*] 

2.  Animals  (§  71*)— Injury  to  Volunteer- 
Assumption  OF  KisK— Burden  of  Proof. 

According  to  the  plaintiffs  own  testimony, 
he  was  a  mere  volunteer,  and  assumed  any  risk 
attendant  upon  the  character  of  the  animal  in 
question  for  violence  or  its  viciousness  by  na- 
ture; and  he  was  therefore  not  entitled  to  re- 
cover for  injuries  consequent  upon  his  own 
choice.  Furthermore,  it  is  not  contended  that 
the  defendant  in  error  was  interested  in  the 
bull  in  question,  and,  this  being  true,  it  is  es- 
sential to  show  that  she  knew  of  the  vicious 
qualities  of  the  animal. 

[Ed.    Note.— For    other    cases,    see    Animals. 
Cent.  Dig.  §§  238-241 ;    Dec  Dig.  (  71.*] 

3.  Denial  op  Nev^  Trial. 
There  was  no  error  in  refusing  a  new  trial. 

•For  other  cases  ■••  Miine  toDic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


RUSSELL,  C.  J.    Judgment  reversed. 


(14  Oa.  App.  811) 
SMITH  V.  ANQUN.     (No.  6804.) 
(Gonrt  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(SyUahui  hy  the  Court,) 

U  liANDLORD  AND  TENANT  ((  246*)— ADVANO- 

B8  TO  Cropper— Title  to  Cbop. 

Where  supplies  are  advanced  by  a  land- 
lord to  his  cropper  to  aid  in  making  the  crop, 
the  law  confers  upon  the  landlord  title  to  the 
entire  crop  until,  not  only  the  landlord's  share 
of  the  crop,  but  the  amount  due  for  all  such 
advances  has  been  fully  paid  to  him.  Civil 
Code  1010,  I  3706.  Consequently  the  court 
erred  in  failing  to  charge  the  jury,  in  connec- 
tion with  the  instructions  as  to  the  landlord's 
share  of  the  crop,  that  title  would  not  pass  to 
the  cropper  until  he  had  paid  the  advances,  if 
any,  made  by  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S§  988-090;  Dec.  Dig.  S 
246.*] 

2.  Denial  of  New  Trial. 

The  evidence  demanded  a  finding  in  be- 
half of  the  plaintiff,  and  it  was  error  to  refuse 
a  new  trial. 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Action  by  A.  M.  Smith  against  T.  S.  Ang- 
Iln,  Sr.  Judgment  for  defendant,  and  plain- 
tifT  brings  error.     Reversed. 

M.  E.  O'Neal  and  Jno.  R.  Wilson,  both  of 
Bainbridge,  for  plaintiff  in  error.  P.  D. 
Rich,  of  Colquitt,  for  defendant  in  error. 

ROAN,  J.     Judgment  reversed. 
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Error  from  City  Court  of  Savannah; 
Davis  Freeman,  Judge. 

Action  by  A.  N.  Grabam  against  Mary 
Walsh.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  B.  Stubbs,  of  Savannah,  for  plaintiff  to 
error.  Edward  S.  Elliott,  of  Savannah,  for 
defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(14  Ga.  App.  353) 

ARMSTRONG  et  al.  v.  EQUITABLE  LIFE 
ASSUR.    SOCIETY   OF   THE    UNIT- 
ED   STATES.      (No.   5343.) 

(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 

(Syllabus  by  the  Oourt) 

1.  Insubance  (§  370*)— Policy— Cash  Sub- 
BENDEB  Value— Petition. 

A  policy  of  insurance  provided  that  in 
case  of  nonpayment  of  premiums  the  policy 
might  be  surrendered,  and  in  lieu  thereof  a 
paid-up  policy  of  a  certain  character  would  be 
issued.  There  was  no  provision  that  after  non- 
payment of  any  premium  the  policy  would  have 
a  cash  surrender  value.  After  nonpayment  of 
a  premium,  and  after  some  correspondence  with 
reference  to  surrender  of  the  policy  for  a  paid- 
up  policy,  the  assignee  of  the  policy  wrote  a  let- 
ter inquiring  whether  the  policy  had  a  "cash 
surrender  value,**  to  which  an  agent  of  the  com- 
pany replied  in  a  letter  as  follows:  ''I  am  in 
receipt  of  your  letter  of  the  6tfa  inst.»  in  further 
reference  to  policy  #943453— Daly.  Upon  re- 
ferring to  the  policy  you  will  find  that  the  pres- 
ent cash  value'  of  same  is  $612.  I  inclose  here- 
with the  necessary  voucher  to  be  signed  by  all 
parties  interested,  and  which  is  to  be  sent  to  me. 
together  with  the  policy,  and  all  assignments  and 
reassignments,  and  the  matter  will  be  given  at- 
tention.'* Later  the  assignee  of  the  policy  offer- 
er to  surrender  the  policy  and  demanded  pay- 
ment of  the  "cash  value.*  The  insurance  com- 
.  pany  denied  liability  on  the  policv  and  refused 
to  pay  a  cash  value.  Thereupon  the  present  ac- 
tion was  brought  to  recover  the  alleged  cash 
surrender  value  of  the  policy.  The  petition  al- 
leged that  the  writer  of  the  above-quoted  letter 
was  duly  authorized  by  the  defendant  company 
to  write  the  letter.  The  policy  provided  that 
the  contract  could  not  be  varied  except  in 
writing  and  by  one  of  certain  named  officers 
of  the  companv.  It  was  not  alleged  that  the 
writer  of  the  letter  was  one  of  these  officers. 
Held,  there  being  no  provision  in  the  policy  for 
the  payment  of  any  sum  of  money  after  the  pol- 
icy had  become  lapsed  by  nonpayment  of  premi- 
ums, no  cause  of  action  upon  the  policy  was  set 
forth  in  the  petition. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  §§  194,  940 ;   Dec.  big,  |  370.*] 

2.  Insubance  (|  369*)  — Cash  Subbendeb 
Value  —  iNnEPENDENX  Contbact  —  Essen- 
tials. 

The  alleged  contract  to  pay  cash,  being  a 
separate  and  independent  undertaking,  not  pro- 
vided for  by  the  policy,  cannot  be  the  basis  of 
a  cause  of  action,  unless  it  contains  the  essen- 
tial elements  of  a  contract.  The  letter  relied 
upon  is  not  a  contract,  and  does  not  contain 
any  promise  to  pay  any  sum  of  money,  but 
amounts  merely  to  a  statement  that,  if  certain 
conditions  will  be  complied  with,  the  request  for 
the  payment  of  a  sum  of  money  "will  be  given 
attention.**  Even  if  the  letter  had  contained  a 
distinct  promise  to  pay,  there  was  no  considera- 
tion for  the  promise,  and  for  this  reason  it  can- 
not be  enforced.     At  the  time  the  letter  was 


written  the  ri^ht  to  have  a  paid-up  policy  is- 
sned  had  expired,  the  policy  had  absolutely 
lapsed,  and  the  promise  of  the  defendant's  agent 
to  pay  the  plaintiffs  a  sum  of  money  was  a  mere 
nudum  pactum. 

[Ed.  Note.—For  other  cases,  see  Insurance, 
Cent.  Dig.  H  937,  938 ;   Dec.  Dig.  {  369.*] 

8.  Poliot  — Cash  Subbbndbb  Valtts  — I^m- 

TION. 

Under  the  rulings  above  made,  the  petition 
set  forth  no  cause  of  action,  even  if  the 
allegation  in  reference  to  the  authority  of  the 
agent  to  write  the  letter  suHiciently  shows  that 
the  company  itself  had  directed  that  the  letter 
be  written. 

Error  from  City  Court  of  Richmond  Coun- 
ty; Wm.  F.  Eve,  Judge. 

Action  by  J.  P.  Armstrong  and  others 
against  the  Equitable  Life  Assurance  Society 
of  the  United  States.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain- 
tiffs In  error.  Bryan  Camming  and  Jos.  B. 
Cummlng,  both  of  Augusta,  for  defendant  in 
error. 

ROAN,  J.    Judgment  affirmed. 

a4  Ga.  App.  321) 
BELL  ▼.  WILKINSON.  (No.  5346.) 
(Court  of  Appeals  of  Georgia.    Jan.  27»  1914.) 

(8yUabu8  hy  the  Court.)     ' 

SUFFIOIENOT  OF  EVIDENCE. 

The  evidence  fully  authorized  the  verdict* 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge: 

Action  between- Geo.  L.  Bell,  as  guardian,, 
and  A.  J.  Wilkinson.  From  the  Judgment* 
Bell  brings  error.    Affirmed. 

W.  y.  Custer  and  R.  G.  Hartsfleld,  both 
of  Balnbridge,  for  plaintiff  in  error.  W. 
M.  Harrell,  and  Jno.  R.  Wilson,  both  of 
Balnbridge,  for  defendant  in  error, 

ROAN,  J.    Judgment  affirmed. 


(li  Ga.  App.  821> 
WATKINS  T.   FOUNTAIN.     (No.   5345.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.> 

(Syllabus  by  the  Court.) 

"L  EvioBNCE  (§  208*)— Admissibiutt— Plead- 
ings IN  Anothee  Case. 

In  the  trial  of  an  action  for  the  recovery 
of  money  alleged  to  be  due  under  a  contract,  it 
is  not  erroneous  to  admit  in  evidence  a  part  of 
the  defendant's  answer  in  another  case  between 
the  same  parties  and  as  to  the  same  matter, 
which  contains  an  admission  that  the  terms  of 
the  contract  were  as  contended  by  the  plaintiff. 
If  any  other  portion  of  the  answer  explained  or 
modified  this  adn^ission,  the  plaintiff  might  have 
introduced  it  in  evidence;  but  this  did  not  ren- 
der inadmissible  the  paragraph  introduced  in 
evidence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  M  7ia-725 ;   Dec.  Dig.  (  208.^ 
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2.  Affeax.  and  Ebbob  (I  10S2*)— Habmlbss 
Ebbob— Admission  of  bvidencb. 

It  was  prejudicially  erroneous  to  admit  in 
evidence  a  statement  of  payments  alleged  to 
have  been  made  by  the  defendant  for  material 
and  labor  under  the  building  contract  between 
the  parties.  The  statement  in  the  present  in- 
stance was  beneficial  to  the  defendant,  since  it 
show^  that,  if  he  was  indebted  at  all,  his  in- 
debtedness was  in  a  much  smaller  sum  than 
the  Jury  found  in  the  plaintifiTs  favor. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {(  4171-4177;  Dec.  Dig.  ( 
1052.^] 

3.   NBW   TBIAL  (8  71*)— GBOUNDft—SUFFIOBBN- 
or  OF  EVIDENCX. 

The  evidence  was  conflicting  on  the  main 
issue  in  the  case,  which  was  whether  or  not  the 
defendant  had  deducted  from  the  contract  price 
due  the  plaintiff  the  value  of  the  material  which 
was  not  used  in  the  building,  but  which  the  de^ 
fendant  sol^  appropriating  the  proceeds  to  his 
own  use.  Under  the  plaintiff's  contention  he 
was  to  furnish  the  material  and  do  the  work. 
The  defendant  was  to  pay  for  the  material  and 
deduct  tbe  cost  thereof  from  the  contract  price, 
and  then  pay  the  plaintiff  the  difference.  The 
evidence  authorized  the  jury  to  find  ^  that  the 
defendant  had  deducted  the  cost  of  the  material 
which  was  not  used  in  the  building,  and  that  for 
tills  reason  he  was  liable  to  pay  the  plaintiff 
the  value  thereof.  The  charges  complained  of 
were  adjusted  to  the  issue  as  made  by  the  evi- 
dence, and  there  was  no  abuse  of  discretion  in 
overriding  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  144,  145 ;   Dec.  Dig.  t  71.*] 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Judge. 

Action  by  V.  J.  Fountain  against  B.  a 
Watkins.  Judgment  for  plalntUf,  and  de- 
fendant brings  error.     Afilrmed. 

Fred  T.  Lanier,  of  Statesboro,  for  plain- 
tiff in  error.  Brannen  &  Booth,  of  States- 
boro, for  defendant  in  error. 

BUSSELL,  0.  J.    Judgment  affirmed. 


HAKRIS  ▼.  STATE.     (No.  6322.)  l 
<Gourt  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yllahi»9  by  the  Court.) 

1.  Weapons   (f  3*)  — Cabbtinq  Weapons  — 

OONSTBUCTION   OP   STATUTES. 

The  act  approved  August  12,  1910  (Laws 
1910,  p.  134),  which  prohibits  any  person  from 
having  or  carrying  a  pistol  without  first  ob- 
taining a  license,  should  receive  a  reasonable 
construction  in  accord  with  the  legislative  pur- 
X>ose  in  enacting  it. 

[Ed.    Note.~For   other  cases,   see   Weapons, 
Cent.  Dig.  (  3;   Dec  Dig.  S  3.*] 

2.  Weapons  (8  13*)  —  Cabbting  Weapons  — 
Gbivinal  Offense. 

It  would  be  unreasonable  to- suppose  that 
the  Legislature  ever  intended  to  prohibit  the 
use  of  a  pistol  where  its  use  is  really  necessary 
by  one  who  knows,  or  has  good  and  ample  rea- 
son to  apprehend,  that  an  act  of  adultery  is 
impending  or  actually  in  progress  between  hia 
wife  and  a  despoiler  of  his  home  (or  to  prohibit 
a  person's  use  of  a  pistol  in  any  similar  case 
-where  the  use  of  a  pistol  as  a  weapon  of  de- 
fense may  be  necessary  and  thus  by  law  be 
justifiable),  by  requiring  such  a  one  to  wait  un- 
til he  oan  go  to  the  ordinary's  ofiice  of  the 
county  of  his   residence  and   obtain  a  license, 


before  he  is  permitted  to  nse  a  pistol  for  the 
protection  of  bis  family,  or  to  prevent  an  adul- 
tery with  his  wife,  or  even  to  take  a  pistol  in- 
to his  manual  possession. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  SS  16,  17 ;   Dec  Dig.  S  13.*] 

3.  Weapons  (t  13*)  —  Cabbtinq  Weapons  — 
Cbiminal  Offense. 

When,  in  a  sudden  emergency,  the  use  of 
a  pistol  is  absolutely  necessary  for  the  defense 
of  one's  person,  his  family,  or  his  property,  the 
temporary  manual  possession  of  a  pistol  for  the 
purpose  of  defense,  or  the  defense  of  one's  fam- 
ily or  property,  and  the  momentary  carrying 
of  the  pistol  on  that  occasion,  and  for  that  pur- 
pose only,  is  not  unlawful. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  {§  16,  17;   Dec  Dig.  f  13.'] 

4.  Denial  of  New  Tbiai/— Ebbob. 

The  court  erred  in  excluding  testimony  as 
complained  of  in  the  motion  for  a  new  trial, 
and  in  refusing  to  charge  the  jury  as  requested ; 
and  a  new  trial  should  have  been  granted. 

Pottle,  J.,  dissenting. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge.* 

Tom  Harris  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Reversed* 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  In 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrights- 
vllle,  for  the  State. 

RUSSELI^  C.  J.   Judgment  reversed. 

POTTLE,  J.  (dissenting).  This  is  a  case 
where  I  must  draw  a  distinction  between  the 
man  and  the  judge.  As  a  man,  my  sympathy 
is  entirely  with  the  outraged  husband,  If  his 
statement  of  the  transaction  be  true,  and  I 
wish  that  the  law  might  be  as  announced  by 
the  majority.  As  a  judge,  I  have  nothing  to 
do  with  what  the  law  ought  to  be,  but  only 
with  what  it  Is.  There  is  no  such  exception 
in  the  statute  as  the  one  declared  by  the 
court,  and  I  do  not  think  we  have  any  au- 
thority to  read  It  into  the  statute.  If  the 
logic  ot  the  ruling  thus  announced  be  fol- 
lowed, every  trial  for  a  violation  of  this  stat- 
ute will  develop  into  a  determination  of  the 
issue  whether  or  not  the  accused  was  carry- 
ing the  pistol  for  a  lawful  purpose.  The  law 
does  not  permit  such  an  Inquiry. 


(14  Ga.  App.  241) 
MATHIS  V.  STATE.     (No.  6315.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  ty  the  Court.) 

B'BAUD  (§  68*)  —  False  Repbesentations  — 
Sale  of  Pbopebty  Subject  to  Lien— De- 
fense. 

On  the  trial  of  one  charged  with  the  viola- 
tion of  section  714.  of  Penal  Code  1910,  where 
the  accused,  in  his  statement  to  the  jury,  claim- 
ed that  he  had  been  informed  that  the  bolder  of 
the  lien  described  in  the  indictment  consented 
for  him  to  dispose  of  the  property  covered  by 
the  lien,  it  was  not  error  to  charge  the  jury  as 
follows:  **I  charge  you  that  if  che  defendant, 
when  he  sold  to  the  person  named  in  the  in- 
dictment, Ervin  Powell,  the  mule  described 
therein,    falsely    and    fraudulently    represented 
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to  the  said  Powell  that  there  was  no  lien  against 
the  mule,  when  in  fact  there  was  against  it 
the  lien  described  in  the  indictment  and,  if 
the  defendant  knew  that  there  was  such  a  lien 
on  the  mule,  the  defendant  would  be  guilty,  and 
this  would  be  true  even  if  the  owner  or  con- 
troller of  said  Uen  had  told  the  defendant  that 
he  might  sell  the  mule."  The  gist  of  the  offense 
defined  by  the  section  is  the  false  and  fraudu- 
lent representation  that  the  property  sold  is 
not  subject  to  a  lien.  If  the  property  be  in 
fact  subject  to  a  lien,  and  this  is  known  by  the 
accused,  and  he  falsely  and  fraudulently  rep- 
resents that  there  is  no  Hen,  and  the  person 
to  whom  the  representation  is  made  is  thereby 
defrauded,  the  accused  is  guilty,  even  though 
the  holder  of  the  lien  might  orally  have  con- 
sented for  the  property  to  be  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  76;    Dec.  Dig,  S  68.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  Moses  Wright,  Judge. 

W.  A.  Mathis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  E.  Rosser,  of  La  Fayette,  and  W.  M.  Hen- 
ry, of  Rome,  for  plaintiff  in  error.  W.  H. 
Ennis,  Sol.  Gen.,  and  W.  B.  Shaw,  both  of 
Rome,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(14  Oa.  App.  319) 

BOWEN  ▼.  KING  BROS.  &  CO.     (No.  5332.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(8yJ^ah«$  hy  the  Court,) 

AsBioNMEin«  (§  11*>— Assignment  of  Wages 
—Validity. 

This  being  a  suit  to  recover  money  alleged 
to  have  been  collected  by  a  laborer  after  having 
assigned  his  wages  to  the  plaintiffs,  and  no  writ- 
ten assignment  being  in  evidence,  and  it  ap- 
pearing, from  the  uncontradicted  evidence,  that 
the  wages  assigned  were  unearned  at  the  time 
of  the  alleged  assignment,  the  assignment  was 
void  under  the  provisions  of  Civil  Code,  $  3444, 
and  the  plaintius  were  not  entitled  to  recover. 
The  certiorari  should  have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  §§  19-23 ;   Dec.  Dig.  t  11.*] 

Eirror  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  h.  Bell,  Judge. 

Action  by  King  Bros.  &  Co.  against  John 
Bowen.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.     Reversed. 

Hughes  Roberts,  of  Atlanta,  for  plaintiff 
In  error.  Gober  &  Jackson,  of  Atlanta,  for 
defendants  in  error. 

ROAN,  J.    Judgment  reversed* 


(14  Ga.  App.  318) 

B.  B.  FORD  &  CO.  V.  HOLMES  BROS. 

(No.  6319.) 

(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 

(Syllabus  hy  the  Court,) 

1.  Sales  (8  440*)— Breach  of  Contract—De- 
livery OF  Inferior  Cotton— Evidence. 
This  was  an  action  upon  an  open  account, 
to  recover  for  alleged  loss  of  weight  in  cotton, 
also  for  loss  claimed  to  have  been  sustained  by 
the  plaintiff  by  reason  of  the  fact  that  the  cot- 


ton delivered  was  of  a  grade  inferior  to  that  at 
which  it  was  bought  One  of  the  main  issuei 
in  the  case  was  as  to  whether  the  cotton  had 
been  correctly  graded  by  the  defendant.  The 
court  permitted  a  witness  for  the  defendant  to 
testify  that  the  agent  of  the  plaintiff,  who  had 
regraded  the  cotton  delivered  by  the  defendant, 
had  erroneously  graded  another  lot  of  cotton* 
wholly  disconnected  from  the  transaction  on 
trial;  the  purpose  of  the  testimony  being  to 
show  that  the  plaintiff's  agent  was  not  an  ex- 
pert grader.  This  testimony  was  irrelevant, 
and  should  not  have  been  admitted.  The  ques- 
tion at  issue  was  whether  the  lot  of  cotton  in- 
volved in  the  trial  was  properly  graded.  The 
question  whether  another  lot  of  cotton  had  been 
improperly  graded  by  the  plaintiff's  agent  in- 
volved an  inquiry  into  the  question  of  die  rela- 
tive proficiency,  as  graders,  of  the  witness  testi- 
fying and  the  plaintiff's  agent.  Such  an  inquiry 
could  throw  no  light  upon  the  real  question 
at  issue,  and  the  admission  of  the  evidence 
tended  to  prejudice-  the  plaintiff's  case. 

[Ed.  Note.--Por  other  cases,  see  Sales,  Cent 
Dig.  H  1261-1276 ;   Dec.  Dig.  (  440.*] 

2.  Sales  ((  440*)— Breach  or  Contbact— £>■• 
LivERT  or  Inferior  Cotton— Evidence. 

It  was  also  error  to  permit  a  witness  for 
the  defendants  to  testify  that  purchasers  of 
cotton  for  whom  the  witness  bought  were  in  the 
habit  of  sending  him  a  bill  for  the  shortage  in 
weight,  but  did  not  charge  the  shortage  against 
his  salary.  This  testimony  was  wholly  irrele- 
vant, and  did  not  illustrate  any  issue  in  the 
case. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  it  1261-1276 ;    Dec.  Dig.  (  440.*] 

3.  Denial  or  New  Trial. 

The  court  erred  in  overruling  the  motion 
for  new  trial. 

Error  from  City  Court  of  Porsyth;  T.  B. 
Cabaniss,  Judge. 

Action  by  B.  B.  Ford  &  Co.  against  Holmes 
Bros.  Judgment  for  defendants  and  plain- 
tiffs bring  error.    Reversed. 

Ryals  &  Anderson,  of  Macon,  for  plain- 
tiffs in  error.  H.  E.  Chambliss,  of  CoUoden, 
and  Persons  &,  Persons,  of  Culloden,  tor  de- 
fendants in  error. 

BOAN,  J.    Judgment  reversed. 

(14  Ga.  App.  3H) 

MALLARY  MILL  SUPPLT  CO.  r.  CARTON 

BELTING  CO.     (No.  5312.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllabue  hy  the  Court,) 

Novation  (§  13*)— Direction  or  Verdict- 
Evidence.  ,  ^ 
The  action  was  based  upon  the  theory  that 
the  defendant,  which  had  previously  been  the 
plaintiflTs  sales  agent,  contracted  to  assume  lia- 
bility for  certain  belting  upon  open  account, 
as  purchaser  thereof;  and  the  action  was 
brought  as  a  suit  upon  an  account  The  trial 
judge  directed  a  verdict  Since  the  evidence  did 
not  demand  the  finding  that  there  was  a  nova- 
tion of  the  original  contract,  as  the  plaintiff 
contended,  it  was  error  to  direct  a  verdict 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  §  13 ;   Dec.  Dig.  S  13.»] 

Error  from  City  Court  of  Macon;   Robt 
Hodges,  Judge. 
Action   by   the   Carton    Belting  Comi)any 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  6  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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against  the  Mallary  Mill  Supply  Company. 
Judgment  for  plaintiff  on  directed  Terdict, 
and  defendant  brings  error.     Beversed. 

Mallary  &  Wimberly,  of  Macon,  for  plain- 
tiff in  error.  Napier,  Maynard  &  Plunkett, 
of  Macon,  for  defendant  in  error. 

BUSSELL,  G.  J.     Judgm^it  reversed. 

a4  Qa.  App.  3U) 

SOUTHEBN  BY.  CO.  ▼.  HUCKABA. 

(No.  5309.) 

(Court  of  Appeals  of  Georgia.    Jan«  27,  1914.) 

fSyllalus  ly  the  Court.) 

L  Caebiebs  (I  264*)— BioHTS  of  Passenobb 

—Ticket. 

The  action  invoked  a  recovery  for  a  tort  in 
a  breach  of  duty  arising  from  a  contract  of  car^ 
riage,  and  alleged  pain  and  suffering,  both  phys- 
ical and  mental,  as  the  result  of  the  use  of 
insulting  language  by  the  carrier's  conductor 
and  the  carrying  of  the  plaintiff,  who  was  quite 
sick,  beyond  the  destination  stipulated  in  his 
contract.  According  to  the  decision  of  this 
court  in  Southern  Bailway  Co.  v.  Flanigan, 
10  Ga.  App.  745,  74  S.  E.  85:  "Where  a  common 
carrier  sells  to  a  person  a  ticket  between  two 
points  on  its  line  of  road,  and  the  ticket  con- 
tains no  express  restriction  as  to  the  train  or 
trains  on  which  It  will  be  accepted  for  passage, 
the  holder  has  the  right  to  assume,  in  the  ab- 
sence of  any  information,  actual  or  constructive, 
to  the  contrary,  that  he  may  ride  on  the  ticket 
to  his  destination,  as  indicated  by  the  ticket,  on 
any  train  of  the  company  carrying  passengers  to 
that  point." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1037-1039 ;   Dec  Dig.  S  284.*] 

2.  Cabbtxbs  (S  283*)— Abuse  of  Passbnqxb— 

LlABIIJTY. 

It  is  the  duty  of  a  railroad  company  to  pro- 
tect a  passenger  against  insult  from  the  conduc- 
tor of  the  train  on  which  the  passenger  is  rid- 
ing ;  and  this  being  so,  the  unprovoked  use,  by 
the  conductor  to  the  passenger,  of  approbrious 
words  and  abusive  language  tending  to  cause  a 
breach  of  the  peace,  or  of  such  language  as 
tends  to  humiliate  the  passenger  and  subject 
him  to  mortification,  gives  the  latter  a  right  of 
action  against  the  company.  Cole  v.  Atlanta  & 
West  Point  R.  Co.,  102  Ga.  474,  31  S.  E.  107 ; 
Georgia  By.  &  El.  Co.  v.  Baker,  120  Ga.  991, 
48  S.  B.  356;  Wolfe  v.  Georgia  Railway  & 
Elect.  Co.,  124  Ga.  696,  53  S.  E.  239;  Southern 
Bailway  Co.  v.  Chambers,  126  Ga.  409,  55  S.  E. 
37,  7  L.  R.  A.  (N.  S.)  926;  Savannah  Elect 
Co.  V.  McCants,  130  Ga.  744,  61  S.  E.  713. 

[Eid.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1119-1124,  1140,  1141 ;  Dec.  Dig. 
fi  283.*] 

8.  Gabbiebs     (§    277*)— Passbnoebs— Cabrt- 
iNO   Beyond  Destination— Damages   Be- 

COVEBABLE. 

Tf  the  passenger  was  sick,  he  was  also  en- 
titled to  recover  damages  for  any  physical  suf- 
ferinuT  which,  as  a  necessary  result  of  his  con- 
dition as  a  sick  man,  were  traceable  to  the  neg- 
ligent act  of  carrying  him  beyond  his  station. 
(£Id.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1082-1084 ;   Dec.  Dig.  §  277.*] 

4.  Cabbtino  Passenobb   Bbtond   Destina- 
tion. 

The  testimony  as  to  the  plaintifiTs  conduct 
subsequently  to  the  time  he  left  the  train  was 
perhaps  pertinent,  because  it  tended  to  illus- 
trate his  physical  condition  at  the  time  of  the 
breach  of  the  contract;    but,  without  regard  to 


thiSj  the  evidence  was  not  subject  to  the  ob- 
jection made.  Under  the  testimony  the  plain- 
tiff had  the  right  to  go  to  his  home,  and  was  not 
required  to  remain  in  Bockmart  at  a  hotel,  or 
elsewhere. 

5.  Tbial   (§  256*)— Injubt  to  Passenqeb— 
Instbtjctions. 

The  court  having  fully  instructed  the  jury 
that  the  plaintiff  did  not  ask  for  damages  up- 
on the  ground  that  his  sickness  was  caused  by 
the  defendants  negligence,  but  only  sought  dam- 
ages for  an  injury  which  aggravated  the  pain  he 
was  already  suffering  from  his  illness,  it  was 
not  error,  at  least  in  the  absence  of  a  requesL 
to  omit  to  charge  that  *'where  by  a  breach  of 
contract,  or  negligence,  one  is  injured^  he  is 
bound  to  lessen  the  damages,  as  far  as  is  prac- 
ticable, by  the  use  of  ordinary  care  or  dili- 
gence." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiS'  §§  628-641 ;  Dec  Dig.  (  256.*] 

6.  Instbtjctions  Appboved. 

The  charge  of  the  court  upon  the  subject 
of  punitive  damages  is  not  subject  to  criticism ; 
nor  was  it  error  for  the  court  to  instruct  the 
jury  as  to  damages  which  might  be  recovered 
by  the  plaintiff  for  disrespectful  or  abusive  treat- 
ment in  connection  with  the  plaintifiTs  claim  for 
damages  dependent  upon  the  carrier's  tort  in 
carrying  him  beyond  his  station. 

7.  Appeal  and  Bbbob  (J  1068*)— Habklbss 
Ebbob—Instbugtions— Nominal  Damages. 

Under  the  ruling  of  this  court  in  Atlantic 
Coast  Line  B.  Co.  v.  Stephens,  14  6a.  App. 
— ,  80  9.  E.  516,  the  trial  judge  did  not  err  in 
his  instructions  as  to  nominal  damages  which 
might  be  recovered  by  the  plaintiff;  but  in  no 
event  was  an  instruction  upon  this  subject  ma- 
terial, for  the  verdict  returned  is  authorized  as 
a  recovery  of  punitive  damages,  and  it  is  ap- 
parent that  it  was  not  returned  as  a  verdict  for 
nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-4228,  4230;  Dec 
Dig.  $  1068.*] 

8.  Vebdict  and  Denial  or  New  Tbial  Sus- 
tained. 

The  trial  was  free  from  error,  and  there  was 
evidence  to  authorize  the  verdict  The  trial 
judge  did  not  err  in  refusing  a  new  trial. 

Eirror  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  B.  L.  Huckaba  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  li.  Tlson  and  Bunn  &  Trawick,  all  of 
Cedartown,  and  Maddox,  McCamy  &  Shu- 
mate, of  Dal  ton,  for  plaintiff  in  error.  I.  F. 
Mundy,  of  Bockmart,  and  W.  W.  Mundy,  of 
Cedartown,  for  defendant  in  error. 

RUSSELL,  a  J.    Judgment  affirmed. 


(14  Ga.  App.  299) 

ALLEN  V.  NATIONAL  BANK  OF  TIFTON 
et  aL     (No.  5217.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllabus  by  the  Court,) 

1.  Husband  and  Wife  (§  84*)— Rights  of 
Wife— BoBBOWiNG  Monet. 

A  married  woman  may  lawfully  borrow 
money  and  give  it  to  her  husband  to  apply  in 
satisfaction   of  his  debts,   provided   the    lender 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  6  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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receivea  no  part  of  the  money  as  a  creditor  of 
the  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  826,  796.  798;  Dec  Dig. 
I  84.*] 

2.  Plbdoes  ((  16*>— Validity  of  Debt— Bvi- 

DSNGE. 

This  being  an  action  of  trover  to  recover 
possession  of  certain  personal  property  which 
the  defendants  contended  had  been  deposited 
with  them  as  collateral  security  for  a  debt  due 
by  the  plaintiff,  the  material  questions  to  be 
decided  are  whether  the  plaintiff  was  indebted 
to  the  defendants,  and  whether  she  pledged  or 
authorized  to  bepledged  as  security  the  prop- 
erty sued  for.  The  question  of  the  validity  of 
the  note  evidencing  the  indebtedness  and  pur- 
porting to  have  been  executed  by  one  as  agent 
of  the  plaintiff  was  not  involved,  because  if  the 
note  was  invalid,  and  the  plaintiff  was  indebted 
on  open  account,  the  defendants  had  the  right 
to  retain  the  property  sued  for  until  the  debt 
was  paid. 

[Ed.  Note.~For  other  cases,  see  Pledges, 
Cent.  Dig.  {§  24-26;   Dec  Dig.  {  16.*] 

3.  SusircusNOT  or  Evidencb. 

The  evidence  as  to  whether  the  loan  was 
made  to  the  plaintiff,  and  at  her  instance,  was 
directly  conflicting,  but  authorized  the  finding 
in  favor  of  the  defendants  on  this  issue. 

4.  Appeal  and  Ebrob  ^  1050*>— Habmlbbb 
Ebbob— Admission  of  Evidencb. 

Even  if  the  court  committed  error  in  per- 
mitting testimony  that  a  note  was  executed  by 
one  claiming  to  be  the  agent  for  the  plaintiff,  in 
the  absence  of  proof  of  written  authority  to 
execute  the  note,  such  an  error  was  harmless, 
as  the  suit  was  in  trover,  and  the  question  of 
the  validity  of  the  note  was  immaterial,    v 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1068.  1069,  4155-4157, 
4166 ;  Dec  Dig.  S  IC&O.*] 

Error  from  City  Court  of  Tifton;  B.  Eve, 
Judge. 

Action  by  Katherine  Allen  against  the  Na- 
tional Bank  of  Tifton  and  others.  Judg- 
ment for  defendants,  and  plaintiH  brings  er^ 
ror.    Affirmed. 

B.  D.  Smith  and  Stewart  Origgs,  both  of 
Tifton,  for  plaintiff  in  error.  Fnlwood  & 
Skeen,  of  Tifton,  for  defendants  In  error. 

BOAN,  J.    Judgment  affirmed. 


(14  Qa.  App.  299) 

HARDIN  V.  STANTON.     (No.  6213.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

fSylluhus  hy  the  Oouri.) 

1.  Account  (§  5*)  —  **Mutual  Account"  — 
Question  of  Law. 

As  a  matter  of  law,  an  account  is  mutual 
when  the  evidence  of  the  items  thereof  shows 
that  at  various  times  the  respective  parties 
were  indebted  to  each  other  for  goods  funiished 
or  for  money  advanced,  and  does  not  show  that 
the  credits  in  favor  of  the  defendant  were  mere 
items  of  payments  on  his  indebtedness  to  the 
plaintiff;  but  the  issue  as  to  whether  the  ac- 
count in  question  is  mutual  or  not  is  one  of 
fact,  and  must  be  determined  by  the  jury. 

[Ed.   Note.— For  other   cases,   see   Account. 
Cent  Dig.  §|  15,  16;   Dec  Dig.  §  5.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5.  pp.  4646,  4647.] 


2.  Account  (J  18*)— Mutujul  Accouht^Evi- 

DBNCE. 

The  fact  that  the  account  in  question  is  a 
mutual  account  may  be  shown  by  such  conduct 
on  the  part  of  both  parties,  or  such  a  course  of 
dealing,  as  will  support  the  inference  that  there 
was  an  implied  mutual  understanding  that  each 
party  would  continue  to  credit  the  otiier,  at 
least  until  one  indicates  a  desire  to  terminate 
the  course  of  dealing,  and  to  withdraw  his  tacit 
agreement,  which  may  be  done  by  stating  the 
account  and  striking  a  balance  and  presenting 
it  for  payment,  by  demanding  payment  by  suit, 
or  by  doing  any  act  which  clearly  apprises  the 
opposite  party  of  his  intention  to  bring  the 
previous  relation  to  a  condusion. 

[Ed.   Note.~For   other   cases,   see   Aceonnt, 
Cent  Dig.  |{  89-93;  Dec.  Dig.  %  18.*] 

3.  Appeal  and  Ebeob  (t  1005*)— New  Tbial 
—Evidence. 

The  defendant  defended  upon  the  ground 
that  the  indebtedness  which  was  the  basis  of 
the  suit  was  that  of  another,  and  also  pleaded 
the  bar  of  the  statute  of  limitations.  l%e  evi- 
dence as  to  whether  the  articles  upon  the  plain- 
tiff^s  account  were  sold  to  the  defendant,  or  to 
her  son  upon  the  credit  of  the  latter,  was  in 
sharp  conflict,  and  the  testimony  as  to  the  cred- 
it advanced  oy  the  defendant  to  the  plaintiff 
(upon  which  depended  the  mutuality  of  the 
dealings  essential  to  relieve  the  bar  of  the  stat- 
ute) was  rather  weak;  however,  each  issue 
presented  only  a  question  of  fact,  and  since  the 
evidence  as  to  each  was  sufficient  to  authorize 
the  finding  of  the  jury,  the  discretion  of  the 
trial  judge  in  refusing  a  new  trial  will  not 
be  controlled. 

[Ed.  Note.'-For  other  cases,  see  Appeal  and 
Error,   Cent.    Dig.    §{   386(>-3876,   3948-3950; 


Ifirror,   uent.    i^ig. 
Dec.  Dig.  i  1005.*] 


Error  from  City  Court  of  Monroe;  A.  C 
Stone,  Judge. 

Action  between  Mr&  M.  L.  Hardin  and  J. 
D.  Stanton,  survivor.  From  the  judgment, 
Mrs.  Hardin  brings  error.    Affirmed. 

W.  O.  Dean,  of  Monroe,  for  plaintifT  in  er- 
ror. Walker  &  Roberts,  of  Monroe,  for  de- 
fendant In  error. 

RUSSELL,  C.  J.   Judgment  affirmed. 

a4  Oa.  App.  S38) 
GINN  V.  CARITHBRS.     (No.  5ie».) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(8yUahi»9  hy  the  Court.) 

1.  Executors  and  Administbatobs  Q  443*)- 
AcTiON  Against  Administbator--Flsa  of 
Payment. 

In  an  action  against  an  administrator  oq 
an  account  for  board  and  cash  furnished  the  de- 
cedent, a  plea  that  the  account  was  paid  by 
the  decedent  is  properly  stricken,  when  it  fails 
to  allege  when  and  to  whom  payment  was 
made,  and  avers  that  the  defendant  cannot 
make  this  allegation,  because  of  want  of  suffi- 
cient information,  except  that  the  decedent  paid 
his  board  monthly,  as  his  habit  was,  and  that 
he  had  ample  money  all  the  time  to  pay  his 
debts,  and  was  prompt  to  pay  what  he  owed 
at  maturity. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ji  179S-18U, 
1823-1830,  1842-1845,  1848;  Dec  Dig.  |  44a*J 

2.  Appeal  and  Error  (5  1052*)  —  Habmlek 
Error— Exclusion  op  Evidence, 

The  evidence  demanded  the  verdict  in  the 
plaintiff's  favor.     Even  if  there  was  any  error 


•For  other  cases  see  some  topic  aad  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indcxw 
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in  ezclading  eTidence,  the  error  was  harmless, 
since,  if  all  the  evidence  rejected  bad  been  ad- 
mitted, the  evidence  would  still  have  demanded 
a  verdict  for  the  plaintiff. 

[Bd.  Note.*-For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4171-4177;  Dec  Dig.  | 
1052.*] 

3.   WrrNB88E8  (§  140*>— COMPETENCT— TBANS- 
ACTI0N8  WITH  DECEASED  PSBSON— HUSBAND 

AND  Wife. 

This  being  a  suit  by  a  married  woman 
against  an  administrator,  an  employ^  of  the 
plaintiff's  husband  was  not  incompetent  to  tes- 
tify to  transactions  and  communications  be- 
tween the  plaintiff  and  the  deceased. 

[Ed.  Note.^For  other  cases,  see  Witnesses, 
Cent.  Dig.  §|  59&-618;   Dec  Dig.  {  140.*] 

4.  Trial  (§  339*)— Vebdicx^-Cobbeotion. 

The  jury  having  rendered  a  verdict  for  a 
lump  sum,  which  was  larger  than  that  author- 
ized by  the  pleadings,  it  was  not  erroneous  to 
Instruct  the  jury  to  again  retire  and  return  a 
verdict  for  so  much  principal  and  so  much  in- 
terest. The  error  in  the  first  verdict  could 
have  been  corrected  upon  motion  for  new  trial, 
by  writing  it  down  to  the  sum  authorized  by 
the  pleadings,  and  the  court  had  full  authority 
to  give  the  jury  the  direction  complained  of. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  791-794;   Dec.  Dig.  |  339.*] 

Error  from  City  Court  of  Elbertcm;  Geo. 
C.  Grogan,  Judge. 

Action  by  Zi  X.  Caiithers  against  J.  G. 
Ginn,  administrator.  Judgment  for  plaintiff, 
and  defendant  brings  error.   Affirmed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  In 
error.  Worley  &  Nail,  of  Elberton,  for  de- 
fendant in  error. 

ROAN,  J.    Judgment  affirmed. 


a4  6a.  App.  293) 

REEVES  V.  GOWER.     (No.  5193.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllabm  hy  ike  Court.) 

1.  COT7R78  (S  121*)— JuEisDicnoN— Amount 
Involved. 

As  to  a  plaintiff,  the  jurisdiction  of  a  court 
is  determined  by  the  amount  of  the  plaintiff's 
demand  as  shown  by  the  pending  action;  and 
where  it  thus  appears  that  the  court  was  with- 
out jurisdiction  of  the  subject-matter  at  the 
time  the  suit  was  filed,  a  waiver  on  the  part  of 
the  plaintiff  of  a  portion  of  his  demands  will 
not  have  the  effect  of  conferring  upon  the  court 
jurisdiction  of  an  action  upon  a  demand  which 
originally  exceeded  the  amount  of  which  the 
court  had  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  »  41S-426,  428,  4S0,  452,  468,  459, 
4G6;    Dec  Dig.  {  121.*] 

2.  Bills  and  Notes  {i  489*)— Exscution  (S 
166*)— AmDAvrr  op  illegality— Pleading 
— Recovkbt  of  Attobnet*s  Fees. 

In  an  action  brought  to  recover  upon  a 
promissory  note  (a  copy  of  which  Is  attached  to 
the  petition),  8tipulatins[  for  the  payment  of  at- 
torney's fees,  an  allegation  that  '4n  terms  of  the 
law  the  petitioner  gave  to  the  defendant  notice 
of  his  intention  to  bring  suit  at  this  term  of  the 
court  unless  said  note  was  paid  on  or  before 
the  last  return  day  of  said  term,  and  that  the 
defendants  failed  to  pay  said  note,"  is  suffi- 
cient, in  the  absence  of  a  special  demurrer,  to 
authorize  the  introduction  of  such  proof  in  sup- 
port   of    the    allegation   as   would    entitle    the 


plaintiff  to  recover  attorney*!  fees  upon  the 
note.  This  averment  can  be  construed  as  a 
demand  for  attorney's  fees,  and  where  it  ap- 
pears that  the  addition  of  attorney's  fees  to 
the  prindpal  makes  such  an  amount  as  is  be- 
yond the  jurisdiction  of  the  court  (Peeples  v. 
Strickland,  101  Ga.  829,  29  S.  E.  22,  and  cita- 
tions), an  illegality  to  the  fi.  fa.  issued  on  the 
judgment  rendered,  setting  up  these  facts, 
should  have  been  sustained. 

TEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  jj  1587-1642:  Dec.  Dig.  i 
489;*   Execution,  Cent  Dig.  §§  485,  480;   Dec. 

Dig.  jiee.*! 

Error  from  City  Court  of  Monroe;  A  O.* 
Stone,  Judge. 

Action  between  C.  F.  Reeves  and  O.  8. 
€k)wer.  From  the  Judgment,  Reeves  brings 
error.    Reversed. 

Walker  &  Roberts,  of  Monroe,  for  plaintiff 
in  error.  W.  O.  Dean,  of  Monroe,  for  de- 
fendant in  error. 

RUSSELL,  C.  J.    Judgment  reversed. 


(14  Go.  App.  802) 

SKINNER   ▼.    ARTHUR   &   WESTBROOK. 

(No.  5,234.) 

(Court  of  Appeals  of  Ckorgia.    Jan.  27,  1914.) 
(SyUahut  hy  the  Court,) 

1.   IlfSTBUCTION    APPBOVKD. 

The  excerpt  from  the  charge  of  the  court 
assigned  as  error  in  the  amended  motion  for 
new  trial,  read  in  the  lignt  of  the  charge  as  a 
whole,  was  not  erroneous,  but  is  a  fair  exposi- 
tion of  the  law  applicable  to  the  evidence  before 
the  jury. 

2.  Denial  of  Nonsuit. 

The  court  committed  no  error  in  overruling 
the  defendant's  motion  to  nonsuit,  based  on  the 
ground  that  the  evidence  did  not  make  out  such 
a  case  as  would  legally  entitle  them  to  a  ver- 
dict ;  sufBcient  evidence  having  been  introduced 
to  entitle  plaintiffs  to  a  verdict  for  the  amount 
sued  for. 

8.  New  Tbial  (|  18*)— Motion— Exception. 
Exception  to  a  refusal  to  dismiss  a  petition 
cannot  be  made  in  a  motion  for  new  trial. 

[Ed.  Note.'— For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  24-29 ;   Dec.  Dig.  {  18.*] 

4.  Appeal  and  Erbob    (9  1033^)— Habicless 

EbROB— JU  DOMENT. 

It  is  not  for  the  defendant  to  except  to  a 
judgment  against  him  because  it  is  for  $100  less 
than^  under  the  evidence,  it  should  have  been; 
the  jury  having  given  him  the  advantage  of  the 
fact  that  he  had  paid  this  sum  to  outsiders  for 
assistance  in  carrying  out  the  contract,  and 
this  payment  not  having  been  agreed  to  or  in 
any  way  participated  in  by  the  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4052-4062;  Dec  Dig.  i 
1033.*] 

6.  Appeal  and  Ebbob  (§  1005*)~Refusal  of 

New  Tbial— Verdict— Evidence. 

The  main  question  in  this  case  being  as  to 
whether  the  plaintiffs  were  entitled  to  commis- 
sions for  the  sale  of  defendant's  real  estate,  and 
it  being  mainly  an  issue  of  fact,  and  having  been 
passed  on  by  a  jury,  and  their  verdict  being  au- 
thorized by  the  evidence,  the  judgment  refusing 
a  new  trial  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Anneal  and 
Error,  Cent  Di^r.  §§  3800-3876,  3948-3950: 
Dec.   Dig.  §  1005.*] 


•For  other  casw  tee  j^me  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  St  Rep'r  Indezs* 
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Error  from  City  Conrt  of  Americus;  W. 
M.  Harper,  Judge. 

Action  by  Arthur  &  Westbrook  against  W. 
J.  W.  Skinner.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

W.  T.  Lane,  of  Americus,  for  plaintiff  in 
error.  R.  L.  Maynard,  of  Americus,  for  de- 
fendants in  error. 

ROAN,  J.    Judgment  affirmed. 

(14  Ga.  App.  313) 

HARRIS  ▼.  FINEMAN  &  GOLDSMITH. 

(No.  5310.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  Fineman  &  Goldsmith  against 
J.  A.  Harris  and  another.  Judgment  for 
plaintiffs,  and  defendant  Harris  brings  error. 
Affirmed. 

Napier,  Maynard  &  Plunkett,  of  Macon,  for 
plaintiff  in  error.  Hardeman,  Jones,  Park  & 
Johnston,  of  Macon,  for  defendants  in  error. 

ROAN,  J.  Fineman  &  Goldsmith  brought 
suit  against  J.  E.  Toole  and  J.  A.  Harris  for 
the  sum  of  $500,  upon  a  contract  of  guaranty 
entered  into  by  them,  in  which  "the  said  J. 
B.  Toole  and  J.  A.  Harris  hereby  guarantee. 
Indemnify,  and  agree  to  save  harmless  the 
said  Fineman  &,  Goldsmith,  to  the  extent  of 
$500,  from  any  and  all  loss  and  expense 
which  they  may  suffer  or  be  put  to,  growing 
directly  or  indirectly  out  of  any  credit  they 
may  extend  to  said  Armor  &  Ck)llins."  The 
petition  alleged,  and  the  proof  showed,  an 
indebtedness  due  them  by  said  Armor  &  0)1- 
lins,  and  the  insolvency  of  that  firm.  The 
defendants  pleaded  a  cancellation'  of  the 
contract,  and  that  they  were  not  indebted  in 
any  sum.  The  jury  returned  a  verdict  for 
the  plaintiffs  for  the  full  amount  sued  for. 
Defendants  made  a  motion  for  new  trial, 
which  was  overruled,  and  J.  A.  Harris,  one 
of  defendants,  assigns  error  upon  the  over- 
ruling of  the  motion.  There  is  no  merit  in 
any  of  the  assignments  of  error.  The  ver- 
dict was  amply  supported  by  the  evidence, 
and  the  trial  judge  did  not  abuse  his  discre- 
tion in  overruling  the  motion  for  new  triaL 

Judgment  affirmed. 

(14  Qa.  App.  810) 

YANCEY  V.  CITIZENS'  BANK  &  TRUST 
CO.  OF  TAMPA,  FLA.  (No.  5297.) 

(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 

(8yllahu9  hy  the  Court,) 

1.  ExECUTOBS  AND  Administratoks  (§  260*)— 
Principal  and  Surety  (§  81*)  — Action 
Against  Surety— Defense. 

Section  4316  of  the  Civil  Code  of  1910 
has  no  application  to  payments  made  by  an  ad- 
ministrator of  the  estate  of  a  decedent.  Such 
an  administrator  must  pay  the  debts  of  the  es- 
tate in  accordance  with  the  priority  established 
by  law.     One  accepting  a  payment  from  an  ad- 


ministrator does  BO  with  knowledge  that  the  ad- 
ministrator has  no  right  to  direct  the  applica- 
tion of  the  payment  in  a  manner  contrary  to 
law.  It  follows  that  a  surety  upon  a  note  can- 
not defeat  recovery  by  showing  that  the  prin- 
cipal is  d6ad,  and  that  the  administrator  of  his 
estate  made  certain  payments  to  the  holder  of 
the  note,  with  the  understanding  that  ^e  pay- 
ments should  be  applied  in  satisfaction  of  the 
note,  that  the  holder  of  the  note  failed  to  so 
apply  the  payments,  but  did  appropriate  them 
to  other  indebtedness  due  by  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bxecuton 
and  Administrators,  Cent.  Dig.  §§  927.  928, 
930-940.  942,  943;  Dec.  Dig.  j  260;*  Princi- 
pal^ and  Surety,  Cent  Dig.  §  126;   Dec.  Dig.  S 

ox.    J 

2.  Principaii  and  Surety  (§  81*)— Acnox 
Against  Surety  —  Defilnse  —  EIxecutobs 
AND  Administrators. 

•  The  surety  could  have  pleaded  the  pay- 
ment made  by  the  administrator  if  it  affirma- 
tively appeared  that  the  payment  was  made  in 
accordance  with  law.  but  a  plea  of  this  nature 
would  be  demurrable  unless  it  showed  facts 
which  would  support  the  inference  that  the  ef- 
fect of  the  understanding  was  not  to  divert  the 
payment  from  the  channel  prescribed  by  law. 
In  the  present  case  the  plea  alleges  merely  the 
payment  of  the  money  and  direction  in  refer- 
ence to  its  application.  It  does  not  appear 
whether  the  estate  was  solvent  or  insolvent,  or 
whether,  if  the  direction  had  been  followed,  the 
payment  would  have  been  upon  a  debt  properly 
entitled  by  law  to  be  paid  according  to  this 
priority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §  126 ;   Dec  Dig.  §  81.*] 

3.  Pleading  ({  218*)— Demuersbt— Time  fob 
Hearing. 

Where  a  demurrer  to  a  pleading  is  filed  at 
the  appearance  term,  it  may  be  considered  and 
disposed  of  at  any  term  thereafter  before  the 
case  is  finally  determined. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  549-566 ;   Dec.  Dig.  §  2ia*] 

Error  from  City  Court,  Floyd  (bounty;  !• 
H.  Reece,  Judge. 

Action  by  the  Citizens'  Bank  &  Trust  Com- 
pany of  Tampa,  Florida,  against  Hamilton 
Yancey.  Judgment  for  plaintiff,  an^  defend- 
ant  brings  error.    Afiftrmed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  in 
error.  Lipscomb  &  Wlllingham  and  Nathan 
Harris,  all  of  Rome,  for  defendant  in  error. 

ROAN,  J.    Judgment  aflirmed. 


(14  Ga.  App.  32y) 
SMITH  ▼.  CLINE.    (No.  5338.) 
(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 

(SyUahus  hy  the  Court,) 

1.  Evidence   (§   353*)  —  Documentary  Evi- 
dence—Rescinded Contract. 

The  fact  that  the  evidence  may  subsequent- 
ly disclose  that  a  contract  tendered  as  evidence, 
and  otherwise  admissible,  was  rescinded  will 
not  authorize  its  exclusion  by  the  court  upon 
the  sole  ground  that  there  was  a  rescission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1404r-1428,  1430,  1431 ;  Dec  Dig. 
{  353.*] 

2.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key -No.  Seriet  *  Bep'r  Indexee 
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Error  from  City  Court  of  Houston  Coun- 
ty;   A.  C.  Riley,  Judge. 

Action  by  O.  P.  Cline  against  R.  R.  Smltb. 
Indigent  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

G.  P.  Cline  sued  R.  R  Smith  in  the  city 
court  of  Houston  county  for  the  sum  of  $132, 
balance  on  a  note  amounting  to  $432,  cover- 
ing the  purchase  price  of  two  mules  bought 
by  said  Smith,  which  note  was  payable  to  the 
Farmers'  Bank  and  transferred  by  them  to 
the  plaintiff,  Cline  (together  with  interest  and 
attorney's  fees),  and  also  for  the  sum  of 
$121.92  balance  on  open  account  Defend- 
ant, in  his  answer,  denied  indebtedness  either 
on  the  note  or  on  the  open  account.  Upon 
the  trial  testimony  was  introduced  that  a 
constable,  acting  for  Cline,  or  the  bank,  or 
both,  went  to  the  home  of  Smith  (during  his 
absence),  and,  without  due  process,  removed 
the  two  mules,  entering  notice  of  the  seizure 
upon  the  note,  which  note  carried  reservation 
of  title.  The  defendant,  Smith,  being  appris- 
ed of  the  seizure  of  the  mules,  as  appears 
from  the  testimony,  called  upon  the  bank  and 
also  upon  Cline,  and,  as  testified  to  by  wit- 
nesses for  plaintiff,  agreed  to  put  in  the  mules 
at  a  valuation  of  $300  as  a  credit  upon  the 
note.  This  was  denied  by  the  plaintiff.  De- 
fendant claimed  certain  hogs,  corn,  and  hay 
were  delivered  by  him  to  plaintiff  as  a  credit 
on  his  account,  and  which  credit  was  not 
fitiown  in  plaintiff's  statement  of  account  at- 
tached to  petition.  Plaintiff  testified  that 
this  alleged  set-off  was  accounted  for  in  a 
settlement  previous  to  the  account  sued  on. 
Defendant  objected  to  the  introduction  of  the 
note  upon  the  ground  that  it  had  been  re- 
scinded by  mutual  agreement,  and  was  there- 
fore void.  This  objection  the  court  over- 
ruled. The  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $224.70  and  costs.  Defend- 
ant moved  for  new  trial,  this  motion  was  de- 
nied, and  exception  is  taken  to  the  court's 
refusal  to  grant  a  new  trial. 

M.  Kunz,  of  Perry,  for  plaintiff  in  error. 
O.  C.  Richardson,  of  Byron,  and  R.  E.  Brown, 
of  Ft  Valley,  for  defendant  in  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 

(14  Ga.  App.  804)  === 

DUVALL  V.  BARRON.     (No.  6247.) 
(Conrt  of  Appeals  of  Qeorgia.     Jan.  27,  1914.) 

(Syllabus  ly  the  Court,) 

Execution    (§   166*)— Lost   Instbuments   (§ 
16*) — Affidavit  of  Illegality— Ground. 
The  court  did  not  err  in  dismissing  the  af- 
fidavit of  illegality  based  upon  the  three  fol- 
lowing grounds: 

(a)  The  first  ground  was  that  the  execution 
^ras  originally  in  favor  of  the  sheriff,  who  had 
transferred  it  to  the  plaintiff  in  fi.  fa.,  and  the 
levy  was  made  by  the  sheriff's  deputy.  No  facts 
-were  alleged  to  show  that  the  deputy  was  not 
duly  qualified,  or  why  he  was  disqualified  to 
make  the  levy. 

(b)  The  second  ground  was  that  the  suit  up- 


on which  the  execution  was  founded  was  upon 
an  alleged  lost  note,  and  that  there  was  no 
proceeding  to  establish  the  note  either  in  the 
suit  or  otherwise,  and  no  judgment  could  le- 
gally be  rendered  on  the  note  until  the  same 
had  been  established  as  provided  by  law.  This 
ground  was  defective,  both  because  a  suit  may 
be  brought  upon  a  lost  note  and  the  note  prov- 
ed in  that  proceeding,  and  no  separate  proceed- 
ing to  establish  a  note  is  essential,  and  because 
this  ground  of  illegality  sought  to  go  behind  a 
judgment. 

(c)  The  third  ground  was  that  the  defend- 
ant failed  to  attend  court  and  present  his 
defense  in  the  case  because  the  attorney  for 
the  plaintiff  told  the  defendant  that  the  case 
would  not  be  called  for  trial  until  the  following 
week,  and,  if  the  defendant  had  been  present 
in  court,  he  could  have  shown  that  the  note 
sued  on  had  been  fully  paid.  The  judgment  of 
a  court  of  competent  jurisdiction  cannot  be  set 
aside  upon  the  ground  that  the  party  against 
whom  the  judgment  was  rendered  was  misled 
by  a  statement  of  his  adversary,  and  thereby 
prevented  from  making  any  defense,  unless  it 
IS  first  shown  that  there  was  good  reason  why 
he  should  have  been  misled.  Penn  v.  McGhee, 
6  Oa.  App.  631,  65  S.  E.  686. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  485,  486;  Dec.  Dig.  1166;*  Lost 
Instruments,  Cent.  Dig.  {{  31-34,  39,  40 ;  Dec. 
Dig.  §  16.*] 

Error  from  Superior  Court,  Chattooga  Coun- 
ty;  Moses  Wright,  Judge. 

Action  by  F.  S.  Barron  against  Henry 
Duvall.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

EiDbanks  &  Mebane,  of  Rome,  for  plaintiff 
in  ^rror.  C.  D.  Rivers,  of  Summerville,  for 
defendant  in  error. 

RUSSELL,  G.  J.    Judgment  affirmed. 

(14  Oa.  App.  292) 

ROGERS  V.  PATTERSON.    (No.  6158.) 

(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 

Appeal  and  Ebbob  (§  1005*)— Review— Suf- 
ficiency OF  Evidence. 

A  verdict  supported  by  the  evidence  and 
approved  by  the  trial  court  will  not  be  reversed 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3860-3876,  3948--3950; 
Dec.  IMg.  i  1005.*] 

Error  from  CJity  Conrt  of  Nashville;  C. 
A.   Christian,  Judge. 

Suit  by  J.  H.  Patterson  against  Effle  Rog- 
ers and  another.  Judgment  for  plaintiff 
against  the  defendant  named,  and  she  brings 
error.    Affirmed. 

W.  G.  Harrison,  of  Nashville,  for  plaintiff 
in  error.  Alexander  &  Gary,  of  Nashville, 
for  defendant  in  error. 

ROAN,  J.  This  was  a  suit  by  J.  H.  Pat- 
tjerson  against  Mrs.  Effle  Rogers  and  George 
Woods,  her  tenant,  on  a  note  for  the  pur- 
chase price  of  a  mule,  signed  first  by  Effie 
Rogers  and  then  by  George  Woods,  In  which 
title  to  the  mule  was  retained  in  tLo  vendor, 
Patterson,  until  payment  of  all  the  purchase 
money.    Mrs.  Rogers  filed  a  plea  that  at  the 
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time  the  note  was  glyen  she  was  a  married 
woman,  and  that  this  fact  was  known  to  the 
plaintiff ;  that  It  was  not  her  contract ;  that 
she  did  not  purchase  the  mule,  but  It  was 
purchased  by  her  tenant,  George  Woods,  and 
she  signed  the  note  as  surety,  and,  being  a 
married  woman,  she  could  not,  under  the  law, 
be  bound  as  surety  for  the  debt  of  any  one. 
The  trial  proceeded  on  the  issue  thus  formed, 
and  the  Jury  rendered  a  verdict  against  Mrs. 
Rogers  for  the  balance  unpaid  on  the  note. 
She  filed  a  motion  for  a  new  trial,  alleging 
that  the  verdict  was  contrary  to  law  and  to 
evidence,  and,  by  amendment  to  the  motion, 
contended  that  the  verdict  was  contrary  to 
law  and  evidence  because  the  testimony 
showed  tbat  after  the  note  became  due,  the 
plaintiff  took  the  mule  back  into  his  posses- 
sion, and  sold  it  without  legal  authority,  and 
that  this  action  on  his  part  was  a  rescission 
of  the  original  contract  of  sale,  and  relieved 
her  from  any  obligation  under  the  contract 
The  plaintiff  contended  that  this  sale  of  the 
mule  by  him  was  made  by  her  consent  and 
procurement,  was  done  for  her  protection, 
that  it  was  sold  as  her  property,  and  she  bid 
it  in  for  $175,  and  received  credit  for  that 
sum,  less  the  cost  of  bringing  about  the  sale ; 
that  she  stood  by  while  the  sale  was  taking 
place,  made  no  objection  and  acquiesced  in 
It,  and  is  now  estopped  from  making  the 
point  that  the  sale  was*  illegal  and  void. 

The  record  discloses  that  the  question 
whether  the  obligation  assumed  by  Mrs.  Rog- 
ers in  signing  this  note  was  an  original  under- 
taking or  one  of  suretyship,  and  also  the 
question  whether  the  conduct  of  the  plaintiff 
in  resuming  possession  and  selling  the  mule, 
under  all  the  facts  as  disclosed  by  the  rec- 
ord, was  or  was  not  a  rescission  of  the  con- 
tract entered  into  by  her,  were  questions  of 
fact;  and,  the  Jury  by  their  verdict  having 
settled  this  controversy  in  favor  of  the  plain- 
tiff, and  there  being  sufficient  evidence  to 
authorize  this  finding,  and  the  verdict  being 
approved  by  the  court,  we  are  not  prepared 
to  hold  that  it  was  error. 

Judgment  affirmed. 

(14  Ga.  App.  209) 

WHATLEY  BROS.  &  BRACKIN  v.  JAMISON 

&  HALLOWELL. 

JAMISON    A   HAIiLOWELIi   v.    WHATLEY 

BROS.  &  BRACKIN. 

(Nos.  5,268,  5,269.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllahus  5y  the  Court,) 

1.  Partnership  (§  32*)— What  Constitutes— 
Right  to  Sue. 

Where  two  persons,  each  being  the  owners 
hidividually  of  certain  horses,  agreed  with  a 
third  person  to  furnish  to  him  a  certain  num- 
ber of  horses  with  which  to  do  liauling,  the 
owners  agreeing  between  themselves  to  divide 
the  profits  of  the  enterprise,  and  there  being 
no  agreement  that  there  was  to  be  any  joint 
ownership  of  the  horses,  each  owner  retained 
th(>  title  to  the  horses  rurnished  by  him,  and 


even  if,  under  the  agreement  between  them, 
they  became  partners  for  the  particular  Ten- 
tare,  the  partnership,  as  such,  could  not  main- 
tain an  action  against  the  hirer  for  the  value 
of  one  of  the  horses  alleged  to  have  been  killed 
as  the  result  of  his  negligence.  Newsome  t. 
Brazell,  118  Ga.  547,  45  S.  E.  397. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  34;   Dec.  Dig.  §  32.*] 

2.  Appeal  and  Ebbob  (i  866*)— Bili.  of  Ex- 
ceptions—Dismissal. 

A  nonsuit  having  been  moved  for  upon  two 
grounds,  and  having  been  properly  granted  up- 
on one  of  the  grounds,  a  cross-bill  of  excep- 
tions, complaining  of  the  refusal  to  sustain  the 
other  ground,  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3406-3424,  3429^^434: 
Dec  Dig.  i  856.*] 

Error  from  City  Court  of  Balnbrldge;  H. 
B.  Spooner,  Jndge. 

Action  by  Whatley  Bros.  &  Brackln  against 
Jamison  &  Hallowell.  Judgment  for  defend- 
ant, and  plaintiff  brings  error,  and  defend- 
ant flies  cross-bilL  Judgment  on  main  bill 
of  exceptions  aflirmed,  and  cross-bill  dis- 
missed. 

W.  V.  Custer,  of  Bainbridge,  for  plaintiff. 
R.  O.  Hartsfleld,  of  Balnbrldge,  for  defend- 
ant 

POTTLE^  J.  Judgment  on  main  bill  of  ex- 
ceptions, affirmed;   cross-bill  dismissed. 


I     (14  Qa.  App.  244) 
YOUNG  V.  STATE.     (No.  6323.) 
(Court  of  Appeals  of  Georgia.    Jan,  20.  1914.) 

(Syllahus  hy  the  Court,) 

1.  Chimin AL  Law  ({  946*)— New  Tbial— Mis- 
conduct OF  JUBORS — WaIVEB. 

Separation  of  two  of  the  jurors  from  the 
remainder  of  the  jury  during  a  part  of  a  recess 
of  the  court  was  not  a  sufficient  ground  for  set- 
ting aside  the  verdict  against  the  accused;  it 
appearing  that  no  motion  on  account  of  the  sep- 
aration was  made  before  verdict,  though  coqo- 
sel  for  the  accused  informed  the  presiding  judge 
of  the  fact  on  the  reconvening  of  the  court  after 
the  recess. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2353 ;   Dec  Dig.  {  WC*] 

2.  Conviction  Sustained. 

There  was  sufficient  evidence  to  aathoriie 
the  verdict 

Error  from  Superior  Court,  Laurens  (boun- 
ty;  K.  J.  Hawkins,  Judge. 

Sam  Young  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintlflP  in 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrigbts- 
ville,  for  the  State. 

ROAN,  J.  [1]  1.  It  appears  that  the  evi- 
dence in  the  case  had  been  closed  as  to  both 
sides,  and  the  jury  charged  by  the  court,  and, 
at  the  special  request  of  counsel  representing 
the  defendant,  as  the  court  started  to  take 
recess  at  the  noon  hour,  the  court  instruct- 
ed the  sheriff  to  keep  the  jury  together  and 
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not  permit  them  to  separate.  The  sheriff 
tarned  the  custody  of  the  jury  over  to  one 
of  the  bailiffs  of  the  court,  to  take  them  to 
a  restaurant  for  lunch.  Esther  knowingly  or 
by  negligence,  the  bailiff  left  two  of  the 
Jurors  on  the  courthouse  grounds,  taking  the 
remaining  ten  jurors  to  their  meal.  The  two 
Jurors  remained  away  from  other  Jurors  and 
from  the  officer  in  charge  approximately  20 
or  30  minutes,  before  finally  going  unattend- 
ed to  the  restaurant  and  Joining  them  for 
lunclL  This  was  known  to  the  defendant's 
counsel,  who  called  the  attention  of  the 
Judge  to  the  fact  as  he  returned  from  lunch, 
and  right  after  the  court  had  reconvened,  but 
there  was  no  motion  for  a  mistrial  or  for 
the  purgation  of  the  Jury»  nor  any  further 
action  in  regard  to  the  separation  of  the 
Jury  until  after  the  conviction  of  the  ac- 
cused, when,  in  his  motion  for  a  new  Mai,  he 
complained  of  the  conduct  of  the  Jury  in  sep- 
arating. By  thus  keeping  silent  and  taking 
the  chances  of  a  verdict  in  his  favor,  he  im- 
pliedly assented  to  the  conduct  of  these  Ju- 
rors, and  will  not  afterwards  be  allowed  to 
urge  such  facts  in  a  motion  for  a  new  trial, 
as  a  ground  for  setting  aside  the  verdict 

[2]  2.  While  the  evidence  leaves  us  in  some 
doubt  as  to  the  guilt  of  this  defendant,  yet 
we  find  there  was  sufficient  evidence  to  au- 
thorize the  verdict;  the  trial  Judge,  who  su- 
pervised the  trial  and  had  the  witnesses  be- 
fore him,  seems  to  have  been  satisfied  with 
the  rerdict,  and  has  approved  it,  and  we  are 
not  prepared  to  say  that  he  committed  error 
in  doing  so. 

Judgment  affirmed. 


a4  Oa.  App.  223) 

MtlLKBY  V.  MIZE.    (No.  6,289.) 
(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(8yHahit$  hy  the  Court,) 

JUBTICKS  OF  THE  PEACE  (§  205*)— OVERBULINO 

OF  Cebtiobari— Evidence. 

This  was  a  suit  in  the  justice's  court  to 
recover  damages  for  the  Bhooting  of  the  plain- 
tiff's dog  by  the  defendant  Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  on  appeal  to 
a  jury  in  that  court  a  verdict  was  also  render- 
ed in  his  favor.  The  defendant  thereupon  took 
the  case  to  the  superior  court  by  certiorari,  on 
the  ground  that  the  verdict  was  against  the 
law  and  the  evidence.  The  answer  of  the  mag- 
istrate shows  that  there  was  a  conflict  in  the 
evidence  as  to  whether  the  dog  was  chasing  the 
defendant's  sheep  at  the  time  it  was  killed. 
The  evidence  authorized  a  finding  that  the  kill- 
ing of  the  dog  was  willful  and  wanton,  and  the 
court  did  not  err  in  overruling  the  certiorari. 
See  Gaddis  v.  Southern  Ry.  Co.,  9  Ga.  App. 
272,  71  S.  E.  7;  Alabama  Great  Southern  R. 
Co.  ▼.  Cureton,  11  Ga.  App.  85,  74  S.  E.  717. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  $8  79^-799;  Dec.  Dig.  § 
205.*] 

error  from  Superior  Court,  Stephens  Coun- 
ty ;    J.  B.  Jones,  Judge.    • 

Action  by  H.  S.  Mize  against  John  Mulkey. 


Judgment  for  plaintiff ;  defendant  brings  er- 
ror.   Affirmed. 

Claude  Bond,  of  Toccoa,  for  plaintiff  in  er- 
ror. Fermor  Barrett,  of  Toccoa,  for  defend- 
ant iu  error. 

BOAN,  J.    Judgment  aihrmecu 

(14  Oa.  Apt).  rr6) 
WATERS  V.  STATEL     (No.  5350.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(8yUahu9  ly  the  Court.) 

1,  Cbzhinal    Law    (§    942*)— New    Tbial— 
Grounds— IiiPBAGHiNO  Evidence. 

The  motion  for  a  new  trial  was  on  the 
usual  general  grounds,  and  on  the  further 
ground  of  newly  discovered  evidence.  The  only 
effect  that  the  newly  discovered  evidence  could 
have  would  be  to  impeach  the  evidence  of  one 
of  the  state's  witnesses;  and,  under  the  oft- 
repeated  rulinss  of  this  court,  a  new  trial  can- 
not be  granted  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  2316,  2331,  2332;  Dec. 
Dig.  i  942.*] 

2.  Criminal  Law  ({  935*)— New  Trial— Ev- 
.  idencb>— Discretion. 

The  evidence  is  sufficient  to  authorize  the 
verdict;  and  the  discretion  of  the  trial  judge 
in  refusing  to  grant  a  new  trial  was  not 
abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  2193.  2194,  2297,  2298, 
3068 ;    Dec.  Dig.  f  935.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Tom  Waters  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff  in 
error.  N.  J.  Norman,  Sol.  Gen.,  of  Savannah, 
for  the  State. 

ROAN,  J.    Judgment  affirmed. 

a4  Qa.  App.  240) 

MILHOUSB  ▼.  CITIZENS*  BANK  OF  VAL- 
DOSTA.    (No.  5314.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  hy  the  Court.) 

Banks  and   Banking   (}  134*)— Debt   Due 
Bank— Right  to  Apply  Deposit. 

This  case  falls  witbiu  the  well-settled  rule, 
that  "a  bank  may  apply  the  amount  of  the  ac- 
count of  one  of  its  depositors  to  a  matured  debt 
due  by  him  to  the  bank,  without  reference  to 
the  insolvency  of  the  depositor."  See  Luthers- 
viile  Banking  Co.  v.  Hopkins,  12  Ga.  App.  488, 
77  S.  E.  589;  Bank  of  Lawrenceville  v.  Rock- 
more,  129  Ga.  582,  59  S.  E.  291:  Davenport 
V.  State  Banking  Co^  126  Ga.  136,  54  S.  E. 
977,  8  L.  R.  A.  (N.  S.)  944,  115  Am.  St  Rep. 
68,  7  Ann.  Cas.  1000.  This  right  of  ser-iff  may 
be  exercised  by  a  bank  at  any  time  air»*r  ma- 
turity of  the  debt.  Luthersville  Banking  Co. 
T.  Hopkins,  supra.  It  follows,  that  a  bank  may, 
even  after  the  presentation  of  checks  drawn  by 
the  depositor  on  the  fund  then  standing  to  his 
credit,  apply  the  fund  to  the  matured  indebted- 
ness owing  by  the  depositor  to  the  bank.  Nor 
would  the  bank's  right  thus  to  apply  the  fund 
be  defeated  merely  Because,  before  the  applica- 
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tion  was  made,  a  chock  drawn  by  the  depositor 
had  been  presented  for  payment,  which  check 
was  jfiven  for  money  previously  collected  by  the 
depositor  for  the  payee.  The  right  to  make  the 
application  exists  whether  the  indebtedness  of 
the  depositor  be  that  of  a  principal,  or  upon  an 
obligation  in  which  he  is  only  secondarily  liable. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Bankinj?,  Cent.  Dig.  §§  353-374;  Dec.  Dig.  § 
134.*} 

Error  from  City  Court  of  Valdosta;  J.  6. 
Cranford,  Judge. 

Action  by  S.  L.  Milhouse  against  the  Citi- 
zens' Bank  of  Valdosta.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Whltaker  &  Dukes  and  James  M.  Johnson, 
all  of  Valdosta,  for  plaintiff  In  error.  Den- 
mark &  Griffin,  of  Valdosta,  for  defendant  in 
error. 

POTTLE,  J.    Judgment  affirmed. 


(14  Cku  App.-a8t) 

GEO.  S.  RILEY,  JR.,  CO.  v.  BYRD. 

(No.  5299.) 

(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

Appeal  and  Ebbob  (f  1001*)— Vebdict— Ev- 
idence. 

The  evidence  authorized  the  verdict.  The 
testimony  in  behalf  of  the  plaintiff  was  suffi- 
cient to  authorize  a  finding  that  the  person  to 
whom  the  money  sued  for  was  paid  was  the 
agent  of  the  defendant  company  aud  authorized 
to  receive  in  its  behalf  the  money  to  recover 
which  the  suit  was  brought.  This  issue  was 
fairly  submitted  to  the  jury,  and,  the  trial  judge 
having  approved  their  finding  in  the  plaintiff's 
favor,  this  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3922,  3928-3934;  Dec. 
Dig.  i  lOOl.*] 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  Mike  Byrd  against  the  Geo.  S. 
Riley,  Jr.,  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

F.  Chambers  &  Son,  of  Macon,  for  plaintiff 
in  error.  J.  E.  Hall,  of  Macon,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 


(14  Ga.  App.  172) 

UNITED  MOTOR  ATLANTA  CO.  v.  PAX- 
SON  BROS.  (No.  5215.) 

(Court  of  Appeals  of  Georgia.     Jan.  20,  1914.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Error  (§  977*)— Discretiona- 
ry Ruling — Granting  New  Trial. 

The  evidence  did  not  demand  a  finding  in 
favor  of  the  plaintiff  for  the  full  amount  sued 


for,  and  the  discretion  of  the  trial  judge  ia 
granting  a  first  now  trial  will  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3865 ;  Dec  Dig.  i 
977.*] 

2.  Sales  (§§  428,  437*)— Action  fob  Price- 
Defense— Breach  OF  Warranty. 

On  another  trial,  if  it  appears  that  the 
automobile,  for  the  purchase  price  of  which 
suit  was  brought,  was  sold  to  the  defendants 
under  a  contract  containing  a  limited  warranty, 
they  cannot  insist  upon  any  warranty  other 
than  that  embraced  in  the  contract.  Cochran  v. 
Jones,  11  Ga.  App.  302,  75  S.  E.  143.  More- 
over, if  the  defendants  rely  upon  an  express 
warranty,  they  cannot  depend  upon  proof  of  an 
implied  warranty.  Johnson  v.  Latimer,  71  Ga. 
470(2) ;  Brooks  Bros.  Lbr.  Co.  v.  Case.  136  Ga. 
754,  72  S.  E.  40.  The  evidence  was  sufficient 
to  raise  an  issue  of  fact  upon  the  plea  of  par- 
tial failure  of  consideration,  and  did  not  de- 
mand  a  finding  that  the  machine  was  not  in 
some  respects  deficient. 

[Ed.  Note. — Eor  other  cases,  see  Sales,  Cent 
Diff.  S§  1214^1223,  1248-1257;  Dec.  Dig.  §| 
428,  437.*] 

Error  from  City  Court  of  Abbeville ;  D.  B. 
Nicholson,  Judge. 

Action  between  the  United  Motor  Atlanta 
Company  and  Paxson  Bros.  A  new  trial  was 
granted,  and  the  United  Motor  Atlanta  Com- 
pany brings  error.    Affirmed. 

Hal  Lawson,  of  Abbeville,  and  J.  M.  Bleck- 
ley, of  Cochran,  for  plaintlflP  In  error.  M.  B. 
Cannon,  of  Abbeville,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 

(U  Ga.  App.  157) 
SINGLETON  &  CO.  v.  PLANTERS'  OIL 
MILL.     (No.  5190.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court,) 

Certiorari  (§  68*)  —  Review  —  Conflictino 

Evidence. 

There  was  no  error  in  any  of  the  rulinjjs 
of  the  magistrate,  when  considered  in  the  licht 
of  the  explanation  made  in  his  answer.  The 
evidence  was  conflicting,  but  authorized  the  ver- 
dict, and  this  court  will  not  disturb  the  deci- 
sion of  the  judge  of  the  superior  court  in  over- 
ruling the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §§  180-182 ;    Dec.  Dig.  §  68.*] 

Error  from  Superior  Court,  Hall  (3ounty; 
J.  B.  Jones,  Judge. 

Action  between  Singleton  &  Co.  and  the 
Planters'  Oil  Mill.  From  the  judgment  of 
the  superior  court  overruling  certiorari  to 
the  trial  court,  Singleton  &  Co.  brings  error. 
Affirmed. 

J.  G.  Collins,  of  Gainesville,  for  plaintiflf  in 
error.  Adams  &  QullUan,  of  Gainesvlllei  for 
defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 


*For  other  cases  tee  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexes 
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Ex  paxte  OBIEB. 

(Supreme  Court  of  South  Carolina.    Jan.  14, 

1914.) 

A.TTOBNET  AND  CLIENT  (S6*)  —  ADMISSION  TO 

Bab— BoABD  of  Law  examiners. 

Under  the  statute  relating  to  the  state 
board  of  law  examiners,  and  providing  that 
members  of  the  board  shall  be  eligible  to  reap- 
pointment for  the  term  of  three  years,  the  Su- 
preme Court  may  reappoint  a  member  of  the 
board  whose  term  has  expired,  and  who  is  quali- 
fied for  the  position. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  §  11;   Dec.  Dig.  |  6.*] 

Proceeding  by  F.  Barron  Orier  oonceming 
hlB  appointment  to  the  Board  of  Law  Exam- 
iners.   Applicant  appointed. 

FEB  CUBIAK.  It  appearing  to  this  court 
that  the  term  of  office  of  Mr.  F.  Barron  Orier, 
as  a  member  of  the  state  board  of  law  examin- 
ers, has  expired,  it  is  now  the  duty  of  this 
court  to  appoint  his  successor.  The  question 
has  been  raised  by  Mr.  Grier  as  to  the  right  of 
this  court  to  reappoint  him  as  a  member  of 
said  board.  The  statute  expressly  declares 
"members  of  said  board  shall  be  eligible  to 
reappointment  for  the  term  of  three  years.** 
If  nothing  had  been  said  about  the  right  to 
reappoint  the  members,  this  court  wotld 
have  had  the  right  to  reappoint  a  member 
whose  term  had  expired.  When,  therefore, 
the  Legislature  saw  fit  to  provide  for  the  re- 
appointment of  the  members,  it  is  clear  that 
the  Legislature  deemed  a  reappointment 
proper,  provided  the  member  whose  term  had 
expired  was  qualified  for  the  position.  We 
think  the  provision  is  wise.  The  members 
who  have  served  are  all  of  them  men  of  great 
ability  and  unimpeachable  integrity,  and  are 
now  men  of  experience,  and  we  would  deem 
it  a  misfortune  to  be  deprived  of  the  services 
of  either  of  them. 

It  is  therefore  ordered  that  Mr.  F.  Barron 
Grier  be  and  he  is  hereby  reappointed  to  fill 
the  vacancy  on  the  state  board  of  law  exam- 
iners caused  by  the  expiration  of  his  term  of 
office,  said  appointment  to  continue  for  three 
years  according  to  law. 


PATTEBSON  et  aL  v.  PEEPLES  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1914.) 

1.  Schools  and  School  Districts  (§  97*)— 

BOND»— SUBVEY    AND    PLAT— TiMB    OF    FIL- 
ING. 

An  election  on  the  question  of  issuing 
bonds  by  a  school  district  to  be  used  in  pay- 
ment of  land  for  a  school  building  was  not 
void  because  the  survey  and  plat  were  made 
and  filed  eight  months  before  the  election,  the 
statute  providing  for  a  survey  immediately  be- 
fore the  election,  where  such  survey  was  made 
with  a  view  to  the  election  and  as  a  part  of 
the  proceeding. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  §§  224-232;  Dec. 
IMg.  i  97.*] 


2.  Schools  and  School  Distriots  (8  97^)  — 
Trustees  of  School  Disteict— Poweb  of 
Majobity  to  Act. 

In  an  election  in  a  school  distiict  relative 
to  the  issuance  of  bonds,  the  refusal  of  one  of 
the  three  trustees  to  sign  the  order  authoiiz- 
ing  the  election  did  not  render  it  void;  the 
trustees  being  a  governmental  agency,  a  ma- 
jority may  act 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {S  224-232;  Dec 
Dig.  i  97.*] 

8.  Schools  and  School  Districts  (5  97*)— 
bond&— pubchasino  school  buildinqs. 
That  a  town  from  which  a  school  district 
is  buying  school  buildings  contemplates  using 
the  money  for  oth^r  than  school  purposes  does 
not  affect  the  validity  of  bonds  issued  by  the 
school  district  to  raise  the  money  with  which 
to  take  over  the  buildings. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S§  224-232;  Dec. 
Dig.  S  97.*] 

4.  Schools  and  School  Distbiotb  (§  97*')— 
Bond  Election  —  Validitt  —  Illegal 
VoTEa 

In  an  election  for  the  issue  of  school  bonds, 
where  the  vote  was  109  to  21,  the  fact  that 
there  was  one  more  vote  than  appeared  on  the 
poll  list  would  not  invalidate  the  election. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §|  224-232;  Dec. 
Dig.  §  97.*] 

5.  Schools  and  School  Districts  (S  97*)— 
Manaoebs  of  Election— Publication. 

It  is  not  necessary  in  a  bond  election  in  a 
school  district  that  the  names  of  the  managers 
of  the  election  be  published  or  made  public. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i§  224-232;  Dec. 
Dig.  {  97.*] 

6.  Schools  and  School  Distbiotb  ({  97*)  — 
Issue  of  Bonds  —  Elbctobs  -^  Pbopbbtt 
Holdebs. 

In  an  election  in  a  school  district  relative 
to  the  issuance  of  bonds,  it  is  not  necessary 
that  a  qualified  elector  shall  also  be  a  property 
holder. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  224-232;  Dec 
Dig.  i  97.*] 

Petition  by  Isabelle  C.  Patterson  and  oth- 
ers, as  taxpayers  of  the  School  District  of 
Allendale,  for  an  InJ unction  against  E.  M. 
Peeples  and  others,  as  Trustees  in  the  School 
District    Dismissed. 

James  M.  Patterson,  of  Allendale,  for  peti- 
tioners. R.  P..  Searson,  Jr.,  of  Allendale^  for 
respondents. 

ERASER,  J.  This  is  a  proceeding  in  the 
original  Jurisdiction  of  this  court  for  an  in- 
junction. The  following  is  the  petition: 
"The  petitioners  are  residents  and  freehold- 
ers of  the  school  district  of  Allendale,  Barn- 
well county,  S.  C,  of  which  said  school  dis- 
trict J.  H.  Warren,  B.  H.  Peoples,  and  Fred 
S.  Davis  are  the  duly  appointed  and  quali- 
fied trustees.  That  heretofore  early  in  the 
year  1913,  a  petition  was  circulated  in  said 
school  district  and  presented  to  the  resident 
freeholders  and  qualihed  electors  for  th^r 
signatures,  praying  that  an  election  be  order- 
ed by  said  trustees  in  said  school  district  to 
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decide  the  question  of  the  issuance  of  bonds 
in  the  sum  of  $15,000,  for  certain  school  pur- 
poses. That  with  said  election  in  view  a  sur- 
vey was  had  and  a  plat  of  same  made  by  a 
reputable  and  competent  surveyor,  and  the 
said  plat  was  duly  filed  with  the  clerk  of 
cpurt  as  required  by  law.  Through  the  mis- 
placing of  the  said  petition  and  other  de- 
lays, the  requisite  number  of  signatures  of 
freeholders  and  electors  was  not  obtained  un- 
til about  December,  1913,  when  said  petition 
was  filed  with  said  trustees.  That  on  the 
filing  of  said  petition  with  said  trustees,  E. 
H.  Peoples,  one  of  them,  refused  to  sign  the 
order  authorizing  the  said  election  as  pray- 
ed, but  that  the  other  two,  constituting  a 
majority  of  said  board,  signed  said  order  of 
election.  That  the  said  notice  of  election 
was  duly  advertised  and  published  as  requir- 
ed by  law,  but  that  no  announcement  was 
made  to  the  public  as  to  the  appointment  of 
managers  for  said  election.  That  said  elec- 
tion was  duly  held  on  the  31st  day  of  Decem- 
ber, 1913,  resulting  in  a  vote  of  109  for  the 
issuance  of  said  bonds  and  21  against  said 
bonds.  In  the  counting  of  ballots  one  more 
was  found  in  the  box  than  appeared  on  the 
poll  list.  At  said  election  the  said  managers 
allowed  persons  to  vote,  other  than  those 
who  returned  real  and  personal  property  for 
taxation.  That  heretofore,  to  wit,  in  1906, 
the  town  of  Allendale  issued  its  bonds  In  the 
sum  of  $10,000  for  municipal  and  school 
purposes;  $9,500  of  the  funds  arising  from 
the  sale  of  said  bonds  having  been  applied  to 
the  erection  and  equipment  of  a  school  build- 
ing for  the  said  Allendale  school  district,  and 
it  is  the  intention  in  the  present  bond  issue 
to  take  over  from  the  said  town  the  property 
on  which  the  school  building  is  now  located 
at  its  cost  price,  with  a  portion  of  the  pro- 
ceeds arising  from  the  sale  of  the  contem- 
plated bonds  issued.  Your  petitioners  further 
represent  as  matters  of  law:  (1)  That  the 
survey  and  filing  of  the  plat  with  the  clerk 
of  court  six  or  eight  months  before  the  elec- 
tion, even  though  done  with  a  view  to  said 
election,  was  not  and  is  not  such  a  survey 
and  filing  as  is  required  by  statute  Immedi- 
ately preceding  said  election.'  .  (2)  That  the 
statute  requires  the  order  for  the  election  to 
be  signed  by  the  trustees,  and  that  the  signa- 
tures to  said  order  of  election  of  only  two 
of  said  trustees  was  not  and  is  not  the  mode 
required  by  statute  for  the  order  of  said 
election.  (8)  That  it  is  the  intention  of  said 
trustees  to  use  a  portion  of  the  proceeds  of 
the  sale  of  said  bonds  to  retire  certain  bonds 
heretofore  issued  by  the  town  of  Allendale 
for  municipal  and  school  purposes.  And  it  is 
respectfully  submitted  that  while  a  munici- 
pality may  bond  itself  for  educational  pur- 
poses, this  being  one  of  its  many  functions,  a 
school  district  is  limited  by  law  to  the  single 
function  of  promoting  education,  has  no 
right  or  power  to  issue  bonds  for  any  other 


purposes  whatever.  Wherefore,  your  peti- 
tioners pray  that  the  said  E.  H.  Peeples,  J. 
H.  Warren,  and  Fred  S.  Davis,  as  trustees 
of  said  Allendale  school,  and  their  successors 
in  office,  may  be  restricted  and  enjoined  from 
issuing  or  attempting  to  issue  the  said  bonds 
as  above  set  forth,  and  your  petitioners  will 
ever  pray,  etc." 

[1]  1.  The  first  ground  is  Insufficient  Ac- 
cording to  the  allegation,  the  survey  was 
made  for  the  election  and  as  a  part  of  the 
proceedings,  and  the  alleged  delay  does  not 
destroy  the  availability  of  the  plat  .for  use 
in  the  election.  McLaurin  v.  Tatum,  85  S. 
C.  444,  67  S.  B.  660,  is  not  In  conflict  with 
this. 

[2]  2.  The  second  ground  is  insufficient 
The  trustees  are  made  a  governmental  ageo- 
cy,  and  the  statute  requires  them  to  organize 
as  a  board.  A  majority  may  act  See  Nich- 
olson V.  ViUepegue,  91  S.  C.  231,  74  S.  B.  506. 

[8]  8.  The  third  ground  is  insufficient 
The  election  is  alleged  to  have  been  ordered 
for  "certain  school  purposes."  The  purchase 
of  a  school  building  is  a  school  purpose. 
The  use  that  is  to  be  made  of  the  money  by 
the  town  of  Allendale  to  which  a  part  of  the 
money  is  to  be  paid  cannot  affect  the  validity 
of  the  bonda 

[4]  4.  The  majority  In  favor  of  the  bonds 
was  too  great  to  be  affected  by  the  one 
illegal  vote. 

[6,  0]  There  Is  no  requirement  In  the  stat- 
ute that  the  names  of  the  managers  shall  be 
published  or  made  public,  or  that  a  qualified 
elector  shall  also  be  a  property  holder. 

The  injunction  is  refused,  and  the  petition 
dismissed. 

GARY,  a  J.,  and  HYDRICK  and  WATTS, 
JJt  concur. 

(96  S.  C.  898) 

HAMILTON  ▼.    WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    Jan.  21, 

1914.) 

1.  Tbial  (§  140*)— Pbovincb  or  Jubt. 

The  circuit  judge  cannot  pass  upon  the 
credibility  of  witnesses. 

[Ed.  Note. — For  other  cases,  see  TriaL  Gent. 
Dig.  §§  834,  335;    Dec.  Dig.  |  140.*] 

2.  Teleobaphs  and  Telephones  (S  73*)  — 
Failure  to  Deliveb  Messaob— Dahagb»— 
Jubt  QussnoN. 

Evidence  held  to  make  it  a  juiy  question 
whether  defendant  telegraph  company's  failure 
to  deliver  a  telegram  was  in  willful  disregard 
of  plaintiflf  s  rights. 

[Ed.  Note.— For  other  cases,  see  Teleeraphs 
and  Telephones,  Cent.  Dig.  i  76;  Dec.  XHg.  i 
73.*] 

3.  Telegbaphs  and  Telephones  (S  87*)  — 

FaILUBE  to  DSLIVEfr—RECOVEBT   VOB    MKN- 

TAL  Anguish. 

A  telegram:  "Your  boy  Is  here  with  me. 
Don't  be  uneasy" — showed  on  its  face  that 
mental  anguish  would  probably  result  from  fail- 
ure to  deliver  the  telegram  so  as  to  authorize 
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a  recovery  of  damages  for  mental  angoish  upon 
nondelivery. 

[Ed.  Note.— For  other  cases,  see  Telejrraphs 
and  Telephones.  Cent  Dig.  Si  23,  24,  29,  30, 
32;    Dec.  Dig.  §  37.*] 

4.  Telbgbafhs  and  Telephones  (S  66*)  — 

FAILT7BE   TO   DeLIVEBt— ACTIONS— ADMISSION 

OF  Evidence. 

In  an  action  for  damages  for  failure  to  de- 
liver a  telegram  to  plaintiff,  whose  son  had  run 
away,  and  gone  to  another's  house:  "Your  boy 
is  here  with  me.  Don't  be  uneasy"— evidence 
was  admissible  tending  to  show  that  the  fa- 
ther suffered  mental  anguish  from  the  failure 
to  deliver  the  telegram,  as  that  he  did  not 
sleep  at  night  while  the  boy  was  away. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §S  61-63;  Dec.  Dig. 
i  66.*] 

5.  Damages    <§   220*)— Verdict— Separation 
or  Actual  and  Punitive  Damages. 

The  verdict  should  separate  the  actual 
from  the  punitive  damages  awarded,  so  that  a 
new  trial  will  not  be  necessary  if  tliere  is  no 
evidence  as  to  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  563-566 ;    Dec.  Dig.  §  220.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Calhoun  County;  Thomas  H.  Spain, 
Judge. 

Action  by  J.  0.  Hamilton  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Nelson,  Nelson  &  Gettys,  of  Columbia,  for 
appellant  McLauchlin  &  Smith  and  R.  Y. 
Klbler,  all  of  Columbia,  for  respondent 

FRASER,  J.  This  is  an  action  for  dam- 
ages for  failure  to  deliyer  a  telegram.  Both 
actual  and  punitive  damages  demanded. 

George  Byrd,  a  son-in-law  of  the  plain- 
tiff, lives  in  Columbia,  S.  C,  and  phoned  to 
the  defendant  a  telegram  to  be  transmitted 
to  the  plaintiff  at  Dillon,  S.  C.  It  seems 
that  the  plaintiff  has  an  afflicted  son,  who 
ran  away  from  his  father's  home  at  Dillon, 
and  went  to  Columbia  to  the  house  of  his 
sister.  Soon  after  Mr.  Byrd  found  that  the 
boy  was  at  his  house,  he  went  to  a  store 
in  the  same  building  and  got  the  merchant 
to  phone  to  the  telegraph  office  the  follow- 
ing message  to  the  boy's  father:  "Your  boy 
is  here  with  me.  Don't  be  uneasy."  This 
telegram  was  never  delivered.  The  tele- 
gram was  directed  to  J.  C.  Hamilton,  but,  in 
transmission,  was  changed  to  J.  S.  Hamil- 
ton. There  Is  much  conflict  as  to  the  sub- 
sequent phone  messages.  The  defendant 
claims:  That  the  address  was  insufficient, 
and  that  its  agent,  asked  for  a  better  ad- 
dress, and  the  information  received  was  mis- 
leading. That,  when  the  message  was  re- 
ceived at  Dillon,  the  agent  sent  out  the  mes- 
sage, but  could  find  no  one  to  whom  it  could 
be  delivered.  That  inquiry  was  made  at  the 
post  office,  and  of  a  policeman  and  others. 
That,  while  they  have  no  explanation  of  the 
change  of  initial  in  transmission,  this  was 


simple  negligence  at  most,  and  in  no  event 
could  the  defendant  be  liable  for  punitive 
damages.  The  defendant  claims  that  the 
message  does  not  disclose  any  special  dam- 
age, and  there  is  no  ground  upon  which  dam- 
ages for  mental  anguish  can  be  based.  The 
plaintiff's  testimony  tended  to  show:  That, 
when  Mr.  Byrd  was  Informed  that  the  mes- 
sage had  not  been  delivered,  after  the  first 
efforts  had  filled,  the  defendant  was  told 
that  Mr.  Hamilton  lived  on  Main  street,  but, 
if  he  could  not  be  found,  then  the  message 
was  to  be  delivered  to  the  policeman;  and 
the  defendant  was  requested  to  notify  the 
sender  if  there  was  a  still  further  failure  to 
deliver,  and  notification  was  promised.  That 
defendant  was  Instructed  to  deliver  at  al- 
most any  cost  It  is  admitted  that  the  mes- 
senger boy  inquired  of  a  policeman,  but  did 
not  deliver  or  offer  the  telegram  to  the  po- 
liceman. There  was  a  verdict  for  plain- 
tiff for  $463. 

The  exceptions  which  state  the  questions 
raised  will  be  considered  in  order. 

[1, 2]  Exception  1:  "Because,  it  Is  respect- 
fully submitted,  his  honor,  the  presiding 
judge,  erred  in  refusing  defendant's  motion 
for  direction  of  a  verdict  on  the  cause  of  ac^ 
tion  for  punitive  damages,  made  at  the  close 
of  all  the  testimony,  upon  the  ground:  'Be- 
cause there  is  no  evidence  tending  to  show 
that  the  defendant  has  been  guilty  of  will- 
fulness, wantonness,  recklessness,  or  inten- 
tional misconduct.'  The  error  being,  it  is 
respectfully  submitted,  that  there  was  noth- 
ing in  the  testimony  which  would  warrant 
the  submission  of  punitive  damages  to  the 
Jury,  and  upon  defendant's  motion,  his  honor 
should  have  withdrawn  that  cause^of  action 
from  the  Jury." 

Exception  2:  "Because,  It  is  respectfully 
submitted,  his  honor,  the  presiding  Judge, 
erred  in  refusing  defendant's  first  request  to 
charge,  which  request  was:  '(1)  I  charge 
you  that  there  was  no  evidence  tending  to 
show  that  the  defendant  has  been  guilty  of 
willfulness,  wantonness,  recklessness,  or  in- 
tentional misconduct,  and  you  cannot  find  a 
verdict  for  punitive  damages.'  The  error  be- 
ing, it  is  respectfully  submitted,  that  there 
was  no  testimony  which  would  warrant  the 
Jury  in  awarding  punitive  damages,  and  his 
honor  should  have  so  charged  upon  request 
of  defendant" 

The  circuit  Judge  cannot  pass  upon  the 
credibility  of  witnesses.  There  was  testi- 
mony that  the  sender  of  the  message  urged 
delivery,  and  offered  to  pay  all  reasonable 
cost  of  delivery;  that,  in  case  of  a  failure 
to  find  Mr.  Hamilton,  the  message  was  to  be 
delivered  to  the  policeman,  and,  in  case  of 
further  failure  to  deliver,  the  sender  was  to 
be  notified ;  that  there  was  no  attempt  to  de- 
liver to  the  policeman,  and  the  plaintiff  was 
not  notified.  The  Jury  had  the  power  to  find 
from  the  evidence  that  there  was  no  effort 
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to  deliver  to  tbe  policeman,  and  that,  after 
some  effort  to  deliver  had  been  made,  the 
message  was  placed  In  an  envelope,  stamped, 
and  put  away  in  the  Dillon  office,  not  mailed, 
and  allowed  to  remain  there  until  the  trial 
of  the  case  on  circuit  Was  that  a  willful 
disregard  of  the  plaintiff's  rights?  That  was 
a  question  for  the  Jury.  These  exceptions  are 
overruled. 

[3]  Exception  3:  "Because,  it  Is  respect- 
fully submitted,  his  honor,  the  presiding 
Judge,  erred  in  refusing  defendant's  motion 
for  direction  of  verdict  upon  the  same  cause 
of  action  for  mental  anguish,  made  at  the 
close  of  all  the  testimony,  upon  the  following 
ground:  '(1)  Because  the  mental  anguish 
sustained  by  plaintiff,  if  any,  is  special  dam- 
age, and  the  proper  foundation  has  not  been 
laid  for  the  recovery  of  such  damage,  in  that 
the  message  does  not  show  on  its  face  that 
mental  anguish  would  probably  result  from 
delay  or  failure  to  deliver  same,  nor  is  there 
any  testimony  tending  to  show  that  the  com- 
pany was  otherwise  informed,  at  the  time  the 
message  was  filed,  that  mental  anguish 
would  probably  result  from  the  failure  to 
promptly  transmit  and  deliver  the  same.' 
The  error  being  that,  as  the  telegram  in  suit 
did  not  relate  to  sickness  or  death,  and  car- 
ried no  notice  on  its  face,  nor  was  the  defend- 
ant otherwise  informed,  at  the  time  the  mes- 
sage was  filed,  that  mental  anguish  would 
probably  result  from  delay  or  failure  to  de- 
liver same,  the  alleged  mental  anguish  was 
special  damage,  for  which  a  recovery  should 
not  be  had." 

The  telegram  was:  "Your  boy  is  here  with 
me.  Don't  be  uneasy.'*'  The  only  purpose  ap- 
parent on  the  face  of  the  telegram  is  to 
relieve  mental  anguish.  This  exception  is 
overruled. 

[4]  Exception  4:  "Because,  it  Is  respect- 
fully submitted,  that  his  honor,  the  presiding 
Judge,  erred  in  allowing  the  plaintiff  to  testi- 
fy as  to  his  peculiar  fears,  and  apprehen- 
sions, and  his  mental  condition  on  account  of 
the  unexplained  absence  of  his  son  from 
home  in  the  following  testimony:  'Q.  What 
was  your  condition,  and  what  was  the  condi- 
tion of  your  family,  on  account  of  the  ab- 
sence of  this  boy?  Mr.  Nelson :  We  object  to 
that  Anything  about  his  condition  or  the 
condition  of  his  family  would  not  be  compe- 
tent The  Court:  He  can  tell  what  he  did. 
Q.  When  your  wife  had  been  away  all  day, 
and  you  had  looked  all  day,  and  had  not 
found  your  son,  did  not  that  make  you  more 
uneasy?  A.  Yes,  sir.  Q.  Did  you  know  what 
had  become  of  him?  A.  No,  sir.  Q.  Had  you 
not  heard  before  that  that  not  far  from  Dil- 
lon two  little  boys  had  been  killed?  Mr.  Nel- 
son: We  must  object  to  all  that,  your  honor. 
That  has  absolutely  nothing  to  do  with  this 
case.  Q.  Did  you  know  whether  the  boy  was 
dead  or  alive?  A.  No,  sir.  Q.  You  were 
glad  to  hear  his  footsteps?    A.  Yes,  sir.    Q. 


If  it  had  been  Saturday  night,  it  would  have 
saved  you  a  good  deal  of  anguish  on  Sunday? 
A.  Yes,  sir.  Mr.  Nelson:  Let  him  state  the 
facts,  and  that  is  for  the  Jury  to  say.  We 
object  to  that  line  of  questioning.  The 
Court:  Let  him  state  the  facts,  Mr.  Mo- 
Lauchlin.  Q.  Did  you  or  not  sleep  in  peace 
on  Saturday  night?  Mr.  Nelson:  We  object 
to  that  We  are  not  chargeable  with  that, 
your  honor.  Q.  Did  you  or  not  rest?  Mr. 
Nelson:  We  object  to  that,  your  honor.  Q. 
What  kind  of  a  night  did  you  have  because 
you  did  not  receive  this  telegram?  Mr.  Nel- 
son: We  object  to  the  question,  on  the 
ground  that  it  is  leading,  it  is  inoompetent, 
and  it  is  irrelevant  The  court:  I  will  let 
him  answer  it  Q.  What  kind  of  a  night  did 
you  spend?  A.  I  did  not  rest  at  all  till  I 
heard'  this  boy  come  to  the  door.  Q.  What 
kind  of  a  day  did  you  spend  Sunday?  A.  I 
spent  a  bad  day;  I  could  not  rest  at  all. 
Q.  What  kind  of  a  night  did  you  spend  Sun- 
day? A.  I  could  not  rest  Sunday  night.  Q. 
Were  you  or  npt  awake  in  your  bed  when  your 
boy  come  to  the  door?  A.  Yes,  sir;  I  knew 
it  as  soon  as  he  came  to  the  door  and  called 
his  mother.  Q.  It  was  a  pleasant  sound?  A. 
Yes,  sir.  The  Court:  I  think  that  is  compe* 
tent'  The  error  being  that  his  honor  should 
have  only  allowed  the  plaintiff  to  testify  to 
the  focts,  that  is,  that  he  had  not  received 
the  telegram  or  information  where  the  boy 
was,  and  the  boy  was  away  from  home,  he 
(the  plaintiff)  not  knowing  his  whereabouts, 
and  it  was  error  to  allow  the  plaintiff  to  tes- 
tify as  to  what  his  anxiety  or  feeling  was 
during  the  absence  of  his  son." 

The  substance  of  that  testimony  is  that 
the  father  suffered  mental  anguish  occa- 
sioned by  the  failure  to  receive  the  telegram, 
and  the  telegram  showed  that  he  would,  if 
it  was  not  delivered.  His  honor  ruled  out 
th^  testimony  in  regard  to  what  had  hap- 
pened to  other  boys.  This  exception  is  over- 
ruled. 

[6]  The  court  calls  attention  to  its  former 
suggestion  that  in  these  cases  the  Jury  be 
directed  to  separate  actual  from  punitive 
damages,  so  that,  in  case  there  be  no  evi- 
dence as  to  punitive  damages,  a  new  trial 
shall  not  be  necessary. 

Judgment  affirmed. 

GARY,  0.  J.,  and  HYDRICK  and  WATTS^ 
JJ.,  concur. 

""*'"'""  (96  S.  C.  401) 

DOMINICK  V.  JONES,  ComptroUer  General 

(Supreme  Court  of  South  Carolina.    Feb.  2, 

1914.) 

States  (|  173*>-Olaim8  against  State  -« 
Axlowance>-£ffbgt. 

Under  section  8  of  the  Acts  of  1912  (27 
St  at  Large,  p.  742),  relative  to  the  refunding 
of  the  state  debt,  which  provides  that,  for  the 
purpose  of  defraying  tbe  expenses  to  be  incur- 
red in  carrying  out  the  provisions  thereof,  ^- 
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000  la  thereby  appropriAted,  to  be  drawn  on 
the  warrant  of  the  Comptroller  General,  to  be 
approved  by  the  Sinking  Fund  Commission,  and 
section  11  anthorieinfr  the  Sinking  Fond  Com* 
mission  to  perform  all  acts  necessary  to  carry 
out  the  provisions  of  that  act,  not  inconsistent 
with  the  provisions  thereof,  the  Sinking  Fnnd 
Commission  had  power  to  approve  and  order 

Said  a  claim  for  services  as  attorney  for  the 
fovernor,  performed  with  the  approval  of  the 
Attorney  Ueneral,  in  an  action  against  the 
Governor  and*  others  to  test  the  constitntion' 
ality  of  that  act,  and  the  authority  of  the  Sink- 
ing Fimd  Commission  thereunder,  and,  having 
ordered  its  payment,  the  Comptroller  General 
had  no  discretion  in  the  matter  of  its  payment. 

[Ed,  Note.— For  other  cases,  see  States, 
Cent  Dig.  §  163 ;   Dec.  Dig.  §  173.*] 

Petition  presented  to  an  Associate  Justice 
of  tbe  Supreme  Court  by  Fred  H,  Domlnlck 
for  a  writ  of  mandamus  against  A.  W.  Jones, 
Comptroller  General  of  the  state.  From  an 
order  granting  the  writ,  defendant  appeals. 
Affirmed. 

See,  also,  80  S.  E.  lOa. 

A.  W.  Jones,  Comptroller  General,  In  pro. 
per.  Fred  H.  Domlnlck,  of  Columbia,  for  re* 
Qpondent. 

8HIPP,  A.  A.  J.  This  is  an  appeal  from 
an  order  granted  by  Hon.  R.  C.  Watts,  Asso- 
ciate Justice  of  this  court,  directing  the  is- 
suance of  a  writ  of  mandamus  against  the 
appellant,  A.  W.  Jones,  as  Comptroller  Gen- 
eral, requiring  him  to  issue  his  warrant  up- 
on the  State  Treasurer  in  favor  of  the  re- 
spondent, Fred  H.  Dominick,  for  the  sum  of 
$1,250,  in  accordance  with  the  direction  and 
approval  of  the  Sinking  Fund  Commission. 
The  proceefings  were  commenced  by  petition, 
and  Mr.  Justice  Watts  issued  a  rule  to  show 
cause  returnable  before  him,  at  chambers, 
at  Laurens,  S.  C,  on  July  2,  1918,  to  which 
rule  the  appellant  made  return.  At  the  hear- 
ing the'  Associate  Justice,  after  considering 
the  petition  and  return,  and  the  minutes  of 
the  Sinking  Fund  Commission  or  a  copy 
thereof,  presented  without  objection,  adjudg- 
ed the  return  insufficient,  and  granted  the 
order  appealed  from. 

The  appellant  presents  two  exceptions; 
each  exception  assigning  error  in  holding 
the  return  insufficient  Neither  exception 
can  be  sustained,  if  it  be  found  that  the 
record  before  the  Associate  Justice  at  the 
hearing  developed  the  fact  that  there  was 
a  plain  ministerial  duty  resting  upon  appel- 
lant, as  Comptroller  General,  which  he  re- 
fused to  perform.  From  the  record  before 
him,  Mr.  Justice  Watts  found,  as  matters 
of  factf  that  Fred  H.  Dominick  represented 
Governor  Cole  L.  Blease  as  attorney  in  the 
case  of  State  ex  reL  W.  W.  Ray  v.  Cole  h. 
Blease  et  aL,  05  S.  C.  410,  79  S.  EL  247,  and 
that  said  employment  as  attorney  for  the 
Governor  was  approved  by  the  Attorney  Gen- 
eral ;  that  he  performed  the  services  reason- 
ably required  of  him;  that  he  rendered  his 
statement  and  claim  to  the  Sinking  Fund 


Commission;  that,  after  due  notice  to  all 
of  the  members  thereof  the  Sinking  Fund 
Commission,  after  due  consideration,  appro\'- 
ed  the  same  and  ordered  the  same,  paid; 
that  the  appellant  refused  to  pay  his  claim, 
although  subsequent  to  the  action  of  the 
Sinking  Fund  Commission,  in  ordering  the 
claim  paid,  the  appellant  introduced  a  reso- 
lution seeking  to  rescind  the  action  of  the 
Sinking  Fund  Commission  in  so  far  a^  the 
payment  of  this  claim  is  concerned,  and 
that  said  resolution  fftiled  to  pass. 

The  foregoing  facts  were  either  not  denied 
la  the  return  or  appeared  from  the  minutes 
of  the  Sinking  Fund  Commission  which  were 
before  the  Associate  Justice.  From  the  facts 
above  set  forth,  Mr.  Justice  Watts  held  that 
under  section  8  of  the  Acts  of  1912,  at  page 
742,  in  reference  to  the  refunding  of  the 
state  debt,  the  Sinking  Fund  Commission  had 
authority  to  order  this  claim  paid,  and  that, 
after  the  approval  of  the  Sinking  Fund  Com- 
mission, the  appellant  had  no  discretion  In 
the  matter  of  the  payment  of  the  warrants 
approved  and  requested  to  be  paid,  and  that 
the  court  would  not  go  beyond  their  action, 
as  there  was  no  charge  of  fraud.  If  such 
conclusion  of  the  law  be  correct,  it  is  de* 
cisive  of  the  appeaL  Section  8  of  the  act 
referred  to  provides:  "That  for  the  puiDoses 
of  defraying  the  expenses  to  be  incurred  in 
carrying  out  the  provisions  of  this  act  the 
sum  of  eight  thousand  dollars,  if  so  much 
be  necessary,  is  hereby  appropriated  to  be 
drawn  on  the  warrant  of  the  Comptroller 
General  to  be  approved  by  the  Sinking  Fund 
Commission."  If  it  could  be  doubted  that 
section  8  of  the  act  gave  such  authonty 
specifically,  it  would  still  be  found  in  section 
11  of  the  same  act,  which  provides ;  "That 
the  Sinking  Fund  Commission  are  hereby 
authorized  in  their  discretion,  to  perform  all 
and  singular  every  act  necessary  to  carry  out 
the  provisions  of  this  act  not  herein  specific- 
ally given  and  which  are  not  inconsistent 
with  the  provisions  hereof."  It  cannot  there- 
fore be  doubted  that  the  Sinking  Fund  Com- 
mission had  ample  authority  to  pass  upon 
the  question  of  what  expenses  were  neces- 
sary to  carry  out  the  provisions  of  the  act, 
and  to  approve  same  and  direct  the  payment 
thereof.  These  were  matters  committed  to 
the  Judgment  and  discretion  of  the  Sinking 
Fund  Commission  by  the  act  itself. 

Mr.  Justice  Hydrick,  who  delivered  the 
opinion  of  the  court  tn  the  case  of  State 
ex  rel.  Ray  v.  Blease  et  al.,  95  S.  O.  410,  79 
S.  ffi.  247,  in  considering  the  act  of  1912, 
above  referred  to,  says,  in  reference  to  mat- 
ters in  the  Judgment  and  discretion  of  the 
Sinking  Fund  Commission:  ''But  as  to  mat- 
ters within  their  discretion,  the  Commission 
is  not  subject  to  the  control  of  the  court" 
There  is  much  in  the  return  to  the  rule,  as 
held  by  Mr.  Justice  Watts,  that  might  have 
been  properly  presented  to  the  Commission 
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for  their  consideration  when  passing  on  the 
claim  In  question,  but  which  is  not  pertinent 
for  the  consideration  of  the  court 

It  follows  from  the  foregoing  that  the  ex- 
ceptions must  be  overruled,  and  the  order 
appealed  from  must  be  affirmed. 

Order  appealed  from  affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  FRASBR, 
and  GAGE,  JJ.,  concur. 

m  s.  c.  M6) 

ERNEST  M.  DU  PRE  CO.  ▼.  SEABOARD 

AIR  LINE  RY. 

(Supreme  Court  of  Sonth  Carolina.     Jan.  13» 

1914.) 

1.  Appeal  and  Ebbob  (§  499*)— Recobd— 
Questions  Presented  fob  Review— Refus- 
al of  Dibected  Vebdict. 

Where,  in  an  action  for  goods  lost  and 
damaged  in  shipment  and  for  a  penalty  for  fail- 
ure to  pay  the  claim  therefor,  the  record  does 
not  show  that  a  motion  was  made  below  for  a 
directed  verdict  for  defendant  on  the  ground 
that  the  evidence  was  conclusive  and  uncontra- 
dicted that  the  property  never  came  into  defend- 
ant's possession,  an  exception  assigning  error 
in  refusing  to  direct  a  verdict  for  defendant  on 
this  ground  will  be  overruled. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi{  2295-2298;  Dec  Dig.  f 
499.*1 

2.  Appeal  and  £}bbob  (§  237^)— Pubsbnta* 
TiON  Below— Sufficiency. 

On  appeal  in  an  action  against  a  carrier 
for  loss  of  a  shipment,  an  exception,  assigning 
error  in  refusing  a  new  trial  sought  on  the 
ground  that  the  evidence  was  uncontradicted 
and  conclusive,  that  the  loss  occurred  on  the  line 
of  another  carrier  and  that  the  shipment  never 
came  into  defendant's  possession,  will  be  over- 
ruled when  first  submitted  on  motion  for  new 
trial  and  not  submitted  by  motion  to  direct  a 
verdict,  as  required  by  circuit  court  rules,  rule 
77  (73  S.  E.  vii). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1302% ;   Dec.  Dig.  9  237.*! 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Frank  B.  Gary,  Judge. 

Action  by  the  Ernest  Ml  Du  Pre  Company 
against  the  Seaboard  Air  Line  Railway. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
Rembert  &  Monteith,  of  Columbia,  for  re- 
spondent 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  defendant  to  recover  the  sum  of 
ninety-two  and  so/^^^  dollars  ($92.80),  the 
value  of  29  bags  of  potatoes  alleged  to  be 
lost  and  damaged  by  defendant  and  the  fur- 
ther sum  of  fifty  dollars  ($50)  penalty  for 
failure  to  pay  claim  for  said  loss  and  dam- 
ages to  the  potatoes  within  the  time  required 
by  law.  The  case  was  tried  before  Honor- 
able Frank  B.  Gary  and  a  jury,  and  resulted 


in  a  verdict  in  favor  of  the  plaintiff  in  the 
full  amount  sued  for.  At  the  close  of  plain- 
tiff's evidence,  a  motion  was  made  for  a  non- 
suit as  to  the  causes  of  action  for  the  penalty 
on  the  ground  that  it  was  an  interstate  ship- 
ment, and  that  the  act  provides  for  actual 
damages  done,  and  that  the  penalty  statute  is 
now  void,  and  of  no  effect  since  the  passage 
of  the  Carmack  amendment  to  the  interstate 
commerce  act.    This  motion  was  refused. 

At  the  close  of  the  case,  when  all  the  evi- 
dence was  in,  defendant  asked  the  court  to 
direct  a  verdict  in  its  favor  on  the  same 
grounds.  A  motion  for  nonsuit  was  made; 
this  motion  was  also  refused.  After  verdict 
a  motion  for  a  new  trial  was  made  upon  the 
ground  that  the  verdict  was  unsupported  by 
the  evidence,  and  that  the  verdict  of  the  Jury 
was  in  direct  conflict  with  the  charge  of  the 
judge.  This  was  refused.  Defendant  ap- 
peals, and  by  three  exceptions  alleges  error 
on  the  part  of  his  honor. 

[1]  Exception  1  assigns  error  on  the  part 
of  his  honor  in  refusing  to  direct  a  verdict 
in  favor  of  the  defendant,  upon  the  ground 
that  the  evidence  was  conclusive  and  uncon- 
tradicted that  the  property  lost  nev«r  came 
into  the  possession  of  the  defendant  This 
exception  is  overruled,  as  the  record  shows  no 
such  motion  was  made  on  the  trial.  EiXcep 
tions  will  not  be  considered  that  are  not 
based  on  the  record.  The  only  grounds  for 
nonsuit  and  direction  of  verdict  were  made  as 
to  the  penalty  and  under  the  authorities  of 
Stanford  v.  Cudd,  93  S.  C.  367,  76  S.  E.  986; 
Ck)lclough  V.  Briggs,  95  S.  C.  4,  78  S.  B.  530 : 
and  Strauss  v.  R.  R.  Co.,  94  S.  C.  325,  77  S. 
E.  1117.  These  exceptions  cannot  be  con- 
sidered. 

[2]  Exception  2  assigns  error  on  the  part 
of  his  honor  in  refusing  a  new  trial,  on  the 
ground  that  the  evidence  was  uncontradicted 
and  conclusive  that  the  loss  occurred  on  the 
line  of  a  common  carrier  other  than  defend- 
ant's railroad,  and  that  the  goods  lost  never 
came  into  the  possession  of  the  defendant 
This  exception  is  overruled,  as  it  was  sub- 
mitted for  the  first  time  to  the  court  on  a 
motion  for  a  new  trial,  and  should  have  been 
submitted  by  motion  to  direct  verdict  as  re- 
quired by  rule  77,  circuit  court  rules  (73  S. 
E.  vii).  Baker  v.  Telegraph  Co.,  84  S.  C  ATI, 
66  S.  E.  182,  137  Am.  St  Rep.  848;  Dempsey 
V.  Telegraph  (3o.,  92  S.  C.  577,  75  S.  B.  977. 

Exception  3  was  abandoned  at  the  hearing, 
as  it  was  taken  before  the  decisions  of  this 
court  in  Vamville  Furniture  C3o.  v.  C  &  W. 

C.  Railroad,  95  S.  C. ,  79  S.  E.  700,  and  Du 

Pre  V.  a,  N.  &  L.  R.  R.,  95  S!  O. ^,79  S.  B. 

310,  were  filed. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  FRAS- 
ER,  JJ.,  concur. 
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(141  Ga.  227) 

HAMES  y.  DOBBS. 
(Supreme  Court  of  Georgia.     Jan.  14,  1914.) 

(Syllahita  5y  the  Court.) 

Trial  (|  143*)  —  Dirbotinq  Vbbdiot  — Con- 
flicting Evidence. 

Whether  the  defendant  was  entitled  to  a 
verdict  in  his  favor  depended  upon  the  ques- 
tions whether  or  not  the  plaintiff  had  commit- 
ted actual  fraud  in  bringing  about  the  trade 
which  resulted  in  a  horse  swap  between  the 
parties,  and  whether  or  not  there  had  been  de- 
livery by  the  defendant  of  the  horse  which  he 
had  agreed  to  exchange  for  the  plaintiff's  mule 
and  a  certain  sum  of  money.  As  to  each  of 
these  questions  there  was  a  material  conflict 
between  the  testimony  of  the  plaintiff  and  that 
introduced  by  the  defendant;  and  inasmuch  as 
the  judge  is  only  authorized  to  direct  a  ver- 
dict where  there  is  no  conflict  in  the  evidence 
upon  the  material  issues,  it  was  error  for  the 
trial  judge  to  direct  the  finding  of  the  jury  in 
this  case. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  §S  342,  343;    Dec.  Dig.  §  143.*] 

Error  from  Superior  Court,  Cobb  Comity; 
N.  A.  Morris,  Judge. 

Action  between  Luther  Hames  and  C.  Ia 
Dobbs.  From  the  Judgment,  Hames  brings 
error.    Reversed. 

T.  E.  Latimer,  of  Woodstock,  and  J.  Z. 
Foster  and  GrlflSn  &  Johnson,  all  of  Marietta, 
for  plaintiff  In  error.  Mozley  &  Moss,  of 
Marietta,  for  defendant  In  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C  J.,  absent 

a4l  Ga.  212) 

HAWKINS  V.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  13,  1914.) 

(Syllalus  by  the  Court.) 

1.  MlTBDEB— EiVIDENGE. 

There  was  ample  evidence  to  authorize  the 
verdict  of  guilty. 

2.  Criminal  Law  (J  828*)— Failure  to  In- 
struct—Duty  TO  request. 

The  motion  for  new  trial  complains  that 
the  court  failed  to  charge  the  law  of  voluntary 
manslaughter,  mutual  combat,  and  self-defense. 
No  appropriate  request  in  writing  was  made, 
and  there  was  no  basis  for  such  charge  except 
in  the  statement  of  the  accused.  This  court 
has  repeatedly  ruled  that  the  trial  judge  is  not 
bound  to  give  in  charge  to  the  jury  the  law 
relating  to  a  given  question  which  is  not  rais- 
ed by  the  evidence,  hut  only  by  the  statement 
of  the  accused,  even  though  it  be  pertinent,  un- 
less an  appropriate  request  therefor  is  submit- 
ted in  writine.  Carroll  v.  State,  99  Oa.  36  (2), 
25  S.  E.  680;  Hardin  v.  State,  107  Ga.  718 
(3),  33  S.  E.  700:  Robinson  v.  State,  114  Ga. 
56  (4),  39  S.  E.  862.  Besides,  the  court  charg- 
ed the  jury  fully  the  law  of  self-defense  as  re- 
lating to  the  fears  of  a  reasonable  man. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2007;   Dec.  Dig.  §  828.*] 


3.  Homicide  (§§  203,  216,  218*)— Dying  Dec- 
laratio  n— Admissibiuty— weiqiit. 

In  order  to  admit  dying  declarations  for 
the  consideration  of  the  jury,  it  is  necessary  to 
make  out  a  prima  facie  case  showing  that  the 
deceased  was  in  articulo  mortis,  and  conscious 
of  his  condition.  When  this  is  done,  the  decla- 
rations should  be  admitted,  and  whether  the 
person   making  them   was  m  articulo   mortis, 


and  was  conscious  of  his  condition,  are  ques- 
tions of  fact  for  the  jury  to  determine,  under 
proper  instructions  from  the  court.  Findley 
V.  State,  125  Ga.  579.  54  S.  B.  106.  See,  also, 
Anderson  v.  State,  122  Ga.  161,  50  S.  B.  46; 
Gibbons  v.  State,  137  Ga.  786,  789,  74  S.  E. 
549;  Perdue  v.  State,  135  Ga.  277  (8),  69  S. 
B.  184;  Lyens  v.  State,  133  Ga.  587  (3),  66  S. 
E.  792.  Accordingly,  where  a  witness  for  the 
state  testified  that  the  deceased,  after  being 
shot,  and  a  short  while  before  he  died,  "ask- 
ed me  to  feel  his  pulse,  and  said,  'Mr.  Gene, 
tell  me  the  truth.'  He  had  been  saying  he 
was  shot  mighty  bad,  and  I  said,  *Well,  Pig 
[the  deceased],  maybe  you  are  not  shot  as  bad 
as  you  think  you  are;  the  doctor  is  coming.' 
And  he  said,  'rfo;  I  am  shot  in  a  bad  place.' 
And  then  he  had  me  to  feel  his  pulse,  and 
held  out  his  hand.  He  said,  Tell  me  honest, 
Mr.  Gene,'  how  his  pulse  was.  I  said,  'Well, 
they  are  about  normal— maybe  you  are  not  shot 
as  bad  as  you  think.'  He  said,  *No,  sir;  they 
are  not  all  right;  they  are  weak.'  And  he  said, 
'I  am  bleeding  inside.'  He  told  them  good-by 
once  or  twice.  He  thought  he  was  going  to 
die,  I  guess.  He  died  that  night  some  time, 
about  3  o'clock  next  morning" — and  upon  this 
showing  the  court  allowed  the  witness,  over 
objection  of  defendant's  counsel,  to  testify  as 
to  what  the  deceased  said  to  the  witness  as  to 
the  circumstances  under  which  the  defendant 
shot  deceased,  this  made  out  such  a  prima 
facie  case  as  to  authorize  the  testimony  to  be 
submitted  to  the  jury,  under  proper  instruc- 
tions from  the  court  as  to  whether  the  declara- 
tions were  made  in  the  article  of  death,  and 
whether  the  deceased  was  at  the  time  conscious 
of  his  condition. 

[Ed,  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §j  430-437,  457-459 ;  Dec.  Dig.  {§ 
203,  216,  218.*] 

4.  Homicide  (8  214*)— Dying  Declaration. 

In  admitting  dying  declarations  of  the  de- 
ceased for  the  consideration  of  the  jury,  lauda- 
tory remarks  by  the  deceased  of  himself,  such 
as,  "You  know  I  always  do  what  the  white  folks 
told  me,"  should  not  be  admitted;  but  under 
the  facts  of  this  case  the  admission  of  this 
language  is  not  of  sufBdent  materiality  to  be 
cause  for  a  new  trial.  Dying  declarations 
should  be  limited  to  the  cause  of  the  death  of 
the  declarant  and  the  person  who  killed  him. 
Penal  Code  1910,  S  1026. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  §8  44&-450;   Dec  Dig.  §  214.*] 

5.  Witnesses  (|  270*^— Cboss- Examination^ 
Characteb  of  Deceased. 

Where,  on  the  trial  of  one  charged  with 
murder,  it  appears  that  the  character  of  the 
deceased  for  peaceableness  had  not  been  put 
in  issue,  it  was  not  error  for  the  court  to  sus- 
tain an  objection  to  the  following  questions  pro- 
pounded to  a  witness  for  the  state  by  coun- 
sel for  the  accused  on  cross-examination:  "Did 
you  ever  hear  of  his  [deceasedl  being  in  acts 
of  violence  or  crime?"  and  "Do  you  know  of 
his  killing  a  negro  down  the  branch?"  Powell 
V.  State,  101  Ga.  9,  29  S.  E.  309,  65  Am.  St. 
277;  Doyal  v.  State,  70  Ga.  134(5);  Thorn- 
ton V.  State,  107  Ga.  683,  33  S.  E.  673. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  926,  956-957;   Dec  Dig.  §  270.*1 

6.  CsiMiNAi«  Law  (§  762*)—lNfirrBU0Ti0N— Ex- 
pression OF  Opinion. 

On  the  trial  of  one  charged  with  murder, 
while  the  court  was  charging  the  contentions 
of  the  state  to  the  jury,  it  was  not  error  that 
he  instructed  them  in  the  following  language 
(for  the  alleged  reason  that  it  was  the  expres- 
sion of  an  opinion  on  the  part  of  the  court): 
'*The  state  contends  that  the  defendant,  in  the 
county  of  Jasper,  state  of  Georgia,  on  May  14, 
1913,  did,  with  a  certain  pistol  innict  e  mortal 
wound  upon  the  person  of  Pig  Watson,  and  the 
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state  contends  iMs  wound  was  inflicted  by  the 
defendant  upon  the  person  named  in  the  indict- 
ment with  malice  aforethought,  either  express 
or  implied,  and  under  the  law  and  facts  of  this 
case  the  defendant  would  be  guilty  of  the  of- 
fense of  murder  as  charged  in  the  indictment." 
Washington  v.  State,  138  Ga.  218,  73  S.  B. 
512;  Thompson  y.  State,  138  Ga.  164,  73  S.  B. 
363. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fij  1731,  3750,  1754, 1768,  1759, 
1769;   Dec.  Dig.  f  762.*] 

Brror  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Jack  Hawkins  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

A.  8.  Thurman  and  W.  S.  Florence,  both 
of  Monticello,  for  plaintiff  in  error.  Jos.  B. 
Pottle,  Sol.  Gen.,  of  MUledfirevlllek  and  X.  8. 
Felder,  Atty.  Gen.,  for  tbe  State. 

Him  J*  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0»  !.«  absent 

(141  Oa.  224) 

DONBHOB  V.  CRANB. 
(Supreme  0>urt  of  Georgia.     Jan.  14,  1914.) 

(ByUabui  hy  ih0  Court.) 
Landlobo  and  TfeNANT  ({  168^)— Nbglioencb 

8113*)  —  PUBADINO  —  INJUBY  TO  TENANT>— 
EFEGTIYE   PnEMISES— LlABIUTT    OT   LAND- 
LOBD. 

The  court  did  not  err  in  sustaining  a  gen- 
eral demurrer  and  dismissing  the  petition  in 
this  case. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §|  642,  643,  661,  662,  680: 
Dec.  Dig.  J  168;*  Negligence.  Cent  Dig.  §{ 
186-193;   Dec.  Dig.  §  113.*] 

Lumpkin,  J.,  dissenting. 

Brror  from  Superior  Court,  De  Ealb  C!oun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  Mrs.  P.  J.  Donehoe  against  B. 
B.  Crane.  Judgment  for  defendant,  and 
plaintiff  brings  error.   Affirmed. 

Btheridge  ft  Btherldge,  of  Atlanta,  for 
plaintiff  in  error.  Moore  &  Pomeroy.  of  At- 
lanta, for  defendant  in  error. 

HILL,  J.  Mrs.  P.  J.  Donehoe  brought  suit 
against  B.  B  Crane  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  her.  The  petition  alleges  that  the 
house  in  which  plaintiff  and  her  husband 
resided  was  located  upon  a  lot  which  slopes 
sharply  from  the  street  toward  the  rear, 
80  that  the  house  is  a  considerable  distance 
off  the  ground,  while  the  yard  in  front  of 
the  house  is  filled  in,  so  that  the  floor  of 
the  front  porch  is  almost  on  a  level  with  the 
fiUed-ln  yard,  there  being  one  step,  the  rider 
of  which  rests  upon  the  filled-in  ground, 
while  Immediately  under  the  porch  and  steps 
there  is  a  distance  of  six  or  seven  feet  be- 
tween the  floor  of  the  porch  and  the  ground. 
Along  the  entire  front  of  the  house  the 
ground  is  also  ffiled  in,  and  from  time  to 
time,  as  heavy  rains  have  fallen,  petitioner 
and   her   husband    have   noticed    that   the 


ground  filled  in  at  different  places  was  giv- 
ing way,  and  they  called  the  attention  of  the 
defendant,  and  also  of  his  renting  agent>  to 
the  fact  that  the  condition  of  the  premises 
was  getting  to  be  dangerous;  and,  while 
there  did  not  appear  to  be  any  caving  at 
the  steps,  plaintiff  and  her  husband  called 
the  attention  of  the  defendant  and  ids  agent 
to  the  fact  that  they  feared  the  steps  might 
give  way,  and  asked  the  defendant  to  ex- 
amine and  reinforce  them.  The  defendant 
came  out  some  weeks  prior  to  the  injury  com- 
plained of,  and  examined  but  did  not  repair 
the  premises.  After  plaintiff  had  notified 
the  defendant  to  repair  the  premises,  and  he 
had  had  ample  opportunity  to  make  the  re- 
pairs, he  still  neglected  to  do  so;  and  plain- 
tiff, on  attempting  to  enter  the  premises, 
stepped  upon  the  front  step,  when  suddenly 
the  ground  beneath  gave  way  and  the  steps 
gave  way,  and  plaintiff  was  precipitated 
through  the  opening  thus  made,  a  distance 
of  seven  feet  under  the  house,  and  was  seri- 
ously injured.  Negligence  is  alleged  in  the 
failure  to  repair  the  premises  after  the  de- 
fendant's attention  was  called  to  their  con- 
dition, and  after  he  had  had  opportunity  to 
made  the  repaira  Plaintiff  alleges  that  she 
was  entirely  free  from  negligence,  and  that 
she  was  in  the  exercise  of  due  diligence  and 
caution  at  the  time  the  injury  occurred. 
The  defendant  ffied  demurrers,  general  and 
special,  to  the  petition.  The  court  sustained 
the  demurrer  and  dismissed  the  petition, 
whereupon  the  plaintiff  excepted. 

Under  the  ruling  of  this  court  in  the  rase 
of  BaU  V.  Walsh,  137  Ga.  850,  73  S.  K  585^ 
we  think  that  the  trial  Judge  was  right  in 
sustaining  the  general  demurrer  and  dismiss- 
ing the  petition.  The  plaintiff  by  the  use  of 
ordinary  care  could  have  avoided  the  injury 
to  herself  caused  by  the  alleged  negligence  of 
the  defendant  The  petition- alleges  that  the 
plaintiff  had  notified  the  defendant  that  the 
filled  in  ground  at  different  places  was  gjLv- 
Ing  way;  and,  *' while  there  did  not  appear 
to  be  any  caving  at  the  steps,  petitioner  and 
her  husband  called  the  attention*'  of  the  de- 
fendant '*to  the  fact  that  they  feared  the 
steps  might  give  way,"  and  asked  the  defend- 
ant to  examine  and  reinforce  them.  The  de- 
fect, therefore,  was  just  as  obvious  to  the 
plaintiff  as  it  would  have  been  to  the  de- 
fendant; and,  that  being  so,  the  plaintiff 
could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  to  hei)9elf  of  the 
alleged  negligence  of  the  defendant  She  fear- 
ed the  steps  would  give  way,  and  asked  the 
defendant  to  rcfinforce  them.  Ordinary  care 
required  her  under  such  circumstances  to 
abstain  from  the  use  of  the  steps  until  they 
were  repaired.  As  she  failed  to  exercise  or- 
dinary care,  as  appears  from  her  ];>etition, 
she  cannot  recover  from  the  landlord  dam- 
ages for  her  failure  to  do  so.  Both  the  plain- 
tiff in  error  and  the  defendant  in  error  dte 
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tbe  case  of  Stack  ▼.  Harris,  111  Ga.  149, 
36  S.  B.  615,  where  it  Is  said :  "When  rented 
premises  become  out  of  repair,  it  is  the  duty 
ot  the  tenant  to  notify  the  landlord  of  this 
fact,  and  also  to  abstain  from  usiifg  any 
part  of  the  premises,  the  use  of  which  would 
be  attended  wltl^  danger.  But  even  after  no- 
tice to  the  landlord  the  tenant  has  a  right 
to  use  those  parts  of  the  premises  which  are 
apparently  in  good  condition,  if  there  is 
nothing  to  call  his  attention  to  what  may  be 
a  hidden  defect.  The  failure  of  the  landlord 
to  repair  in  such  a  case  would  give  to  the 
tenant  a  right  of  action  for  any  damages  sus- 
tained by  him,  and  the  use  of  that  part  of 
the  premises  which  was  in  an  apparently 
sound  condition  would  not  preclude  him  from 
recovering,  notwithstanding  he  had  knowledge 
that  there  were  other  parts  of  the  premises 
in  a  defective  condition.'*  . 

It  will  be  observed  that  in  the  case  Just 
dted  this  court  said  that  the  tenant,  after 
notice  to  the  landlord,  has  a  right  to  use 
those  parts  of  the  premises  which  are  appar- 
ently in  good  condition.  But  In  the  instant 
case  the  foundation  of  the  steps  was  not  ap- 
parently in  good  condition,  because  the  ten- 
ant called  the  attention  of  the  landlord  to 
this  fact  and  asked  him  to  reinforce  the 
steps.  The  defect  must  have  been  apparent, 
for  she  asked  the  landlord  to  repair  It,  as 
she  "feared  the  steps  might  give  way.*'  If 
the  tenant  used  them  under  such  circum- 
stances, she  was  lacking  in  ordinary  care 
and  cannot  recover  damages  received  in  con- 
sequence of  such  use.  It  is  true  that  the  pe- 
tition alleges  that  the  plaintiff  was  without 
negligence  in  using  the  steps;  but,  as  held 
by  this  court  in  the  Ball  Case,  supra,  where 
there  was  an  allegation  that  the  plaintiff 
''was  without  negligence  in  leaning  against 
the  rail,**  the  petition  was  clearly  subject  to 
the  general  demurrer,  notwithstanding  such 
allegation. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C,  J.,  absent,  and  LUMP- 
KIN, J.,  dissenting. 

(141  CkL  226) 

ALLEN  et  aL  v.  FURCELL. 
(Supreme  Court  of  Georgia.     Jan.  14,  1914.) 

(8yUalu9  hy  the  Court,) 

1.  PBfznoN— Dbhubbeb. 

The  court  did  not  err  in  overruling  a  gen- 
eral demurrer  to  the  petition,  the  essential  al- 
legations of  which  are  indicated  in  the  second 
h^idnote. 

2.  RxroBMAliON    or    iNBTSXnaNTS   (§    17*)— 
Gbounds. 

Where  an  equitable  petition  was  brought, 
seeking  a  decree  for  reformation  of  a  deed  to 
land  upon  a  valuable  consideration,  the  defect 
in  the  instrument,  consisting  in  a  failure  to 
state  the  district,  section,  and  county  in  which 
the  land  lies,  after  having  set  forth  the  num- 
bers of  the  land  lots  comprising  the  tract  sought 
to  be  convened,  ana  where  it  was  alleged  that 
the  grantee  m  such  deed  has  been  placed  in  pos- 
session and  has  made  permanent  and  valuable 


improvements  upon  the  land,  and  that  the  desig- 
nation of  the  district,  section,  and  county  nec- 
essary to  complete  the  description  of  the  land 
was  omitted  by  mistake  upon  the  part  of  the 
scrivener,  it  being  the  intention  of  both  par- 
ties at  the  time  of  the  execution  of  the  instru- 
ment that  the  description  contended  foi:  should 
be  inserted  in  the  deed,  and  where  upon  the 
trial  ol  the  case  these  allegations  were  establish- 
ed by  uncontroverted  evidence,  a  verdict  and  de- 
cree granting  the  prayer  for  reformation  fol- 
lowed necessarily,  and  the  court  was  authorised 
under  the  evidence  to  direct  a  finding  by  the 
jury  granting  the  relief  sought 

[Ed.  Note.~For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  S|  69-71 ;  Dec.  Dig. 

8.  RsrOBMATION  OF  iNBTBUHEinS  (|  44*)— Bv- 
IDEITCB— IMFBOVKIOBKTB. 

The  court  did  not  err  in  admitting  evidence 
submitted  by  the  plaintiff  to  show  the  charac- 
ter and  value  of  the  improvements  put  upon  the 
land. 

[Ed.  Note.— BV>r  other  cases,  see  Reformation 
of  Instruments^  Cent  Dig.  {§  165,  156;  Dec 
Dig.  {  44.*] 

Error  from  Snpeilor  Court,  Milton  County; 
N.  A.  Biorria,  Judge. 

Action  by  M.  J.  Purcell  against  M.  F.  Allen* 
and  otbers.    Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

J.  P.  Brooke,  of  Alpltaretta,  for  plainttffB 
in  error.  H.  L.  Patterson,  of  Cumming,  and 
J.  A.  Patterson,  of  Atlanta,  for  defendant  in 
error. 

BBOE,  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH»  0.  J.,  absent 


a41  Ga.  214) 
BfAHONB  V.  BLLIOTT. 

(Supreme  Court  of  Georgia.    Jan.  18,  1914.) 

(8yUabu»  by  the  Court.) 

MOBTOAGES  (§  415*'>*-'Fobxolo8ubb--Sbt-Ofv. 
A  mortgagor  maF  plead  damages  arising 
from  a  breach  of  an  independent  contract  as  a 
set-off  in  bar  of  a  proceeding  to  foreclose  a 
mortgage  on  land  under  the  Civil  Code  1910, 
n  3276,  8279. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  1210-1224;   Dea  Dig.  S  415.*] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Talbot  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  J.  R.  Elliott  against  C.  K.  Ma- 
bone,  administrator.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Beversed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiff in  error.  J.  H.  McGehee,  of  Talbotton, 
for  defendant  in  error. 

EVANS,  P.  J.  The  plaintiff  Instituted  a 
proceeding  to  foreclose  a  mortgage  on  land. 
The  defendant  pleaded  that  be  gave  the 
mortgage  to  secure  the  purchase  money  of  a 
horse;  that  afterwards  he  and  the  plaintiff 
agreed  to  exchange  the  horse  for  another; 
and  that  the  plaintiff  warranted  the  horse 
received  by  the  defendant  In  the  exchange 
to  be  sound,  but  he  was  not  sound,  and  died 


H*or  otlMr  casss  •••  same  topic  and  seotiOD  NUMBBR  in  Deo.  Dls.  A  Am.  Dig.  Ks^-No.  Seriss  ^  Rsp'r  IndtJMs 
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shortly  after  the  exchange,  and  by  reason  of 
the  breach  of  contract  of  warranty  the  de- 
fendant was  damaged  to  the  amount  of  the 
debt  secured  by  the  mortgage  which  the 
plaintiff  was  attempting  to  foreclose.  The 
court  dismissed  the  plea  on  oral  demurrer, 
and  made  the  rule  absolute.  The  plea  was 
one  of  set-off  of  damages  flowing  from  a 
breach  of  contract  against  the  plaintiff's 
mortgage  debt,  and  the  question  presented 
is  whether  a  plea  of  set-off  can  be  filed  to  a 
mortgage  foreclosure  on  land. 

The  statute  provides  that  any  person  en- 
titled to  foreclose  a  mortgage  on  land  may 
foreclose  the  same  by  petition  to  the  superior 
court,  setting  forth  a  statement  of  the  case, 
the  amount  of  the  demand,  and  a  description 
of  the  mortgaged  premises;  whereupon  the 
court  shall  grant  a  rule  directing  the  pay- 
ment of  the  mortgaged  debt  on  or  before  the 
first  day  of  the  next  term  succeeding  that  at 
which  the  rule  Is  granted,  which  rule  must 
be  served  on  the  defendant,  or  his  special 
agent,  or  attorney  as  prescribed.  The  de- 
fendant may  "file  his  objections  to  the  fore- 
closure of  such  mortgage,  and  may  set  up 
and  avail  himself  of  any  defense  which  he 
might  lawfully  set  up  in  an  ordinary  suit 
instituted  on  the  debt  or  demand  secured 
by  such  mortgage,  and  which  goes  to  show 
that  the  applicant  is  not  entitled  to  the  fore- 
closure sought,  or  that  the  amount  claimed 
is  not  due."  Civil  Code  1910,  §§  3276,  3279. 
The  statute  contemplates  defenses  of  two 
kinds:  One  which  goes  to  show  that  the 
applicant  is  not  entitled  to  the  foreclosure 
sought,  and  the  other  that  the  amount  claim- 
ed is  not  due.  The  Legislature  intended  the 
two  defenses  to  cover  different  situations. 
One  relates  to  the  right  to  have  foreclosure 
independently  of  the  question  whether  the 
debt  is  due,  and  the  other  defense  relates  to 
matters  tending  to  show  that  the  debt  claim- 
ed is  not  owing,  either  in  whole  or  in  part 
The  Code  section  is  taken  from  the  judiciary 
act  of  1799  (Prince's  Dig.  p.  419),  and  was 
construed  in  Bailey  v.  Lumpkin,  1  Ga.  392. 
The  court  there  said:  "The  process  of  fore- 
closure in  England  is  by  bill  in  chancery. 
Our  statute  dispenses  with  the  equitable  pro- 
ceeding, and  gives  a  more  easy,  direct,  and 
less  expensive  process  of  foreclosure  at  law. 
This  legal  mode  is  in  lieu  of  the  bill  in  chan- 
cery. This  is,  therefore,  what  we  are  in  the 
habit  of  calling  an  equitable  statute.  It  is  not 
in  derogation  of  the  existing  law,  and  there- 
fore to  be  construed  strictly ;  but  it  is  declara- 
tory of  it,  and  remedial,  and  therefore  to  be 
construed  liberally.  It  affirms  the  law  of  fore- 
closure by  providing  a  different  remedy  un- 
der it.  The  mortgagee.  Instead  of  being 
driven  into  a  court  of  chancery  to  foreclose, 
is  admitted  at  law  to  all  the  rights  which 
he  had  before  the  statute,  in  equity,  as  to 
this  subject-matter.  Can  we  infer  that  the 
Legislature  intended  to  give  this  new  and 
summary  mode  of  foreclosure  to  the  mort- 


gagee, and  not  give  the  equivalent  rights  of 
defense  to  the  mortgagor?  To  create  for  the 
plaintiff  an  easy  and  rapid  mode  of  foreclo- 
sure, and  still  hold  the  defendant  to  the  ne- 
cessity of  going  into  a  court  of  equity  to  as- 
sert his  rights  against  it?  The  Legislature 
intended  to  do  no  such  iniquitous  thing.  Up- 
on the  creation  of  a  new  remedy,  we  think 
the  rights  of  defense  which  belong  to  the 
old  remedy,  unless  expressly  inhibited,  at- 
tach to  the  new.  As  the  plaintiff  is  here  let 
into  the  rights  at  law  which  he  before  had  Ib 
equity,  so  the  defendant  is  let  in,  also,  at 
law  to  those  rights  which  he  before  had  In 
equity."  This  view  of  the  statute  was  re- 
affirmed in  Dixon  v.  Cuyler,  27  Ga,  24a  See, 
also,  Mordecai  v.  Stewart,  37  Ga.  364;  Fin- 
ney V.  Cadwallader,  55  Ga.  75;  Crawford  v. 
Scott,  137  Ga.  760,  74  S.  B.  520. 

If  the  statutory  remedy  of  foreclosure 
is  to  be  regarded  as  the  equivalent  or  sub- 
stitute for  a  proceeding  to  foreclose  in  equity, 
then  any  defense  available  in  equity  may  be 
urged  in  resistance  of  the  statutory  remedy. 
If  the  mortgagee  filed  a  petition  in  equity 
to  foreclose  his  mortgage,  the  mortgagor 
could  invoke  that  fundamental  principle  of 
equity  practice  that  he  who  asks  equity  must 
offer  to  do  equity.  The  mortgagor  should 
be  permitted  to  say  to  the  mortgagee:  Tou 
owe  me  a  debt  equal  to  that  which  I  owe 
you,  and,  If  you  pay  me,  I  wiH  pay  you  the 
debt  secured  by  the  mortgage,  and  therefore 
there  is  no  necessity  of  foreclosure.  If  the 
mortgagee  declines  this  fair  and  reasonable 
proposition,  or  denies  the  existence  of  the 
debt  claimed  against  him  by  the  mortgagor, 
would  it  not  be  equitable  and  just  for  the 
court  to  entertain  the  plea  of  the  mortgagor, 
and  enter  upon  an  inquiry  into  its  merits, 
and,  if  the  facts  are  found  to  be  true,  com- 
pel the  mortgagee  to  cancel  his  debt  by  a 
settlement  of  that  of  the  mortgagor?  Surely, 
in  this  day  of  directness  of  pleading  and 
procedure,  and  in  jurisdictions  where  equi- 
table and  legal  relief  may  be  administered  in 
the  same  action,  a  defendant  will  not  be 
driven  to  an  independent  action  to  assert  a 
right  against  the  complainant  where  there 
is  no  substantial  reason  why  the  conflicting 
claims  of  the  adversary  parties  may  not  be 
adjusted  and  settled  in  one  action.  No  pos- 
sible harm  can  result  to  the  mortgagee  in  al- 
lowing the  mortgagor  to  set  off  his  debt 
against  that  of  the  former.  If  the  suit  were 
on  the  note,  no  one  would  question  the  right. 
We  know  of  no  substantial  reason  why  a 
plea  of  set-off  is  not  a  permissible  defense  to 
the  foreclosure  of  a  mortgage  on  land,  and 
we  believe  it  is  included  within  the  defenses 
spedfled  in  the  statute. 

The  case  of  Taylor  v.  Hardin,  38  Ga.  578, 
though  apparently  conflicting  with  these 
views,  does  not  refer  to  any  of  the  earlier 
decisions  of  this  court  construing  the  statute ; 
and  in  the  light  of  the  opinion  we  do  not 
think  it  was  the  purpose  of  the  court  to 
reject  its  former  construction.    The  decision 
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seems  to  have  go&e  on  the  footing  that  the| 
set-off  arose  ex  delicto,  and  the  parties  con- 
ceded that  the  damages  pleaded  conld  not  be 
set  off  against  the  note  secured  by  the  mort- 
gage In  process  of  foreclosure.  The  Chief 
Justice,  in  his  opinion,  clearly  made  this  to 
appear,  and  rested  his  argument  on  the  prop- 
osition that  the  pleaded  matter  was  not 
good  as  a  plea  of  recoupment 

In  Arnold  v.  Carter,  125  Ga.  319,  54  S.  B. 
177,  it  was  ruled  that  a  plea  of  set-off  could 
not  be  made  to  the  foreclosure  of  a  chattel 
mortgage.  This  ruling  was  followed  in  Cul- 
ver V.  Wood,  138  Ga.  60,  74  S.  B.  790.  These 
cases  will  not  be  extended  to  apply  to  a 
mortgage  foreclosure  on  realty,  which  is  the 
modern  substitute  of  a  foreclosure  in  equity. 
The  argument  advanced  In  support  of  the 
holding  of  these  cases,  that  a  foreclosure  of 
a  chattel  mortgage  is  a  summary  statutory 
proceeding,  and  subject  to  strict  construction, 
is  not  applicable  to  a  foreclosure  of  a  mort- 
gage on  land,  where  Judgment  and  execution 
can  only  be  had  after  notice  and  an  oppor- 
tunity to  defend  has  been  given  the  mort- 
gagor. Besides,  such  argument  has  not  re- 
ceived the  full  approval  of  all  the  justices. 
See  Crawford  v.  Scott,  supra. 

After  careful  consideration,  we  think  the 
court  erred  in  striking  the  defendant's  an- 
swer. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent,  and  ATKIN- 
SON, J.,  who  dissents  for  reasons  stated  In 
dissenting  opinion  in  Crawford  v.  Scott,  137 
Ga.  760,  74  S.  E.  520. 

041  Ga.  217) 

HOLDER  v.  BEAVERS,  Chief  of  PoUce. 
(Supreme  Court  of  Georgia.     Jan.  18,  1914.) 

(8yUdbu$  hy  the  Court,) 

1.  Habeas  Corpus  ({  25*) -— Grounds  — Un- 
laAwruL  Arrest. 

Where  a  person  accused  of  violating  a 
municipal  ordinance  is  brought  before  the  mu- 
nicipal court  having  jurisdiction  to  try  and  pun- 
ish offenders  against  the  ordinance,  and  a  for- 
mal charge  is  made  against  such  person,  and 
served  on  liim  according  to  law,  it  is  not  suffi- 
cient cause  for  his  release  in  advance  of  the 
time  set  for  trial,  on  writ  of  habeas  corpus, 
that  his  arrest  was  unlawfqL 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  U  21,  28,  30,  47;  Dec.  Dig.  § 
25.*] 

2.  Habeas  Corpus  (S  81*)— Grounds— Other 
Adequate  Remedy. 

The  writ  of  habeas  corpus  is  not  an  avail- 
able remedy  for  the  release  from  custody  of  a 
person  charged  with  a  violation  of  a  municipal 
ordinance,  on  the  ground  that  he  has  been  pre- 
viously put  in  jeopardy,  where  such  person  has 
an  adequate  remedy  to  review  the  judgment  of 
the  court,  if  adverse  to  his  plea  of  autrefois 
aoqnit. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  27;   Dec  Dig.  §  31.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 


Habeas  corpus  by  Sam  Holder  against  J. 
I/.  Beavers,  Chief  of  Police.  From  a  Judg- 
ment refusing  to  discharge  the  applicant,  he 
brings  error.    Affirmed. 

Wm.  M.  Smith,  of  Atlanta,  for  plaintiff  in 
error.  Jas.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  Sam  Holder  applied  for  a 
writ  of  habeas  corpus  against  the  chief  of 
piblice  of  the  city  of  Atlanta,  alleging  his 
illegal  detention  at  police  headquarters.  The 
respondent  made  his  return,  admitting  some 
and  denying  other  allegations  of  the  appli- 
cation. The  court  heard  evidence,  and  re- 
fused to  discharge  the  applicant,  and  excep- 
tion is  taken  to  this  judgment 

[1]  1.  There  was  no  traverse  of  the  respond- 
ent's return,  and  the  evidence  did  not  con- 
flict with  it  From  the  evidence,  it  appears 
that  the  applicant  was  arrested  by  two  po- 
licemen late  on  the  afternoon  of  October 
17th,  and  carried  to  police  headquarters,  and 
a  charge  was  docketed  against  him  of  vio- 
lating section  1640  of  the  City  Code  of  At- 
lanta, commonly  known  as  '*the  traveling 
blind  tiger  ordinance."  He  was  served  with 
a  summons,  in  the  prescribed  form,  to  appear 
before  the  recorder's  court  on  the  after- 
noon of  the  next  day,  which  was  Saturday, 
and  was  incarcerated  in  the  city  prison  In 
default  of  an  appearance  bond  in  the  sum  of 
$300.  He  was  brought  before  the  acting  re- 
corder at  the  time  fixed  for  trial,  and  evi- 
dence was  heard  by  the  recorder.  After  one 
of  the  witnesses  had  testified  in  part,  the 
recorder  orally  announced  that  applicant  was 
not  guilty  of  violating  City  Code,  §  1640, 
but  that  the  testimony  indicated  a  violation 
of  section  1489,  which  forbade  the  keeping  of 
intoxicating  liquors  on  hand  for  the  purpose 
of  unlawful  sale.  The  recorder  then  chang- 
ed the  charge  In  the  summons,  which  alleged 
a  violation  of  section  1640,  and  substituted 
a  charge  of  having  violated  section  1489,  and 
continued  the  case  to  the  following  Tuesday. 
Applicant  objected  to  the  change  in  the 
charge  against  him,  and  to  the  continuance 
of  the  case,  and  immediately  applied  for  the 
writ  of  habeas  corpus.  Applicant  contends 
that  his  detention  was  unlawful,  because 
his  arrest  was  without  warrant  and  illegal; 
that  under  the  foregoing  facts  he  was  en- 
titled to  a  judgment  of  acquittal  of  the 
original  charge;  and  that  having  been  put  in 
jeopardy,  he  cannot  be  tried  under  the  sub- 
stituted charge,  which  is  predicated  on  the 
same  transaction  included  in  the  first  charge. 

The  writ  of  habeas  corpus  is  not  a  sub- 
stitute for  a  writ  of  error  or  other  proceed- 
ing for  the  review  and  correction  of  errors 
occurring  in  the  course  of  a  criminal  or 
quasi  criminal  trial.  It  Is  not  designed  to 
interrupt  the  orderly  administration  of  law 
by  a  court  of  competent  authority  acting 
within  its  jurisdiction.    There  is  no  conten- 
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tlon  that  the  lecorder's  court  was  without 
jurisdiction  to  try  offenders  against  either 
of  the  ordinances,  nor  Is  there  any  issue 
made  as  to  the  propriety  or  legality  of  the 
amended  summons.  In  his  brief,  counsel  for 
the  plaintiff  in  error  stated  that  no  com- 
plaint Is  made  to  the  "technical  sufficiency 
of  the  form  of  the  accusation.**'  The  appli- 
cant insists  that  the  procedure  subsequently 
to  his  arrest  was  void,  because  his  arrest 
was  unlawful.  But  this  point  is  not  tenable. 
There  is  a  clear  distinction  between  a  want 
of  Jurisdiction  over  the  person  and  the  sub- 
ject-matter and  an  irregularity  in  obtaining 
Jurisdiction  over  the  person.  The  bare  fact 
that  a  person  is  unlawfully  arrested  and 
brought  before  a  court  of  competent  Juris- 
diction, wherein  a  charge  is  preferred  against' 
him  according  to  its  procedure,  does  not 
show  such  want  of  Jurisdiction  as  would  au- 
thorize his  discharge  on  habeas  corpus  in 
advance  of  his  trial.  Bz  parte  Ah  Men,  77 
Cal.  198,  19  Pac.  380,  11  Am.  St  Rep.  263; 
Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct 
1204,  32  L.  Ed.  283. 

[2]  2.  Nor  is  the  second  ground  of  alleged 
illegality  of  procedure  a  sufficient  basis  for 
discharge  by  writ  of  habeas  corpus.  Upon 
the  support  of  decided  cases,  as  well  as  up- 
on sound  argument,  Mr.  Bishop  says  that, 
notwithstanding  a  discharge  of  a  Jury  after 
Jeopardy  begins  operates  as  an  acquittal, 
still  the  remedy  for  release  is  not  by  ha- 
beas corpus.  2  Bish.  New  Cr.  Pr.  {  821. 
The  accused  has  ample  remedy  to  compel  a 
trial,  and,  if  he  pleads  former  Jeopardy, 
and  his  plea  is  found  against  him,  his  rem- 
edy of  certiorari  is  adequate  and  complete. 
Hudson  V.  Preston,  134  Ga.  222,  67  S.  B. 
800. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(141  Ga.  219) 

MORTON  ▼.  BEAVERS,  Chief  of  PoUce. 

(Supreme  Court  of  Georgia.    Jan.  18,  1914.) 

fByllabuB  ly  ihe  Court.) 

Unlawfui.  Arrest— Remedy. 

This  case  is  identical  in  its  facts  with  the 
case  of  Holder  v.  Boavere,  80  S.  B.  715,  and 
is  controlled  by  the  decision  in  that  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Habeas  corpus  by  Andrew  Morton  against 
J.  L.  Beavers,  Chief  of  Police.  From  a  Judg- 
ment refusing  to  discharge  the  applicant,  he 
brings  error.    Affirmed. 

Wm.  M.  Smith,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent 


a41  Qa.  219) 

CARB  et  aL  v.  LOUISVILLE  &  N.  B.  CO. 

et  al. 

(Supreme  Coart  of  Georgia.     Jan.  14,  1914.) 

f Syllabus  by  the  Court,) 

1.  CoNTBAOTS    (I    333*)  —  Petition  —  SuFFi- 

CIENCT. 

The  petition  in  this  case .  was  subject  to 
the  general  demurrer,  and  the  conrt  did  not 
err  in  dismissing  the  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S{  1190.  1640-1057,  1659;  Dec  Dig. 
f  333.*] 

(Additional  SyUdbut  by  Editorial  Staff,) 

2.  EvinsNCB    (I   459*)  — Pabol   Bvidbncs  — 
Written  Contract. 

Under  Civ.  Code  1910,  §  426a  prohibiting 
the  use  of  parol  evidenoe  to  add  to,  take  from, 
or  vary  a  written  contract,  parol  eridence  ii 
inadmissible  to  ^ow  that  a  contract  signed 
by  an  individnal  was  ezecated  by  him  as  agent 
and  general  manager  of  a  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {I  1722,  1906-1910.  2109-2114 ;  Dec 
Dig.  f  459.*] 

3.  Contracts  ({§  9,  188*)— Validity. 

A  contract  between  C  and  others,  giving 
the  others  the  nse  of  C's  land  for  a  pumping 
station  and  pipe  line,  C.  "to  operate  said  pump 
during  his  lifetime,  at  his  death  his  wife  and 
daughter  to  operate  it,  also  have  use  of  water 
free  of  charge  on  his  premises  from  water  tank," 
was  void  as  to  the  wife  and  daughter,  where  not 
only  did  they  not  sign  it,  but  there  was  no  spec- 
ification of  any  amount  to  be  paid  tbem  for 
their  services,  or  stipulation  as  to  the  time  the 
services  should  be  performed,  or  as  to  the  quan- 
tity of  water  tb<»y  would  be  entitled  to  use. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  10-20,  808-810 ;    Dec  Dig.  H  0. 

i8a*i 

Error  from  Superior  Court,  Hancock  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  Dorcas  Ann  Carr  and  another, 
executors,  against  the  Louisville  &  Nashville 
Railroad  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Mrs.  Dorcas  Ann.  Carr  and  Mrs.  Anna 
Thornton,  as  the  executors  of  the  last  will 
and  testament  of  J.  D.  Carr,  brought  suit 
against  the  Louisville  &  Nashville  Railroad 
Company  and  the  Atlantic  Coast  Line  Rail- 
road Company,  as  lessees  of  the  Georgia  Rail- 
road &  Banking  Company,  to  recover  the  sum 
of  $1,750  for  a  breach  of  the  following  con- 
tract, alleged  to  have  been  entered  into  be- 
tween J.  D.  Carr,  before  his  death,  and  the 
Georgia  Railroad  &  Banking  Company,  to 
wit:     *'State  of  Georgia,  Hancock  County. 

This  contract  made  the day  of , 

in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  ninety  eight,  between  J.  D.  Carr 
of  Hancock  county,  party  of  the  first  part, 
and  the  Ga.  R.  R.  Co.  of  the  second  part,  do 
contract  a  piece  of  land  at  Peavy  Creek  for  a 
pumping  station  for  water  supply,  also  pipe 
line  from  ptimptng  station  to  water  tank. 
Said  J.  D.  Carr  to  operate  said  pump  his 
lifetime ;  at  his  death  his  wife  and  daughter 
to  operate  it ;  also  have  use  of  water  free  of 


*For  other  cases  see  same  topio  and  section  NUMBBR  in  Deo.  Dig.  4  Am.  Dig.  Key-No.  Series  &  Rep'r  Indeaces 
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charge  on  Ills  premises  from  water  tank. 
J.  D.  Carr.  Tho.  K.  Scott  H.  J.  Byrne.  M. 
Arnold,  N.  P.  &  J.  P."  It  is  alleged  that 
the  plaintiffs  are  the  widow  and  daughter, 
respectively,  of  the  testator.  The  contract 
was  performed  by  J.  D.  Carr  and  the  Georgia 
Railroad  Company  until  his  death  In  Octo- 
ber, 1907;  since  which  time  the  defendants 
have  failed  and  refused  to  perform  the  same, 
and  have  refused  to  allow  the  plaintiffs  to 
perform  and  keep  the  same.  It  is  alleged 
that  the  compensation  paid  J.  D.  Carr  by  the 
railroad  company  until  his  death  was  $35  per 
month ;  that  there  was  an  implied  obligation 
in  the  contract  for  the  payment  by  the  com- 
pany of  a  reasonable  compensation  for  the 
services  to  be  rendered  by  Carr;  and  that 
the  above  amount  was  agreed  to  between  the 
parties  as  a  reasonable  compensation,  and 
is  binding  as  a  part  of  the  contract  Plain- 
tiffs allege  that  they  had  the  right,  after  the 
death  of  J.  D.  Carr  in  1907,  to  operate  the 
pump  during  their  lives,  and  .that  they  have 
been  "ready  and  willing"  to  perform  these 
services  at  all  times  since  his  death,  and  to 
receive  the  compensation  agreed  to  be  paid; 
that  they  did  operate  the  pump  for  one 
month,  for  which  services  they  received  the 
sum  of  $85;  that  at  the  expiration  of  this 
period  the  defendants  refused  to  allow  them 
to  continue  the  services,  discharged  them, 
and  refused  to  pay  them  the  compensation 
they  were  entitled  to  for  operating  same; 
tliat  though  they,  as  executors  of  J.  D.  Carr's 
estate,  had  charge  of  his  estate  and  all  the 
papers  thereof,  and  made  thorough  search 
through  all  of  his  papers,  they  did  not  know 
of  the  existence  of  this  contract  until  the 
fall  of  1911;  but  that  the  defendants  well 
knew  of  the  existence  of  the  contract  The 
plaintiffs  operate  a  gin  at  Carr's  Station. 
The  defendants  refuse  to  furnish  them  water 
to  operate  the  gin  in  accordance  with  the 
terms  of  the  contract  for  a  period  of  three 
years,  causing  them  inconvenience  and  dam- 
age, for  wMeh  they  sue.  Certain  amendments 
to  the  petition  were  offered  by  the  plaintiffs, 
which  were  disallowed  by  the  court.  The 
general  demurrer  was  then  sustained,  and 
the  petition  dismissed.  The  plaintiffs  except 
to  this  Judgment 

Hlnes  &  Vinson,  of  Mllledgeville,  and  R, 
W.  Moore  and  R.  L.  Merritt  both  of  Sparta, 
for  plaintiffs  in  error.  Jos.  B.  &  Biyan 
Gumming,  of  Augusta,  and  Burwell  &  Flem- 
ing, of  Sparta,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  foregoing 
facts).  [2, 8J  The  case  turns  upon  the 
question  whether  the  contract  Is  sufiQciently 
definite  to  be  enforced  by  the  widow  and 
daughter  of  J.  D.  Carr.  The  contract  is  on 
Its  face  void  for  uncertainty  as  against  the 
plaintiffs.  It  does  not  even  purport  to  be 
signed  by  the  Georgia  Railroad  &  Banking 
Company  or  any  one  authorized  by  it  Plain- 
tiffs offered  to  amend  the  petition  by  alleg- 


ing that  the  "contract  was  executed  on  be- 
half of  the  defendant  by  T.  K.  Scott  and 
that  when  the  said  Scott  signed  the  same  he 
did  so  as  the  agent  and  manager  of  the 
defendants,"  and  that  **T.  K.  Scott  the  man- 
ager of  the  defendants*  road,  had  personal 
knowledge  of  the  existence  of  the  contract 
sued  on,  and  of  plaintiffs'  rights  thereunder, 
S^hlch  knowledge  came  to  him  at  the  time 
of  the  execution  of  the  contract"  These 
amendments  were  properly  disallowed.  To 
thus  change  the  contract  would  be  to  allow 
a  violation  of  the  rule  which  forbids  the  use 
of  parol  evidence  to  add  to,  take  from,  or 
vary  a  written  contract.  Civil  Code  1910,  { 
4268.  "A  conveyance  should  be  executed  in 
the  name  of  the  grantors."  13  Cyc.  553.  But 
assuming  that  the  contract  was  made  and 
performed  by  the  parties  thereto  from  the 
time  of  its  execution  in  1898  to  the  death  of 
J.  D.  Carr  in  October,  1907,  as  alleged  in  the 
petition,  this  could  not  without  more,  ex- 
tend the  operation  of  the  contract  further 
than  to  the  Georgia  Railroad  Company  and  J. 
D.  Carr.  There  is  nothing  on  the  face  of  the 
contract  itself  to  include  the  plaintiffs,  so 
far  as  its  being  a  binding  contract  as  to  them 
is  concerned.  They  did  not  sign  it,  and  had 
no  information  concerning  it  until  the  fall 
of  1911,  soon  after  which  time  they  com- 
menced the  present  suit  And  while  the  peti- 
tion alleged  that  the  plaintiffs  performed  the 
services  of  operating  the  pump  "under  the 
contract"  for  about  a  month  after  the  death 
of  J.  D.  Carr,  it  Is  obvious  that,  if  they  had 
no  knowledge  of  the  existence  of  the  contract 
until  about  four  years  later,  the  services 
could  not  have  been  rendered  "under  the  con- 
tract" 

[1]  The  foundation  of  the  suit  being  the 
contract  It  must  be  a  valid,  subsisting  con- 
tract between  the  parties  thereto,  and  for 
the  benefit  of  the  plaintiffs,  and  not  such  a 
one  as  is  made  by  the  courts  for  them.  It 
is  the  duty  of  courts  to  construe  and  enforce 
contracts  as  made,  and  not  to  make  them  for 
the  parties.  The  plaintiffs  in  the  case  must 
stand  upon  the  contract  as  made  by  the  par- 
ties. And  they  are  not  entitled  to  recover 
under  the  allegations  of  this  petition,  be- 
cause It  shows  on  its  face  that  they  never 
performed  the  services  which  It  Is  alleged 
that  X  D.  Carr,  the  husband  and  father,  con- 
tracted that  they  should  perform;  and  there 
is  no  allegation  that  they  ever  offered  to 
perform  such  services.  It  is  not  'sufficient 
that  they  were  "ready  and  willing"  to  per- 
form. But  the  argument  Is  that  they  were 
not  iiware  of  the  existence  of  the  contract 
until  nearly  four  years  after  the  testator's 
death.  This  cannot  excuse  the  plaintiffs.  It 
Is  nowhere  suggested  that  the  defendants 
ever  had  the  contract  or  even  a  copy  or  du- 
plicate of  it  The  plaintiffs  as  executors 
were  entitled  to  the  possession  of  the  dece- 
dent's estate,  and  were  as  much  bound  to 
know  of  its  existence  as  the  testator  was  in 
his  lifetime 
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The  contract  Is  void  as  to  the  plaintUTs, 
because  there  Is  nothing  In  it  specifying  any 
amount  to  be  paid  the  plaintiffs  for  their 
services.  It  is  true  the  petition  alleges  that 
the  sum  paid  Mr.  Carr  in  his  lifetime,  to  wit, 
$35  per  month,  was  paid  by  agreement  be- 
tween J.  D.  Carr  and  the  Georgia  Railroad 
Company,  which  agreement  was  a  fixing  be- 
tween the  parties  of  the  compensation  to  be< 
paid  under  the  contract,  and  that  this  agree- 
ment makes  certain  what  compensation 
should  be  paid,  under  the  implied  obligation 
in  the  contract  to  pay  a  reasonable  com- 
pensation for  the  services ;  but  there  is  noth- 
ing in  the  contract  by  its  terms  that  would 
so  bind  the  defendants  and  the  plaintiffs  to 
that  sum.  All  that  can  be  said  of  that  con- 
tention is  that  that  was  the  sum  received 
by  Mr.  Carr  during  his  life,  not  according 
to  the  terms  of  the  written  contract,  but  by 
an  extrinsic  agreement  between  him  and 
Che  defendant  company.  Such  a  measure 
could  not  apply  to  the  plaintiffs,  who  desire 
to  take  his  place;  for  the  contract  nowhere 
specifies  such  an  amount,  and  this  court 
must  construe  the  contract  as  it  is. 

Another  uncertainty  in  the  contract  is  as 
to  the  time  that  the  services  of  the  plaintiffs 
should  be  performed.  There  is  no  fixed  time 
during  which  the  plaintiffs  should  perform 
the  services  stated  in  the  contract  In  the 
case  of  X  D.  Carr  the  time  was  stated  as  for 
his  life,  but  with  the  plaintiffs  no  time  is 
designated.  The  plaintiffs  in  error  insist 
that  it  is  for  their  lives,  but  this  construc- 
tion is  outside  the  written  contract.  Is  it 
for  their  joint  lives,  or  until  the  first  one 
dies,  or  the  last  one?  And  if  the  latter,  is 
the  survivor  to  get  the  same  compensation 
that  was  paid  to  both?  We  are  left  merely 
to  conjecture  as  to  all  of  this.  It  is  insisted 
that,  no  time  being  specified,  a  reasonable 
time  would  be  the  rule,  and  that  the  period 
covered  by  this  suit  is  within  such  reason- 
able rule.  But  in  order  to  give  life  and 
force  to  all  these  suggestions,  we  must  read 
them  into  the  contract,  which  Is  itself  silent 
as  to  the  time  of  performance. 

Again,  the  contract  does  not  designate  any 
specific  quantity  of  water  that  the  plaintiffs 
are  entitled  to  use.  The  petition  alleges  that 
the  plaintiffs  operate  a  gin  at  Carr's  Station, 
and  that  water  to  supply  the  same  is  neces- 
sary; but,  if  so,  the  contract  is  silent  as  to 
this,  and  it  would  have  to  be  changed  to 
give  it  that  construction.  If  the  plaintiffs 
are  entitled  to  the  use  of  water  for  any  pur- 
pose, what  is  the  purpose  for  which  it  may 
be  so  used,  and  how  much — ^all  of  it,  or  half 
of  it?  Again,  we  are  left  to  conjecture, 
and  to  add  to  the  contract,  if  we  are  to 
give  it  the  construction  insisted  upon.  The 
rule  as  to  certainty  is  thus  laid  down  by 
Chitty  on  Contracts:  "The  rule  as  to  cer- 
tainty is  that  the  agreement  must  be  so 
certain  and  complete  that  each  party  may. 


have  an  action  on  It*'  The  reverse  holds 
equally  true,  viz.,  that,  where  a  contract  is 
so  uncertain  and  incomplete  that  neither  par- 
ty can  maintain  an  action  on  it,  it  is  void  for 
uncertainty.  How  much  water  then,  we  re- 
peat, can  the  plaintiffs  recover  for,  if  at  all? 
No  amount  being  specified,  the  alleged  agree- 
ment is  void  under  the  rule  laid  down  above. 

From  a  review  of  the  whole  case,  we  think 
the  court  properly  sustained  the  demurrer. 

Judgment  afi^rmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


a^l  Ga.  1)63> 
WATKINS  et  aL  v.  WILKBRSON. 
(Supreme  Court  of  Georgia.     Dec  19,  1913.) 

i.  Appeal  and  Ebbob  (§  871*)— Tbhpobabt 

Injunction— Review, 

The  pleadings  in  this  case  are  somewhat 
meager  and  inartificial.  The  evidence,  as 
brought  to  this  court,  is  confusinit  and  lacking 
in  clearness.  But  from  the  pleadings  and  eyi- 
dence,  as  they  appear  in  the  record,  this  court 
cannot  say  that  the  presiding  judge  abused  his 
discretion  in  granting  a  temporary  injunctioD 
against  the  defendants  before  the  court. 

(a)  Under  the  bill  of  exceptions  and  the  as- 
signments of  error,  complaining  of  the  grant  of 
the  injunction  upon  the  bearing,  the  order 
granted  by  the  presiding  judge  when  the  peti- 
tion was  presented  to  him  is  not  before  this 
court  for  review,  and  no  decision  is  made  as  to 
its  propriety  and  correctness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  352^-3529;  Dec.  Dig.  f 
871.*] 

2.  Dbhxjbbeb  to  Petition  Gbantino  Tbkpo- 
BABT  Injunction. 

The  demurrer  to  the  petition  was  not  be- 
fore the  trial  court  to  be  passed  on  as  such,  but 
only  to  be  considered  as  to  whether  or  not  an 
interlocutory  injunction  should  be  granted. 

(a)  Under  the  pleadings,  evidence,  and  bill  of 
exceptions  this  court  cannot  say  that  the  de- 
murrer presented  an  insuperable  objection  to 
the  granting  of  a  temporary  injunction. 

3.  Injunction      (|      158*)  —  Inteblocutobt 
Hbabino— Effect  or  Judgment  —  Demub- 

BEB. 

The  judgment  now  rendered  does  not  prej- 
udice the  rights  of  the  defendants  to  insist  up- 
on the  demurrer  as  such  at  the  proper  time. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  341 ;   Dec.  Dig.  S  158.*] 

4.  Injunction  (§  157*)— Obdbb  Gbantino  In- 
terlocutoby  Injunction— Sufficiency. 

The  prayer  for  injunction  contained  in  the 
petition  was  as  follows:  "And  that  the  said 
club,  its  management  and  all  members  thereof, 
together  with  its  managers  and  agents,  be  en- 
jomed  from  keeping  or  maintaining  any  buffet, 
saloon,  locker  club,  or  a  place  by  any  other 
name  or  without  name  for  the  illegal  sale  of 
such  liquors,  in  said  building  or  elsewhere." 
The  order  setting  the  time  for  the  application 
for  injunction  to  be  heard  included  tne  follow- 
ing: "It  is  further  ordered  that,  in  the  mean- 
time and  until  the  hearing,  the  defendants  be 
and  they  are  hereby  restramed  and  enjoined  as 
prayed  in  this  petition."  The  order  granting 
the  injunction  on  the  hearing  recited  certain 
facts  which  the  presiding  judge  considered  had 
been  made  to  appear,  and  certain  expressions  of 
opinion  in  regard  to  the  character  o^the  club. 
The  entire  provision  in  regard  to  the  granting 
of  the  injunction  was  contained  in  these  clos- 
ing words:  '*Let  the  injunction  heretofore 
granted  continue  of  force."     Held^  this  court 


•For  other  casot  mo  samo  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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does  not  commend  the  practice  of  adjudicating 
facts  in  the  order  granting  an  interlocutory  in- 
junction and  setting  forth  the  injunction  grant- 
ed merely  by  reference  to  an  order  granted 
when  the  petition  was  presented  and  set  down 
for  a  hearing,  which  in  turn  refers  to  the 
prayers  of  the  petition  in  order  to  ascertain 
the  nature  and  extent  of  the  injunction  granted. 
[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent  Dig.  §{  340,  342 ;   Dec.  Dig.  |  157.*] 

5.  Injunction  (S  157*)— Inteblooutobt 
Hbabing — ^Extent  of  Adjudication. 

On  such  a  hearing  the  presiding  judge 
should  not  undertake  to  finally  adjudicate  ques^ 
tions  of  fact  or  to  grant  a  i^ermanent  injunc- 
tion. Cassidy  v.  Howard,  140  Ga.  844,  80  S. 
E.  1 ;   Bleyer  v.  Blum  &  Co.,  70  Ga.  558. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §S  340,  342;    Dec.  Dig.  |  157.*] 

6.  Intoxicating  Liquobs  (§  278*)— Injunc- 
tion—I  nteblocutobt  Obdeb— Validity. 

Where  the  allegations  of  a  petition  were 
that  the  defendants  were  operating  and  main- 
taining a  "blind  tiger,**  or  liquor  nuisance,  at 
a  particular  place,  by  there  selling  spirituous. 
malt,  and  intoxicating  liquors  in  violation  of 
law,  and  there  was  no  contention  that  the  de- 
fendants were  maintaining  elsewhere  a  similar 
nuisance,  either  in  connection  with,  or  inde- 
pendently of,  the  one  alleged  to  exist  at  the 
place  designated  in  the  petition,  nor  even  that 
the  defendants  were  contemplating  or  intending 
to  elsewhere  create  and  maintain  such  a  nui- 
sance, the  judge  was  not  authorized  to  grant 
an  interlocutory  order  enjoining  the  defend- 
ants from  maintaining  a  nuisance,  not  only  at 
the  place  designated  in  the  petition,  but  "else- 
where." Direction  is  given  that  the  order  grant- 
ed be  modified  in  accordance  with  the  rulings 
here  made. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  413;    Dec  Dig.  S  278.  ♦] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  0.  L.  Wilkerson  against  Bart 
Watkins  and  others.  Judgment  for  plaintifl, 
and  defendants  bring  error.  Affirmed,  witii 
direction. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiffs 
In  error.  Seaborn  Wright  and  Graham 
Wright,  both  of  Rome,  for  defendant  In  error. 

FISH,  C.  J.  C.  L.  Wilkerson  brought  his  pe- 
tition based  on  Civil  Code,  §  5335  et  seq., 
against  the  Hill  City  Club,  Bart  Watkins, 
and  John  Saxon,  alleging  that  the  club  has 
and  maintains  "a  place  consisting  of  all  or  a 
part  of  the  second  floor  of  building  known 
as  415%  Broad  street  in  the  city  of  Rome, 
occupied  by  said  Hill  City  Club."  "That 
Bart  Watkins  and  John  Saxon  have  the  man- 
agement and  control  of  said  club,  situated 
as  aforesaid,  and  that  the  said  club  is  run- 
ning and  has  been  running  for  the  last  three 
months  in  said  building  under  said  manage- 
ment as  aforesaid."  "That  said  club  as  so 
operated  and  maintained  is  a  blind  tiger 
within  the  means  [meaning]  of  the  law  of 
this  state,  and  is  engaged  in  the  Illegal  traf- 
fic and  sale  of  liquor,  contrary  to  the  laws 
of  the  state  of  Georgia."  "That  said  club 
and  its  management  have  received  large 
profits  from  the  sale  of  spirituous,  malt,  and 


intoxicating  liquors  and  beers  continually  a^fc 
the  said  club  for  the  past  three  months. 
That  the  said  club  and  its  management  aro 
keeping  and  maintaining  in  said  room,  a» 
aforesaid,  a  nuisance  as  defined  by  the  law» 
of  this  state,  and  that,  in  consideration  oft 
the  premises  and  of  the  foregoing  allega- 
tions, the  same  is  a  continuing  nuisance,  and 
as  such  is  subject  to  be  regulated  and  abated 
by  the  equitable  relief  hereinafter  prayed." 
The  petition  was  served  on  Bart  Watkins 
and  John  Saxon,  each  personally.  There  is 
no  entry  as  to  service  referring  to  the  Hill 
City  Club.  A  demurrer  on  various  grounds 
was  filed  by  "the  defendants."  **The  defend- 
ants" also  answered.  Both  sides  submitted 
evidence  on^the  Interlocutory  hearing.  "The 
defendants"  excepted  to  the  order  granted 
on  such  hearing. 

[1-6]  The  rulings  announced  in  headnotes 
1  to  5,  inclusive,  do  not  require  elaboration. 

[8]  The  prayer  for  injunction,  which  was 
adopted  by  reference  to  a  part  of  the  order, 
or  is  explanatory  thereof,  prayed,  not  only 
that  the  club  and  its  managers  and  agents 
be  enjoined  from  keeping  or  maln|;aining  the 
place  designated  in  the  petition  for  the  ille- 
gal sale  of  liquors,  but  also  from  keeping 
and  maintaining  any  buffet,  saloon,  locker 
club,  or  place  by  any  other  name,  or  without 
a  name  for  such  purpose,  there  or  elsewhere. 
There  was  no  allegation  In  the  petition,  nor 
anything  therein,  which  even  intimated  the 
keeping  or  the  intention  of  keeping  or  main- 
taining by  the  club,  or  its  managers  or  agents, 
of  any  place  for  the  Illegal  sale  of  liquors 
elsewhere  than  at  the  clubrooms  particularly 
described  in  the  petition.  Nor  was  there  any 
evidence  submitted  on  the  hearing  which  in 
any  way  tended  to  show  that  the  club,  or  its 
managers  or  agents,  were  selling  liquor  at 
any  other  place  than  the  described  clubrooms, 
or  that  they  or  any  of  them  had  an^  purpose 
to  sell  liquor  elsewhere.  The  order  granted,  by 
reference  to  the  prayer,  was  broad  enough 
to  enjoin  the  keeping  or  maintaining  of  any 
buffet,  locker  club,  or  any  place  with  or 
without  a  name,  not  only  at  the  place  desig- 
nated in  the  petition  as  a  "blind  tiger"  or 
liquor  nuisance,  but,  at  any  other  place  what- 
ever..  The  statute  (Civil  Code,  |  6335)  de- 
clares that :  "Any  place  commonly  known  as 
a  'blind  tiger,'  where  spirituous,  malt,  or 
intoxicating  liquors  are  sold  in  violation  of 
law,  shall  be  deemed  a  nuisance,  and  the 
same  may  be  abated  or  enjoined  as  such,  as 
now  provided  by  law,"  etc.  The  evident  pur- 
pose of  the  Legislature  in  adopting  this  stat- 
ute was  to  furnish  a  civil  remedy  to  the  citi- 
zens of  each  county  for  the  suppression  of 
the  illegal  sale  of  liquor  therein.  To  accom- 
plish this  end  "any  place  ♦  ♦  ♦  tohere^' 
the  designated  liquors  are  sold  in  violation 
of  law  was  defined  to  be  a  nuisance ;  that  is, 
such  place  was  in  effect  declared  to  be  per 
se  a  public  nuisance,  and  it  was  prescribed 
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that  **th0  tame^ — ^that  Is,  such  place— might 
be  abated  or  enjoined  as  a  nuisance,  as  the 
law  provided  at  the  date  of  the  statute.  In 
the  language  of  the  Civil  Code,  {  4457:  "A 
nuisance  Is  anything  that  worketh  hurt.  In- 
convenience, or  damage  to  another;  and  the 
fact  that  the  act  done  may  otherwise  be  law- 
ful does  not  keep  It  from  being  a  nuisance/' 
We  do  not  say  that  this  must  be  taken  as  a 
complete  definition  of  the  term;  for,  while 
it  Is  the  definition  generally  given  of  a  nui- 
sance, It  must  be,  In  view  of  the  wldie  range 
of  subject-matter  embraced  under  the  term 
**nulsance,"  quite  Impossible  to  frame  any 
general  definition  that  will  be  exact  and  ex- 
haustive. The  Code  definition,  however, 
seems  to  make  a  thing,  as  dlsUn^lshed  from 
a  human  being  (as  the  word  "anything"  Is 
used),  or  a  condition  of  circumstances  the  re- 
sult of  an  act  or  acts,  a  nuisance ;  and,  when 
the  statute  under  discussion  makes  "any 
place  ♦  ♦  •  where"  Uquor  is  sold  (for, 
since  the  passage  of  the  prohibitory  law,  It 
cannot  be  sold  legally  anywhere  in  the  state) 
a  nuisance,  and  provides  that  such  place, 
which  is  declared  to  be  a  nuisance,  may  be 
abated  or  enjoined  as  the  law  provides,  it 
seems  obvious  that  such  place,  which  is  made 
a  nuisance  by  the  illegal  sale  of  liquor  there, 
is  the  thing  which  may  be  abated,  and  that 
one  way  of  accomplishing  this  is  by  enjoining 
the  persoQ  doing  the  acts,  which  makes  the 
place  a  nuisance,  from  further  doing  them. 
Where,  therefore,  as  in  the  present  case,  it 
Is  sought  to  abate  a  designated  place  as  a 
nuisance  by  enjoining  its  further  mainte- 
nance by  the  person  alleged  to  be  operating 
or  maintaining  the  same,  and  the  sole  issue 
presented  by  the  pleadings  Is  whether  a  nui- 
sance, under  the  statute,  is  being  maintained 
at  such  place  by  the  defendant,  and  there  is 
no  contention  that  he  is  maintaining  In  con- 
nection therewith,  or  independently  thereof, 
or  is  even  threatening  or  contemplating,  the 
establishment  or  maintenance  of  any  other 
such  nuisance  elsewhere,  it  is  error  on  inter- 
locutory proceedings,  as  it  would  be  also  on 
final  trial,  to  go  beyond  the  scope  of  the  case 
made  by  the  allegations  of  fact  set  out  in  the 
petition  and  the  evidence,  and  to  enjoin  the 
defendant  from  operating  or  maintaining  any 
other  nuisance  than  the  one  designated  in 
the  petition,  or  one  connected  therewith  as 
part  of  a  scheme'  or  device  to  operate  or 
maintain  it 

Of  course  we  do  not  mean  to  hold  that,  in 
cases  to  enjoin  liquor  nuisances  under  the 
statute  (Civil  Code,  §  5335),  the  injunction 
must  be  confined  strictly  to  an  exact  spot,  or 
particular  room;  but  our  holding  is  that 
where,  as  in  the  case  at  bar,  it  is  alleged  that 
the  defendant  is  maintaining  a  nuisance  at  » 
designated  and  particularly  described  place, 
or  rooms,  or  apartment,  selling  liquor  there  in 
violation  of  law,  and  there  is  no  contention 
that  the  defendant  is  maintaining  a  similar 
nuisance  elsewhere,  either  in  connection  with 


or  independently  of  the  one  aimed  at  In  the 
petition,  or  Is  preparing,  threatening,  or  con- 
templating the  creation  or  maintenance  of  a 
liquor  nuisance  elsewhere,  a  general  blanket 
Injunction  covering  the  whole  state  is  not 
warranted.  See,  on  the  subject,  17  Am.  & 
Eng.  Enc.  Law,  322;  Clark  v.  Riddle,  101 
Iowa,  270,  70  N.  W.  207 ;  SUte  v.  Prahm,  109 
Iowa,  101,  80  N.  W.  209;  Lyon  ex  rel.  Lyon 
V.  City  Club,  83  S.  C.  500,  65  S.  E.  730;  State 
V.  Robinowitz,  85  Kan.  841, 118  Pac.  1040,  39 
L.  R.  A.  (N.  S.)  187.  Wbether  in  certain  chr- 
cumstances,  othbr  than  as  exhibited  in  tbe 
present  case,  it  would  be  proper  to  grant  a 
blanket  injunction  is  not  here  for  decision. 

If  upon  final  trial  an  injunctive  decree 
should  be  entered,  then  whether  any  subse- 
quent act  of  the  defendants  will  amount  to  a 
violation  of  Its  terms,  whether  done  directly, 
or  indirectly  by  any  device  or  subterfuge  to 
evade  it,  will  be  in  order  for  determination 
upon  proper  proceedings.  The  granting  of  an 
Interlocutory  Injunction  against  the  defend- 
ants, enjoining  them  from  the  keeping  or 
maintaining  a  nuisance  at  the  place  designat- 
ed in  the  petition  by  there  selling  liquors  in 
violation  of  law,  is  afiSrmed.  But  direction 
is  given  that  the  order  be  so  modified  as  to 
conform  to  the  rulings  herein  made,  by  strik- 
ing therefrom  so  nmch  of  It  as  amounts  to  a 
final  adjudication  of  the  facts,  and  as  tem- 
porarily enjoins  the  defendant  from  main- 
taining a  nuisance  "elsewhere"  than  at  the 
place  described  in  the  petition,  and  that  it 
be  further  so  modified  as  to  show  that  the  in- 
junction granted  is  interlocutory  in  charac- 
ter. 

Judgment  affirmed,  with  direction.  AU  the 
Justices  concur. 

LUMPKIN,  J.  (concurring  specially).  I 
concur  in  the  decision,  but  am  of  the  opinion 
that,  under  the  statute,  the  injunction  may 
be  somewhat  broader  in  Its  territorial  scope 
than  my  Brethren  have  determined.  Prior 
to  the  passage  of,  or  aside  from,  the  act  com- 
monly known  as  the  "blind-tiger"  act,  and 
under  the  general  law  In  regard  to  nuiiance, 
a  public  nuisance  must  be  abated  by  the  put>- 
Uc  authorities.  A  person  injuriously  affected 
may  proceed  to  abate  or  enjoin  a  private  nui- 
sance. If  a  public  nuisance  causes  special 
damages  to  an  individual,  in  which  the  pub- 
lic do  not  participate,  it  stands  to  that  ex- 
tent as  a  private  nuisance,  and  may  give  a 
right  of  action  to  the  individual.  Civil  Code 
(1910)  §S  4445-4456,  5538.  Thus,  if  a  private 
individual  seeks  to  enjoin  a  public  nuisance, 
the  element  of  special  Injury  to  him  or  his 
property  is  involved,  and  therefore  the  loca- 
tion of  the  nuisance  relatively  to  his  property 
or  residence  becomes  materlaL  Unless  such 
an  injury  to  the  individual  be  shown,  he  can- 
not proceed  against  persons  who  create  a 
public  nuisance.  So  the  location  of  a  thing — 
like  an  obstruction  in  a  street — sometimes  is 
essential  to  make  the  thing  a  nuisance.    But 
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such  is  not  the  case  in  regard  to  a  blind-tiger 
nuisance. 

Prior  to  the  time  when  the  act  of  1899  was 
passed,  what  was  known  as  the  local  option 
law  was  in  force.  In  many  counties  of  the 
state  the  sale  of  liquors  was  illegal.  In  oth- 
ers It  was  legal.  The  illegal  sale  of  liquor, 
or  the  keeping  of  what  was  called  a  "blind 
tiger/*  was  not  per  se  a  nuisance  giving  any 
citizen  a  right  of  action,  and  gave  the  in- 
dividual no  right  of  action,  unless  perhaps 
where,  by  virtue  of  the  location  of  the  place 
with  reference  to  his  property  or  residence, 
the  attending  disorder  or  manner  of  the  con- 
duct of  the  business,  or  the  like,  special  in- 
Jury  to  the  individual  resulted.  The  punish- 
ment of  persons  illegally  selling  liquors,  or 
keeping  a  blind  tiger,  was  left  to  the  crim- 
inal law&  The  Legislature  seemed  to  be  of 
the  opinion  that  this  did  not  furnish  a  suffi- 
cient remedy  to  suppress  the  evil.  They, 
therefore,  passed  the  act  of  1899,  now  embod- 
ied in  avil  Code,  §  5335  et  seq.  That  act,  in 
effect,  declared  the  keeping  of  a  blind  tiger 
to  be  per  se  a  nuisance,  not  to  an  individual 
Injuriously  affected  by  its  proximity,  but  to 
all  the  citizens  of  the  county  in  which  it  was, 
and  conferred  upon  any  citizen  or  citizens  of 
such  county  the  right  to  proceed  to  suppress 
It.  The  act  mentioned  was  not  dealing  with 
the  question  of  special  injury  to  the  plain- 
tiffs, or  of  exact  location  with  reference  to 
them,  creating  any  peculiar  injury  or  hard- 
ship to  them,  but  it  declared,  in  effect,  a  cer- 
tain thing  to  be  a  nuisance,  and  authorized 
any  citizen  or  citizens  of  the  county  to  ap- 
ply for  an  injunction  to  abate  it.  In  1907 
the  Liegislature  passed  a  law  which  prohibit- 
ed the  sale  of  alcoholic,  spirituous,  malt,  or 
intoxicating  liquors  in  any  county  of  the 
state.  Penal  Code  (1910)  §  426.  Thus  every 
county  in  the  state  under  this  act  was  placed 
in  the  same  situation  as  some  counties  had 
been  in  before  its  enactment,  relatively  to 
this  evil,  which  was  declared  to  be  a  nui- 
sance. Therefore  it  became  a  nuisance  equal- 
ly in  each  county  of  the  state. 

In  Thompson  v.  Simmons  &  Co.,  139  Ga. 
845,  848,  78  S.  E.  419,  420,  in  deaUng  with 
the  legislative  purpose  in  passing  the  act  of 
1899,  Presiding  Justice  Evans  said:  "The 
statute  reflects  a  legislative  Intent  to  extend, 
to  citizens  in  a  county  where  a  blind  tiger 
is  located,  an  additional  remedy  to  suppress 
the  illegal  sale  of  spirituous,  malt,  or  intox- 
icating liquors.  The  scope  ^nd  nature  of 
the  remedy  is  apparent  when  we  consider 
the  purpose  of  the  statute.  At  the  time  of 
its  passage  the  sale  of  intoxicating  liquor 
was  prohibited  by  law  in  the  majority  of 
the  counties  in  this  state,  and  in  others  was 
permitted  only  under  stringent  regulation. 
In  the  'dry'  counties  especially  this  prohibi- 
tive legislation  did  not  entirely  suppress  the 
sale  of  intoxicants.  In  some  instances,  for 
various  reasons,  the  vendors  of  intoxicating 
liquors  escaped  prosecution  or  conviction,  and 
yet  the  demoralizing  effects  of  the  illegal 
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business  were  so  apparent  that  the  need  of 
a  civil  remedy  for  the  protection  of  the  peo- 
ple in  the  vicinity  of  the  place  where  intox- 
icating liquors .  were  being  unlawfully  sold 
came  under  the  notice  of  the  Legislature. 
The  evil  to  be  corrected  was  the  illegal  sale 
of  intoxicating  liquors ;  the  remedy  supplied 
by  the  Legislature  was  a  dvil  suit  to  abate  or. 
enjoin  the  sale  of  such  liquors  as  a  nui- 
sance.** He  then  referred  to  the  title  of  the 
act,  which  contained  the  words  "to  declare  a 
nuisance  any  place  where  spirituous,  malt, 
or  intoxicating  Uquors  are  sold  in  violation 
of  law,"  etc.,  as  being  sufficiently  broad  to 
cover  any  place  where  such  unlawful  sales 
were  made,  irrespective  of  the  manner  in 
which  the  sales  were  made,  whether  openly 
or  furtively*  He  then  added:  *'The  term 
'blind  tiger'  is  a  colloquialism,  or  slang  ex- 
pression. In  some  instances  it  is  applied  to 
the  vendor  of  the  liquor;  in  others  it  la 
used  to  describe  the  place  of  sale;  and  Uk 
still  other  instances  it  is  employed  to  char- 
acterize the  device  of  the  vendor  in  effecting 
the  sale.  In  our  statute  the  term  is  used  in 
its  generic  sense."  .What  was  meant  by  a 
generic  eense,  unless  it  comprehended  all  of 
the  species  within  the  given  genus?  The 
opinion  also  quoted  approvingly  the  following 
statement  of  Cobb,  J.,  in  Legg  v.  Anderson, 
116  Ga.  401,  42  S.  E.  720:  "A  law  having  for 
its  purpose  the  suppression  of  an  acknowl- 
edged existing  evil,  which  is  destructive  of 
the  public  peace  and  order  as  well  as  the 
welfare  and  happiness  of  individuals,  should 
not,  of  all  laws,  be  frittered  away  by  con- 
struction." Lofton  V.  Collins,  117  6a.  434, 
43  S.  E.  708,  61  L.  B.  A.  150. 

The  decisions  above  dted  show  clearly 
what  was  the  evil  which  produced  this  legis- 
lation, and  what  remedy  was  provided  by  it 
The  evil  was,  not  that  liquors  were  unlaw- 
fully sold  in  a  particular  store,  room,  or 
house,  but  that  they  were  unlawfully  sold 
especially  in  a  "dry"  county.  The  remedy 
was  by  declaring  that  this  was  a  public  nui- 
sance, and  conferring  on  any  citizen  or  citi- 
zens of  the  county  the  right  to  abate  it  This 
provision  in  regard  to  any  citizen  or  citi- 
zens of  the  county,  to  my  mind,  carries  with 
it  an  indication  that  the  Legislature  was 
dealing  with  what  they  deemed  an  abatable 
nuisance  within  the  county,  and  not  merely 
one  located  in  a  particular  spot  in  the  coun- 
ty, or  so  close  to  the  premises  or  residence 
of  some  individual  that  it  might  work  a  spe- 
cial hardship  to  him.  It  is  true  that  sec- 
tion 5335  says  that:  "Any  place  commonly 
known  as  a  'blind  tiger,'  where  spirituous, 
malt  or  intoxicating  liquors  are  sold  in  vio- 
lation of  law,  shall  be  deemed  a  nuisance, 
and  the  same  may  be  abated  or  enjoined  a^ 
such,  as  now  provided  by  law,  on  the  appli- 
cation of  any  citizen  or  citizens  of  the  coun- 
ty where  the  same  may  be  located."  It  is 
also  true  that  the  two  succeeding  sections 
make  provision  for  service  where  the  parties 
carrying  on  the  nuisance  (that  la  the  busi- 
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ness)  are  unknown  or  concealed,  and  for 
breaking  open  the  blind  tiger,  and  arresting 
the  inmates.  Bnt  did  the  first-cited  section, 
in  referring  to  the  nuisance  to  be  abated, 
use  the  word  **place*'  as  meaning  merely  a 
piece  of  ground,  or  a  particular  room  or 
store  or  building?  When  the  statute  refer- 
red to  abating  a  **place ,"  did  it  mean  to  tear 
down  the  house,  or  to  destroy  the  store,  or 
was  the  real  purpose  of  the  Legislature  to 
provide  a  method  for  abating  the  nuisance? 
If  we  are  to  construe  this  section  of  the 
Code  with  literal  and  verbal  exactness,  how 
would  you  enjoin  "a  place"?  Surely  the 
Legislature  did  not  mean  to  abate  the 
"place"  and  leave  the  nuisance  unmolested. 
If,  literally  speaking,  the  place  was  to  be 
abated,  then  shall  a  landlord  suffer  because 
his  tenant,  without  his  knowledge,  illegally 
sells  liquor  upon  the  premises?  Strictly 
speaking,  the  place  belongs  to  the  land,  not 
to  the  tenant.  I  do  not  think  that  any  such 
restricted  or  literal  meaning  should  be  giv- 
en to  the  statute.  Moreover,  the  expression 
is  ''abated  or  enjoined."  The  history  of  the 
legislation,  the  condition  existing  when  the 
act  of  1899  was  passed,  the  fact  that  some 
counties,  were  then  "dry"  and  some  not,  the 
declaration,  in  effect,  by  that  act  that  illegal 
sales  of  liquors  should  be  a  nuisance,  and 
that  any  citizen  or  citizens  of  the  county 
might  proceed  to  abate  it,  followed  by  legis- 
lation which  put  every  other  county  in  the 
state  in  the  same  situation  as  those  which 
were  formerly  "dry,"  all  indicate  to  my  mind 
that  the  Legislature  intended  that  an  in- 
junction might  be  granted  which  would  sup- 
press the  nuisance  thus  arising  within  the 
county,  and  that  an  injunction  sufficiently 
broad  in  its  terms  to  prevent  the  carrying 
on  of  the  nuisance  within  that  county  may 
be  granted.  The  rule  of  construction,  by 
looking  to  the  old  law,  the  mischief,  and 
the  remedy,  is  familiar.  I  do  not  think  that 
an  injunction  can  broadly  be  granted  to  re- 
strain the  conduct  of  the  nuisance  "else- 
where;" that  is,  anywhere  else.  Such  is 
not  the  statute.  But  I  am  of  the  opinion 
that  it  can  be  enjoined  from  being  carried  on 
within  the  county,  and  that  as  my  Brethren 
are  requiring  the  order  of  the  judge  of  the 
superior .  court  to  be  modified  because  it  is 
too  broad,  they  should  not  require  it  to  be 
too  narrow. 

If  this  is  not  true,  then  when  any  citizen 
or  citizens  of  the  county  file  an  equitable 
petition  and  enjoin  the  keeper  of  a  "blind 
tiger"  from  conducting  the  illegal  business 
which  has  been  declared  to  be  a  nuisance,  if 
the  injunction  applies  only  at  the  particular 
place  within  the  county  where  the  business 
is  being  conducted,  then  all  the  proprietor 


has  to  do  is  to  remove  his  illegal  business 
into  another  store,  or  across  the  street,  or 
around  the  corner — anywhere  in  the  county 
except  in  the  identical  place  where  he  was 
conducting  the  nuisance — and  he  will  be  en- 
tirely free  from  the  injunction  granted. 
Such  a  construction  of  the  act  would  give  it 
no  substantial  effect  except  to  require  keep- 
ers  of  blind  tigers  to  remove  to  another  place 
within  the  county  as  often  as  they  may  be 
enjoined  from  conducting  the  nuisance, 
though,  as  will  be  seen  above,  we  have  de- 
clared the  nuisance  to  be  the  illegal  sale  of 
liquor  within  the  county. 

I  am  aware  that  a  different  construction 
may  have  been  given  to  certain  statutes  in 
other  states.    But  the  meaning  and  scope  of 
each  statute  depends  on  its  own  terms,  and, 
for  the  reasons  stated,  I  think  that  our  stat- 
ute  should   receive  the  construction   above 
indicated.    Nor  is  it  any  reply  to  this  view 
to  say  that  a  possible  nuisance  at  some  fu- 
ture time  and  at  a  different  place  will  not 
be  enjoined.    It  is  alleged  that  this  nuisance 
is  now  present  and  active  in  the  county.    It 
is  sought  to  abate  it  and  prevent  Its  con- 
tinuance.   If  there  is  nothing  to  indicate  a 
probable  continuance  of  illegal  sales  in  the 
county,  there  is  nothing  to  enjoin,  and  the 
judgment  is  erroneous.    If  there  is  enough 
to  show  a  probable  continuance  of  the  nui- 
sance  in    the   county,    then   the   injunction 
should  be  broad  enough  to  stop  it    I  do  not 
think  "any  place"  means  that  the  nuisance 
can  only  be  enjoined  so  far  as  it  may  be 
conducted  at  one  particular  spot  in  the  coun- 
ty.   Suppression  of  a  nuisance   (which  we 
have  declared  to  arise  from  the  illegal  busi- 
ness itself),  rather  than  exact  locality,  was 
uppermost  in  the  minds  of  the  Legislature. 
Indeed,  my  Brethren  are  affirming  a  judg- 
ment granting  an  injunction  restraining  the 
defendants  from  continuing  to  conduct  an  il- 
legal business  or  from  making  illegal  sales 
of  liquor.    In  doing  so  they  recognize  that 
this  constitutes  the  nuisance.    They  do  not 
insist  that  the  judge  must  enjoin  the  place 
regarded   as   a    locality,    but    the   nuisance 
there  located.    We  all  agree  that  the  real 
thing  to  be  done  is  to  enjoin  the  nuisance — 
the   continuing   to   make   illegal   sales — ^but 
they  think  that  the  effect  of  the  preventive 
measure  should  be  confined  to  the  specific 
place,  while  I  think  the  injunction  may  run 
throughout  the  county.    The  addition  by  the 
Legislature  of  provisions  to  further  aid  in 
abating  the  nuisance  where  the  parties  can- 
not be  found  or  conceal  themselves,  and  pro- 
viding for  breaking  open  the  room  or  house, 
etc.,  ought  not  to  restrict  the  main  provision. 
Aids  ought  not  to  cut  down  the  thing  to  be 
aided. 
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(14  Oa.  App.  866) 

BOOZB  T.  STATE.     (No.  5,329.) 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(Byllahu9  ly  the  Court  J 

Review  on  Cebtiobabi. 

The  evidence  fully  authorized  the  verdict, 
and  in  the  light  of  the  evidence  and  of  the 
charge  of  the  court,  as  set  out  in  the  answer 
of  the  trial  judge,  none  of  the  assignments  of 
error  in  the  petition  for  certiorari  are  merito- 
rious. 

Error  from  Superior  0)tirt,  Fulton  CJounty ; 
Geo.  Ik  Bell,  Judge. 

Frank  Booze  was  convicted  of  crime,  and, 
from  a  judgment  overruling  petition  for  certi- 
orari, be  brings  error.    Affirmed. 

Thos.  E.  Scott,  of  Atlanta,  for  plaintiff  in 
error.  H.  M.  Dorsey,  Sol.  Gen.,  E.  C.  Hill, 
and  liowry  Arnold,  all  of  Atlanta,  for  the 
State. 

POTTLE,  J.    Judgment  affirmed. 


a4  Ga.  App.  819) 

OCIIXA  SOUTHERN  R.  00.  ▼.  DORMINT. 

(No.  5336.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 
(8yllahu$  ly  the  Court.) 


1.  Raiuzoads  (§§  441,  443*)~KzLLiNa  Ani- 
mals ON  Track^Presumption  of  Neoli- 
OENCs— Sxtthcienct  of  Evidence. 

Where,  during  the  time  that  a  railway 
train  was  standing  at  a  station,  three  hogs 
went  under  the  train  and  lay  down,  and  two 
of  them  were  run  over  and  killed  by  the  train 
as  it  moved  out  of  the  station,  the  presump- 
tion of  Aegligence,  arising  against  the  railway 
company,  is  not  rebutted  until  it  is  made  affirm- 
atively to  appear  that  the  servants  of  the  com- 
pany in  charge  of  the  train  did  not  know  of  the 
presence  of  the  hogs  under  the  train,  and  by 
the  exercise  of  ordinary  care  could  not  have 
discovered  this  fact.  In  the  present  case  a 
witness  for  the  plaintiff  testified  that  the  en- 
gineer and  fireman  were  on  the  engine  and 
could  not  have  seen  the  hogs  under  the  train 
immediately  prior  to  the  time  they  were  killed. 
This  witness  further  testified  that  he  did  not 
see  the  conductor,  but  supposed  he  was  on  the 
inside  of  the  train.  This  evidence  did  not  de- 
mand a  finding  that  the  servants  of  the  com- 
pany did  not  know  of  the  presence  of  the  hogs 
under  the  train  and  could  not  have  discovered 
their  presence  by  the  exercise  of  ordinary  care. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1575-1695,  160&-1620 ;  Dec  Dig. 
§§  441,  443.*] 

2.  Refusal  of  Cebtiobabi. 

The  court  did  not  err  in  refusing  to  sanc- 
tion the  certiorari. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  Mrs.  J.  V.  Dormlny  against  the 
Odlla  Southern  Railroad  Company.  Judg- 
stent  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

H.  J.  Quincey,  of  Odlla,  and  Lovett  &  Mur- 
ray, of  Nashville,  for  plaintiff  in  error. 

BOAN,  J.    Judgment  affirmed. 


(Xi  Ga.  App.  300) 
LANGFORD  v.  BACKUS.     (No.  5227.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllahua  hy  the  Court,) 

Bnxs  AND  Notes  (§  534*)~ATroBiTET*8  Fees 
—Notice— Sufficiency. 

A  notice  given  for  the  purpose  of  collect- 
ing attorney's  fees,  stating  that  the  notes  to  be 
sued  on  are  "in  favor  of  Mrs.  C.  H.  Backus," 
sufficiently  indicates  the  legal  holder  of  the  note 
80  as  to  authorize  a  recovery^  of  such  fees  upon 
a  suit  file^  b^  her,  wherein  it  appears  that  she 
was  the  original  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Not^,  Cent  Dig.  {§  1946,  1947;  Dec  Dig.  S 
534.*J 

Error  from  City  Court,  Hall  County;  F.  A. 
Irwin,  Judge. 

Action  by  Mrs.  C.  H.  Backus  against  B.  D. 
Langford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

B.  P.  Galllard,  Jr.,  of  Gainesville,  for 
plaintiff  In  error.  Wm.  M.  Johnson  and  W. 
I.  Hobbs,  both  of  Gainesville,  for  defendant 
In  error. 

ROAN,  jr.  The  only  point  relied  on  by 
the  plaintiff  In  error  Is  that  the  notice  given 
the  defendant  for  the  purpose  of  collecting 
attorney's  fees  was  not  sufficient  to  authorize 
their  recovery.  The  notice  was  addressed  to 
the  defendant  and  signed  by  W.  I.  Hobbs, 
plaintiff's  attorney,  and  was  as  follows: 
"We  have  received  for  collection  two  notes 
against  you  In  favor  of  Mrs.  C.  H.  Backus, 
both  notes  dated  October  12,  1911,  one  due 
October  24,  1911,  for  the  principal  sum  of 
$825,  besides  8  per  cent  Interest  from  date 
and  10  per  cent,  attorney's  fees,  less  five 
credits  amounting  to  about  $600.  Also  note 
due  October  24,  1912,  for  $800,  8  per  cent  in- 
terest from  date  and  10  per  cent  attorney's 
fees,  without  any  credits.  My  client  is  de- 
sirous of  getting  this  debt  and  these  notes 
settled  immediately,  and  unless  the  same  is 
settled  before  that  after  ten  days  from  this 
date  we  will  bring  suit  on  said  notes,  re- 
turnable to  the  May  term  of  the  dty  court 
of  Hall  county,  Ga.,  which  term  begins  on 
the  third  Monday  In  May,  1913,  next,  sruit 
will  be  filed  for  the  purpose  of  collecting 
the  full  amount  of  principal,  Interest,  at- 
torney's fees  and  costs  of  suit  This  notice 
Is  given  in  accordance  with  the  Acts  of  Geor- 
gia 1900,  p.  53." 

It  win  be  noticed  that  the  first  sentence 
of  the  letter  contains  the  phrase  "against 
you  In  favor  of  Mrs.  C.  H.  Backus."  Suit 
was  brought  in  her  name,  and  certainly  this 
sufficiently  designates  the  owner  and  holder 
of  the  notes  as  required  by  the  law.  This  Is 
an  entirely  different  case  from  those  cited 
by  plaintiff  in  error  to  sustain  his  contention. 
In  Basklns  v.  Yaldosta  Bank,  5  Ga.  App.  600, 
63  S.  E.  648,  the  name  of  the  holder  of  the 
note,  who  was  the  plaintiff  in  the  suit,  was 
not  disclosed  In  the  notice,  and,  so  far  as 


*For  other  cases  see  same  topic  and  flection  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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the  defendant  was  able  to  ascertain  the  suit 
was  to  be  bronght  by  other  parties,  whose 
names  were  in  the  notice.  In  Edenfield  v. 
Bank  of  Millen,  7  Ga.  App.  649,  67  S.  E. 
896,  np  intimation  was  given  as  to  who  the 
holder  was,  nor  who  was  the  original  payee; 
making  that  an  entirely  distinct  case  from 
the  one  now  under  discussion. 
Judgment  affirmed. 


a4  Oa.  App.  314) 

WIGGINS  T.  STATE.     (No.  5316.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(SyUalin  by  the  Court.) 

"L  HoMiciDB  (§§  86,  292*)— Assault  with  In- 
tent TO  MXJBDEB  —  NeCESSITT  OF  InTENT  — 

Instructions. 

Before  one  can  be  convicted  of  the  offense 
of  assaolt  with  intent  to  murder,  there  must 
be  proof  sufficient  to  satisfy  the  jury,  beyond 
a  reasonable  doubt,  of  a  specific  intent  to  kill 
the  party  assaulted.  It  was  therefore  error, 
in  the  trial  of  such  a  case,  to  charge  the  jury 
that,  "before  yon  can  find  the  defendant  guilty 
of  assault  with  intent  to  murder,  you  must 
find  an  the  elements  required  to  prove  or  to 
show  that,  if  there  had  been  a  killing,  the 
killing  would  have  been  murder;  in  other 
words,  an  assault  with  intent  to  m'brder  must 
possess  all  of  the  elements  of  the  offense  of 
murder,  before  there  can  be  a  conviction  of  the 
offense  of  assault  with  intent  to  murder.'*  Tak- 
en alonCj  without  an  additional  instruction  that 
the  8i;>ecific  uxtent  to  kill  must  be  shown,  this 
charge  was  susceptible  of  the  construction  that 
if  death  had  ensued,  and  the  offense  would  have 
been  murder,  then  the  jury  would  be  authorized 
to  find  the  accused  guilty  of  assault  with  in- 
tent to  murder.  Wimberly  v.  State,  12  Ga. 
App.  541,  77  S.  B.  879;  Duncan  v.  State,  1 
Ga.  App.  118,  58  S.  B.  248;  Gallery  v.  State, 
92  Ga.  463,  17  S.  E.  863. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Difj.  §S  112,  597,  598,  600,  601;  Dec  Dig. 
SS  86.  292.*1 

2.  Homicide  (§  187*)— Assault  with  Intent 
TO  MUBDBB— Evidence. 

The  main  issue  involved  in  the  trial  of 
this  case  was  whether  or  not  the  accused  was 
justifiable  in  <  resisting  illegal  arrest  or  an  un- 
lawful attempt  to  detain  his  person.  The  ques- 
tion as  to  whether  or  not  he  bad  been  guilty 
of  a  crime,  committed  at  a  different  time  from 
that  for  which  the  arrest  was  made,  was  irrele- 
vant to  any  issue  on  trial.  It  was  therefore 
error  to  permit  a  witness  who  had  presided  in 
the  mayor's  court,  and  before  whom  the  ac- 
cused had  been  arraigned,  to  testify  that  the 
witness  had  been  informed  that  the  accused  had 
been  in  the  habit  of  selling  liquor  in  his  place 
of  business^  and  keeping  it  there  for  the  pur- 
pose of  giving  it  to  minors.  And  for  the  same 
reason  it  was  error,  prejudicial  to  the  accused, 
to  allow  testimony  to  the  effect  that  the  ac- 
cused was  guilty  of  selling  intoxicating  liquor 
at  a  time  other  than  that  mentioned  in  the 
warrant  under  which  he  was  arraigned  in  the 
mayor's  court 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  a  390,  390% ;   Dec.  Dig.  {  187.*1 

3.  Criminal  Law  (§§  211,  256*)— AFBiDAVir- 
WABBANT— Validity. 

In  the  trial  of  one  in  a  police  court  for  a 
violation  of  a  municipal  ordinance,  the  presid- 


ing officer  of  that  court  has  a  ri^ht  to  bind  the 
accused  over  to  a  state  court,  if  it  appears  that 
he  has  been  guilty  of  a  violation  of  a  state 
law.  In  the  present  case,  however,  the  warrant 
puri>orting  to  have  been  issued  upon  an  affi- 
davit, and  no  oath  having  been  administered  to 
the  affiant,  no  warrant  could  legally  Issue. 

LEd.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  42(M30,  431,  542;  Dec 
9ig.  §S  211,  256.*] 

4.  Abrest  (S  63*)— Criminal  Law  (§  814*H 

VOLUNTAET      SUBMISSION  —  WABBANT  — 15- 

BTBucTioNs— Evidence. 

There  was  no  evidence  which  authorised  an 
instruction  to  the  jury  upon  the  theory  that 
the  accused  had  voluntarily  submitted  himself 
to  arrest,  and  consequently  it  was  erroneoaa 
to  charge  the  jury,  in  effect,  that,  if  the  ae- 
.cused  had  voluntarily  submitted  to  arrest,  bia 
rights  would  be  the  same  as  if  the  arrest  had 
been  legal  in  the  first  instance.  The  evidence 
was  not  sufficient  to  show  that  the  accused  had 
committed  any  crime  in  the  presence  of  the 
arresting  officer,  and,  the  officer  having  no  valid 
warrant  for  his  arrest,  the  detention  of  hii 
person  was  illegal.  The  fact  that  after  he  wai 
arrested  the  accused  voluntarily  gave  bond  for 
his  appearance  before  the  mayor's  court,  in  or- 
der to  prevent  imprisonment  in  jail,  does  not 
authorize  the  conclusion  that  he  voluntarilj 
submitted  to  arrest. 

[Ed.  Note.^For  other  cases,  see  Arrest,  Cent 
Dig.  §1-145-156;  Dec.  Dig.  J  63;*  Crimmal 
Law,  Cent.  Dig.  §§  18217 1833,  1839,  1860, 
1865,  1883,  1890,  1024,  1979-1985,  1987;  Dec 
Dig.  i  814.*] 

5.  Abbest  (f  63*)— Wabbant— Neoessitt. 

If  an  officer  clothed  with  authority  to  make 
an  arrest  sees  a  crime  committed,  he  has  the 
right  to  arrest  then  and  there,  without  a  war- 
rant; but  if  the  officer  neglects  to  make  the 
arrest,  and  waits  for  several  days,  until  after 
he  has  had  ample  time  to  have  a  warrant  is- 
sued, an  arrest  under  such  circumstanoes,  with- 
out a  warrant,  for  an  offense  previously  com- 
mitted in  his  presence,  would  be  Illegal. 

TEd.  Note.^For  other  cases,  see  Arrest,  Cent 
Dig.  U  145-156;    Dea  Dig.  {  63.*] 

6.  Cbiminal  Law  (8  1163*)— Appeai/— Pbej- 

UDICIAL   EBBOB— PBESUMPTION. 

The  case  is  a  close  one  on  its  facts,  and 
the  instructions  of  the  trial  judge  were  not  in 
harmony  with  the  views  above  announced ;  and 
the  errors  thus  committed,  together  with  the 
erroneous  ruling  on  the  admission  of  testimony, 
which  must  be  presumed  to  be  prejudicial,  re- 
quired the  grant  of  a  new  triaL 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  §{  8090^099;  Dec.  Dig.  I 
1163.  ♦! 

Error  from  Superior  Ck>urt,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

W.  M.  Wiggins  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error. 
Reversed. 

Twiggs  &  Gazan,  of  Savannah,  and  H.  O^ 
Beasley,  of  Reidsville,  for  plaintiff  In  error. 
W.  Q.  Warnell,  of  Hagan,  and  N.  J.  Komiaii, 
SoL  Qen«,  of  Savannah,  for  the  State. 


BUSSELL^  C.  J.    Judgment  lefrersed. 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Bep*r  JaA 
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a4  Qa.  App.  2B7) 

FOUNTAIN  V.  BAGAN-MALONB  CO. 

(No.   4961.) 

(Coxxrt  of  Appeals  of  Georgia.    Jan.  27,  1914.) 
(6yUahu9  hv  the  Court.) 

GOTTBTS  ({{  91,  217*)— JUBISDIOnON  —  CONBTI- 

TtrriuNAL  Questions. 

The  determination  of  the  constitutionality 
of  acts  of  tht  General  Assembly  is  a  matter  ex- 
clusively for  the  Supreme  Court,  and  the  only 
question  presented  by  this  record  depended  for 
its  solution  upon  the  constitutionality  of  cer- 
tain sections  of  the  acts  of  the  General  Assembly 
relating  to  the  city  court  of  Ashbum.  For  this 
reason  this  court  certified  the  questions  involved 
to  the  Supreme  Court;  and,  it  appearing,  from 
the  answers  to  the  certified  questions,  that  the 
act  in  question  is  not  for  any  of  the  reasons  as- 
signed by  plaintiff  in  error  unconstitutional,  it 
follows  that  the  trial  judge  did  not  err  in  enter- 
in?  the  judgment  complained  of  at  the  appear- 
ance term,  since  the  action  was  upon  an  uncon- 
ditional contract,  and  there  was  no  answer  un- 
der oath. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent. 
Di«.  il  313,  325.  326,  536-538;  Dec  Dig.  §| 
91,  217.*] 

Error  from  City  Court  of  Ashbum ;  B.  L. 
Tipton,  Judge. 

Action  by  C.  Fountain  against  the  Ragan- 
Malone  Company.  Judgment  for  defendant, 
and  plaintiff  beings  error.    Affirmed. 

See  80  S.  E.  306. 

A.  S.  Bussey,  of  Ashbum,  for  plaintiff  in 
error.  Hardeman,  Jones,  Park  it  Johnston, 
ot  Macon,  for  defendant  in  error. 

RUSSBLL^  O.  J.    Judgment  affirmed. 


(14  Ge.  App.  802) 

CHNTRAL  OF  GEORGIA  BT.  CO.  ▼.  BAT- 
ONTON  LUMBER  CO.    (No.  5,239.) 

(CSourt  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(8ylldbu9  hy  the  Court,) 

1.  Fbeight  Chabges. 

This  case  is  controlled  by  the  rulings  of  this 
court  in  Georgia  Railroad  Co.  v.  Creety,  5  Ga. 
App.  424,  63  S.  E.  628.  and  Central  of  Geosgia 
B.  Co.  V.  Willingham,  8  Ga.  App.  817,  70  S.  E. 
199;  and  under  the  agreed  statement  of  facts, 
a  verdict  in  favor  of  the  railway  company  was 
demanded. 

^  2.  Gabbiebs  (S  196*)— Limitation  ot  Aonows 
— Action  fob  Fbeight  Chabges. 

Section  2640  of  the  Civil  Code  of  1910  has 
no  application  to  a  suit  brought  by  a  railway 
company  to  recover  the  difference  between  the 
amount  actually  collected  as  freight  and  that 
which  should  have  been  collected  under  the  rules 
of  the  railroad  commission;  and  such  a  suit 
would  not  be  barred  if  brought  within  four 
years  from  the  accrual  of  the  right  of  action. 

[£M.    Note.— For    other    cases,    see    Carriers, 
CePt.  Dig.  11  879-887 ;   Dec  Dig.  {  196.*] 

8.   CABBTKB8  (fi   196*)  —  AOTION  TOB  FREIGHT 

Chabges— ebtofpel. 

A  railway  company  is  not  estopped  to  pro- 
ceed against  a  consignee  to  recover  the  difference 
between  the  amount  of  freight  collected  and  that 
which  should  have  been  collected,  merely  be- 
cause it  delayed  to  bring  suit  for  a  period  less 
than  prescribed  by  the  statute  of  limitations, 


and  because  during  that  time  tha  «onsi£nor  (who 
by  agreement  with  the  consignee  was  liable  for 
the  freight)  had  become  insolVent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  87^-887 ;   Dec.  Dig.  S  196.*] 

4.  Demubbsb  to  Plea  —  Denial  of  Cebtio- 

BABI. 

The  trial  court  erred  in  overruling  the  de- 
murrer to  the  plea,  and  the  judge  of  the  su« 
perior  court  erred  in  not  sustaining  the  certio- 
rari and  rendering  a  final  judgment  in  favor 
of  the  plaintiff. 

Error  from  Superior  Conrt,  Putnam  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Action  hy  the  Eatonton  Lumber  Company 
against  the  Central  of  Georgia  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Meriwether  F.  Adams,  of  Eatonton,  for 
plaintiff  in  error.  W.  F.  Jenkins  and  W.  T. 
Davidson,  both  of  E}atonton,  for  defendant  in 
error. 

RUSSELL,  G.  J.   Judgment  reversed. 


(14  Oa.  App.  306) 

LOUISVILLE  &  N.  R,  CO.  v.  LOVBLADY. 

(No.   5,258.) 

(Conrt  of  Appeals  of  Georgia.    Jan.  27,  1914.) 
(Syllahus  hy  the  Court.) 

1.  JtJSTICBS   OF   THB   PSAGB   (|   205*)-<;EBTIO- 

SABi— Failubx  to  Answeb. 

Where  a  justice  of  the  peace  fails  to  file  a 
proper  answer  to  a  writ  of  certiorari,  a  motion 
should  be  made  by  the  complaining  party  in  due 
time  to  have  the  same  perfected.  F'ain  v.  Shy, 
115  Ga.  765,  42  S.  E.  94 ;  Tyner  v.  Leake,  117 
Ga.  990,  44  S.  E.  812. 

[Ed.  Note.-«For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  793-799;  Dee.  Dig.  { 
205.*] 

2.  JnemcES  of  the  Peace  (|  295*)— Cebtio- 

BABI— FaILUBE  to  ANSWEB— DISMISSAL. 

Where  the  plaintiff  in  certiorari  fails  to 
make  the  proper  motion  in  dne  time,  he  is  guilty 
of  laches,  and  cannot  be  heard  to  complain  be- 
cause, from  the  answer  of  the  justice  as  filed, 
the  superior  court  judge  cannot  arrive  at  a  prop- 
er determination  of  the  errors  complained  of, 
and  dismisses  the  certiorari  because  of  such  im- 
proper answer  and  the  lack  of  effort  on  the  com- 
plaining party  to  secure  a  proper  one.  See  cases 
cited  above,  and  also  Toole  v.  Geer,  12  Ga. 
App.  410,  77  S.  E.  368,  and  Sutton  v.  State,  120 
Ga.  866,  48  S.  E.  342. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
«be  Peace,  cent  I>Ur.H7»3-f99;  Pea  Dte., 

Error  from  Superior  Couxt,  Oheiokee  Coun- 
ty.; H.  L.  Patterson,  Judge. 

Action  by  A.  J.  Lovelady  against  the  Louis- 
ville k  NashyUle  Railroad  Company.  Judg- 
ment for  plaintlfC;  and  defendant  brings  er- 
ror.   Affirmed. 

B.  W.  Coleman,  of  Canton,  and  D.  W. 
Blair,  of  Marietta,  for  plaintiff  in  error. 

ROAN,  J.    Judgment  afQrmed. 


«Por  other  eaaes  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kej-No.  Series  ft  Rep'r  Indexes 
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DUNCAN  T,  REDD.    (No.  5282.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllahiu  hy  the  (fourtj 

1.  Trial  (§  139*)— NoNsur^-BviDENOS. 

Since  a  judgment  refusing  a  nonsuit  will 
not  be  ceyersed,  where  it  appears  from  an  exam- 
ination  of  the  record  that  the  evidence  as  a 
whole  was  sufficient  to  support  the  verdict  re- 
turned in  favor  of  the  plaintiff  (Atlantic  & 
Birmingham  R.  Co.  v.  Sumner,  134  6a.  673,  68 
S.  E.  593),  an  exception  to  the  court's  refusal  to 
order  a  nonsuit  will  not  be  considered,  where, 
in  the  motion  for  a  new  trial,  which  was  over- 
ruled, error  is  assigned  upon  the  ground  that 
the  verdict  is  contrary  to  the  evidence  and  with- 
out evidence  to  support  it.  Especially  is  this 
rule  to  be  appUed  when  the  defendant  has  in- 
troduced no  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  332,  333,  338-^1,  365;  Dec  Dig.  { 
139.*] 

2.  LiMiTATiow  or  Actions  (§8  148,  150,  196*) 
t-Appeal  and  Ebrob  (I  1005*)— Acknowl- 
edgment—SuFFiciENCT---QuE8TiON  roB  Ju- 
ry—Evidence. 

In  an  action  brought  to  recover  upon  a 
promissory  note,  which  is  apparently  barred  by 
the  statute  of  limitations,  the  bar  of  the  statute 
may  be  relieved  and  a  recovery  upon  a  note  be 
authorized  by  proof  of  such  an  acknowledgment 
of  the  debt,  in  writing,  signed  by  the  promisor, 
as  will  support  the  inference  of  a  new  promise 
on  the  part  of  the  obligor  to  pay  the  obligation. 

(b)  Such  an  acknowledgment  may  be  establish- 
ed by  the  contents  of  a  letter,  written  by  the 
maker  of  the  note,  and,  even  though  the  note  in 
question  be  not  identined  by  specific  reference 
to  its  date,  the  question  of  the  sufficiency  of  the 
language  used  in  the  writing  to  identify  the  note 
is  for  the  jury. 

(c)  Extrinsic  evidence  may  be  used  in  aid  of 
the  identification  of  a  note  barred  by  the  stat- 
ute of  limitations,  referred  to  in  the  writing, 
acknowledging  the  indebtedness,  and,  when  the 
finding  of  the  jury  that  the  debt  in  issue  has 
been  identified  in  the  writing  acknowledging 
the  indebtedness  has  been  approved  by  the  trial 
judge,  his  discretion  in  that  regard  will  not  be 
controlled,  if  the  evidence  authorized  the  finding. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §1  597-603.  610-613,  717- 
721;  Dec.  Dig.  f§  148,  150.  196  ;♦  Appeal  and 
Error,  Cent.  Dig.  {{  3860-3876,  3948-3950; 
Dec.  Dig.  S  1005.*] 

3.  Vebdict  and  Denial  ot  New  Tbial  Sus- 
tained. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Hall  County; 

F.  A.  Irwin,  Judge. 

Action  by  J.  L.  Redd  against  I.  F.  Dun- 
can, executor.  Judgment  for  plaintiff,  and 
defendunt  brings  error.    AfiSrmed. 

C.  N.  Davie  and  H.  H.  Dean,  both  of 
Gainesville,  for  plaintiff  in  error.  Howell 
Brooke,  of  Canton,  and  W.  B.  Sloan  and  J. 

G.  Collins,  both  of  GainesYille,  for  defend* 
ant  in  error. 

RUSSELL,  a  J.  Redd  sued  Duncan  as 
the  executor  of  W.  D.  Hawkins  for  the  bal- 
ance due  on  a  promissory  note  alleged  to 
have  been  made  by  his  testator.  At  the  con- 
clusion of  the  testimony  for  the  plaintiff,  the 


defendant's  motion  to  nonsuit  the  plaintiff 
was  overruled  by  the  court,  and  this  judg- 
ment is  made  the  ground  of  direct  exception 
in  the  bill  of  exceptions.  The  defendant  in- 
troduced no  testimony,  and,  the  court  having 
fairly  submitted  to  the  Jury  the  issue  as  to 
wheUier  the  note,  whose  execution  was  prov- 
ed,  ^as  barred  by  the  statute  of  limitations, 
a  verdict  was  rendered  in  the  plaintiff's  fa- 
vor. Thereafter  a  motion  for  new  trial  was 
made  and  overruled,  and  error  is  assigned 
upon  the  judgment  of  the  trial  court  in  re- 
fusing the  motion  for  a  new  trial. 

[1]  1.  It  is  not  necessary  to  consider  the 
exception  to  the  Judgment  upon  the  motion 
to  nonsuit  apart  from  the  general  grounds 
of  the  motion  for  new  trial,  because  it  is 
well  settled  that,  even  if  the  court  oould 
properly  have  sustained  the  motion  to  non- 
suit at  the  conclusion  of  the  plaintiff's  tes- 
timony, the  Judgment  upon  it  will  not  be  re- 
versed, if  it  is  apparent  that,  after  all  of 
the  evidence  was  in,  a  finding  in  favor  of  the 
plaintiff  would  have  been  authorized.  The 
discussion  of  this  exception  need  not  be  ex- 
tended beyond  what  is  said  in  the  headnote. 

[2]  2.  The  only  question  raised  by  the  rec- 
ord is  the  sufficiency  of  the  plaintiff's  testi- 
mony to  overcome  the  defendant's  plea  that 
the  note  was  barred  by  the  statute  of  limita- 
tions.   It  appears  from  the  record  that  in 
1903  Hawkins  borrowed  $500  from  Redd  and 
gave  him  a  promissory  note,  payable  I>ecem- 
ber  20,  1903.    Upon  this  note  there  were  en- 
tries of  payments  in  February,  1904,  March, 
1905,   January,   1907,    December,   1907,    and 
January  14,  1909,  which  were  apparently  in 
settlement  of  the  interest,   computed   at  S 
per  cent  per  annum.     It  is  apparently  not 
strongly  disputed  that  the  bar  of  the  statute 
of  limitations  would  have  attached  on  Decem- 
ber 20,  1909,  which  was  six  years  from  the 
maturity  of  the  note.     But  it  is  contended 
that  the  obligation  was  revived  by  the  debt- 
or's acknowledgment  of  his  indebtedness  and 
a  new  promise  to  pay.    In  support  of  this 
there  appear  upon  the  note  entries  of  pay- 
ment of  $140  January  1,  1910,  and  a   pay* 
ment  of  |132  January  17,  1911.    These  en- 
tries were  not  in   the  handwriting  of   the 
debtor,  nor  signed   by  him,  but  to  supply 
proof  of  an  acknowledgment  in  writing,  and 
in  consequence  to  raise  the  implication  of  a 
new  promise  to  pay,  the  plaintiff  introduced 
two  letters,  of  even  date  with  the  two  pay- 
ments last  above  referred  to,  which    were 
proved  without  dispute  (by  the  son  of  the 
deceased)  to  be  in  his  handwriting.     These 
letters  are  as  follows:    "Flowery   Bran<^ 
February  18,  1910.    Mr.  J.  L.  Redd,  Orange, 
Ga.:    Inclosed  find  check  for  $140,  as   per 
your  request    Give 'my  note  credit  for  Inter- 
est and  $100  on  the  principal,  and  oblige. 
[Signed]   W.D.Hawkins."   "Flowery  Branch, 
January  11,  1911.     Mr.  J.  Ll   Redd — ^Dear 
Sir:  You  will  find  my  check  for  $132  as  you 
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request.  Give  my  note  credit  and  oblige. 
[Signed]  J.  li.  Hawkins."  The  decedent's 
only  son,  who  was  his  general  agent  in  the 
conduct  of  his  mercantile  business,  testified 
that  the  decedent  owed  Redd  on  only  one 
note,  and  therefore  the  note  to  which  the  de- 
cedent was  referring  is  sufficiently  identified. 

The  sole  defense  in  the  case  was  that  the 
note  was  barred  by  the  statute  of  limitationa 
There  was  no  plea  of  non  est  factum,  or 
other  plea  which  put  in  issue  the  execution 
of  the  note  by  the  deceased;  and  the  only 
question  involved  in  the  case  is  whether  the 
evidence,  which  was  not  contradicted,  suffi- 
ciently established  such  an  acknowledgment 
of  the  particular  debt  on  the  part  of  the 
maker  of  the  note  as  to  be  the  equivalent  of 
a  new  promise  to  pay,  and  as  would  effectu- 
ate a  revival  of  the  original  obligation.  Of 
course  this  is  a  question  of  fact,  and  in  this 
view  of  the  case  we  think  the  evidence  was 
BufiQdent  to  authorize  the.  Jury  to  find  in 
favor  of  the  plaintiff  on  the  only  two  ques- 
tions pertinent  to  thdr  inquiry:  (1)  Whether 
the  letters  referred  to  the  note  which  was 
in  suit;  and  (2)  whether  these  letters  amount- 
ed to  an  acknowledgment  of  the  indebtedness 
as  a  binding  obligation. 

In  Martin  v.  Broach,  6  Ga.  21,  60  Am. 
Dec.  806,  the  Supreme  Court  gives  the  gen- 
eral rule  upon  this  subject  as  follows:  "The 
rule  we  take  to  be  this:  Where  there  is  any 
dispute  as  to  the  facts  which  go  to  prove 
the  making  of  a  new  promise,  then  whether 
a  sufficient  acknowledgment  or  promise  has 
been  made  to  take  the  case  out  of  the  stat- 
ute is  a  mixed  question  of  law  and  fact,  to 
be  passed  upon  by  the  jury.**  In  that  case 
there  were  accounts  and  a  note,  but  no  ref- 
erence was  made  to  either,  except  in  a 
general  way,  and  no  particular  payment  was 
referred  to;  but,  as  to  how  the  proof  of 
identity  may  be  had,  the  Supreme  Court 
said:  ''This  may  be  done  as  well  by  satis- 
factory reference  as  by  explicit  terms." 

In  Webb  v.  Carter,  62  Ga.  415,  in  passing 
upon  a  writing,  the  terms  of  which  are  prac- 
tically identical  with  the  language  of  the 
letter  in  the  case  at  bar,  the  Supreme  Court 
held  the  letter  to  be  a  sufficient  acknowledg- 
ment of  the  debt  to  prevent  the  bar  of  the 
statute.  In  the  Webb  Case  the  letter  was 
as  follows:  "I  received  your  message  by 
Mr.  Alford,  and  inclose  you  five  dollars, 
which  you  will  place  on  my  note,  which 
will  make  it  all  right;  and  for  your  satis- 
faction 1  will  Inform  you  that  my  son 
James  will  wind  up  my  business,  with  in- 
structions to  pay  you.*'  In  the  Webb  Case 
the  only  question  was  whether  the  letter 
was  sufficient  to  relieve  the  bar  of  the  stat- 
ute of  limitations,  and  in  that  case  the  letter 
was  admitted  to  be  genuine,  while  in  the 
present  case  the  pi  oof  of  the  genuineness  of 
the  letter  is  not  contradicted.  The  note  in 
that  case  was  identified  only  by  the  reference 
contained  in  the  words  "my  note**;  and, 
while  it  was  admitted  that  this  reference 


was  to  the  note  in  question,  there  Is  proof 
in  this  case  as  satisfactory  as  that  in  the 
Webb  Case  that  the  debtor  could  not  have 
owed  Redd  any  other  notes.  Furthermore 
we  think  that  the  amounts  of  the  various 
entries  upon  the  back  of  the  note,  prior  to 
the  time  that  the  bar  of  the  statute  had 
attached  (as  illustrated  by  the  letters  re- 
ferring to  the  annual  interest  on  the  sum 
of  $500),  corroborated  the  plaintiff's  con- 
tention, especially  as  the  sum  of  $132,  the 
amount  of  the  payment  referred  to  in  the 
last  letter,  is  evidently  the  result  of  a 
calculation  of  tile  interest  for  one  year 
upon  the  $400  remaining  unpaid  after  the 
application  of  the  payment  of  $140  accord- 
ing to  the  previous  direction  of  the  maker 
of  the  note  and  the  sum  of  $100  upon  the 
prindpaL 

It  must  be  admitted  that  in  the  present 
case  Mr.  Hawkins*  two  letters  amount  to 
an  acknowledgment  of  some  indebtedness  by 
note,  and  in  Pendley  v.  Powers*  129  Ga. 
73  (4),  58  S.  B.  655,  the  question  of  identity 
is  left  to  the  jury;  the  court  holding  that: 
"If  the  plaintiff,  to  identity  the  note  sued 
upon,  as  the  subject  of  the  written  promise, 
introduces  other  proof  which  fails  to  satisfy 
the  jury  on  this  point,  this  court  will  not 
interfere  to  control  th^r  finding,  although 
the  court  may  be  of  the  opinion  that  the 
aliunde  testimony  preponderated  against  the 
conclusion  of  the  jury."  Certainly  the  con- 
verse of  the  proposition  would  be  true,  and 
there  would  be  no  error  on  the  part  of  the 
court  in  approving  the  finding  of  the  jury  on 
the  subject  of  identification,  if  the  aliunde 
testimony  is  sufficient  for  that  purpose. 
This  principle  is  also  recognized  in  Kelly 
V.  Strouse,  116  Ga.  875,  43  S.  E.  280,  and 
in  other  jurisdictions.  The  rule  announced 
in  Webb  v.  Carter,  supra,  and  in  Walker 
V.  Griggs,  32  Ga.  119»  seems  to  have  been 
followed.  See  Kleis  v.  McGrath,  127  Iowa, 
459,  103  N.  W.  371,  69  L.  R.  A.  260-264,  109 
Am.  St  Rep.  396,  in  which  many  authorities 
are  dted;  Opp  v.  Wack,  52  Ark.  288,  12  S. 
W.  565,  5  L.  R.  A.  743;  Doran  v.  Doran,  145 
Iowa,  122,  123  N.  W.  996,  25  L.  R.  A.  (N.  S.) 
805-814;  Coe  v.  Rosene,  66  Wash.  73,  118 
Pac  881,  38  L.  R.  A.  (N.  S.)  577,  Ann.  Cas. 
1913C,  741.  In  each  case  cited  in  Kleis  v. 
McGrath,  supra,  parol  evidence  was  held 
admissible  to  identify  the  particular  note 
or  other  form  of  indebtedness  which  it  was 
contended  had  been  acknowledged. 

We  see  no  error  in  establishing  the  identity 
of  the  note  referred  to  in  Mr.  Hawkins'  let- 
ters by  the  parol  testimony  of  his  son,  which 
indicates  that  this  was  the  only  debt  he  owed 
Redd,  as  well  as  by  other  circumstances  to 
which  we  have  referred.  Upon  this  subject, 
see,  also,  Abrahams  v.  Swann,  18  W.  Ya.  274, 
41  Am.  Rep.  692,  in  which  it  is  held  that  the 
particular  debt  to  which  the  letter  referred 
may  be  identified  by  extrinsic  evidence.  Al- 
so Norton  v.  Shepard,  48  Conn.  141,  40  Am. 
Rep.  157 ;  25  Cyc  1432,  1434»  1352. 
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Hie  point  Is  made  by  plaintiff  in  error  that 
jd.  the  Webb  Case  the-letters  were  acUnitted 
to  refer  to  the  note  in  question,  and  that  the 
letter  concluded  with  the  statement  that  the 
writer's  son  James  would  wind  up  his  busi* 
ness  with  instructions  to  "pay  you.*'  The 
difference  between  the  two  cases,  however,  is 
only  as  to  the  mode  of  proof  and  the  quan- 
tum of  evidence  necessary  to  satisfy  the  jury. 
The  principle  is  the  same ;  if  there  is  euou^ 
evidence  to  satisfy  the  Jury,  it  is  immaterial 
that  the  evidence  in  the  one  case  is  of  a  dif- 
ferent kind  from  tliat  in  the  other,  and  in 
one  case  Is  perhaps  stronger  than  in  the 
other. 

In  Walker  ▼.  Griggs,  82  Ga.  119,  it  Is  true 
it  is  held  that  when  the  promise  relied  npon 
relates  to  notes  generally,  without  specify- 
ing amounts,  dates  etc,  the  promise  is  insuf- 
ficient Per  contra,  it  would  no  doubt  have 
been  held  in  the  same  case  that,  if  there 
could  have  been  satisfactory  identiflcation 
of  the  particular  note  to  which  the  promise 
related,  the  promise  would  be  sufficient  The 
same  could  be  said  of  the  ruling  of  the 
Supreme  Court  In  Dodson  v.  Dickson,  62  Ga. 
640. 

[3]  The  court  did  not  err  in  refusing  a 
new  trial. 

Judgment  affirmed. 

(li  Oa.  App.  294) 

BEDWINE  BROS.  v.  JARRELL,  Sheriff,  et 

aL     (No.  519a) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 
(Syllahiu  hy  the  Court.) 

1.   SHKBHTS  and  Ck>N8TABLES  ({  125*) — RULK 

ON  Shkbiff-— Answer— Vebity. 

Even  if  the  paper  filed  by  the  plaintiff  in 
error  could  be  considered  as  a  travene  to  the 
answer  filed  by  the  sheriff  in  response  to  the 
rule,  the  sheriirs  answer  must  properly  be  ac- 
cepted as  true  until  there  is  evidence  to  dispute 
the  statements  therein  contained,  and  thus  raise 
an  issue  as  to  the  verity  of  the  statements 
contained  in  the  sworn  answer  of  the  officer. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
CJonstables,  Cent.  Dig.  S§  237-253,  330-337; 
Dec  Dig.  S  125.*] 

2.  Affidavits  (§  11*)  —  Acknowuedomknt -* 
Sufficiency. 

When  it  appears  that  no  oath  was  in  fact 
administered  to  one  who  purports  to  have  sworn 
and  subscribed  to  an  affidavit,  or  if  it  appears 
in  any  way  that  one  purporting  to  have  signed 
an  affidavit  as  a  witness  so  signed  without  con- 
sciously assuminff  the  obligation  of  an  oath, 
there  is  such  a  failure  on  the  part  of  the  would- 
be  affiant  to  verify  the  statements  contained  in 
the  affidavit  as  results  in  a  failure  to  make  any 
affidavit  to  the  paper  in  question. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  H  43-45;    Dec.  Dig.  §  11.*] 

8.  Affidavits  (S  16*)— Fobsclosubb  Pbogbss 
— RiQHT  TO  Amend. 

Due  to  the  absence  of  lawful  affidavits  (up- 
on reasons  such  as  those  referred  to  in  the 
foregoing  headnote),  the  proceedings  to  fore- 
close certain  mortgages  and  laborers'  liens,  and 
to  sue  out  certain  distress  warrants  in  the  pres- 
ent case,  were  defective,  and  the  final  process 


therein  was  voidable.  But  neither  the  distress 
warrants  nor  the  fi.  fas.  issued  upon  the  labor- 
ers' liens,  nor  the  mortgage  fi.  fas.  were  void. 
The  process  in  each  was  amendable,  and  (under 
the  provisions  of  section  5706  of  the  Civil  Code 
of  1910)  the  affidavits  which  were  the  founda- 
tion of  each  proceeding  were  likewise  amend 
able. 

[Ed.  Note.— For  other  cases,  see  Affidavits,. 
Cent  Dig.  it  65-68 ;    Dec.  Dig.  {  16.*] 

4.  LiKRS  (§  21*)— Rttub  on  Sheriff— Ajucrd- 

lUBNTS  OF   PaOCESSES. 

since  by  permission  of  the  court  amend- 
ment may  be  effected  by  substitution  of  one 
writing  for  another,  as  well  as  by  striking  from 
or  adding  to  the  contents  of  a  writing,  the 
trial  judge  did  not  err  in  permitting  certain 
parties  to  the  rule  to  withdraw  the  liens  in 
their  favor,  which  had  been  defectively  fore- 
closed, and  in  idlowing  these  parties  to  amend 
the  dttective  processes  by  substituting  therefor 
the  same  liens  after  they  had  been  foreclosed  in 
accordance  with  the  law. 

[Ed.  Note.— For  other  cases,  see  liens.  Cent 
Dig.  S  81 ;  Dec.  Dig.  S  21.*] 

5.  LiEirs  (I  21*)  — Fobeolosurx--Pboge8S^ 
Ajcendicbnt. 

Under  the  answer  of  the  sheriff  all  of  the 
parties  were  properly  before  the  court,  and  the 
character  and  amount  of  all  of  the  claims  was 
admitted  to  be  as  stated  by  the  sheriff  in  his 
answer  to  the  role.     The  amendments  in  the 

groceedings  of  the  several  parties  as  allowed 
y  the  court  related  back  to  the  inception  of 
each  of  Uie  several  proceedings,  and  perfected 
the  distress  warrant  which  was  levied  as  of  the 
date  upon  which  it  was  issued.  The  c6art  did 
not  err  in  awarding  the  funds  in  the  hands  of 
the  sheriff  to  the  several  creditors  of  the  de- 
fendant in  accordance  with  the  priority  of  their 
demands  as  fixed  by  law. 

[£3d.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  §  31;   Dec  Dig.  S  21.*] 

Error  from  C^ty  Court  of  Greenville;  H» 
H.  Revill,  Judge. 

Action  between  Redwine  Bros,  and  J.  B. 
Jarrell,  Sheriff,  and  others.  From  the  judg- 
ment, Redwine  Bros,  bring  error.    Affirmed. 

J.  W.  Wise  and  J.  W.  Culpepper,  both  of 
FayetteviUe,  for  plaintiffs  in  error.  Mc- 
Laughlin &L  Jones  and  Jones  &  Hatchett,  all 
of  Greenville,  for  defendants  in  error. 

RUSSELL,  C.  J.  CJertain  property  belong- 
ing to  W.  N.  Street  was  levied  upon  and  sold 
by  the  sheriff  of  Meriwether  county  under 
a  common-law  fi.  fa.  and  the  levy  of  a  dis- 
tress warrant  in  favor  of  one  R.  O.  Strozier. 
The  proceeds  of  the  sale  amounted  to 
$12,529.22.  After  the  sale  various  alleged 
liens  in  favor  of  other  creditors  of  Street 
were  placed  in  the  hands  of  the  sheriff,  and 
Strozier  brought  a  rule  against  the  sheriff. 
The  sheriff  filed  an  answer  admitting  that 
Strozier's  distress  warrant  had  been  levied 
by  him,  as  alleged  in  Strozier's  rule,  and  the 
property  brought  to  sale,  but  setting  up  that 
on  the  date  of  the  levy  he  levied  also  a  fi.  fa. 
in  favor  of  Redwine  Bros,  against  W.  N. 
Street  for  $1,693.77  principal,  $128.60  interest, 
and  $182.22  attomey*s  fees,  as  well  as  certain 
other  distress  warrants,  certain  mortgage  fi. 
fas.,  and  certain  fi.  fas.  issued  upon  foreclo- 
sure of  laborers'  liens.     All  of  the  papers. 
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however,  except  tbe  execution  issued  upon 
the  common-law  judgment  of  Redwine  Bros, 
and  Strozier's  distress  warrant,  were  alleged 
to  have  been  placed  in  his  hands  before  the 
sale,  with  instructions  to  hold  up  the  money. 
The  papers  placed  in  his  hands  before  the 
sale,  with  instructions  to  hold  the  money, 
were  as  follows:  A  distress  warrant  in  favor 
of  I.  R.  Robertson  against  W.  N.  Street  for 
$250,  and  the  cost  of  his  warrant  75  cents;  a 
mortgage  fl.  fa.  in  favor  of  Clark  &  Crouch 
against  W.  N.  Street  for  the  sum  of  |6,000 
principal,  $60  interest,  besides  cost;  a  mort- 
gage fl.  fa.  in  favor  of  Woodbury  Live  Stock 
Co.  against  W.  N.  Street  for  the  sum  of  $440 
principal,  $22.80  interest,  and  $3.95  costs  due 
the  derk;  a  mortgage  fl.  fa.  in  fiivor  of  B. 
B.  Brown  against  W.  N.  Street  for  $1,900 
principal,  $21.11  interest,  and  $3.95  costs; 
a  mortgage  fl.  fa!  in  favor  of  B.  B.  Brown 
Co.  against  W.  N.  Street  for  the  sum  of 
$1,104.56  principal,  $77.31  interest,  and  $3.95 
costs;  a  mortgage  ft.  fa.  in  favor  of  R.  F. 
Strickland  Co.  against  W.  N.  Street  for 
$1,479.80  principal,  $19.72  interest ;  a  distress 
warrant  in  favor  of  L.  S.  dark  against  W. 
N.  Street  for  $500,  a  landlord's  lien  in  favor 
of  li.  C.  Clark  against  W.  N.  Street  for  the 
sum  of  $1,500;  a  laborer's  lien  in  fftvor  of 
Joe  Barker  against  W.  N.  Street  for  the  prin- 
cipal sum  of  $202.50;  a  laborer's  lien  in  favor 
of  Son  Beckham  against  W.  N.  Street  for  the 
0mn  of  $422  principal;  a  laborer's  lien  in 
favor  of  Henry  Jones  against  W.  N.  Street 
for  $515  principal;  a  laborer's  lien  in  favor 
of  Bud  Little  against  W.  N.  Street  for  $176 
principal;  a  laborer's  lien  in  f&vor  of  Frank 
Gates  against  W.  N.  Street  for  $465  principal; 
a  laborer's  lien  in  favor  of  Doc  Mullins 
against  W.  N.  Street  for  $331  principal;  a 
laborer's  lien  in  favor  of  Evans  Ticen  against 
W.  N.  Street  for  $72  principal;  a  laborer's 
Hen  in  favor  of  Henry  Reeves  against  W.  N. 
Street  for  $420  principal;  a  laborer's  lien' 
in  favor  of  Ed  Strozier  against  W.  N.  Street 
for  $345  principal ;  a  laborer's  lien  in  favor 
of  Clem  Harris  against  W.  N.  Street  for 
$252.34  principal;  a  laborer's  lien  in  favor  of 
John  Harris  against  W.  N.  Street  for  $148.52 
principal;  a  laborer's  lien  in  favor  of  Abe 
Smith  a^nst  W.  N.  Street  for  $148.64  prin- 
cipal; a  laborer's  lien  in  favor  of  Dick  Harris 
against  W.  N.  Street  for  $150  principal;  a 
laborer's  lien  in  ftivor  of  Wade  Hood  against 
W.  N.  Street  for  $587  principal;  a  laborer's 
lien  in  favor  of  Delia  Geter  against  W.  N. 
€ltreet  for  $211  principal;  a  laborer's  lien  in 
tsLVOT  of  Chas.  Hood  against  W.  N.  Street  for 
$243  principal;  a  laborer's  lien  in  favor  of 
Stacy  Street  against  W.  N.  Street  for  $350 
principal;  a  laborer's  lien  in  favor  of  Lee 
Geter  against  W.  N.  Street  for  $210  principal; 
a  laborer's  Uen  in  favor  of  Cha&  Prather 
against  W.  N.  Street  for  $552  principal — 
''all  of  which  papers  are  here  shown  to  the 
eoort  and  made  a  part  of  this  respondent's 
answer." 

[2]  Upon  the  hearing  of  the  rule  it  devel- 


oped that  no  oath  was  administered  so  as  to 
authorize  the  foreclosure  of  the  mortgages 
or  laborers'  liens  above  referred  to,  which 
had  been  placed  in  the  hands  of  the  sheriif; 
furthermore  that  no  legal  oath  was  admin- 
istered so  as  to  authorize  the  distress  war- 
rant in  favor  of  Robertson  against  Street; 
and  each  of  these  was  withdrawn,  by  permis- 
sion of  the  court,  and  there  was  substituted 
for  each  a  new  foreclosure,  properly  verified 
as  required  by  law.  Redwine  Bros,  introduced 
no  testimony  in  support  of  their  traverse  of 
the  sherUTs  answer,  if  indeed  their  inter- 
vention can  properly  be  called  a  traverse. 

Upon  consideration  of  the  rule  the  Judge 
of  the  city  court,  after  prorating  the  costs, 
attorneys'  fees,  and  expenses  of  advertise- 
ment, awarded  the  fund  in  hand  to  the  sev- 
eral claimants,  according  to  th^  priority  as 
adjudged  by  the  court,  paying  all  claimants 
of  the  fund  in  full  except  G^dwine  Bros., 
whose  common-law  fl.  fa.  was  thus  held  to 
be  Inferior  to  the  distress  warrants,  laborers' 
liens,  and  mortgage  fl.  fiis.  The  result  of  the 
court's  Judgment  is  to  pay  all  parties  except 
Redwine  Bros,  the  full  amount  of  their 
claims,  but  the  balance  of  the  fund  is  iusuf- 
fid^it  by  about  $1,000,  to  pay  the  claim  of 
Redwine  Bros.,  and  it  is  admitted  that 
Street  Is  insolvent;  the  sale  under  the  levy 
having  exhausted  all  of  his  propesty  of 
every  description.  The  only  real  question 
presented  by  the  record  is  whether  the  court 
erred  in  not  adjudging  that  the  claim  of 
Redwine  Bros,  should  be  paid  in  full,  upon 
the  ground  that  at  the  time  of  the  levy  their 
Judgment  flL  fa.  was  the  only  j^Tocetia  in  the 
hands  of  the  sheriff  which  could  have 
brought  Street's  property  to  sale,  and  at  the 
time  of  the  sale  the  same  condition  existed, 
except,  perhaps,  as  to  one  claim  the  amount 
of  which  was  not  sufficiently  large  to  affect 
the  collection  by  Redwine  Bro&  of  their  fl. 
fa.  in  fulL 

The  plaintiffs  In  error  insist  that,  though 
equitable  principles  may  be  applied  in  the 
administration  of  funds  upon  a  money  rule, 
no  reason  appears  in  the  present  case  for  the 
intervention  of  equity,  and  that  the  only 
principle  involved  In  the  decision  is  one  of 
priority  under  the  strict  rules  of  law.  And 
it  is  insisted  that,  since  there  was  no  affi- 
davit to  entitle  any  of  the  liens  claimed  by 
laborers  to  foreclosure,  nor  any  valid  fore- 
closure of  the  distress  warrant  and  mortgage 
fi.  fas.  at  the  time  the  property  liens  depend- 
ent upon  these  foreclosures  were  placed  in 
the  hands  of  the  sheriff,  the  court  could  not 
properly  consider  these  alleged  liens,  or 
award  them  any  portion  of  the  fund. 

[3]  The  decision  of  the  Supreme  Court  in 
Cummings  v.  Wright,  72  Ga.  767,  is  relied 
upon  as  authority  for  the  proposition  that 
when  the  interveners  withdrew  their  liens, 
admitting  that  they  had  not  been  properly 
foreclosed,  their  claims  of  priority  were  ut- 
terly extinguished.  If  this  contention  of  the 
plaintiff  in  error  is  sound,  it  cannot  be  ques- 
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tioned  that  the  judgment  of  the  trial  Judge 
Is  erroneous.  However,  It  must  be  remember- 
ed that  the  decision  referred  to  was  rendered 
when  affidavits  which  were  the  foundation 
of  such  proceedings  as  the  foreclosure  of 
mortgages,  distress  warrants,  and  laborers' 
liens  were  not  amendable,  and  It  appears 
from  a  reading  of  the  opinion  that  the 
ruling  of  the  court  was  based  upon  this  fact ; 
It  being  distinctly  held  that  while  the  pro- 
cess might  be  amended,  the  affidavit  of  fore- 
closure was  not  amendable.  Under  the  pro- 
visions of  section  5706  of  the  Civil  Code, 
which  was  enacted  In  1887  (Acts  1887,  p. 
59),  and  amended  In  1889  (Acts  1889,  p.  110), 
both  acts  being  subsequent  to  the  decision 
In  the  Gummlngs  Case,  supra,  72  Ga.  888,  "all 
affidavits  that  are  the  foundation  of  legal 
proceedings,  and  all  counter  affidavits,  shall 
be  amendable  to  the  same  extent  as  ordinary 
declarations,  and  with  only  the  restrictions, 
limitations  and  consequences  now  obtaining 
In  the  case  of  ordinary  declarations  and 
pleas." 

ri]  Under  the  ruling  of  this  court  in  Read 
Phosphate  Co.  y.  W^chselbaum  Ck).,  1  6a. 
App.  420,  58  S.  m  122,  and  cases  therein 
dted,  the  statements  contained  In  the  sher- 
iff's answer  must  be  assumed  to  be  true, 
and  must  be  treated  as  true,  until  they  are 
satisfactorily  contradicted  by  sufficient  evi- 
dence. In  the  present  case  there  was  no  evi- 
dence disputing  the  sheriff's  answer.  Prima 
fade,  therefore,  the  various  claimants  to  the 
fund  had  liens  as  set  forth  in  the  sheriff's 
answer.  These  liens  were  not  void,  but 
voidable  only^  and  in  view  of  the  statement 
in  the  bill  of  exceptions  that  the  court  per^ 
mltted  them  to  be  withdrawn,  and  prox>erly 
foreclosed  Hens  to  be  substituted  in  their 
place,  the  situation  must  be  treated  as  an 
amendment  permitted  by  the  court 

[4]  Amendment  by  substitution  is  as  per- 
missible as  amendment  by  striking  from  or 
adding  to  the  contents  of  the  paper  which  it 
it  is  sought  to  amend.  The  several  liens 
having  been  perfected,  their  respective  prior- 
ities were  before  the  court  for  adjudication 
according  to  equitable  principles  (in  which,  of 
course,  equity  would  follow  the  law),  and  up- 
on the  rules  of  legal  priority,  we  see  no  error 
in  the  J'udgment  of  the  trial  judge. 

Judgment  affirmed. 


(14  Oa.  App.  815) 

MAYOR,  ETC.,  OF  BRUNSWIC3K  v.  SIMS. 

(No.  5.3ia) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllabus  by  the  Court,) 

Municipal  Cobpobattons  (|  641*)  — Wobk 
AND  Labor  (§  4*)— Implied  Contbact— Va- 
lidity OF  Obdinancb— Judgment  of  Con- 
viction—Collatebal  Attack. 

A  municipal  charter  authorized  any  alder- 
man in  the  city  to  preside  in  the  police  court 


whenever  both  the  mayor  and  the  acting  mayor 
were  disqualified  or,  from  providential  cause, 
unable  to  preside.  A  person  charged  with  a 
violation  of  a  municipal  ordinance  was  arraign- 
ed in  the  police  court,  which  was  presided^  over 
by  one  of  the  aldermen,  and  he  was  convicted, 
sentenced  to  labor  on  the  public  streets  of  the 
city,  and  did  actually  perform  labor  in  accord- 
ance with  the  sentence.  No  objection  was 
made  by  the  accused  to  the  competency  of  the 
alderman  who  presided,  and  •  no  exception  was 
taken  to  the  judgment  of  conviction.  After 
having  served  his  sentence*  the  accused  brought 
an  action  in  assumpeft  against  the  city,  to  re- 
cover for  the  value  of  the  services  thus  rendered, 
upon  the  theory  that  the  alderman  had  no  au- 
thority to  preside;  both  the  mayor  and  the 
acting  mayor  being  present  in  the  city  at  the 
time  of  the  trial,  and  competent  and  qualified 
to  act.  Held,  that  the  suit  cannot  be  main- 
tained. The  police  court  being  regularly  in 
session,  and  the  alderman  being  competent  to 
preside  under  certain  circumstances,  the  ac- 
cused was  bound  to  object  to  his  competency 
at  the  trial,  and  cannot  collaterally  attack  the 
judgment  of  conviction  on  the  ground  that  the 
alderman  had  no  authority  to  render  the  judg- 
ment See  Daniels  v.  Towers,  79  Ga.  785.  7 
S.  E.  120;  McMillan  v.  Nichols.  62  Ga.  36; 
Beall  V.  Sinquefield,  73  Ga.  48 ;  Tindall  v.  Nis- 
bet,  113  Ga.  1114,  89  S.  B.  450,  55  L.  R.  A. 
225;  Rogers  v.  Felker,  77  Ga.  46;  Jarrell  y. 
jGuann,  105  Ga.  139,  31  S.  £.  149.  The  case 
is  distinguished  from  Wells  v.  Newton,  101  Ga. 
141,  28  S.  EX  640,  and  Ivey  v.  State,  112  Ga. 
175,  87  S.  E.  898.  either  by  reason  of  the  fact 
that  the  person  who  assumed  to  act  as  judge 
had  no  authority  under  any  circumstances  to 
preside  over  the  court  or  because  the  judgment 
was  directly  attacked.  Whether  or  not  a  mu- 
nicipal "Corporation  can  be  made  liable  under 
any  circumstances  upon  an  implied  promise  to 
pay  for  services  rendered  need  not  be  decided, 
but  on  this  subject  see  Tledeman  on  Municipal 
Corporations,  |  164;  Argent!  v.  City  of  San 
Francisco,  16  Gal.  266-284;  Board  of  Com- 
missioners V.  Boyle,  9  Ind.  296;  Salsbury  v. 
Philadelphia,  44  Pa.  303.  One  cannot  be  ren- 
dered liable  upon  an  implied  contract  to  pay 
for  services,  unless  he  accepts  the  services  with 
knowledge  tiiat  the  law  would  compel  him  to  pay 
for  their  value.  In  the  present  esse  the  serv- 
ices were  rendered  to  the  dty  under  a  judg- 
ment valid  on  its  face,  and  under  which  the 
plaintiff  could  have  been  required  to  perform 
the  services  without  compensation.  If  the  per- 
son who  imposed  the  sentence  had  no  author- 
ity under  any  circumstances  to  do  «o,  it  may 
be  that  the  city,  being  chargeable  with  knowl- 
edge of  this  fact,  would  be  bound  to  know  that 
the  judgment  was  void  and  Uiat  it  would  be  lia- 
ble for  the  value  of  the  plaintiff^s  services: 
but  since  the  judgment  was  valid  on  its  face, 
and  no  objections  were  made  to  the  competency 
of  the  alderman,  the  city  could  not  be  rendered 
liable  as  upon  an  implied  promise  to  pay  merely 
because  it  might  thereafter  be  shown  that  the 
alderman  had  no  authority  to  preside  in  the  par- 
ticular case  by  reason  of  the  fact  that  the  mayor 
of  the  city  was  present  and  competent  to  act 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1411;  Dec  Dig.  8 
641;*  Work  and  Labor,  Cent  Dig.  SS  8-7; 
Dec.  Dig.  i  4.*] 

Russell,  O.  J.,  dissenting. 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  Derrell  Sims  against  the  Mayor, 
etc.,  of  Brunswick.  Judgment  for  plalntiir, 
and  defendant  brings  error.    Reversed. 
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J.  T.  Colsoiiy  of  Brunswick,  for  plaintiff 
In  error.  F.  H.  Harria,  of  Bninswickt  for 
defendant  in  error. 

POTTLE,  J.    Judgment  rerersed* 

RUSSELL,  G.  J.  (dissenting).  I  agree  with 
the  proposition  that  there  can  be  no  implica- 
tion of  a  promise  to  pay  for  services  of  which 
the  person  who  receives  the  service  has  no 
knowledge;  but  I  cannot  agree  that  the 
doctrine  of  an  implied  promise  to  pay  for 
the  value  ot  services  which  aire  actually  re- 
ceived by  one  who  knows  that  they  are  be- 
ing performed  is  excluded  merely  because 
these  services  are  wrongfully  obtained,  or 
obtained  by  duress.  Decisions  are  numerous 
where  actions  dependent  upon  duress  have 
been  maintained,  where  the  articles  of  value, 
or  other  property,  was  obtained  under  void 
process,  purporting  to  be  valid  or  represented 
to  be  such.  The  obtaining  of  the  services,  or 
other  thing  of  value,  by  duress  would  of 
course  be  a  tort;  but  I  see  no  reason  why 
the  plaintiff"  in  such  a  case  should  be  depriv- 
ed of  his  right  of  election  to  waive  the  tort 
and  sue  upon  his  rights  under  the  contract 
whether  that  contract  be  express  or  implied. 
The  whole  question  turns  upon  whether  there 
can  be,  or  whether  it  is  impossible  that  there 
should  be,  an  implied  contract  to  pay  for 
services  wrongfully  obtained,  though  with 
the  knowledge  of  the  beneficiary  of  those 
services. 

It  must  be  presumed  that  the  city  knew 
that  the  judgment  was  void,  because  the  ab- 
sence of  each  of  the  officers,  which  was  nec- 
essary to  enable  the  alderman  to  preside, 
was  that  of  officers  of  the  city  itself;  and  it 
is  positively  stated  that  these  officers  (whose 
knowledge  must  be  imputed  to  the  city)  were 
in  fact  present  and  ^uly  qualified,  and  the 
city  was  charged  with  knowledge,  and  knew 
from  the  beginning,  that  the  alderman  who 
presided  was  not  qualified  to  preside.  The 
services  were  obtained  upon  a  Judgment 
which  the  dty  knew  to  be  invalid,  and  which 
was  rendered  by  an  officer  whom  the  city 
knew  to  be  disqualified.  The  cases  cited  are 
not,  in  my  judgment,  in  point;  for  they  re- 
late to  the  limited  authority  of  counties  un- 
der the  laws  of  this  state,  as  to  which  it  is 
well  settled  that  no  liability  can  be  assumed 
by  county  authorities  until  the  contract,  no 
matter  how  small  in  amount,  has  been  enter- 
ed upon  the  minutes.  And  this  regujation 
as  to  counties,  so  far  as  it  applies  to  the 
charter  here  involved,  is  not  applicable  to 
municipalities. 

The  implied  contract  which  authorizes  the 
recovery  of  the  quantum  meruit  for  services 
by  one  who  has  made  no  express  stipulation 
as  to  the  compensation,  in  my  opinion,  arises 
whenever  the  benefit  of  services  of  value  is 
obtained  with  the  knowledge  of  the  person 
benefited,   and  with  such  knowledge  is  ac- 


cepted by  the  opposite  party.  Certainly  the 
fact  that  compulsion  is  used,  and  one  is  forc- 
ed as  a  "peon**  to  render  service,  ought  not 
to  be  an  excuse  for  eliminating  the  only  es- 
sential elements  which  are  necessary  as  sub- 
stitutes for  an  agreement  upon  the  amount 
of  compensation,  to  wit,  knowledge  of  the 
services  and  their  value  In  a  case  in  which 
knowledge  of  the  services  and  their  value  is 
admitted. 


(14  Ga.  App.  344) 
BUSSELL  et  al.  v.  TUBNKB.    (No.  4G61.) 

(Court  of  Appeals  of  Georgia.     Jan.  27,  1914.) 
(SyUahuM  by  the  Court.) 

1.   OONTBACTS  (§  141*)— VaUDITT— BUBDEN  OF 

Proof. 

A  contract  apparently  legal  on  its  face  will 
be  presumed  to  be  legal,  and,  where  one  of  the 
parties  to  it  denies  its  binding  obligation  upon 
him,  the  onus  is  upon  liim  to  show  that  it  is 
illegaL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  461,  1760,  1761,  1785 ;  Doa  Dig. 
S  141.*] 

2.  Gaming  (§  49*)— Contract— Evidence. 

W^^ere  a  contract  for  the  sale  of  cotton  for 
future  delivery  is  entered  into,  and  one  of  the 
contracting  parties  shows  that  it  was  not  his 
intention  to  deliver  the  cotton,  he  must,  in  or- 
der to  relieve  himself  of  the  obligation  under 
the  contract,  show  that  such  was  the  intention 
of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §§  100-102;    Dec.  Dig.  §  49.*] 

3.  Assignments  (S  103*)  —  Defense  —  Ille- 
gality OF  Consideration— Estoppel. 

Where  two  parties  enter  into  a  contract, 
apparently  legal  on  its  face,  for  the  sale  of 
cotton  for  future  delivery,  and  the  buyer  sells 
or  transfers  for  value  his  rights  under  the  con- 
tract to  a  person  who  takes  the  assignment  for 
value,  before  the  date  for  delivery,  and  with- 
out notice,  the  seller  may  estop  himself  from 
setting  up  that  it  was  a  contract  for  cotton 
futures  by  acts  in  regard  to  the  transfer  to 
and  purchase  by  such  third  party,  and  his 
rights  under  such  transfer. 

{Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  §  179 ;   Dec  Dig.  S  103.*] 

4.  Assignments  (§  103*)  —  Defense  —  Ille- 
gality—Estoppel. 

If  the  seller  of  cotton  for  future  delivery 
himself  prepares  the  contract,  and  knows  that 
it  has  been  transferred  to  another,  and  that 
such  other  person  has  bought  it,  and. gives  to 
such  person  his  note  for  the  liquidated  damages 
named  in  the  contract,  and  says  nothing  about 
the  invalidity  of  the  contract,  and  thereupon 
the  assignee  cancels  a  debt  owed  to  him  by  the 
purchaser  of  the  cotton  under  the  contract, 
and  if,  when  the  note  becomes  due,  the  maker 
of  it  seeks  a  renewal,  and  the  time  of  payment 
is  extended  upon  condition  that  the  maker 
would  give  security,  and  if  the  maker  still  re- 
mains silent,  and  gives  no  notice  of  any  ille- 
gality in  the  contract,  and  the  transferee  ex- 
tends the  time,  and  accepts  the  new  note  and 
security  bona  fide,  and  'vt^thout  notice,  and  the 
maker  allows  the  note  thus  secured  to  run  to 
maturity,  and  never  discloses  his  claimed  de- 
fense until  the  note  is  in  the  hands  of  an  at- 
torney for  collection,  he  will  be  held  to  be  es- 
topped. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §  179 ;    Dec.  Dig.  S  103.*] 
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G.  Novation  (|  10*)--Opkration  and  Efivgt. 
Where,  under  a  contract  for  the  sale  of 
cotton,  apparently  legal  on  its  face,  which  has 
been  transferred  to  an  innocent  transferee, 
without  notice  and  for  value,  before  the  time 
for  deliverjjr,  and  where  the  seller  under  that 
contract  gives  a  note  for  liquidated  damages 
agreed  on  in  the  contract,  without  disclosing 
anything  to  the  transferee  as  to  his  claim  that 
the  contract  was  illegal,  and  where  the  trans- 
feree has  paid  the  buyer  under  the  contract  the 
price  agreed  upon,  and  where  the  maker  of 
the  note,  when  it  falls  due,  without  disclosing 
his  claim  as  to  the  invalidity  of  the  contract, 
seeks  to  obtain  an  extension  of  time,  and  the 
transferee  agrees  to  extend  the  time  upon 
condition  that  the  maker  would  give  security, 
and  the  new  note,  with  security,  was  given  up- 
on the  terms  sought  and  granted,  this  will  be 
a  novation  of  the  contract;  and  a  defense  to  a 
suit  on  such  note,  on  the  ground  that  the  orig- 
inal contract  was  tainted  with  the  illegal  de- 
sign between  the  oric^inal  parties  of  dealing  In 
cotton  futures,  would  not  avalL 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  §  10 ;  Dec  Dig.  |  10.*] 

Error  from  City  Court  of  Jefferson;  A. 
O.  Stone,  Judge. 

Action  by  N.  S.  Turner  against  L.  C.  Rus- 
sell and  others.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

This  case  originated  In  a  suit  brought  by 
the  defendant  in  error,  Turner,  against  the 
plaintiffs  in  error  L.  C  Russell,  as  maker, 
and  W.  H.  Toole,  as  security,  to  recover  on  a 
promissory  note  as  set  out  in  the  record.  The 
defendants  admitted  giving  the  note,  and  that 
Turner  was  the  owner  of  it,  but  denied  that 
they  owed  it,  and  claimed  that  it  was  given 
in  settlement  of  a  contract  entered  into  be- 
tween Lyle  &  Co.  and  Russell  for  the  sale  of 
cotton  futures.  They  contended  that,  the  con- 
tract being  illegal,  without  consideration,  and 
of  no  binding  force,  the  note  sued  on,  having 
been  given  in  settlement  of  the  contract  men- 
tioned, was  tainted  with  the  same  vice  that 
rendered  the  original  contract  void,  and  was 
uncollectible,  even  if  the  holder  took  it  for 
value,  and  without  notice,  and  before  due. 
Turner,  the  payee,  replied  by  contending  that 
the  contract  was  not  illegal;  that  Lyle  & 
Co.  Intended  to  buy  actual  cotton ;  that  Rus- 
sell, to  avoid  the  contract,  must  show  that  it 
was  not  only  his  intention  not  to  deliver  the 
actual  cotton,  but  that  such  was  also  the  in- 
tention of  I.yle  &  Co.  Turner  contended,  also, 
that  Russell  was  estopped  from  pleading  ef- 
fectually the  illegality  of  the  contract,  even 
if  illegal,  by  bis  acts  and  doings  in  respect  to 
the  transaction,  In  so  far  as  Turner  was 
concerned.  Turner  claimed,  also,  that  there 
was  a  novation  of  the  contract  which  entitled 
him  to  collect  the  note,  even  if  the  contract 
between  Russell  and  Lyle  &  Co.  was  illegal. 
The  case  went  to  trial,  there  was  a  verdict 
for  the  plaintiff,  and  the  defendants  brought 
the  case  to  this  court  for  review  of  the  er- 
rors alleged  to  have  been  committed  by  the 
court  below  in  overruling  the  motion  for  a 
new  trial. 


little  ft  Powell,  of  Atlanta,  T.  J.  Shackel- 
ford, of  Athens,  and  P.  Cooley,  of  Jefferson, 
for  plaintiffs  in  error.  H.  C.  Tuck  and  Cobb 
&  Erwin,  all  of  Athens,  and  J.  S.  Ayers,  of 
Jefferson,  for  defendant  in  error. 

ELLIS,    J.    (after    stating    the    f^cts  as 
above).    The  contract  set  out  in  this  case  ia 
for  the  sale  of  a  specified  number  of  bales 
of  a  certain  grade  of  cotton  to  be  delivered 
on  the  1st  to  the  25th  day  of  November,  1909, 
at  a  fixed  price.    The  contract  recited  a  mu- 
tual obligation  to  sell  and  to  buy,  and  a  con- 
sideration of  $1  paid.    If  the  contract  stop- 
ped here,  there  could  be  no  suspicion  aroused 
by  its  perusaL    If  the  seller  failed  to  deliv- 
er, the  buyer  would  have  a  cause  of  action 
against  him,  and  the  measure  of  his  dam- 
ages would  be  the  difference  between  tbe 
market  value  of  the  cotton  at  the  time  of 
the   breach  of  the  contract  and   the  price 
named  in  the  contract    If  the  seller  tender- 
ed the  cotton,  and  the  buyer  failed  or  refos^ 
ed  to  take  it,  the  seller  would  have  a  right 
to  sell  the  cotton  in  the  open  market— that 
is,  sell  it  for  its  market  value — and  sue  and 
recover  the  difference,  if  any,  between  the 
agreed  price  and  the  proceeds  of  the  sale. 
The  contract,  however,  provides  for  the  con- 
tingency of  failure  to  deliver  or  to  accept, 
and,  instead  of  leaving  the  result  of  a  breach 
of  the  contract  to  be  settled  as  above  stated, 
it  is  agreed  that  time  is  of  the  essence  of 
the  contract,  and  that,  if  the  seller  fails  to 
deliver,  or  the  buyer  fails  to  accept,  then 
the  damages  shall   be   liquidated,   and  the 
amount  of  damages  is  fixed  at  the  difference 
between  the  market  value  of  the  grade  of 
cotton  named  in  the  contract  at  Winder  and 
at  the  contract  price.    Upon  the  face  of  the 
contract  there  appears  nothing  UlegaL     It 
appears  to  be  a  perfectly  fair  contract,  and 
the  method  of  adjustment  proposed  in  case  of 
a  breach  is  not  substantially  different  from 
what  the  law  would   have  provided.     The 
contract  under  consideration  In  this  case  Is 
almost  identical  with  that  under  review  in 
the  case  of  Luke  v.  Livingston,  9  Ga.  App. 
116,  70  S.  E.  596 ;    but  there  is  a  little  ear- 
mark  in  that  contract  not  in  this,  which 
might  have  induced  the  criticism  of  Judge 
Russell  in  the  Luke  Case.    In  this  contract 
the  time  of  delivery  is  fixed  on  the  1st  to 
the  25th   day   of  November,   1909.     In   the 
other  contract  the  t^me  of  delivery  Is  fixed 
"on  or  before  September  and  October,  the 
15th  day  of  November,  1909.**    The  price  In 
this   contract   is   fixed   at   ll^/g   cents   per 
pound,  and  In  the  other  at  lOs/ie  cents  any 
time  in  September  or  October,  and  IO1/4  iu 
November.     These   differences   In   the    con- 
tract in  the  Luke  Case,  supra,  at  least  migrht 
raise  a  suspicion  of  a  contract  where  no  ac- 
tual delivery  was  contemplated. 

The  contract  in  this  case  is  just  such  a 
one  as  honest  men  dealing  in  actual  cotton. 


*For  other  cases  B«e  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Gm.) 


RUSSELIj  ▼•  TURKBR 


733 


who  desire  to  aroid  oontioyerRy,  might  make, 
and  it  is  just  such  a  contract  as  shrewd 
people  who  did  not  expect  or  intend  to  ac- 
taally  deliver  the  cotton  would  make  in  or- 
der to  conceal  their  real  purpose,  and  at  the 
same  time  escape  that  condemnation  which 
the  law  imposes  upon  transactions  entered 
into  for  specolating  in  cotton  futures,  some- 
times denominated  gaming  contracts.  There- 
fore the  intention  of  the  parties  is  a  matter 
for  a  jury,  and  in  the  trial  below  the  judge 
properly  submitted  that  question  to  the  jury. 

[1]  If  the  contract  was  valid  upon  its  face, 
it  was  incumbent  upon  Mr.  Russell  to  show 
that  it  was  the  intention  of  both  parties,  of 
himself  and  Lyle,  that  no  actual  cotton  was 
to  be  delivered.  In  the  case  of  Forsyth  Man- 
ufacturing Co.  V.  Castlen,  112  Ga.  199,  37  S. 
K.  485,  81  Am.  St  Rep.  28,  it  Is  held:  "Where 
a  contract  is  valid  upon  its  face,  or,  when 
taken  in  the  light  of  the  circumstances  sur- 
rounding the  parties  at  the  time  it  was  en- 
tered into,  appears  to  be  valid,  it  is  Incum- 
bent on  him  who  attacks  the  contract  to 
show  its  invalidity."  Did  the  defendant  Rus- 
sell carry  this  burden?  He  testified  in  sub- 
stance that  he  did  not  expect  or  intend  to 
deliver  the  cotton;  that  it  was  his  intention 
to  settle  on  differences.  He  does  not  spe- 
cifically say  that  Lyle  had  the  same  inten- 
tion; but  he  does  say  that  Lyle  knew  he  had 
other  contracts  of  the  same  nature,  and  that 
It  was  the  intention  to  settle  on  differences. 
Lyle*8  testimony  was  to  the  effect  that  his 
understanding  and  intention  were  to  the  ef- 
fect that  the  cotton  was  to  actually  be  de- 
livered, but  that  Russell  had  the  right,  un- 
der the  contract,  not  to  deliver,  but  to  settle 
on  differences.  There  was  enough  evidence 
on  this  question  to  require  it  to  be  submitted 
to  the  jury,  and  it  was  submitted,  and  the 
jury  seems  to  have  found  against  Russell's 
contention,  unless  perhaps  they  placed  their 
verdict  on  one  of  the  charges  complained  of. 

If  the  contract  between  Russell  and  Lyle 
was  a  contract  for  cotton  futures,  that  is 
to  say,  a  speculation  in  chances,  and  no  ac- 
tual cotton  was  to  be  delivered,  then  it  can- 
not be  enforced.  Neither  Russell  nor  Lyle, 
under  such  circumstances,  could  have  en- 
forced it,  and  if  there  was  nothing  more  than 
a  transfer-  of  Lyle's  right  under  that  con- 
tract, if  it  was  Illegal,  to  Turner,  then  he 
cannot  enforce  it  A  gaming  contract  trans- 
ferred to  an  innocent  holder  for  value,  before 
due  and  without  notice,  cannot  be  enforced. 
Cunningham  v.  National  Bank  of  Augusta, 
71  Oa.  400,  51  Am.  Rep.  266.  As  we  have 
said,  if  the  contract  was  valid  and  binding, 
then  Turner,  as  transferee,  could  enforce  it 
He  can  collect  the  note  given  in  lieu  of  it 
Bat  suppose  it  was  a  contract  for  cotton  fu- 
tures, and  concede  that  Lyle  could  not  en- 
force it,  and  that  Turner,  simply  as  a  trans- 
feree of  it  for  value,  could  not  enforce  it; 
then  let  us  see  how  the  case  stands  under 
fbe  facts  and  drcumstanoes  under  which  the 


I  evidenoe  shows  Turner  got  the  note  sued  on. 
Russell  and  Lyle  entered  into  a  contract  for 
the  sale  and  delivery  of  50  bales  of  cotton, 
as  shown  by  a  contract  which  Russell  pre- 
pared. Lyle  was  Indebted  to  Turner,  and 
says:  "I  transferred  that  contract  to  him. 
I  owed  him  the  amount  of  that  contract,  and, 
when  Russell  gave  Turner  the  note,  he 
(Turner)  credited  me ;  he  made  a  settlement 
with  me  by  accepting  the  note  of  Mr.  Rus- 
selL"  It  is  conceded  that  Russell's  contract 
was  turned  over  to  Turner  before  the  time 
for  the  delivery  of  the  cotton  arrived. 

[2]  It  is  clear  that,  where  two  parties  enter 
into  a  contract  apparently  legal  on  its  face, 
and  one  of  the  parties  seeks  to  avoid  it,  upon 
the  ground  that  it  cannot  be  enforced  be- 
cause it  was  a  contract  for  the  sale  of  cotton . 
futures,  he  must  show  that  it  was  the  in- 
tention of  both  parties  that  actual  delivery 
was  not  intended.  In~  the  case  of  Forsyth 
Manufacturing  Ck).  v.  Castlen,  supra,  it  is 
held  that  an  executory  agreement  for  the  sale 
of  goods  to  be  delivered  at  a  future  day  is 
valid,  though  at  the  time  the  seller  has  not 
the  goods  in  his  possession,  has  not  contract- 
ed to  purchase  them,  and  has  no  expectation 
of  acquiring  them  otherwise  than  by  produc- 
ing, manufacturing,  or  purchasing  them  at 
some  time  before  the  day  of  delivery.  In  the 
same  case  it  is  held  that:  "Such  a  transac- 
tion is  not  rendered  invalid  by  the  provisions 
of  section  3537  of  the  Civil  Code  1895,  unless 
It  is  made  to  appear  that  neither  of  the  par- 
ties contemplated  an  actual  delivery  of  the 
goods,  and  that  it  was  the  intention  of  both 
that  there  should  be  no  actual  delivery,  but 
that,  on  the  day  fixed  for  delivery,  there 
should  be  a  settiement  of  their  differences 
based  on  the  market  value  of  the  goods  on 
that  date.  In  that  event  the  transaction 
would  be  a. pure  speculation  of  chances,  but 
not  otherwise."  In  Luke  v.  livingston,  9  Qa. 
App.  116,  70  &  £}.  596,  Russell,  J.,  deUvering 
the  opinion,  refers  to  the  case  supra,  and 
says:  ''For  these  reasons,  parol  evidence  is 
permissible  to  show  the  actual  intention  of 
the  parties  in  making  the  contract  It  is 
true,  as  held  in  the  case  of  Forsyth  Manufac- 
turing Co.  V.  Castlen,  112  Ga.  199  [37  S.  B. 
485,  81  Am.  St  Rep.  28],  an  unlawful  intent 
must  be  present  in  the  zninds  of  both  parties; 
but  the  intent  can  be  shown  by  circumstanc- 
es." 

In  regard  to  the  question  of  no  considera- 
tion, there  was  an  agreement  to  sell  and  an 
agreement  to  buy.  If  the  contract  was  ille- 
gal, if  it  was  a  contract  for  cotton  futures, 
a  gaming  contract,  then  it  was  void,  whether 
there  was  a  consideration  for  it  or  no  con- 
sideration. And  we  are  here  considering  the 
question  of  consideration  solely  on  the  ques- 
tion as  to  whether  or  not  the  contract,  if 
otherwise  legal,  could  be  supported  on  the 
question  of  consideration.  And  we  conclude 
that,  if  otherwise  legal,  it  will  not  fail  for 
want  of  a  consideration.    In  Nathans  v.  Ark- 
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Wright,  66  Ga.  179,  It  is  held:  "The  redtal  of 
the  payment  of  $1  as  the  conslderatloD  of  a 
quitclaim  deed  is  sufficient  That  it  was  not 
actually  paid  does  not  affect  the  validity  of 
the  conveyance.  If  not  paid,  it  was  recover- 
able." In  Southern  Bell  Tel.  &  Tel.  Co.  y. 
Harris,  reported  In  117  Ga.  1001,  44  S.  B. 
885,  it  is  held:  "Where  a  contract  con- 
tains a  recital  of  the  payment  of  $1  as  its 
consideration,  the  contract  is  valid,  though 
the  sum  named  was  not  actually  paid.  It 
creates  an  obligation  to  pay  that  sum,  which 
can  be  enforced  by  the  other  party." 

[3-6]  The  plaintiff  in  the  court  below  con- 
tended that  the  defendant  Russell  was  estop- 
ped to  plead  that  the  contract  was  a  deal  In 
cotton  futures.    He  said  that,  even  if  it  was 
,  in  fact  such  a  contract,  Russell  had  done 
things,  and  kept  silence  as  to  other  things, 
which  would  render  it  unjust,  inequitable, 
and  illegal  to  permit  him  to  avoid  the  pay- 
ment of  the  note  sued  on.    He  says  he  had 
never  dealt  in  cotton  futures,  and  there  was 
no  denial  of  thia     It  is  clearly  shown  that 
Lyle  i&  Co.  were  Indebted  to  Turner.    It  is 
clear  that  Russell   knew  his   contract  had 
been  transferred  to  Turner.    It  is  clear  that 
Russell  gave  his  note  to  Turner  in  settle- 
ment of  his  failure  to  deliver  the  cotton.    It 
is  clear  that  then  Turner  canceled  the  in- 
debtedness of  Lyle  &  Co.  to  him.    It  is  clear 
that,  when  Russell's  note  became  due,   he 
applied  to  Turner  for  an  extension.     It  is 
undenied  that  Turner  agreed  to  extend  pay- 
ment of  the  note,  if  Russell  would  give  se- 
curity.   It  is  admitted  that  a  new  note  was 
given,  security  furnished,  and  the  time  of 
payment  extended  as  requested.     It  is  ad- 
mitted   by   Russell    that,    during   all    these 
transactions,  he  never  made  to  Turner,  or 
indeed  to  any  one  else,  any  claim  or  con- 
tention that  the  contract  he  made  with  Lyle 
&  Co.  was  illegal,  or  in  any  way  not  binding 
upon  him.     Indeed,  the  evidence  shows  that 
the  first  claim  of  the  kind  by  Russell  was 
when  the  note  sued  on  was  placed  in  the 
hands  of  an  attorney  for  collection.     Can 
a  man  transact  business  in  this  way,  keep  si- 
lent, and  afterwards  avoid  a  contract  he  had 
made,  apparenUy  valid  on  its  face,  and  held 
by  an  innocent  holder  for  value,  who  took  it 
before   due,   and   without   any   notice,   and 
under    such    circumstances    as    surrounded 
Turner  in  this  case?    We  think  not 

In  the  case  of  Edenfield  v.  Canady,  60  Ga. 
456,  it  was  held:  **That,  on  the  part  of  the 
two  debtors,  the  motive  to  the  substitution 
was  a  gaming  contract  between  themselves, 
which  contract  was  illegal  and  void,  will  not 
hinder  the  substitution  from  being  effective 
by  way  of  estoppel,  if  the  creditor  discharged 
his  original  debtor,  and  accepted  the  sub- 
stitute without  any  notice  that  the  transac- 
tion involved  the  execution  or  settlement  of 
a  gaming  contract."  In  that  case  Judge 
Bleckley  said:  "That  one  set  of  parties  had 
between  them  a  gaming  contract,  which  was 


illegal  and  void,  will  not  hinder  the  substita- 
tion  from  being  effective  by  way  of  estoppel, 
if  the  legal  creditor  discharged  his  own  le- 
gal debtor,  and  accepted  the  substitute  with- 
out notice  that  the  transaction  involved  the 
execution  or  settlement  of  a  gaming  con- 
tract" 

In  Angler  v:  Smith,  101  Ga.  844,  28  S.  B. 
167,  it  Is  held  that  the  defense  of  usury  is 
good,  even  against  a  bona  fide  holder  for 
value  of  a  negotiable  promissory  note,  who 
acquired  title  to  the  same  before  Its  maturity. 
But  In  Walker  v.  HlUyer,  124  Ga.  857,  63 
S.  E.  313,  it  is  held  that  the  maker  of  a  note 
tainted  with  usury,  who,  after  Its  maturity, 
induced  another  to  purchase  It,  representing 
that  there  is  a  stated  amount  due,  and  prom- 
ising to  pay  that  sum  at  a  later  date,  is,  when 
it  appears  that  the  purchaser  acted  In  good 
faith,  and  there  is  no  evidence  showing  that 
he  knew  of  the  usury,  estopped  from  pleading 
that  there  was  usury  In  the  original  trans- 
action. 

Was  there   a  novation  of  the  contract? 
Section  4226  of  the  Civil  Code  of  1910  is  as 
follows:    "One  simple  contract  as  to  the  same 
matter,  and  on  no  new  consideration,  does 
not  destroy  another  between  the  same  par- 
ties;   but  if  new  parties  are  introduced  by 
novation,   so   as  to    change   the   person  to 
whom  the  obligation  is  due,  the  original  con- 
tract is  at  an  end."    In  this  case  the  obliga- 
tion of  the  plaintiff  in  error  originally  was 
to  Lyle  &  Co. ;    while  the  note  sued  on  is 
payable  to  N.  S.  Turner,  to  whom  the  evi- 
dence  shows  the  original   contract   of  the 
plaintiff  in  error  was  transferred.    In  Wind- 
ham V.  Doles,  59  Ga.  265,  it  is  held:    "The 
purchaser  of  lands,  who  gave  his  notes  there- 
for in  1870,  and  renewed  them  from  time  to 
time  after  they  got  in  the  hands  of  a  bearer 
who  bought  before  due,  and  for  value,  who 
gave  said  bearer,  in  1873^  new  security  and 
Indorsement   thereon   for  the   balance  due, 
with  time  extended  for  payment,  cannot  set 
up  the  partial  failure  of  consideration  in  the 
original  trade  against  the  payment  of  the 
notes  so  renewed,  although  the  bearer  may 
have  heard  of  the  partial  failure  of  consider- 
ation.    The   renewal  for  the  consideration 
of  additional  time,  and  the  new  parties  to 
the    renewed    contract,    makes    a    novation 
which  estops  the  defendants  from  opening  the 
question  of  the  original  consideration."     In 
the  case  of  Dever  v.  Akin,  40  Ga.  423,  It  was 
held  that,  where  a  party  was  Indebted  to 
another  party  for  slaves  bought  of  him,  and 
the  person  to  whom  the  debt  was  due  was 
indebted  to  a  third  person  for  land,   and, 
by  the  mutual  agreement  of  the  three  par- 
ties, they  wound  up  the  several  transactions 
by  the  giving  of  a  note  by  the  party  who 
owed  the  debt  for  the  slaves  to  the  party  to 
whom  the  debt  for  land  was  due,  the  amount 
of  the  several  debts  being  the  same,  such  a 
transaction  was  a  novation,  and  that  the 
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maker  of  the  note  to  him  who  was  entitled 
to  It  for  his  land  could  not  plead  that  his 
original  indebtedness  for  slaves  was  void. 
The  court  held  that  the  original  contract 
for  the  slaves  was  at  an  end,  and  that  the 
new  .contract  was  enforceable,  because  the 
consideration  of  it  was  the  satisfaction  of 
the  debt  due  by  the  seller  of  the  slaves  to 
the  party  who  had*  sold  the  land.  In  Gres- 
ham  V.  Morrow,  40  Ga.  487,  it  was  held :  "A. 
took  a  note  from  one  of  said  principals  and 
a  third  party,  as  his  security.  This  was  a 
novation.  The  original  debt  ceased  to  ex- 
ist, and  the  consideration  of  the  new  note 
Was  not  slaves,  but  the  satisfaction  of  the 
first  note."  The  above  decision  of  the  court 
was  rendered  under  the  constitutional  pro- 
vision which  had  declared  void  obligations 
made  for  the  purchase  of  slaves.  In  Cherry 
y.  Jones,  41  Ga.  581,  it  is  held  that,  if  the 
guardian  of  minor  children  purchased  ne* 
groes  in  her  own  right  at  an  executor's  sale 
of  her  deceased  husband's  property,  and  was 
indebted  to  the  executors  therefor,  and,  after 
she  became  the  guardian  of  her  children,  re- 
ceipted to  them  for  the  payment  due  by  her 
as  so  much  money  received  from  them  due 
to  her  wards,  and  thereby  canceled  her  own 
indebtedness  to  them  for  the  slaves  so  pur- 
chased, and  charged  herself  as  guardian  with 
the  debt  as  being  due  by  her  to  her  wards, 
it  was  at  law  a  novation,  and  the  original 
contract  between  her  and  the  executors,  the 
consideration  of  which  was  slaves,  was  ex- 
ttDguished  and  at  an  end,  and  cannot  be  set 
up  by  the  defendants  in  a  suit  on  the  guard- 
ian's bond  as  being  debts  the  consideration 
of  \¥hich  was  a  slave  or  slaves.  In  Washing- 
ton y.  Cartwright,  65  Ga.  177,  it  was  held 
that,  where  a  seller  of  a  horse  was  indebted 
to  the  plaintiff  for  land,  and,  by  agreement 
of  the  parties,  the  purchaser  of  the  horse 
gave  his  note  to  the  plaintiff,  who  credited 
Ills  debtor  on  the  land  with  the  amount  there- 
for, the  consideration  of  such  note  in  the 
hands  of  the  plaintiff  was  not  the  purchase 
money  of  the  horse,  so  as  to  bring  it  sub- 
ject to  judgment  thereon,  but  the  extinguish- 
ment of  the  debt,  for  the  land  was  the  con- 
sideration of  the  note. 

In  conclusion,  we  decide  that,  even  if  the 
errors  in  the  charge  really  existed  as  set  out 
in  the  amended  motion  for  new  trial,  they 
were  harmless,  because,  as  we  view  the  case, 
the  verdict  was  demanded,  and  there  would 
have  been  no  reversible  error  if  the  Judge 
below  had  directed  it. 

Judgment  afllrmed. 

W.  D.  ELLIS,  Judge  of  the  Superior  Courts 
of  the  Atlanta  Circuit,  was  designated  by  the 
Governor,  and  presided  in  this  case  in  place 
of  RUSSELL,  C.  J.,  disqualified. 


(14  Ga.  App.  808) 
SHAW  BROS.  V.  GUTHRXm    (No.  5240.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) « 

(Syllahui  hy  the  Court.) 

1.  Afpkal  and  Ebbob  (§  729*)  —  Assignment 
OF  Ebbob— SuFFicisNGT. 

A  general  assignment  of  error  in  the  bill 
of  exceptions  that  the  court  erred  in  directing 
a  verdict  against  the  complaining  party  is  suf- 
ficient to  bring  under  review  the  correctness 
of  the  Judgment  thus  rendered.  Meeks  v. 
Meeks,  5  Ga.  App.  394,  63  S.  E.  270. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  29^8,  8018;    Dec  Dig.  § 

2.  Appeal  and  EtoOB  (|  822*)— Assignment 
OF  Ebbob— Bill  of  Exceptions. 

Where  a  verdict  is  obtained  against  a  part- 
nership alleged  to  be  composed  of  named  per- 
sons, a  bill  of  exceptions  sued  out  in  the  name 
of  the  partnership  will  not  be  dismissed  merely 
because  the  partners  are  not  named  therein  as 
plaintiffs  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1795-1797;  Dec  Dig.  § 
322.*] 

3.  Appeal  and  Ebbob  (|  337*)— Bill  of  Ez- 

•  CEPTIONS— DlBECnON  OF  VEBDIOT. 

Where  a  bill  of  exceptions  complains  of 
the  direction  of  a  verdict,  and  it  appears  that 
the  plaintiff  in  error  has  filed  a  motion  for  a 
new  trial,  which  is  still  pending  in  the  court 
below  undisposed  of,  the  writ  of  error  will  be 
dismissed.  Duke  v.  Story,  113  Ga.  112,  38  S. 
E.  337.  It  appearing  in  this  case,  however, 
from  an  affidavit  of  the  clerk  of  the  trial  court, 
that,  although  a  motion  for  a  new  trial  was 
filed  by  the  plaintiffs  in  error,  it  was  volunta- 
rily dismissed  before  the  bill  of  exceptions  wa« 
certified  by  the  judge,  there  is  no  merit  in  the 
motion  to  dismiss.  Even  if  there  had  been  a 
dispote  in  reference  to  this  matter,  this  court 
would  be  without  jurisdiction  to  determine  the 
issue  of  fact  thus  raised.  Moss  ▼.  Myers,  12 
Ga.  App.  68,  76  S.  E.  768;  Ga.,  Fla.  &  Ala. 
Ry.  Co.  V.  Lasseter,  122  Ga.  680,  51  S.  E.  15. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1877,  1878;  Dec  Dig.  § 
337.*] 

4.  Covenants  (8  102*)— Wabbantt  of  Titlh 
—Action  fob  Bee aoh— -Eviction. 

Although,  in  an  action  for  breach  of  war- 
ranty of  titie  to  realty,  there  mast  be  proof  of 
an  eviction,  or  what  is  equivalent  or  tanta- 
mount to  an  eviction,  it  la  not  always  neces- 
sary that  there  should  be  an  actual  disposses- 
sion of  the  warrantee.  If  the  paramount  title 
is  so  asserted  that  he  must  presently  yield  to 
it,  or  go  out,  the  warrantee  may  purchase  from 
the  true  owner,  and  this  will  be  considered  a 
sufficient  eviction  to  constitute  a  breach.  Joyn- 
h  V.  Smith,  132  Ga.  779,  65  S.  E.  68. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  i§  157-168;    Dec.  Dig.  S  102.*] 

5.  Covenants    (8   130*)— Bbxach— Dajiao-ks 
Recovebablb. 

There  were  issues  of  fact  In  the  present 
case  which  should  have  been  submitted  to  a 
jury.  Under  the  testimony  introduced  in  behalf 
of  the  defendants,  they  were  entitled  to  set  off 
against  the  plaintiff's  demand  whatever  legal 
damage  they  had  sustained  by  reason  of  the 
breach  of  the  plaintiff's  warranty  of  title,  ex- 
cluding damages,  such  as  anticipated  profits  and 
the  like,  which  are  too  speculative  to  be  the 
basis  of  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  §§  245-253,  255-257;  Dec.  Dig.  § 
130.*] 


•For  other  cases  see  sams  topic  and  section  NUMBBB  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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Error  from  C5ity  Court  of  Nashville;  J.  G. 
Crawford,  Judge. 

Action  by  S.  T.  Guthrie  against  Shaw  Bros. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

Alexander  &  Gaiy,  of  Nashville,  and  Lank* 
ford  &  Moore,  of  Douglas,  for  plaintiffs  in 
error.  W.  R.  Smith  and  J.  P.  Knight,  both  of 
Nashville,  for  defendant  in  error. 

ROAN,  J.    Judgment  reveirsed. 

<116  Va.  797) 

LANSTON  MONOTYPE  MACH.  CO.  t. 
TIMES-DISPATCH  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1914.) 

1.  Injunction  (§  58*)— Adequate  Remedy  at 
Law— EQurrr— Negative  Covenants. 

Whether  or  not  the  object  of  a  suit  relat- 
ing to  chattels  is  specific  performance  of  an 
agreement  containing  both  affirmative  and  neg- 
ative covenants,  a  court  of  equity  cannot  inter- 
fere by  injunction  to  prevent  the  breach  of  a 
negative  covenant,  unless  it  appears  that  the 
complainant  has  no  adequate  remedy  at  law. 

[EkL  Note.'-For  other  cases,  see  Injunction, 
Cent  Dig.  H  111-113;    Dec  Dig.  f  58.*] 

2.  Injunction   (S  68*)  —  Specific  Pebfobm- 
ancb—Negative  Covenants. 

An  injunction  will  not  be  granted  to  re- 
strain a  defendant  from  violating  negative 
covenants  when  the  agreement  is  of  such  a 
nature  that  it  cannot  be  specifically  enforced, 
where  specific  performance  is  the  object  of  the 
«uit. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fiS  111-113;   Dec.  Dig.  S  58.*] 

3.  Damages  (§  28*)  —  Conteicplated  Conse- 
quences. 

Under  an  agreement  for  the  sale  of  mono- 
type machines,  wherein  defendant  covenanted 
to  use  the  machines  until  a  certain  date,  and 
no  other  machines,  and  to  operate  them  to 
«their  greatest  efficlency»  the  plaintiff  is  not  en- 
titled to  damages,  due  to  defendant's  almost 
immediate  rejection  of  the  machlDes,  either  at 
law  or  equity,  to  his  business  on  account  of  any 
disrepute  the  act  might  bring  to  the  machines ; 
nothing  being  said  in  the  agreement  in  regard 
to  any  such  result,  and  such  damages  being 
uncertain,  not  proximate,  and  not  possible  to 
have  entered  mto  the  contemplation  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  58,  62;    Dec.  Dig.  i  23.*] 

Appeal  from  Law  and  Equity  Court  of  City 
of  Richmond.  • 

Bill  by  the  Lanston  Monotyi)e  Machine 
Company  to  enjoin  the  Times-Dispatch  Com- 
pany from  removing  machines  from  Its  build- 
ing. From  a  decree  dismissing  the  bill,  the 
plaintiff  appeals.    Affirmed. 

The  object  of  the  bill  in  this  case,  which 
was  filed  by  the  Lanston  Monotype  Machine 
Company,  a  manufacturer  of  machines  for 
casting  and  composing  type  called  "mono- 
types," was  to  enjoin  and  restrain  the  Times- 
Dispatch  Company,  which  publishes  in  the 
city  of  Richmond  a  newspaper  called  the 
Times-Dispatch,  from  removing  certain  mon- 
otype machines,   inade  by  the  complainant, 


from  the  building  of  the  defendant,  and  to 
prevent  the  latter  from  installing  in  its 
building  more  than  two  composing  or  type- 
setting machines  other  than  "monotypes," 
and  to  compel  the  defendant  newspaper  com- 
pany to  operate  the  said  "monotypes"  which 
had  been  installed  in  its  building  under  a 
contract  with  the  complainant  company. 

The  agreement  between  the  parties,  which 
was  made  In  November,  in  the  year  1912, 
sets  out  the  reasons  of  the  parties  for  en- 
tering into  it  as  follows: 

"Whereas,  for  several  years  past  the 
Times-Dispatch  has  In  the  production  of  its 
paper  made  use  of  certain  machines  known 
as  linotype  machines;  and  whereas,  the  Mon- 
otype Company  believes  that  the  madiines 
made  by  It,  which  are  hereinafter  referred 
to  as  monotype  machines,  are  superior  to  the 
linotype  machines  for  newspaper  purposes, 
and  wishes  the  Times-Dispatch  to  oease  us- 
ing linotype  machines,  and  install  monotype 
machines  for  the  production  of  its  news- 
paper; and 

"Whereas,  the  Tlmes-Dlspatcfa  is  nnwill- 
Ing  to  install  monotype  machines  In  place  of 
the  linotype  machines  now  used  by  it,  nnless 
it  has  definite  and  satisfactory  assurances 
by  the  Monotype  Company  that  Its  produc- 
tion of  type  will  not  suffer  either  In  economy 
or  efficiency  by  reason  of  the  Installation  and 
operation  of  monot3n;)e  machines.  Or  tbat,  if 
the  Times-Dispatch  does  so  suffer,  the  Mon- 
otype Company  will  Indemnl^,  secure,  and 
protect  it  from  all  loss  so  incurred;  and 

"Whereas,  the  Monotype  Company  is  will- 
ing to  enter  into  an  agreement  protecting  the 
Times-Dispatch  ftom  all  loss  which  may  be 
suffered  by  it  as  a  result  of  the  installation 
of  monotype  machines. 

"Now,  therefore,  this  agreement  witness- 
eth:" 

The  contract  then  sets  out  the  undertak- 
ings of  the  complainant  company,  among 
which  are  the  following: 

"(A)  That  the  Monotype  Company  agrees 
to  install  in  the  building  of  the  Times-Dis- 
patch on  South  Tenth  street,  in  the  dty  of 
Richmond,  Virginia,  twelve  (12)  monotype 
machines,  with  necessary  motors,  molds,  and 
matrices  for  composing  the  news  matter, 
heads,  and  advertisements,  exc^t  such  of 
this  matter  as  is  now  set  by  hand  by  the 
Times-Dispatch. 

"(B)  That  the  Monotype  Company  guaran- 
tees that  this  equipment  will  produce,  with 
hand-set  advertisements,  at  least  nine  hun- 
dred and  ten  (QIO)  columns  per  week;  this 
matter  to  be  produced  in  accordance  witb  the 
requirements  of  the  Times-Dispatch  for  its 
daily,  Sunday,  and  weekly  issues,  just  as 
similar  matter  is  now  produced  for  these 
papers. 

"(C)  That  the  Monotype  Company  will  in- 
stall, without  cost  to  the  Times-Dl^tch,  as 
many  more  monotype  machines  as  may  be 
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necessary  to  give  this  guaranteed  production, 
if  tbe  twelve  macbines  spedfled  above  fail  to 
do  this." 

By  daoses  D  and  E  the  complainant  guar- 
antees that  the  cost  per  column  of  type  pro- 
duced shall  not  exceed  a  certain  sum,  and 
provides  how  such  cost  is  to  be  determined, 
etc  By  other  clauses  it  is  provided  (clause 
O)  that  the  complainant  shall  not  interfere 
with  the  management  of  the  composition 
room  or  other  department  of  the  defendant; 
(clause  H)  that  it  will  use  all  reasonable  ef- 
forts to  supply  the  defendant  with  motors, 
machinists,  and  other  employte  necessary  to 
operate  the  monotsrpes  when  called  upon  to 
do  80 ;  (clause  I)  that  it  will  carefully  in- 
spect the  "monotypes"  every  three  months, 
if  desired;  (clause  K)  that  it  will  pay  the 
wages  of  the  defendant's  employes  while 
learning  to  operate  the  monotypes  before 
they  are  used  in  the  production  of  the  paper, 
and,  in  order  to  give  such  instruction  prior 
to  the  installation  of  the  "monotypes,"  will 
establish  a  school,  and  pay  all  the  expenses 
tliereof. 

The  defendant,  "the  Time&>Dlspatch,  here- 
by covenants  and  binds  itself  to  install  and 
operate  the  monotyi>e  machines  covered  by 
this  agreement,  and  to  pay  the  Monotype 
Company  therd!or  the  sum  of  fifteen  thou- 
sand dollars  ($15,(X)0)  on  or  before  the  1st 
day  of  January,  1918.  This  amount  to  be 
paid  in  installments  of  not  less  than  fifteen 
hundred  dollars  ($1,600)  a  year.  These  pay- 
ments to  be  made  on  the  1st  day  of  July, 

1913,  1914,  1915,  1916,  and  1917,  and  the  bal- 
ance to  be  paid  on  or  before  January  1, 1918. 
The  Tlmes-T>ispatch  further  agrees  to  pay 
six  per  cent  (6%)  interest  from  January  1, 

1914,  to  date  of  payment  of  the  several  in- 
stallments specified  above. 

"(O)  That  tbe  Times-Dispatch  will  use  all 
reasonable  effort  to  carry  out  the  recommen- 
dations of  the  Monotype  Company  to  the 
end  that  these  monotype  machines  may  be  op- 
erated at  the  highest  efllciency. 

««(P)  That  the  Timies-Dlspatch  will  not  In- 
stall more  than  two  composing  machines,  or 
type-casting  machines,  other  than  monotypes, 
and  that,  if  such  other  machines  are  install- 
ed, the  cost  of  their  maintenance,  repair, 
and  operation  shall  be  kept  separate  and 
distinct  from  the  cost  of  these  monotype 
machines,  and  that  the  Monotype  Company 
shall  not  be  required  to  protect  the  Times- 
Dispatch  from  any  loss  to  which  it  may  be 
subjected  by  reason  of  the  use  of  machines 
other  than  monotypes. 

**(Q)  That  the  Times-Dispatch  will  repair 
and  replace  any  damage  by  fire  or  other  ac- 
cidents to  the  monotype  machines  and  equip- 
ment  furnished  under  this  agreement 

•This  agreement  shall  remain  in  full  force 
and  effect  until  January  1,  1918,  provided 
that  the  controlling  interest  of  the  Times- 
Dispatch  remains  in  the  present  owners 
thereof,  or  any  of  them,  or  any  of  their 
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wives,  or  lineal  descendants.  If  at  any  time 
subsequent  to  the  date  of  this  agreement, 
and  prior  to  January  1,  1918,  the  control 
of  the  Times-Dispatch  shall  pass  into  the 
bands  of  persons  other  than  those  herein-* 
above  mentioned,  then  the  Monotype  Com- 
pany may  at  its  option  terminate  this  agree- 
ment on  a  written  notice  of  thirty  (30)  days 
to  the  Times-Dispatch,  and,  in  the  event  ol 
such  termination  by  the  Monotype  Company, 
any  balance  not  then  paid  on  the  machinee 
diall  immediately  become  due  and  payable 
by  the  Times-Dispatch. 

"The  Times-DiH)atdi  reserves  the  right  to 
terminate  this  agreement  any  time  after 
January  1, 1914,  upon  thirty  (80)  days'  notice 
in  writing  to  the  Monotype  Company,  provid- 
ed all  payments  due  the  Monotype  Company 
before  the  date  of  this  notice  of  termination 
shall  have  been  made.  These  payments  are  to 
be  retained  by  the  Monotype  Company  as 
compensation  for  use  of  the  machines  and 
equipment  furnished  under  this  agreement" 

It  is  alleged  in  the  bill  that  the  complain- 
ant manufactures  and  sells  monotypes  of  the 
kind  described  in  the  contract;  that  in  the 
year  1909  it  had  installed  a  battery  of  mono- 
types for  the  News-Leader,  a  newspaper  pub- 
lished in  the  dty  of  Richmond,  which  were 
satisfactory  and  subsequently  purchased  by 
the  News-Leader  Company,  which  is  owned 
and  controlled  by  the  same  interests  as  the 
Times-Dispatch  Company,  both  b^ng  corpo- 
rations; that  there  has  been  for  a  number  of 
years  bitter  rivalry  between  the  company 
manufacturing  the  linotype  ma<diines  and* the 
manufacturers  of  monotypes,  and  that  all 
manufacturers  of  the  latter  had  been  driven 
out  of.  the  market  except  the  complainant; 
that  the  complainant  felt  that  under  the  cir- 
cumstances it  would  be  worth  thousands  of 
dollars  if  it  could  enter  into  a  contract  with 
the  Times-Dispatch  to  use  its  monotypes  in 
place  of  the  linotypes  which  it  had  been  and 
was  using  at  the  time  the  said  contract  was 
entered  into;  that  it  knew  that  there  was 
opposition  by  certain  officers  and  employ^ 
of  the  Times-Dispatch  Company  to  the  use 
of  monotypes;  that  it  knew  that,  in  order 
to  get  the  best  results  from  the  use  of  Its 
machines,  if  its  machines  were  Installed  in 
the  Times-Dispatch  building,  it  must  have 
the  earnest  co-operation  of  that  company; 
that,  for  these  reasons,  it  was  willing  to 
make  an  agreement  upon  mudi  more  favor- 
able terms  than  sound  business  policy  would 
have  otherwise  dictated;  that  it  did  make 
the  said  agreement,  and  pursuant  thereto 
installed  its  12  monotype  machines,  with 
their  necessary  equipment,  in  the  defendant's 
building,  and  had  complied  with  all  the  terms 
and  provisions  of  the  said  contract;  that, 
while  there  was  some  difficulty  experienced 
In  the  use  of  the  monotjrpes,  as  is  almost 
invariably  the  case  with  the  operation  of  new 
machinery,  there  would  have  been  no  delay 
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In  the  production  of  the  paper,  If  the  defend- 
ant's agents  and  employes  had  given  their 
promised  co-operation  In  the  use  of  the  mono- 
types; that,  after  various  efforts  on  the  part 
of  the  complainant  to  get  the  defendant's 
agents  and  employes  to  use  or  operate  the 
monotypes,  as  the  complainant  insisted 
should  be  done,  and  was  entitled  under  its 
agreement  to  have  done,  the  defendant,  dur- 
ing the  same  month  in  which  the  mono- 
types had  been  tastalled  in  its  building,  to 
wit,  on  the  28th  day  thereof,  notified  the  com- 
plainant of  Its  intention  to  cease  the  use  of 
the  monotypes,  and  to  Install  and  have  In 
use  and  operation  other  typesetting  machines 
In  its  building  by  the  1st  day  of  the  February 
following ;  that:  ''If  the  monotype  machines 
of  your  complainant  are  removed  from  the 
Times-Dispatch  office,  and  linotype  machines 
substituted  in  their  place,  it  will  damage  this 
complainant  many  thousand  of  dollars  in 
excess  of  the  amount  agreed  to  be  paid  for 
the  machines  installed,  and  prevent  their  in- 
troduction into  innumerable  other  printing 
establishments,  and  greatly  retard  the  steady 
progress  which  your  complainant  has  made 
in  supplanting  the  linotype  machines.  In- 
deed, it  is  impossible  to  estimate  or  calculate 
the  damage  and  loss  which  would  result 
therefrom,  and  for  which  your  complainant 
could  not  be  compensated  in  damage,  in  an 
action  at  law." 

On  the  1st  day  of  February,  in  accordance 
with  the  prayer  of  the  bill,  the  court  granted 
an  injunction,  but  provided  in  its  order  that 
it  should  expire  on  the  15th  of  that  month, 
unless  extended  or  enlarged  by  the  court 
By  subsequent  orders  the  Injunction  was 
amended  and  kept  in  force  until  the  20th 
of  March  following,  when  it  was  dissolved. 
On  the  20th  of  the  next  month  a  demurrer  to 
the  bill  was  sustained,  and  the  bill  dismissed. 
From  that  decree  and  certain  other  decrees 
entered  In  the  cause,  this  appeal  was  granted 
upon  the  petition  of  the  complainant 

There  are  provisions  in  the  agreement  and 
allegations  in  the  bill  other  than  those  men- 
tioned above;  but  they  do  not  seem  to  be 
material  to  a  consideration  of  this  appeal 
in  the  view  the  court  takes  of  the  case. 

Munford,  Hunton,  Williams  &  Anderson,  of 
Richmond,  for  appellant  McGulre,  Rlely  & 
Bryan  and  Braxton  &  Eggleston,  all  of  Rich- 
mond, for  appellee. 

BUCHANAN,  J.  One  of  the  errors  assigned, 
and  the  only  one  that  it  is  necessary  to  con- 
sider, in  the  view  the  court  takes  of  the 
case,  is  that  the  trial  court  erred  in  sustain- 
ing the  demurrer  to  the  bill,  and  dismissing 
the  same. 

[1]  It  is  conceded,  and  if  it  were  not  it  is 
dear,  that  the  agreement  between  the  par- 
ties is  of  such  a  nature  that  it  is  not  sus- 
ceptible of  specific  enforcement  by  the  court 
But  it  is  insisted  that,  although  the  court 
was  unable  to  specifically  execute  the  con- 


tract, yet  the  case  made  by  the  bill  entitled 
the  complainant  to  an  injunction  restraining 
the  defendant  from  violating  the  corenast 
contained  in  clause  P  of  the  agreement,  by 
which  it  bound  itself  not  to  install  In  its 
printing  establishment  more  than  two  com- 
posing or  typesetting  machines  other  than 
monotypes. 

[2]  The  general  rule  is  that  an  injunction 
will  not  be  granted  to  restrain  a  defendant 
from  violating  negative  covenants  when  the 
agreement  is  of  such  a  nature  that  it  cannot 
be  specifically  enforced,  where  specific  per- 
formance is  the  object  of  the  suit  2  High 
on  Injunctions  (4th  Ed.)  SS  1109, 1162 ;  4  Pom. 
Eq.  Jur.  (3d  Ed.)  §  1341;  3  ElUott  on  Con- 
tracts, fi  2345 ;   22  Cyc.  850,  851. 

Where  the  object  of  the  suit  is  not  to  en- 
force specific  performance  of  the  agreement 
which  contains  both  affirmative  and  n^^tlve 
covenants,  there  are  cases  which  hold  thata 
court  of  equity  may  interfere  by  injunction 
to  prevent  the  breach  of  a  negative  cove- 
nant, although  the  affirmative  stipulations 
are  of  such  a  nature  that  they  could  not  be 
specifically  enforced ;  but  as  said  by  High  on 
Injunctions,  1 1164,  the  cases  upon  this  ques- 
tion are  exceedingly  confiictlng  and  Irrecon- 
cilable. While  the  authorities  are  conflicting 
as  to  whether  or  not  such  relief  can  be 
granted,  and  under  what  circumstances  it 
may  be  done,  all  the  authorltieB  seem  to  con- 
cur in  the  view  that  in  no  case  will  such  an 
injunction  be  granted,  unless  it  appears  that 
the  complainant  has  no  adequate  remedy  at 
law. 

Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, vol.  4,  i  1341,  says  that:  "An  injunc- 
tion restraining  the  breach  of  a  contract  is 
a  negative  enforcement  of  that  contract  The 
jurisdiction  of  equity  to  grant  such  injunc- 
tion is  substantially  coincident  with  its  ju- 
risdiction to  compel  specific  performance." 
Grubb  V.  Moore,  108  Va.  83,  60  S.  E.  757. 

Where  the  contract  which  is  sought  to  be 
specifically  decreed,  or  a  breach  of  its  nega- 
tive covenants  enjoined,  relates  to  chattels, 
the  universal  test  of  the  jurisdiction  of  a 
court  of  equity  to  grant  such  relief,  both  in 
England  and  in  this  country,  is  the  inade- 
quacy of  the  legal  remedy  of  damagea  4 
Pom.  Eq.  Jur.  §  1341 ;   5  Id.  S  299. 

"The  fact  that  ample  remedy  exists  at  law 
for  the  violation  of  an  agreement,"  says 
High  on  Injunctions,  (  1107,  "is  always  snfiS- 
dent  objection  to  the  interference  of  equity." 
3  Elliott  on  Contracts,  i  2279. 

Unless,  therefore,  the  facts  all^^  in  the 
bill  show  that  the  remedy  at  law  Ib  inade- 
quate, the  demurrer  was  properly  sustained, 
and  the  bill  dismissed.  Hudson  v.  Kleve,  9 
Grat  (50  Va.)  379,  384-386;  Morrison  v. 
Speer,  10  Grat  (51  Va.)  229,  230;  Ely,  etc., 
V.  Johnson,  114  Va.  31,  75  S.  E.  748. 

[3]  It  appears  from  the  bill  and  the  agree- 
ment of  the  parties  filed  therewith  as  an 
exhibit  that  the  complainant  desired  very 
much  to  make  sale  of  its  monotype  machines 
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to  the  defendant,  and  to  have  tbe  latter 
operate  them,  and  thereby  to  supplant  the 
use  of  the  linotype  machines,  and  that,  if 
this  result  could  he  accomplished,  the  com- 
plainant expected  that  its  business  would  be 
materially  enhanced  from  having  its  ma- 
chines used  by  the  defendant,  a  leading  and 
Influential  newspaper.  It  further  appears 
from  the  complainanfs  pleading  that  the 
officers  and  some  of  the  managing  employ^ 
of  the  defendant  were  not  satisfied  that' 
the  complainant's  monotypes  were  the  best 
machines  for  the  purpose  of  the  defendant 
The  obligations  of  the  defendant,  under  the 
agreement,  were  to  install  and  operate  the 
monotype  machines  of  the  complainant  with 
a  view  of  ultimately  becoming  the  absolute 
owner  of  them  at  the  price  of  $15,000,  pay- 
able by  Installments  becoming  due,  respec- 
tively, in  the  years  1913  to  apd  Including 
the  year  1918,  subject  to  the  right  of  the 
defendant  to  cease  their  use  and  return  them 
after  notice  at  any  time  after  January  1, 
1914.  The  payment  or  payments  made,  or 
installments  due  under  the  contract  up  to 
the  time  the  right  to  return,  if  the  machines 
were  returned,  was  exercised,  were  to  be 
retained  by  the  complainant  as  compensation 
for  the  use  of  its  machines  and  equipment 
furnished  under  the  contract.  The  defend- 
ant further  bound  itself  to  use  reasonable 
efforts  to  operate  the  monotype  efficiently, 
and  not  to  install  more  than  two  machines 
in  its  newspaper  building  other  than  mono- 
types. 

While  there  are  various  stipulations  in 
the  agreement  as  to  what  the  complainant 
was  to  perform  and  might  be  called  upon  to 
perform,  the  contract,  as  we  understand  and 
construe  it,  was  for  the  sale  of  the  com- 
plainant's machines  upon  the  terms  named 
therein,  and  not  an  independent  agreement 
by  which  the  defendant  undertook  and 
agreed  to  operate  the  machines  for  the  ben- 
efit of  the  complainant.  The  operation  of 
the  machines  provided  for  in  the  contract 
was  not  for  the  purpose  of  showing  to  the 
public  or  to  those  using  typesetting  machines 
generally  that  the  complainant's  machines 
were  efficient  in  newspaper  publishing,  and 
thereby  to  increase  the  reputation  and  mar- 
ket value  of  the  machines;  but  the  object 
or  purpose  of  operating  the  machines  in 
the  manner  provided  for  in  the  agreement 
was  merely  to  satisfy  the  defendant,  its 
officers  and  employ^,  of  the  suitableness  and 
efficiency  of  the  machines  for  the  purposes 
for  which  they  were  sold.  In  other  words, 
as  said  by  the  trial  court,  taking  the  various 
stipulations  on  both  sides  in  connection  with 
the  right  to  terminate  after  the  end  of  the 
first  year,  it  seems  clear  that  the  obligation 
of  the  parties  to  install  and  operate  was  only 
for  the  purpose,  on  the  part  of  the  complain- 
ant, to  have  the  defendant  give  the  machines 
a  fair  trial,  and,' on  the  part  of  the  Times- 1 


Dispatch  people,  to  satisfy  themselves  that 
the  machines  would  produce  type  efficiently 
and  economically  for  them. 

If  this  be  the  correct  construction  of  the 
agreement  between  the  parties,  it  is  dear 
that  there  could  be  no  recovery  at  law  or 
in  equity  for  such  injury  to  its  business  as 
the  bill  alleges  would  result,  viz.:  *'If  the 
monotype  machines  of  your  complainant  are 
removed  from  the  Times-Dispatch  office,  and 
linotype  machines  substituted  in  their  place, 
it  will  damage  this  complainant  many  thou- 
sand of  dollars  in  excess  of  the  amount 
agreed  to  be  paid  for  the  machines  installed, 
and  prevent  their  introduction  into  innumer- 
able other  printing  establishments,  and  great- 
ly retard  the  steady  progress  which  your 
complainant  has  made  in  supplanting  the 
linotype'  machines.  Indeed,  it  is  impossible 
to  estimate  or  calculate  the  damage  and  loss 
which  would  result  therefrom,  and  for  which 
your  complainant  could  not  be  compensated 
in  damage,  in  an  action  at  law." 

Injuries  frequently  result  in  one  way  or 
another  to  the  business  of  one  party  to  a 
contract  by  Its  breach  on  the  part  of  the  oth- 
er party;  but  damages  cannot  be  recovered 
for  the  breach  of  any  contract,  unless  they 
be  such  as  may  be  fairly  supposed  to  have 
entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract — that  is,  such 
as  might  naturally  be  expected  to  follow  its 
violation.  They  must  be  certain  both  in  their 
nature  and  in  respect  to  the  cause  from 
which  they  proceed,  and  they  must  be  proxi- 
mate and  certain,  or  capable  of  being  made 
certain,  and  not  remote,  speculative,  or  con- 
tingent Perry  Tie  &  Lumber  Co.  v.  Rey- 
nolds, 100  Va.  264,  269,  270,  40  S.  B.  919; 
Western  Union  Telegraph  Co.  v.  Hall,  124  U. 
S.  444,  8  Sup.  Ct  577,  31  L.  Ed.  479,  483 ; 
3  Elliott  on  Contracts,  §  2131. 

The  damages  as  was  said  in  Fox  v.  Hard- 
ing, 7  Cush.  (Mass.)  616,  and  quoted  with 
approval  in  Western  Union  Telegraph  Co.  v. 
Hall,  supra,  "must  be  part  and  parcel  of  the 
contract  itself,  and  must  have  been  in  con- 
templation of  the  parties  when  the  agree- 
ment was  entered  into.  But,  if  they  are  such 
as  would  have  been  realized  from  other  in- 
dependent and  collateral  undertakings,  al- 
though entered  into  in  consequence  and  on 
the  faith  of  the  principal  contract,  then  they 
are  too  uncertain  and  remote  to  be  taken  into 
consideration  as  a  part  of  the  damages  by 
breach  of  the  contract  in  suit"  3  Elliott  on 
Contr.  §  2133. 

Tested  by  these  well-settled  rules,  it  is 
clear  that  the  complainant  was  not  entitled 
to  recover  damages  for  injury  to  its  business 
by  reason  of  the  defendant's  breach.  There 
is  no  allegation  of  fact  in  the  bill  which 
shows  that  the  complainant  did  not  have  an 
adequate  remedy  at  law  to  recover  any  and 
all  damages  to  which  it  would  be  entitled 
resulting  from  breach  of  the  agreement  on 
the  part  of  the  defendant   This  being  so,  the 
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demurrer  to  the  Mil  was  properly  sustained, 
and  the  bill  dismissed,  by  the  trial  court 
Affirmed. 

cm  Va.  8W)' 

LEMONS  y.  HARRIS  et  al 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

15,  1914.) 

1.  Appxal  Awn  Ebbob  (i  839*)— Rbvibw— Sbt- 
TiNO  Aside  Vebdict— Recobd. 

Though  the  sole  ground  relied  on  by  one 
moving  to  set  aside  a  verdict  was  the  permit- 
ting of  counsel  to  refer  in  argument  to  a  sec- 
tion of  the  Code,  yet  it  not  appearing  what 
reasons  may  have  controlled  the  court's  ac- 
tion, the  granting  of  the  motion  cannot  be  re- 
viewed in  the  absence  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  2915,  3278.  3279.  3280, 
3286^3288.  3290^293,  8297-3300.  8377 ;  Dec 
Dig.  t  839.*] 

2.  Tbial  (§  118*)— Abqtjment  of  Counsel— 
Rbfebxnce  to  Code. 

Counsel  should  not  be  permitted  in  argu- 
ment to  refer  to  a  section  of  the  Code  hav- 
ing no  bearing  on  the  case ;  it  being  calculated 
to  mislead. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  U  290-293 ;   Dec  Dig.  i  11&*] 

5.  Mabbiage  (S  8*)— Fbee  Negboes. 

Marriage  of  free  negroes  prior  to  Act  Feb. 
27,  1866  (Acts  1865-66,  c.  18).  the  first  mar- 
riage law  of  Virginia  contemplating  or  includ- 
ing negroes,  were  governed  by  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  §§3,  23 ;   Dec.  Dig.  §  3.*] 

4.  Mabbiage  (§  9*)— Slaves. 

Marriages  of  slaves  were  void.' 
[Ed.    Note.— For   other  cases,   see  Marriage, 
Cent  Dig.  i  27 ;    Dec.  Dig.  i  9.*] 

6.  Mabbiage  (|  16*)— Neoboes— Statxttes. 

Under  Act  Feb.  27,  1866  (Acts  1866-66,  c 
1^,  providing  that,  where  colored  persons  had 
cohabited  as  husband  and  wife,  and  at  such 
date  were  so  cohabiting,  they  should  be  deemed 
husband  and  wife,  and  their  children,  whether 
bom  theretofore  or  thereafter,  should  be  legiti- 
mate, and  likewise  their  children,  if  recognized 
by  the  man,  though  the  cohabitation  had  then 
ceased,  it  is  unnecessary  that  there  should  have 
been  an  agreement  in  terms,  that  the  parties 
take  one  another  as  husband  snd  wife. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  |  7;    Dec  Dig.  §  16.*] 

6.  JuBT  (|  71*)— Special  Jubt— Discbetion. 

Granting  or  refusing  a  special  jury  is  a 
matter  resting  in  the  sound  discretion  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  368-379;    Dec  Dig.  |  71.*] 

7.  New   Tbial    (|  161*)— Costs  07  Fobmbb 
Tbiai/— Payment. 

The  statute  is  satisfied  by  the  costs  of  tbe 
former  trial  being  paid  before  the  new  trial, 
so  that  motion  to  set  aside  an  order  for  new 
trial  need  not  be  granted  because  the  costs  are 
not  paid  at  the  time  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  is  321-323 ;   Dec.  Dig.  {  161.*] 

8.  Tbial  (§  207*)— Inbtbuctions. 

The  controlling  question  being  whether 
or  not  the  parents  of  plaintiff  come  within  Act 
Feb.  27.  1866  (Acts  1865-66,  c.  18).  declaring, 
under  certain  circumstances,  negroes  to  be  hus- 
band and  wife,  and  their  children  legitimate,  it' 


was  not  only  proper  but  essential  to  instruct 
the  jury  on  that  phase  of  the  case. 
_[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  it  498,  499.  501 ;   Dec  Dig.  I  207.»1 

9.  Evidence   (i  293*)  — Pedigbeb  Declaba- 
TiONs— Competent  Deglabants. 

Only  those  connected  with  the  family  by 
blood  or  marriage  are  competent  declarants  on 
the  question  of  pedigree. 

[Ed.  Note.— For  other  cases,  see  EWidence, 
CJent  Dig.  i  1152 ;   Dec  Dig.  i  293.*] 

10.  Evidence  ({  292*)  —  Pedigbeb  Dkolaba- 
TIONS— Pebsons  Livino. 

Pedigree  declarations  of  one  living  are  not 
admissible ;  he  being  subject  to  examination  as 
a  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1151 ;   Dec  Dig.  i  292.*] 

Error  to  Circuit  Court,  York  County. 

Action  by  Harriet  Lemons  against  A.  A 
Harris  and  another.  Judgment  for  deftod- 
ants,  and  plaintiff  brings  error.  Reversed 
and  remanded  for  new  triaL 

Jones  &  Woodward,  of  Hampton,  and  Sid- 
ney Smith,  of  Norfolk,  for  plaintiff  in  error. 
J.  Thomas  Newsome,  of  Newport  News*  and 
O.  H.  Shield,  of  Yorktown,  for  defendants  in 
error. 

WHirrrLB,  J.  Harriet  Lemons  brought 
this  action  of  ejectment  against  A.  A.  Harris 
and  John  Randall  to  recover  the  land  de- 
scribed in  the  declaration.  She  claims  title 
to  the  property  as  the  legitimate  child  and 
sole  heir  at  law  of  Henry  Diggs,  deceased, 
the  former  owner.  The  defendants,  on  the 
other  hand,  claim  through  deeds  from  a 
brother  and  sister  of  the  decedent,  who 
also  maintain  that  they  are  his  real  heirs. 

Henry  Diggs,  the  putative  father  of  the 
plaintiff,  and  Margaret,  her  mother,  were 
negroes  and  slaves, .  and  she  was  bom  In 
Virginia  during  the  Civil  War.  The  case 
was  twice  tried.  At  the  first  trial  there 
was  a  verdict  for  the  plaintiff,  which  the 
court  set  aside.  The  second  verdict  was  for 
the  defendants,  and,  upon  that  verdict,  the 
Judgment  under  review  was  rendered. 

[1]  The  action  of  the  court  in  setting 
aside  the  verdict  at  the  first  trial  is  assigned 
as  error,  and  we  are  now  asked  (in  accord- 
ance with  the  statute— Acts  1891-02,  p.  962, 
c.  609)  to  enter  Judgment  on  the  first  ver- 
dict There  is  no  certificate  of  the  evidence 
upon  which  that  verdict  was  founded,  and 
the  motion  is  rested  on  the  agreed  state- 
ments that:  ''The  defendants  moved  the 
cotrt  to  set  aside  the  verdict,  on  the  ground 
that  it  was  contrary  to  the  law  and  the 
evidence;  and  that  the  sole  ground  relied 
upon  by  the  defendants  was  that  the  court 
allowed  counsel  for  the  plaintiff  in  the  argu- 
ment of  the  case  to  refer  to  section  2554  of 
the  Code,  which  is  in  the  following  words: 
The  issue  of  marriages  deemed  null  in  law, 
or  dissolved  by  a  court,  shall  nevertheless  be 
legitimate' — and  that  one  of  the  witnesses 
for  the  plaintiff    •    *    *  •  testified  that  she 
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was  present  when  the  ceremony  of  marriage 
waa  performed  between  the  reputed  father 
of  the  plaintiff  and  her  mother  during  the 
Civil  War.  ♦  ♦  •  To  which  action  of  the 
court  in  setting  aside  the  verdict  of  the  Jury, 
the  plaintiff    •    •    ♦    excepted." 

Manifestly  this  court  cannot  reverse  the  rul- 
ing of  the  circuit  court  in  setting  aside  the 
first  verdict  in  the  absence  of  the  evidence. 
It  may  be  be  that  the  sole  ground  relied  on  by 
the  defendants  was  that  the  court  permitted 
counsel  to  refer  to  section  25M ;  but  it  does 
not  appear  what  reasons  may  have  con- 
trolled the  court's  action,  and,  without  hav- 
ing the  evidence  before  ub»  we  cannot  pass 
upon  that  assignment 

[2]  We  may  remark,  however,  in  passing, 
that  counsel  ought  not  to  have  been  permit- 
ted to  refer  to  section  255t4.  It  had  no  pos- 
sible bearing  on  the  case,  and  such  reference 
was  calculated  to  mislead  the  jury. 

[3-6]  Prof.  John  B.  Minor,  in  his  ad- 
mirable historical  discussion  of  slavery  in 
Virginia,  observes:  "Previous  to  February 
27,  1866,  the  marriage  laws  of  Virginia  did 
not  contemplate  nor  include  negroes,  not 
even  free  negroes,  at  least  In  respect  to  any 
penalties  for  disregard  of  the  laws  touching 
license,  or  prohibition  of  bigamy,  or  inces- 
tuous marriages,  or  lewd  cohabitation;  and 
hence  marriages  of  free  negroes  (those  of 
slaves  being  void)  were  governed  altogether 
by  the  common  law."  1  Minor's  Inst  (4th  Ed). 
p.  268.  The  author,  at  page  188,  says:  "It 
is  agreed  that  slaves  have  no  power  to  make 
contracts.  Hence  the  marriages  of  slaves 
are  void.** 

Again,  at  page  268,  attention  is  called  to 
the  act  of  February  27,  1866  (Acts  1865-^, 
e  18),  as  follows; 

"By  the  act  of  February  27,  1866,  aU  dis- 
tinction between  white  persons  and  negroes, 
as  to  the  mode  of  contracting  marriage,  is 
obliterated,  although,  as  we  have  seen,,  it 
is  still  penal  for  a  white  person  and  a  negro 
to  intermarry.  And  it  is  provided,  in  order 
to  meet  the  case  of  the  colored  population, 
especially  of  that  part  which  had  been  slaves, 
that  where  colored  persons  (which  phrase  in- 
cludes free  colored  persons,  as  well  as  slaves) 
have  cohabited  as  husband  and  wife,  and 
were  then  so  cohabiting  (27th  February, 
1866),  whether  the  rites  of  marriage  had 
been  celebrated  between  them  or  not,  they 
should  be  deemed  husband  and  wife,  and 
their  Children,  whether  born  before  the  act 
or  after,  should  be  legitimate.  And  that  if 
they  had  then  ceased  to  cohabit  the  children 
of  the  marriage  recognized  by  the  man 
should  be  deemed  legitimate.  V.  0.  1873,  c. 
103,  t  4t;  V.  0.  1887,  c.  100,  S  2227;  Francis 
T.  Francis,  81  Grat  (72  Va.)  286,  287 ;  Sndth 
V.  Perry,  80  Va.  563. 

''It  is  not  necessary,  under  this  statute  to 
prove  an  agreement,  in  terms,  that  the  par- 
ties will  take  one  another  as  husband  and 
wife ;   but  the  fact  of  the  relations  existing 


may  be  established  by  the  aeti,  oonducti  and 
conversation  of  the  parties.  Francis  v. 
Francis,  31  Grat  (72  Va.)  287.'' 

[6,  7]  The  two  assignments  of  error  with  re- 
spect to  the  refusal  of  the  court  to  grant  the 
prayer  for  a  special  Jury,  and  to  set  aside 
the  order  awarding  a  new  trial,  because, 
when  the  motion  was  made,  the  defendants 
had  not  paid  the  costs  of  the  previous  trial, 
are  both  without  merit  The  granting  or 
refusing  to  grant  a  special  jury  is  a  m&tter 
resting  in  the  sound  discretion  of  the  court 
and  it  does  not  appear,  either  that  the  discre- 
tion was  abused  in  this  Instance,  or  that  the 
plaintiff  was  prejudiced  by  the  refusal.  The 
costs  of  the  former  trial  were  paid  before  the 
new  trial  was  had,  and  that,  in  the  circum- 
stances, satisfled  the  requirement  of  the  stat- 
ute. 

[S]  The  controlling  question  was  whether 
or  not  the  parents  of  the  plaintiff  came  with- 
in the  provisions  of  the  act  of  February  27, 
1866,  and  It  was  therefore  not  only  proper 
but  essential  for  the  drcnit  court  to  instruct 
the  Jury  upon  that  phase  of  the  case. 

[8, 1 0]  The  remaining  assignment  of  error 
which  demands  our  notice  involves  the  ad- 
mission by  the  court,  over  the  objection  of 
the  plaintiff,  of  the  evidence  of  a  witness 
touching  certain  unsworn  statements  alleged 
to  have  been  made  by  other  persons  concern- 
ing plaintiff's  paternity.  Those  statements 
were  inadmissible  on  two  grounds:  (1)  Be- 
cause one  of  the  declarants  was  not  a  mem- 
ber of  the  family,  or  so  connected  with  It  by 
affinity  as  to  be  competent  to  speak  on  the 
question  of  pedigree;  and  (2)  because  nei- 
ther declarant  was  shown  to  be  dead. 

Pedigree  declarations  constitute  an  ex- 
ception to  the  hearsay  rule,  and  only  those 
connected  with  the  family  by  blood  or  mar- 
riage are  competent  declarants.  And  evi- 
dence of  such  declaration  during  the  lifetime 
of  the  declarant  of  course  is  inadmissible. 
If  living,  the  declarant  would  be  subject  to 
examination  as  any  other  witness.  This  sub- 
ject is  satisfactorily  treated  in  4  Modem 
Law  of  ETvldenoe  (Chamberlayne)  a  43,  p. 
4037  et  seq. 

For  these  reasons,  the  Judgment  must  be 
reversed,  the  verdict  of  the  Jury  set  aside, 
and  the  case  remanded  for  a  new  trial. 

Reversed. 

015  Va.  968) 

GAYLB  &   OASON  v.   OOMMONWBALTH. 

(Supreme  Oourt  of  Appeals  of  Virginia.     Jan. 

15.  1914.) 

1.   INTOZICATIRO   LiQUOBS    (I    231*)— OSBTITI- 

OATB  OF  Stats  (?hehisi^--Gidbb— Bviuergb. 
Under  section  24  of  Act  of  March  12, 
1908  (Code  Sapp.  1910.  p.  780).  providing  that 
in  prosecutions  under  such  act,  section  14  of 
which  prohibits  the  sale  of  cider  containing 
more  than  6  per  cent  of  alcohol  in  local  op- 
tion territory  without  a  license,  a  certificate 
showing  the  analysis  of  the  cider  is  admissible 
in  evidence.  It  is  absolutely  necessary  that  a 
written  request  be  made  to  the  state  commis- 
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sioner  of  agricaltnre,  that  the  certificate  be 
made  by  the  state  chemist  in  person  and  not 
by  an  assistant*  and  that  the  return  be  made 
through  the  state  commissioner. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  291 ;  Dec.  Dig.  §  231.*] 

2.  Statutes  (i  241*)— PSnai.  Statutes— Con- 

STBUCTION. 

A  penal  statute  must  be  strictly  construed. 
[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  §§  322,  323 ;  Dec.  Dig.  i  241.*] 

3.  Constitutional  Law  (|  46*)— Constitu- 
tionality OF  Statute— Necessity  of  De- 

TBlfiMI  N  ATI  O  N 

The  constitutionality  of  a  statute  will  not 
be  determined  in  any  case  unless  it  is  absolute- 
ly necessary. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  43-45 ;   Dec  Dig.  §  46.*] 

Error  to  Circuit  Court  of  City  of  Suffolk. 
Gayle  &  Eason  were  found  guilty  of  crime, 
and  they  bring  error.    Reversed. 

Jno.  N.  Sebrell,  Jr.,  of  Norfolk,  for  plain- 
tiffs In  error.  TUe  Attorney  General,  for 
tlie  Commonwealth. 

WHITTLE,  J.  The  plaintiffs  In  error,  who 
were  retail  grocers  in  Suffolk,  were  fined  $50 
each  by  the  mayor  of  that  city  for  the  al- 
leged violation  of  section  14  of  an  act  aj)- 
proved  March  12,  1908,  commonly  known  as 
the  "Byrd  Liquor  Law"  (3  Va.  Code  Supp.  p. 
706),  which  forbids  the  sale  of  cider  contain- 
ing more  than  6  per  cent,  of  alcohol  in  local 
option  territory  and  where  no  license  to  sell 
ardent  spirits  by  retail  has  been  granted. 
Upon  appeal  to  the  circuit  court,  the  judg- 
ment of  the  mayor  was  afiirmed,  which  judg- 
ment we  are  asked  to  review. 

[1]  Over  the  objection  of  the  accused,  the 
fact  that  the  dder  sold  by  them  contained 
more  than  6  per  cent  of  alcohol  was  sought 
to  be  shown  by  an  analysis  of  C.  M.  Brad- 
bury, styling  himself  ''Assistant  State  Chem- 
ist,*' verified  by  his  affidavit  made  before  a 
notary  public  in  the  city  of  Richmond. 

The  prosecution  relies  upon  section  24  of 
the  act  as  authority  for  the  admissibility  of 
the  before-mentioned  analysis,  certificate,  and 
affidavit  as  evidence.  The  section  reads  as 
follows: 

"It  shall  be  the  duty  of  the  state  commis- 
sioner of  agriculture,  at  the  written  request 
of  any  officer,  state,  county  or  municipal, 
charged  with  the  execution  of  the  revenue 
laws,  to  cause  to  be  analyzed  any  mixture 
supposed  to  contain  alcohol  and  to  return 
to  the  officer  making  the  request  a  certificate 
of  the  chemist  showing  such  analysis.  The 
certificates  of  the  chemist  or  agricultural 
department  of  the  state,  when  signed  and 
sworn  to  by  him,  shall  be  evidence  in  all 
prosecutions  under  the  revenue  laws  of  the 
state  and  in  all  controversies  touching  the 
mixture  analyzed  by  him,  but  the  burden 
shall  be  upon  the  prosecution  to  establish 
the  fact  that  the  mixture  analyzed  is  the 
same  as  that  alleged  to  have  been  illicltiy 


sold,  but,  upon  the  motion  of  the  accused,  the 
diemist  shall  be  required  to  appear  as  wit- 
ness and  shall  be  subject  to  cross-exanaina- 
tion." 

The  essential  provisions  of  this  section 
were  wholly  disregarded.  As  we  have  seen, 
the  act  contemplates  that,  on  written  request 
of  any  officer  charged  with  the  execution  of 
the  revenue  laws,  the  state  commissioner  of 
agriculture  shall  cause  the  analysis  to  be 
made  by  the  chemist  in  his  department  (name- 
ly, the  state  chemist),  and  shall  return  the 
certificate  of  the  chemist  showing  such  analy- 
sis to  the  officer  making  the  request  There 
was  no  such  written  request  made  to  the 
commissioner  of  agriculture,  and  no  return 
by  him  of  the  certificate  of  the  state  chemist 
showing  the  analysis;  but  to  the  contrary, 
this  head  of  the  agricultural  department  of 
the  state,  specially  charged  with  the  super- 
vision, custody,  and  return  of  the  analysis, 
was  entirely  ignored.  Moreover,  the  analy- 
sis, certificate,  and  return  were  made  by  an 
unauthorized  person,  the  assistant  state  chem- 
ist, and  in  an  unauthorized  manner.  The 
official  chemist  of  the  agricultural  depart- 
ment is  selected  and  appointed  by  the  com- 
missioner of  agriculture  (Code,  S  1787),  and 
charged  with  the  performance  of  numerous 
important  and  delicate  duties  in  connection 
with  that  department  many  of  which  call  for 
personal  action  involving  official  responsi- 
bility and  professional  skill,  and  which  can- 
not be  delegated.  Of  that  class  is  the  service 
Imposed  by  section  24,  which  is  made  the 
basis  of  a  criminal  prosecution. 

[2]  The  statute  is  in  a  high  degiiee  penal, 
and  the  evidence  upon  which  a  conviction  un- 
der it  may  be  had  is  an  innovation  on  the 
general  law  and  must  be  strictly  construed. 
Harris  v.  Com.,  81  Va.  240,  59  Am.  Rep.  666; 
Street  v.  Broaddus,  d6  Va.  823,  32  S.  E.  466; 
Gates  V.  City  of  Richmond,  103  Va.  702,  49 
S.  E  965. 

Keith,  P.,  in  Street  v.  Broaddus,  supra, 
says:  "This  statute  is  highly  penal  in  its  na- 
ture. It  is  not  to  be  extended  by  implica- 
tion, but  he  who  seeks  to  avail  himself  of 
the  ruinous  penalties  which  it  imposes  must 
bring  himself  strictly  within  its  terms.'* 

The  same  principle  is  announced  with  con- 
vincing force  and  clearness  by  Marshall,  C. 
J.,  in  United  States  v.  Wiltberger,  5  Wheat 
76,  5  L.  Ed.  37. 

In  this  instance,  without  Invoking  the  rule 
of  strict  construction,  it  is  obvious  that  the 
prosecution  has  failed  to  bring  the  case  with- 
in the  statutory  requirement 

[3]  It  was  also  pressed  upon  us  in  argu- 
ment that  the  section  of  the  act  authorizing  a 
conviction  on  the  chemist's  certificate  of  the 
analysis  of  the  dder,  verified  by  affidavit  is 
violative  of  that  p^rt  of  article  1,  §  8,  of  the 
Bill  of  Rights,  which  declares:  "That  in  aU 
criminal  prosecutions  a  man  hath  a  right 
♦    ♦    ♦    to  be  confronted  with  the  accusers 
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and  witnesses.  •  •  •••  Inasmuch,  how- 
ever, as  the  case  made  by  the  commonwealth 
does  not  come  within  the  terms  of  the  act, 
and  the  judgment  must  be  reversed  on  that 
ground.  Its  constitutionality  Is  not  now  an 
issue.  And  It  is.  a  well-settled  general  rule 
that  the  constitutionality  of  a  statute  wlU 
not  be  determined  in  any  case  unless  it  is 
absolutely  necessary.  Gooley's  Const  Llm. 
(7th  Ed.)  231;  8  Gyc  798,  and  cases  cited. 

For  the  foregoing  reasons,  the  judgment  of 
the  circuit  court  must  be  reversed,  and  the 
case  remanded  for  further  proceedings  to  be 
had  therein  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 

ai5  Va.  830) 

METROPOLITAN  UFE  INS.  CO.  OF  NEW 
YORK   V.   O'QRADY. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1914.) 

1.  EviDBNOB  (}  202*)— Admissions— IiTTEBSST 

— INSUBANOB. 

In  an  action  on  a  life  insurance  policy, 
declarations  made  by  the  insured  before  he  ap- 

Slied  for  insurance  are  not  admissible  in  evi- 
ence  as  admissions,  since,  to  be  admissible,  the 
person   making   tbem   must  at  the   time   have 
.  some  interest  in  the  matter  afterwards  in  con- 
troversy. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
C^ent  Dig.  H  693-€96 ;   Dec.  Dig.  {  202.*] 

2.  EviDBNCB  (§  252*)— Declabations  of  In- 

SUBED— AnmSSIOlT  AOAJNST  BBNBnOIABT. 

In  an  action  by  a  beneficiary  on  a  life  in- 
surance policy,  where  defense  is  made  on  the 
eround  that  the  insured  had  misrepresented 
his  age  and  health,  his  declarations  cannot  be 
received  in  evidence  to  prove  the  truth  of  the 
representations;  but,  after  proof  has  been  in- 
troduced tending  to  show  his  age  or  health  was 
different  from  what  he  represented  it  to  be, 
such  declarations  may  be  received  to  show  that 
he  had  knowiedjs^e  of  his  age  and  condition,  and 
fraudulently  misrepresented  them. 

[ESd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  989-993 ;   Dec.  Dig.  §  252.*] 

3.  Appeal  and   Ebbob  (S  1056*)— Habmless 
Ebbob— Evidence. 

In  an  action  on  a  life  insurance  policy, 
declarations  which  were  not  distinctly  remem- 
bered by  the  witness,  made  in  a  casual  con- 
versation by  the  insured  before  he  had  taken 
out  the  insurance,  that  he  could  not  get  any 
insurance  on  account  of  his  health,  and  that  he 
had  taken  all  kinds  of  medicine  from  all  kinds 
of  doctors,  if  admissible,  were  not  of  sufficient 
importance  to  warrant  a  reversal  of  a  judgment 
for  plaintiJT  for  their  exclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4187-^193,  4207;  Dec. 
Dig.  {  1056.*] 

4.  Evidence  ({  262*) «  Deoi«abationb  —  Veb- 
BAL  Admissions. 

Where  declarations  were  made  in  a  casual 
conversation  five  or  six  years  before  the  witness 
testified,  and  they  appeared  not  to  have  been 
distinctly,  remembered  or  precisely  identified, 
it  cannot  be  said  the  trial  court  erred  in  reject- 
ing them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1019-1021 ;  Dec.  Dig.  §  262.*] 

Error  to  liaw  and  Equity  Court  of  City  of 
Richmond. 


r  Action  by  Mrs.  F.  0*6rady  against  the 
Metropolitan  Life  Insurance  Company  of 
New  York.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Wellf ord  ft  Taylor,  of  Richmond,  for  plain- 
tiff in  error.  Meredith  ft  Cocke,  of  Rich- 
mond, for  defendant  in  error. 

BUCHANAN,  J.  This  is  an  action  upon 
a  policy  of  insurance  on  the  life  of  John  F. 
O'Qrady,  brought  by  his  widow,  the  bene- 
ficiary therein,  against  the  Metropolitan  life 
Insurance  Company  of  New  York. 

[1]  One  of  the  errors  assigned  is  to  the 
action  of  the  court  in  refusing  to  permit  Dr. 
Reams  to  testify  as  to  certain  admissions  or 
declarations  made  by  the  Insured  before  the 
policy  sued  on  was  tELkea  out. 

The  general  rule  unquestionably  is,  as 
claimed  by  the  defendant  company,  that  the 
declarations  of  a  party  to  the  suit,  or  a  per- 
son who  has  an  interest  therein,  are  ad- 
missible in  evidence  against  such  party  or 
such  person.  1  Greenleaf  on  £}v.  §  171. 
This  general  rule  is,  however,  subject  to  some 
qualifications  or  exceptions.  1  Greenleaf  on 
E^v.  {  179;  Burton  v.  Scott,  etc.,  3  Rand. 
(24  Va.)  399,  407-410;  Gain's  Adm'r  v. 
Alexander,  7  Grat  (48  Va.)  257,  261.  One 
of  the  qualifications  is  that  the  declaration 
or  admissions  which  are  thus  receivable  in 
evidence  must  be  those  of  a  party  or  person 
having,  at  the  time  they  are  made,  some  in- 
terest in  the  matter  afterwards  in  contro- 
versy in  the  suit  to  which  he  is  a  party,  or  in 
which  he  has  an  interest.  Same  authorities 
last  above  cited.  The  principle  upon  which 
such  admissions  are  made  evidence,  as  was 
said  in  Burton  v.  Scott,  supra,  "is  the  reason- 
able presumption  that  no  person  will  make 
any  declaration  against  his  interest  that  is 
not  founded  in  truth.*'  If,  therefore,  at  the 
time  the  declarations  were  made,  such  party 
or  person  had  no  Interest  in  the  matter  after- 
wards in  controversy  in  the  suit  to  which  he 
is  a  party,  or  in  which  he  has  an  interest, 
such  declarations  are  not  admissible  in  evi- 
dence. 

In  Burton  t.  Scott  it  was  so  held  as  to  the 
widow  of  a  testator,  although  not  a  party 
to  the  record.  In  discussing  the  question, 
where  declaration  of  the  wife  was  made  be- 
fore the  will,  under  which  her  interest  was 
derived,  Judge  Carr  said,  speaking  for  the 
court:  ''Before  its  date  she  could  not  know 
that  it  [the  will]  would  not  be  so  written  she 
would  be  left  a  penny;  she  could  not  know 
that  it  would  not  be  so  written  as  to  oblige 
her  to  renounce  lt»  and  fly  to  the  law  for  her 
support.  She  had  not  then  that  motive  so 
powerful  as  to  afford  a  safe  guarantee  that 
she  would  make  no  declaration  as  to  the 
incapacity  of  her  husband  which  was  not 
founded  in  fact" 

In  Gain's  Adm'r  v.  Alexander,  supra,  it 
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was  held  that  the  paper  relied  on  as  an  ad- 
mission, having  been  executed  by  the  defend- 
ant before  he  qtellfled  tfB  administrator,  was 
not  competent  evidence  as  an  admission  of 
a  party  to  the  record.  In  that  case  Burton 
V.  Scott  was  dted  with  approval,  and  the 
principal  upon  which  it  rested  was  reiterated 
and  applied.  Upon  principle,  and  under  our 
decisions,  the  action  of  the  court  in  rejecting 
the  evidence  in  question  was  clearly  right. 

[2,  8]  Another  error  assigned  is  the  refusal 
of  the  court  to  permit  declarations  of  the  in- 
sured to  be  Introduced  in  evidence.  The 
witness  Snelling,  who  was  an  agent  of  the 
defendant  company,  when  asked  if  he  had 
ever  had  any  talk  with  the  insured  with  ref- 
erence to  his  healthy  answered:  ^I  think 
that  on  one  occasion  Mr.  O'Orady  and  I  was 
talking,  and  he  remarked  to  me — I  think, 
as  far  as  I  can  remember  how  the  conversa- 
tion come  up — ^we  were  talking  about  in- 
surance, and  he  said  he  couldn't  get  any 
insurance  then  on  account  of  his  health. 
This  is  about  the  sum  and  substance  of  our 
remarks  at  that  time."  The  witness  said 
that  he  did  not  know  whether  or  not  Mr. 
O'Grady  was  then  thinking  about  taking  out 
insurance.  The  witness  further  stated  that 
the  said  conversation,  as  well  as  he  could 
remember,  was  five  or  six  years  btfore  the 
death  of  the  insured.  The  court  then  asked 
the  witness  if  what  he  had  told  constituted 
the  entire  statement  made  to  him  by  the  in- 
sured, and  his  reply  was,  ''I  think  so;  yes, 
sir.*'  The  court  thereupon  sustained  the  ob- 
jection to  the  evidence,  to  which. the  defend- 
ant company  excepted.  Immediately  after- 
wards its  counsel  asked  the  following  ques- 
tion: "Did  Mr.  O'Orady  say  anything  in 
that  connection  about  having  consulted  nu- 
merous doctors  about  the  trouble  from  which 
he  was  suffering,  and,  if  so,  what  was  said 
by  Mr.  O'Gradyr*  Upon  objection  to  that 
question,  the  court  said:  '^he  question  is 
rather  leading  in  form,  and  the  witness  has 
already  been  asked  whether  his  first  state- 
ment embraces  substantially  all  that  passed 
between  Mr.  O'Orady  and  himself;  but  the 
witness  will  be  permitted  to  answer  the  ques- 
tion for  the  consideration  of  the  court." 
That  question  was  then  withdrawn,  and  the 
witness  asked:  "Did  Mr.  O'Orady  state  the 
trouble  from  which  he  was  suffering,  and 
whether  he  had  consulted  physicians  about 
itr*  To  which  he  replied:  "Mr.  O'Orady 
did  not  state. to  me  his  trouble;  but  he  said 
he  had  had  all  kinds  of  doctors,  and  taken 
all  kinds  of  medicines,  and'  he  referred  to 
R.  £.  Ia  Jones,  stating  that  his  medicine  had 
done  him  more  good  than  any  doctor's  medi- 
cine he  had  ever  taken."  The  court  adhered 
to  its  former  ruling,  and  rejected  the  whole 
of  Snelling's  evidence. 

In  an  action  on  a  life  insurance  policy, 
where  defense  Is  made  on  the  ground  that  the 
insured  had  falsely  and  fraudulently  mis- 
represented his  age  or  the  condition  of  his 


health,  his  decUrations  as  to  his  age  or 
health  cannot  be  received  in  evidence  against 
the  beneficiary  in  the  policy  to  prove  the 
truth  of  the  representations;  but,  after  proof 
has  been  introduced  tending  to  show  that  his 
age  or  health,  was  different  from  what  he 
represented  it  to  be,  such  declarations  may 
be  received  to  show  that  he  had  knowledge 
of  his  age  or  the  condition  of  health,  and 
falsely  and  fraudulently  mlsr^resented  the 
same.  Union  Central  Life  Ins.  Co.  v.  Pol- 
lard, 94  Va.  146,  166,  26  S.  B.  421,  86  L.  B. 
A.  271,  64  Am.  St  Rep.  715. 

[4]  It  is  well  settled  that  evidence  of  «6r> 
hal  admiaHona  ought  to  be  received  with 
great  caution  because  of  the  liability  of  wi^ 
nesses  to  mistake  or  misunderstand  the  ad- 
mission when  made,  and  to  remember  in- 
accurately or  iMsrepresent  it  afterward& 
Homer  v.  Speed,  2  Pat  &  H.  616;  1  GreenL 
on  Evidence  (Redfleld's  Ed.)  |  200. 

If  this  be  the  rule  where  the  verbal  ad- 
mission Is  to  affect  the  party,  or  person  wh» 
made  it,  it  ought  to  apply  with  greater  force 
where  it  Is  to  affect  the  tights' of  another. 

The  declarations  in  question  having  been 
made  in  a  casual  conversation  five  or  six 
years  before  the  witness  testified,  and  not 
appearing  to  have  been  dlsd^ictly  remembered 
or  precisely  identified,  we  cannot  say  that 
the  trial  court  erred  in  rejecting  the  evi- 
dence— at  least,  it  is  of  such  a  character 
that,  whether  admitted  or  rejected,  it  ought 
not  to  constitute  reversible  error. 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  overruling  the  de- 
murrer to  the  evidence.  The  grounds  of 
demurrer  were: 

"First  That  the  statements,  and  descrip- 
tions, and  answers  to  interrogatories  as  to 
his  health,  and  as  to  the  attendance  upon 
him  by  physicians,  made  by  the  applicant  in 
the  application  for  the  insurance  policy  sued 
on  were  willfully  false  and  fraudulently 
made,  and  were  material. 

"Second.  That  the  policy  sued  on  was  ob- 
tained by  reason  of  misstatements  and  con- 
cealments of  material  facts  by  the  insured  at 
the  time  of  his  examination  by  the  physi- 
cian of  defendant,  as  set  forth  in  the  appli- 
cation for  the  said  policy." 

As  the  facts  and  circumstances  of  the 
case  are  such  as  are  not  Ukely  to  exist  to- 
gether in  another  case,  no  good  purpose 
could  be  accomplished  by  discussing  them  In 
detalL  It  will  be  sufficient,  therefore,  to 
say  that,  while  there  Is  evidence  which  tends 
strongly  to  show  that  the  Insured  did  not 
answer  the  interrogatories  propounded  In  the 
application  for  Insurance,  either  as  to  his 
health  or  the  physicians  he  had  consulted,  as 
fully  and  as  correctly  as  he  should  have 
done,  yet,  upon  careful  consideration  of  all 
the  evidence,  both  written  and  oral,  we  can- 
not say  on  demurrer  to  the  evidence  that 
his  answers  and  statements  were  willfolly 
false  and  fraudulently  made^  or  that  the  pol- 
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ley  was  obtauieu  uj  Aoason  of  misstatements 
and   concealment   of   material    facts.     The 
judgment  must  therefore  be  affirmed. 
Affirmed. 

(115  Va.  886) 

WILKlSs'  ADM*R  v.  WILKBS  et  aL 
(Supreme  Court  of  Appeals  of  Yirsiiila.    Jan. 

15,  1914.) 

L   WiTNBSSBS  (§  169*)— COMPITKNCT  AS  WlT- 

inEss— Execution  of  Wili>-Statutes. 
A  will  is  the  sole  act  of  the  testator,  and 
its  execution  is  not  such  a  contract,  matter,  or 
transaction  as  comes  within  Code  1904,  S§  3846 
and  3a4&Hi,  relating  to  the  competency  of  tes- 
timony b^  a  husband  or  wife. 

[Ed.  Note.— For  other  cases,  see  Wltaesses, 
Cent.  Di^l|  629,  664,  666-669,  671-682 ;   Dec. 

2.   WiTNBSBBS   (§   188*)— HtJBBAWD   AND   Wl»« 
— WlLI^-COMMUNIOATIONS— STATUTBB. 

Under  Code  1904,  i  3346-a,  subd.  3,  pro- 
viding that  a  husband  or  wife  cannot  be  exam- 
ined  In.  "any  case"  as  to  **any  communication" 
made  by  the  one  to  the  other  while  married,  a 
wife  cannot  in  any  action,  between  any  parties, 
testify  to  any  communications  whatever,  and 
after  the  husband's  death  cannot  testify  as  to 
anything  that  haupened  at  the  time  her  hus- 
band made  his  wiU  and  as  to  whether  he  or  she 
drew  a  line  through  a  certain  phrase  in  the  will 
at  that  time. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  11  734,  736 ;   Dec.  Dig.  i  188.*] 

3.  Witnesses  (f  52*)— Husband  and  Wifb— 

COMPETENCT. 

At  common  law,  a  husband  and  wife  were 
absolutely  incompetent  to  testify  for  or  against 
each  other. 

[E^d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  If  124,  126-136,  166,  415-117,  419, 
424 ;    Dec  Dig.  i  62.*] 

4.  WiTNEBSEB  (i  68*)— Husband  and  Wivm— 
CoMPETXNCT— 'Statutes. 

Statutes  which  remove  merely  the  dis- 
qualification arising  from  interest  of  a  wife  or 
husband  to  testify  do  not  remove  the  disqualifi- 
cation arising  from  the  relation  of  husband  and 
wife. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  137-141 ;   Dec  Dig.  |  63.*] 

6.  Wills   (§  289*)— Stbuuno  out  Wobds— 
Pbesumftions. 

Where  words  in  a  will  are  stricken  out.  In 
the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  they  were  stricken  out  by  the 
testator  himself. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  f !  653-661 ;   Dec.  Dig.  §  289.*] 

6.  Wills  (S  400*)—Pbobat»— Review— Habm- 
LESS  Ebbob. 

Where  words  were  sufficiently  crossed  out 
in  a  holographic  will,  and  there  was  no  evi- 
dence that  the  testator  did  not  himself  strike 
them  out,  it  was  harmless  error  to  admit  in- 
competent evidence  of  the  widow  that  she  struck 
it  out  with  her  husband's  assent  before  comple- 
tion and  signature  by  him,  where  the  jury  de- 
clared the  stricken  part  not  a  part  of  the  will, 
and  the  same  as  to  an  erroneous  instruction  as 
to  the  sufficiency  of  crossing-out  marks. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  869^73 ;   Dec.  Dig.  i  400.*] 

Appeal  from  Corporation  Court  of  Staun- 
ton. 

Contest  of  the  will  of  S.  M.  Wilkes  by  his 
collateral  kin  and  by  W.  L.  Brown,  executor 


of  bis  will,  against  Nannie  BA  Wilkes,  ezecu" 
trlx  and  widow  of  the  deceased,  and  Blrl  C. 
Wilkes  by  his  guardian  ad  Utem.  Decree  for 
defendant,  Nannie  M.  Wilkes,  and  the  admin- 
istrator of  Blrl  C.  Wilkes,  wha  died  after  the 
decree,  appeals,  and  the  collateral  heirs  as- 
sign cross-errors.    Affirmed. 

Bumgardner  &  Bumgardner,  of  Staunton, 
for  appellant  F.  0.  Moon,  of  Buckingham, 
C.  H.,  S.  y.  Kemp,  of  iLynchburg,  Landes  & 
Bast,  of  Staunton,  and  H.  D.  Flood,  of  Ap- 
pomattox, for  appellees. 

OARDWELL,  J.  8.  M.  Wilkes,  of  Staun- 
ton, Va.,  departed  this  life  on  the  9th  day  of 
May,  1910,  seised  and  possessed  of  consider- 
able real  and  personal  estate,  leaving  to  sur^ 
Vive  him  his  widow,  Nannie  M.  Wilkes,  and 
as  his  only  h^r  at  law  a  son,  Blrl  C.  Wilkes, 
over  the  age  of  21  years,  but  of  unsound 
mind.  On  May  28,  1910,  a  paper  writing 
bearing  date  the  11th  day  of  M2arch,  1910, 
purporting  to  be  a  holograph  will  left  by  the 
decedent,  was  produced  in  the  corporation 
court  of  the  dty  of  Staunton  by  Nannie  M. 
Wilkes,  his  widow,  and  the  executrix  named 
therein  to  act  along  with  W.  L.  Brown,  nam- 
ed as  executor,  and  this  paper  was,  in  an  ex 
parte  proceeding,  probated  as  the  will  of  the 
decedent,  and  letters  of  administration  grant- 
ed to  the  executrix  and  executor  therein 
named. 

The  whole  of  this  testamentary  paper,  in- 
cluding the  signature  of  the  testator  affixed 
thereto,  was  written  with  pencil,  and  there 
appeared  a  line  drawn  through  the  clause 
reading  as  follows:  "&  finds  it  necessary"; 
and  in  the  ex  parte  probate  proceeding  the 
will  was  admitted  to  record  omitting  said 
clause. 

The  paragraph  of  the  will  in  which  these 
words  appeared,  so  far  as  It  needs  to  be  re- 
peated here,  reads  as  follows:  "I  desire  that 
the  said  M^rs.  Nannie  M.  Wilkes  shall  have  in 
fee  simple  the  residence  *  *  *  the  store 
on  Main  street  •  •  •  together  with  the 
building  adjoining  •  •  •  and  in  addition 
to  this  she  is  to  haye  the  rents  from  any  oth- 
er properties  I  may  own  so  long  as  she  may 
live  &  finds  it  necessary  (the  words  **St  finds 
it  necessary"  having  a  single  line  with  pencil 
indistinctly  and  irregularly  drawn  through 
them)  for  the  support  of  herself  and  our  af- 
flicted son,  Blrl  C.  Wilkes.  •  •  •  This  is 
an  outline  of  my  wishes,  and  if  I  should  die 
before  it  is  properly  written  or  copied  I  want 
to  be  understood  as  my  wishes  in  the  mat- 
ter, as  Mrs.  Wilkes  and  I  have  talked  the 
matter  over  and  fully  agreed  that  the  resi- 
dence and  Main  street  property  of  Staunton, 
Va.,  above  mentioned  she  willingly  accepts 
as  her  one-third  interest  In  my  entire  es- 
tate.   ♦    ♦    •" 

The  collateral  kin  of  the  decedent,  who  are 
also  beneficiaries  under  the  paper  writing 
purporting  to  be  his  will.  Instituted  this  suit 


*For  other  eaam  see  sam«  topie  and  stctlon  NUMBBR  \n  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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under  section  2544  of  the  Ctode,  In  which  W. 
L.  Brown,  as  executor,  united,  the  bill  charg- 
ing that  the  words  In  question,  **&  finds  It 
necessary,"  omitted  from  the  said  paper  when 
recorded,  were  a  part  thereof,  and  prayed  an 
Issue  devlsavlt  vel  non  for  the  purpose  of 
having  Judicially  determined  whether  or  not 
any  part  of  said  paper,  and,  if  any,  how 
much,  be  the  wUl  of  said  S.  M.  Wilkes,  de- 
ceaseOa 

Nannie  M.  Wilkes,  the  widow,  in  her  own 
right  and  as  executrix,  answered  the  bill,  and 
Blrl  C.  Wilkes,  the  son,  being  of  unsound 
mind,  answered  by  A.  S.  Bobertson,  his  guar- 
dian ad  litem,  and  also  as  his  committee,  a 
former  answer  theretofore  filed  by  his  moth- 
er as  his  committee  having  been  by  leave  ot 
court  withdrawn.  The  answer  last  filed  for 
Blrl  C.  Wilkes  challenged  the  validity  of  the 
supposed  testamentary  paper,  and  asserted 
his  right  to  the  entire  estate,  subject  only  to 
the  dower  rights  of  his  mother  In  the  lands 
and  her  distributive  interest  in  the  personal 
estate,  as  sole  child  and  heir  at  law  of  the 
decedent. 

An  order  was  entered  in  the  cause,  making 
up  and  submitting  the  issue  to  a  Jury  duly  im- 
paneled to  try  the  same,  viz.:  "Whether  the 
paper  in  question  was  In  fact  the  true  last 
will  and  testament  of  S.  M.  Wilkes,  deceased, 
and,  if  so,  were  the  words  *&  finds  it  neces- 
sary,' through  which  the  line  was  drawn,  a 
part  of  same?" 

The  case  was  heard  on  oral  testimony, 
depositions,  and  documentary  evidence,  and 
the  court  having  instructed  the  Jury  as  to 
the  law  of  the  case,  they  rendered  their  ver- 
dict finding  that  said  paper  was  the  true  last 
will  of  the  decedent,  but  that  the  clause  "& 
finds  it  necessary,"  was  no  part  thereof; 
whereupon  the  court  entered  Its  final  order 
on  May  4,  1912,  approving  the  finding  of  the 
jury,  probating  the  paper  as  the  will  of  S. 
M.  Wilkes,  deceased,  excepting  and  exclud- 
ing the  clause  "&  finds  It  necessary." 

Subsequent  to  the  rendition  of  this  final 
order,  Blrl  C.  Wilkes  departed  this  life  in- 
testate, leaving  to  survive  him  his  mother, 
Mrs.  Nannie  M.  Wilkes,  his  only  heir  at  law; 
and  W.  H.  Hyer,  having  qualified  as  admin- 
istrator d.  b.  n.  of  his  estate,  applied  for  and 
obtained  this  appeal. 

In  the  petition  for  the  appeal  there  are  a 
number  of  assignments  of  error  relating,  re- 
spectively, to  the  granting  or  refusal  of  in- 
structions, and  the  refusal  of  the  court  to 
set  aside  the  verdict  of  the  Jury  on  the  ground 
that  it  is  contrary  to  the  law  and  the  evi- 
dence; but  the  only  question  discussed  in 
the  petition  or  in  the  oral  argument  is  wheth- 
er or  not  the  will  in  question  is  valid  as  a 
holograph  will.  Appellees,  other  than  Nan- 
nie M.  Wilkes,  who  are  collateral  kin  of  the 
testator  and  beneficiaries  under  his-  will,  as- 
sign as  cross-error  the  rulings  of  the  trial 
court  (1)  in  admitting  certain  testimony;  (2) 
In  giving  over  the  objection  of  appellees  cer- 


tain instructions  asked  for  by  Nannie  M. 
Wilkes;  and  (3)  in  overruling  the  objections 
of  appellees  to  the  competency  of  Nannie  M. 
Wilkes  to  testify  in  this  cause. 

In  the  view  we  take  of  the  case,  it  is  not 
necessary  to  consider  the  errors  assigned  se- 
riatim. The  contest  in  the  lower  court  was 
a  three*slded  one;  the  widow,  Nannie  M. 
Wilkes,  supporting  the  will,  but  insisting 
that  the  clause  therein  restricting  her  income 
from  property  not  devised  to  her  in  fee  simple 
was  not  a  part  of  the  will;  the  collateral 
kin,  who  are  the  residuary  legatees,  contend- 
ing that  there  had  never  been  a  valid  cancel- 
lation of  the  words  "&  finds  it  necessary," 
and  that  those  words  remained  a  part  of  the 
will,  thereby  restricting  the  income  to  the 
widow  and  enlarging  the  provision  made  for 
them;  and  on  behalf  of  the  son,  Blrl  C. 
Wilkes,  it  was  contended  by  his  committee 
and  guardian  ad  litem  that  the  act  of  strik- 
ing out  these  words,  done  by  the  hand  of 
another  and  not  that  of  the  testator  in  the 
course  of  the  preparation  of  the  paper,  was 
such  as  to  destroy  the  holographic  character 
of  the  will  and  produce  intestacy. 

The  extended  and  learned  argument  of 
counsel  for  appellant  that  the  act  of  striking 
out  the  words  '*&  finds  it  necessary"  in  the 
testamentary  writing  in  question  was  an  act 
that  destroyed  the  holographic  character  of 
the  paper  as  a  will  and  produced  intestacy 
proceeds  upon  the  theory  that  Mrs.  Wilkes 
was  a  competent  witness  to  testify  in  this 
proceeding  that  she,  and  not  her  husband, 
the  testator,  drew  the  line  through  said 
words.  Her  statement,  in  substance,  is  that 
her  husband  was  preparing  his  will  in  their 
room  and  in  her  presence,  and  that,  before  he 
completed  the  same,  he  handed  the  paper  to 
her  and  asked  her  to  read  it  and  see  if  it 
suited  her;  that  she  took  the  paper,  read  it 
while  he  was  temporarily  out  of  the  room, 
and  when  he  returned  he  asked  her  how  It 
suited  her;  that  her  reply  was,  in  substance,, 
that  it  was  all  right,  with  the  exception  of 
the  words  "  *&  finds  it  necessary,'  and  I  have 
run  the  pencil  through  these  words  and 
struck  them  out,"  or  that  she  then  took  a 
pencil  and  with  his  sanction  and  by  bis  di- 
rection herself  drew  a  horizontal  line  through 
the  words  "&  finds  it  necessary,"  and  that 
the  testator  subsequently,  with  his  own  hand, 
completed  the  draft  of  the  paper,  signed  it, 
and  put  it  away. 

[1]  The  competency  of  Mrs.  Wilkes  as  a 
witness  was  objected  to  on  two  grounds:  (1) 
'*That  she  was  a  party  to  the  contract,  mattei 
and  transaction  which  is  the  subject  of  in- 
vestigation in  this  suit,  and  that  as  her  hus- 
band, the  other  party  thereto,  was  dead,  she 
was  incompetent  to  testify  under  section 
3346-a  of  the  Virginia  Code ;"  (2)  that  the  tes- 
timony which  she  was  called  upon  to  give 
consisted  of  communications  made  to  ber  by 
Mr.  Wilkes,  her  husband,  and  by  her  to  him 
during  coverture*  and  therefore^  under  sub- 


Va.) 


WILKES'  ADM'R  v.  WILKES 


747 


section  3  of  section  3346hi,  she  was  incom- 
petent to  testify  in  this  cause. 

The  trial  court  overruled  the  objections  to 
Mrs.  Wilkes  as  a  witness,  and  she  was  al- 
lowed to  testify  as  above  stated,  to  which 
ruling  appellees  duly  excepted. 

With  respect  to  the  first  ground  of  objec- 
tion to  Mrs.  Wilkes  as  a  witness,  we  deem  it 
only  necessary  to  say  that  it  has  been  recog- 
nized as  a  settled  rule  of  law  since  the  case 
of  Martz  v.  Martz,  25  Grat  (66  Va.)  361,  that 
a  will  is  the  ,sole  act  of  the  testator,  and 
its  execution  is  not  such  a  contract  or  trans- 
action as  comes  within  the  purview  of  the 
statute,  now  section  3346  of  the  Code,  which 
is  invoked  to  sustain  the  right  to  introduce 
Mrs.  Wilkes  as  a  witness  adverse  to  the 
interest  of  Birl  C.  Wilkes.  That  statute  has 
no  application  whatever  to  the  case  in  Judg- 
ment. Section  334&-a,  which  applied  to  and 
determined  the  competency  of  husband  and 
wife  as  witnesses  for  or  against  each  other, 
formerly  used  the  words  "contract  or  other 
transaction  which  is  the  subject  of  investi- 
gation,*' while,  as  the  section  now  appears  in 
the  Code,  the  words  "contract,  matter,  or 
transaction  which  is  the  subject  of  investiga- 
tion," are  used;  but  this  change  in  the  stat- 
ute, adding  the  word  "matter,"  does  not 
impair  the  force  and  e£fect  of  the  decision  in 
Martz  V.  Martz,  supra,  and  therefore  has  no 
material  bearing  upon  the  issue  in  this  case. 

[2]  The  competency  of  Mrs.  Wilkes  to  testi- 
fy in  the  case  is  to  be  determined  by  subdivi- 
sion 3  of  section  3346-na,  which  provides: 
"Neither  husband  nor  wife  shall,  without  the 
consent  of  the  other,  be  examined  in  any 
case  as  to  any  communication  made  by  the 
one  to  the  other  while  married,  nor  shall 
either  of  them  be  permitted,  ♦♦♦  to  re- 
veal in  testimony  after  the  marriage  rela- 
tion ceases  any  such  communication  made 
while  the  marriage  subsisted." 

The  language  of  the  statute  is  as  broad 
and  comprehensive  as  could  have  been  used 
to  express  the  intent  of  the  framers  thereof. 
It  is  founded  on  public  policy  and  applies  to 
"any  communication"  between  husband  and 
wife,  no  matter  what  its  nature,  whether  con- 
fidential or  not;  its  language  being  that 
neither  husband  nor  wife  shall,  without  the 
consent  of  the  other,  be  examined  in  any  case 
as  to  any  communication  made  by  the  one 
to  the  other,  and  it  would  therefore  seem  too 
clear  to  admit  of  argument  that  it  is  a  mat- 
ter of  no  consequence  by  whom  the  husband 
or  the  wife  may  be  called  as  a  witness  or  for 
what  purpose,  whether  for  or  against  each 
other. 

The  will  of  S.  M.  Wilkes,  deceased,  had 
been  previously  probated  in  ex  parte  proceed- 
ings on  the  motion  of  Mrs.  Wilkes,  but  there 
was  raised  a  question  whether  the  words  **& 
finds  it  necessary"  were  a  part  of  the  will 
as  probated  or  not,  and  it  was  to  determine 
that  question  and  for  that  purpose  alone  that 
this  suit  was  instituted. 


Mrs.  Wilkes*  and  Birl  TV^lkes'  representa- 
tives both  contended  that  those  words  had 
in  fact  been  canceled  by  the  hand  of  Mrs. 
Wilkes,  and  not  by  the  testator  himself,  but 
by  his  consent,  before  the  execution  of  the 
will,  and  were  not,  in  fact,  a  part  thereof; 
it  being  further  contended  on  behalf  of  Birl 
Wilkes  that,  if  such  were  the  fact,  then  in 
law  the  will  was  not  valid  as  a  holograph 
will;  while  the  collateral  kin  and  bene- 
ficiaries contended  that  those  words  were  not 
canceled,  but  remained  a  part  of  the  will. 

[3]  At  common  law,  Mrs.  Wilkes  would 
have  been  plainly  incompetent  as  a  witness 
in  the  case,  as  husband  and  wife  were  abso- 
lutely incompetent  to  testify  for  or  against 
each  other,  and  it  is  only  by  statute  that  this 
incompetency  has  been  partially  removed. 
In  other  states  this  incompetency  or  dis- 
ability has  been  removed  as  to  confidential 
communications,  but  our  statute  removing 
the  disability  excepts  from  its  operation  "any 
communication,"  and  does  not  limit  the  ex- 
ception to  "confidential  communications." 

The  facts  testified  to  by  Mrs.  Wilkes,  to 
prove  which  she  was  called  as  a  witness,  are 
communications  which  she  says  were  made 
to  her  by  her  husband  in  respect  to  his  will, 
which  he  was  then  drafting,  or  as  to  com- 
munications she  made  to  him  with  reference 
to  his  will,  or  as  to  communications  had  be- 
tween them  as  to  the  making  of  his  wlU,  etc. 
If  these  communications  are  not  within  the 
purview  and  meaning  of  the  statute,  it  would 
be  difilcult  indeed  to  determine  where  the 
line  of  demarcation  is  to  be  drawn.  When 
the  statute  says  "any  (which  includes  all) 
communications"  are  excluded,  unless  this 
plain  language  and  undoubted  meaning  of  the 
statute  is  to  be  ignored,  Mrs.  Wilkes  must 
be  excluded  as  a  witness  in  the  case.  We 
have  here  a  case  in  which  the  witness  deriv- 
ed her  knowledge  of  the  facts  as  to  which 
she  was  called  to  testify  from  her  relations 
to  the  testator.  It  cannot  be  conceived  that 
such  a  topic,  with  respect  to  which  she  was 
called  to  and  did  testify,  would  have  been 
the  subject  of  discussion  but  for  the  exist- 
ence of  such  relations  between  the  parties. 
The  purpose  of  the  introduction  of  Mrs. 
Wilkes  was  to  prove  facts  communicated  to 
her  by  her  husband  with  respect  to  the  dis- 
position of  his  property  by  will,  which,  if 
proven,  would  enlarge  her  interest  in  his 
estate  and  lessen  that  of  the  collateral  kin 
named  as  remaindermen.  This  is  not  all. 
To  admit  her  testimony  as  to  communica- 
tions between  her  and  her  husband  concern- 
ing the  disposition  of  his  property  by  will 
lays  the  only  foundation  for  the  contention 
that  is  made  on  this  appeal — ^that  S.  M. 
Wilkes  died  intestate,  and  therefore  his 
whole  estate  descended  to  his  insane  son 
and  only  child,  upon  whose  death  the  same 
would  become  the  property  of  the  witness, 
Mrs.  Wilkes,  and  that,  too,  in  face  of  the 
fact  that  the  will  of  the  husband  states  that. 
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upon  a  discussion  of  the  matter  between  him 
and  his  wife,  she  was  satisfied  with  the  pro- 
vision he  had  made  for  her. 

In  Leppla  y.  Minn.  Tribune  Ck).,  35  Minn. 
310,  29  N.  W.  127,  the  court,  in  construing 
Gen.  St  a  73,  §  10,  which  provided  that: 
"Neither  husband  nor  wife  can,  'during  mar- 
riage or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communica- 
tion made  by  the  one  to  the  other  during'mar* 
riage,' " — ^held  that  "this  Includes  all  private 
conversations  between  husband  and  wife, 
though  on  subjects  which  are  not  confidential 
in  their  nature." 

The  reason  for  the  rule  fixed  by  the  stat- 
ute is  very  clearly  stated  in  the  early  case 
of  Robin  and  others  v.  King,  2  Leigh  (20  Va.) 
140,  where  the  wife  was  held  not  to  be 
competent  to  testify  as  to  statements  She 
heard  her  husband  make  in  the  presence  of 
the  family  with  no  request  to  keep  them 
secret,  and  even  though  the  husband  was 
not  a  party  to  the  suit  and  though  the  hus- 
band was  dead.  In  the  opinion  of  the  court 
it  is  said :  "It  is  well  settled,  *that  husband 
and  wife  cannot  be  witnesses  for  each  other, 
because  their  Interests  are  identical,  nor 
against  each  other,  •  *  *  for  fear  of 
creating  distrus^  and  sowing  dlssentlons  be- 
tween them,  and  perhaps  occasioning  per- 
jury.' •  ♦  •  It  would  also  violate  that 
confidence,  which,  from  the  nature  of  the 
relation,  ought  to  be  regarded  as  sacred, 
and  would  be  arming  each  of  the  parties 
with  the  means  of  offense,  which  might  be 
used  for  very  dangerous  purposes.  So  Im- 
portant is Jbhis  rule  that  the  law  will  not  suf- 
fer it  to  be  broken  by  agreement;  for  in 
Barker  v.  Dixie  Rep.  Temp.  Hardw.  264, 
Lord  Hardwick  would  not  suffer  a  wife  to  be 
examined  against  her  husband,  though  he 
consented  that  she  might. 

"And  this  rule  is  adhered  to,  though  the 
marriage  tie '  be  dissolved  by  the  death  of 
one  of  the  parties,  or  by  divorce  (citing  cas- 
es). It  is  very  clear  from  these  and  other 
cases,  that  where  either  is  a  party,  the  other 
is  altogether  incompetent." 

[4]  Statutes  which  remove  merely  the  dis- 
qualification arising  from  interest  do  not  re- 
move the  disqualification  arising  from  the 
relation  of  husband  and  wife.  40  Cyc.  2210. 
See  the  same  authority  at  pp.  2356,  2357. 

In  10  Ency.  of  Evidence,  at  page  165  et 
seq.,  the  rule  is  thus  stated:  "Neither  hus- 
band nor  wife  can  testify  as  to  any  com- 
munications between  them  made  during  the 
existence  of  the  marriage  relation. 

"Change  of  common-law  rule  by  making 
one  spouse  a  competent  witness  against  the 
other  does  not  affect  the  rule  against  dis- 
closure of  marital  communications.  Nor  does 
the  statute  permitting  a  party  to  an  action 
to  call  his  adversary  as  a  witness. 

"The  rule  Is  not  based  upon  the  common- 
law  fiction  ol  the  identity  of  husband  and 


wife,  nor  upon  any  actual,  voluntary  confi- 
dence reposed  in  one  spouse  by  the  other, 
but  upon  the  peculiar  nature  of  the  marriage 
relation. 

"Whether  a  communication  Is  tx)  be  consid- 
ered as  confidential  depends  upon  its  char- 
acter, as  well  as  upon  the  relation  of  the 
parties.  If  the  topic  is  such  as  would  not 
have  been  discussed  by  husband  and  wife 
but  for  the  relation  between  them,  commu- 
nications on  the  subject  are  privileged. 

"But  it  has  been  held  that  all  communica- 
tions betweai  husband  and  wife  are  privi- 
leged, and  the  rule  is  not  limited  to  commu- 
nications concerning  subjects  which  are  con- 
fidential in  their  nature." 

Among  the  cases  dted  by  the  author  Just 
quoted  is  Walker's  Ex'r  v.  Sanborn,  46  Me. 
470,  where  the  court  says  that  communica- 
tions between  husband  and  wife  are  sacred, 
and  adds:  "The  exclusion,  on  this  latter 
ground,  rests  not  upon  the  nature  of  the  evi- 
dence, but  upon  the  source  or  mode  in  which 
the  knowledge  is  obtained  by  the  husband 
or  wife."  See,  also.  State  ▼.  Jolly,  20  N.  C. 
110,  32  Am.  Dec.  656,  and  Stickney  v.  Stick- 
ney,  131  U.  S.  227,  9  Sup.  Ct  677,  83  L.  Ed. 
136,  where  a  similar  statute  to  ours  was  be- 
ing dealt  with. 

In  Wall  V.  Dlmmet,  132  Ky.  747. 117  8,  W. 
299,  it  was  held  that  a  wife  could  not  testify 
that  her  husband  showed  her  certain  letters 
and  afterwards  destroyed  them. 

In  Leppla  v.  Minn.  Tribune  Ck).,  supra,  the 
contention  was  made  that  the  statute  only 
applied  to  communications  of  a  confidential 
nature,  but  the  court  said  that  the  language 
of  the  statute  would  not  admit  of  such  lim- 
itations. "The  word  'communication*  is  used 
(as  in  subdivision  3  of  section  3346-2,  supra) 
without  qualification,  and  any  such  limita- 
tion as  that  suggested  would  be  extremely 
difficult  of  application ;  It  would  introduce  a 
separate  issue  in  each  case  as  to  whether  or 
not  the  communication  was  of  a  confidential 
character.  To  enable  the  court  to  Judge  as 
to  its  character,  the  communication  would 
have  to  be  disclosed,  and  so  the  very  mis- 
chief committed  which  was  designed  to  be 
prevented." 

The  same  rule  was  followed  in  Campbell  v« 
C^ace,  12  R.  I.  333,  construing  a  statute 
which,  after  making  husband  and  wife  com- 
petent as  witnesses,  provided  that:  "Neither 
shall  be  permitted  to  give  any  testimony 
tending  to  criminate  the  other,  or  to  disclose 
any  communication  made  to  him  or  her  by 
the  other  during  their  marriage." 

Speaking  of  a  similar  statute,  the  court,  in 
Reeves  v.  Herr,  59  111.  81,  says:  "We  do  not 
find  from  the  authorities  that  this  rule  of  ex- 
clusion is  confined  to  subjects  which  are  con- 
fidential in  their  nature,  and  we  think  it 
should  apply  whenever  the  wife  is  called  up- 
on to  disclose  any  matter  which  came  to  her 
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knowledge  in  oonseqnenoe  of  the  marriage 
relation." 

A  stronger  case  could  not,  In  our  view,  be 
made  than  Is  made  by  the  facts  appearing  in 
this  record  for  the  application  of  the  rule  pre- 
scribed by  our  statute,  supra,  construed  in 
the  light  of  the  authorities  construing  simi- 
lar statutes.  These  authorities  are  conclu- 
sive that  Mrs.  Wilkes  was  an  Incompetent 
witness  to  testify  in  the  case,  no  matter  by 
whom  called ;  therefore  the  evidence  she  was 
called  on  to  give  and  was  allowed  to  give 
should  have  been  excluded. 

[6,6]  With  the  testimony  of  Mrs.  Wilkes 
out  of  the  case,  there  is  no  evidence  whatever 
to  show  how,  when,  or  by  whom  the  mark, 
by  which  it  is  claimed  that  the  words  **&  finds 
it  necessary,"  were  canceled,  was  made,  or 
whether  intended  to  dancel  or  strike  out  these 
words  as  a  part  of  the  testamentary  paper. 
It  is  clearly  proven,  in  fact  not  controverted, 
that  the  whole  writing,  including  his  signa- 
ture^ is  in  the  handwriting  of  the  testator, 
and  quite  naturally  the  witnesses  examined 
on  the  subject  were  unable  to  say  whether 
or  not  the  mark  through  the  words  **&  finds 
it  necessary"  were  made  by  the  same  hand 
that  wrote  the  balance  of  the  paper  and  the 
signature  thereto. 

We  have  examined  the  original  will,  reach- 
ing the  conclusion  that  the  mark  in  question 
through  the  words  '*&  finds  it  necessary"  was 
Intended  and  was  sufficient  to  strike  out 
those  words  as  a  part  of  the  will,  and,  in  the 
absence  of  proof  to  the  contrary,  it  was  to  be 
presumed  that  the  act  of  striking  out  those 
words  by  running  the  mark  through  them,  or 
to  a  sufficient  extent  to  indicate  an  intention 
to  strike  them  out*  as  a  part  of  the  will,  was 
done  by  the  testator's  own  hand. 

The  Jury  responding  to  the  Issue  submitted 
to  them,  having  found  by  their  verdict  that 
all  of  the  paper  purporting  to  be  the  last 
will  and  testament  of  S.  M.  Wilkes  exhibited 
to  them,  "with  the  exception  of  and  excluding 
the  words  and  characters  therein,  to  wit,  '& 
finds  it  necessary,'  is  the  last  will  and  testa- 
ment of  S.  M.  Wilkes,  the  errors  of  the  trial 
court  in  admitting  the  testimony  given  by 
Mrs.  Wilkes,  and  in  instructing  the  Jury  that, 
no  matter  how  slight  or  faint  the  cancella- 
tion marks  in  question  are,  yet  if  placed  there 
by  his  direction  or  consent  they  were  effec- 
tual to  cancel  the  words  In  question,  and 
that,  if  the  testator  merely  "directed"  the 
words  in  question  to  be  canceled,  it  would 
be  sufficient  to  operate  as  a  cancellation  with- 
out actual  cancellation  iA  fact,  were  harmless 
errors. 

The  Jury,  upon  sufficient  evidence,  without 
that  given  by  Mrs.  Wilkes,  having  returned 
a  finding  in  accordance  with  the  views  ex- 
pressed in  this  opinion,  which  was  approved 
by  the  trial  court,  it  follows  that  the  decree 
appealed  from  has  to  be  affirmed. 

Affirmed. 


(U5  Va.  376) 
SOUTHBKN  BY.  CO.  v.  GBUBBS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

15,  1914.) 

1.  Daicagbs   (I  215*)— Punitive   Dahaqxs— 
Instbuction— Construction  . 

In  an  action  against  a  railroad  company 
for  damages  for  an  assault  by  defendant's  con- 
ductor, an  Instruction  that  the  jury  should 
award  such  damages  as  they  deemed  proper 
compensation,  "and  In  arriving  at  the  sum  to  be 
awarded,  they  may  take  into  consideration 
whether  or  not  the  injuries  were  wantonly  in- 
flicted," dearly  allowed  pnnitive  damages,  and 
was  erroneous,  where  there  was  no  evidence  to 
show  that  the  company  authorized  or  ratified 
the  assault 

[Ed.  Note.-*For  other  eases,  see  Damages, 
Cent.  Dig.  §§  54S-547;   Dec.  Dig.  |  215.*] 


2.  Carbisbs   (S  819*)— PuNinvK  Damaqi 

Mastbb  and  Servant. 

A  railroad  company  is  not  liable  for  puni- 
tive damages  in  an  action  for  assault  by  its 
conductor,  unless  it  authorised  or  ratified  the 
act 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1338-1S45;  Dec.  Dig.  f  319.*] 

8.  Cabbiers  (§  288*)— ToBT»— Ratification. 
The  failure  of  a  railroad  to  discharge  a 
conductor,  prior  to  trial  who  was  charged  with 
assault  in  such  action  for  damages,  was  not  a 
ratification  of  the  alleged  assault 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §!  1119-1124,  1140.  1141;  Dee.  Dig. 
§  283.*] 

4.  TBIAL    (8    295*)— iNBTBUOnONS— O0N8TBUO- 

TioN— Undue  Emphasis. 

An  instruction  that  if  the  plaintiff  was  vio- 
lently assaulted  and  choked  by  the  conductor 
only  because  he  refused  and  failed  to  pay  ^dl 
fare,  and  without  doing  anything  to  Justi^  the 
assault,  they  must  find  for  plaintiff  does  not  un- 
duly emphasize  plaintiff's  theory  of  the  case, 
where  defendant's  theory  was  correctiy  and 
strongly  presented  in  a  number  of  instructions 
given  for  both  the.  plaintiff  and  the  defendant, 
as  instructions  should  be  read  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
I>ig.  §f  703-717;    Dec.  Dig.  {  295.*] 

5.  Damages   (§   216*)— iNSTBUcnoNfiH-Lnnr- 
ING  Damages. 

An  instruction  that  if  the  jury  believed  the 
plaintiff  was  entitied  to  recover  they  should 
assess  his  damages  "at  such  sum  as  will  com- 
pensate him  for  such  physical  Injuries  and 
mental  sufferings,  if  any,  as  were  occasioned 
by  such  assault,  not  exceeding  the  sum  of  $10,- 

000  claimed  in  the  declaration,**  was  not  erro- 
neous as  giving  the  jury  to  understand  that 
there  Was  no  hmlt  to  the  damage  tbey  might 
award,  except  the  $10,000  claimed  in  the  decla- 
ration. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  If  548-555;   Dec.  Dig.  |  216.*] 

6.  Cabbiebs  (J   283*)— Passenqebs— Assault 

BT  CONDUCTOB— RATIFIOATION. 

In  an  action  against  a  railroad  for  dam- 
ages for  an  assault  by  a  conductor,  It  is  not 
necessary  to  prove  that  the  conductor  was  pre- 
viously authorized  by  the  defendant  to  commit 
the  wrong  complained  of,  or  that  the  wrong  had 
been  ratified. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1119-1124,  1140, 1141 ;  Dec.  Dig. 

1  283.*] 
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7.  Carriers  (|  283*)— Passengers— Conduc- 
tor AS  Peace  Officer— Liabilitt  fob  As- 

SAT7I.T. 

Code  1904,  §  1294d,  par.  45,  making. the 
coDductor  a  peace  officer  of  the  state,  does  not 
release  common  carriers  from  the  duty  to  dili- 
gently care  for  their  passengers,  and  does  not 
withdraw  their  liability  for  an  assault  or  9ther 
wrong  on  the  ground  that  the  conductor  is  an 
officer  of  the  state,  and  not  Within  the  control 
of  the  carrier. 

[Ed.  Note.— Pop  other  cases,  see  Carriers, 
Cent  Dig.  §§  U19-1124,  1140,  1141;  Dec. 
Dig.  I  283.*] 

8.  Carribbs  (§  320*)— Conductor  as  Pbaos 
Officer— Pbesumptio  NS— Duties. 

The  functions  of  a  conductor  are  primarily 
as  representative  of  the  railroad  company,  and 
his  duty  to  a  passenger  is  the  same  as  that  of 
the  company,  and  his  duties  as  conservator  of 
the  peace  given  him  by  Code  1904,  §  1294d,  par. 
45,  are  merely  incidental,  and  it  is  a  question 
for  the  jury  to  determine  whether  a  conductor 
was,  in  fact  and  in  good  faith,  acting  in  the 
capacity  of  a  conservator  of  the  peace,  and  not 
in  his  capacity  of  conductor,  where  he  assaults 
a  passenger,  and  the  company  must  show  the 
necessity  and  good  faith  of  any  such  transac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Die.  §§  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217-1233,  1244,  1248,  1315- 
1325;   Dec.  Dig.  §  320.*] 

9.  Carriers  (|  320*)— Failure  to  Pay  Full 
Fare— Trespasser— Question  for  Jury. 

In  an  action  for  damages  for  assault  by  a 
railroad  conductor,  where  there  was  evidence 
that  the  ticket  office  was  closed,  that  plaintiff 
paid  the  price  of  the  ticket  to  the  collector  on 
the  train,  who  accepted  it,  and  did  not  have  the 
10  cents  required  to  be  deposited  with  cash 
fares,  the  question  whether  plaintifif  was  a  tres- 
passer and  justified  the  conductor  in  arrest- 
mg  and  assaulting  him  was  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217-1233,  1244,  1248,  1315- 
1325;    Dec.  Dig.  §  320. ♦] 

Error  to  Circuit  Court,  Campbell  County. 

Action  by  William  T.  Grubbs  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Coleman,  Easley  &  Coleman,  of  Ljmchburg, 
for  plaintiff  in  error.  Don.  P.  Halsey  and 
Volney  B.  Howard,  both  of  Lynchburg,  for 
defendant  in  error. 

HARRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  by  William  T.  Grubbs 
to  recover  of  the  Southern  Railway  Company 
damages  for  injuries  alleged  to  have  been 
sustained  by  him  while  a  passenger  on  one 
of  the  defendant's  trains.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff,  to  which 
^  this  writ  of  error  was  awarded. 

It  appears  that  the  plaintiff  boarded 'the 
defendant's  passenger  train  at  Altavista; 
his  destination  being  Lynchburg.  While  or- 
dinarily the  conductor  of  a  train  takes  up 
tickets  and  collects  fares,  it  appears  that  on 
this  train  another  employ^,  designated  as  a 
"ticket  collector,**  was  solely  charged  with 
that  duty.    It  further  appears  that  when  ap- 


proached by  the  ticket  collector,  the  plaintiff 
handed  him  65  cents,  the  price  of  a  ticket 
from  AltaVista  to  Lynchburg.  Thereupon 
the  collector  told  the  plaintiff  that  he  would 
have  to  pay  10  cents  additional,  as  he  had  no 
ticket,  for  which  he  would  give  him  a  "draw 
back  ticket'*  redeemable  at  any  station  or 
ticket  agency  of  the  company  on  presenta- 
tion. The  plaintiff  refused  to  pay  the  ad- 
ditional 10  cents,  claiming  that  the  ticket 
window  at  Altavista  where  he  boarded  the 
train  was  closed,  that  he  could  not  get  a  tick- 
et, and  that  he  could  pay  no  more. 

The  evidence  tends  to  show  that  tlie  plain- 
tiff became  excited  and  noisy,  and  that  the 
ticket  collector  desisted  and  called  the  con- 
ductor. The  evidence  of  the  plaintiff  tends 
to  show  that  immediately  upon  the  arrival  of 
the  conductor,  he  violently  assaulted  the 
plaintiff,  striking  him  in  the  face  and  chok- 
ing him,  and  after  vilely  abusing  him  and  in- 
sulting him,  threw  him  across  the  arm  of  the 
seat  and  injured  his  back.  The  evidence  as 
to  the  plaintiff's  conduct  and  also  as  to  that 
of  the  conductor,  is  conflicting  and  no  at- 
tempt has  been  made  to  do  more  than  state 
it  sufficiently  to  show  the  character  of  the 
case  which  was  submitted  to  the  Jury. 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  giving  for  the  plaintiff  the 
sixth  instruction,  which  is  as  follows : 

**The  court  instructs  the  Jury  that  if  they 
shall  find  for  the  plaintiff,  in  ascertaining 
the  damages  they  should  take  into  considera- 
tion the  bodily  harm,  humiliation,  and  men- 
tal distress,  if  any,  which  may  have  he&a, 
suffered  by  the  plaintiff,  and  they  should 
award  him  such  damages  as  they  shall  deem 
proper  compensation  therefor,  and  in  arriv- 
ing at  the  sum  to  be  awarded  they  may  take 
into  consideration  whether  or  not  the  said 
injuries  were  wantonly  inflicted.** 

The  latter  part  of  this  instruction  very 
plainly  told  the  Jury  that  they  might  award 
punitive  or  exemplary  damages.  The  lan- 
guage, "and  in  arriving  at  the  sum  to  be 
awarded  they  may  take  into  consideration 
whether  or  not  the  said  injuries  were  wan- 
tonly inflicted,"  would  be  meaningless  unless 
it  was  intended  to  authorize  the  ascertain- 
ment of  vindictive  damages.  There  is  no  ev- 
idence that  the  conduct  of  the  conductor  in 
this  case  was  authorized,  or  that  it  was  rat- 
ified or  approved  by  the  defendant  com- 
pany. 

[2]  In  the  case  of  N.  &  W.  Ry.  Co.  v.  Neely, 
91  Va.  539,  22  S.  £2.  367,  it  is  said  that,  while 
a  master  is  liable,  to  the  extent  of  compen- 
satory damages,  for  the  unlawful  act  of  his 
agent  committed  in  the  course  of  his  em- 
ployment, whether  ratified  or  not,  that  in  or- 
der to  recover  punitive  damages  of  the  mas- 
ter for  the  tortious  act  of  the  servant,  rati- 
fication by  the  master  must  be  shown.  And 
in  the  case  of  Sun  Life  Ins.  Co.  v.  Bailey,  101 
Va.  443,  44  S.  E.  692,  it  is  held  that  an  action 
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against  a  corporation  to  recover  damages  for 
the  publication  by  its  agent  of  a  libel,  if  tbe 
publication  was  not  preyiously  authorized 
or  subsequently  ratified  by  the  defendant,  the 
plaintiff  could  recover  only  actual  or  com- 
pensatory damages,  citing,  among  other  cas- 
es. Lake  Shore,  etc.,  Ck>.  v.  Prentice,  147  U.  S. 
101,  13  Sup.  Ct  261,  37  L.  Ed.  97,  wherein 
Mr.  Justice  Gray,  delivering  the  opinion  of 
the  court,  said:  "In  this  court  the  doctrine 
Is  well  settled  that  in  actions  of  tort  the  Jury, 
in  addition  to  the  sum  awarded  by  way  of 
compensation  for  the  plaintiffs  injury,  may 
award  exemplary,  punitive,  or  vindictive 
damages,  sometimes  called  'smart  money,' 
if  the  defendant  has  acted  wantonly,  or  op- 
pressively, or  with  such  malice  as  implies  a 
spirit  of  mischief  or  criminal  indifference  to 
civil  obligations;  but  such  guilty  intention 
on  the  part  of  the  defendant  is  required  in 
order  to  charge  him  with  exemplary  or  pu- 
nitive damages.  ♦  •  ♦  Exemplary  or  pu- 
nitive damages,  being  awarded,  not  by  way 
of  compensation  to  the  sufferer,  but  by  way 
of  punishment  of  the  offender,  and  as  a  warn- 
ing to  others,  can  only  be  awarded  against 
one  who  has  participated  in  the  offense.  A 
principal,  therefore,  though  of  course  liable 
to  make  compensation  for  injuries  done  by 
his  agent  within  the  scope  of  his  employ- 
ment, cannot  be  held  for  exemplary  or  pu- 
nitive damages,  merely  by  reason  of  wanton, 
oppressive,  or  malicious  intent  on  the  part 
of  the  agent.'* 

In  N.  &  W.  R.  Co.  V.  Lipscomb,  90  Va.  137, 
17  S.  E.  809,  20  L.  R.  A.  817,  this  court  quot- 
ed as  follows  from  Hagan  v.  Providence  R. 
Co.,  3  R.  I.  88,  91,  62  Am.  Dea  377,  cited  also 
in  147  U.  S.,  13  Sup.  Ct,  37  L.  Ed.,  as  fol- 
lows: "We  do  not  see  how  such  damages 
can  be  allowed  when  the  principal  is  prose- 
cuted for  the  tortious  act  of  his  servant,  un- 
less there  is  proof  in  the  cause  to  implicate 
the  principal  and  make  him  particeps  crim- 
inis  of  Ills  agent's  acts.  No  man  should  be 
punished  for  that  of  which  he  is  not  guilty. 
When  the  proof  does  not  implicate  the  prin- 
cipal, and,  however  wicked  the  servant  may 
have  been,  the  principal  neither  expressly 
nor  impliedly  authorizes  or  ratifies  the  act, 
and  the  criminality  of  it  is  as  much  against 
him  as  against  any  other  member  of  society, 
we  think  it  is  quite  enough  that  he  shall  be 
liable  in  compensatory  damages  for  the  inju- 
ry sustained  in  consequence  of  the  wrongful 
act  of  a  person  acting  as  his  servant" 

[3]  The  plaintiff  relies  upon  the  failure  of 
the  defendant  company  to  discharge  the  con- 
ductor, before  trial,  as  a  ratification  of*  the 
conductor's  alleged  wrongful  act  This  posi- 
tion is  not  tenable. 

As  said  in  Toledo  R.  Co.  v.  Gordon,  143 
Fed.  95,  74  C.  C.  A.  289:  "It  would  indeed 
be  a  harsh  rule — ^harsh  in  its  effect  on  all  em- 
ployes— ^that  would  hold  a  railroad  company 
to  have  ratified  the  employe's  act  merely 
(•ecause   before  trial  the  employ^  was  not 


discharged.  Such  a  rule  would  put  their  con- 
tinued employment  in  Jeopardy  every  time 
an  accident  occurred,  not  because  the  em- 
ploy6  was  shown  to  have  been  guilty  of  wan- 
ton conduct,  but  because  the  railway  com- 
pany stood  in  danger  that  wantonness  might 
be  established." 

In  the  light  of  the  authorities  cited  we  are 
of  opinion  that  the  plaintiffs  sixth  Instruc- 
tion was  erroneous,  and  should  not  have  bees, 
given. 

[4,  5]  The  second  assignment  of  error  is  tO' 
the  action  of  the  court  in  giving  the  plain- 
tiff's fourth  instruction. 

In  brief,  this  instruction  told  the  Jury  that 
if  they  believed  from  the  evidence  that  the 
plaintiff  was  violently  assaulted  and  choked 
by  the  conductor  only  because  he  refused 
and  failed  to  pay  full  fare  and  without  doing 
anything  to  Justify  the  assault,  they  must 
find  for  the  plaintiff  and  assess  his  damages 
at  such  sum  as  will  compensate  him  for  such 
physical  injuries  and  mental  sufferings,  if 
any,  as  were  occasioned  by  such  assault,  not 
exceeding  the  sum  of  $10,000  claimed  in  the 
declaration. 

This  instruction  does  not,  as  contended, 
unduly  emphasize  the  plaintiff's  theory  of  the 
case.  Instructions  must  be  read  as  a  whole. 
When  this  is  done,  it  is  seen  that  the  defend- 
ant's theory  of  the  case  was  correctly  and 
strongly  presented  in  a  number  of  instruc- 
tions given  for  both  the  plaintiff  and  the  de- 
fendant, so  that  the  defendant  could  not  have 
been  prejudiced  by  the  form  of  this  instruc- 
tion. Nor  is  there  any  merit  in  the  conten- 
tion that  the  last  clause  of  the  instruction 
gave  the  Jury  to  understand  that  there  was 
no  limit  to  the  damage  they  might  award  ex- 
cept the  $10,000  claimed  In  the  declaration. 
On  the  contrary,  the  Jury  were  expressly 
limited  in  their  ascertainment  of  damages,  if 
they  believed  the  plaintiff  was  entitled  to 
recover,  to  auch  sum  as  toould  compensate 
him  for  such  physical  injuries  and  mental 
sufferings  as  were  occasioned  by  the  assault. 
The  reference  to  the  damage  claimed  in  the 
declairation  was  merely  to  inform  the  Jury 
that  in  no  event  could  they  exceed  that  limit 

[6]  The  third  assignment  of  error  is  to  the 
action  of  the  court  in  refusing  certain  in- 
structions asked  for  by  the  defendant  com- 
pany. 

Instruction  No.  1,  asked  for  by  the  defend- 
ant, is  very  involved  and  difficult  to  under- 
stand. Its  purpose  seems  to  be  to  perempto- 
rily tell  the  Jury  that  they  must  find  for  the 
defendant,  because  there  was  no  evidence 
that  the  conductor,  or  the  ticket  collector  and 
baggage  master,  who  were  called  by  the  con- 
ductor to  his  assistance,  were  acting  with- 
in the  scope  of  their  employment  or  in  the 
line  of  duty  conferred  upon  them  at  the 
time  the  alleged  wrongs  were  inflicted  upon 
the  plaintiff. 

The  effect  of  this  instruction  is  to  an- 
nounce the  doctrine  that  a  carrier  of  pas- 
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sengers  cannot  be  held  liable  for  compensatory 
damages  to  a  passenger  who  has  been  mal- 
treated by  its  officials  in  charge  of  its  train, 
unless  he  proves  that  such  employes  were 
previously  authorize^  by  the  defendant  to 
commit  the  wrong  complained  of,  or  that 
their  conduct  was  subsequently  ratified.  The 
contrary  is  abundantly  shown  to  be  the  law 
by  the  authorities  already  cited. 

[7]  No  comment  upon  instruction  No.  2, 
asked  for  by  the  defendant,  is  necessary, 
further  than  to  say  that  it  is  amenable  to 
the  same  objection  pointed  out  with  respect 
to  No.  1,  and  was  therefore  properly  refus- 
ed. In  support  of  these  instructions  the  de- 
fendant relies  upon  the  Code,  |  1294d,  par. 
45,  which  constitutes  the  conductor  a  peace 
officer  of  the  state,  and  insists  that  the  only 
authority  the  conductor  has  with  reference 
to  passengers  is  derived  from  that  statute, 
and,  therefore,  that  the  conductor  is  not  an 
officer  of  the  company  at  all,  but  an  officer 
of  the  state;  that,  being  an  officer  of  the 
state,  the  defendant  company  is  not  respon- 
sible for  his  conduct,  and  cannot  be  held 
liable  upon  any  supposed  duty  of  protection 
that  it  owed  the  plaintiff. 

It  is  sufficient  to  say  that  the  statute  men- 
tioned was  never  intended  to  release  com- 
mon carriers  from  the  high  and  important 
duty  resting  upon  them  to  diligently  care  for 
and  protect  their  passengers.  Its  object  was 
to  increase  their  f&cility  *for  afTording  the 
traveling  public  protection  by  making  their 
conductors  conservators  of  the  peace.  Gil- 
lingham  v.  Ohio  River  B.  Ck).,  85  W«  Ya.  588, 
X4  S.  E.  243,  14  Ia  B.  A.  798,  29  Am.  St  Bep. 
827. 

No  objection  is  assigned  to  the  court's  re- 
fusal to  give  instruction  No.  3.  This  instruc- 
tion was  clearly  unsound,  and  therefore  prop- 
erly rejected. 

[8]  Instructions  Nos.  4  and  7  relate  to  the 
same  subject  and  will  be  considered  togeth- 
er. No.  4,  in  effect,  told  the  jury  that  the 
conductor  could  alone  determine  in  what  ca- 
pacity he  acted  in  making  the  alleged  as- 
sault on  the  plaintiff,  whether  as  conductor 
or  conservator  of  the  peace,  and  that  he, 
having  testified  that  he  acted  in  his  charac- 
ter as  conservator  of  the  peace,  without 
countervailing  evidence,  they  must  find  for 
the  defendant;  the  prima  fade  presumption 
of  the  law  being  that  the  conductor  did  act 
in  his  capacity  as  a  conservator  of  the  peace. 
By  instruction  No.  7  the  jury  were  told,  not 
only  that  a  conductor  was  a  conservator  of 
the  peace,  but  that  the  defendant  company 
was  not  liable  for  any  act  of  his,  as  such, 
even  though  he  exceeded  his  authority  and 
his  act  was  unlawful. 

The  effect  of  these  instructions  was  to 
make  the  mere  claim  of  the  conductor  that 
he  was  acting  as  a  conservator  of  the  peace 
conclusive  of  the  case,  as  a  presumption  of 
law,  without  regard  to  whether  the  facts 
and  circumstances  of  the  case  Justified  his 


course  of  conduct  In  other  words,  the  con- 
tention is  that,  being  a  conservator  of  the 
peace  he  is  thereby  taken  out  of  the  control 
of  the  company,  and  out  of  the  sphere  of 
the  company's  responsibility  for  his  acts, 
provided  he  chooses  to  assume  to  act  under 
the  guise  of  a  conservator  of  the  peace, 
without  any  reference  to  the  question  wheth- 
er or  not  he  was,  in  good  faith,  justified 
in  assuming  that  role. 

The  functions  of  a  conductor  are  primarily 
as  a  representative  of  the  railroad  compa- 
ny, and  his  duty  to  the  passenger  is  the  same 
as  that  of  the  company.  His  duties  as  a 
conservator  of  the  peace  are  merely  inciden- 
tal to  his  office  of  conductor.  Neither  he 
nor  his  company  can  make  use  of  his  ind* 
dental  functions  as  a  conservator  of  the 
peace  as  a  pretext  to  shield  themselves  from 
liability  for  his  wrongful  and  oppressive  acts 
as  conductor.  The  instructions  under  con- 
sideration would  afford  railroad  companies 
a  ready  means  of  escape  from  all  responsi- 
bility to  passengers  who  were  wrongfully 
maltreated  by  conductors.  It  is  a  question 
for  the  jury  to  determine,  upon  all  the  facts 
and  circumstances  of  the  case,  whether  or 
not  the  conductor  was,  in  fftct  and  in  good 
fbith,  acting  in  the  capacity  of  a  conserva- 
tor of  the  peace,  and  not  in  his  capacity  of 
conductor;  and  if  it  is  relied  on  to  shield 
the  company  from  liability,  the  company 
must  show  the  necessity  and  good  faith  of 
the  transaction.  It  follows  from  what  has 
been  said  that  these  two  instructions  were 
properly  refused. 

[9]  Instructions  6,  0,  10,  and  11,  which 
were  properly  refused,  cover  the  same 
ground,  and  will  be  briefly  considered  to- 
gether. By  each  6f  these  instructions  the 
jury  was,  in  effect,  told  that  the  plaintiff 
was  not  a  passenger  at  all,  but  a  trespasser. 
They  are  all  based  upon  the  isolated  fact 
that  the  plaintiff  did  not  pay  without  pro- 
test the  additional  10  cents  that  was  de- 
manded of  him  by  the  ticket  collector.  They 
each  ignore  the  conceded  fact  that  the  plain- 
tiff paid  65  cents,  the  price  of  a  ticket  from 
AltaVista  to  his  destination,  which  the  col- 
lector received  and  kept  and  wholly  disre-. 
gard  all  the  other  evidence  in  the  case 
which  tends  to  show  that  when  the  plain- 
tiff arrived  at  the  station  the  ticket  office 
was  closed  so  that  he  could  not  buy  a  tick- 
et, and  that  he  had  no  more  money  than  the 
65  cents  and  was  therefore  powerless  to 
pay  the  additional  10  centa  The  instruc- 
tions rest  alone  upon  the  bare  fact  that  the 
plaintiff  failed  to  pay  the  10  cents*  and 
thereby  lost  his  rights  as  a  passenger,  and 
justified  his  immediate  arrest  by  the  con- 
ductor as  a  wrongdoer.  It  was  the  prov- 
ince of  the  Jury  to  determine,  upon  all  the 
facts  and  circumstances  shown  of  record, 
and  under  proper  instructionB,  whether  or 
not  the  plaintiff  was  a  passenger,  and  wheth- 
er, under  all  the  circumstances^  the  oondu^ 
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tor  was  justified  in  tlie  yiolent  and  injuri- 
ous assault  he  is  alleged  to  have  made  up- 
on him. 

For  the  error  of  the  court  in  giving  in- 
struction 6  for  the  plaintifl,  which  author^ 
izes  the  Jury  to  assess  the  defendant  com- 
pany with  punitLve  damages,  the  judgment 
complained  of  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  case  remanded 
for  a  new  trial,  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Beversed. 

(115  Ya.  865) 

SHESNAKDOAH  LIME  GO.  et  aL  v.  HANN, 

Governor,  et  aL 

(Supreme  Court  of  Appeals  of  Virgiiiia.    Jan. 

15,  1918.) 

!•  Statutes  (S  181*)— Construction— Intent. 
A  purpose  or  intent  contrary  to  that  dear- 
ly indicated  by  an  act  cannot  be  attributed  to 
the  Liegislature  in  passing  it 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  li  259,  263;  Dec.  Dig.  |  181.*] 

2.  States  (|  119*)  —  *'Intebnai.  Ixpbovb- 
mbnt." 

Machinery  for  grinding  oyster  shells  and 
limestone,  and  temporary  structures  for  such 
work  and  for  housing  convicts  pending  it,  pro- 
vided for  by  Convict  lime  Grinding  Act  (Acts 
1912,  c.  296),  relative  to  employment  by  the 
state  of  certain   classes   of  convicts  in  such 

f rinding,  are  not  internal  improvements,  with- 
a  Const  1902,  |  185  (Code  1904,  p.  cdziz), 
prohibiting  the  state  becoming  a  party  to  or  in- 
terested in  "any  work  of  mtemal  improve- 
ment," except  public  roads. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  118;   Dec.  Dig.  §  119.* 

For  other  definitions,  see  Words  aiid  Phras- 
es, vol.  4,  pp.  8717-3720.1 

8.  Convictb    (§   7*)  —  Employment  —  Police 

Po^irBB 

Convict  liftie  Grinding  Act  (Acts  1912,  c 
296),  providing  for  employment  by  the  state, 
in  grinding  oyster  shells  and  limestone,  of  con- 
victs who  cannot  be  used  in  the  usual  employ- 
ments, is  a  valid  exercise  by  the  state  of  its 
police  power. 

[Eid.  Note.— For  other  cases,  see  Convicts, 
Dec.  Dig.  §  7.*] 

4.  States  (§  119*)— Apphopblations  fob  Pri- 
vate PUBPOSB. 

Convict  Lime  Grinding  Act  (Acts  1912,  c. 
295),  relative  to  employment  by  the  state  of 
certain  classes  of  convicts  in  grinding  oyster 
shells  and  limestone,  does  not,  by  its  appro- 
priation to  carry  the  act  into  effect,  appro- 
priate public  funds  for  a  private  purpose,  in 
contravention  of  Const  1902.  §  188  (Code  1904, 
p.  cclxx);  the  purpose  of  tne  act,  to  furnish 
employment  to  convicts,  being  a  public  one. 

[Ed.  Note^— For  other  cases,  see  States,  Cent. 
Dig.  i  118;  Dec.  Dig.  §  119.*] 

6.  Constitutional  Law  (S  278*)— Convicts 
d  7*)— Due  Pbocess— Sellino  Fboduots  of 
Convict  Labob. 

Convict  lime  Grindine  Act  (Acts  1912,  c. 
295),  providing;  for  employment  of  certain 
classes  of  convicts  in  grinding  oyster  shells  and 
limestone,  does  not  by  any  injury  to  private 
manufacturers,  from  its  incidental  provisions 
for  sale  of  the  product  of  the  work,  take  their 


proper^   without    due    process,    contrary    to 
Const.  tJ.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent.  Dig.  {|  763,  765,  767-770, 
772-777,  779-806.  808-«10.  816-824,  907-924, 
942:  Dec.  Dig.  f  278;*  ConvicU,  Dec  Dig. 
§7.*] 

Appeal  from  Circuit  Court  of  City  of  Blch- 
mond. 

Suit  by  the  Shenandoah  Lime  Company 
and  others  against  William  Hodges  Mann, 
Governor  of  Virginia,  and  others,  for  injunc- 
tion. Bill  dismissed,  and  complainants  ap- 
peal.   Affirmed. 

Braxton  &  Eggleston  and  R.  E.  Byrd,  all 
of  Richmond,  for  appellants.  A.  B.  Strode, 
of  Amherst,  Coke  &  Pickrell  and  C.  V.  Mere- 
dith, all  of  Richmond,  and  Wm.  H.  Mann,  Jr., 
Atty.  Gen.,  for  appellees. 

HARRISON,  J.  This  appeal  involves  the 
constitutionality  of  an  act  of  the  General 
Assembly  of  Virginia,  known  as  the  "Convict 
Lime  Grinding  Act,"  which  was  approved 
March  14,  1912,  and  is  found  in  chapter  295 
of  the  Acts  of  1912,  p.  586. 

In  approaching  this  question,  it  is  unnec- 
essary to  do  more  than  dte  the  latest  utter- 
ance of  this  court  touching  the  principles  by 
which  it  is  governed  in  considering  the  con- 
stitutionality of  a  law  which  is  found  in  Ex 
parte  SetUe,  114  Va.  715,  77  S.  B.  496,  where 
it  is  said:  "The  principles  by  which  this 
court  is  governed  in  considering  the  consti- 
tutionality of  a  law  have  been  too  frequent- 
ly the  subject  of  Judicial  decision  to  require 
the  citation  of  authority.  Every  presumption 
is  made  in  favor  of  the  constitutionality  of 
an  act  of  the  Legislature.  A  reasonable 
doubt  as  to  its  constitutionality  must  be  solv- 
ed in  favor  of  the  validity  of  the  law,  and  the 
courts  have  nothing  to  do  with  the  question 
whether  or  not  the  legislation  is  wise  and 
proper,  as  the  Legislature  has  plenary  power, 
except  where  the  Constitution  of  the  state, 
or  of  the  United  States,  forbids,  and  it  is 
only  in  cases  where  the  statute  in  question  is 
plainly  repugnant  to  some  provision  of  the 
Constitution  that  the  courts  can  declare  it  to 
be  null  and  void." 

The  bill  in  this  case  was  filed  by  a  number 
of  Virginia  corporations  and  firms,  engaged 
in  the  business  of  manufacturing  agricultural 
lime,  suing  on  behalf  of  themselves  and  all 
other  taxpayers  of  the  commonwealth,  to  en- 
join the  Governor  of  Virginia,  the  Superin- 
tendent of  the  Penitentiary,  and  the  Commis- 
sioner of  Agriculture,  who  constitute  tha 
board  appointed  by  the  act  mentioned,  and 
the  Auditor  of  Public  Accounts  and  the  State 
Treasurer,  from  carrying  out  the  provisions 
of  the  act  or  expending  any  state  funds  to 
that  end.  From  a  decree  of  the  circuit  court 
dissolving  a  preliminary  injunction  that  had 
been  awarded  and  dismissing  the  complain- 
ants' bill,  this  appeal  has  been  taken. 

In  their  bill  of  complaint  and  in  their  pe* 
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titioii  for  an  appeal,  appellants  assail  this 
Convict  lime  Grinding  Act  upon  the  ground 
that  It  violates  section  185  of  the  Virginia 
Constitution  (Code  1904,  p.  cdzlz),  whldi  for- 
bids the  state  from  becoming  a  party  to  or 
Interested  In  any  work  of  internal  Improve- 
ment, except  public  roads,  or  engaged  In  car- 
rying on  such  work;  It  being  further  Insist- 
ed that,  If  this  position  Is  not  sustained,  the 
act  Is  obnoxious  to  section  188  of  the  Consti- 
tution (Code  1904,  p.  cclzx)  because  It  appro- 
priates public  funds  for  a  private  purpose  or 
business,  and  because  It  amounts  to  the  tak- 
ing of  the  property  of  the  appellants  without 
due  process  of  law,  contrary  to  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion. 

The  title  of  the  act  under  consideration  Is 
"An  act  to  provide  for  the  working  of  cer- 
tain long  term  or  desperate  convicts  by  the 
Superintendent  of  the  Penitentiary,  the  Gov- 
ernor and  the  Commissioner  of  AgrlcuUure, 
for  the  manufacture  of  ground  limestone  and 
oyster  shells,  and  Incidentally  for  the  dispo- 
sition of  the  same,  and  the  by-products  suit* 
able  for  road  construction,  to  the  citizens  of 
the  state." 

The  preamble  of  the  act  Is  as  follows: 
"Whereas,  It  is  the  policy  of  the  state  to 
work  as  many  of  the  convicts  confined  in  the 
penitentiary  as  possible  for  the  building  and 
maintenance  of  roads,  and  when  on  account 
of  character  or  disposition  it  shall  be  expedi- 
ent so  to  work  them,  to  provide  suitable  em- 
ployment in  quarries,  where  they  can  be 
guarded  and  their  product  sold." 

The  body  of  the  act  carries  out  the  pur- 
pose expressed  in  its  title  and  preamble. 
It  directs  that  the  convicts  be  put  to  work 
grinding  oyster  shells  and  limestone  rock, 
provides  the  material  upon  which  they  are  to 
work  and  the  instrumentalities  with  which 
they  are  to  do  the  work,  and  further  provides 
for  the  sale  of  the  product  of  their  labor 
and  for  their  support  and  keep  from  the 
proceeds.  The  act  appropriates  $30,000  for 
the  purpose  of  carrying  its  objects  into  effect, 
and  provides  that  the  ground  limestone  and 
oyster  shells  shall  be  sold  for  cash  and  at 
a  price  which  shall  repay  the  state  for  the 
maintenance,  guarding,  and  service  of  the 
convicts,  for  Interest  on  the  amount  Invested 
in  machinery,  the  upkeep  of  the  machinery, 
the  cost  of  the  rock  and  shells,  etc,  and 
further  provides  that  the  board  appointed  by 
the  act  shall  dispose  of  any  by-product  of 
the  quarry  or  oyster  shells  for  road  or 
other  purposes  to  any  of  the  citizens  of  this 
state  for  a  fair  price,  and  other  details  not 
necessary  to  be  mentioned. 

It  Is  apparent  from  the  title,  preamble, 
and  the  body  of  this  act  that  its  dominant 
purpose  Is  to  provide  suitable  employment 
for  certain  long-term  or  dangerous  convicts 
confined  in  the  penitentiary,  and  that  the 
other  provisions  of  the  act  are  merely  tribu- 
tary to  that  end.  This  Is  practically  con- 
ceded in  clause  7  of  appellants*  original  bill  I 


of  complaint  Appellants,  however,  do  not 
rest  their  case  alone  upon  the  act  as  It  was 
actually  passed,  but  insist  that  the  Govern- 
or's message,  the  entries  on  the  House  Jour- 
nal, and  the  original  draft  of  the  act  contra- 
dict the  avowed  purpose  of  the  act  as  passed, 
and  show  that  the  real  motive  of  the  Legis- 
lature was  to  embark  the  state  In  private 
business  in  competition  with  appellants  and 
other  private  manufacturers,  so  as  to  enable 
It  to  furnish  cheap  ground  lime  to  farmers 
at  the  expense  of  the  public  treasury. 

[1]  Without  expressing  any  opinion  upon 
the  merits  of  the  contention  that  the  matters 
relied  on  outside  of  the  act  show  a  different 
Intention  from  that  expressed  on  the  face  of 
the  law  that  was  enacted,  it  is  suflldent  to 
say  that  the  motives,  purposes,  or  inten- 
tions of  the  Legislature  have  no  existence  in 
law  where  Its  enactment  Is  plain  and  unam- 
biguous on  its  face,  except  as  those  motives 
may  be  disclosed  on  the  face  of  the  act  it- 
self. It  is  only  where  the  true  meaning  of 
the  language  used  in  a  statute  Is  doubtful 
or  so  obscure  that  the  meaning  of  the  Legijs- 
lature  cannot  be  determined  by  giving  the 
words  used  their  ordinary  and  natural  sig- 
nification that  resort  can  be  had  to  the  jour- 
nals or  other  extraneous  sources  of  informa- 
tion for  aid  in  arriving  at  the  true  meaning 
of  the  language  used  in  the  statute. 

In  36  Cyc.  pp.  1137,  1138,  the  law  is  thus 
stated:  "The  Intention  of  the  Legislature, 
to  which  effect  must  be  given,  Is  that  ex- 
pressed in  the  statute,  and  the  courts  will 
not  inquire  into  the  motives  which  influenced 
the  Legislature  or  individual  members,  in 
voting  for  its  passage,  nor  Indeed  as  to  the 
Intention  of  the  draftsman,  or  of  the  Legis- 
lature, so  far  as  it  has  not  been  expressed  in 
the  act" 

In  Soon  Hlng  v.  Crowley, '113  U.  S.  703, 
710,  6  Sup.  Ct  730,  734  (28  L  Ed.  1145),  Mr. 
Justice  Field,  speaking  for  the  Supreme 
Court,  says:  "And  the  rule  is  general  with 
reference  to  the  enactments  of  all  legisla- 
tive bodies  that  the  courts  cannot  inquire 
into  the  motives  of  the  legislators  in  passing 
them,  except  as  they  may  be  disclosed  on 
the  face  of  the  acts,  or  Inferable  from  their 
operation,  considered  with  reference  to  the 
condition  of  the  country  and  existing  legisla- 
tion. The  motives  of  the  legislators,  con- 
sidered as  the  purposes  they  had  in  view, 
will  always  be  presumed  to  be  to  accomplish 
that  which  follows  as  the  natural  and  reason- 
able effect  of  their  enactments." 

The  effect  of  the  contention  under  consid- 
eration is  that  the  Legislature  has  adroitly 
conceived  and  passed  the  act  in  question  In 
a  valid  form  by  suppressing  or  concealing 
some  supposed  unconstitutional  motive  or 
purpose  which  it  wished  to  subserve  by  the 
legislation.  There  is  nothing  in  the  record 
to  warrant  this  suggestion,  but  if  there  was 
it  would  not  avail  appellants. 

In  Cooley  on  Constitutional  Limitations 
(7th  Ed.)  p.  258»  it  Is  said:    "And  although 
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It  has  sometimes  been  nrged  at  tbe  bar  that 
the  courts  ought  to  inquire  into  the  motives 
of  the  Legislature  where  fraud  and  corrup- 
tion were  alleged,  and  annul  their  action  if 
the  allegation  were  established,  the  argu- 
ment has  in  no  case  been  acceded  to  by  the 
judiciary,  and  they  have  never  allowed  the 
Inquiry  to  be  entered  into.*' 

[2]  We  are  of  opinion  that  the  machinery 
for  grinding  oyMer  shells  and  limestone 
rock,  and  the  temporary  structures  for  hous- 
ing the  convicts  pending  the  work  contem- 
plated by  the  act  in  question  do  not  come 
within  the  meaning  of  the  term  "internal 
improvements,'*  as  that  term  is  used  in  sec- 
tion 185  of  the  Constitution.  Whatever  in- 
terpretation that  term  may  have  elsewhere, 
it  has  no  such  meaning  in  Virginia,  where 
for  nearly,  if  not  quite,  100  years  it  has 
acquired  a  definite  and  well-recognized  mean- 
ing. Each  of  our  Codes,  beginning  with 
that  of  1819,  to  and  including  the  Code  of 
1887,  have  had  chapters  entitled  "Works  of 
Internal  Improvements."  In  using  this  term 
in  section  185,  the  late  Constitutional  Con- 
vention must  be  presumed,  according  to  es- 
tablished rules  of  construction,  to  have  used 
the  term  only  in  the  definite  sense  and  mean- 
ing that  had  attached  to  it  throughout  the 
history  of  the  state.  Its  meaning  as  thus 
defined  and  understood  throughout  the  legis- 
lation of  the  state,  and  the  decisions  of  her 
courts  has  included  and  had  reference  to  the 
channels  of  trade  and  commerce,  such  as 
turnpikes,  canals,  railroads,  telegraph  lines. 
Including  in  more  recent  years  telephone 
lines,  and  other  works  of  a  like  quasi  public 
character.  In  the  past  these  works,  desig- 
nated as  ''works  of  internal  improvement," 
were  sometimes  constructed  and  operated  by 
the  state,  but  generally  by  corporations  com- 
posed of  private  individuals,  which,  because 
of  the  public  character  of  their  works,  al«* 
ways  enjoyed  the  power  of  eminent  domain, 
owed  duties  to  the  public  and  were  subject 
to  state  regulation.  These  corporations,  be- 
cause of  the  great  need  of  such  improve- 
ments at  the  time,  and  the  difficulty  attend- 
ing the  construction  of  such  works,  were 
generally  encouraged  by  state  aid,  and  it 
was  not  until  the  Constitution  of  1869  that 
the  state  was  inhibited  from  becoming  a  par- 
ty to  or  interested  in  such  works  of  internal 
improvement 

[3]  The  cheap  structures  used  for  grinding 
limestone  rock  and  oyster  shells  have  no 
element  of  permanency  about  them  and  may 
be  moved  from  place  to  place  as  the  neces- 
sity arisen  The  term  "internal  improve- 
ments," as  used  in  the  Constitution,  was 
never  intended  in  include  such  work.  To 
thus  broaden  the  long-accepted  meaning  of 
that  term  in  Virginia  would  deprive  the 
state  of  its  police  power,  as  well  as  the  exer- 
cise of  its  necessary  governmental  functions. 
The  manifestly  dominant  purpose  of  the 
act  being,  as  already  seen,  to  provide  em- 
ployment for  convicts  who  could  not  be  used 


in  the  usual  employments  under  existing 
statutes,  there  can  be  no  question  that  the 
state  is  acting  within  its  police  power  in 
providing  the  present  means  for  employing 
such  convicts.  II  is  the  duty  of  the  state  in 
its  sovereign  capacity  to  provide  for  the  cus- 
tody, employment,  and  maintenance  of  its  con- 
victs, and  to  tills  end  it  is  impelled  not  only 
by  public  expediency  but  by  motives  of  hu- 
manity. Such  employment  is  necessary,  not 
alone  that  they  may  earn  their  suppo-t,  but 
also  for  their  discipline,  health,  and  con- 
tentment 

An  examination  of  the  authorities  shows 
that  the  courts  generally  are  indisposed  to 
suffer  the  police  power  to  be  impaired  or 
defeated   by   constitutional   limitations. 

In  Barbier  v.  Connolly,  113  U.  S.  27,  31,  6 
Sup.  Ct  357,  369  (28  I*  Ed.  923).  Mr.  Jus- 
tice Field,  in  speaking  of  the  effect  of  the 
fourteenth  amendment  of  the  federal  Con- 
stitution upon  exercises  by  a  state  of  its 
police  power,  says:  "But  neither  the  amend- 
ment, broad  and  comprehensive  as  it  is,  nor 
any  other  ame9dment,  was  designed  to  in- 
terfere with  the  power  of  the  state,  some- 
times termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity." 

The  dispensary  laws  which  have  been  en- 
acted in  a  number  of  states  and  upheld  by 
the  courts  are  instructive  illustrations  of 
the  extent  to  which  the  sovereign  may  go  in 
the  exercise  of  its  police  powers.  State  v. 
Aiken,  42  S.  C.  222,  20  S.  E.  221,  26  L.  R.  A. 
345;  FarmviUe  v.  Walker,  101  Va.  323,  43 
S.  E.  558,  61  L  R.  A.  125,  99  Am.  St  Rep. 
870;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct  273,  31  L.  Ed.  205. 

In  commenting  upon  the  laws  prohibiting 
the  sale  and  manufacture  of  liquors.  Judge 
Cooley  says:  "Perhaps  there  is  no  instance 
in  which  the  power  of  the  Legislature  to 
make  such  regulations  as  may  destroy  the 
value  of  property,  without  compensation  to 
the  owner,  appears  in  a  more  striking  light 
than  in  the  case  of  these  statutes.  The 
trade  in  alcoholic  drinks  being  lawful,  and 
the  capital  employed  in  it  being  fully  pro- 
tected by  law,  the  Legislature  then  steps  in 
and,  by  an  enactment  based  on  general  rea- 
sons of  public  utility  annihilates  the  traffic, 
destroys  altogether  the  employment,  and  re- 
duces to  a  nominal  value  the  property  on 
hand.  Even  the  keeping  of  that  for  the  pur- 
poses of  sale  becomes  a  criminal  offense; 
and,  without  any  change  whatever  in  his  own 
conduct  or  employment,  the  merchant  of 
yesterday  becomes  the  criminal  of  to-day, 
and  the  very  building  in  which  he  lives  and 
conducts  the  business  which  to  that  moment 
was  lawful  becomes  the  subject  of  legal  pro- 
ceedings, if  the  statute  shall  so  declare,  and 
liable  to  be  proceeded  against  for  a  for- 
feiture.   A  statute  which  can  do  this  must 
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be  Justified  upon  the  highest  reasons  of  pub- 
lic benefit ;  but,  whether  satisfactory  or  not, 
the  reasons  address  themselyes  ezcluslyely 
to  the  legislative  wisdom."  000107*8  Oon- 
stltntional  limitations,  p.  850. 

The  police  power  of  the  state  is  not  para- 
mount to  the  Oonstitutlon,  but  its  free  exer- 
cise is  never  interfered  with. unless  plainly 
in  conflict  with  the  higher  law.  Noble  State 
Bank  v.  HaskeU,  219  U.  S.  104,  31  Sup.  Ot 
186,  55  L.  Ed.  112,  32  L.  B.  A.  (N.  S.)  1062, 
Ann  Oas.  1912 A,  487;  N.  &  W.  B.  Oo.  V. 
Oommonwealth,  93  Va.  749,  24  S.  E.  837,  34 
L.  B.  A.  105,  57  Am.  St  Bep.  827. 

In  the  case  at  bar  we  are  warranted,  up- 
on abundant  authority,  in  holding  that  the 
exercise  by  the  state  of  its  police  power,  in 
enacting  the  "Oonvict  Lime  Grinding  Act" 
under  consideration,  cannot  be  defeated  be- 
cause of  any  conflict  with  section  185  of  the 
Oonstltution. 

[4,  6]  We  are  further  of  opinion  that  the 
act  does  not  violate  section  188  of  the  Vir* 
glnia  Oonstltution.  It  does  not,  as  contend- 
ed, appropriate  public  funds  for  a  private 
purpose ;  nor  does  it  amount  to  the  taking  of 
the  property  of  complainants  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment  of  the  federal  Oonstltution.  It 
being  the  purpose  of  the  act  to  furnish  em- 
ployment to  convicts,  as  appears  from  the 
act  itself,  and  that  purpose  being,  as  already 
seen,  a  valid  exercise  by  the  state  of  its 
police  power,  the  appropriation  which  the^ct 
carries  is  clearly  for  a  public  purpose  and 
not  for  a  private  purpose.  The  manner  in 
which  the  state  shall  discharge  the  duty  of 
providing  for  its  convicts  must  be  vested  in 
the  discretion  of  the  Legislature.  In  the 
exercise  of  this  discretion,  the  Legislature 
can  provide  employment,  and  there  is  no  con- 
stitutional inhibition  upon  its  convicts  being 
put  to  grinding  oyster  sl^ells  and  limestone 
rock,  as  provided  in  the  present  act,  if  such 
a  course  is  deemed  expedient  An  act  hav- 
ing this  object  has  a  public  or  governmental 
purpose,  and  the  incidental  provision  for  the 
sale  of  the  product  resulting  from  such  em- 
g[>loyment  of  its  convicts  does  not  affect  such 
governmental  purpose.  The  necessary  conse- 
quence of  the  public  or  governmental  pur- 
pose of  such  an  act  is  the  appropriation  of 
pubUc  funds  to  carry  the  act  into  effect,  and 
such  an  appropriation  Ib  not  unconstltution- 
aL  Any  injury  to  the  private  manufacturers 
of  lime  that  ma^  result  from  the  incidental 
competition  is  not  the  effect  of  any  unlawful 
discrimination  against  them,  within  the  pro- 
hibition of  the  fourteenth  amendment  to  the 
federal  Oonstltution,  but  is  damnum  absque 
injuria. 

It  would  prolong  this  opinion  to  a  wholly 
useless  extent  to  attempt  to  comment  in  de- 
tail upon  all  the  authorities  cited  by  learned 
counsel.  Those  relied  on  by  the  appellants 
have  been  given  due  consideration,  and  they 


have  been  found  not  to  impair  the  condluston 
reached,  that  the  act  here  assailed  is  not  re- 
pugnant to  either  the  state  or  the  federal 
Oonstltution.  The  decree  of  the  circuit  court 
so  holding  is  plainly  right  and  must  be  af- 
firmed. 
Afiirmed. 

(115  Va.  9») 

WINSTON  et  aL  v.  GORDON  et  aL 

(Supreme  Oourt  of  Appeals  of  Virginia.     Jan. 

16,  1914.) 

1.  Banks  and  Bankinq  (|  78*>— Benefit  of 

ObEDFTOBS  —  AUTHOBITT    OF    STOOKHOI^DEBS 
AND   DIBBOTOB8. 

The  directors  of  an  insolvent  bank  have  no 
authority  to  make  a  general  deed  of  assign- 
ment  of  all  its  proper^  for  the  equal  benefit 
of  its  creditors  and  for  the  protection  of  the  in- 
terests of  all  concerned,  but  such  deed  can  only 
be  lawfully  executed  by  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  §|  177-198;  Dec.  Dig.  i 
78.  ♦] 

2.  Pbincipal  and  Agent  (i  173^)— Batifioa* 
TioN— WteOHT  OF  Evidence. 

An  agent's  act  &om  which  he  derives  no 
personal  benefit,  but  which  is  done  in  good  faith 
for  the  benefit  of  his  principal,  and  which  is  ap- 
parently necessary  and  will  be  to  liis  advantage 
will  be  held  to  have  been  ratified  or  acquiesced 
in  and  be  thereby  rendered  valid  upon  slight 
evidence. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Oent   Dig.   H   659>661;    Dec    Dig.   | 

3.  Pbincipal  and  Agent  (|  170*)— Ratifioa- 
TiON— Knowledge  of  Pbincipal. 

A  principal  who  knows  that  his  agent  has 

exceeded  his  authority  must  promptly  disavow 
such  act  or  he  makes  it  his  own. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,   Oent   Dig.   if  638-643;    Dec   Dig.   | 

170.*] 

4.  Banks  and  Banking  (f  114*)— Unauthob- 
ized  Act  of  Dibectobs— Batification. 

Where  the  directors  of  an  insolvent  bank 
in  excess  of  their  authority  made  an  assign- 
ment for  the  equal  benefit  of  creditors  and  for 
the  protection  of  the  interests  of  all  concerned, 
the  act  was  not  void,  but  voidable  only,  and 
the  stockholders  thereto  authorized  might  rati- 
fy such  act. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  §§  277-2S0;  Dec  Dig.  I 
114.*] 

5.  Banks  and  Bane:ino  (|  114^)— Unaxjthob- 
IZED  Act  of  Dibbctob»— Batification  bt 
Stockholdebs. 

The  directors  of  an  insolvent  bank,  which 
closed  its  doors  August  7,  1900,  on  August  9th 
executed  a  deed  of  assignment  of  all  its  assets 
for  the  benefit  of  creditors  and  the  protection 
of  the  interests  of  all  concerned,  and  on  October 
13,  >1910,  the  assignees  petitioned  for  the  goid- 
ance  of  the  courts  in  the  administration  of  the 
trust  and  sought  permission  to  bring  soit  against 
the  directors  for  their  misconduct  and  neglect 
in  the  administration  of  its  affairs,  in  which 
suit  supplemental  bills  were  filed  in  November, 
1911,  and  again  in  Januaxv,  1912,  all  of  which 
were  answered  by  the  defendants  by  answers 
calling  for  proof  of  the  allegations,  and  numer- 
ous pleas  of  the  statute  of  limitations  were  also 
taken,  but  until  the  subsequent  filing  of  a  plea 
that  the  assignment  was  invalid  for  want  of 
authority  in  the  directors,  in  effect  a  plea  of  non 
est  factum,  it  was  not  suggested  that  the  deed 
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of  asfligimieiit  was  Invalid  becaoM  nnauthorlsed 
at  a  meeting  of  the  Btockholdera,  and  snch  was 
taken  for  confessed  as  to  the  bank  withont  ob- 
jection by  any  stockholder  in  any  capacity. 
Held,  that  the  whole  course  of  dealing  bearing 
upon  the  subject  and  the  conduct  of  the  litiga- 
tion showed  that  the  deed  of  assignment  had 
been  ratified  and  acquiesced  in  by  the  stock- 
holders; Code  1904,  f  1105a,  subeec.  11«  pro- 
viding for  tiie  dispolution  of  corporations  with 
the  settling  up  of  business  by  the  directors,  and 
section  1105e,  subsec.  30,  allowing  continua- 
tion after  expiration  of  diarter  or  dissolution 
for  the  purpose  of  winding  up  of  affairs,  being 
intended  to  provide  a  means  for  the  voluntary 
dissolution  of  corporations  and  not  applicable 
to  this  case. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  li  277-280;  Dec.  Dig.  § 
U4.*] 

d.  Banks  and  Banking  (I  78*)— Unauthob- 
IZED  Act  of  Dibectors— Estoppel. 

On  such  facts,  held^  that  the  conduct  of  the 
directors  themselves  had  been  such  as  to  estop 
them  to  deny  the  due  execution  of  the  deed  of 
assignment. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §|  177-183;  Dec.  Dig.  § 
7&*] 

7.  Banks  and  Bankinq  (I  74*)— Disbctors— 
Relation  as  **Tbu8TE£'^  ob  Agents. 
Directors  of  a  bank,  while  ''trustees'*  in  a 
general  sense,  do  not,  while  the  bank  is  a  going 
concern,  hold  its  corporate  property  in  trust 
for  its  creditors,  but  stand  more  nearly  in  the 
position  of  mana|ring  partners,  and  may  be  more 
accurately  described  as  agents  or  bailees  in- 
trusted with  the  care  and  management  of  prop- 
er^ (citing  Words  and  Phrases,  vol.  8,  p. 
7^ ;   see,  also.  pp.  7128-7133). 

[Ed.  Note.—For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  156 ;   Dec.  Dig.  |  74.*] 

&  Equity  ({  87*)--LiMiTATtoNS. 

Directors  of  a  bank,  who  do  not  hold  its 
corporate  property  in  trust  for  creditors,  when 
sued  b^  the  assignee  for  creditors  on  the  ground 
of  their  misconduct  and  negligence  in  the  ad- 
ministration of  its  affairs,  may  rely  upon  the 
statute  of  limitations  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  24^244,  895 ;    Dec.  Dig.  §  87.*] 

9.  I^iMiTATioN  OP  Actions  (8  21*)— Actions 
Against  Dibectobs  —  Lhqtations  —  What 

•    Statute  Applies. 

An  action  by  the  trustee  for  the  benefit  of 
creditors  under  a  deed  of  assignment  executed 
by  the  directors  of  an  insolvent  bank,  on  the 
ground  of  their  misconduct  and  negligence  in 
the  administration  of  its  affairs,  is  not  gov- 
erned by  Code  1904.  {  2920,  providing  that  every 
action  to  recover  money  which  is  founded  on  a 
contract  shall  be  brought  within  three  years  or, 
if  upon  an  oral  contract  for  articles  charged 
on  a  store  account,  within  two  years. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §§  90-99 ;   Dec  Dig.  §  21.*] 

10.  Abatement  and  Revival  (J8  53,  55*)— 
Action  Subviving-ZTobt. 

Actions  of  tort  for  wrong  to  propertyi  real 
or  personal,  or  which  grow  out  of  breach  of 
contract,  but  not  for  wrongs  done  to  the  person 
or  reputation,  or  any  purely  personal  wrong, 
survive. 

[Ed.  Note.!— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §|  251,  252,  255-260, 
267,  271-278,  282,  285,  292,  293 ;  Dec.  Dig.  §§ 
53,  55.*] 

11.  Abatement  and  Revival  (§  52*)— Pabty 
TO  Rights  Assignable— Actions  Subviv- 

IHO. 

Actions  are  assignable  which  survive,  and 
those  which  do  not  survive  are  not  assignable ; 


,  the  line  of  demarcatioii  separating  those  ae- 
tions  which  survive  and  those  which  do  not 
being  that  in  the  first  the  wrong  complained 
of  affects  primarily  and  principally  property 
and  property  rights,  injury  to  the  person  be- 
ing merely  incidental,  while  in  the  latter  the 
injury  is  to  the  person,  and  the  property  rights 
are  incidentally  affected. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  24&-254 ;   Dec  Dig. 

12.  Lihitation  of  Actions  (S  39*)— Pebson- 
AL  Actions— Injtjbt  to  Pbopebtt. 

An  action  by  a  trustee  under  a  deed  of  as- 
signment by  an  insolvent  bank  for  the  benefit 
of  creditors,  brought  against  the  directors  on  the 
ground  of  their  misconduct  and  mismanage- 
ment of  its  affairs,  is  an  action  for  damage  to 
property  which  might  survive  on  the  death  of 
the  wrongdoer  or  that  of  the  person  injured, 
and  hence  governed  by  Code  1904,  i  2927,  pro- 
viding that  every  personal  action,  for  which 
no  limitation  is  otherwise  described,  shall  be 
brought  within  five  years  after  the  right  accrues, 
if  it  be  an  action  which  may  be  brought  against 
a  party's  representative. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  172,  190-211;  Dec. 
Dig.  §  39.*] 

13.  Limitation  of  Actions   (|   60*)— When 
Statute  Begins  to  Run— Fbaud. 

In  an  action  by  the  assignee  for  the  benefit 
of  creditors  against  the  directors  of  an  insolv- 
ent bank  on  the  ground  of  their  misconduct 
and  mismanagement  of  its  affairs,  where  there 
was  neither  proof  nor  averment  of  fraud,  nor 
of  anj  act  intended  to  conceal  the  existence  of 
liability,  or  which  in  any  way  prevented  or  de- 
layed plaintiff  in  bringing  suit,  the  limitation 
began  to  run  from  the  time  the  alleged  wrong 
was  committed  rather  than  from  the  time  that 
plaintiff  had  knowledge  of  the  facts  upon  which 
the  cause  of  action  arose. 

[E3d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  S$  333-341 ;  Dec.  Dig.  S 
60.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Suit  by  James  H.  Winston  and  others, 
as  trustees,  under  an  assignment  by  the 
Traders'  &  Truckers'  Bank  of  the  City  of 
Norfolk,  against  T.  B.  (Gordon  and  others, 
as  directors,  etc.  Decree  for  defendants, 
and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

C.  J.  Collins,  Williams,  Tunstall  &  Thorn, 
and  Jeffries,  Wolcott,  Wolcott  &  Lankford, 
all  of  Norfolk,  for  appellants.  Walter  H, 
Taylor,  N.  T.  Green,  Jas.  E.  Heath,  O.  L. 
Shackleford,  Jas.  G.  Martin,  Thos.  H.  Will- 
cox,  and  Tazewell  Taylor,  all  of  Norfolk,  for 
appellees. 

KEITH,  P.  The  Traders'  ft  Truckers' 
Bank  of  the  City  of  Norfolk  closed  its  doors . 
on  the  7th  of  August,  1909.  On  August  9th 
the  board  of  directors  passed  a  resolution, 
in  pursuance  of  which  the  bank  executed  a 
deed  of  assignment  of  all  its  assets  to  James 
H.  Winston.  On  August  11th  Winston  filed 
his  bill  in  the  court  of  law  and  chancery  of 
the  dty  of  Norfolk,  asking  the  guidance  of 
the  court  in  the  administration  of  his  trust 
A  few  days  thereafter,  upon  the  petition  of 
Winston,  T.  F.  Tllghman  and  B.  A.  Banks 


•Vwr  otlMT  eases  see  same  t4>pic«nd  seeUon  NVMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladexM 
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were  associated  with  him  as  cotrustees.  On 
October  3,  1910,  the  tmstees  filed  a  petition 
in  this  suit  for  the  administration  of  the 
tnist  under  the  guidance  of  the  court,  pray-* 
ing  permissioii  to  bring  suit  against  the  di- 
rectors, and  on  the  same  day  a  decree  was 
entered  authorizing  and  directing  the  trus- 
tees to  bring  suit  against  the  directors  for 
their  misconduct  and  neglect  in  the  adminis- 
tration of  the  a£fairs  of  the  bank;  and  on 
October  4,  1910,  the  suit  against  the  direc- 
tors was  entered. 

Without  going  into  minute  details  of  the 
many  delinquencies  charged  against  the  di- 
rectors who  were  made  parties  defendant,  it 
will  suffice  to  say  that  it  is  alleged  that  they 
carelessly  and  negligently  disregarded  their 
duties  as  directors;  that  loans  had  been 
recklessly  and  improvidently  made  to  insol- 
rent  corporations,  firms,  and  indiylduals; 
that  divers  persons  had  been  allowed  to  over- 
draw  their  accounts;  and  that,  by  reason  of 
these  acts  of  omission  and  commission,  great 
loss  had  been  inflicted  upon  the  depositors. 

By  decree  entered  on  the  8th  of  NoYember, 
1911,  the  plaintiffs  were  allowed  to  file  an 
amended  and  supplemental  bill.  By  leave  of 
court,  on  the  2d  of  January,  1912,  a  second 
amended  and  supplemental  bill  was  filed; 
but  the  amendments  made  in  t^e  two  amend- 
ed biUs,  In  the  view  that  we  take  of  the 
case,  need  not  be  specifically  considered.  It 
is  sufficient  to  say  that  both  bills  were  de- 
murred to,  and  that  the  demurrers  were 
properly  overruled. 

To  each  of  the  bills,  original  and  amended, 
the  parties  defendant  filed  pleas  of  the  stat- 
ute of  limitations,  alleging  that  the  cause  of 
action  against  them,  if  any  existed,  did  not 
arise  within  one  year,  within  two  years,  or 
within  three  years  prior  to  the  institution 
of  the  suit  or  filing  of  the  particular  bill  to 
which  the  plea  was  addressed.  They  also 
filed,  by  leave  of  court,  a  plea  to  the' second 
amended  and  supplemental  bill  as  follows: 

'*That  the  supposed  deed  of  assignment 
from  Traders'  &  Truckers'  Bank  to  James  H. 
Winston,  trustee,  averred  in  said  bill  and 
called  Exhibit  A  with  said  bill,  is  not  the  act 
nor  deed  of  said  Traders'  &  Truckers'  Bank, 
and  said  Traders'  &  Truckers'  Bank  did  not 
make  said  deed  described  as  Exhibit  A  with 
said  bill,  and  said  Traders'  &  Truckers'  Bank 
did  not  authorize  the  making  of  said  suppos- 
ed deed  mentioned  as  Exhibit  A  with  said 
bill." 

Upon  this  plea  of  non  est  factum,  as  it 
may  be  called,  issue  was  Joined,  and  a  Jury 
was  impaneled  to  try  the  same,  in  which 
Winston  -and  others,  trustees,  were  plain- 
tiffs, and  one  Charles  J.  Calrow  was  the  par- 
ticular defendant 

In  the  progress  of  the  trial  the  court  in- 
structed the  jury  as  follows:  *lf  the  Jury 
believe  from  the  evidence  that  the  deed  of 
assignment  to  Winston  was  made  without 
the  authority  of  a  stockholders'  meeting,  they 
must  find  for  the  defendant." 


To  the  giving  of  this  instruction  the  plain- 
tiffs objected ;  their  objection  was  overruled 
and  an  exception  taken.  There  was  evidence 
before  the  jury  that  the  execution  of  the 
deed  was  authorized  at  a  meeting  of  tlie 
board  of  directors.  There  was  no  evidence, 
however,  of  a  meeting  of  the  stockholders. 
The  jury  found  a  verdict  for  the  defendant, 
which  the  court  refused  to  set  aside,  and  cer- 
tified the  verdict  to  the  chancery  side  of  the 
court,  and  on  the  1st  day  of  May,  1912,  en- 
tered a  decree  that:  '"The  court,  being  of 
opinion  that,  on  the  findings  of  the  Jniy 
upon  the  trial  on  the  law  side  of  this  court 
in  this  cause  of  said  issue,  the  said  deed  of 
assignment  is  invalid  and  void  as  to  the  said 
Charles  J.  Calrow,  doth  overrule  said  motion 
for  a  new  trial,  and  *  •  •  it  is  adjudg- 
ed, ordered,  and  decreed  that  the  said  bill  of 
the  said  plaintiffs  as  to  the  said  Charles  J. 
Calrow  be  and  the  same  is  hereby  dismissed, 
and  that  the  said  Charles  J.  Calrow  recover 
his  reasonable  costs  in  this  behalf  expended.*' 

The  other  defendants,  who  were  situated 
similarly  to  Charles  J.  Calrow,  moved  the 
court  "that,  inasmuch  as  it  appears  from  the 
verdict  of  the  Jury  aforesaid  that  the  deed 
under  which  the  complainants  herein  claim 
is  not  the  deed  of  the  defendant  the  Traders' 
&  Truckers'  Bank,  this  suit  be  dismissed 
as  to  them  also;"  but  the  court  refused  to 
dismiss  the  suit  as  to  the  defendants  other 
than  Charles  J.  Calrow. 

At  this  stage  of  the  proceedings,  the  plain- 
tiffs asked  and  obtained  leave  to  file  a  third 
amended  and  supplemental  bill,  to  which  the 
defendants  demurred,  and  their  demurrer 
was  sustained,  the  court  being  of  opinion 
that  the  board  of  directors  of  the  insolvent 
Traders'  &  Truckers'  Bank  could  not  make 
a  valid  general  assignment  for  the  benefit  of 
its  creditors  without  the  consent  of  its  stock- 
holders; and  thereupon  a  decree  was  enter- 
ed for  costs  and  the  cause  removed  from  the 
docket 

The  object  of  the  third 'amended  and  sup- 
plemental bill  is  to  show  that  the  Traders'  & 
Truckers'  Bank  and  all  concerned  in  or  con- 
nected with  it,  including  the  defendants, 
have  so  acted  with  reference  to  the  assign- 
ment of  the  property  and  assets  of  the  bank 
to  Winston,  trustee,  for  the  benefit  of  its 
creditors,  and  to  the  litigation  which  has  fol- 
lowed and  grown  out  of  that  assignment,  as 
to  give  validity  and  effect  to  the  assignment 
by  ratification,  acquiescence  in,  and  conduct 
with  respect  thereto,  by  which  they  are  now 
estopped  to  deny  the  due  execution  of  the 
deed.  From  its  recital  of  facts,  which  are 
in  the  main  established  by  the  record,  it  ap- 
pears that  the  deed  was  made  on  the  9th  day 
of  August,  1909;  that  Winston  filed  a  bill 
in  chancery  asking  the  aid  of  the  court  in 
the  administration  of  the  trust  on  the  11th 
day  of  August  of  that  yekr ;  tiiat  the  bill  in 
the  original  suit  was  taken  for  confessed  as 
to  the  bank,  and  that  it  therefore  stands  ad- 
mitted, so  far  as  the  bank  la  concerned; 
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that  the  deed  of  trnst  was  duly  and  properly 
made,  and  Is  a  valid  conveyance  of  its  as- 
sets; that,  in  obedience  to  a  decree  in  the 
original  suit,  the  present  suit  against  the  di- 
rectors was  instituted;  that  at  the  March 
rules,  1910,  certain  creditors  and  depositors 
of  the  Traders*  &  Truckers'  Bank,  suing  on 
behalf  of  themselves  and  all  other  creditors 
of  said  bank,  filed  a  bill  in  which  the  Trad^ 
ers*  &  Truckers'  Bank  and  the  several  t)er- 
sons  who  were  made  defendants  to  the  suit 
now  before  the  court  were  made  codefend- 
ants,  and  in  which  a  decree  was  asked  against 
them  for  the  same  relief  and  based  substan- 
tially upon  the  same  causes  of  action  as  those 
set  out  in  the  several  bills  now  before  the 
court,  in  which  bill  it  is  alleged  as  follows: 

"On  August  9,  1909,  the  said  bank  having 
been  hopelessly  insolvent  for  a  long  time, 
its  directors  met  and  passed  a  resolution 
which  reads  as  follows: 

"  'Resolved,  that  a  deed  of  assignment  be 
made  naming  James  H.  Winston  as  trustee, 
and  that  he  make  a  statement  of  the  bank's 
condition  to  the  pubUc' 

"Pursuant  to  said  resolution  a  deed  of  as- 
signment was  made  to  the  said  James  H. 
Winston,  trustee,  in  which  all  of  the  prop- 
erty and  assets  of  the  said  Traders*  &  Truck- 
ers' Bank  were  conveyed  to  him,  with  power 
to  convert  the  same  into  money  and  apply 
the  proceeds  to  the  payment  of  the  indebted- 
ness of  said  bank.  A  copy  of  said  deed  of 
assignment  is  herewith  filed,  marked  Ex- 
hibit A,  and  the  same  is  asked  to  be  read  as 
a  part  of  this  bill." 

It  further  appears  from  the  bill  that  the 
deed  of  assignment  referred  to  as  Exhibit  A 
is  the  same  Exhibit  A  as  has  been  hereinbe- 
fore mentioned  in  this  suit 

To  this  bill  the  several  defendants  filed 
their  separate  demurrers,  each  of  which  is 
based  upon  the  ground,  among  others,  that 
the  bill  shows  that,  even  if  there  were  any 
right  to  bring  the  suit,  such  right  would  be 
in  James  H.  Winston,  trustee,  or  in  James  H. 
Winston,  B.  A.  Banks,  and  T.  F.  Tilghman, 
trustees,  and  not  in  complainants;  and  that 
said  bill  does  not  show  any  excuse  for  suit 
being  brought  by  complainants  instead  of  by 
said  trustees. 

Accordingly  the  court  of  law  and  chancery 
of  the  city  of  Norfolk,  on  the  19th  day  of  De- 
cember, 1910,  entered  a  decree  upon  that  bill 
in  the  words  following,  to  wit: 

"This  cause  came  on  this  day  to  be  again 
heard  upon  the  papers  formerly  read,  and,  up- 
on motion  of  the  defendants  who  had  filed 
demurrers  in  this  cause,  a  reargument  of 
said  demurrers  was  had;  argument  being 
made  by  counsel  for  demurrants  and  for  the 
plain  tiflr& 

"On  consideration  whereof,  the  court  be- 
ing of  opinion  that  said  demurrers  should 
have  been  sustained,  being  of  opinion  that 
the  bill  shows  that  the  plaintiffs,  depositors 
in  the  Traders'  &  Truckers*  Bank,  had  no 
right  nor  power  to  themselves  to  bring  this 


suit,  the  court  doth  adjudge,  ord^ ,  and  de- 
cree that  said  demurrer  be  sustained,  and 
that  safd  bill  be  dismissed." 

It  appears  that  from  that  decree  an  appeal 
was  taken,  upon  which  a  decree  was  reii- 
dered  by  the  Supreme  Court  of  Appeals  at 
its  June  term,  1912  Qiifurrell  v.  Traders'  & 
Truckers'  Bank,  113  Va.  065,  75  S.  B.  97),  in 
which  the  decree  of  the  court  of  law  and 
chancery  was  affirmed. 

The  third  amended  bill  further  recites  that, 
even  after  the  institution  of  this  suit  in 
which  the  pleas  of  the  defendants  were  filed, 
the  defendants  answered  the  several  bills 
in  whi<^  they  failed  to  disclose  or  make 
known  in  any  way  the  defense  which  they 
now  set  up  by  plea,  and  permitted  decrees 
to  be  entered  and  the  cause  to  be  conducted 
as  if  this  defense  was  not  relied  upon. 

[1]  We  have  before  us,  then,  a  case  in 
which  the  directors  of  a  hopelessly  insolvent 
bank,  for  the  protection  of  the  interests  of 
all  concerned,  made  a  general  deed  of  assign- 
ment of  all  its  property  for  the  equal  benefit 
of  all  its  creditors.  It  may  be  conceded  at 
the  outset  that  such  a  deed  can  only  law- 
fully be  executed  by  the  stockholders;  but 
the  contention  is  that  the  act  of  the  directors, 
while  in  excess  of  their  authority,  was  not 
wholly  void  but  was  capable  of  being  ren- 
dered valid  by  ratification  or  acquiescence. 

[2-4]  In  Peters  v.  Waverly,  etc.,  Co.,  113 
Va.  316,  74  S.  B.  168,  this  court  said:  "Al- 
though the  action  of  the  board  of  directors 
of  a  corporation,  in  selling  and  disposing  of 
the  entire  property  of  the  corporation,  may 
have  been  in  excess  of  their  authority,  never- 
theless, if  it  was  within  the  charter  powers 
of  the  corporation  itself,  the  action  of  the 
board  is  not  void,  but  voidable  only,  and  may 
be  ratified  by  a  majority  of  the  stockholders." 

That  the  proper  execution  of  a  deed  such 
as  that  in  question  was  within  the  charter 
powers  of  the  Traders*  &  Truckers'  Bank  is 
nowhere  questioned.  The  whole  contention 
is  that  it  was  within  the  competency  of  the 
stockholders,  but  was  beyond  the  power  of 
the  directors. 

In  Morawetz  on  Private  Corporations,  | 
623,  it  is  said:  "If  the  shareholders,  who 
constitute  the  corporate  association,  unani- 
mously acquiesce  in  or  ratify  an  act  per- 
formed by  an  agent  or  board  on  behalf  of  the 
corporation,  no  further  question  as  to  the 
extent  of  the  powers  delegated  to  the  agent 
or  board  can  arise.  Ratification  by  all  the 
shareholders  would  not  cure  the  Illegality  of 
an  act  which  is  prohibited  by  the  common 
law  or  by  statute;  but  it  would  remove  any 
defect  of  authority  in  the  agent  performing 
the  act,  as  between  himself  and  the  company. 
After  such  ratification,  the  company  would 
become  chargeable  with  the  act  to  the  same 
extent  as  if  it  had  originally  authorized  it 
to  be  done." 

On  section  619  of  the  same  work,  the  dis- 
tinction is  again  drawn  between  such  acts  as 
are  in  violation  of  the  company's  charter, 
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and  therefore  outside  of  the  powers  delegated 
to  any  of  its  agents,  and  such  acts  as  are 
merely  In  excess  of  the  powers  delegated  to 
inferior  agents  by  those  who  have  appointed 
them,  but  are  within  the  powers  of  the  ap- 
pointing agents. 

In  Kelsey  v.  National  Bank,  69  Pa.  426, 
it  is  said:  "The  law  is  well  settled  that  a 
principal  who  neglects  promptly  to  disavow 
an  act  of  his  agent,  by  which  the  latter  Bas 
transcended  his  authority,  makes  the  act  his 
own;  *  *  •  and  the  maxim  which  makes 
ratification  equivalent  to  a  precedent  au- 
thority is  as  much  predicable  of  ratlfiitetion 
by  a  corporation  as  it  is  of  ratification  by 
any  other  principal,  and  it  is  equally  to  be 
presumed  from  the  absence  of  dissent" 

And  in  2  Kent* s  Ck)m.  616,  the  law  is  thus 
stated:  *'It  is  a  very  clear  and  salutary 
rule  in  relation  to  agencies  that,  where  the 
principal,  with  knowledge  of  all  the  facts, 
adopts  or  acquiesces  in  the  acts  done  under 
an  assumed  agency,  he  cannot  be  heard  after- 
wards to  impeach  them  under  pretense  that 
they  were  done  without  authority,  or  even 
contrary  to  authority." 

It  is  well  settled,  and  is  agreeable  to  rea- 
son, that  an  act  of  an  agent,  from  whi<^ 
the  agent  derives  no  personal  benefit  but 
which  is  done  in  good  faith  for  the  benefit 
of  his  principal,  and  which  was  apparently 
necessary  and  would  redound  to  his  advan- 
tage, wiU  be  held  to  have  been  ratified  or 
acquiesced  in,  and  be  thereby  rendered  valid 
upon  slight  evidence.  If  the  principal  knows 
that  an  agent  has  transcended  his  authority, 
he  must  promptly  disavow  the  act,  or  he 
makes  it  his  own.  Kelsey  v.  National  Bank, 
supra. 

In  Sherman  v.  Fitch,  98  Mass.  at  page  64, 
the  court  said,  speaking  of  the  authority  of 
an  agent  to  execute  a  mortgage  on  behalf 
of  a  corporation:  ''It  \b  not  necessary  that 
the  authority  should  be  given  by  a  formal 
vote.  Such  an  act  by  the  president  and  gen- 
eral manager  of  the  business  of  the  corpora- 
tion, with  the  knowledge  and  concurrence  of 
the  directors,  or  with  their  subsequent  and 
long-continued  acquiescence,  may  properly  be 
regarded  as  the  act  of  the  corporation.  Au- 
thority in  the  agent  of  a  corporation  may  be 
inferred  from  the  conduct  of  its  officers,  or 
from  their  knowledge  and  neglect  to  make 
objection,  as  well  as  in  the  case  of  individu- 
als." 

In  Ft  Worth  Publishing  Go.  v.  Hitson  et 
aL,  80  Tex.  216,  14  S.  W.  843,  16  S.  W.  551, 
a  private  corporation  was  largely  indebted 
and  was  considered  insolvent  A  new  corpo- 
ration was  formed  by  practically  the  same 
men.  The  new  corporation  assumed  the  in- 
debtedness of  the  first;  the  stock  of  the  old 
was  transferred  to  the  new  company.  The 
property  itself  was  delivered  by  the  manager 
to  the  new  company  with  the  knowledge  and 
consent  of  the  stockholders  of  the  first  but 
without  any  action  by  the  board  of  di- 
rectoxa.     The  property  having  been  seised 


by  creditors  of  the  new  corporation.  It  was 
claimed  by  the  first  Held,  the  facts  show- 
ing the  dealings  of. the  two  corporatioiu, 
their  directors  and  stockholders,  were  rele- 
vant and  that  the  facts  were  evidence  of 
ownership  by  the  defendant  And  the  court 
said:  *'We  can  see  no  good  reason  why  a 
corporation  may  not  be  bound  by  acts  of  ac- 
quiescence in  a  transaction  which  may  be 
irregular  oh  its  fSace  if  not  prohibited,  or 
which  may  be  in  excess  of  the  ofllcer's  power 
acting  for  the  corporation." 

In  Sheldon  Hat  Co.  v.  Bickemeyer  Hat, 
etc:,  Co.,  90  N.  T.  607,  the  court  holds  that: 
"The  doctrine  of  equitable  estoppel,  which 
prevents  a  principal  from  questioning  an  act 
of  his  agent  done  in  his  business,  but  not 
within  the  scope  of  the  agent's  authority, 
where  the  prindiMil  has  not  disaffirmed  the 
act  within  a  reasonable  time  after  it  came 
to  his  knowledge,  applies  to  members  of  a 
corporate  body  as  well  as  to  persons  acting 
in  a  private  capacity." 

In  Edelhoff  v.  Homer,  etc,  Co.,  86  Md. 
595,  39  AtL  814,  the  Court  of  Appeals  of 
Maryland  decided  that:  "When  a  mortgage 
of  the  chattels  of  a  corporation  is  made  by 
its  officers,  without  authority,  to  secure 
funds  to  pay  its  debts  and  continue  the  busi- 
ness, and  it  receives  the  full  benefit  of  the 
transaction,  without  objection,  it  will  be  pre- 
sumed to  have  authorized  or  ratified  the 
mortgage." 

In  the  case  of  Young  v.  Improvement  Co., 
48  W.  Va.  512,  88  S.  E.  670,  the  Improvemoit 
Loan  &  BuildiDg  Association  became  insolvent 
and  executed  a  deed  of  assignment  of  all  its 
assets  to  Young  and  another,  as  trustees,  and 
the  trustees  filed  their  bill  against  the  Im- 
provement &  Loan  Association,  its  stock- 
holders, the  Middlesex  Knitting  Company, 
and  other  creditors,  praying  the  aid  and 
guidance  of  the  court  in  the  administration 
of  the  trust  The  court  rendered  several  de- 
crees in  the  case,  from  all  of  which  the 
Kilboume  Knitting  Machine  Company  took 
an  appeal.  The  court  held  that  by  allowing 
the  case  to  go  on  through  many  steps  with- 
out any  objection  to  the  validity  of  the 
assignment  on  the  ground  that  the  board  of 
directors  caused  it  to  be  executed  by  the 
president  without  the  authority  of  the  sto<^- 
holders,  the  appellants  were  estopped  from 
making  this  defense;  and  in  the  course  of 
the  opinion  the  court  said:  "Suppose,  how- 
ever, that  the  appellants  were  not  precluded 
by  the  bill  taken  for  confessed  against  them, 
and  the  decrees  thereon  fixing  the  rights  of 
the  parties.  Still  they  would  be  debarred 
from  upheaving  things  as  they  propose  be- 
cause of  their  laches  in  assaulting  the  deed 
on  this  merely  technical  i)oint  merely 
technical  when  everybody  admits  that  the 
association  was  wholly  insolvent,  unable  to 
go  on,  and  that  the  assignment  was  only 
what  the  stockholders  surely  would  have 
done,  or  a  court  of  equity  would  have  done 
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through  a  recelyer.  Not  only  would  they  be 
debarred  by  laches,  but  the  appellants  would 
be  also  thus  debarred  by  their  acts  of  recog- 
nition  and  ratification  of  that  assignment 
The  deed  of  assignment  was  made  September 
24,  1897.  Active  steps  were  taken  by  the 
trustees  by  the  institution  of  the  suit  to 
wind  up  in  November,  1897.  In  February, 
1808,  on  the  bill  taken  for  confessed  the  case 
was  referred  to  a  oommissioner  to  report 
the  assets,  debts,  and  stockholders,  and  the 
amount  paid  by  the  stockholders.  The  com- 
missioner reported  these  thing8»  and  on  May 
28,  1898,  a  decree  was  made  confirming  the 
report,  and  another  reference  was  made  to 
the  commissioner  to  settle  the  accounts  of 
each  stockholder  with  the  association  and 
with  other  stockholders,  and  to  report  a 
scheme  by  which  stockholders  could  be  made 
equal  in  the  distribution  of  the  assets.  Upon 
fbe  second  report  a  decree  of  confirmation 
was  entered  settling  the  rights  of  all  the 
parties  in  October,  1898.  In  February,  1899, 
for  the  first  time,  the  knitting  companies 
sought  to  raise  this  question  of  the  validity 
of  the  assignment  Before  that  they  had 
paid  on  their  debts  and  stock,  after  that  as- 
signment, large  amounts  of  money  to  the 
trustees  under  the  assignment  thus  recog- 
nizing and  ratifying  that  assignment  in  a 
solemn  manner.  *  *  *  If  these  knitting 
companies  had  anything  to  say  against  that 
assignment  which  was  an  absolute  necessity, 
and  such  as  a  court  would  have  authorized, 
why  did  they  not  answer  the  bill,  which 
predicated  relief  on  that  assignment  as  val- 
id? Why  let  the  proceedings  go  on,  before 
commissioner  and  court  for  14  months,  and 
decrees  and  orders  entered  on  the  basis  of 
that  assignment  without  whispering  a  whis- 
per of  its  technical  invalidity?  This  acquies- 
cence, failure  to  speak  out  in  solemn  legal 
proceedings,  when  called  upon  to  speak, 
•  •  *  bar  the  knitting  companies  from 
setting  up  the  invalidity  of  the  assignment." 
[6, 6]  The  deed  under  consideration  was 
executed  on  the  9th  of  August  The  original 
bill  asking  the  guidance  of  the  court  was 
filed  on  the  11th  of  August  In  October, 
1910,  the  suit  against  the  directors  was  en- 
tered, and  in  November,  1911,  a  supplemental 
bill  was  filed.  On  the  17th  of  January,  1912, 
the  second  amended  and  supplemental  bill 
was  filed.  All  these  bills  were  answered  by 
the  defendants;  numerous  pleas  of  the  stat- 
utes of  limitations  were  taken;  and,  while  it 
Is  true  that  in  the  answers  proof  of  all  the 
allegations  of  the  several  bills  Is  called  for, 
nevertheless,  until  the  filing  of  plea  No.  10, 
known  as  the  plea  of  non  est  factum,  it 
was  never  suggested  that  the  deed  to  Wins- 
ton of  August  9th  was  invalid  because  not 
authorized  to  be  made  at  a  meeting  of  the 
stockholders  of  the  bank.  These  bills  were 
taken  for  confessed  as  to  the  Traders*  & 
Truckers'  Bank,  and  no  stockholder  has,  in 


that  capacity,  entered  one  word  of  objection 
to  what  has  been  done. 

In  the  suit  of  Murrell  v.  Bank,  113  Va. 
665,  75  S.  E.  97,  already  referred  to,  certain 
creditors  brought  suit  against  these  directors 
upon  the  same  cause  of  action  now  in  liti- 
gation. Numerous  causes  of  demurrer  were 
assigned,  but  there  is  no  hint  in  any  of  them 
of  the  invalidity  of  the  deed  to  Winston,  and 
the  demurrers  were  ultimately  sustained  up- 
on appeal  to  this  court  upon  the  ground  that 
the  right  of  action  was  not  in  the  creditors 
but  in  the  trustees,  or  rather  that  there  was 
no  right  of  action  in  the  ereditors  until  the 
trustees  had  been  requested  to  bring  suit 
and  had  refused  to  do  so. 

We  do  not  think  that  section  1105a,  sub- 
sec.  11,  or  section  1105e,  subsec.  30,  were 
intended  to  cover  a  case  such  as  this,  but 
were  designed  to  provide  a  means  by  which 
the  voluntary  dissolution  and  destruction  of 
a  corporation  might  be  accomplished. 

Upon  this  branch  of  the  case,  we  are  of 
opinion  that  the  whole  course  of  dealing 
bearing  upon  the  subject  and  the  conduct  of 
the  litigation  show  that  the  deed  to  Wins- 
ton, trustee,  of  August  9,  1909,  had  been  rat- 
ified and N acquiesced  in  by  the  stockholders, 
and  that  the  conduct  of  the  defendants  had 
been  such  as  to  estop  them  to  deny  its  due 
execution. 

This  brings  us  to  the  consideration  of  the 
statutes  of  limitation  of  one,  two,  and  three 
years,  pleaded  in  this  case.  The  court  of 
law  and  chancery  rejected  the  pleas  of  one 
and  two  years,  and  sustained  the  plea  of 
three  years*  limitation,  and  this  action  is 
assigned  as  error  by  the  appellants,  who  in- 
sist that  the  directors  of  a  bank  are  trus- 
tees, and  that  there  is  no  statutory  bar  to  a 
suit  against  them  for  misconduct  in  the  exe- 
cution of  their  trust 

[7]  There  are  doubtless  many  cases  in 
which  directors  are  spoken  of  as  trustees, 
and  in  a  general  sense  they  are  trustees;  but 
they  are  to  be  more  accurately  described  as 
agents  without  compensation,  who  are  re- 
sponsible for  the  exercise  of  reasonable  care 
in  the  performance  of  their  duties. 

In  Words  and  Phrases,  vol.  8,  at  page  7822, 
it  is  said:  '^Directors  of  a  bank  are,  in  a 
cert€dn  sense  undoubtedly  to  be  considered 
trustees,  but  only  in  that  se^ise  in  which  an 
agent  or  bailee  intrusted  with  the  care  and 
management  of  property  is  considered  a  trus- 
tee. A  director  more  nearly  resembles  a 
managing  partner." 

In  1  Morawetz  on  Private  Corporations,  at 
section  662,  it  is  said:  "Attempts  have  been 
made  to  define  the  degree  of  care  and  pru- 
dence which  directors  must  exercise  in  the 
performance  of  their  duties.  In  some  of  the 
cases  it  has  been  said  that  inasmuch  as  di- 
rectors are  usually  not  paid  for  their  serv- 
ices, they  are  to  be  regarded  as  mandataries, 
persons  who  have  gratuitously  undertaken 
to  perform  certain  duties,  and  are  bound  to 
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exercise  only  ordinary  care  and  prudence. 
♦  ♦  •  But  all  this  Is,  at  the  best,  mls- 
leadlns^.  The  plain  and  obvious  rule  Is  that 
directors  Impliedly  undertake  to  use  as  much 
dllls^ence  and  care  as  the  proper  performance 
of  the  duties  of  their  office  requires.  What 
constitutes  a  proper  performance  of  the  du- 
ties of  a  director  is  a  question  of  fact  which 
must  be  determined  in  each  case  in  view  of 
all  the  circumstances;  the  character  of  the 
company,  the  condition  of  its  business,  the 
usual  methods  of  managing  such  companies, 
and  all  other  relevant  facts  must  be  taken 
Into  consideration." 

It  seems  that,  so  long  as  a  corporation  is 
a  going  concern,  neither  It  nor  Its  governing 
body  hold  the  corporate  property  In  trust  for 
its  creditors. 

[8]  It  was  held  in  Boyd  v.  Mutual  Fire  As- 
sociation, 116  Wis,  155,  90  N.  W.  1086,  94  N. 
W.  171,  61  L.  R.  A.  918,  96  Am.  St  Rep.  948, 
that:  "So  long  as  a  corporation  is  a  going 
concern,  neither  it,  nor  its  governing  body, 
holds  the  corporate  property  in  trust  for  its 
creditors.  The  officers  and  directors  of  a 
corporation  occupy  a  fiduciary  relation,  de- 
manding care,  vigilance,  and  good  faith,  and, 
if  they  are  guilty  of  misfeasance  or  mal- 
feasance, the  corporation  may  at  once  bring 
an  action  at  law  to  enforce  any  such  viola- 
tions of  duty.  In  such  case,  if  the  corpora- 
tion refuses  to  act,  its  stockholders  before 
insolvency,  and  its  creditors  after  insolvency, 
may  enforce  such  liability  in  the  right  of  the 
corporation,  and  the  fact  that  the  creditor 
must  sue  in  equity  does  not  alter  the  running 
of  the  statute  of  limitations,  since  the  ap- 
plication of  the  statute  of  limitations  in 
equity  is  determined  by  the  cause  of  action 
stated,  rather  than  by  the  nature  of  the  re- 
lief demanded." 

In  Cooper  v.  HlU,  94  Fed.  682,  36  O.  O.  A. 
402,  the  subject  was  fully  considered  and 
numerous  authorities  cited,  and  the  court 
held:  '*The  directors  of  a  national  bank  are 
not  trustees  of  an  express  trust,  with  re- 
spect to  the  property  or  funds  of  the  bank, 
but  of  an  implied  or  resulting  trust  created 
by  the  operation  of  the  law  upon  their  of- 
ficial relation  to  the  bank;  and  the  statute  of 
limitations  and  the  doctrine  of  laches  may  be 
invoked  in  their  defense,  when  sued  for  a 
breach  of  such  trust  Such  an  action  Is 
maintainable  either  at  law  or  in  equity,  and  a 
court  of  equity  will  follow  the  statute  of 
limitations,  unless  unusual  or  extraordinary 
circumstances  render  its  application  inequita- 
ble in  a  particular  case." 

In  Hughes  v.  Brown,  88  Tenn.  578,  13  S. 
W.  286,  8  L.  R.  A.  480,  the  court,  speaking 
through  Mir.  Justice  Lurton,  now  of  the  Su- 
preme Court,  said:  "Excepting  alone  suits 
between  trustee  and  cestui  que  trust  upon 
causes  of  action  arising  out  of  express  trusts 
and  cognizable  alone  in  courts  of  equity,  our 
general  statutes  of  limitation  apply  to  every 
cause  or  form  of  action,  whether  cognizable 
exclusively  in  courts  of  law,  or  concurrently 


in  courts  of  law  and  equity,  or  exclusively  in 
courts  of  equity." 

In  Redford  v.  Qarke,  100  Va.  115,  40  S, 
E.  630,  this  court  said  that:  "As  a  general 
rule,  the  act  of  limitations  does  not  run  as 
between  trustee  and  cestui  que  trust  in  ex- 
press trusts,  but  the  rule  is  otherwise  as  to 
constructive  trusts.  In  respect  to  the  stat- 
ute of  limitations,  equity  follows  the  law,  and 
a  demand  that  would  be  barred  if  asserted  in 
a  legal  forum  will  be  equally  barred  in 
equity." 

We  conclude,  therefore,  that  the  directors 
may  rely  upon  the  statute  of  limitations,  and 
that  the  contention  of  appeUants  in  this  re- 
spect cannot  be  maintained. 

[9]  The  question  then  arises:  What  statute 
of  limitations  applies? 

Section  2920  of  the  Code  provides  that: 
"Every  action  to  recover  money  which  is 
founded  upon  an  award,  or  on  any  contract, 
other  than  a  judgment  or  recognizance,  shall 
be  brought  within  the  following  number  of 
years  next  after  the  right  to  bring  the  same 
shall  have  first  accrued,  that  is  to  say:  If 
the  case  be  upon  *  *  *  a  bond  of  an 
executor  •  •  ♦  or  any  other  fiduciary  or 
public  officer,  or  upon  any  other  contract  by 
writing  under  seal,  within  ten  years;  If 
it  be  upon  an  award,  or  be  upon  a  contract 
by  wilting,  signed  by  the  party  to  be  charged 
thereby,  or  by  his  agent,  but  not  under  seal, 
within  five  years;  if  it  be  upon  any  oral 
contract,  express  or  implied,  for  articles 
charged  in  a  store  account,  although  such  ar- 
ticles be  sold  on  a  written  order,  within  two 
years ;  and  if  it  be  upon  any  other  contract, 
within  three  years" — with  certain  exceptions 
which  need  not  here  be  noted. 

It  would  seem,  therefore,  that  the  three 
years'  statute,  under  section  2920,  applies  on- 
ly to  suits  arising  upon  contracts,  while  the 
suit  before  us  grows  out  of  a  breach  of  duty. 
If  the  plaintiff  had  seen  fit  to  sue  at  law 
rather  than  In  equity,  the  suit  would  have 
be^n  an  action  of  tort  sounding  in  damages. 
We  are  of  opinion,  therefore,  that  the  court 
erred  in  holding  that  the  three  years'  statute 
applied. 

[10-12]  It  is  still  more  certain  that  the  two 
years'  statute  has  no  application  to  this  case. 
There  remains,  then,  but  to  consider  whether 
the  statute  of  one  year  or  of  five  years  is 
applicable. 

In  section  2927  it  is  provided  that:  •'Every 
personal  action,  for  which  no  limitation  is 
otherwise  prescribed,  shall  be  brought  within 
five  years  next  after  the  right  to  bring  the 
same  shall  have  accrued,  if  it  be  for  a  mat- 
ter of  such  nature  that  in  case  a  party  die 
it  can  be  brought  by  or  against  his  repre- 
sentative ;  and,  if  it  be  for  a.  matter  not  of 
such  nature,  shall  be  brought  within  one  year 
next  after  the  right  to  bring  the  same  shall 
have  accrued." 

Prof.  Graves,  dealing  with  this  subject,  and 
more  particularly  with  respect  to  the  light 
of  assignees  of  actions  for  torts,  saya:  *That 
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actions  ex  delicto  (torts)  are  frequently  as- 
signable in  equity  there  can  be  no  doubt; 
and  at  law  the  assignee  can  sue  in  the  name 
of  the  assignor,  as  'was  done  on  the  assign- 
ment  of  a  bond.  But  all  actions  ez  delicto 
are  not  assignable,  even  in  equity*  for  it  is 
sometimes  considered  against  public  policy, 
even  in  our  day,  to  allow  such  an  action  to  be 
made  over  to  an  assignee  for  money.  Then 
what  tort  actions  are  assignable?  The  an- 
swer is:  Such  only  as  survive  to  or  against 
the  personal  representative,  if  one  of  the 
original  parties  dies.  Then  what  tort  actions 
survive?  The  answer  is:  Those  for  wrong 
to  property,  real  or  personal,  or  which  grow 
out  of  breach  of  contract,  but  not  for  wrongs 
done  to  the  person  or  reputation,  or  any  purely 
personal  wrong,  apart  from  property  or  con- 
tract. An  action  for  breach  of  promise  of 
marriage  does  not  survive  at  common  law, 
nor  under  the  Virginia  statute."  Graves  on 
Pleading,  p.  16. 

In  Burks  on  Pleading  &  Practice,  |  220,  re- 
ferring to  section  2927  of  the  Ck)de,  it  is  said: 
"Whether  the  limitation  to  be  applied  in  a 
particular  case  is  a  tort  or  contract  limita- 
tion, where  either  may  be  brought,  is  deter- 
mined by  the  object  of  the  action,  and  not 
simply  by  Its  form.  If  the  injury  s(^ght  to 
be  redressed  Is  merely  personal,  whether  re- 
sulting from  breach  of  contract  or  from  tort, 
the  action  dies  with  the  person  and  the  tort 
limitation  applies"— citing  Grubb  v.  Suit,  32 
Gratt  203,  34  Am.  Rep.  765 ;  Birmingham  v. 
a  &  O.,  98  Va.  548,  37  S.  B.  17. 

In  Mumpower  v.  Qty  of  Bristol,  94  Va. 
737,  27  S.  B.  581,  an  action  was  brought  for 
maliciously  and  without  probable  cause  suing 
out  an  injunction  against  the  plaintiff,  where- 
by the  operation  of  his  mill  was  suspended, 
and  it  was  held  that  it  was  barred  after  one 
year  from  the  dissolution  of  the  Injunction. 
The  court  considered  the  effect  of  section 
2655  of  the  Code,  which  is  as  follows:  ''An 
action  of  trespass,  or  trespass  on  the  case, 
may  be  maintained  by  a  personal  representa- 
tive for  the  taking  or  carrying  away  of  any 
goods,  or  for  the  waste  or  destruction  of, 
or  damage  to,  any  estate  of  or  by  his  dece- 
dent" The  court  said:  "It  is  quite  obvious 
ttiat  this  injunction  did  not  operate  to  take 
or  carry  away  the  goods  of  the  plaintiff,  nor 
cause  the  waste  or  destruction  of,  or  inflict 
any  damage  upon,  the  estate  of  the  plaintiff. 
It  is  true  that  the  language  of  the  statute 
la  comprehensive  and  embraces  damage  of 
any  kind  or  degree  to  the  estate,  real  or  per- 
sonal, of  the  person  aggrieved ;  but  the  dam- 
age must  be  direct,  and  not  the  consequential 
injury  or  loss  to  the  estate  which  flows  from 
a  wrongful  act  directly  affecting  the  person 
only.  No  part  of  the  defendant's  property 
was  taken  or  carried  away ;  no  part  of  it  was 
wasted  or  destroyed.** 

As  we  have  already  said,  there  Is  no  clr- 
camstance  or  element  of  injury  to  the  per- 
son In  this  case.  The  wrong,  if  any,  was  to 
rights  of  property,  which,  if  the  facts  alleged 


in  the  bill  are  true,  was  of  a  serious  and 
grievous  nature. 

In  White  &  Tudor's  Leading  Cases  In 
Equity*  voL  2,  pt.  2,  p.  1624,  note  to  Byall  v. 
Bowles,  dealing  with  the  subject  of  equitable 
assignments,  the  authors  say:  'To  bring  a 
cause  of  action  within  the  scope  of  this  doc- 
trine, it  must  result  from  an  injury  to  an 
existing  right  of  property,  or  from  the  breach 
of  a  contract  which  would  have  conferred 
such  a  right  if  it  had  been  fulfilled;  and  the 
right  to  compensation  in  damages  for  injuries 
which  are  merely  personal,  as  affecting  the 
sufferer  In  mind,  body,  or  reputation,  cannot 
be  assigned  in  equity  or  at  law." 

The  statement  of  Mr..  Graves  must  always , 
be  borne  in  mind,  that  actions  are  assignable 
which  survive,  and  that  those  which  do  not 
survive  are  not  assignable. 

At  page  1626  of  White  &  Tudor's  Leading 
Gases  in  ESquity,  supra,  it  is  said:  "All  choses 
in  action,  embracing  demands  which  are  con- 
sidered as  matters  of  property  or  estate,  are 
now  assignable  either  at  law  or  in  equity. 
Nothing  is  excluded  but  mere  personal  torts 
which  die  with  the  party.  A  claim,  therefore, 
for  property  fraudulently  or  tortiously  taken 
or  received,  or  wrongfully  withheld,  and  even 
for  an  injury  to  either  real  or  personal  prop- 
erty, may  be  assigned.  The  principle  is  the 
same  where  property  is  lost  or  injured 
through  the  negligence  of  an  agent,  bailee, 
or  common  carrier;  and  hence  the  transfer 
of  such  a  cause  of  action  will  confer  an  equi- 
table right  on  the  assignee." 

In  New  York  the  statute,  which  In  a  gen- 
eral way  corresponds  with  section  2655  of 
our  Ck)de,  preserves  from  abatement  by  death 
actions  "for  wrongs  done  to  the  property, 
rights  or  Interests  of  another."  In  Oregin 
V.  Brooklyn  Orosstown  B.  Co.,  75  N.  Y.  192, 
31  Am.  Rep.  459,  the  action  was  brought  by 
the  husband  against  a  carrier  of  passengers 
to  recover  for  the  loss  of  services  of  his 
wife,  and  for  expenses  paid  in  consequence 
of  injuries  to  her  person  resulting  from  the 
defendant's  negligence  while  she  was  a  pas- 
senger; and  it  was  held  that  the  action  did 
not  abate  upon  the  death  of  the  plaintiff,  but 
might  be  revived  in  the  name  of  his  personal 
representatives.  In  the  course  of  its  opinion 
the  court  said:  The  husband  "had  a  right  to 
the  services  of  his  wife ;  they  were  of  pecun- 
iary value  to  him;  and  any  wrong  by  which 
he  was  deprived  of  those  services,  or  put  to 
expense  to  remedy  or  palliate  the  consequenc- 
es of  the  injury  to  his  wife,  was  a  wrong 
done  to  his  rights  and  Interests.  Adopting 
the  construction  that  pecuniary  rights  and 
Interests  only  are  protected  by  the  statute, 
these  were  plainly  Involved  •  •  ♦  " — and 
it  was  held  that  the  action  survived. 

In  Lee's  Adm'r  v.  Hill,  87  Va.  497,  12  S.  E. 
1052,  24  Am.  St  Rep.  666,  this  court  sold: 
That  where  a  cause  of  action  is  founded  in 
tort,  unconnected  with  contract,  and  affects 
the  person  only,  and  not  the  estate,  the  ac- 
tion dies  with  the  person;    but  where  the 
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action  is  founded  on  contract,  although  nomi- 
nally laid  in  tort,  the  action  survives.  In  a 
note  to  that  case  in  24  Am.  St  Rep.  at  page 
672,  it  is  said  that:  "Actions  founded  on  con- 
tract, where  there  is  some  wrong  to  the  prop- 
erty, rights,  or  interests  of  another,  survive 
the  death  of  the  wrongdoer;  •  ♦  •  but 
the  action  will  not  survive  when  such  injuries 
are  personal  in  their  nature.** 

In  1  Cya  p.  40,  the  law  upon  the  subject 
is  well  summarized  as  follows:  "At  common 
law,  as  a  general  rule,  the  qualities  of  as- 
signability and  surviyal  are  tests  each  of 
the  other  and  are  convertible  terms.  The 
question  whether  an  action  survives  depends 
upon  the  nature  of  the  action  and  not  upon 
the  form  of  it  It  has  been  held  that  the 
line  of  demarcation  at  common  law,  sepa- 
rating those  actions  which  survive  from  those 
which  do  not,  is  that  in  the  first  the  wrong 
complained  of  affects,  primarily  and  princi- 
pally, property  and  property  rights,  and  the 
injuries  to  the  person  are  merely  incidental, 
while  in  the  latter  the  injury  complained  of 
is  to  the  person,  and  the  property  and  rights 
of  property  affected  are  merely  IncidentaL 
At  common  law  the  rule  was  a  general  one 
that  actions  ex  contractu  survived  the  death 
of  a  party  to  the  action,  but,  where  the  dam- 
age resulting  was  to  the  person,  the  rule  was 
otherwise." 

It  was  very  earnestly  contended  on  be- 
half of  the  appellants  that  whatever  limita- 
tion might  be  determined  upon  would  be- 
gin to  run  only  from  the  time  that  appel- 
lants had  knowledge  of  the  facts  upon  which 
the  cause  of  action  arose. 

Speaking  of  section  2927,  Burks  on  Plead- 
ing and  Practice,  p.  385,  says:  '*Thls  section 
seems  hroad  enough  to  cover  actions  for 
fraud.  The  main  question  of  difficulty  is 
whether  the  statute  begins  to  run  from  the 
commission  of  the  fraud  or  from  its  discov- 
ery. It  has  been  held  in  Virginia  that  no 
lapse  of  time  and  no  delay  in  bringing  a  suit, 
however  long,  will  defeat  the  remedy  in  case 
of  fraud  or  mutual  mistake,  provided  the 
injured  party  during  such  interval  was  ig- 
norant of  the  fraud  or  mistake.  But  the 
case  in  which  this  language  is  used  (Grau- 
furd  V.  Smith,  93  Va.  G23,  23  S.  E.  235,  25 
S.  E.  657)  was  one  of  mistake  and  not  of  in- 
tentional fraud,  and  the  suit  was  in  equity 
and  not  at  law.  At  law  the  statute  proba- 
bly runs  from  the  commission  of  ihe  fraud. 


In  West  Virginia  It  is  said  (Thompson  v. 
Whittaker  Iron  CJo.,  41  W.  Va.  574,  23  S.  B. 
795)  that,  where  a  cause  of  action  arises 
out  of  a  firaud,  the  statute  of  limitations 
runs  from  its  perpetration,  and  that,  to  de- 
duct the  period  during  which  a  party  is  ig- 
norant of  the  fraud,  his  ignorance  must  arise 
out  of  some  positive  act  on  the  part  of  the 
defendant  Mere  silence  is  not  sufficient, 
but  there  must  be  some  act  designed  to  con- 
ceal the  existence  of  liability  and  operate  in 
some  way  upon  the  plaintiff  to  prevent  or 
delay  suit  for  it,  otherwise  it  will  not  come 
within  the  saving  clause  of  the  statute  di- 
rected against  obstructing  the  prosecution 
of  a  right  by  any  other  indirect  ways  or 
means." 

[1 3]  In  this  case  there  is  neither  proof  nor 
averment  of  fraud,  nor  of  any  act  done  de- 
signed to  conceal  the  existence  of  liability 
or  which  operated  in  any  way  upon  the  plain- 
tiffs to  prevent  or  delay  the  bringing  of  suit 
We  think,  therefore,  tibiat  the  circuit  court 
was  right  in  saying  that  the  statute  of  lim- 
itations began  to  run  from  the  time  the  al- 
leged wrongs,  if  any,  were  committed,  bnt 
that  the  statute  of  five  years  and  not  of  three 
should. have  been  adopted  by  the  court 

To  recapitulate  briefly:  As  to  the  statute 
of  limitations,  we  are  of  opinion:  First,  that 
the  directors  of  the  Traders'  &  Truckers' 
Bank  were  not  express  trustees,  and  may 
therefore  plead  the  statute  of  limitations; 
second,  that  the  cause  of  action  against  them 
grew  not  out  of  contract  but  out  of  a  breach 
of  duty,  and  therefore  the  statute  of  limita- 
tions of  three  years  does  not  apply;  third, 
that  the  wrongs  which  constitute  Uie  cause 
of  action  sued  upon  are  damage  to  proper- 
ty, and  a  suit  to  obtain  redress  from  them 
may  be  revived  upon  the  death  of  the  wrong- 
doer, or  that  of  the  person  injured,  and  as  a 
consequence  the  limitation  is  five  years,  as 
provided  by  section  2927  of  the  Code;  and 
finally  that  as  fraud  is  neither  averred  nor 
proved,  and  no  concealment  of  liability  on 
the  part  of  the  defendants  \b  shown,  the  act 
of  limitation  began  to  run  at  the  time  the 
alleged  wrongs,  if  any,  were  committed. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had 
not  in  conflict  with  this  opinion. 

Reversed. 
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GEORGIA  LIFE  INS.  CO.  y.  BELL  et  al. 

(Supreme  Court  of  Georgia.    March  11,  1014.) 
(8yUahu9  hy  the  Court) 

1.  COBPORATIONS       (|      J.97*)— SUBSCBIBBBS— 

Right  to  Vote  as  Stockholdebs. 

A  charter  was  granted  by  the  secretary  of 
state,  incorporating  an  insurance  company.  The 
amount  of  capital  stock  authorized  to  be  issued 
was  $1,000,000,  diyided  into  10,000  shares  of  the 
par  value  of  $100  each.  One  thousand  one  hun- 
dred and  twenty-nine  shares  were  subscribed  and 
fully  paid  for.  At  a  meeting  of  the  stockholders 
a  resolution  was  adopted  and  reduced  to  writing 
and  signed  by  all  the  parties,  as  follows:  "We, 
the  present  stockholders  of  the  Georgia  Life  In- 
surance Company,  hereby  subscribe  for  the  re- 
maining riiares  of  the  10,000  proposed,  namely, 
8,871  at  par.  We  agree  that  said  stock  be 
sold  from  time  to  time  at  such  prices  as  the 
directors  of  said  company  may  see  fit.  The  net 
proceeds  arising  from  the  sale  of  said  stock  to 
be  the  property  of  said  Georgia  Life  Insurance 
Company,  and  to  be  credited  to  our  stock  ac- 
count." Subsequently  the  directors,  in  pursu- 
ance of  this  contract,  sold  .^,880  shares  of  the 
stock  referred  to  therein  at  different  prices  aboye 
par,  and  turned  the  proceeds  over  to  the  cor- 
poration. Held  that,  under  the  circumstances 
enumerated,  the  contract  was  binding  both  upon 
the  corporation  and  the  subscribers  to  the  stock. 

(a)  The  stock  and  the  subscribers  thereto  ac- 
quired such  status  in  connection  with  the  cor- 
poration as  authorized  the  subscribers  to  vote 
the  stock  at  a  stockholders'  meeting  on  the  ques- 
tion of  amending  the  charter  of  the  corporation 
under  Civ.  Code  1910,  {  2201,  although  the 
stock  was  not  fully  paid  for,  and  no  formal 
certificate  issued. 

[Ed.'  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |i  747,  749-763,  764;  Dec.  Dig.  § 
197.*] 

2.  COBPOBATIONB     (|     197*)— BY-LAWS-OoN- 

STBUCTION— Right  to  Vote. 

A  by-law  of  the  corporation  which  de- 
clares: "Each  stockholder  shall  be  entitled  at 
any  stockholders'  meeting  to  one  TOte  for  each 
share  of  stock  which  stands  in  his  name  upon 
the  stock  books  of  the  company.  Votes  may  be 
cast  in  person,  or  by  written  proxy.  Blank 
proxies  shall  be,  by  the  secretary-treasurer, 
mailed  to  each  stockholder  at  least  thirty  days 
before  the  annual  or  other  stockholders'  meeting. 
The  stock  books  shall  be  closed  for  fifteen  days 
before  the  annual  election,  and  all  proxies  must 
be  registered  with  the  president  at  least  ten  days 
before  the  meeting  for  which  they  are  ^ven.  No 
one  can  cast  a  yote  as  proxy  unless  he  is  a  stock- 
holder of  the  company.  All  proxies  held  shall  be 
yoted  as  directed  by  the  principal ;  and  in  the 
absence  of  any  sucn  instructions,  they  shall  be 
yoted  as  directed  by  the  majority  of  the  board  of 
directors" — is  not  to  be  construed  as  restricting 
the  yoting  power  of  capital  stock,  for  which  no 
formal  stocK  certificate  has  been  issued,  to  the 
extent  that  it  cannot  be  yoted  on  a  fundamen- 
tal change  in  the  charter. 

[£jd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  747,  749-763,  764;  Dec.  Dig.  f 
197.*] 

3.  Ihteblocutoby  Injunctioit. 

It  was  erroneous  to  grant  an  interlocutory 
injunction  In  this  case. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Injouction  by  T.  L.  Bell  and  others  against 
the  Georgia  life  Insurance  Company.  Judg- 
ment for  plaintifTs,  and  defendant  brings  er- 
ror.    Reyersed. 


'  In  April,  1909,  a  certificate  of  charter  was 
issued  by  the  secretary  of  state,  incorporat- 
ing the  Georgia  Life  Insurance  Company. 
The  capital  stock  authorized  to  be  issued  was 
$1,000,000,  diyided  into  10,000  shares  of  the 
par  yalue  of  $100  each.  The  corporation 
was  authorized  to  carry  on  a  general  life  and 
accident  insurance  business.  One  thousand 
one  hundred  and  twenty-nine  shares  of  the 
stock  were  subscribed  and  paid  for  by  21  per- 
sons seyerally,  in  different  amounts.  The 
company  desired  to  engage  in  more  classes 
of  insurance  than  one,  and,  to  that  end,  it 
was  decided  to  sell  more  of  the  capital  stock. 
Accordingly  in  May,  1909,  these  organizing 
stockholders  held  a  meeting  and  passed  a 
resolution,  which  was  reduced  to  writing  and 
signed  by  them,  as  follows:  *'We,  the  pres- 
ent stockholders  of  the  Georgia  life  Insur- 
ance Company,  hereby  subscribe  for  the  re- 
maining shares  of  the  10,000  proposed,  name- 
ly, 8,871  at  par.  We  agree  that  said  stock 
be  sold  from  time  to  time  at  such  prices  as 
the  directors  of  said  company  may  see  fit 
The  net  proceeds  arising  from  the  sale  of 
said  stock  to  be  the  property  of  said  Georgia 
Life  Insurance  Company,  and  to  be  credited 
to  our  stock  account."  The  organization 
completed,  the  corporation  was  launched  into 
business^  Of  the  stock  subscribed  as  last 
aboye  mentioned,  the  directors  from  time  to 
time  sold  at  prices  aboye  par,  and  recelyed 
pay  for  3,880  shares,  which,  added  to  the 
1,129  shares  preyiously  subscribed  and  paid 
for  by  the  organizing  stockholders,  made  the 
total  number  of  shares  which  had  been  paid 
for  aggregate  6,009.  This  left  4,991  shares 
which  had  been  subscribed  for  as  set  forth  in 
the  resolution  mentioned  aboye,  but  for 
which  payment  was  neyer  made,  nor  any 
call  made  therefor.  In  1913  the  directors 
sent  out  notices  of  a  meeting  of  the  stock- 
holders, called  for  the  purpose,  among  other 
things,  of  considering  whether  an  application 
should  be  made  to  the  secretary  of  state  to 
amend  the  charter  "by  substituting  the 
word  'Casualty'  for  'life'  as  it  appears  in 
the  company's  name,  and  by  reducing  its  cap- 
ital stock  to  $300,000,  passing  the  difference 
of  $200,000  to  surplus."  Thomas  L.  Bell, 
James  M.  HoUoway,  and  James  B.  Sanders 
had  become  purchasers  of  some  of  the  stock 
subscribed  by  the  21  organizing  stockholders, 
as  by  the  terms  of  the  written  contract  aboye 
mentioned.  They  instituted  an  action  against 
the  corporation  to  enjoin  all  action  for  such 
amendment  of  the  charter. 

On  the  case^  as  presented  by  the  pleadings 
and  eyldence,  the  Judge,  on  June  28,  1913, 
granted  an  order,  which,  after  reciting  his 
reasons  therefor,  concluded  thus:  '"The  de- 
fendant is  enjoined  from  applying  for  an 
amendment  to  its  charter  for  the  purpose  of 
reducing  Its  capital  stock  until,  at  a  stock- 
holders' meeting  as  proyided  in  section  2397 
of  the  Code,  such  decrease  in  its  capital 
stock  has  been  authorized  by  a  majority  of 
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its  entire  capital  stock  of  10,000  shares  vot- 
ing in  favor  of  such  decrease ;  and  said  com- 
pany Is  enjoined  from  taking  further  steps 
under  any  proceeding  for  the  purpose  of 
amending  the  charter  of  said  company  for 
the  meeting  on  May  13,  1013,  as  set  out  in 
paragraph  15  of  the  petition  in  this  case." 

On  August  12,  1013,  the  corporation  sept 
out  notices  of  a  stockholders*  meeting  to  be 
held  September  13,  1913,  to  consider  the  ad- 
visability of  amending  the  charter  of  the 
company,  "so  as  to  change  the  amount  of  its 
capital  stock,  and  change  the  face  value  of 
each  share  of  its  capital  stock,  for  the  pur- 
pose of  increasing  the  company's  surplus, 
and  also  for  the  purpose  of  deciding  whether 
the  name  of  said  company  shall  be  changed 
from  Georgia  life  Insurance  Company  to  the 
Georgia  Casualty  Company."  The  notice  re- 
cited that:  "This  action  of  the  board  of  di- 
rectors is  taken  in  consequence  of  the  recent 
decision  of  the  Judge  of  the  superior  court  of 
Bibb  county  on  the  subject,  and  for  the  pur- 
pose of  carrying  out  the  policies  heretofore 
recommended  to  the  shareholders."  In  pur- 
suance of  these  notices,  a  meeting  was  held, 
and  a  resolution  was  declared  adopted  to 
amend  the  charter  in  effect  as  indicated 
above,  and  duly  entered  on  the  minutes.  At 
the  stockholders'  meeting  it  was  declared 
that  6,382%  shares  of  the  capital  stock  were 
voted  in  favor  of  amending  the  charter ;  and 
none  appear  to  have  been  voted  against  it 
The  last-mentioned  shares  included  3,055 
shares  of  the  5,009  shares  of  the  fully  paid 
stock,  and  3,327%  shares  which  were  part  of 
the  4,991  shares  which  had  been  subscribed 
by  the  21  organizing  stockholders,  but  had 
never  been  paid  for.  One  of  the  by-laws  of 
the  corporation  provided:  "Each  stockholder 
shall  be  entitled  at  any  stockholders'  meeting 
to  one  vote  for  each  share  of  stock  which 
stands  in  his  name  upon  the  books  of  the 
company.  Votes  may  be  cast  In  person,  or  by 
written  proxy.  Blank  proxies  shall  be,  by 
the  secretary-treasurer,  mailed  to  each  stock- 
holder at  least  thirty  days  before  the  annual 
or  other  stockholders'  meeting.  The  stock 
books  shall  be  closed  for  fifteen  days  before 
the  annual  election,  and  all  proxies  must  be 
registered  with  the  president  at  least  ten 
days  before  the  meeting  for  which  they  are 
given.  No  one  can  cast  a  vote  as  proxy  un- 
less he  is  a  stockholder  of  the  company.  All 
proxies  held  shall  be  voted  as  directed  by  the 
principal;  and  in  the  absence  of  any  such 
instructions,  they  shall  be  voted  as  directed 
by  the  majority  of  the  board  of  directors." 

On  October  6,  1913,  the  plaintiffs  amended 
their  petition,  alleging  the  action  of  the 
stockholders  as  set  forth  above,  and  seeking 
to  enjoin  the  corporation  from  applying  for 
the  ameudmeut  to  the  charter.  The  basis  of 
the  complaint  was  that  the  stock  which  had 
been  subscribed,  but  not  paid  for  by  the  or- 
ganizing stockholders,  as  above  mentioned, 
was  not  authorized  to  be  voted  at  the  stock- 
holders' meeting,  and  that,  eliminating  the 


shares  of  this  class  of  stock  which  were  voted 
in  favor  of  amending  the  charter,  the  remain- 
ing votes  cast  would  not  constitute  a  majority 
of  the  10,000  shares  of  the  capital  stock  of  the 
corporation.  On  the  interlocutory  hearing, 
the  Judge  passed  a^  order  which  declared: 
"That  the  defendant  company  *  *  ♦  is 
enjoined  from  making  application  for  a 
change  In  the  amount  of  its  capital  stock,  the 
par  value  of  its  shares,  or  in  its  corporate 
name,  until  at  a  meeting  of  stockholders, 
duly  held  in  manner  provided  by  law,  a  ma- 
jority of  its  stock  duly  subscribed,  paid  for, 
and  owned  by  the  stockholders  voting,  said 
stock  shall  be  voted  in  favor  of  making  such 
application;  such  majority  not  being  less 
than  a  majority  of  10,000  shares  constitut- 
ing the  total  capital  stock  of  the  defendant 
corporation."  To  this  order  the  defendant 
company  excepted,  alleging  that  the  court 
erred  in  holding  that  the  stock,  which  had 
been  regularly  subscribed,  but  not  paid  for, 
could  not  be  voted  at  the  stockholders*  meet- 
ing on  the  resolution  having  been  regularly 
adopted  by  the  stockholders,  and,  all  require- 
ments of  the  law  having  been  fully  complied 
with,  defendant  was  authorized  to  apply  for 
the  proposed  amendment,  and  should  not 
have  been  enjoined  by  the  court. 

Jones  &  Chambers  and  Alex  0.  King,  all  of 
Atlanta,  and  Miller  &  Jones,  of  Macon,  for 
plaintiff  in  error.  W.  P.  Wallis,  of  Ameri- 
cus,  and  Jno.  R.  L.  Smith,  of  Macon,  for  de- 
fendants in  error. 


ATKINSON,  J.  [1]  1.  The  proposed 
amendment  was  sought  under  the  provisions 
of  the  general  law  as  embodied  in  the  Civil 
Code,  §  2201.  It  is  there  declared:  "Any 
banking,  railroad,  insurance,  express,  tele- 
graph, canal,  or  navigation  company  in  this 
state,  whether  Incorporated  by  special  act  of 
the  General  Assembly  or  by  the  secretary  of 
state  under  the  general  law,  may  have  its 
corporate  name,  or  its  principal  oflSce,  or  the 
face  value  of  each  share  of  its  capital  stock, 
or  the  number  of  Its  board  of  directors,  or 
the  amount  of  its  capital  stock  changed  in 
the  following  manner,  to  wit:  The  company 
desiring  to  have  its  name,  or  its  principal 
oflice,  or  the  face  value  of  each  share  of  its 
capital  stock,  or  the  number  of  its  board  of 
directors,  or  the  amount  of  its  capital  stock 
changed  shall  file  in  the  office  of  the  secre- 
tary of  state  a  petition  signed  with  the  corpo- 
rate name,  stating  the  name  and  character 
of  the  corporation,  the  date  of  Its  original 
charter  and  all  amendments  thereto,  that  it 
desires  an  amendment  to  its  charter,  chang- 
ing its  corporate  name,  or  its  principal  office, 
or  the  face  value  of  each  share  of  its  capital 
stock,  or  the  number  of  Its  board  of  directors, 
or  the  amount  of  Its  capital  stock,  any  or  all, 
as  the  case  may  be,  and  paying  to  the  secre- 
tary of  state  a  fee  of  $25.00  to  be  covered  by 
him  into  the  treasury  of  the  state;  and  also 
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file  with  such  petition  a  certified  abstract 
from  the  minutes  of  the  board  of  directors, 
showing  that  the  application  for  the  pro- 
posed amendment  has  been  authorized  by  the 
vote  of  a  majority  in  amount  of  the  entire 
capital  stock  at  a  meeting  bf  the  stockholders 
called  for  the  purpose,  by  resolution  of  the 
board  of  directors,  notice  of  which  meeting 
shall  be  mailed  to  each  stockholder,  or,  in 
case  of  death,  to  his  legal  representatives  or 
heirs  at  law,  addressed  to  his  last  known 
residence,  at  least  ten  days  previously  to  the 
day  of  said  meeting:  Provided,  however.  If 
the  petition  is  to  change  the  principal  office 
of  any  of  such  companies,  then  the  certified 
abstract  from  the  minutes  shall  show,  that 
the  amendment  was  authorized  by  the  unan- 
imous vote  of  the  stockholders  present  at  the 
meeting  held  for  such  purpose.  Affidavit 
made  and  signed  in  due  form  of  law  by  the 
president  or  secretary  shall  be  attached  to 
said  petition,  showing  that  It  has  been  pub- 
lished once  a  week  for  four  weeks  in  that 
newspaper  in  which  Is  published  the  sheriff's 
sales  of -the  county  in  which  the  principal 
office  of  said  corporation  is  located.*'  No  at- 
tack is  made  on  the  validity  of  the  organiza- 
tion of  the  corporation. 

Shortly  after  the  issuance  of  the  charter, 
the  owners  of  1,129  shares  of  the  stock,  who 
constituted  all  of  the  stockholders  at  that 
time,  at  a  meeting  of  the  stockholders  of  the 
coroporation,  unanimously  passed  a  resolu- 
tion, which  was  reduced  to  writing  and  sign- 
ed by  them,  as  follows:  "We,  the  present 
stockholders  of  the  Georgia  Life  Insurance 
Company,  hereby  subscribe  for  the  remaining 
shares  of  the  10,000  proi>osed,  namely,  8,871 
at  par.  We  agree  that  said  stock  be  sold 
from  time  to  time  at  such  prices  as  the  direc- 
tors of  said  company  may  see  fit  The  net 
proceeds  arising  from  the  sale  of  said  stock 
to  be  the  property  of  said  Georgia  Life  In- 
surance Company,  and  to  be  credited  to  our 
stock  account"  This  was  spread  upon  the 
minutes  of  the  corporation ;  and  subsequent- 
ly. In  pursuance  of  the  contract  the  directors 
sold  3,880  shares  of  the  stock  thus  subscribed 
above  par,  and  placed  the  net  proceeds  *ln  the 
treasury  of  the  corporation.  Under  these 
circumstances,  the  contract  was  binding  upon 
the  corporation,  and  also  upon  the  subscrib- 
ers, and  gave  the  stock  a  status  as  such  and 
the  subscribers  a  standing  as  stockholders  in 
the  affairs  of  the  corporation.  If  the  stock 
was  not  paid  for  in  cash,  the  company  held 
the  written  agreement  of  the  subscriber  to 
pay  for  it  at  its  par  value,  and  the  agreement 
could  have  been  enforced.  The  subscribers 
in  the  instant  case  were  recognized  by  the 
corporation  as  the  owners  of  the  stock  so 
subscribed,  because  they  sold  a  very  large 
portion  of  that  stock  and  received  a  price  in 
excess  of  the  par  value,  which  they  applied 
to  the  corporation,  by  virtue  of  the  contract 
to  treat  the  subscribers  as  the  owners  of 
stock,  and  their  right  to  accept  an  increased 
price  upon  the  faith  of  the  contract  therefor. 


Whatever  may  be  said  of  a  case  where  no 
other  fact  is  present  to  suppon  the  proposi- 
tion that  the  subscriber  is  a  stockholder  than 
the  bare  fact  of  subscription,  yet,  where  it 
appears  that  the  corporation  dealt  with  the 
subscriber  as  the  owner  of  the  stock,  and 
converted  into  the  corporate  treasury  a  large 
sum,  based  upon  a  contract  made  with  him 
as  the  owner  of  that  stock,  for  all  practical 
purposes,  relatively  to  other  stockholders, 
they  will  be  treated  as  standing  upon  an 
equal  footing  with  reference  to  the  conduct 
and  management  of  the  corporate  affairs.  1 
Cook  on  Corp.  {  13;  Reed  v.  Gold,  102  Va. 
37,  45  S.  B.  868;  Cotter  v.  Butte  &  Ruby 
Valley  Smelting  Co.,  31  Mont  129,  77  Pac 
509;  South  Dakota  v.  North  Carolina,  192  U. 
S.  286,  24  Sup.  Ct  269,  48  L.  Ed.  448;  Spear 
V.  Crawford, .  14  Wend.  (N.  Y.)  20,  28  Am. 
Dec.  513. 

It  Is  declared  in  the  CivU  Code,  §  2398, 
that  the  stock  in  Insurance  companies  shall 
be  deemed  personal,  and  be  transferable  In 
the  manner  prescribed  by  the  by-laws  of  the 
company,  but  that  no  share  shall  be  trans- 
ferable until  aU  previous  calls  thereon  shall 
have  been  paid  in.  This  distinctly  recognizes 
that  there  may  be  ownership  of  capital  stock 
by  the  suDscriber  before  he  has  paid  his 
subscription  therefor.  From  what  has  been 
said.  It  clearly  appears  that  the  subscribed 
stock  mentioned  above  should  be  held  capital 
stock  of  the  corporation,  within  the  mean- 
ing of  the  Civil  Code,  S  2201,  supra,  and  that 
the  subscribers  are  to  be  regarded  as  the 
owners  thereof.  Being  such,  the  statute 
(Civil  Code,  §  2201)  is  authority  for  the  right 
of  such  stockholders  to  vote  tiie  stock  upon 
the  question  of  amending  the  charter.  There 
is  no  statute  which  disqualifies  stock  from 
voting  on  account  of  nonpayment  of  sub- 
scriptions thereto,  nor  because  a  formal  cer- 
tificate has  not  been  issued  therefor. 

[2]  2.  It  was  contended  that  the  corpora- 
tion's by-laws  limited  the  voting  of  stock  to 
that  which  appeared  upon  the  stock  books, 
and  to  which  certificates  had  been  formally 
issued.  The  by-law  in  question  is  set  forth 
in  the  second  headnote.  This  by-law  was  de- 
signed to  safeguard  the  voting  of  stock  which 
had  been  formally  issued  and  entered  on  the 
minutes.  For  this  purpose,  it  was  a  proper 
regulation,  as  it  tended  to  secure  the  rights 
of  the  real  owner  of  the  stock.  But  It  did 
not  purport  and  was  not  intended,  to  prevent 
the  owner  of  stock,  to  whom  a  formal  cer- 
tificate had  not  been  issued,  from  voting  his 
stock  on  the  question  of  amending  the  char- 
ter so  as  to  bring  about  a  fundamental 
change.  To  give  it  such  a  construction  would 
make  the  by-law  conflict  with  the  statute 
(Civljl  Code,  §  2201),  which  contemplates  the 
vote  of  all  the  stock. 

[3]  3.  There  was  no  issue  of  fact  involved, 
but  the  questions  were  purely  of  law,  and  are 
controlled  by  the  principles  announced  in 
the  preceding  divisions.  The  judge  commit- 
ted error,  therefore,  in  enjoining  the  defend- 
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ant  company  from  making  application  for 
the  amendment  to  Its  charter. 
Judgment  reversed.    All  the  Justices  concur. 

LUMPIN,  J.  (concurring  specially).  I  con- 
cur in  the  Judgment,  but  do  not  concur  In  all 
that  Is  said  In  the  opinion  of  the  majority 
of  the  court.  The  plaintiffs  are  purchasers 
of  stock  which  was  issued  and  sold  by  vir- 
tue of  the  agreement  unanimously  entered  In- 
to by  the  original  stockholders  subscribing 
for  the  balance  of  the  authorized  capital 
stock,  and  providing  for  Its  sale  by  the 
directors.  The  status  of  the  plaintiffs  as 
stockholders,  therefore,  depends  upon  this 
agreement,  and  they  are  In  no  position  to  at- 
tack Its  validity.  In  this  case  the  plaintiffs 
invoked  the  action  of  a  court  of  competent 
^Jurisdiction,  and  obtained  an  Injunction 
against  an  application  to  amend  the  charter, 
which  showed  on  its  face  that  It  was  based 
on  the  ground  that,  in  determining  what  was 
a  majority  of  the  votes  necessary  for  that 
purpose,  all  of  the  subscribed  capital,  as  well 
as  that  represented  by  stock  certificates,  must 
be  Included  in  the  computation.  This  neces- 
sarily Involved  an  adjudication  that  the  sub- 
scribers were  stockholders  within  the  mean- 
ing of  the  statute,  and  were  entitled  to  vote, 
since  they  could  not  be  stockholders  for  the 
pnrpose  of  determining  the  number  of  votes, 
and  not  stockholders  with  reference  to  the 
right  to  vote.  Nevertheless,  when  a  second 
meeting  was  held,  and  the  entire  voting 
strength  was  computed  on  the  basis  which 
the  order  of  the  court  dealt  with  as  correct, 
and  the  subscribers  were  treated  as  stock- 
holders in  the  purview  of  the  statute,  the 
same  plaintiffs  then  set  up  that  all  the 
subscribers  were  not  entitled  to  vote,  but 
only  those  holding  stock  certificates  register- 
ed on  the  books  of  the  company.  Without 
regard  to  the  proper  construction  of  the  by- 
law, these  plaintiffs  cannot  take  two  incon- 
sistent positions;  in  one  obtaining  a  Judg- 
ment which  treated  the  subscribers  as  stock- 
holders within  the  contemplation  of  the  stat- 
ute, and  in  the  other  seeking  a  Judgment  to 
hold  that  they  were  not  entitled  to  vote.  I 
accordingly  concur  in  the  Judgment  that  the 
plaintiffs  were  not  entitled  to  an  injunction 
on  the  ground  on  which  it  was  granted. 


(78  W.  Va.  488) 

WILLIAM  JAMES  SONS  CO.  v.  HUTCHIN- 
SON et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(Byllalua  hy  the  Court.) 

1.  Ejectment   (§   15*)— Titlb— Reliancb   ow 
Common  Source. 

For  a  plaintiff  in  ejectment  to  rely  on 
common  source  of  title,  it  must  appear  that  the 
defendant's  claim  of  title  somewhere  connects 
with  a  party  under  whom  the  plaintiff  claims. 

[Ed.  Note—For  other  cases,  see   Ejectment 
Cent.  Dig.  f §  59-62 ;   Dec.  Dig.  §  15.*] 


2.  LANDLosn  ANn  Tenant  (%  62*)— Land- 
LORo's  Title— Estoppel  of  tenant. 

The  mere  execution  of  a  lease  does  not  es- 
top the  lessee  from  denying  the  title  of  the  les- 
sor. The  estoppel  only  arises  by  possession  un- 
der the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  152-158,  168,  170,  189; 
Dec.  Dig.  §  62.*] 

3.  Witnesses  (8  150*)— Competency— THawb- 
actions  with  deceased. 

One  through  whom  a  plaintiff  in  ejectment 
derives  his  title  is  incompetent  to  testify  on 
the  trial  of  the  action  against  the  defendant 
grantee  of  a  person  then  deceased,  in  regard  to 
a  personal  transaction  with  the  deceased  in 
his  life  time. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  560,  653-657 ;   Dec  Dig.  |  150.*] 

(Additional  SyUahua  hy  Editorial  8i&ff,) 

4.  Ejectment  (§  9*)— Title. 

Plaintiff  in  ejectment  must  stand  on  his 
own  title,  and  not  on  the  weakness  of  that  of 
his  adversary. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  fi  16-20;    Dec  Dig.  {  9.*] 

6.  Ejectment  (|  90*)— Evidence  of  Titl»— 
Admissibility. 

Where  plaintiff  in  ejectment  relied  on  a 
common  -source  of  title,  or  estoppel  of  defend- 
ant to  deny  his  title,  defendant's  evidence  to 
show  failure  of  plaintiff's  title  back  of  the  al- 
leged common  source,  and  plaintiff's  evidence 
in  rebuttal  thereof  being  immaterial,  was  im- 
properly admitted. 

[Ed.  Note.— For  other  cases,  see  Ejectmenti 
Cent.  Dig.  §§  254-277 ;  Dec.  Dig.  §  90.*] 

6.  Witnesses  (|  150*)— Competency— Trans- 
actions WITH  Deceased  Peeson  —  "As- 
signee." 

The  word  "assignee,"  as  used  in  Code  1906, 
c  130,  S  23,  limiting  tne  right  of  a  person  to 
testify  against  the  assignee  of  a  deceased  per- 
son with  whom  he  has  had  the  personal  trans- 
action as  to  which  he  proposed  to  testify,  in- 
cludes a  "grantee." 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  560,  653-657 ;    Dec.  Dig.  |  150.* 
For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  562-564 ;   vol.  8,  p.  7584.] 

Error  to  Circuit  Court,   Raleigh  County. 

Action  by  the  William  James  Sons  Com- 
pany against  L.  H.  Hutchinson  and  others. 
Judgment  for  plaintiff,  and  defendants  brln^ 
error.     Reversed  and  remanded. 

A.  A.  Lilly,  of  Charleston,  J.  H.  Hatcher, 
of  Beckley,  and  Dillon  &  Nuckolls,  of  Fay- 
etteville,  for  plaintiffs  in  error.  McOreery  A 
Patterson,  of  Beckley,  and  T.  N.  Read,  of 
Hlnton,  for  defendant  in  error. 

ROBINSON,  J.^  In  this  action  of  eject- 
ment, plaintiff,  a  corporation,  sought  to  re- 
cover the  land  in  controversy  without  tracing 
its  title  to  the  Commonwealth,  by  showing 
that  defendants,  each  in  possession  of  a  sei>a- 
rate  parcel  of  the  land,  claimed  title  from  a 
source  common  to  that  of  plaintiff,  and  far- 
ther, as  an  alternative,  by  showing  that  de- 
fendants held  in  subordination  to  the  title 
of  plaintiff  and  were  estopped  to  deny  that 
title.  Upon  writ  of  error  to  a  Judgment  for 
plaintiff    through  the  verdict  of  a  Jury,  de- 
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fendants  claim  tbat  a  common  source  of  title 
was  not  proved,  tbat  no  relation  estopping 
them  to  deny  plaintiffs  title  was  established, 
that  Incompetent  testimony  was  admitted,  and 
that  the  Jury  were  misdirected.  An  examina- 
tion of  the  record  leads  to  the  conclusion  that 
plaintiff  did  not  make  out  a  case  entitling  it 
to  recover,  and  that  there  are  other  errors 
warranting  a  reversal  of  the  judgment  As 
briefly  as  may  be  we  shall  discuss  the  perti- 
nent phases  of  the  case. 

[1]  Plaintiff  proved  title  from  one  Granger, 
but  its  evidence  does  not  connect  defendants' 
claims  of  title  with  Granger  or  with  any 
other  source  common  to  plaintiff.  It  ap- 
pears that  defendants  claim  from  Alfred 
Beckley,  through  possession  under  a  written 
contract  of  sale  made  by  him  to  James  A. 
Hutchinson  in  1873.  There  is  parol  testi- 
mony that  Beckley  was  an  agent  of  Granger 
for  the  sale  of  lands.  Tet  the  written  con- 
tract of  sale  from  Beckley,  back  to  which 
run  the  claims  of  defendants  to  the  land,  evi- 
dences nothing  but  a  sale  by  him  in  his  own 
behalf.  For  all  it  shows,  Beckley  claimed 
the  land  as  his  own,  and  contracted  to  sell 
the  same  as  his  individually.  There  is  not  a 
word  in  the  record  to  show  that  Beckley 
made  this  particular  sale  of  land  for  Gran- 
ger. No  authority  for  Beckley  to  sell  for 
Granger  the  particular  land  now  in  contro- 
versy is  shown.  Plaintiff  only  proved  that 
defendants'  claims  of  title  arose  from  Beck- 
ley, not  Granger.  * 

The  Granger  title  passed  to  Azel  Ford.  At 
that  time  James  A.  Hutchinson  was  in  pos- 
session of  the  land  under  the  contract  from 
Beckley,  and  had  been  in  such  possession  for 
many  years.  Ford  went  to  Hutchinson  for 
an  adjustment  of  their  respective  claims  to 
the  land.  He  made  a  deed  to  Hutchinson  for 
a  part  of  the  land,  126  acres,  describing  the 
same  therein  by  metes  and  bounds.  Plaintiff 
at  the  trial  introduced  a  writing  dated  soon 
after  the  date  of  the  deed,  whereby  Ford 
leased  to  Hutchinson  all  the  residue  of  the 
land,  together  with  testimony  tending  to 
prove  that  the  lease  was  agreed  upon  con- 
temporaneously with  the  conveyance  by  the 
deed.  The  lease  was  dated  April  28,  1890, 
and  was  conditioned  to  expire  April  1,  1892, 
with  right  to  Hutchinson  to  hold  one  year 
more  if  not  notified  to  quit  at  the  expiration 
date.  It  recited  that  for  the  use  and  occui)a- 
tion  of  the  land  Hutchinson  was  to  take  good 
care  of  the  premises.  Defendants  introduced 
evidence  tending  to  prove  the  signature  of 
Hutchinson  to  the  lease  to  be  a  forgery.  For 
the  purposes  of  present  consideration,  the 
lease  may  be  considered  as  genuine.  The  Jury 
8o  found.  The  lease  was  for  "all  that  parcel 
of  land  containing  213  acres  upon  which  one 
of  the  sons  and  a  son-in-law  of  the  said 
Hutchinson  now  reside."  This  is  the  land 
now  in  controversy.  Plaintiff  maintains  that 
since  defendants  claim  under  James  A. 
Hutchinson  this  lease  estops  them  to  deny  the 
title  of  Ford  under  whom  plaintiff  daima. 
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The  lease  is  undoubtedly  evidence  of  an 
admission  of  Ford's  tittle  on  the  part  of 
Hutchinson.  Bu|:  simply  because  it  is  that  it 
does  not  necessarily  operate  to  estop  Hutchin- 
son, or  defendants  holding  under  him,  from 
denying  and  contesting  the  title  of  Ford  and 
those  who  hold  under  him. 

[2]  No  possession  by  James  A  Hutchinson 
under  the  lease  is  shown  unless  we  can  say 
that  he  was  in  possession  by  his  son  and  his 
son-in-law  at  the  time  the  lease  was  executed 
and  retained  possession  through  them  under 
the  lease.  We  can  not  say  that  as  tenant  of 
Ford  he  retained  possession  through  them. 
It  has  not  been  made  to  appear  that  the  son 
and  the  son-in-law,  who  were  on  the  land  be- 
fore the  lease  was  made  and  remained  there- 
on after  it,  was  made,  were  mere  tenants  of 
James  A.  Hutchinson.  Indeed  the  only  evi- 
dence in  that  regard  tends  to  prove  that  they 
were  on  the  land  under  parol  gifts  of  a  father 
to  his  children.  It  has  not  been  made  to  ap- 
pear that  they  ever  had  knowledge  of  the 
lease,  or  attorned  to  Ford  as  landlord.  If  it 
were  shown  that  the  son  and  the  son-in-law 
were  only  on  the  land  as  tenants  of  James  A. 
Hutchinson  at  the  time  he  took  the  lease 
from  Ford,  we  could  well  say  that  Hutchin- 
son through  them  retained  possession  as 
tenant  of  Ford.  But  the  only  showing  under 
the  evidence  in  this  particular  is  that  they 
were  on  the  land  before  and  after  the  lease 
was  made,  not  as  tenants  or  in  subordination 
to  anyone,  but  under  claim  of  independent 
right  Without  agreement  by  them,  the  char- 
acter of  their  holding  could  not  be  changed. 
If  they  held  under  sale  or  gift  from  James  A. 
Hutchinson,  he  could  not  change  the  char- 
acter of  their  holding  into  a  tenancy  under 
Ford  merely  by  his  taking  a  lease  from  Ford. 

It  must  be  conceded  from  the  evidence  that 
Hutchinson  never  was  in '  possession  of  the 
land  under  the  lease,  since,  as  we  have  seen, 
he  did  not  retain  possession  by  those  already 
on  the  land.  No  evidence  appears  of  any 
individual  possession  by  him  subsequent  to 
the  date  of  the  lease.  The  period  of  tenancy 
for  which  the  lease  was  made  expired  without 
his  taking  possession  under  it  The  only  pos- 
session of  the  land  after  the  date  of  the  lease 
was  that  of  the  son  and  the  son-in-law.  At 
the  date  of  the  lease  they  were  in  possession, 
not  for  him,  but  for  themselves,  and  there- 
after so  remained,  as  far  as  the  case  disclos- 
es. The  mere  execution  of  the  lease,  without 
possession  thereunder,  did  not  establish  the 
relation  of  landlord  and  tenant  between  Ford 
and  Hutchinson.  To  warrant  the  estoppel 
against  denying  the  title  of  the  landlord  there 
must  be  a  tenancy  in  fact  The  lessee  must 
go  into  possession  under  the  lease,  or  retain 
a  possession  that  he  already  has.  In  sub- 
ordination to  the  title  of  the  landlord.  The 
estoppel  may  be  invoked  only  against  one  in 
possession  as  tenant,  or  one  in  possession 
through  a  tenancy  and  thus  having  no  higher 
right  of  possession  that  that  under  which  he 
obtained  ijtossessioBu    **The  foundation  of  tfae 
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estoppel  Is  the  occupation  of  the  premises 
by  the  pennission  of  the  landlord.  The  es- 
toppel Is  In  pals  and  does  not  depend  upon 
the  lease  but  Is  founded  upon  the  possession, 
and  Is  as  operative  after  the  conclusion  of 
the  lease  as  before,  and  until  that  possession 
is  ended.  A  lessee  who  never  takes  posses- 
sion under  the  lease  is  not  estopped  to  deny 
the  landlord's  title."  24  Cyc.  »37.  "Unless 
the  tenant  has  entered  into  possession  under 
the  landlord,  or  occupied  under  the  lease,  the 
estoppel  to  deny  the  latter's  title  does  not 
arise."    18  Amer.  and  Eng.  Enc.  of  Law,  414. 

Thus  we  observe  that  defendants  who 
claim  under  Hutchinson  did  not  go  into  pos^ 
session  of  the  land  through  a  holding  of 
Hutchinson  as  tenant  of  Ford,  for  Hutchin- 
son never  so  held.  No  relation  of  landlord 
and  tenant  estopping  defendants  from  deny- 
ing the  title  of  plaintiff  has  been  established. 

[4]  Whether  defendants  through  their 
claims  of  titie  from  James  A.  Hutchinson 
have  made  out  or  can  make  out  good  titie 
need  not  be  adverted  to.  Plaintiff  must 
stand  on  its  own  titie,  not  on  the  weakness 
of  its  adversary's  title.  Plaintiff,  having 
proved  no  common  source  of  title,  nor  shown 
any  estoppel  preventing  defendants  from  de- 
nying its  titie,  was  not  excused  from  tracing 
its  titie  to  the  Commonwealth.  It  made  no 
case  entitling  it  to  a  recovery. 

From  what  we  have  said  it  would  seem 
that  the  errors  in  the  giving  and  refusing 
of  instructions  to  the  Jury,  practically  all 
of  which  cover  the  subjects  we  have  discuss- 
ed, will  be  fully  appreciated  and  understood, 
without  special  reference  thereto. 

[6]  Much  immaterial  matter  was  lugged  in- 
to the  trial,  in  view  of  the  reliance  of  plain- 
tiff wholly  on  a  common  source  of  title,  or 
an  estoppel  of  defendants  to  deny  plaintifTs 
titie.  All  effort  of  defendants  to  show  fail- 
ure of  plaintiff*s  titie  back  of  the  common 
source  on  which  plaintiff  sought  to  rely,  and 
the  rebuttal  of  such  effort  by  plaintiff,  was 
plainly  unnecessary  and  out  of  place.  It 
does  not  matter  whether  the  title  which  af- 
fords common  source  is  good  or  bad.  Laid- 
ley  V.  Land  Co.,  30  W.  Va.  505,  4  S.  B.  705. 
This  subject,  however,  is  not  worthy  of  fur- 
ther comment  here. 

[8,  6]  There  is  but  one  other  point  to  which 
reference  need  be  made.  Azel  Ford,  through 
whom  plaintiff  derived  titie,  was  a  witness 
in  relation  to  the  execution  of  the  lease  in 
his  favor, by  James  A.  Hutchinson.  He  tes- 
tified as  to  the  personal  transaction  of  Hutch- 
inson executing  to  him  the  lease,  though 
Hutchinson  was  long  since  dead.  Whether 
the  lease  was  actually  executed  by  Hutchin- 
son was  properly  an  underlying  issue  in  the 
case.  Yet  Ford  was  incompetent  as  a  wit- 
ness to  testify  as  he  did,  in  effect  that  Hutch- 
inson actually  executed  the  lease  to  him.  It 
was  error  to  admit  his  testimony  in  this  re- 
gard.   He  was  a  person  through  whom  plain- 


tiff derived  titie.  He  testified  against  the 
grantee  of  the  person  then  deceased  with 
whom  he  had  had  the  personal  transaction 
as  to  which  he  gave  evidence.  This  was 
clearly  violative  of  Code  1906,  c  130,  i  23. 
The  word  "assignee"  in  that  statute  includes 
a  grantee.    Zane  v.  Fink,  18  W.  Va.  695. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded. 


(78  W.  Va.  4«7) 

MILAM  V.  WILLIAMS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(Bytlahut  by  the  Court  J 

ACKNOWLBDGMSNT      (8      6*)  —  HUSBAND      AND 

WiFB— Failure  of  wife  to  Acknowledge 

— Effkct. 

A  contract  in  writing,  by  husband  and 
wife,  for  the  Bale  of  two  lots  owned  in  fee  by 
them  separately,  for  a  ^ross  consideration, 
though  not  enforceable  agamst  her  for  want  of 
acknowledgment,  is  enforceable  against  him, 
upon  payment  of  such  proportionate  part  of  the 
consideration  as  his  lot  bears  to  the  combined 
area,  if  thus  equitably  ascertainable,  but,  if 
not,  then  by  such  other  method  as  may  seem 
just  and  equitable. 

[Ed.  Note.-— For  other  cases,  see  Acknowledg- 
ment,  Cent   Dig.  |S  22-42,  44;    Dec.  Dig.  S 

Appeal  from  Circuit  Court,  Raleigh 
County. 

Action  by  R.  L.  Milam  against  Letha  Wil- 
liams and  others.  Judgment  for  defendants, 
and  plaintllT  appeals.  Reversed  and  re- 
manded. 

A.  A.  Lilly,  of  Charleston,  and  J.  W. 
Maxwell,  of  Beckley,  for  appellant  Mc- 
Glnnis  &  Hatcher,  of  Beckley,  for  appellees. 

LYNCH,  J.  Plaintiff  sues  to  compel  spe- 
cific performance  of  a  contract  for  the  sale 
of  real  estate.  The  court  dismissed  the 
bill  on  demurrer,  and  he  appealed.  James 
L.  Williams  owns  in  fee  a  lot  of  10  acres; 
his  wife,  one  containing  7  acres.  The  two 
lots  are  contiguous,  and  constitute  the 
"home  place"  or  residence  of  the  two  de- 
fendants, who,  by  a  written  contract  signed 
by  each,  but  not  acknowledged  by  either  of 
them,  agreed  to  convey  the  lots  to  plain- 
tiff, as  one  boundary  of  25  acres,  for  the 
sum  of  $2,500  cash,  provided  he  elected 
within  30  days  to  consummate  the  agree- 
ment Having  so  elected,  he  tendered  the 
money  and  demanded  a  deed.  The  defend- 
ants declined  the  tender  and  refused  to  con- 
vey.    Hence  this  suit 

Nothing  in  the  record  discloses  the  grounds 
on  which  the  court  sustained  the  demurrer. 
It  may,  however,  be  assumed  that  the  court 
so  ruled  because,  the  contract  being,  under 
the  decisions  of  this  court  (Slaven  v.  Ri- 
ley, 79  S.  E.  1024,  and  cases  dted),  Toid 
and  unenforceable,  for  lack  of  acknowledg- 
ment, as  to  Letha  Williams,  a  married  wo- 
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man  tinder  coverture,  the  husband  conld 
not  be  compelled  to  convey  the  lot  owned 
by  him  or  his  Inchoate  interest  in  the  lot 
owned  by  her.  Or  the  court  may  have  con- 
cluded that,  as  the  contract  was  entire  both 
as  to  the  consideration  to  be  paid  and 
the  area  to  be  conveyed,  it  was  for  that  rea- 
son also  unenforceable  against  the  husband. 

The  contract  does  not  name  any  spedflc 
sum  for  either  lot.  It  names  a  gross  sum 
for  both  lots.  It  is  evident,  therefore,  that 
James  L.  Williams  did  not  agree  to  sell  his 
lot  as  distinct  from  that  of  his  wife,  but 
only  to  convey  his  lot  as  part  of  an  area 
of  which  her  lot  was  the  residue,  and  that 
the  purchaser  did  not  agree,  and  so  far  at 
least  he  has  indicated  no  intention,  to  ac- 
cept a  partial  instead  of  a  complete  per- 
formance of  the  contract.  His  bill  is  silent 
In  respect  to  any  compliance  except  in  ac- 
cordance with  the  agreement,  as  to  which 
he  prays  both  special  and  general  relief.  It 
does  not  evince  any  purpose  by  him  to  ac- 
cept a  conveyance  for  an  acreage  less  than 
that  for  which  he  contracted.  It  is  equal- 
ly evident  that  he  cannot,  in  any  event,  be 
compelled  to  take  a  grant  of  a  less  quantity 
than  he  purchased. 

But  plaintiff  may  elect,  at  his  option, 
to  accept  such  performance  as  James  L. 
Williams  may  be  able  to  make,  with  an 
abatement  from  the  purchase  price,  deter- 
minable by  the  ratio  the  quantity  contain- 
ed in  the  wife's  lot  bears  to  the  area  of  the 
lots  combined,  or  otherwise  as  to  the  court 
may  seem  just  and  equitable.  Or,  while 
plaintiff  cannot  be  compelled  to  accept  any 
less  estate  than  he  contracted  for,  he  may 
elect  to  rescind  the  contract  in  its  entirety, 
and  escape  terms  and  conditions  to  which 
he  has  not  heretofore  given  his  assent 

To  some  extent  Cady  v.  Gale,  5  W.  Va.  547, 
sustains  the  proposed  method  of  adjustment, 
by  declaring  that,  where  the  vendor  has 
sold  a  larger  interest  in  real  estate  than  he 
has  title  to,  a  court  of  equity  will  compel 
him  to  convey  such  interest  as  is  vested  in 
him,  if  the  purchaser  is  willing  to  accept 
such  title  in  full  discharge  of  the  contract, 
without  remuneration  or  abatement  Gale 
agreed  to  convey  lands  of  his  wife  to  Cady, 
for  a  valuable  consideration.  She  refused 
to  Join  in  the  deed.  He  could  therefore  only 
grant  such  right,  present  and  contingent,  as 
the  common  law  conferred  on  a  husband. 
This  the  court  required  him  to  convey,  but 
only  upon  payment  of  the  full  consideration, 
without  abatement  in  equity  or  recovery 
at  law  for  breach  of  the  contract.  The 
contract  could  not  be  enforced  against  the 
wife,  she  not  then  being  liable  in  conse- 
quence of  the  coverture. 

Also,  in  McGann  v.  Janes,  1  Rob.  256,  the 
Supreme  Court  of  Virginia  refused  specific 
performance  of  a  contract  by  Janes  to  con- 
vey, by  a  deed  of  himself  and  wife,  her  in- 
terest in  the  estate  cast  by  descent  upon  her  I 


and  others  by  their  father.    Janes  declined 
to   execute   Vie  contract  because   his  wife 
refused  to  Join  in  the  deed,  and  forbade  him 
to  convey  the  interest  in  her  lands  which, 
as  at  common  law,  he  as  her  husband  then 
had,  or  might  have  should  he  survive  her. 
The  plaintiff  prayed  a  partial  execution  of 
the  contract,  a  conveyance  of  the  husband's 
interest,  and  leave  to  sue  at  law  for  dam- 
ages for  the  breach  of  contract    The  court 
says:    "There  are  indeed  many  cases  decid- 
ed in  Virginia,  where  a  vendee  has  obtained 
a  deed  for  a  part  of  the  land  he  purchased ; 
for  example,  where  there  was  a  small  defi- 
ciency in  the  quantity,  but  yet  the  vendor 
was  capable  of  giving  a  title  to  what  was 
the  substantial  inducement  to  the  contract, 
the  deficiency  lying  in  compensation.    There 
are  cases  also  in  which  the  vendee  has  ob- 
tained a  decree  for  a  conveyance  from  a  hus- 
band who  had  bound  himself  to  obtain  a  re- 
linquishment of  his  wife's  dower.     But  in 
such  cases  the  vendee  has  gotten  substantial- 
ly what  he  purchased,  to  wit,  the  fee-simple 
title  of  the  husband.    This,  it  is  true,  the 
vendee  has  taken  subject  to  the  contingent 
right  of  dower;   but  he  has  also  gotten  the 
husband's  covenant  of  warranty  for  his  pro- 
tection against  the  claim  of  dower,  and,  as 
he  purchased  with  knowledge  of  the  contin- 
gent right  of  the  wife,  it  is  no  great  hard- 
ship that  he  should  be  compelled  to  take 
the   husband's   deed    alone,    with    the    risk 
or  possibility  of  his  wife's  having  an  estate 
in  dower,  and  be  made  to  rely  for  compensa- 
tion,  in  that  event,  upon  his  covenant  of 
title.    The  question  may  be  asked  whether, 
if  the  vendee  be  willing  to  take  the  title  of 
the  husband,  such  as  it  is,  the  court  ought 
to  decree  it  to  him.    As  a  general  rule,  it  has 
been  held  that  equity  will  decree   specific 
performance  so  far  as  the  vendor  is  capable 
of  performing  his  contract,  if  the  vendee  be 
willing  to  receive  the  same.    •    •    ♦    i  ap- 
prehend   that   the   vendee    must   take   the 
decree  of  equity  as  full  satisfaction,  or  not  at 
aH.     He  cannot  be  permitted  to  come  into 
equity  for  part  satisfaction,  and  resort  to  a 
court  of  law  for  further  satisfaction.     But» 
even  in  a  case  in  which  the  vendee  is  willing 
to  take  from  the  vendor  a  less  estate  thah 
he  bargained  for,  it  must  appear  that  the  ven- 
dor has  a  lawful  right  to  convey  such  less 
estate.     Thus,  the  question  arises  whether 
the  vendee  can  have  a  decree  for  a  convey- 
ance by  the  husband  of  his  life  estate  in 
the  lands  of  the  wife  during  her  life."    The 
court  decided  the  question  in  the  negative, 
and  sustained  the  demurrer  on  two  grounds: 
First,  that  any  decree  equity  could  render 
must  be  in  full  satisfaction  of  the  contract, 
without  right  to  resort  to  a  court  of  law  for 
damages  for  the  breach ;  and,  second,  that  a 
husband  cannot  be  decreed  to  convey  a  life 
estate  in  his  wife's  lands  during  her  life, 
his  curtesy  being  consummated  only  by  her 
death. 
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Again,  In  Watson  y.  Mlcheal,  21  W.  Va.  569, 
it  was  held  that  when  a  husband  unites  with 
his  wife  in  a  deed  for  her  separate  estate, 
void  as  to  her  for  a  fatal  defect  in  the  ac- 
knowledgment, the  grantee  may  elect  to 
take  the  husband's  interest  in  the  land  in 
full  satisfaction  of  the  contract,  if  valid  as 
to  the  husband.  The  cause  was  then  re- 
manded, with  Ifeave  to  defendant  to  elect 
whether  to  return  the  consideration  and 
rescind  the  deed  as  to  the  husband,  or  to 
take  his  curtesy  interest,  "if  he  shall  ever 
be  entitled  thereto,  in  full  satisfaction  of 
the  contract.*'  It  was  further  held  that 
"if  the  said  defendant  elects  to  take  the  in- 
terest of  said  John  D.  Watson,  which  can  in 
no  event  attach  until  the  death  of  his  ^^irife, 
he  must  take  it  without  abatement  of  any 
part  of  the  purchase  money  and  in  full 
satisfaction  of  the  contract  Clark  v.  Reins, 
12  Grat  [Va.]  98 ;  Cady  v.  Gale,  6  W.  Va. 
505." 

And  we  find  that,  in  Thorn  v.  Sprouse,  39  W. 
Va;  706,  20  S.  E.  676,  it  is  said:  "Where  a 
-vendor  sells  land  and  executes  to  such  ven- 
dee a  deed,  in  which  his  wife  Joins,  but  the 
acknowledgment  is  so  defective  as  not  to  re- 
lease her  contingent  dower,  part  of  the  pur- 
chase money  having  been  paid  in  cash,  and 
tUne  given  for  the  residue,  specific  perform- 
ance of  the  contract  will  not  be  enforced  by 
compelling  the  payment  of  the  residue  of 
the  purchase  money,  unless  such  defendant 
is  allowed  to  retain  a  sufficient  amount" 
thereof  to  "indemnify  him  against  such  con- 
tingent right  of  dower."  But  it  will  be  noted 
that  the  fee  to  the  land  conveyed  was  in  the 
husband,  and  that  the  deed  made  was  de^ 
fective  only  as  to  the  wife,  who  then  had 
only  an  inchoate  right  of  dower. 

Bailey  v.  James,  11  Grat  (Va.)  468,  62  Am. 
Dec.  659,  is  authority  for  the  holding  that, 
where  a  married  woman  has  as  to  her  sepa- 
rate estate  signed  a  contract  without  privy 
examination,  whereby  the  contract  is  effectu- 
al only  to  transfer  the  life  interest  of  the 
husband,  and  the  contract  is  entire  for.  a 
specific  sum  of  money,  and  the  title  to  a 
part  fails  from  a  cause  of  which  both  vendor 
and  vendee  were  ignorant  it  is  ground  for 
rescission  of  the  whole  contract  but  the  ven- 
dee cannot  insist  on  a  partial  rescission; 
and  that  if  the  vendee  declines  to  rescind 
the  contract  he  must  pay  the  whole  pur- 
chase money.  If  a  rescission  of  a  contract  Is 
decreed,  it  should  be  complete  and  entire. 
Ferry  v.  Clarke,  77  Va.  409;  Glassell  v. 
Thomas,  3  Leigh  (Vsl.)  113.  Where  a  wife  is 
"one  of  three  equal  joint  owners  of  the  land, 
and  they  and  the  husband  having  united  in  a 
sale,  though  the  husband  and  wife  will  not  be 
compelled  to  execute  the  contract  on  their 
part,  the  other  two  Joint  owners  will  be 
oom];)elled  to  convey  their  undivided  interests. 


upon  the  payment  by  the  vendee  of  their 
shares  of  the  purchase  money."  Clark  v. 
Reins,  12  Grat  (Va.)  98. 

But,  upon  a  proper  interpretation  of  these 
cases,  it  will  readily  appear  that  when  ap- 
plied to  the  facts  of  this  case  and  those  of 
a  like  nature,  the  holding  as  to  the  payment 
of  the  consideration  is  tt^at  by  his  election  to 
accept  partial  performance,  if  he  does  so 
elect  the  purchaser  is  not  entitled  to  an 
abatement  by  reason  of  the  wife*s  contingent 
right  of  dower  in  the  James  It,  Williams  lot 
They  do  not  hold,  and  cannot  reasonably  be 
construed  as  holding,  that  in  case  of  such 
election,  he  must  pay  $2,500,  the  considera- 
tion stipulated  as  the  price  of  both  lots,  upon 
the  acceptance  of  a  decree  requiring  a  con- 
veyance of  one  only.  But  the  plaintiff  Is  not 
entitled,  upon  electing  acceptance  of  the 
James  L.  Williams  lot  In  partial  perform- 
ance, to  any  abatement  because  of  the  con- 
tingent dower  of  the  wife  therein.  Graybill 
V.  Brugh,  89  Va.  895,  17  S.  E.  558,  21  L.  R.  A. 
133,  37  Am.  St  Rep.  894;  Steadman  v. 
Handy,  102  Va.  382,  46  S.  B.  380;  36  Cyc.  745. 

Our  conclusion  is  that  the  court  erred  in  its 
ruling  upon  the  demurrer.    The  bill  is  suffi- 
cient as  to  James  L.  Williams.    Being  good 
as  to  him,  the  court  should  have  overruled  it 
and  required  defendants  to  answer.    CoYer- 
ture,  like  infancy,  is  a  pleadable  defense. 
We  cannot  surmise  what  may  be  the  attitude 
of   Letha    Williams    towards   the    contract 
signed  by  her.    See  Campbell  v.  Beard,  57  W. 
Va.  501,  511,  50  S.  E.  747.    Though  the  con- 
tract is  void  as  to  her,  she  may  not  refuse 
compliance  with  its  terms.    While  the  court 
cannot  compel  her  to  comply  with  a  void 
agreement  she  may  nevertheless  voluntarily 
unite   with   her   husband   in   a   conveyance 
pursuant  to  its  terms,   as  though  it  were 
binding  on  her.    But  the  contract  is  binding 
and  enforceable  against  her  husband.    Where 
the  vendor  is  unable  to  convey  a  good  title  to 
some  part  only  of  the  land  he  has  jcontracted 
to  sell,  a  court  of  lequlty,  at  the  suit  and  upon 
the  election  of  the  vendee,  will  decree  com- 
pliance in  so  far  as  the  vendor  has  a  good 
and  sufficient  title,  but  with  an  abatement  of 
the  purchase  money  commensurate  with  the 
value  of  the  land  lost.    Neil  v.  McClong,  71 
W.  Va.  458,  76  S.  E.  878.     So  here,  unless 
upon  final  hearing  the  facts  then  appearing 
should  not  reasonably  warrant  such  relief,  a 
decree  should  be  entered,  upon  the  election 
and  at  the  request  of  the  plaintiff,  requiring 
a  conveyance  of  the  James  L.  Williams  lot  to 
plaintiff,  upon  payment  by  the  latter  of  the 
consideration  stated  in  the  contract  less  tlie 
value  of  the  lot  owned  by  the  female  defend- 
ant 

We  therefore  reverse  the  decree  of  Febra- 
ary  28,  1911,  overrule  the  demurrer,  and 
remand  the  cause. 
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(78  W.  Va.  *77) 

HINTON  FOUNDRY,  MACHIXB  &  PLUMB- 
ING CO.  V.  LILLY  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(8ylldbu9  ly  the  CourtJ 

1.  Landlobd  and  Tenant  (§  118*)— Lbasbt- 
OoNSTRuonoN— Tenancy  at  Will. 

A  lease  for  no  fixed  term,  reserving  a  nom- 
inal rent  payable  annually,  giving  lessee  right 
to  occupy  the  premises  '"until  such  time  as 
shall  be  required  by  the  party  of  the  first  part 
(lessor)  for  building  purposes  or  for  use  in 
connection  with  its  business,**  creates  an  es- 
tate at  wiQ. 

[ESd.  Note.— For  other  tasee,  see  Landlord 
and  Tenant,  (^nt  Dig.  ||  402-415;  Dec.  Dig. 
I  118.*] 

2.  Landlord  and  Tenant  (j  120*)— Tenancy 
AT  Will— Termination— Mtttual  Right. 

An  estate  at  will  may  be  terminated  by 
either  lessor  or  lessee  at  any  time,  on  giving 
the  notice  required  by  the  terms  of  the  lease, 
and,  if  no  notice  is  required  bj  the  lease^  it 
may  be  terminated  without  notice.  The  right 
to  terminate  is  mutual. 

[Sd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §i  416-426,  432,  433; 
Dec.  Dig.  i  120.*] 

Srror  to  Circuit  Conrt,  Summers  County. 

Action  by  the  Hinton  Foundry,  Machine  & 
Plumbing  Company  against  the  Lilly  Lum- 
ber Company.  Judgment  for  defendant,  and 
plaintiff  brings,  error.  Reversed  and  re- 
manded. 

A.  D.  Daly,  of  Hinton,  and  Brown,  Jack* 
son  &  Knight,  of  Charleston,  for  plaintiff  in 
error.  R.  F.  Dunlap,  of  Hinton,  for  defend- 
ant In  error. 

WILLIAMS,  J.  The  Hinton  Foundry,  Bla- 
chlne  &  Plumbing  Company,  a  corporation, 
brought  this  action  of  unlawful  detainer 
against  the  Lilly  Lumber  Company,  also  a 
corporation,  to  recover  possession  of  a  lot  of 
ground  in  the  town  of  Avis,  Summers  coun- 
ty, which  it  was  occupying  as  a  lumber  yard, 
under  a  demise  from  plaintiff.  The  action 
originated  before  a  Justice  of  the  peace  and 
was  appealed  to  the  circuit  court,  where  a 
trial  by  jury  was  had  and  a  verdict  rendered 
for  defendant  at  the  direction  of  the  court; 
and  plaintiff  was  awarded  this  writ  of  error. 

The  deed  of  lease  bears  date  October  16, 
1906,  and,  after  describing  the  premises  de- 
mised^ continues  as  follows:  "This  lease 
covers  all  of  the  said  lot  except  such  parts 
aa  the  said  i>arty  of  the  first  part  shall  de- 
sire to  use  for  buildings  or  for  storing  fuel, 
coke,  iron,  or  other  material  or  products  used 
or  produced  in  connection  with  its  foundry, 
machine,  and  plumbing  business;  there  is  al- 
so excepted  any  ground  which  the  said  party 
of  the  first  part  may  desire  to  use  for  coal 
tipping  or  coal  yard,  this  lease  covers  all  of 
the  said  lot  except  as  above  excepted  and 
gives  the  said  party  of  the  second  part  the 
use  and  control  of  it  for  a  lumber  yard  until 
such  time  as  shall  be  required  by  the  party 


of  the  first  part  for  building  purposes  or  for 
use  in  connection  with  its  business.  For 
the  said  ground  the  said  party  of  the  second 
part  is  to  pay  a  rental  of  $1  per  year  so 
long  as  it  holds  possession  and  uses  said 
ground,  but  it  Is  expressly  understood  and 
agreed  that  at  any  time  the  said  party  of 
the  first  part  shall  require  or  need  that  por- 
tion of  the  lot  conveyed  by  this  lease  or  any 
part  of  it,  that  the  said  party  of  the  second 
part  shall  surrender  peaceable  i>ossession  of 
the  same  on  QO  days'  notice." 

On  the  20th  day  of  January,  1910,  plain- 
tiff served  notice  on  defendant  to  vacate  the 
premises  by  the  20th  of  the  following  April. 
No  reason  was  assigned  in  the  notice  for  de- 
manding the  premises. 

Counsel  for  defendant  contends:  (1)  That 
the  demise  was  for  a  year  with  the  con- 
tinued right  of  possession,  by  the  annual 
payment  of  rental,  until  terminated  by  90 
days*  notice  of  the  happening  of  the  events 
specified  in  the  lease ;  or  (2)  if  not  an  estate 
with  a  conditional  limitation,  then  it  is  a 
tenancy  from  year  to  year  determinable  only 
at  the  end  of  a  year  by  90  days'  notice  pre- 
viously given;  and  that  in  either  event  the 
notice  was  not  sufficient,  first,  because  it  did 
not  state  the  happening  of  the  event  which, 
it  is  insisted,  was  essential  to  terminate  the 
lease,  and,  second,  because  possession  was 
demanded  in  April,  when  the  current  year 
ended  October  16th.  We  note,  however,  that 
the  action  was  not  begun  before  the  justice 
until  April  21,  1911,  a  year  and  one  day  af- 
ter the  time  when  possession  was  demanded. 
But  we  do  not  regard  this  point  as  material. 
The  vital  question  is:  What  was  the  charac- 
ter of  the  lease?  Was  it  a  lease  for  an  un- 
certain, duration  determinable  only  by  plain* 
tlfiTs  need  of  the  ground  for  buildings,  or  for 
such  other  purposes  as  are  named  in  the 
lease;  or,  does  the  deed  create  a  tenancy 
from  year  to  year,  or  only  a  tenancy  at  will? 
It  is  clear  that  no  definite  term  is  fixed  by 
the  terms  of  the  lease ;  and  it  is  equally  cer- 
tain that  defendant  is  not  bound  to  occupy, 
or  to  pay  rent,  for  any  certain  period.  It 
could  surrender  the  premises  at  any  time. 
Therefore,  as  to  the  lessee,  it  Is  certainly  a. 
tenancy  at  will.  The  rental  value  of  the 
leased  premises  is  proven  to  be  at  least  $25 
per  month.  It  thus  appears  that  the  rent 
stipulated  in  the  lease  Is  only  nominal. 

[1]  The  right  to  use  the  land  ''until  such 
time  as  shall  be  required  by  the  party  of 
the  first  part  for  building  purposes  or  for 
use  'in  connection  with  its  business"  created 
an  estate  of  uncertain  duration.  There  was 
no  way  of  determining  when  that  event 
would  happen.  It  might  happen  in  six 
months,  and  it  might  not  happen  for  60 
years.  This  made  the  estate,  not  one  for  any 
certain  term  however  short  or  long,  but  one 
of  uncertain  duration;  and  the  law  is  that 
such  an  estate  is  an  estate  at  will.    It  is  an 


•For  other  cmm  im  B$mm  tofilo  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


774 


80  SOirrHEASTERN  RBPORTBB 


(W.Va. 


essential  element  of  an  estate  for  a  term 
that  it  have  a  definite  time  to  end  as  well  as 
to  begin.  24  Cyc.  902;  Clayton  v.  Burten- 
Shaw,  5  B.  &  G.  41,  108  Eng.  Rep.  16;  Doe 
ex  dem.  Wood  v.  Clarke,  7  A.  &  E.  210 ;  Col- 
clough  V.  Carpeles,  89  Wis.  239,  61  N.  W. 
836.  In  Corby  v.  McSpadden,  63  Mo.  App. 
648,  It  was  held  that:  "A  lease  'for  a  period 
commencing,  etc.,  and  until  the  party  of  the 
first  part  is  prepared  to  improve  the  ground 
with  new  buildings,'  is  for  an  uncertain 
term  and  creates  only  an  estate  at  will." 
And  in  Lea  v.  Hernandez,  10  Tex.  137,  It  was 
held  that  a  lease,  "to  hold  until  the  property 
should  be  sold,  created  a  tenancy  at  will 
only."  The  following  cases  are  to  the  same 
effect:  Murray  v.  Cherrington,  99  Mass. 
229 ;  Cheever  v.  Pearson,  16  Pick.  (33  Mass.) 
266. 

[2]  We  do  not  mean  to  say  that  a  lease- 
hold may  not  be  determined  by  a  contingen- 
cy. A  lease  may  contain  a  conditional  limi- 
tation which  will  terminate  the  estate  upon 
the  happening  of  the  contingency.  But  a 
lease,  other  than  one  at  will,  must  have  a 
definite  period  of  termination,  in  any  event, 
and  it  may  be  determined  sooner  by  a  con- 
tingency. Such  leases  are  common.  The  or- 
dinary leases  for  oil  and  gas  are  of  this  char- 
acter, but  they  are  usually  made  to  end  at  a 
certain  time  If  oil  or  gas  is  not  discovered. 
But  if  the  duration  of  the  estate  is  to  be 
measured  alone  by  the  happening  of  a  con- 
tingency, it  becomes  merely  an  estate  at  will. 

A  tenancy  at  will  may  be  terminated  at 
any  time  by  either  party.  1  Coke's  First  In« 
stitutes,  55a.  Mr.  Minor  says  (2  Min.  Inst 
[2d  Ed.]  172)  the  right  to  terminate  the  es- 
tate Is  a  mutual  one,  notwithstanding  the 
instrument  of  lease  may  expressly,  or  ex- 
clusively, declare  that  the  estate  is  to  be  de- 
termined at  the  will  of  one  party  only. 

"If  one  party  may  terminate  an  estate  at 
his  will,  so  may  the  other.  Right  to  termi- 
nate is  mutual."  Cowan  v.  Radford  Iron 
Co.,  83  Va.  547,  3  S.  E  120.  This  principle 
was  reannounced  by  this  court,  in  hsec  verba, 
in  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47 
W.  Va.  84,  34  S.  E.  923. 

"When  a  lease  is  made  to  have  and  to  hold 
at  the  will  of  the  lessor,  the  law  implies  it 
to  be  at  the  will  of  the  lessee  also,  and  vice 
versa."  Doe  v.  Richards,  4  Ind.  374 ;  Knight 
V.  Indiana  Coal  &  Iron  Co.,  47  Ind.  105,  17 
Am.  Rep.  692. 

The  reservation  of  $1  a  year  rent  does 
not  prove  an  intention  to  create  an  estate 
from  year  to  year.  While  it  is  true  that  the 
reservation  of  annual  rental  is  a  circum- 
stance, proper  to  be  considered  when  it  Is 
doubtful  whether  an  estate  at  will  or  one 
from  year  to  year  was  Intended,  and  is  often 
sufficient  to  turn  the  scale  in  favor  of  a 
lease  from  year  to  year  (24  Cyc.  1028),  yet, 
when  there  is  a  great  disproportion  between 
the  rent  reserved  and  the  actual  value,  it  is 


evidence  against  an  Intention  to  create  such 
estate  (Roe  v.  Prideaux,  10  East,  158). 

The  estate  was  one  at  will,  and  plaintiff 
had  a  right  to  terminate  it  at  any  time,  on 
giving  90  days'  notice.  The  notice  given  was 
sufficient  It  was  not  necessary  to  assign 
reasons  for  demanding  possession. 

We  reverse  the  Judgment,  set  aside  the 
verdict,  and  remand  the  case  for  a  new  trial. 

(78  W.  Va.  481) 
CURTIS  V.  MILLER. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(8ylldbu9  hy  the  Court.) 

1.  Principal  and  Agent  (§  146^)— Tbansao- 
TioNS  OF  Thibd  Persons— Liability  of 
Agent. 

One  who  performs  services  at  the  request 
of  an  agent,  who  fails  to  disclose  his  principal 
for  whom  the  request  is  made,  may  recover  of 
the  agent  therefor. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  621-^27;  Dec.  Dig.  § 
146.»] 

2.  Principal  and  Agent  (§  146*)--Tbansao 
tions  with  Third  Person— Failure  to 
Disclose  Principal— Liability  of  Agent. 

If  an  agent  would  avoid  personal  liability, 
the  duty  is  on  him  to  disclose  his  principal, 
and  not  on  the  party  with  whom  be  deals  to 
discover  him. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f§  521-n527;  Dec  Dig.  § 
146.»] 

Poffenbarger,  J.,  dissenting. 

Error  to  Cfrcuit  Court,  Raleigh.  County. 

Action  by  W.  A.  Curtis  against  ^.  M.  Mil- 
ler. Judgment  for  plaintilf,  and  defendant 
brings  error.    AfSirmed. 

Vinson  &  Thompson,  of  Huntington,  for 
plaintiff  in  error.  Williams,  Stansbury  & 
Scott,  for  defendant  in  error. 

WILLIAMS,  J.    [1,2]  In  an  action  of  as- 
sumpsit upon  the  common  counts,  plaintiff  re- 
covered a  Judgment,  on  a  demurrer  to  evi- 
dence, and  defendant  was  awarded  this  writ 
of  error.    The  action  is  on  an  account  for 
surveying  land  at  the  request  of  defendant. 
The  defense  is  that  defendant,  as  agent  for 
a  principal  known  to  plaintiff,  directed  tlie 
work  to  be  done,  and  that  he  is  not  personal- 
ly liable  therefor.     Hatcher  &  McGlnnis,   a 
law  firm  at  Beckley,  engaged  plaintiff  to  do 
certain  surveying,  through  plaintiff's  fatlier 
as  his  agent.    Plaintiff's  father  testified  that, 
in  his  conversation  with  Mr.  Hatcher  about 
the  work,  he  got  the  impression  that  defend- 
ant was  having  the  work  done  for  the  Grab 
Orchard   Improvement  Company.     He   does 
not  say  that  Mr.  Hatcher  told  him  that  tbat 
company  was  having  the  work  done.    Bat  lie 
does  say  that  Mr.  Hatcher  told  him  to  luive 
the  bill  for  the  work  made  out  against  Mr. 
S.  M.  Miller,  the  defendant    A  portion  at  the 
work  was  done,  and  the  bill  for  it  made  out 
as  directed.    There  was  some  delay  In   the 
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payment  of  the  bill,  and  it  was  finally  paid 
by  the  Grab  Orchard  Improvement  Company, 
but  not  until  plaintiff  had  gone  to  see  de- 
fendant about  it  That  visit  was  made  be- 
fore the  work  was  done  for  which  this  suit 
Is  brought  Plaintiff  testifies  that,  in  the 
conversation  that  then  took  place,  Mr.  Mil- 
ler said  that  the  reason  the  bill  had  not  been 
paid  was  that  It  had  been  mislaid,  and  fur- 
ther said,  quoting  the  language  of  witness: 
"I  will  see  that  you  get  your  money  in  a  few 
days.  I  want  you  to  go  right  on  and  finish 
up  the  work,  and  I  will  see  that  you  are  not 
delayed  in  getting  your  money  for  your  next 
work.*'  He  also  says  that  Mr.  Miller  did  not 
inform  him  for  whom  he  was  having  the 
work  done,  and  that  he  was  induced,  by  Mr. 
Miller's  promise,  to  go  on  and  complete  the 
work.  The  record  .does  not  disclose  that 
plaintiff  knew  that  defendant  was  acting  as 
agent  for  the  Crab  Orchard  Improvement 
Company  in  employing  him.  But  it  is  ar- 
gued that  plaintiff  must  have  known  of  the 
agency  from  the  fact  that  the  bill  first  ren- 
dered was  paid  by  said  company.  That  'bill, 
however,  was  not  paid  until  after  plaintiff 
had  the  converisatlon  with  Mr.  Miller,  in 
which  he  directed  him  to  complete  the  work. 
To  collect  that  bill  was  the  occasion  of  his 
visit  to  Mr.  Miller.  Plaintiff  says  that  de- 
fendant then  assured  him  that  he  would  not 
be  delayed  in  getting  his  money  the  next 
time,  and  requested  him  to  finish  the  work. 
Plaintiff's  testimony  is  not  contradicted,  and, 
in  view  of  it,  we  think  it  is  properly  infer- 
able that  ddlendant,  in  requesting  him  to 
complete  the  work,  was  acting  for  himself, 
or  for  an  undisclosed  principal.  And  the  law 
is  that,  where  an  agent  contracts  on  behalf 
of  an  undisclosed  principal,  whether  acting 
within  his  authority  or  not,  he  makes  him- 
self liable,  and,  tf  the  contract  is  within  his 
authority,  both  principal  and  agent  are  li- 
able, and  the  contractee  may,  on  discovering 
the  principal,  sue  either.  The  impression 
that  plaintiff's  father  may  have  gotten  from 
conversation  with  Mr.  Hatcher  Is  not  suffi- 
cient evidence  that  he,  as  agent  of  his  son, 
knew  that  defendant  was  acting  as  agent  of 
the  Crab  Orchard  Improvement  Company. 
It  is  not  enough  that  plaintiff  may  have  had 
knowledge  which  caused  him  to  suspect  the 
agency.  If  defendant  wanted  to  escape  per- 
sonal liability,  it  was  his  duty  to  disclose 
his  principal  in  some  unmistakable  manner, 
In  order  that  plaintiff  might  know  to  whom 
to  look  for  his  pay.  "The  duty  is  upon  the 
agent,  if  he  would  avoid  personal  liability, 
to  disclose  his  agency,  and  not  upon  others 
to  discover  it,  and  If  he  falls  so  to  do,  and 
deals  with  persons  unaware  of  his  agency, 
he  must  answer  personally  for  the  liabilities 
he  contracts;  and  If  he  does  not  make  such 
a  disclosure  the  presumption  is  that  he  in- 
tended to  bind  himself  personally."  2  Clark 
&  Skyles  on  Agency,  §  568c. 

"A   person  contracting  as  agent  will  be 
personally  responsible,  where,  at  the  time  of 


making  the  contract,  he  does  not  disclose 
his  agency;  and  in  such  case  the  principal 
is  also  responsible."  Poole  &  Co.  v.  Bice,  9 
W.  Va.  73. 

"The  fact  that  the  agent  discloses  the  cir- 
cumstance that  he  is  acting  as  an  agent  for 
another  does  not  relieve  him  from  liability 
if  he  does  not  disclose  who  that  other  is;  in 
such  cases,  if  the  terms  of  the  contract  are 
sufficient  to  bind  him,  the  agent  wUl  gen- 
erally be  treated  as  the  principal,  and  be 
held  personally  liable  on  the  contract,  to  the 
same  extent  as  if  he  were  the  real  Instead 
of  the  ostensible  principal,  unless  it  clearly 
appears  that  the  intention  was  to  contract 
as  agent  only,  and  that  the  other  party  so 
understood;  though  he  afterwards  discloses 
the  principal's  name."  2  Clark  &  Skyles  on 
Agency,  §  569. 

Defendant  offered  no  testimony,  and,  upon 
the  demurrer  to  evidence,  we  must  give  plain- 
tiff's testimony  all  the  credence  that  a  jury 
could  have  given  it,  and  we  must  consider 
all  fair  and  reasonable  inferences  that  may 
be  drawn  from  it.  In  other  words,  we  must 
consider  the  case,  as  upon  a  motion  to  set 
aside  a  verdict  rendered  upon  the  evidence. 
So  considering  It,  we  think  it  can  fairly  be 
inferred  that  defendant  designedly  concealed 
his  principal,  if  he  acted  as  agent 

That  the  labor  was  performed  and  the 
charges  therefor  are  reasonable  are  not  de- 
nied. We  think  the  testimony  of  plaintiff 
proves  a  request  by  defendant  of  plaintiff  to 
do  the  work,  the  price  of  which  is  sued  for, 
made  either  on  his  own  account,  or  for  an 
undisclosed  principal,  and  for  the  purpose  of 
this  case  it  matters  not  which,  and  that,  up- 
on such  request,  the  law  raises  an  implied 
promise  by  defendant  to  pay  what  the  serv- 
ices are  reasonably  worth. 

The  judgment  is  affirmed. 

POFFBNBABGEB,  P.  (dissenting).  On  a 
demurrer  to  evidence,  the  plaintiff  recovered 
a  judgment  for  $533  for  services  and  ex- 
penses as  a  surveyor.  The  evidence  Is  mea- 
ger and  somewhat  indefinite.  For  the  pur- 
poses of  the  case,  the  work  for  which  the 
charge  was  made  must  be  regarded  as  having 
been  done  and  the  value  thereof  proven;  but 
the  liability  of  the  defendant,  an  agent  of  the 
beneficiary  of  the  service,  is  denied.  Plain- 
tiff's father  obtained  the  work  for  him 
through  the  law  firm  of  McGlnnis  &  Hatcher, 
who  told  him  Miller,  the  defendant,  wanted 
the  work,  that  it  would  be  paid  for,  that 
Miller  was  the  agent,  and  that  there  was  "a 
company  behind  it"  with  a  million  dollars 
worth  of  real  estate,  and  Mr.  Hatcher  left 
the  impression  on  his  mind  that  the  company 
was  the  Crab  Orchard  Improvement  Com- 
pany. He  saw  them  about  the  work  three 
times.  He  never  saw  Miller  about  it  at  all 
until  after  a  good  part  of  the  work  had  been 
done,  for  which  a  bill  had  been  made  off 
against  Miller  by  direction  of  McGlnnis  & 
Hatcher.    The  young  man,  the  plaintiff,  made 
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no  contract  for  the  work  with  anybody.  As 
the  bill  rendered  Biiller  was  not  promptly 
paid^  he  quit  work  and  called  npon  Miller 
about  the  unpaid  bill.  Miller  said  the  bill 
had  been  mislaid  and  would  be  hunted  up 
and  soon  paid  and  requested  that  the  balance 
of  the  work  be  done.  His  language  as  given 
by  the  witness  was:  "You  will  get— I  will 
see  that  you  get  your  money  in  a  few  day& 
I  want  you  to  go  right  on  and  finish  up  the 
work,  and  I  will  see  that  you  are  not  de- 
layed in  getting  your  money  for  your  next 
work."  The  bill  was  soon  afterwards  paid 
by  the  Crab  Orchard  Company.  After  the 
remainder  of  the  work  was  done,  plaintiff 
and  his  father  sued  that  company  for  their 
bill  for  services  and  expenses^  but  failed  to 
recover  for  some  reason  not  disclosed. 

Miller's  agency  was  known  when  the  work 
was  taken  and  he  made  no  contract.  The 
authority  of  McGlnnls  &  Hatcher  to  make 
one  for  him  as  his  agent  is  not  shown.  He 
never  paid  the  bill  made  off  against  him  by 
their  direction.  It  was  paid  by  the  com- 
pany, disclosed  as  Miller's  principal  at  the 
date  on  which  the  work  was  ordered  to  be 
done.  Payment  of  that  bill  by  the  company 
was  a  disclosure  of  the  principal  before  the 
last  work,  that  for  which  recovery  has  been 
had  here,  was  done.  Miller's  language  quot- 
ed by  the  witness  expresses  no  personal  prom- 
ise to  pay.  If  it  imposed  any  obligation,  it 
was  one  of  guaranty.  Moreover,  it  impliedly 
said,  "You  are  working  for  my  principal, 
not  for  me."  There  is  no  evidence  that  Mil- 
ler was  the  beneficiary  of  the  work,  so  as  to 
raise  an  implied  promise  on  his  part.  Nor 
is  there  any  evidence  of  lack  of  authority  In 
him  to  have  the  work  done. 

A  finding  against  Miller's  agency  could  not 
properly  be  permitted  to  stand.  Nor  could 
a  finding  that  his  principal  was  not  disclosed. 
It  was  disclosed  to  plaintiff's  father  at  the 
very  inception  of  the  contract  and  again  when 
the  principal  paid  the  bill  for  the  first  part 
of  the  work.  Nor  could  a  jury  be  permitted 
to  say  Miller  promised  to  pay  for  the  work. 
He  never  paid  the  bill  rendered  in  his  name. 

If  a  person  claiming  to  be  an  agent,  but 
having  no  authority,  attempts  to  make  a  con- 
tract in  the  name  of  another,  or,  having  lim- 
ited authority,  attempts  to  bind  his  principal 
by  a  contract  in  excess  of  his  powers,  he  is 
liable,  but  not  on  the  contract  as  his  own. 
He  Is  liable  either  for  fraud  and  deceit  in 
the  false  representation  that  he  had  author- 
ity, or  for  breach  of  his  warranty  that  he 
had,  a  tort  in  the  former  case  and  a  breach 
of  contract  in  the  latter,  but  he  is  not  liable 
as  upon  the  contract  he  attempted  to  mak& 
Clark  &  Skyles  on  Agency,  §  586.  If  we  could 
say  Miller  attempted  to  make  the  contract 
sued  on  for  the  Crab  Orchard  Improvement 
Company  and  was  not  authorized  to  do  so, 
there  could  be  no  recovery  against  him  in 
this  action,  for  the  declaration  contains  only 
the  common  counts.    The  action  being  in  as- 


sumpsit, he  could  not  be  charged  in  it  as 
for  a  tort,  and  no  common  count  will  sustain 
a  recovery  for  a  breach  of  warranty.  The 
warranty  would  have  to  be  set  out  and  the 
breach  and  resulting  damages  alleged^  So 
liability  upon  this  ground  may  be  dismissed 
as  unfounded  without  further  discussion  or 
inquiry. 

The  instances  above  given  are  the  only 
ones  in  which  an  agent  is  liable  In  any  form, 
except  in  cases  of  fraud,  upon  contracts  made 
in  the  name  of  his  principal.     But  he  may 
be  liable,  although  a  duly  authorized  agent 
and  acting  for  his  principal,  upon  contracts 
made  in  his  own  name.    But,  to  make  him 
liable  in  such  cases,  he  must  contract  in  his 
own  name.    Take,  first,  the  case  of  an  agent 
contracding   for    an    undisclosed    prindpal. 
"It  is   a   well-settled   rule,    therefore,    that 
where  an  agent  conceals  the  fact  of  his  agen- 
cy and  enters  Into  a  contract  in  his  own 
name  as  the  ostensible  principal,  he  may  be 
treated  as  the  principal  by  the  party  with. 
whom  he  deals,  and  may  be  held  liable  on 
the  contract  to  the  same  extent  as  if  he  were 
in  fact  the  principal  in  interest*'    Clark  & 
Skyles,  Agency,  §  668.     Note  that  he  must 
contract  in  his  own  name.    If  he  contracts 
in  his  own  name,  disclosing  his  principal,  he 
is  not  personally  liable,  unless  the   credit 
was  extended  to  him  or  he  expressly  agreed 
to  be  liable.    Johnson  et  al«  v.  Welch  et  al., 
42  W.  Va.  18,  24  S.  B.  585.    Whether  he  has 
sufficiently  disclosed  the  principal,  or  wheth- 
er credit  was  extended  to  him,  is  often  a 
question  for  the  jury;  but  this  is  a  subsidia- 
ry question,  not  dispensing  with  the  essential 
premise  that  the  agent  must  have  contracted 
in  his  own  name.    Clark  ft  Skyles,  Agency, 
§§  568,  668a,  568b,  668c.    "This  rule  does  not 
apply,  however,  unless  the  agent  expressly 
binds  himself,  where  the  party  dealing  with 
him  has  knowledge  of  the  agency  or  of  cir- 
cumstances which,  if  inquired  into,   would 
have  disclosed  the  principal."     Id.,  §  568d. 
If  he  contracts  in  his  own  name,  but  disclos- 
es the  agency  and  the  name  of  his  piincipaU 
or  facts  enabling  the  party  with  whom  he  is 
dealing  to  identify  the  principal,  he  is  not 
personally  liable.    But  if  he  goes  further  and 
expressly  agrees  to  be  personally  liable,  or 
he  was  notified  that  the  credit  was  extended, 
to  him  and  not  the  principal,  then  he  is  per- 
sonally liable.    In  all  such  cases,  however,  it 
is  essential  that  the  contract  be  made  in 
his  own  name.    Of  course,  he  may  make  him- 
self a  guarantor  of  his  principal's  obligatioii, 
but  that  is  a  different  question,  and  one  not 
here  involved,  for  Miller  is  not  sued  as    a 
guarantor.    He  is  sued  on  the  contract  itself 
without  a  shadow  of  proof  that  he  ever  made 
It  in  his  own  name,  and,  if  he  had  so  made 
it,  the  name  of  his  principal  was  fally  dis- 
closed, both  in  the  first  instance  and  subse- 
quently before  the  work  here  sued  tot  ^waa 
done,  by  the  Crab  Orchard  Company's  pay- 
ment of  the  bill  for  the  first  part  o£    tlie 
work* 
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BecurrlDg  to  the  eyidence,  I  find  nothlBg  in 
words  or  conduct  from  which  a  Jury  could 
infer  an  unconditional  promise  on  the  part 
of  Miller  to  pay  for  the  work.  Neither  the 
plaintiff  nor  bis  father  had  any  conversa- 
tion at  all  with  him  about  it  until  more  than 
half  the  work  had  been  done.  It  was  ac- 
tually ordered  by  McGlnnis  &  Hatcher. 
There  is  no  evidence  that  Miller  got  the 
benefit  of  the  work.  Facts  were  disclosed 
by  McGinnis  &  Hatcher  sufficient  to  enable 
Curtis  to  ascertain  the  name  of  the  princi- 
pal, if  indeed  they  did  not  actually  give  the 
name.  Curtis  says  he  got  the  impression 
from  them  that  it  was  the  Crab  Orchard  Im- 
provement Company,  and  that  company  ac- 
tually paid  the  bill  for  the  first  part  of  the 
work. 

In  my  opinion,  there  is  clearly  no  right  of 
recovery  against  Miller,  and  I  therefore  dis- 
sent. 

(73  W.  Va.  490) 

BBURY  et  aL  v.  FAY  et  aL 

fBnpnate  Court  of  Appeals  of  Wtst  Virgliiia. 

Jan.  IS,  1914.) 

(SyUahMM  ly  the  Oowrt.) 

t.   FBAUDB,    StaTUTB  of    ($    lie*)— BXCHAWQB 

OF    LiAMi>— Memobanduii— Unbionbd    Con- 
tract. 

An  anslgned  draft  of  a  contract  for  ex- 
change of  lands,  referred  to  in  letters  signed 
by  aathorized  agents  of  the  parties  as  havine 
been  prepared  for  execution  and  delivery,  and 
bearing  an  indorsement  signed  by  such  agentSi 
ia  a  sufficient  memorandum  of  the  contract  un- 
der the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  H  251-260;  Dec.  iMg.  § 
lie.*] 

2.  Contracts  (§  10*)— Mutualitt  of  Obm- 

OATION. 

An  agreement  in  a  contract  for  an  ex- 
change of  lands,  requiring  one  of  the  parties  to 
make  a  deposit  of  a  sum  of  money  to  be  paid 
to  the  other  as  liquidated  damages,  in  the 
event  of  the  failure  of  the  depositor  to  per^ 
form  the  contract  of  exchange,  rests  upon  a  suf- 
ficient consideration,  and  is  not  void  for  want 
.of  mutuality. 

[£3d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  21-^;   Dec  Dig.  §  10.*] 

8.  Dahages  (§  81*)— Contract  Provisions— 

LiQUinATED    DaMAOES    OR    PfiNALTT. 

A  deposit  of  $10,000  as  part  of  a  contract 
for  the  exchange  of  several  thousand  acres  of 
mineral  and  timber  lands,  consisting  of  numer- 
ous tzacts  bearing  peculiar  relations  to  one 
another  and  to  other  lands  of  the  parties,  un- 
der an  express  agreement  for  payment  of  the 
same  to  the  other  party  as  liquidated  damages, 
in  case  of  failure  of  the  depositor  to  perform 
his  part  of  the  contract  of  exchange,  is  not  a 
penalty  or  mere  guaranty  of  performance,  but 
a  sum  agreed  upon  as  compensation  for  the 
breach  of  the  contract. 

[E3d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  177 ;   Dec.  Dig.  8  81.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  J.  B.  Beury  and  others,  as  adminis- 
trators, etc.,  against  H.  H.  Fay  and  others. 


Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Holt,  Duncan  ft  Holt,  of  Huntington,  for 
appellants.  Brown,  Jackson  ft  Knight,  of 
Charleston,  for  appelleea 

POFFBNBARGBR,  J.  This  appeal  is  from 
a  decree 'dismissing  a  bill  filed  against  the 
depositaries  of  a  $10,000  fnnd,  under  a  con- 
tract forfeiting  it  as  liquidated  damages  for 
nonperformance  of  the  depositor's  covenants 
or  agreements  imposed  by  the  contract,  and 
the  covenantee  to  whom  the  fund  was  paid 
after  such  default,  to  compel  an  accounting 
and  repayment  of  the  money. 

The  alleged  violation  of  the  trust  rests 
upon  the  following  claims:  (1)  Nonexecution 
or  nondelivery  of  the  contract  by  the  party 
in  whose  favor  the  deposit  was  made;  (2) 
violation  of  the  trust  (assuming  the  contract 
to  have  been  executed)  In  the  treatment  of 
the  fund  as  liquidated  damages,  and  not  as 
a  penalty;  and  (8)  Invalidity  of  the  deposit 
provision  of  the  contract  for  lack  of  consid- 
eration. 

The  agreement  was  one  for  exchange  of 
ndneral  and  timber  lands,  acre  for  acre; 
each  party  covenanting  to  convey  to  the  oth- 
er 11,271  acres,  part  of  which,  3,56S.l  acres, 
was  actually  cdnveyed  by  each,  on  the  date 
fixed  for  delivery  of  the  contract,  January 
30,  1902.  The  deposit  was  made  merely  as 
security  for  performance  of  the  contract  as 
to  the  residue  of  the  land  on  the  part  of 
Jos.  Im  Beury,  one  of  the  parties,  according 
to  the  contention  of  the  plaintUfs,  his  admin- 
istrators, and  as  liquidated  damages  or  com- 
pensation for  his  brea(^  of  the  contract,  ac- 
cording to  the  contention  of  the  defendants, 
the  firm  of  Brown,  Jackson  ft  Knight,  the 
depositaries,  and  H.  H.  Fay,  R.  H.  Crosier, 
and  Charles  Catlett,  trustees  of  the  Gauley 
Coal  Land  Association,  and  their  unlmown 
cestuis  que  trustent,  and  the  Gauley  Coal 
Land  Company,  successor  of  the  Gauley 
Coal  Land  Association. 

For  the  fund  in  question,  the  depositaries 
executed  the  following  receipt,  expressing 
the  purpose  and  terms  of  the  trust:  "Re- 
ceived January  30th,  1902,  of  Jos.  L.  Beury, 
of  Fayette  county,  West  Virginia,  ten  thou- 
sand dollars,  in  pursuance  of  and  in  accord- 
ance with  the  third  section  of  an  agreement 
made  between  the  Gauley  Coal  Land  Associa- 
tion and  J.  L.  Beury  dated  in  the  body  of 
said  agreement  on  October  31st,  1901,  as  mod- 
ified with  reference  to  date  by  an  indorse- 
ment on  said  agreement,  and  at  the  close  . 
thereof  signed  by  the  said  parties  thereto." 
The  "third  section  of  an  agrreement"  referred 
to  in  it  reads  as  follows:  "It  is  of  the  es- 
sence of  this  contract  that  the  exchange 
above  provided  for  shall  be  completed  with- 
in six  months  from  the  date  hereof;  and 
it  is  agreed  that  said  Beury  is,  at  or  before 
the  time  of  passing  papers  on  said  initial 
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exchange  of  about  3,565.1  acres,  to  pay  to 
Brown,  Jackson  &  Knight,  of  Charleston, 
West  Virginia,  the  sum  of  ten  thousand  dol- 
lars, which  is  to  be  held  by  them,  and  is  to 
be  forfeited  and  paid  to  said  association  as 
liquidated  damages,  if  said  Beury  falls  to 
complete  within  said  six  months  his  agree- 
ments herein  contained,  but,  if  he -duly  per- 
forms his  said  agreements,  said  Brown,  Jack- 
son &  Knight  are  to  repay  said  ten  thousand 
dollars  to  him.*'  The  modifying  indorsement 
on  the  agreement,  to  which  reference  is  made 
in  the  receipt,  reads  thus:  ''This  agreement 
signed,  delivered,  and  accepted  by  the  parties 
thereto  as  of  Dec.  1st,  1901,  and  with  the 
agreement  and  understanding  that  it  is  to 
take  effect  as  and  of  that  date,  instead  of 
the  date  of  Oct  31st,  in  the  body  of  this 
paper.  J.  L.  Beury,  by  D.  C.  T.  Davis,  Jr. 
Oauley  Goal  Land  Ass'n,  by  John  Rapelje.*' 

D.  O.  T.  Davis  had  been  the  attorney  and 
agent  of  Beury  throughout  the  negotiations 
leading  up  to  the  deposit  of  the  money  and 
partial  exchange  of  lands.  John  Rapelje  was 
a  civil  engineer  in  the  employ  of  the  land 
association,  and  acted  for  It  in  many  Import- 
ant transactions  pertaining  to  the  negotia- 
tions between  it  and  Beury.  To  him  was 
intrusted  the  selection  of  the  tracts  of  the 
association  lands  for  the  exchange,  and  also 
the  acceptance,  as  to  location  and  quality,  of 
the  Beury  lands  offered  for  them. 

Execution  of  the  contract  In  duplicate,  with 
delivery  of  a  complete  and  formally  executed 
copy  to  each  of  the  parties,  was  contem- 
platedf  and  several  copies  were  prepared,  as 
early  as  September,  1901,  all  dated  October 
31,  1901,  one  of  which  was  signed  by  Beury 
prior  to  November  4,  1901,  and  another  by 
the  trustees  of  the  association  prior  to  De- 
cember 5,  1901.  The  one  signed  by  Beury 
was  before  the  parties  on  the  occasion  of 
the  exchange  of  deeds  and  deposit  of  the 
money,  and  the  Indorsement  extending  the 
time  for  full  performance  was  made  on  It 
This  copy  seems  to  have  been  delivered  to 
Rapelje;  but  the  other  one  signed  by  the 
trustees  of  the  association  seems  not  to  have 
been  delivered  to  Beury  or  his  agent  Davis 
swears  positively  it  was  not,  and  there  Is 
no  positive  testimony  that  it  was.  Whether 
Beury  himself  was  present  at  the  time  of 
the  exchange  of  deeds  is  uncertain.  There 
was  no  demand  for  the  copy  by  him  or  his 
agent  after  the  exchange.  The  contract  was 
never  completed,  and  Beury  died  about  a 
year  after  the  deposit  of  the  fund.  Before 
the  meeting  for  the  exchange  of  deeds  and 
deposit  of  the  money,  Davis  made  repeated 
requests  that  a  copy  be  signed  by  the  trus- 
tees for  delivery  at  the  meeting,  and  he  says 
he  ipade  an  unavailing  demand  upon  Rapelje 
for  it  at  the  meeting.  But  there  is  no  evi- 
dence of  any  subsequent  demand.  While  the 
completion  of  the  execution  of  the  contract 
by  the  trustees  is  shown,  no  notice  thereof 
to  Beury  or  his  agent  appears.  One  of  the 
trustees  disapproved  the  plan  of  exchange 


agreed  upon,  but  finally  yielded,  and  there  is 
considerable  evidence  of  a  reluctant  accept- 
ance of  Beury's  proposition.  .This  is  relied 
upon  as  proof  of  Intent  on  the  part  of  the 
association  to  attempt  to  bind  Beury  with- 
out binding  Itself. 

[1]  C!overing  a  period  of  about  a  year,  the 
negotiations  culminating  in  the  transaction 
of  January  30,  1902,  were  conducted  in  part 
by  correspondence  between  Davis  and  C.  A. 
Ellis,  secretary  of  the  association,  and  Davis 
and   Rapelje,    and   personal   interviews   be- 
tween them,  at  times  between  Davis  and  El- 
lis, and  at  others  between  Davis  and  Rapelje. 
The  terms  of  the  contract  as  written  and 
signed  were  all  fully  agreed  upon.    A  letter 
from   Ellis,    transmitting    Beury's    copy    to 
Davis,  shows  it  was  prepared  by  the  asso- 
ciation's attorney,  and  notifies  him  of  the 
transmission  of  another  copy  to  the  trustees 
for  their  signatures,  and  there  is  much  ad- 
ditional correspondence  from  which  all  the 
terms  are  ascertainable.    Ellis,  the  associa- 
tion secretary,  and  Rapelje,  Its  field  agent, 
conducted  aU  the  negotiatiiMis  on  the  one 
side.    They  were  the  only  agents  or  represen- 
tatives of  the  association  with  whom  Davis 
had  any  direct  communication.    Partial  exe- 
cution of  the  plan  or  scheme  embodied  in  the 
contract,  the  terms  of  which  they  had  set- 
tled,  fuUy  established  both  their  apparent 
and  actual  authority,  and  the  draft  of  the 
agreement,  though  not  signed  by  t^e  trustees, 
read  in  the  light  of  the  letters   of   these 
agents,  the  indorsement  on  Beury's  copy  sign- 
ed by  Rapelje,  and  the  acceptance  of  the 
deed    or    deeds    for    the    lands   exchanged, 
constituted  a  sufficient  memorandum  within 
the  meaning  of  the  statute  of  frauds.    To  the 
draft  of  the  contract,  there  were  annexed 
Schedule  A,  showing  the  lands  to  be  conveyed 
by  the  association.  Schedule  B,  showing  the 
lands  to  be  conveyed  by  Beury,  Schedule  C, 
showing  association  lands  to  make  up  the 
initial  exchange,  and  Schedule  D,  showing 
the  lands  Beury  was  to  put  into  the  initial 
exchange,  all  of  which  schedules  were  refer-' 
red  to  in  the  draft     Separate  papers  con- 
nected by  references  may  be  used  as  such  a 
memorandum,    and    they   need    not    all   be 
signed  by  the  party  or  his  agent    It  suffices 
if  one  connecting  the  others  by  reference  is 
signed.     20  Gyc.  278,  citing  numerous  au- 
thorities.    And  parol  evidence  showing  tbe 
circumstances  under  which  the  contract  was 
made  and  the  subjectrmatter  and  parties,  and 
explaining  technical  terms  of  the  memoran- 
dum, is  admissible.    20  Gyc.  318.    The  statute 
does  not  require  a  formal  contract    Atkin- 
son V.  College,  54  W.  Va.  32,  46  S.  E.  253; 
Fleming  v.  Holt,  12  W.  Va.  38.     Nor  is   de- 
livery of  the  contract  or  memorandum  essen- 
tial.    Moore,  Keppel  &  Co.  v.  Ward,  71   W. 
Va.  393,  76  S.  E.  807,  43  L.  B,  A.  (N.  S.)  3dO ; 
Reel  V.  Reel,  59  W.  Va.  106,  110,  52  S.   KS. 
1023;    20  Cyc.  277.     Moreover,   verbal    con- 
tracts are  not  forbidden  by  the.  statute    of 
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frauds.  They  are  voidable,  not  void.  Moore, 
Keppel  &  Co.  V.  Ward,  dted;  Atkinson  v. 
College,  cited;  Fleming  v.  Holt,  dted.  The 
statnte  simply  affords  means  of  avoidance  by 
denial  of  remedy  when  it  is  properly  invoked. 
In  view  of  these  principles,  it  Is  Impossible 
to  say  no  contract  between  Benry  and  the 
association  was  made.  Of  course  the  formal 
contract  signed  by  the  trustees  of  the  asso- 
ciation would  have  been  cleaner  and  more 
convenient  evidence  of  it,  and  Beury  was  en- 
titled to  it.  He  was  in  a  position  to  enforce 
delivery  of  it,  but  failed  to  do  so.  His  de- 
posit of  the  mdney  without  it  was  a  volun- 
tary act,  waiving  his  right  to  the  better  evi- 
dence. 

[2]  The  deposit  having  been  part  and  par- 
cel of  the  contract,  there  was  no  lack  of 
consideration  for  it  nor  want  of  mutuality. 
Rease  v.  Kittie,  56  W.  Va.  269,  272,  273,  49 
S.  B.  160. 

[3]  The  contract  and  receipt  of  the  deposi- 
taries both  describe  the  $10,000  as  liquidated 
damages,  and  the  references  to  it  in  the^  cor- 
respondence are  not  inconsistent  with  this 
designation.     They  do  not  define  it  at  all, 
and  the  circumstances  disclose  nothing  re- 
flecting Intent  to  treat  the  fund  as  anything 
other  than  what  it  is  stated  to  be  In  the  con- 
tract    Beury   was  exceedingly  anxious  to 
make  the  initial  exchange  In  order  to  solidify 
certain  territory  he  was  endeavoring  to  sell, 
and  the  association  representatives  doubted 
his  intention-  as  to   the  completion  of  the 
contract    Some  of  the  land  he  agreed  to  con- 
vey did  not  belong  to  him;   but  he  had  op- 
tions on  it,  and  it  lay  within  the  general 
boundary  principally  owned  by  the  associa- 
tion.   Beury  wanted  the  8,565.1  acres  of  asso- 
ciation land  badly,  and  the  association  great- 
ly  desired  the  ■  exdiange  of  the  additional 
land  mentioned  in  Schedules  A  and  B.    A 
claim   of  actual   damage  in  excess  of  the 
sum  deposited  is  founded  upon  a  dedaration 
of   Beury  or  his  agent  as  to  the  relative 
value  of  the  lands  to  be  exdianged;  but  this 
would  be  slight  and  perhaps  insufladent  evi- 
dence of  the  quantum  of  damages.    Whether 
the  assodation  or  its  successor  ever  acquired 
the    lands   it   expected   to    obtain    through 
Beury,  or  what  it  would  cost  to  obtain  them, 
is  not  shown.    Nor  does  it  appear  whether 
the  cost  of  procuring  them  was  Increasing. 
The  designation  of  the  sum  to  be  forfeited 
as  liquidated  damages  is  not  conclusive.    19 
Am.  ft  Eng.  Ency.  I*.  400.    If  the  actual  dam- 
ages resulting  from  the  breach  were  readily 
ascertainable,  and  the  forfeiture  flagrantly 
disproportionate  thereto,  the  latter  might  well 
be  treated  as  a  penalty,  although  denominat- 
ed   liquidated    damages    by    the    contract 
Lumber  Co.  v.  Friedman,  64  W.  Va.  161,  61 
S.  E.  815;  19  Am.  ft  Eng.  Ency.  L.  402  to  410. 
But  whether  the  damages  contemplated  were 
at   all  or  readily  ascertainable  tiie  record 
fails  to  disclose.     As  to  that,  the  evidence 


is  very  meager.  A  dedslve  element  appears, 
however,  in  the  actual  deposit  of  the  money 
under  a  stipulation  for  payment  of  it  in  cas<d 
of  breach.  It  is  generally  regarded  as  con- 
clusive. 19  Am.  &  Eng.  Ency.  L.  413;  1  Sedg. 
Dam.  §  414.  Deposit  of  the  money  and  the 
agreement  that  it  be  paid  over  puts  the  ques- 
tion of  Intent  beyond  the  shadow  of  a  doubt 
A  mere  agreement  to  forfeit  a  certain  sum  as 
liquidated  damages,  read  in  the  light  of  other 
portions  of  the  contract,  its  subjectrmatter, 
and  the  situation  and  purposes  of  the  par- 
ties, may  be  found,  upon  analysis,  to  be  an 
inaccurate  expression  of  their  intention.  But 
a  deposit  of  the  stipulated  sum  under  an 
agreement  to  pay  It  leaves  no  room  at  all  for 
inquiry  as  to  the  Intention,  unless  the  dis- 
proportion between  the  forfeiture  and  the 
actual  damage  is  so  great  as  to  make  the 
agreement  an  unconsdonable  one.  Here  the 
subject-matter  of  the  contract  was  land, 
consisting  of  numerous  tracts  of  large  aggre- 
gate area,  and  peculiar  in  their  relations  to 
one  another  and  to  other  property  of  the 
parties.  Its  actual  value  was  no  doubt  far 
beyond  the  $100,000  mark,  and  some  of  the 
tracts  had  peculiar  or  strategic  values,  due 
to  their  relation  to  other  propertie&  To 
say,  in  view  of  these  facts,  the  actual  dam- 
ages were  readily  ascertainable,  the  deposit 
was  disproportionate  thereto,  or  the  agree- 
ment as  to  the  damages  unconsdonable, 
would  express  no  more  than  a  bare  surmise 
or  conjecture. 

In  our  opinion  the  contract  rests  upon  an 
adequate  consideration,  and  was  so  far  exe- 
cuted, though  Informally,  as  to  bind  both 
parties,  and  the  sum  of  money  deposited  was 
the  amount  agreed  upon  as  liquidated  dam- 
ages. 

Accordingly,  we  affirm  the  decree  com- 
plained of. 

WILLIAMS,  J.,  absent 

at  W.  Va.  473) 

COMBS  V.  COLONIAL  CASUAI/TT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(Syllahut  hy  the  Court.) 

1.  Insurance   (§   461*)— Accident   Pouot— 
"Obvious  Risk." 

A  person  who  attempts  to  cross  a  railroad 
track  immediately  in  front  of  a  rapidly  ap- 
proaching train,  and  is  run  over  and  killed,  ex- 
poses himself  to  an  "obvious  risk  of  injury  or 
obvious  danger,"  within  the  meaning  of  a  con- 
dition in  an  accident  insurance  policy,  limiting 
the  liability  of  the  insurer. 

[E3d.  Note.— For  other  cases,   see  Insurance. 
Cent.  Dig.  §§  1180,  1181;   Dec  Dig.  §  461.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4896.] 

2.  iNSURAiroB   (I   461*)— Accident  Polict— 
"Obvious  Danoeb.'* 

An  obvious  danger  is  one  that  is  plain  and 
apparent  to  a  reasonably  observant  person,  and 
the  fact  that  insured  may  not  have  observed  it 
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and  been  consdons  of  tt  at  the  time  of  the 
fatal  accident  is  not  material.  He  owed  to  the 
insurer,  as  well  as  to  himself,  the  duty  to  be 
reasonably  careful  when  in  the  presence  of  an 
obvious  danger,  and  his  failure  to  use  reason- 
able care  does  not  excuse  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1180,  1181 ;  Dec.  Dig.  §  461.»] 

(Additional  Syllabus  hy  Editorial  8taf,) 

8.  Words     and     Phbases  —  "Obvious"  — 

"Plain"— **CLEAa"— "Evident." 

The  word  "obvious"  means  easily  discover- 
ed, seen,  or  understood,  readily  perceived  by 
the  eye  or  the  intellect,  plain,  evident,  appar- 
ent, and  is  synonymous  with  the  words  "plain," 
"dear,"  and  "evident," 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4895,  4896.  5396;  voL 
2»  p.  1219 ;   voL  3,  pp.  2525,  2526.] 

Error  to  Circuit  Courts  Raleigh  County. 

Action  by  M.  J.  Combs  against  the  Colonial 
Casualty  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Beyersed  and 
remanded. 

Enslow,  Fitzpatrlck  &  Baker,  of  Hunting- 
ton, for  plaintiff  in  error.  W.  H.  Rardin,  of 
Beckley,  A.  A.  Lilly,  of  Charleston,  and  J.  W. 
Maxwell,  of  Beckley,  for  defendant  in  error. 

WILLIAMS,  J.  George  W.  Combs  was  run 
oyer  |ind  instantly  killed  by  an  engine  and 
train  of  cars  while  attempting  to  cross  the 
tracks  of  the  Chesapeake  &  Ohio  Railway 
Company  at  a  road  crossing  at  Hoo  Hoo,  in 
Raleigh  county,  on  the  18th  day  of  August, 
1910.  This  action  was  brought  by  hi^  wife 
against  the  Colonial  Casualty  Company,  on 
an  accident  policy  issued  by  it  to  deceased, 
to  recover  (2,600,  the  amount  of  insurance 
agreed  to  be  paid  to  her  in  case  of.  the  acci- 
dental death  of  insured.  Defendant  admit- 
ted Its  liability  to  pay  $500  and  tendered 
that  sum  at  the  trial,  which  plaintiff  declin- 
ed to  accept,  and  waived  payment  of  it  into 
court  Defendant  then  filed  three  special 
pleas  averring  that  certain  conditions  in  the 
policy  had  been  violated,  which  it  claims  ex- 
onerated it  from  the  payment  of  any  more 
than  the  sum  tendered.  Upon  the  issues 
joined  on  the  pleas,  judgment  was  rendered, 
on  a 'demurrer  to  the  evidence,  in  favor  of 
plaintiff  for  the  full  amount  sued  for;  and 
defendant  has  brought  the  case  here  on  writ 
of  error. 

One  of  the  pleas  avers  that  deceased  met 
his  death  by  exposure  to  an  obvious  risk  or 
danger  in  carelessly  and  negligently  (ittempt- 
Ing  to  cross  the  railroad  track  in  front  of  an 
approaching  engine,  and  that  in  view  there- 
of, according  to  an  express  stipulation  of 
the  contract  of  assurance,  defendant  was  li- 
able to  pay  only  one-fifth  of  the  amount 
which  would  otherwise  be  payable  under  the 
policy.  It  is  expressly  provided  in  the  policy 
that  in  the  event  of  accident,  fatal  or  other- 
wise, occurring  under  certain  conditions,  the 
Insurer's  liability  shall  be  limited  to  one- 
fifth  of  the  amount  which  would  be  other- 


wise payable,  one  of  which  conditions  is  "ex- 
posure to  obvious  risk  of  injury  or  obvious 
danger"  by  the  insured. 

[1]  The  case  turns  solely  upon  the  question 
whether  the  insured  yiolated  this  condition 
of  the  policy.  Did  he  expose  himself  to  an 
obvious  risk  of  injury  or  obvious  danger? 
H.  P.  Youell,  the  engineer  in  charge  of  the 
locomotive,  was  the  only  eyewitness  to  the 
accident  He  testified  that  on  the  morning  of 
the  18th  of  August  1910,  liis  engine  ran  over 
and  killed  a  man,  whom  he  afterwards  learned 
to  be  George  W.  Combs,  at  a  public  crossing 
near  a  little  station  called* Hoo  Hoo;  that 
when  he  was  about  250  yards  east  of  the 
crossing,  he  blew  the  whistle  for  the  crossing, 
and  then  saw  deceased  walking  on  the  track 
in  front  of  the  engine,  going  in  the  direction 
of  the  crossing  and  about  45  or  50  yards 
from  it;  that  when  the  wtiistle  sounded  de- 
ceased stepped  down  off  the  track  into  a 
path  that  ran  along  parallel  to  the  track,  and 
continued  his  course  toward  the  crossing; 
that,  when  his  engine  approached  within 
about  100  yards  of  the  crossing,  he  blew  the 
whistle  the  second  time,  and  saw  deceased 
glance  back  oyer  his  shoulder  toward  the 
engine  and  then  turn  and  continue  his  course 
along  the  path  toward  the  crossing;  that  at 
that  time,  he  thinks,  deceased  was  about  15 
steps  from  the  crossing;  that  when  deceased 
reached  the  crossing  he  "just  whirled  and 
stepped  right  up  on  the  track,  like  he  was 
aiming  to  go  across  at  the  crossing.*'  Wit- 
ness was  riding  on  the  left  side  of  his  engine, 
and  deceased  was  walking  along  the  path 
on  the  same  side  of  the  track,  and,  when  de- 
ceased attempted  to  cross  the  track,  he  was 
struck  by  the  tender  and  knocked  down  and 
his  body  run  over  by  the  right  wheels  of  the 
engine.  Witness  says  that  after  the  body  of 
deceased  had  passed  out  of  his  view  in  front 
of  the  tender,  he  saw  his  leg  and  foot  slip  up 
just  before  the  engine  hit  him,  but  could 
not  tell  whether  he  was  then  in  the  act  of 
jumping  or  falling.  The  crossing  was  bal- 
lasted with  loose  slag.  The  accident  occur- 
red in  broad  daylight,  and  there  was  nothing 
to  obstruct  deceased's  view  of  the  approach- 
ing train.  Witness  also  says  that  deceased 
was  walking  along  with  his  head  bowed,  and 
did  not  look  up,  or  stop,  before  attempting  to 
cross  the  track ;  and  that  the  train  was  then 
running  at  the  speed  of  about  12  or  15  miles 
an  hour.  The  railroad  grade,  at  this  point, 
he  says,  was  practically  level,  and  there  was 
nothing  to. obstruct  the  view  of  the  engine,  it 
deceased  had  looked  toward  it  The  forego* 
ing  testimony  is  undisputed,  and,  from  tlie 
facts  thereby  proven,  the  jury  were  bound  to 
infer  that  deceased,  who  was  not  shown  to 
be  wanting  in  any  of  the  natural  senses  caid 
faculties,  either  knew,  or  was  grossly  nesU- 
gent  not  to  know,  that  the  engine  was  dan- 
gerously near.  Had  he  looked,  or  even 
glanced,  toward  the  approaching  engine* 
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fore  attemptixig  to  cross  the  track,  be  would 
baye  Instantly  seen  that  It  was  too  near,  and 
was  approaching  at  too  great  a  speed,  to 
permit  him  to  cross  the  track  In  front  of  It 
in  safety.  It  is  not  necessary,  in  order  to  es- 
tablish a  breach  of  the  condition  in  the  pol- 
icy, to  prove  that  deceased  actually  saw,  or 
was  conscious  of,  the  nearness  of  the  ap- 
proaching engine. 

[2,  S]  The  danger  was  obylous,  whether  be 
was  conscious  of  it  or  not  It  was  his  im- 
perative duty  to  stop  and  look  before  at- 
tempting to  cross  the  track.  The  word  *'ob- 
▼ious,*'  as  used  in  the  contract  of  assurance, 
bears  its  common,  ox  generally  accepted, 
meaning,  one  of  which,  as  defined  by  Web- 
ster, is  "easily  discovered,  seen,  or  under* 
stood ;  readily  perceived  by  the  eye  or  the  in- 
tellect; plain;  evident;  apparent"  It  is  sy- 
nonymous with  the  words  "plain,"  clear," 
and  "evident"  The  risk  was  so  manifestly 
dangerous  that  we  are  compelled  to  say,  as 
matter  of  law,  no  ordinarily  prudent  person 
would  have  voluntarily  assumed  it 

In  Diddle  v.  Casualty  Co.,  66  W.  Va.  170, 
63  S.  B.  962,  22  L.  R.  A.  (N.  S.)  779,  which 
was  an  action  to  recover  for  the  accidental 
death  of  the  insured,  on  an  accident  insur- 
ance policy  pontainlng  a  condition  almost 
identical  with  the  one  on  which  defendant 
here  relies,  it  was  held  that :  "Bither  reck- 
le^s  or  deliberate  encountering  of  known  dan- 
ger, or  danger  so  obvious  that  a  reasonably 
prudent  man  would  have  observed  and 
avoided  it  if  the  circumstances  were  not 
such  as  necessitated  the  encountering  there- 
of, is  a  voluntary  exposure,  within  the  mean- 
ing of  a  clause^  in  an  accident  insurance  pol- 
icy, limiting  the  liability  of  the  insurer  in 
case  of  an  injury  resulting  from  'voluntary 
exposure  to  unnecessary  danger  or  obvious 
risk  of  injury.* "  The  danger  which  deceas- 
ed encountered  in  the  present  case  was  even 
more  obvious  and  the  risk  more  hazardous 
than  the  one  Diddle  exposed  himself  to  in 
that  case 

In  Bassford,  Adm'r,  etc.,  v.  Railway  Co., 
70  W.  Va.  280,  73  S.  B.  926,  this  court  decid- 
ed that:  "It  is  negligence  for  a  pedestrian 
at  a  crossing  to  step  in  front  of  an  approach- 
ing train  when  the  train  is  In  full  view  and 
so  near  that  no  prudent  man  would  under- 
take to  cross." 

If  this  action  had  been  against  the  rail- 
road company  by  deceased's  representative 
for  negligently  causing  his  death,  there  can 
be  no  doubt  that  in  view  of  the  undisputed 
facts  as  disclosed  by  the  record^  deceased's 
contributory  negligence  would  preclude  re- 
covery. No  prudent  man  would  have  under- 
taken to  cross  the  track  so  close  in  front  of 
a  rapidly  approaching  engine.  It  may  be 
that  at  the  time  of  the  accident  deceased's 
mind  was  so  occupied  with  thoughts  of  other 
matters  that  he  was  oblivious  to  the  ap- 
proaching train  and  was  therefore  not  con- 


scious of  the  immediate  danger  of  attempting 
to  cross  the  track.  If  that  be  so,  it  was  his 
own  misfortune,  and  the  law  does  not  ex- 
cuse his  negligence.  It  was  his  duty  to  exer- 
cise care  in  the  presence  of  so  great  and 
inuninent  a  danger,  and  his  failure  to  do  so 
was  negligence.  The  danger  to  which  de- 
ceased exposed  himself  was  obvious,  within 
the  meaning  of  the  condition  of  the  policy 
pleaded,  whether  he  was  conscious  of  it  at 
the  time  or  not,  and  exonerates  defendant 
from  payment  of  any  more  than  one-fifth  of 
the  amount  for  which  it  would  otherwise 
have  been  liable.  The  demurrer  to  the  evi- 
dence should  have  been  sustained. 

At  the  trial  defendant  tendered  $500,  the 
amount  for  which  it  admitted  liability,  and 
plaintiff  waived  the  payment  of  it  into  court 
Whether  this  sum  is  actually  in  the  custody 
of  the  court  is  pot  certain,  but  the  Jury  evi- 
dently treated  It  as  having  been  paid,  for  it 
returned  an  alternative  verdict  assessiag 
plaintifr's  damages  at  $2,000,  in  the  event 
the  court  held  the  law  to  be  with  plaintiff, 
on  the  demurrer  to  the  evidence,  and  found 
for  the  defendant,  in  the  event  the  court 
found  the  law  to  be  in  its  favor.  The  court 
rendered  Judgment  for  $2,000,  and  also  or- 
dered the  $500  tendered  to  be  "paid  to  the 
plaintiff  or  held  by  the  general  receiver  of 
this  court  until  the  further  order  of  the 
same."  If  the  $500  is  in  the  custody  of  the 
court,  the  Judgment  should  have  been  for 
defendant,  because  its  liability  was  fully  dis- 
charged by  payment  of  the  $500.  We  there- 
fore reverse  the  Judgment  and  sustain  the 
demurrer  to  evidence;  and,  it  not  appear- 
ing from  the  record  whether  the  $500  for 
which  defendant  admitted  its  liability  was 
actually  paid  into  court,  this  court  is  npt 
advised  as  to  the  Judgment  that  should  be 
,  rendered.  The  cause  will  therefore  be  re- 
manded for  the  entry  of  such  Judgment  by 
the  circuit  court  as  may  be  proper,  consistent 
with  the  law  of  the  case  as  herein  determin- 
ed. If  defendant  has  kept  its  tender  good, 
or  has  actually  paid  the  $500  into  court 
plaintiff  is  not  entitled  to  interest  thereon 
after  that  date;  neither  can  she  recover 
costs  in  the  lower  court  accruing  after  the 
time  tender  was  made  in  court  Defendant 
is,  of  course,  entitled  to  its  costs  in  this 
court. 

Reversed  and  remanded. 

(78  W.  Va.  427) 

KANAWHA-GAXJM3Y  COAL  &  COEB  CO.  v. 

SHARP. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

•Jan.  13,  1914.) 

(ByXlabim  hy  the  Oowrt.) 

1.  Lanolobd  and  Tenant  (§  76^)~Bbkaoh 
by  lesse]|^~waiveb. 

If  a  lessor,  with  knowledge  of  a  breach  by 
the  lessee  of  the  restrictioii  against  assignment 
of  the  lease,  permits  the  assignee  to  remain 
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in  poBsesflion  of  the  premises  and  accepts  snb- 
seqnently  accrninff  rents  from  him,  the  breach 
is  waived. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  §§  225-230;  Dec.  Dig. 
§  76.»] 

2.  iiandlobd  and  tenant  (§  208*)— rent— 
Lessee's  Liabiuty  After  Assignment. 
Although  a  lessee  assigns  the  lease  with 
the  lessor's  assent,  he  nevertheless  remains  lia- 
ble on  his  express  covenant  to  pay  rent,  not- 
withstanding rent  is  accepted  from  the  as- 
signee, unless  the  lessor  expressly  agrees  to  re- 
lease him  and  substitute  the  new  tenant  in  his 
stead. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  737,  821-«31;  Dec 
Dig.  §  20e.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Kanawha-Gauley  Coal  & 
Coke  Company  against  C.  C.  Sharp..  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed  and  remanded. 

Brown,  Jackson  &  Knight,  Linn  &  Byrne, 
and  Angus  McDonald,  all  of  Charleston,  (or 
plaintiff  in  error.  L.  D.  Vickers,  of  Charles- 
ton, for  defendant  in  error. 

LYNCH,  J.  The  Kanawha-Gauley  Coal  i& 
Coke  ComiMLny,  in  January,  1901,  leased  to 
C.  C.  Sharp  for  coal  mining  purposes  1,000 
acres  of  land  in  Fajette  county,  on  a  stated 
royalty  payable  quarterly.  The  minimum 
royalty  for  the  first  year  was  fixed  at  $2,000, 
and  for  the  second  year  $5,000 ;  all  of  which 
was  paid  except  $625.  To  recover  this  bal- 
ance, plaintiff  brought  assumpsit.  From  a 
judgment  for  defendant  on  the  verdict  of  a 
jury,  plaintiff  obtained  a  writ  of  error. 

[1]  But  one  question  is  presented  for  con- 
sideration, namely:  Shall  Sharp,  the  lessee, 
be  required  to  respond  in  damages  to  the 
plaintlff*s  claim  for  balance  due  on  unpaid 
royalties?  The  defendant,  while  admitting 
the  validity  of  the  debt  and  that  it  is  due 
and  correct  in  amount,  denies  liability  on  the 
ground  that  the  lease,  though  taken  in  his 
name,  was  in  fact  obtained  for  a  mining 
corporation  not  organized  but  then  in  con- 
templation by  him,  and  of  which  plaintiff 
was  fully  advised  pending  negotiations  for 
the  lease,  and  to  which  arrangement  and 
purpose  it  gave  assent  by  a  stipulation  of 
the  lease;  that  such  corporation  was  there- 
after promptly  chartered  and  organized,  and 
at  once  began  to  open,  equip,  and  operate 
the  leased  premises,  and  mined  and  shipped 
coal  therefrom  until  January  1,  1903,  when, 
with  plaintiff's  consent,  the  defendant  Sharp 
and  the  new  corporation  assigned  and  con- 
veyed to  the  Columbus  Iron  &  Steel  Company 
the  lease  and  mining  equipment 

That  defendant  did  cause  the  organization 
of  the  Raven  Coal  &  Coke  Company,  and 
that  this  corporation  did  proceed  to  operate 
the  lands  under  the  lease,  is  not  only  not 
denied  but  admitted  by  plaintiff,  at  least  in- 
ferentially  if  not  specifically ;  for  the  royalty 
account  kept  by  plaintiff  was  charged  against 


the  Raven  Company,  and  not  at  any  time 
against  Sharp.  Plaintiff  cannot,  therefore, 
with  any  degree  of  propriety,  deny  either  the 
fact  of  the  corporate  organization  of  the 
Raven  Company,  or  of  its  active  conduct  and 
management  of  the  mining  operations. 

Nevertheless,  it  insists  that  Sharp  is  liable, 
and  must  respond  to  Its  claim,  notwithstand- 
ing the  defense  urged  by  him  to  the  con- 
trary. Its  contention  is  based,  in  part,  on 
the  clause  of  the  lease  whereby  it  was  "mu- 
tually agreed  that  the  lessee  shall  not  sublet 
the  rights  acquired  under  this  lease  to  third 
parties  without  the  written  authority  of 
the  lessor,  but  the  lessee  is  not  hereby  pre- 
vented from  forming  a  company  to  work  the 
property  under  this  lease."  Plaintiff  did 
not  authorize  an  assignment  of  the  lease  by 
defendant  to  the  Raven  Coal  &  Coke  Com- 
pany. Whether  the  clause  quoted  does  or 
does  not,  apart  from  the  testimony,  warrant 
the  construction  for  which  plaintiff  contendSr 
it  is  not  necessary  to  determine^  because  Its 
principal  witness  Johnson  says  the  Raven- 
Company  "was  formed  under  this  lease, 
which  specified  that  he  should  form  or  could 
form  it  if  he  chose."  The  clause,  construed 
in  the  light  of  this  statement  by  Johnson,  an 
active  director  of  plaintiff,  and  of  plaintiff's 
recognition  of  the  Raven  Company  as  the 
active  operator  under  the  lease  by  its  charge 
against  that  company  and  receiving  from  it 
payments  of  royalties,  clearly  indicates  ac- 
quiescence by  plaintiff  in  Sharp's  effort  to  as- 
sign the  lease  to  the  Raven  Company. 

So    the    conclusion    is    unavoidable    that 
plaintiff  knew,  or  had  the  means  or  source  of 
information  from  which  if  pursued  it  would 
have  ascertained,   that  the  Raven   Coal   &. 
Coke  Company  had  or  claimed  some  right 
or  claim  of  right  from  Sharp  by  assignment 
or  otherwise,  under  which  it  had  begun  and 
thereafter  continued  mining  operations  un- 
der the  lease,  thus  in  any  event  indicating 
a  breach  by  Sharp  of  the  agreement  not  to 
assign,  if  indeed  there  was  a  breach  under 
a  proper  construction  of  the  clause  quoted. 
The  authorities  hold  that  'If  the  lessor,  with 
notice  of  a  breach  of  the  restriction  against 
assigning,  permits  the  assignee  to  remain  in 
possession  and  accepts  subsequently   accru- 
ing rents  from  him,  the  breach  Is  waived.*" 
24  Cyc.  971 ;    Randol  v.  Tatum,  98  Cal.  390, 
33  Pac.  433;    Porter  v.   Merrill,  124  Mass. 
534;    Carpenter  v.  Manufacturing  Co.,  ISO 
Mass.  130,  61  N.  E.  816 ;  Murray  v.  Harway» 
56  N.  Y.  337 ;  Garcewich  v.  Woods,  36  Misc. 
Rep.  201,   73   N.   Y.   Supp.   154;    Adams  ▼» 
Shirk,  117  Fed.  801,  55  C.  C.  A.  25;   Field  ▼. 
Copping,  65  Wash.  359,  118  Pac.  329,  36  lu^ 
R.  A.  (N.  S.)  488;    Patterson  v.  Carrel,  ITX 
Mich.  296,   137  N.   W.  158.     Even  the  fact 
that  the  lessor  had  refused  to  consent  to 
assignment   does   not   conclusively  dispro' 
a  consent  by  subsequent  conduct,  such  as 
cepting  rent  of  the  new  tenant     Colton    v. 
Gorham,  72  Iowa,  324,  33  N.  W.  76. 
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[2]  Bnt  plaintiff  also  insists,  with  more  [ 
merit  in  our  opinion,  that  Sharp  is  still  liable 
to  it,  even  though  he  assigned  the  lease  to 
the  Raven  Coal  &  Coke  Company,  whether 
with  or  without  plaintiff's  assent.  If  the 
lessee  assigns  the  lease,  even  with  the  les« 
sor's  assent,  the  former  remains  liable  on 
his  covenant  to  pay  rent,  although  rent  is 
accepted  from  the  assignee,  unless  the  lessor 
expressly  agrees  to  release  the  lessee  and 
substitute  the  new  tenant  in  his  stead.  Por- 
ter V.  Jackson,  17  Johns.  (N.  Y.)  239;  Tay- 
lor V.  De  Bus,  81  Ohio  St  468;  Pfaff  v. 
Golden,  126  Mass.  402;  Carley  v.  Lewis,  24 
Ind.  23;  Jones  v.  Barnes,  45  Mo.  App.  590; 
Wilson  v.  Gerhardt,  9  Colo.  585,  13  Pac.  705; 
Oswald  V.  Fratenburgh,  36  Minn.  270,  31  N. 
W.  173;  Frank  v.  Maguire,  42  Pa.  78;  Bon- 
etti  v.  Treat,  91  Cal.  223,  27  Pac.  612,  14  U 
R.  A.  151.  The  covenant  to  pay  rent  **in- 
heres  in  the  estate  as  a  covenant  real,  and 
binds  the  assignee  of  the  term,  by  reason  of 
his  privity  of  estate,  to  pay  the  rent  accruing 
during  his  ownership  and  possession  of  the 
estate;  so  that,  after  an  assignment  of  the 
lease,  the  lessor  has  a  double  and  several  se- 
curity for  the  payment  of  his  rent,  either  or 
both  of  which  he  may  pursue  until  satisfac- 
tion is  obtained.  Therefore  the  receipt  of 
rent  from  the  assignee  of  the  lessee  does  not 
amount  to  a  novation  or  release  of  the  lessee, 
but  is  the  assertion  of  a  right  which  accrued 
to  the  lessor  as  an  Incident  to  the  assign- 
ment" Taylor  v.  De  Bus,  supra;  Carley  v. 
Lewis,  24  Ind.  23;  Whetstone  v.  McCartney, 
32  Mo.  App.  430.  In  the  latter  case,  the 
court  said:  **There  are  two  ways  in  which 
a  lessee  may  be  liable  to  his  lessor;  one 
arises  from  his  express  covenant  to  pay 
whereby  he  is  held  in  privity  of  contract; 
the  other  arises,  in  the  absence  of  an  ex- 
press covenant  to  pay  rent,  on  an  implied  ob- 
ligation, whereby  he  is  held  in  privity  of  es- 
tate. In  the  latter  case,  if  he  parts  with  the 
estate,  with  consent  of  lessor,-  thereby  de- 
stroying the  privity,  there  is  no  further  obli- 
gation to  pay  rent,  since  there  is  nothing 
upon  which  to  base  the  obligation.  But  if  he 
lias  expressly  covenanted  to  pay,  the  contract 
lasts  till  discharged,  and  the  covenant  may 
be  said  to  run  with  the  land,  and  this  is  so, 
even  though  the  lessor  has  consented  to  the 
assignment  by  the  lessee  and  accepted  rent 
of  the  assignee.  The  assignee  is  likewise 
liable  to  the  original  lessor  for  the  term  he 
occupies,  not  by  reason  of  a  promise,  but  by 
reason  of  the  privity  of  estate.  And  the 
lessor  may  pursue  one,  or  both,  at  the  same 
time,  though  he  will  be  entitled  to  but  a  sin- 
gle satisfaction." 

The  assignment  of  the  lease  by  Sharp  to 
the  Raven  Coal  &  Coke  Company,  even  with 
the  assent  of  the  lessor,  did  not  impair  the 
liability  of  the  original  lessee  on  his  cove- 
najit  to  pay  rent  The  assignment  did  not 
annul  this  express  obligation,  or  constitute 


an  implied  release  therefrom.  While  the 
privity  of  estate  between  plaintiff  and  Sharp 
was  terminated  by  the  transfer,  the  latter 
nevertheless  remained  liable,  at  the  option 
of  the  former,  for  rent  thereafter  accruing, 
because  of  the  continuing  privity  of  con- 
tract. 

Upon  the  principles  stated,  the  Judgment 
of  the  circuit  court  is  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded. 

(73  W.  Va.  446) 

STATE  V.  WILLS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  13,  1914.) 

(8yllahu9  hy  the  Court,) 

1.  Intoxioatino  Liquors  (§  152*)— Wbong- 
ruL  Salb— DauooisTS. 

A  druggist  who  makes  a  sale  of  intoxicat- 
ing liquors  not  in  compliance  with  the  t^rms  of 
the  exception  in  his  favor  to  the  general  pro- 
hibition against  sales  without  a  state  license, 
may  be  prosecuted  under  the  ordinary  and  gen- 
eral indictment  for  selling  without  a  state  li- 
cense. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |§  161,  165,  167;  Dec-  Dig. 
§  152.*i 

2.  Criminal  Law  (S  1206*>— Wrongful  Sale 
— Druggists—Punishment. 

On  such  prosecution,  however,  if  the  evi- 
dence establishes  that  the  accused  at  the  time 
of  the  sale  was  a  druggist  and  unlawfully  sold 
as  such,  a  finding  to  that  effect  should  be  re- 
turned and  Che  penalty  imposed  for  such  special 
offense  as  prescribed  by  Code  1906,  ch.  32,  sec. 
5,  not  the  greater  penalty  prescribed  by  section 
3  of  that  chapter  for  the  ordinary  offense  of 
selling  without  a  state  license. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  j§  3271-3277,  3279,  3280; 
Dec.  Dig.  §  1206.*] 

Error  to  Circuit  Court,  Kanawha  County. 

J.  H.  Wills  was  convicted  of  selling  liquor 
without  a  state  license,  as  a  druggist,  not  on 
the  prescription  of  a  physician,  and  he  brings 
error.     Reversed  and  remanded. 

W.  W.  Wertz  and  Marshall  Higginbotham, 
both  of  Charleston,  for  plaintiff  in  error.  A. 
A.  Lilly,  of  Charleston,  John  B.  Morrison,  of 
Sutton,  and  J.  E.  Brown,  of  Charleston,  fo^ 
defendant  in  error. 

ROBINSON,  J.  Wills  was  indicted  as  an 
ordinary  seller  of  intoxicating  liquors  with- 
out a  state  license.  He  pleaded  not  guilty; 
and,  by  agreement,  the  court  heard  the  case 
in  lieu  of  a  jury.  The  trial  was  upon  an 
agreed  statement  of  facts.  It  was  admitted 
that  the  accused  had  no  state  license  for 
the  sale  of  intoxicating  liquors ;  that  he  sold 
one  Dudding  a  pint  of  whiskey  and  received 
pay  therefor;  that  at  the  time  of  the  sale 
the  accused  was  a  licensed  druggist;  and 
that  Dudding  had  no  prescription  of  a  physi- 
cian for  the  whisky  which  he  purchased. 
The  court  adjudged  the  accused  guilty,  and 
sentenced  him  to  fine  and  imprisonment  On 
this  writ  of  error,  he  maintains  that  he  could 
not  be  prosecuted  as  an  ordinary  seller  of 
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intoxicating  llqnora  wlthont  a  state  license, 
but  that  he  could  only  be  prosecuted  as  a 
druggist/ as  to  whom  a  lighter  penalty  Is 
prescribed  for  an  unlawful  sale  than  that 
prescribed  for  the  ordinary  seller  without  a 
state  license. 

[1]  A  druggist  Is  merely  an  excepted  per- 
son under  the  general  law  prohibiting  sales 
of  intoxicating  liquors  without  a  state  li- 
cense. When  he  does  not  sell  intoxicating 
liquors  in  the  only  way  that  the  exception 
in  his  favor  permits  him  to  sell  them,  he 
is  a  violator  of  the  general  terms  of  the  stat* 
ute  which  says  that  no  one  without  a  state 
license  shall  sell  them.  When  in  making  a 
sale  a  druggist  does  not  comply  with  the  re- 
strictions of  the  exception  in  his  favor,  he  is 
simply  one  selling  without  a  state  license. 
By  the  exception  he  may  sell  alcohol  for  me- 
chanical or  scientific  purposes,  or  alcohol, 
spirituous  liquors,  wine,  porter,  ale,  beer,  and 
other  intoxicating  drinks  for  medicinal  pur- 
poses on  the  prescription  of  a  reputable  phy- 
sician. But  if  he  sells  any  of  them  otherwise, 
unless  he  has  a  state  license  therefor,  he 
brings  himself  within  the  general  terms  of 
the  statute  which  prescribes  that  no  person 
without  a  state  license  shall  sell  them.  He 
may  then  be  indicted  and  proceeded  against 
just  as  any  other  person  selling  without  a 
state  license.  It  is  not  essential  to  name 
the  accused  in  the  indictment  as  a  druggist 
and  to  proceed  against  him  specially  as  such, 
though  it  is  good  practice  to  do  so.  By  not 
compljring  with  the  terms  of  the  exception  in 
f&vor  of  druggists  contained  in  the  statute 
prohibiting  sales  without  a  state  license,  a 
druggist  puts  himself  without  that  exception 
and  within  the  general  terms  of  that  statute 
as  far  as  the  character  of  the  offense  is  con- 
cerned. Therefore  his  offense  of  unlawful 
selling  may  be  laid  In  an  indictment  just  as 
the  offense  of  unlawful  selling  is  ordinarily 
laid  as  to  any  other  person. 

To  a  general  indictment  for  selling  intoxi- 
cating liquors  without  a  state  license,  one 
may  make  complete  defense  by  showing  that 
when  he  sold  he  was  a  druggist  and  that  he 
spld  as  the  law  permits  a  druggist  to  sell. 
He  may  acquit  himself  by  bringing  himself 
within  the  terms  of  the  exception  in  favor 
of  druggists.  Under  our  statute  law,  as  we 
have  said,  the  right  of  a  druggist  to  sell  is 
merely  an  exception  to  the  general  prohibi- 
tion against  selling  without  a  state  license; 
therefore  the  exception  is  a  defense  to  prose- 
cution under  the  statute  generally. 

[2]  But,  for  reasons  as  to  which  we  need 
not  inquire,  the  Legislature  has  seen  fit  to 
prescribe  a  lesser  penalty  for  an  unlawful 
sale  of  intoxicating  liquors  by  a  druggist 


than  for  such  a  sale  by  an  ordinary  seller. 
Code  1906,  ch.  32,  sees.  3  and  5.  Formerly 
it  was  not  so,  but  the  reverse.  State  v.  Cox, 
23  W.  Va.  797.  Then  a  sale  by  a  druggist 
was  the  higher  offense;  now  it  is  the  lesser. 
In  the  case  just  cited  it  was  held  that  the 
higher  offense  of  a  sale  by  a  druggist  could 
be  waived,  and  the  druggist  indicted,  con- 
victed, and  sentenced  as  an  ordinary  seller. 
As  the  law  now  is,  the  lesser  offense  of  a 
sale  by  a  druggist  is  included  In  a  charge 
of  the  greater  offense  of  selling  generally. 
So  on  a  charge  of  the  greater  offense,  the  ac- 
cused may  be  found  guilty  of  the  lesser 
and  the  special  penalty  prescribed  by  statute 
therefor  be  imposed  on  him.  Yet  certainly 
only  the  penalty  for  the  lesser  offense  can  be 
Imposed.  The  Legislature,  by  way  of  further 
exception  to  the  general  prohibitory  law,  has 
distinctly  said  that  if  a  druggist  unlawfully 
sells  intoxicating  liquors,  a  penalty  less  than 
that  generally  prescribed  for  violation  of  that 
law  shall  be  imposed  on  him.  Therefore, 
though  a  druggist  is  charged  with  an  unlaw- 
ful sale — a  sale  without  a  state  license — ^by 
the  ordinary  and  general  indictment  long  up- 
held in  this  jurisdiction,  he  may  at  least  de- 
fend himself  in  relation  to  the  extent  of  the 
penalty,  even  if  he  can  not  wholly  defend  by 
showing  that  he  sold  as  a  druggist  may  law- 
fully sell.  He  may  prove  to  the  jury,  or  to 
the  court  when  substituted  for  a  jury,  that 
at  the  time  of  the  sale  he  was  a  druggist  and 
that  the  sale  without  a  state  license  was 
made  by  hifn  as  such,  so  that  a  finding  that 
he  is  only  guilty  of  unlawful  selling  as  a  drug- 
gist and  the  lighter  sentence  thereunto  ap- 
pertaining must  necessarily  follow. 

Now,  in  the  case  at  hand,  on  the  trial  be- 
fore the  court  in  lieu  of  a  jury  only  an  un- 
lawful sale  by  a  druggist  was  shown.  The 
court  could  properly  make  no  other  finding. 
It  should  have  so  found  and  imposed  the  fine 
appertaining  to  an  unlawful  sale  by  a  drug- 
gist Instead  it  imposed  fine  and  imprison- 
ment as  provided  generally  for  selling  with- 
out a  state  license,  giving  no  regard  to  the 
exception  prescribing  a  lesser  penalty  for  an 
unlawful  sale  made  by  a  druggist.  The  im- 
position of  fine  and  imprisonment  was  plaln> 
ly  error,  since  under  the  admitted  facts  of 
the  case  no  finding  warranting  such  sentence 
could  properly  be  made. 

For  the  error  to  which  we  have  referred 
the  judgment  must  be  reversed  and  the  case 
remanded  with  direction  to  the  trial  court  to 
return  a  finding  on  the  agreed  facts  that  the 
accused  is  guilty  of  an  unlawful  sale  by  a 
druggist  and  to  render  such  judgment  for  a 
fine  within  the  scale  fixed  by  Code  1906,  eb. 
32,  sec.  6,  as  the  court  may  deem  meet 
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ROMB   RY.  &  LIGHT  CO.  t.  LOEB. 

(Snpreme  Court  of  Georgia.     Jan.  18,  1914.) 

(SyUahw  hy  the  Court,) 

1.  Watebs  and  Water  Coxjbses  (§|  155, 156*) 

->RlPABIAN   RlQBTS— -DeCBSB  IN   PABTITION 

— Deed— CoNSTBDCTiON. 

The  petition  in  this  case  was  subject  to 
the  demurrer  filed  against  it,  and  it  was  error 
to  oTerrule  such  demurrer.  It  waa  also  error 
to  grant  the  injunction. 

(a)  A  division  in  kind  of  mill  property  accord- 
ing to  law,  whereby  a  certain  tract  of  land 
is  allotted  to  one  of  the  heirs  of  a  decedent,  to- 
gether with  "appurtenant  mill  priyileges  up 
and  down  the  creek  as  far  as  the  landa  of  the 
[decedent]  extends,"  will  convey  the  land  so 
granted  for  the  purpose,  and  the  right  to  pond 
the  water  and  to  use  so  much  thereof  as  is 
necessary  for  the  purpose  of  operating  the  mill 
in  a  reasonable  manner. 

0))  A  riparian  owner  adjacent  to  a  millpond, 
by  virtue  of  the  grant  in  its  deed  conveying  land 
to  the  middle  of  the  original  stream,  is  entitled 
to  the  reasonable  use  of  the  water  in  the  mill- 
pond  adjacent  to  and  touching  land  upon  which 
is  located  its  power  plant  for  the  purpose  of 
generating  electricity  and  power,  provided  such 
use  does  not  materially  interfere  with  the  "mill 

grivileges"  of  the  lower  riparian  proprietor  and 
er  assigns  in  the  reasonable  use  of  the  water 
in  the  operation  of  her  mill. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gouxses,  Cent.  Dig.  f|§  168,  161-166, 174- 
183 ;   Dec.  Dig.  {§  155,  156.*] 

Atkinson,  J.,  dissenting  in  part 

(Additional  Syllahus  ly  Editorial  Staff,) 

2.  Watebs  and  Watxb  Coxtbsbs  (§  42*)— Ri- 
PABiAN  Rights. 

Ordinarily  riparian  proprietors  may  each 
use  the  water  for  any  purpose  to  which  it  can  be 
beneficially  applied  without  material  injury 
to  the  rights  of  others. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §{  33,  34 ;   Dec.  Dig. 
142.*] 

8.  Watebs  and  Wateb  Coubses  (|  156*)— 
Wateb  Rights— **MrLL  Pbivilege." 

The  grantee  of  a  "mill  privilege*'  without 
special  mention  of  water  takes  a  right  to  the 
actual  flow  of  the  stream,  subject  to  its  rea- 
sonable use  by  upper  riparian  owners  (citing 
Words  and  Phrases,  vol.  5,  p.  4505). 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,   Cent   Dig.   S§  158,   174-183; 
Dec  Dig.  i  156.*] 

4.  Watebs  and  Wateb  Coubsbb  (fS  89,  40*)— 
"Ripabian  Owneb"— **RiBAaiAN  Right'*— 
"Riparian," 

A  "riparian  owner"  is  one  having  land 
bounded  on  a  stream  of  water,  as  such  owner 
having  a  qualified  property  in  the  soil  to  the 
thread  of  the  stream.  "Riparian  rights"  are 
such  as  grow  out  of  the  ownership  of  the  banks 
of  streams,  and  not  out  of  the  ownership  of  the 
bed  of  the  stream.  The  word  "riparian"  has 
reference  to  the  bank  and  not  to  the  bed  of  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §§  31,  32 ;  Dec.  Dig. 
H  39,  40.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  .7,  p.  6244 ;   vol.  8,  p.  7791.] 

Error  from  Superior  Court,  Floyd  County; 
John  W.  Maddox,  Judge. 


Suit  by  Mrs.  Stella  Cohen  Loeb  against 
the  Rome  Railway  &  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Mrs.  Stella  Cohen  Loeb  brought  her  equi- 
table petition  against  the  Rome  Railway  & 
Light  Company;  and  the  agreed  statement 
of  facts  made  substantially  the  .following 
case:  The  plaintiff  is  the  daughter  of  Joseph 
J4  Cohen,  and  is  the  owner  and  in  full  and 
undisputed  possession  of  about  20  acres  of 
land  lying  on  the  south  bank  of  the  Etowah 
riyer,  opposite  the  main  portion  of  the  dty 
of  Rome,  which .  lies  on  the  north  bank. 
Through  this  land  flows  a  stream  known  as 
Silver  creek,  which,  in  its  descent  to  the 
river,  forms  a  mill  site;  the  dam  being  about 
13  feet  high.  Silver  creek  rises  aboat  12 
miles  south  of  the  point  where  it  flows  into 
the  EStowah  river.  Draining  a  considerable 
territory  and  being  Joined  by  several  tribu- 
taries, it  becomes  a  stream  of  considerable 
size  and  volume,  flowing  about  24  cubic  feet 
per  second  at  the  dam,  and  capable  of  de- 
veloping about  40  horse  power.  The  effect  of 
the  dam  is  to  back  or  pond  the  water  to  a 
point  a  few  feet  north  of  the  southern  bound- 
ary line  of  land  lot  317,  creating  a  miUpond 
about  1%  miles  in  length.  That  part  of 
the  pond  on  the  land  which  Mrs.  Loeb  owns 
in  fee  simple  is  only  a 'smaller  part  The 
pond  is  not  of  the  usual  rounded  shape^  but 
is  more  in  the  form  of  a  canal,  being  about 
1%  miles  in  length,  its  average  width  about 
30  feet,  and  its  average  depth  6  feet  At 
the  time  of  filing  the  suit  there  was  no  mill- 
house  on  the  property,  and  the  dam,  while 
not  in  good  repair,  stood  as  it  had  always 
stood,  creating  the  pond  as  described.  The 
millhouse  was  destroyed  by  fire  in  1907. 
Land  lot  277  adjoins  and  lies  north  of  land 
lot  284.  The  land  of  Mrs.  Loeb  on  which 
the  mill  site  is  located  lies  on  the  northeast 
comer  of  lot  284.  Leaving  the  dam,  the 
mlUpond  curves  slightly  into  land  lot  285, 
for  a  distance  of  about  250  feet;  thence, 
returning  Into  lot  284,  it  continues  in  a  gen- 
eral southerly  direction  through  lots  284  and 
317,  to  a  point  near  the  southern  boundary 
line  of  land  lot  317,  where  the  ponding  of 
the  water  ceases.  The  length  of  the  millpond 
on  Mrs.  Loeb's  own  land  is  about  300  yards. 
Adjoining  Mrs.  Loeb*s  land  on  the  south  is 
a  tract  of  about  six  acres,  belonging  to  the 
defendant,  on  which  it  lias  constructed  its 
main  i)ower  plant  for  the  generation  by 
steam  engines  of  the  electrical  current  for 
the  street  railway  system  >  and  the  electric 
lighting  of  the  city  of  Rome.  The  western 
boundary  of  this  tract  is  a  line  flowing 
through  the  center  of  the  millpond,  which  at 
this  point  is  about  30  feet  wide  and  6  feet 
deep.  The  titles  to  the  land  of  the  contesting 
parties  are  derived  from  a  common  source, 
Joseph  J.  Cohen.  The  mill  in  question  was 
built  about  the  year  1842,  on  a  tract  of  land 
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containing  16.3  acres  In  the  northeast  corner 
of  land  lot  284,  by  Jonas  King.  There  are 
a  number  of  conveyances  of  this  property, 
finally  terminating  in  a  grant  of  this  mill 
property  In  1862  to  Joseph  J.  Cohen,  In  which 
occurs  the  following  language:  "Also  convey- 
ing the  mill  privileges  upon  the  creek,  allow- 
ing the  raising  of  the  dam  one  foot  higher  In 
accordance  with  the  same  expressed  and  lim- 
ited upon  the  assignment  of  the  widow's 
dower,  according  to  the  deed  from  Benjamin 
F.  Hawkins,  administrator,  and  Jane  A.  King, 
administratrix  of  Jonas  King,  deceased,  to 
John  R.  Freeman  and  D.  B.  Hamilton,  the 
said  parcel  of  land  containing  an  area  of  six- 
teen and  three-tenths  acres,  more  or  less." 
Joseph  J.  Cohen  died  in  1878,  leaving  a  wid- 
ow and  five  children,  three  sons  and  two 
daughters,  among  whom  he  equally  divided 
the  remainder  of  his  estate,  after  paying  cer- 
tain specific  legacies.  On  application  to  di- 
vide the  property  in  kind,  commissioners 
were  appointed,  who  made  their  return,  which 
by  proper  order  was  made  the  judgment  of 
the  court  Under  this  report  and  judgment, 
the  plaintiff  in  this  case  was  assigned  the 
mill  property  above  described,  and  also  a 
described  portion  of  lot  285  in  Floyd  county. 
The  bulk  of  the  share  given  to  the  plalntlfi! 
was  of  the  value  of  $11,958.03,  and  $10,000 
of  this  amount  consisted  of  the  mill  property 
In  question,  and  the  appurtenant  "mill  priv- 
ilege up  and  down  the  creek  as  far  as  the 
lands  of  J.  J.  Cohen  [estate]  extends."  Of 
the  share  of  $11,959.03  assigned  to  the  other 
daughter  of  testator,  Sarah  Ella  Cohen,  $10,- 
000  consisted  of  the  277  acres  of  land  lots 
284  and  317,  which  J.  J.  Cohen  had  acquired 
In  1869.  In  1893  Sarah  E.  Cohen,  then  Sarah 
E  Schlesslnger,  conveyed  to  Lyttleton  Lytle 
and  others  all  the  land  in  lots  284  and  317, 
allotted  to  her  in  the  division  of  her  father's 
estate;  and  from  these  grantees  the  defend- 
ant in  1906,  through  mesne  conveyances,  ac- 
quired title  to  "six  acres  more  or  less"  of 
the  above-described  lands.  This  tract  ad- 
joins the  16.3  acres  comprising  the  mill  prop- 
erty on  the  south,  and  fronts  on  the  mlUpond 
which  at  this  point  is  of  an  average  width 
of  about  45  feet  and  an  average  depth  of 
about  6  feet.  The  defendant  is  a  corpora- 
tion under  the  laws  of  Georgia,  and  is  en- 
gaged in  operating  an  electric  street  car  sys- 
tem and  furnishing  electric  lights  to  the 
city  of  Rome  and  the  public.  Its  main  pow- 
er plant  is  located  on  the  six-acre  tract  above 
described.  Its  steam  turbines,  or  condensing 
engines,  require  a  continuous  daily  circula- 
tion through  them  of  about  400,000  gallons 
of  cool  water,  which  the  defendant  takes 
from  and  returns  to  Silver  creek  millpond. 
This  water  is  drawn  out  of  the  millpond, 
passed  through  the  condensing  cylinders  of 
the  turbines,  and  allowed  to  flow  back  Into 
the  pond  at  a  point  on  the  defendant's  prop- 
erty a  short  distance  below  the  point  of  in- 
take.   The  use  of  this  quantity  of  cool  water 


is  a  necessary  factor,  and  essential  to  the 
operating  of  the  condensing  engines.  If  the 
defendant  continues  to  use  the  condensing  en- 
gines, and  does  not  make  use  of  the  water  of 
Silver  creek  pond,  it  would  necessitate  the 
use  of  a  "cooling  tower,"  using  city  water, 
which  would  require  an  additional  annual  ex- 
penditure of  about  $3,000. 

Demurrers  to  the  petition  were  filed  by 
the  defendant  The  judge  rendered  a  deci- 
sion overruling  the  demurrers,  and  finding 
in  favor  of  the  injunction  prayed  for  "in  the 
sixth  paragraph  of  the  amendment  of  the 
petition,"  which  was  that  the  defendant  be 
enjoined  from  maintaining  or  using  the  res- 
ervoir in  the  manner  described,  or  any  other 
device  or  form,  employing  any  method  of 
using  the  waters  of  the  millpond  on  Silver 
creek  which  permanently  diverts  the  same  or 
any  portion  thereof  from  the  pond.  To  this 
judgment  the  defendant  excepted. 

Dean  &  Dean,  of  Rome,  and  J.  M.  Hunt,  of 
Atlanta,  for  plaintiff  in  error.  Henry  A. 
Alexander,  of  Atlanta,  for  defendant  in  error. 

HILIi,  J.  (after  stating  the  facts  as  above). 
[1]  The  court  held,  in  effect,  that  the  defend- 
ant had  no  riparian  rights  in  the  water  of 
the  millpond.  Both  the  plaintiff  and  the  de- 
fendant claim  title  to  their  respective  tracts 
of  land  from  a  common  source.  The  plaintiff 
claims  title  to  16.3  acres  of  land,  upon  which 
is  situated  a  millpond,  with  the  privilege 
contained  in  the  grant  of  backing  water  as 
far  as  a  dam  of  13  feet  in  height  would  back 
it,  and  also  the  grant  of  "mill  privHegefl.** 
At  the  time  of  filing  the  suit  the  mill  was  not 
in  operation,  the  mlllhouse  having  been 
burned;  but  the  dam  and  pond  were  main- 
tained at  the  usual  height,  which  covered  a 
portion  of  the  land  owned  by  the  defendant 
The  defendant  owned  a  tract  of  six  acres  of 
land  adjoining  the  millpond,  the  western 
boundary  of  which  extended  to  the  middle  of 
the  stream,  the  pond  at  this  point  being  of  an 
average  width  of  45  feet,  and  of  a  depth  of  6 
feet  The  defendant  was  engaged  in  operat- 
ing a  plant  for  generating  power  and  electric 
current;  and  in  order  to  do  so  it  was  neces- 
sary to  use  a  certain  quantity  of  cool  water — 
about  400,000  gallons  daily — ^In  the  operating 
of  its  condensing  engines.  This  water  the  de- 
fendant takes  from  the  millpond  and  returns 
substantially  the  same  quantity  thereto  by 
means  of  pipes.  It  insists  that  it  has  the 
title  to  the  land  to  the  center  of  the  stream, 
and  the  right  to  the  use  of  the  water  as  it 
flows  along  the  natural  channel  of  the  stream 
for  domestic,  agricultural,  and  mechanical 
purposes,  by  reason  of  being  a  riparian  own- 
er, and  that  in  using  the  water  there  is  no 
material  Injury  to  the  rights  of  other  propri- 
etors. The  plaintiff,  on  the  other  hand,  con- 
tends that  she  has  the  exclusive  right  to  all 
the  water  in  the  pond  for  "mill  privileges," 
without  any  diminution  whatever,  and  that 
this  excludes  all  other  riparian  rights   of 
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every  character.  The  controlling  question  in 
the  case,  therefore,  Is  whether  the  defendant 
had  riparian  rights  in  the  use  of  the  water  in 
the  millpond  in  question. 

[2]  The  general  rule  is  that  riparian  own- 
ers are  each  entitled  to  the  center  of  the 
stream.  Civil  Ck>de  1910,  §  3630.  But  it  is 
insisted  that  the  plaintiff,  by  the  division  of 
the  property  -in  kind  and  the  order  of  the 
court,  had  the  right  to  "mill  privileges,"  and 
that  this  included  all  the  water  in  the  pond. 
But  we  cannot  agree  to  that  proposition  with- 
out qualification.  The  general  rule  as  to  the 
rights  of  riparian  proprietors  is  that  each 
may  use  the  water  for  any  purpose  to  which 
It  can  be  beneficially  applied  without  material 
injury  to  the  rights  of  others.  Gould  on  Wa- 
ters (3d  Ed.)  {  204.  Every  riparian  owner 
may  make  a  reasonable  use  of  the  stream 
passing  by  his  land.  Id.  {  208.  Prior  to  the 
building  of  the  mill  and  pond  and  the  grant 
of  the  "mill  privileges"  to  the  predecessors  in 
title  of  the  plaintiff,  the  riparian  owners 
would  undoubtedly  each  have  the  right  to  the 
use  of  the  water  to  the  middle  of  the  stream, 
provided  the  use  was  reasonable  and  did 
not  injure  other  riparian  proprietors;  and, 
though  she  subsequently  became  the  owner 
in  fee,  yet  in  the  partition  of  the  property 
the  "mill  privileges**  were  carried  forward. 
We  do  not  understand  that  the  term  "mill 
privileges,**  as  contained  in  the  order  of  the 
court,  gives  the  plaintiff  the  exclusive  use  of 
all  the  water  in  the  pond,  whether  needed  or 
not  for  mill  purposes,  to  the  exclusion  of  a 
reasonable  use  by  other  riparian  proprietors. 

[3]  The  grantee  of  a  mill  privilege,  without 
special  mention  of  wate'r  rights,  takes  a  right 
to  the  actual  flow  of  the  stream,  subject  to  its 
reasonable  use  by  upper  riparian  owners. 
Whitney  v.  Wheeler  CJotton  Mills,  151  Mass. 
396,  24  N.  B.  774,  7  L.  R.  A.  613.  As  to  what 
constitutes  a  "mill  privilege,*'  see  5  Words 
and  Phrases,  4505. 

It  will  be  observed  that  the  grant  of  the 
mill  property  and  of  mill  privileges  was  to 
Joseph  J.  Cohen,  the  predecessor  in  title  of 
the  plaintiff,  and  that  no  express  grant  was 
ever  made  to  the  plaintiff;  but  whatever 
rights  she  has  is  by  virtue  of  the  setting 
apart  of  the  mill  property  in  question  to  her 
guardian  for  her,  under  and  by  virtue  of  the 
proceedings  to  divide  the  property  of  the  es- 
tate of  Joseph  J.  Cohen  in  kind,  and  the  order 
of  the  court  based  thereon.  The  effect  of 
the  proceedings  to  divide  the  property  in  kind 
was  to  vest  in  the  plaintiff  the  title  to  the 
mill  property  described  in  the  division,  as 
set  aside  to  her,  and  also  to  the  "appurtenant 
mill  privileges,**  with  the  use  of  so  much  of 
the  water  in  the  millpond  as  is  necessary  for 
the  operation  of  the  mill  in  a  reasonable 
manner.  See  Grould  v.  Boston  Duck  Co.,  13 
Gray  (Mass.)  442.  But  we  do  not  understand 
the  law  to  be  that  the  owner  of  the  mill 
property,  with  mill  privileges,  can  deprive 
riparian  owners  contiguous  to  the  stream  of 


a  reasonable  use  of  the  water,  where  it  does 
not  interfere  with  the  operation  of  the  mill 
in  a  reasonable  manner.  It  is  to  be  observed 
that  the  plaintiff  does  not  own  the  title  to  the 
land  under  the  pond  at  the  point  where  the 
defendant  takes  ijts  water,  but  the  title  is 
in  the  defendant  to  the  center  of  the  original 
stream.  Under  these  circumstances,  we  think 
the  defendant  is  entitled  to  a  reasonable  use 
of  the.  water  in  the  millpond  adjacent  to  its 
property,  provided  it  does  not  materially  in- 
terfere with  the  mill  privileges  of  the  plain- 
tiff or  other  riparian  proprietors.  There  is 
no  contention  that  it  does  so  materially  inter- 
fere; but  the  plaintiff  insists  that  the  adja- 
cent proprietor  (the  defendant)  is  not  entitled 
to  use  any  water  therefrom.  We  do  not  think 
the  fact  that  at  the  point  of  intake  of  the 
water  by  the  defendant  the  water  is  not  from 
a  running  stream,  but  is  from  the  pond, 
makes  any  difference,  under  the  facts  of  this 
case. 

[4]  A  riparian  owner  is  one  having  land 
bounded  on  a  stream  of  water,  as  such  owner 
having  a  qualified  property  in  the  soil  to  the 
thread  of  the  stream.  Bardwell  v.  Ames,  22 
Pick.  (Mass.)  355.  Riparian  rights  are  such 
as  grow  out  of  the  ownership  of  the  banks 
of  streams,  and  not  out  of  the  ownership  of 
the  bed  of  the  stream.  The  word  "riparian** 
has  reference  to  the  bank,  and  not  to  the  bed 
of  the  stream.  For  a  general  discussion  of 
what  constitutes  riparian  rights,  see  note  to 
Mobile  Dry  Dock  Co.  v.  City  of  MobUe,  9 
Ann.  Cas.  1229,  and  Price  v.  High  Shoals 
Mfg.  Co.,  132  Ga.  246,  64  S.  B.  87,  22  L.  R. 
A.  (N.  8.)  684.  As  to  the  grants  of  water 
powers,  see  note  to  Merrifled  v.  Canal  Com- 
missioner, 67  L.  R,  A.  369. 

In  the  instant  case  the  defendant  claims 
under  a  grant  conveying  the  land  upon  which 
Its  power  plant  is  situated  to  the  center  of 
the  stream;  and  it  is  alleged  that  its  up- 
land, upon  which  its  plant  is  situated,  is  in 
actual  contact  with  the  millpond  out  of 
which  it  takes  the  water  to  supply  the  plant 
From  the  authorities  cited,  and  a  review  of 
the  whole  case,  we  conclude  that  the  defend- 
ant has  riparian  rights  in  the  millpond,  so 
as  to  entitle  it  to  a  reasonable  use  of  the 
water  without  material  injury  to  the  mill 
privileges  of  the  plaintiff.  Having  shown 
that  the  defendant,  as  a  riparian  owner,  had 
the  right  to  make  a  reasonable  use  of  the 
stream  and  a  reasonable  use  of  the  water 
from  the  pond  adjacent  to  its  property,  pro- 
vided that  it  does  not  thereby  materially 
interfere  with  the  mill  privileges  of  the  plain- 
tiff or  other  riparian  proprietors,  and  it  not 
appearing  from  the  petition  that,  considering 
the  character  of  the  use  to  which  the  water 
was  put  by  the  defendant  or  the  quantity  of 
water  consumed  thereby,  there  was  an  un- 
reasonable use  of  the  water,  or  that  the  own- 
er of  the  mill  privileges  was  materially  in- 
jured in  consequence  of  this  use  or  the  con- 
sumption of  the  small  amount  of  water.  It 
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follows  that  the  plaintiff  was  not  entitled  to 
the  Injanctlve  relief  applied  for.  Conse- 
quently the  court  erred  In  overruling  the  gen- 
eral demurrer  to  the  petition,  and  in  enjoin- 
ing the  defendant  from  maintaining  its  reser- 
voir, and  from  using  the  waters  of  the 
miUpond  in  accordance  with  the  principles 
announced  in  the  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  ATKIJISON, 
J.,  concurs  in  the  Judgment,  but  not  in  all 
that  is  said  in  the  opinion. 

a4i  Qa.  208) 

AMBBIGAN  TELBPHONB  &  TELEGRAPH 
CO.  et  aL  t.  MUEDEN.  - 

(Supreme  Court  of  Georgia.     Jan.  IS,  1914.) 

(ByUabuM  ly  the  Court.) 
1.  NEQLIGENCB   (i   108*)— INJUBT  TO  Chili>— 

Liability— SuFFiciBNOT  of  Petition. 
A  petition  alleged,  in  brief,  as  follows :  The 
agents  of  two  telephone  companies,  while  en- 
gaged in  repairing  their  lines  of  wire,  placed  a 
large  chest  in  a  certain  warehouse.  The  chest 
was  80  constructed  as  to  constitute  a  dangerous 
trap  when  it  was  left  with  the  lid  raised.  The 
warehouse  was  located  on  the  side  of  a  public 
street  in  a  town,  near  a  railway  station,  the 
post  office,  a  schoolhouse,  and  the  residence  of 
the  plaintifTs  father  and  other  residences.  The 
house  was  not  the  proper^  of  or  located  on  the 
premises  of  the  defendants,  bat  belonged  to  the 
plaintiffs  father,  and  the  plaintiff  was  not  a 
trespasser  in  entering  it.  On  a  date  named  the 
defendants'  agents  went  away  from  the  building, 
leaving  the  lid  of  the  chest  raised  and  the  door 
of  the  house  open.  The  plaintiff,  who  was  a 
child  between  two  and  three  years  of  age,  seeing 
the  door  open  and  the  lid  up,  was  attracted 
thereby,  and,  in  seeking  to  investigate  according 
to  the  natural  instincts  of  a  child,  pushed  the 
chain,  and  the  lid  fell  upon  him,  injurinp;  him. 
He  was  incapable  of  exercising  care  for  his  own 
safety,  and  the  injury  resulted  from  the  negli- 
gence of  the  employes  of  the  defendants  in  leav- 
ing the  lid  of  the  chest  open  and  in  a  dangerous 
condition.  Held,  that  the  petition  was  not  sub- 
ject to  general  demurrer. 

(Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  §§  174,  176,  179,  180;  Dec.  Dig.  { 
108.*1 

2.  Negligence  (J  33*)— Injttbt  to  Chtld  — 

LlABILITT  TO  TbESPASSEB. 

If  it  be  presumed,  in  the  absence  o£  any  al- 
legation that  the  employes  of  the  defendants 
wrongfully  placed  the  chest  in  the  warehouse; 
that  it  was  there  lawfully  by  contract  or  license 
— nevertheless  it  was  alleged  and  admitted  by 
the  demurrer  that  the  house  belonged  to  the 
father  of  the  plaintiff,  and  that  the  plaintiff 
was  not  a  trespasser  in  entering  it  If  both 
parties  were  lawfully  upon  the  premises,  the 
rule  in  reference  to  the  liability  or  nonliability 
of  an  owner  or  occupant  of  property  to  a  tres- 
passer thereon  would  not  control  the  case. 

fEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  45-47 ;   Dec  Dig.  §  33.*] 

Error  from  Superior  Court,  Taliaferro 
County;   B.  F.  Walker,  Judge. 

Action  by  ^illiam  H.  Murden,  Jr.,  by 
next  friend*  against  the  American  Telephone 
&  Telegraph  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed.- 


WilUam  H.  Murden,  Jr.,  by  his  next  friend, 
brought  suit  against  the  American  Telephone 
A  Telegraph  Company  and  the  Southern  Bell 
Telephone  &  Telegraph  Company,  alleging, 
in  substance,  as  follows:  On  March  9,  1910, 
certain  agents  and  employes  of  the  defend- 
ants were  engaged  in  changing  the  location  of 
and  repairing  their  lines  of  wire  in  the  town 
of  Robinson.  The  defendants,  furnished  to 
their  agents,  and  the  latter  used,  for  the 
purpose  of  keeping  their  tools,  a  large  chest 
about  10  feet  long.  2  feet  deep,  and  2  feet 
wide.  The  lid  was  made  of  heavy  pine  plank, 
attached  to  the  chest  at  one  edge  by  hiDgea» 
and  bound  around  the  other  edges  with  an 
iron  strip,  which  projected  below  the  lower 
surface  of  the  lid  so  as  to  cover  the  Joint  of 
the  lid  with  the  chest  It  had  a  small  chain 
attached  to  it,  so  as  to  prevent  it  from  going 
much  beyond  a  perpendicular  position  when 
opened.  This  cbali\  extended  from  the  lid 
of  the  chest  across  the  angle  made  when  the 
chest  was  opened  and  the  lid  left  standing. 
When  thus  left  standing  nearly  in  a  perpen- 
dicular position  the  lid  could,  by  a  very 
slight  pressure  upon  the  chain,  be  drawn 
over  so  as  to  falL  The  weight  of  the  lid 
was  such  as  to  make  it  probable  that  in  fall- 
ing the  projecting  iron  strip  would  cut  off 
any  object  that  might  be  caught  under  it, 
and  when  thus  left  open  the  box  and  lid 
acted  as  a  dangerous  trap.  On  the  date 
mentioned  the  agents  and  employ^,  of  the 
defendants  placed  the  chest  in  a  cotton  ^seed 
warehouse,  which  stood  on  the  side  of  a  pub- 
lic street  in  the  town  of  Robinson,  and  was 
elevated  only  one  step  above  the  lev^  of  the 
street,  and  was  about  20  feet  from  the  pas- 
senger station' of  the  railroad,  50  feet  from 
the  post  office  and  store  of  W.  H.  Murden, 
and  about  75  feet  from  his  home,  near  the 
homes  of  others,  and  not  far  from  the  school- 
house.  The  warehouse  was  not  the  property 
of  or  on  the  premises  of  the  defendants,  but 
belonged  to  the  plaintiff's  father,  and  the 
plaintiff  was  not  a  trespasser  in  entering  it. 
The  place  was  a  public  one,  and  much  fre- 
quented by  children;  the  children  of  tha. 
plaintiff^s  father,  W.  H.  Murden,  and  others 
being  frequently  at  the  store,  in  the  street 
near  the  seed  warehouse,  and  liable  to  enter 
the  same  should  the  door  be  left  open.  On 
the  date  mentioned  the  employ^  of  the  de- 
fendants left  the  lid  of  the  chest  raised,  and 
went  away,  leaving  the  door  of  the  house 
open  as  an  invitation  to  children  to  enter, 
they  iill  knowing  that  the  place  was  frequent- 
ed by  children,  and  that  the  lid  thus  left  was 
a  dangerous  trap  likely  to  attract  the  notice 
and  invite  the  investigation  of  children.  Tt&e 
plaintiff,  who  was  a  child  between  two  and. 
three  years  old,  seeing  the  door  open  caid 
the  lid  up,  was  attracted  thereby,  and  in 
seeking  to  investigate  it,  according  to  tlie 
natural  instincts  of  a  child,  pushed  upon  the 
chain  and  threw  the  lid  down.     His  rislit 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  lnA< 
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thumb  was  eanglit  and  mangled  so  that  it 
had  to  be  cut  ofF  at  the  Joint  He  was  in- 
capable of  exercising  care  for  his  own  safe- 
ty, and  the  occurrence  was  due  entirely  to 
the  negligence  of  the  employes  of  the  defend- 
ants in  leaving  the  chest  lid  open  and  ex- 
posed as  stated.  In  consequence  of  the  in- 
Jury  he  was  put  to  an  expense  of  $15  for  doc- 
tor's bills,  suffered  great  pain,  was  perma* 
nently  disfigured,  and  had  bis  capacity  •  to 
labor  permanently  impaired.  The  defendants 
demurred  to  the  petition.  The  demurrer 
was  oYerruled,  and  the  defendants  except- 
ed. They  also  traversed  the  entry  of  serv- 
ice, and  assigned  error  upon  the  overruling 
of  such  traverse.  But  in  the  briefs  filed  in 
the  Supreme  Court  counsel  for  the  plaintiffs 
In  error  expressly  abandoned  that  point,  and 
stated  that  the  only  ground  on  which  a  re- 
versal was  sought  was  that  the  court  erred 
in  overruling  a  general  demurrer  to  the  pe- 
UUon. 

Alvin  G.  Golucke,  of  Crawfordville,  and 
Holden  ft  Shackelford,  of  Athens,  for  plain- 
tiffs in  error.  SamL  H.  Sibley,  of  Union 
Point,  for  defendant  in  error. 

liUBiPKIN,  J.  (after  stating  the  facts  as 
above). '  [1,2]  The  only  asfsignment  of  error 
urged  in  this  court  was  based  on  the  over- 
ruling of  a  general  demurrer  to  the  plaintiff's 
petition.  The  argument  on  behalf  of  the 
plaintiffs  in  error  was  based  on  the  ground 
that  the  plaintiff  was  a  trespasser,  and  that 
the  owner  of  property  did  not  owe  to  a  tres- 
passer the  duty  of  keeping  it  in  safe  condi- 
tion. The  decisions  in  Savannah,  Florida  & 
Western  Ry.  Ck).  v.   Beavers,  113  Ga,  398, 


39  S.  E.  82,  54  li.  R.  A.  314,  and  similar  cases,  .     Moore  ft  Moore,  of  Atlanta,  and  A.  S.  Thur 


were  cited,  and  the  cases  known  as  the  turn- 
table cases  were  discussed  and  criticised.  It 
was  also  urged  that,  there  being  no  allegation 
that  the  defendants'  agents  wrongfully  placed 
their  chest  in  the  warehouse  of  the  plain- 
tiff's father,  it  would  be  presumed  that  they 
did  so  rightfully,  and  that  if  the  plaintiff 
was  not  a  trespasser  when  he  entered  the 
house,  he  became  so  when  he  reached  that 
part  of  the  house  where  the  chest  was  located, 
and  began  to  handle  it  If  it  is  to  be  pre- 
sumed that  the  defendants'  agents  did  not 
wrongfully  place  the  chest  upon  the  propisrty 
of  the  plaintiff's  father,  but  did  so  rightful- 
ly by  permission  or  license,  nevertheless  it 
was  distinctly  alleged  that  the  house  belonged 
to  the  plaintiff's  father,  and  that  the  plain- 
tiff was  not  a  trespasser  in  entering  it  It 
is  carrying  the  doctrine  of  trespassers  too 
far,  as  against  such  an  allegation,  to  adhiit 
by  demurrer  that  the  child  was  rightfully  in 
the  house  and  was  not  a  trespasser  there,  but 
contend  that  he  was  a  trespasser  when  he 
reached  that  part  of  the  house  where  the 
chest  was  located.  We  cannot  assume  this 
on  demurrer.  In  the  present  state  of  the 
case,  the  argument  and  authorities  cited  are 


not  controlling,  whether  or  not  they  may  be 
so  on  the  final  trial.  What  the  facts  were, 
as  may  hereafter  appear  from  the  evidence, 
we  cannot  foresee.  Under  the  petition  and 
the  general  demurrer,  we  must  consider  the 
case  as  one  in  which  neither  party  was  a 
trespasser,  but  both  were  lawfully  at  the 
place  where  the  injury  occurred.  It  must 
therefore  turn  upon  whether,  in  view  of  the 
situation  and  the  known  surroundings  as 
alleged,  the  agents  of  the  defendants  were 
negligent  in  leaving  the  chest  in  such  a  way 
as  to  create  a  dangerous  situation  for  the 
plaintiff,  and  whether  the  plaintiff  was  neg- 
ligent, in  view  of  his  age,  in  'Investigating" 
the  chest  or  laying  his  hand  upon  it  These 
questions  cannot  be  solved,  as  matters  of  law, 
in  favor  of  the  defendants,  on  general  de- 
murrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent 


=*  (Ml  Ga.  218) 

'  JACKSON  V.   STATE. 
(Supreme  Court  of  Georgia.     Jan.  18,  1914.) 

(ByllabM  hy  the  Court,) 

SXJFFICIElfCY    OF    BVIDBNCB — INSTBUOTIONB. 

The  evidence  did  not  authorise  an  instruc- 
tion on  the  subject  of  voluntary  manslaughter. 
The  charge  of  the  court  fairly  presented  the 
law  of  justifiable  homicide,  as  applicable  to  the 
case.  The  evidence  supports  the  verdict,  which 
has  the  approval  of  the  trial  judge,  and  there 
was  no  error  in  overruling  the  motion  for  new 
trial. 

Error  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Brew  Jadl^son  was  convicted  of  crime^  and 
brings  error.     Affirmed. 


man,  of  Monticello,  for  plaintiff  In  error. 
Jos.  B.  Pottle,  Sol.  Gen.,  of  Mllledgeville,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.    Judgment  affirmed.    All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


(14  Ga.  App.  288) 

BUTLER,  STEVENS  &  CO.  v.  MOSELEY. 

(No.    5110.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(Syllabus  hy  the  Court,) 

1.  Estoppel  (§  75*)— Sales— Tbovie. 

Under  the  undisputed  evidence  the  plaintiff 
was  not  entitled  to  recover.  The  evidence  de- 
manded a  finding  that  the  sale  of  the  cotton  sued 
for  was  on  credit,  that  the  defendant  was  an  in- 
nocent purchaser  from  the  plaintiff's  vendee,  and 
that  the  plaintiff,  by  his  conduct,  was  estopped 
from  asserting  any  claim  to  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §§  192-195;   Dec.  Dig.  J  75.*] 

2.  Judgment  (§  949*)- Plea  of  Estoppel. 

A  plea  of  estoppel  by  judgment  should  al- 
lege all  the  facts  and  exhibit  all  the  record  es- 
sential to  show  that  the  plea  is  meritorious. 

[£d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  1794,  1795-1803;  Dec  Dig.  | 
949.*] 


^For  other  ouim  im  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep*r  Indexes 
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Error  from  City  Conrt  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  W.  S.  Moseley  against  Butler, 
Stevens  &  Go.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Adams  &  Adams,  of  Savannah,  for  plain- 
tiffs in  error.  •  Oliver  &  Oliver,  of  Savannah, 
for  defendant  In  error. 

POTTLE,  J.  Moseley  sued  Butler,  Stevens 
&  Co.  in  trover  for  four  bales  of  cotton,  up- 
on the  contention  that  the  sale  had  been 
made  by  him  for  cash,  and  that  title  remain- 
ed in  him,  and  could  be  asserted  against  But- 
ler, Stevens  &  Co.,  who  were  cotton  factors 
in  Savannah.  It  was  undisputed  that  But- 
ler, Stevens  &  Co.  were  innocent  purchasers 
of  the  cotton  from  one  Purvis,  to  whom  it 
had  been  sold  by  the  plaintiff.  A  son  of 
Purvis  delivered  to  Moseley  two  bank  checks 
covering  the  agreed  price,  and  one  of  the 
checks  was  postdated  12  days.  The  son  tes- 
tified that  he  called  Moseley*s  attention  to 
the  fact  that  the  check  for  one-half  the  pur- 
chase price  was  postdated,  and  Moseley  as- 
sented to  this  arrangement,  and  delivered 
the  cotton  upon  the  understanding  that  one- 
half  of  the  amount  was  not  to  be  paid  until 
after  the  expiration  of  12  days.  Moseley, 
however,  denied  this,  and  stated  that  he  did 
not  observe  that  the  check  was  postdated 
until  after  he  got  home,  that  2  or  3  days 
after  the  reception  of  the  check  he  saw  Pur- 
vis, and  told  him  that  he  did  not  sell  his 
cotton  on  credit  According  to  Moseley,  Pur- 
vis then  replied  that  he  forgot  to  mention 
the  fact  that  the  check  was  postdated,  and 
that  he  would  pay  the  amount  before  the  1st 
of  February,  if  he  could.  Moseley  thereupon 
told  Purvis  he  would  be  glad  if  he  would  pay 
the  check  before  the  1st  of  February,  because 
he  did  not  sell  his  cotton  that  way,  and  Pur- 
vis replied  that  he  might  pay  It  before  that 
date.  Moseley  presented  the  postdated  check 
for  payment  February  1st,  and  payment  was 
declined '  because  of  lack  of  funds.  It  ap- 
pears that  the  checks  were  delivered  to  Mose- 
ley by  a  son  of  Purvis  at  Hughland.  Young 
Purvis  came  in  on  the  train,  stepped  off  upon 
the  platform,  delivered  the  checks  to  Moseley, 
and  immediately  got  back  on  the  train  and 
went  away.  Moseley  states  that  at  that 
time  he  examined  the  checks  to  see  If  the 
amounts  were  correct,  but  did  not  notice  the 
diflference  in  dates.  It  Is  contended  that  a 
verdict  in  Moseley's  favor  was  not  authorized 
by  the  evidence. 

[1]  1.  The  controlling  question  In  this  case 
is  whether  or  not  the  transaction  between 
Moseley  and  Purvis  was  a  cash  sale  of  the 
cotton,  the  price  of  which  was  covered  by 
the  postdated  check.  If  the  sale  was  for 
cash,  the  title  of  the  seller  was  undlvested 
until  payment  in  full  of  the  purchase  money, 
and  might  be  asserted  by  him  even  as  against 
a  bona  fide  purchaser  from  his  vendee.  In 
such  a  case  the  purchaser  would  be  liable  as 
for  a  conversion,  although  he  got  the  cotton 


In  entire  good  faith,  and  without  notice  of 
retention  of  title  by  the  seller.  Civil  Code, 
§  4126 ;  Flannery  v.  Harley,  117  Ga.  483,  43 
S.  E.  765;  McCall  v.  Hunter,  8  Ga.  App. 
612,  70  S.  E.  59 ;  Atlantic  Coast  Line  R.  Co. 
V.  Gordon,  10  Ga.  App.  311,  73  S.  E.  694.  By 
the  very  terms  of  the  section  of  the  Code,  a 
sale  would  be  on  cash,  although  payment  of 
the  actual  money  might  be  delayed  for  a 
period  of  time  necessary  in  the  ordinary  and 
usual  course  of  business  to  reduce  negotiable 
paper  to  cash.  It  is  perfectly  competent  for 
a  seller  of  cotton  to  extend  credit  to  the  pur- 
chaser, and.  If  he  does,  the  transaction  is 
governed  by  the  rules  applicable  to  any  oth- 
er credit  sale.  It  is  undisputed  that  Butler, 
Stevens  &  Co.  paid  Purvis  for  the  cotton 
without  notice  of  the  fact  that  he  had  not 
paid  Moseley.  If,  therefore,  the  sale  from 
Moseley  to  Purvis  was  on  credit,  Butier,  Ste- 
vens &  Co.  would  be  protected  as  Innocent 
purchasers  of  the  cotton.  Purvis'  possession 
of  the  cotton  was  presumptive  evidence  of 
ownership,  and  a  purchaser  from  him  would 
have  the  right  to  rely  on  this  presumption, 
unless  the  sale  was  for  cash,  or  unless  the 
purchaser  had  notice  of  the  fact  that  tltie 
was  retained  by  the  original  vendor.  It  is 
true  that  Moseley  says  that  the  sale  was  on 
cash;  but  this  is  a  question  of  law  which 
must  be  determined  from  the  facts,  and,  in 
our  opinion,  Moseley's  conclusion  as  to  the 
character  of  the  transaction  was  erroneous. 
The  original  contract  between  himself  and 
Purvis  was  for  cash,  and  Moseley  had  the 
right  to  assume  that  the  two  checks  which 
were  handed  him  by  young  Purvis  would  be 
paid  on  demand;  but,  when  he  discovered, 
upon  reaching  home,  that  one  of  the  checks 
was  postdated,  he  was  confronted  with  the 
necessity  of  doing  one  of  two  things,  either 
surrendering  the  check,  and  reclaiming  his 
cotton  upon  Purvis'  failure  to  pay  cash,  or  of 
acquiescing  In  the  terms  of  the  sale  as  pro- 
posed by  Purvis.  Unquestionably  the  pa- 
rol negotiations  between  Af  oseley  and  Purvis 
contemplated  a  cash  sale;  but  the  effect  of 
the  tender  of  this  postdated  (dieck  by  Purvis 
was  a  proposal  to  purchase  half  the  oottoA 
on  credit,  with  an  extension  of  12  days  with- 
in  which  to  pay  for  it  If  at  the  time  ot 
tendering  this  check  Purvis  had  proposed  U> 
Moseley  to  defer  payment  for  12  days,  and 
Moseley  had  agreed,  the  sale  would  undoubt- 
edly have  been  a  credit  sale.  What  actually- 
happened  does  not  differ  substantially  from 
this.  When  Moseley  returned  home  he  dis- 
covered that  the  check  had  been  postdated. 
It  is  true  that  2  or  3  days  afterwards  lie 
sought  Purvis,  and  told  him  that  the  sale  was 
for  cash,  and  that  he  did  not  intend  to  sell 
his  cotton  on  credit  Moseley  then  had  tbe 
right  to  surrender  the  check,  and  rescind  tbe 
contract  by  reclaiming  his  cotton;  but,  in- 
stead of  doing  that,  he  retained  the  chec^ 
upon  the  promise  of  Purvis  that  he  might 
able  to  pay  it  at  some  time  before  its 
turity.    Moseley,  therefore^  kept  the  cl&e<dL 
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after  a  distinct  statement  by  Purris  that  he 
could  not  pay  cash,  and  with  this  knowledge 
allowed  Purvis  to  ship  the  cotton  to  Butler, 
Stevens  ft  Co.  Indeed,  the  record  shows 
that  Moseley  himself  had  possession  of  the 
bills  of  lading  which  were  drawn  in  the  name 
of  Butler,  Stevens  &  Co.,  as  consignees. 
Even  if  under  any  circumstances  the  sale 
could  be  treated  as  a  cash  sale  as  between 
Moseley  and  Purvis,  by  the  plainest  princi- 
ples of  equity  and  Justice  Moseley  would  be 
estopped  to  assert  his  title  as  against  Butler, 
Stevens  &  Co.  He  permitted  Butler,  Stevens 
ft  Co.  to  purchase  this  cotton,  knowing  that 
it  was  to  be  shipped  to  them,  and  took  no 
steps  to  notify  them  that  Purvis  had  not  paid 
him  for  it  The  truth  is  Moseley  had  no 
reason  at  that  time  to  doubt  the  solvency  of 
Purvis,  and  allowed  him  to  dispose  of  the 
cotton  under  his  promise  to  pay  for  it  a  few 
days  thereafter.  It  would  be  manifestly  un- 
fair, under  these  circumstances,  to  make  But- 
ler, Stevens  ft  Co.  pay  for  the  cotton  twice. 
Even  treating  Butler,  Stevens  &  Co.  and 
Moseley  both  as  innocent  parties,  under  the 
undisputed  evidence  Moseley,  having  brought 
about  the  situation,  ought  to  suffer  the  loss, 
rather  than  Butler,  Stevens  ft  Co.  We  think, 
therefore,  that  the  evidence  demanded  a  ver- 
dict in  favor  of  the  defendants,  and  that  the 
court  erred  in  overruling  their  motion  for  a 
new  trial. 

[2]  2.  Complaint  is  made  that  the  court 
refused  to  allow  the  defendants  to  file  a  plea 
of  estoppel  by  former  judgment  The  plea  is 
not  set  forth  in  the  main  bill  of  exceptions,  or 
in  the  exceptions  pendente  lite.  It  appears 
in  the  recitals  in  the  exceptions  pendente  lite 
that  on  the  day  on  which  the  four  bales  of 
cotton  now  being  sued  for  were  sold  to  Pur- 
vis, but  at  a  different  time,  three  other  bales 
of  cotton  were  sold  to  Purvis  on  cash  sale, 
and  that  the  settlement  by  the  two  checks 
which  were  delivered  to  Moseley  covered  the 
seven  bales ;  one  of  the  checks  being  payable 
on  demand,  and  the  other  postdated  12  days. 
It  is  further  recited  in  the  exceptions  that  a 
former  suit  was  brought  by  the  present  plain- 
tiff and  Betsey  Moseley  Jointly  to  recover 
three  bales  of  cotton,  and  resulted  in  a  ver- 
dict In  fftvor  of  the  defendants.  It  is  also 
alleged  in  the  exceptions  that  the  defendants 
claim  that  the  same  issues  were  involved  in 
both  suits,  and  that  the  Judgment  in  the  first 
case  concluded  the  plaintiff  in  the  present 
case.  It  is  impossible  to  determine  from  the 
exceptions  whether  or  not  this  contention  of 
the  defendants  is  well  founded.  The  record 
in  the  former  suit  should  have  been  attached 
to  the  plea,  and  both  the  plea  and  the  record 
should  have  been  exhibited  with  the  excep- 
tions, in  order  that  the  court  might  see 
whether  or  not  the  defendants'  contentions 
that  the  plaintiff  was  concluded  by  the  judg- 
ment in  the  former  case  was  well  founded. 
For  this  reason,  it  cannot  be  held  that  the 


court  erred  in  disallowing  the  amendment 
undertaking  to  set  up  an  estoppel  by  former 
Judgment. 
Judgment  reversed. 

(U6  Va.  814) 
PHILLIP  LEVY  ft  CO.  v.  DAVIS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

15,  1914.) 

1.  Contracts  (§  138*)— Leoalitt  of  Object— 
Relief  —  Enfobcembnt  of  Contract  in 
General. 

The  law  will  leave  all  equally  guilty  of  an 
Illegal  or  immoral  transaction  where  it  finds 
them,  and  wUl  not  lend  its  aid  to  rescind  or 
enforce  such  a  contract  whUe  it  is  executory. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  681-700;    Dec.  Dig.  |  138.*] 

2.  Contracts  (§  138* )— Legality  of  Object^ 
IU:covEBY  OF  Consideration. 

As  to  parties  equally  guilty  of  an  illegal  or 
immoral  executed  agreement,  the. law  will  not 
lend  its  aid  to  recover  the  consideration  parted 
with  thereunder. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  681-700;    Dec.  Dig.  §  138.*] 

3.  Contracts  (|  138*)—Lbgalitt— Immorali- 
ty—Relief. 

Regardless  of  the  contract  rights  of  the 
parties  or  of  the  interest  in  the  goods  intend- 
ed to  be  conferred  bv  the  contract,  and  in  view 
of  Code  19<H,  §  3790,  making  the  keeping  of  a 
disorderly  house  a  penal  offense,  plaintiff,  who 
sold  and  delivered  furniture  to  defendant  for 
the  specific  purpose  of  placing  it  and  using  it 
in  a  house  of  prostitution,  toe  income  from 
which,  as  plaintiff  knew,  was  defendant's  only 
means  of  paying  therefor,  could  not  maintain 
detinue,  or,  in  Ae  alternative,  recover  the  val- 
ue of  tne  property. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  681-700;  Dec.  Dig.  §  138.*] 

4.  Contracts  (|  138*) —Legalitt  — Relief 
Indepenoent  of  Illegality. 

In  such  action,  where  the  illegality  of  the 
contract  appeared  either  in  the  pleadings  or  in 
the  evidence,  plaintiff  could  not  recover  on  the 
ground  tiiat  he  could  make  out  his  case  without 
disdosing  the  illegal  character  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  681-700;    Dec.  Dig.  1  138. ♦] 

5.  Contracts  (§  138*)— Legality- Recovery. 

When  the  evidence  shows  mutuality  of  in- 
terest on  the  part  of  the  seller  and  buyer  with 
respect  to  the  illegal  use  to  be  made  of  the 
property,  there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  681-700;  Dea  Dig.  §  138.*] 

6.  Appeal  and  Error  (§  882*)— Party  Enti- 
tled TO  Allege  EIrror  —  Party  Inviting 
Error. 

A  party  who  invites  error  in  an  instruc- 
tion is  estopped  to  question  it  and  will  not  be 
heard  to  complain  of  having  misled  the  court, 
and  it  is  immaterial  that  such  party  ask  for 
other  instructions,  stating  a  different  rule, 
which  were  refused  and  the  ruling  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3591-3610;  Dec.  Dig.  { 
882.*] 

7.  Action  (§  35*)  —  Statutory  Remedies  — 
"Cumulative  Remedy." 

Code  1904,  §  2462,  subd.  2,  providing  that 
all  reservations  of  title  to  goods  sold,  whether 
recorded  or  not,  may  be  enforced  upoli  the  pro- 
cedure prescribed,  and  that  the  court  shall  ren- 
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der  such  Judgment  as  may  be  required,  does 
not  indicate  a  le^slative  purpose  -to  abolish 
pre-existing  remedies  in  that  class  of  cases,  so 
as  to  make  the  remedy  thereunder  exclusiye, 
and  hence  the  remedy  thereunder  is  cumulative 
and  the  seller  may  elect  (citing  Words  and 
Phrases,  vol.  2,  p.  1785).  *     . 

[Ed.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  {§  27^-294;    Dec.  Dig.  §  35.*] 

Error  to  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Action  by  Phillip  Levy  &  Company  against 
Gertrude  Davis.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

N.  T.  Green  and  Moe-Levy,  both  of  Nor- 
folk, for  plaintiff  in  error.  O.  L.  Shackle- 
ford  and  W.  L.  Williams^  both  of  Norfolk, 
for  defendant  in  error. 

WHITTLE,  J.  This  is  an  action  of  detinue 
to  recover  the  possession  of  certain  famltnre 
and  other  household  goods  sold  and  delivered 
by  the  plaintiffs  In  error  to  the  defendant  in 
error,  or,  if  a  recovery  in  specie  should  prove 
impracticable,  to  recover,  in,  the  alternative, 
the  fair  value  of  the  property,  together,  in 
either  case,  with  damages  for  the  detention. 

The  written  contract  of  sale  contains  stip- 
ulations that  "the  said  parties  of  the  first 
part  do  not  part  with,  nor  does  said  party 
of  the  second  part  acquire,  any  title  to  said 
articles  until  they  are  fully  paid  for,"  and 
'*the  said  party  of  the  second  part  agrees 
not  to  remove  the  said  articles  from  the 
said  preuiises  or  sell,  or  attempt  to  sell,  or 
otherwise  dispose  of  the  said  articles  without 
the  consent  of  the  said  parties  of  the  first 
part" 

The  case  was  tried  on  a  plea  of  the  gen- 
eral issue,  and  resulted  in  a  verdict  and 
Judgment  for  the  defendant  There  Is  no 
conflict  in  the  evidence.  The  goods  were 
bought  by  the  defendant,  who  kept  a  house 
of  prostitution  in  the  city  of  Norfolk,  on  the 
suggestion  and  at  the  solicitation  of  Harry 
Levy,  one  of  the  partners,  for  the  speciflc 
puri>ose  of  being  used  in  her  business,  and 
with  knowledge  on  his  part  of  the  character 
of  the  business  and  that  her  only  means  of 
payment  was  the  income  to  be  derived  there- 
from. It  furthermore  appears  that  the  part- 
ner referred  to  instigated  the  defendant  Xo 
enlarge  her  business  and  profits  by  keeping 
a  house  full  of  girls,  especially  to  meet  the 
demands  of  sailors  of  the  battleship  fleet, 
which  was  expected  at  Norfolk  on  its  return 
from  abroad. 

[1, 2]  The  prevailing  doctrine  with  respect 
to  transactions  of  this  class  is  well  stated  in 
2  Elliott  on  Contracts,  S  1064 :  "As  a  general 
rule  the  law  will  leave  all  equally  guilty  of 
an  illegal  or  immoral  transaction  where  it 
finds  them,  and  will  neither  lend  its  aid  to 
enforce  the  contract  while  executory  nor  to 
rescind  it  and  recover  the  consideration  part- 
ed with  ^hen  executed.  'It  is  a  well-settled 
principle  of  law  that  the  courts  will  not  aid 


a  party  to  enforce  an  agreement  made  in  for* 
therance  of  objects  forbidden  by  the  statute^ 
or  by  conunon  law,  or  general  policy  of  law,, 
or  to  recover  damages  for  its  breach*  or  when 
the  agreement  has  been  executed  in  whole  or 
in  part  by  payment  of  money  to  recover  It 
back.* " 

Again,  in  section  1094,  it  is  said:  "It  is 
also  true  as  a  general  rule  that  if  the  par- 
ties are  in  pari  delicto  and  equally  at  fault 
and  one  of  them  has  performed  the  illegal 
agreement  in  whole  or  in  part,  he  cannot  re* 
cover  from  the  other  party  that  which  he  has 
parted  with  under  the  contract  The  law 
will  leave  the  parties  where  it  finds  thenu 
The  rule  is  the  same  in  equity." 

In  this  instance  we  are  dealing  with  a  con- 
tract in  aid  of  a  business  which  the  statute 
denounces  as  a  crime  punishable  by  fine  and 
Imprisonment  Va.  Code,  |  3790.  And  from 
an  ethical  standpoint  there  is  no  difference 
in  degree  of  turpitude  between  the  parties, 
as  each  knowingly  was  to  participate  in  the 
fruits  of  the  crime. 

[S]  We  do  not  understand  the  general 
statement  of  the  law,  as  laid  down  by  Elliott, 
to  be  controverted;  at  all  events,  it  is  sus- 
tained by  the  overwhelming  weight  of  an* 
thority  both  English  and  American.  The  ef- 
fort here  is  made,  however,  to  bring  the  case 
within  the  infiuence  of  alleged  qualifications 
of  the  rule:  (1)  That  such  defense  ¥rill  not 
be  suffered  to  invest  a  party  with  greater 
property  rights  in  the  subject-matter  than 
are  conferred  by  the  illegal  contract ;  and  (2> 
that,  if  the  plaintiffs  can  make  out  their  case 
without  disclosing  the  illegal  character  of 
the  contract,  the  defendant  will  not  be  per- 
mitted to  set  up  such  illegality  as  a  defense, 
and  there  may  still  be  a  recovery. 

1,  The  result  of  the   application   of  the 
first  proposition  would  practically  lie  to  ab- 
rogate the  rule  which  avoids  such  contracts. 
In  its  essence  the  doctrine  is  not  founded  up- 
on   the   interests    or   supposed    contractual 
rights  of  the  parties.   All  such  considerations 
are  subordinated  to  the  common  weal,  and 
in  the  eye  of  the  law  the  contract  confers  no   - 
rights  upon  the  parties.     If  either  derives 
advantage  from  the  transaction,  It  results 
from  the  act  of  the  parties  and  not  of  the^ 
law.    The  law  simply  leaves  the  litigants  in 
the  plight  in  which  they  have  seen  fit  tx> 
place  themselves  without  undertaking  to  bal* 
ance  benefits  or  burdens. 

-In  denying  a  recovery  in  the  Instant  caae» 
it  was  not  necessary  for  the  court  to  consideir 
the  quantity  of  interest  in  the  goods  intend- 
ed to  be  conferred  by  the  contract  upon  tlie^ 
buyer.  It  was  sufiScient  for  the  court  to 
know  that  possession  of  the  property  hAd 
been  delivered  by  the  plaintifls  to  the  de- 
fendant, and  that  in  order  to  recover  it  tlie 
sellers  were  forced  to  rely  upon  a  contract 
condemned  by  the  law  as  opposed  to  tlie^ 
moral  welfare  of  society. 


•For  othor  caseB  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  A  Rep'r  Ind«tx«« 


Va.) 


PHIIiLIP  LEVY  <fe  CO,  V.  DAVIS 


793 


[4]  2.  The  second  contention,  that  plaintiffs 
were  entitled  to  recover  because  they  could 
make  out  their  case  without  dlsclosiug  the 
illegal  character  of  their  contract,  in  the  cir- 
cumstances of  the  particular  case,  is  not  sus- 
tained by  the  decisions  of  -this  court. 

In  Cardwell  v.  Kelly,  95  Va.  570,  28  S.  B. 
953,  40  L.  R.  A.  240,  Riely,  J.,  had  occasion 
to  consider  the  defense  of  Illegal  considera- 
tion, and  the  maxims  "nemo  allegans"  and 
"in  pari  delicto/'  In  that  case,  In  an  action 
by  the  receiver  of  an  Insolvent  corporation 
against  a  stockholder  to  recover  a  stock  sub- 
scription for  the  benefit  of  creditors  whose 
debts  were  contracted  on  the  faith  of  his  and 
other  subscriptions,  It  was  held  the  stock- 
holder could  not  defend  on  the  ground  that 
he  was  induced  to  subscribe  by  the  chance 
of  obtaining  one  or  more  lots  in  a  drawing 
for  distribution  of  lots  of  unequal  value. 
Held,  the  subscriber  was  estopped  from  set- 
ting up  a  defense  Involving  his  own  unlawful 
conduct  as  against  creditors  whom  he  had 
contributed  to  mislead.  But  the  learned 
Judge  remarks:  "It  is  a  general  rule,  as  stat- 
ed by  an  able  law  writer,  that  a  contract 
or  an  agreement  cannot  be  made  the  subject 
of  an  action  if  It  can  be  lmi>eached  on  the 
ground  of  dishonesty,  or  as  being  opposed  to 
public  policy— If  It  be  either  contra  bonos 
mores,  or  forbidden  by  the  law.  Broom,  Leg. 
Max.  706.  A  defendant,  against  whom  it  Is 
sought  to  enforce  such  a  contract,  may  show 
Its  Illegality,  and  a  court  of  Justice  will  de- 
cline to  lend  its  aid  to  enforce  a  contract  thus 
wrongfully  entered  Into.  Where,  however,  the 
IMirties  are  In  pari  delicto,  but  the  plaintiff 
can  make  out  his  case  without  disclosing  the 
unlawful  nature  of  the  contract,  it  is  not  a 
universal  rule  that  the  defendant  will  be  al- 
lowed to  show  its  illegality  for  the  purpose 
of  defeating  the  action."  Continuing  the  dis- 
cussion, Judge  Riely  deduces  the  following 
governing  principle  from  the  authorities  with 
respect  to  such  contracts:  'They  are  inju- 
rious to  the  community  and  violative  of  the 
policy  of  the  law ;  and  so  the  courts,  having 
in  view  the  good  of  the  public,  and  the  poli- 
cy of  the  law,  will  not  lend  their  aid  to  en- 
force such  a  contract  unless  they  can  see 
that  to  do  so  will  defeat  the  object  of  the 
Ulegal  transaction,  and  promote  the  interests 
of  society,  and  the  policy  of  the  law.  But 
where,  in  the  particular  case,  It  appears  thisit 
this  will  be  the  result  of  the  enforcement  of 
such  contract,  the  maxim,  *Nemo  allegans 
tnrpitudinum  suam  audiendus,'  Is  rigorously 
applied,  and  the  defendant  will  not  be  allow- 
ed to  plead  and  prove  his  own  wrong.'* 

The  doctrine  announced  In  this  case  Is  In 
harmony  with  the  previous  decisions  of  this 
court  on  the  subject. 

In  Gamp  v.  Bruce^  96  Va.  521,  624,  81  S.  £>. 
901  (43  U  R.  A  146,  70  Am.  St.  Rep.  873), 
It  is  said:  '*The  law  refuses  to  enforce  ille- 
gal contracts,  as  a  rule,  not  out  of  regard  for 
tLe  party  objecting,  nor  for  any  wish  to  pro- 


tect his  interests,  but  from  reasons  of  pub- 
lic policy.  Whenever,  therefore,  the  Illegali- 
ty of  the  contract  appears,  whether  alleged 
in  the  pleadings  or  made  known  for  the  first 
time  in  the  evidence.  It  Is  fatal  to  the  case. 
That  defect  cannot  be  gotten  rid  of  either  by 
failure  to  plead  it,  or  by  agreement  to  waive 
it  In  the  most  solemn  manner.  The  law  will 
not  enforce  contracts  founded  In  its  viola- 
tion." RoUer  v.  Murray,  112  Va.  780,  72  S. 
E.  666,  38  L.  R.  A  (N.  S.)  1202,  Ann.  Gas. 
1913B,  1088;  Southern  By.  Go.  v.  Bice's 
Adm'r,  78  S.  E.  692. 

There  is  also  another  view  of  this  case 
equally  fatal  to  plaintiffs'  pretensions.  The 
trial  court  at  their  Instance  Instructed  the 
Jury  as  follows:  "The  court  Instructs  the 
Jury  as  matter  of  law  that  the  mere  fact 
that  the  plaintiffs  knew  or  had  knowledge  at 
the  time  of  the  contract  of  sale  between  the 
plaintiffs  and  defendant  that  the  property 
embraced  in  said  contract  of  sale  was  to  be 
used  by  the  defendant  for  an  illegal  or  im- 
moral purpose,  or  purposes,  constitutes  no  de- 
fense to  the  plaintiffs'  cause  of  action  herein 
asserted.  In  order  to  prevent  a  recovery  by 
plaintiffs  herein,  it  must  further  appear  from 
the  evidence,  and  the  defendant  has  the  bur- 
den of  showing  by  the  evidence,  that,  in  addi- 
tion to  such  knowledge  on  the  part  of  the 
plaintiffs,  it  was  a  part  of  the  contract  of 
sale  between  the  plaintiffs  and  the  defend- 
ant that  the  property  contracted  to  be  sold 
should  be  so  used." 

[5,  6]  We  entertain  no  doubt  of  the  sound- 
ness of  the  proposition  that,  when  the  evi- 
dence shows  mutuality  of  interest  on  the  part 
of  the  seller  and  buyer  with  respect  to  the 
illegal  use  to  be  made  of  the  property,  there 
can  be  no  recovery.  Yet,  even  If  the  Instruc- 
tion were  erroneous,  the  plaintiffs  would  be 
estopped  to  question  it  A  party  who  invites 
error  will  not  be  heard  to  complain  of  hav- 
ing misled  the  court.  Burks'  PL  &  Pr.  611; 
Kimball  &  Eink  v.  Friend,  06  Va.  126,  27  S. 
E.  901;  Richmond  Traction  Go.  v.  Hilde- 
brand,  99  Va.  48,  52,  34  S.  E.  888 ;  Norfolk 
&  Western  Ry.  Go.  v.  Mann,  99  Va.  180,  37 
S.  E.  849 ;  Richmond  Traction  Go.  v.  Glarke, 
101  Va.  382,  392,  43  S.  E.  618 ;  Bugg  v.  Seay, 
107  Va.  648,  65*2,  60  S.  E.  89, 122  Am.  St  Rep. 
877.  Nor  is  this  principle  affected  by  the 
circumstance  that  the  plaintiffs  had  asked 
for  other  instructions  propounding  a  different 
doctrine  which  were  refused  and  the  ruling 
excepted  to.  They  should  have  stood  by 
their  exception. 

Applying  the  evidence  to  the  law  as  laid 
down  in  plaintiffs'  instruction,  there  is  no  es- 
cape from  the  conclusion  that  the  plaintiffs, 
or  one  of  them,  instigated  the  defendant  to 
buy  the  property  for  the  avowed  purpose  of 
using  it  in  a  house  of  prostitution,  and  ad- 
vised the  defendant  to  enlarge  the  profits  of 
the  business  by  Increasing  the  number  of 
wretched  victims  of  their  avarice  and  doom 
them  to  a  life  of  Infamy. 
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[7]  Counsel  for  the  defendant  have  drawn 
our  attention  to  the  remedy  provided  by  sec- 
tion 2462,  subd.  2,  of  the  Code,  as  furnishing 
an  exclusive  remedy  in  all  cases  where  prop- 
erty has  been  sold  and  title  reserved  in  the 
seller.  The  remedy  given  by  statute  is  ex- 
tremely valuable  (Liquid  Carbonic  Co.  t. 
Whitehead,  80  S.  E.  104),  but  there  is  nothing 
in  the  enactment,  express  or  implied,  to  in- 
dicate a  purpose  on  the  part  of  the  Legisla- 
ture to  abolish  pre-existing  remedies  in  that 
class  of  cases;  and  the  rule  on  the  subject 
has  long  been  well  settled  that  "When  a  stat- 
ute gives  a  new  remedy,  and  contains  no  neg- 
ative, express  or  implied,  of  the  old  remedy, 
the  new  one  provided  by  it  is  cumulative, 
and  the  party  may  elect  between  the  two.'* 
(2  Words  and  Phrases,  1785;  Booker's  Ex'r 
V.  McRoberts,  1  CaU  [6  Va.]  243 ;  Durrett  r. 
Davis,  24  Grat  [65  Va.]  302 ;  Filler  v.  Tyler, 
91  Va.  458,  22  S.  E.  235 ;  Kelly  v.  Lehigh,  etc., 
Co.,  98  Va.  405,  36  S.  E.  511,  81  Am.  St  Rep. 
736 ;  Barton's  Chy.  Pr.  t2d  Ed.]  §  16 ;  Sedg- 
wick, Construction  of  Stat  &  Const  Law,  75, 
342 ;    Sutherlln  on  Stat.  Constr.  §  399). 

A  statute  prescribing  a  new  remedy  for  an 
existing  right  should  never  be  construed  to 
abolish  a  pre-existing  remedy  in  the  absence 
of  express  words  or  necessary  implication. 

The  discussion  of  governing  principles  in 
the  case  sufficiently  disposes  of  the  subordi- 
nate questions  involved  which  have  not  been 
specially  noticed. 

The  Judgment  of  the  law  and  chancery 
court  is  plainly  right  and  is  affirmed. 

Affirmed. 

(U5  Va.  704) 

BUCHANAN  CO.  v.  SMYTH'S  HEIRS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

15,  1914.) 

1.  Quieting  Titls  ({  30*)~Advebsx  Pobses- 

SION^NeCESSABT    PABTIEa 

In  a  suit  to  quiet  title  parties  in  posses- 
Bion  as  adverse  claimants  under  junior  grants 
from  the  commonwealth,  court  rights,  and  ad- 
verse posfiession  under  color  of  title  and  claim 
of  right  based  on  forfeiture  for  unpaid  taxes 
are  necessary  parties. 

.[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §S  64-66 ;   Dec  Dig.  §  30^ 

2.  Quieting  Title   (§    12*)— Jurisdiction- 
Adequate  Remedy  at  Law. 

Prior  to  the  act  approved  February  20, 
1912,  amending  and  re-enacting  section  '^058 
of  Code  1904  (Acts  1912,  c.  44),  a  court  of 
equity  would  have  no  jurisdiction  of  a  suit  to 
quiet  title,  where  the  party  suing  to  quiet  tl- 
tl^  had  the  complete  legal  and  equitable  title, 
but  was  not  in  possession  of  the  property,  since 
his  remedy  at  law,  ejectment,  would  be  com- 
plete; and  if  he  had  only  the  equitable  title, 
equity  would  aid  him  to  acquire  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  44,  46;    Dec.  Dig.  12.*] 

8.  Records   (§   17*)— Supplying   Lost  Rec- 
ords—Pabties—Advebsk  Claimants. 

In  a  bUl  under  Va.  Code  1904,  §  2361,  to 
supply  records  or  papers  forming  links  to  plain- 


tiflTs  title  to  land,  the  statute  expressly  pro- 
vides that  parties  in  possession  claiming  ad- 
versely are  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent.  Dig.  §{  25,  26,  28-35,  &;  Dec  Dig.  § 
17.*] 

4.  EQIHTT  (§  241*)— SUSTAININO  Demubbeb— 

Defect  of  Pabtibs. 

Where  the  sole  ground  of  demurrer  and 
dismissal  is  that  necessary  parties  were  oot 
made  defendants,  the  judgment  dismissing  the 
bill  should  not  be  on  the  merits,  but  should  be 
without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  515;    Dec  Dig.  |  241.*] 

Appeal  from  Circoit  Court,  Washington 
County. 

Suit  to  quiet  title  by  the  Buchanan  Com- 
pany against  the  unknown  heirs  of  and 
claimants  under  Richard  Smyth  and  Henry 
Banks  and  others.  From  a  decree  sustain- 
ing a  demurrer  to  the  bill,  the  plaintiff  ap- 
peals.   Amended  and  affirmed. 

Jeffries,  Wolcott,  Wolcott  &  Lankford,  of 
Norfolk,  S.  B.  Avis  and  Brown,  Jackson  & 
Knight,  all  of  Charleston,  W.  Va.,  for  appel- 
lant. Greever  ft  Giilespie,  of  Tazewell,  and 
M.  O.  Utz,  of  Welch,  W.  Va.,  for  appellees. 


WHITTLE,  J.  This  is  a  suit  in  equity 
by  the  appellant,  the  Buchanan  Company,  a 
nonresident  corporation,  against  the  appel- 
lees, the  unknown  heirs  of  the  claimants 
under  Richard  Smyth  and  Henry  Banks. 
The  main  object  of  the  bill  is  to  remove 
an  alleged  doud  on  appellant's  title  to  146,- 
109%  acres  of  land  situated  in  Buchanan 
county. 

On  November  16,  1795,  a  tract  of  200,000 
acres  of  land,  including  titie  boundary  in  con- 
troversy, was  patented  to  Richard  Smyth 
and  Henry  Banks,  and  the  bill  charges  that 
the  excess  of  Che  original  tract  over  the 
land  in  dispute  was  found  to  lie  in  the  state 
of  Kentucky.  Appellant  attempts  to  con- 
nect its  title  with  the  original  grant  by  the 
allegation  that  90  odd  years  before  the  insti- 
tution of  this  suit  the  land  was  sold  for  de- 
linquent taxes  due  from  Smyth  and  Banks 
to  the  United  States,  and  was  purchased  by 
William  Lamb,  to  whom  a  tax  deed  was  ex- 
ecuted by  William  D.  Taylor,  collector,  on 
November  3,  1823.  It  is  sufficient  to  say 
that  appellant  claims  mediately  under  this 
tax  deed,  without  referring  specifically  to 
Intermediate  conveyances  embraced  in  its 
chain  of  title.  The  alleged  doud  upon  the 
title  sought  to  be  removed  is  the  original 
grant  from  the  commonwealth  of  Virginia  to 
Smyth  and  Banks. 

The  bill,  after  asking  that  the  unkno^vn 
heirs  and  claimants  under  Smyth  and  Banks 
be  made  parties,  concludes  with  the  prayer 
"that,  as  against  the  said  defendants,  it  may 
be  judicially  determined,  ascertained,  and  de-  " 
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creed  that  all  proceedings  necessary  to  a 
proper  and  valid  sale  of  said  land  for  the 
direct  taxes,  nnder  which  the  same  was  sold 
and  purchased  by  William  Lamb,  and  pursu- 
ant to  which  said  land  was  conveyed  to  him 
as  aforesaid,  were  regular,  complete,  and 
fully  complied  with;  .that  each  and  all  of 
the  recitals  made  in  the  said  deed  *  *  * 
are  true;  that  its  title  to  the  land  conveyed 
to  it  on  February  17,  1905,  by  W.  L.  Dennis, 
county  clerk  of  Buchanan  county,  may  be 
quieted  as  against  the  defendants  hereto, 
and  that  it  may,  as  against  the  defendants 
hereto,  be  decreed  to  be  the  sole,  legal,  and 
beneficial  owner  of  the  whole  of  said  land 
in  fee  simple,  and  that  by  further  decree 
each  of  the  said  defendants  may  be  perpetu- 
ally enjoined  from  asserting  or  prosecuting, 
judicially  or  otherwise,  any  claim  to  said 
premises  against  your  complainant;  that 
this  court  will  order  the  decree  so  entered 
by  it  in  this  suit  to  be  certified  and  trans- 
mitted to  the  county  clerk  of  Buchanan 
county  for  recordation  in  the  book  in  his 
office  in  which  d6eds  are  recorded,  to  the 
end  that  a  complete  and  absolute  title  in  fee 
simple  to  said  land  as  against  the  said  par- 
ties defendant  may  be  shown  by  the  records 
of  said  clerk's  oflice.    •    •    ♦  »• 

Bruce  €.  Banks  and  Fanny  Banks  Muncey, 
two  of  the  heirs  at  law  of  Henry  B.  Banks, 
appeared  and  demurred  to  the  bill,  setting 
forth  the  grounds  of  demurrer  in  writing. 
Thereupon  the  circuit  court  sustained  the  de- 
murrer, but  granted  leave  to  the  plaintiff  to 
amend  its  bill  if  it  should  so  desire,  and  cer- 
tain bar  amendments  were  made  which  do 
not  demand  special  notice. 

The  defendants  again  demurred  to  the  bill 
as  amended,  assigning  the  same  grounds  re- 
Ued  on  in  the  demurrer  to  the  original  bill, 
which  last-named  demurrer  the  court  like- 
wise sustained;  and,  complainant  not  desir- 
ing to  make  any  further  amendment,  the  bill 
was  dismissed,  with  costs.  From  that  de- 
cree this  appeal  was  granted. 

[11  We  shall  confine  our  consideration  of 
the  ruling  of  the  trial  court  to  a  single  ground 
of  demurrer,  namely,  that  the  bill  and  exhib- 
its showed  that  all  necessary  parties  were 
not  made  defendants. 

It  appears  from  exhibits  with  the  bill,  and 
just  inferences  from  facts  therein  disclosed 
which  necessarily  fiow  therefrom,  that  since 
the  execution  of  the  deed  from  Taylor,  col- 
lector, to  Lamb,  numerous  parcels  of  land  in- 
cluded within  the  original  boundary  have 
passed  into  fhe  possession  of  adverse  claim- 
ants under  junior  grants  from  the  common- 
wealth, court  rights,  and  possession  under 
color  of  tittle  and  claim  of  right,  predicated 
upon  forfeiture  of  the  entire  tract  to  the  com- 
monwealth for  nonpayment  of  taxes  by  for- 
mer owners.  The  possession  of  some  of  these 
tracts  originated  as  early  as  the  year  1837. 
These    claimants    are    therefore    not    mere 


squatters,  as  was  assumed  In  the  argument 
of  the  case,  but  bona  fide  adverse  settlers, 
who  in  some  instances  asseijt  legal  titles  and, 
in  other,  equitable  titles  to  portions  of  the 
land  by  processes  recognized  by  law,  and  are 
legally  and  beneficially  Interested,  both  in  the 
subject-matter  and  the  event  and  object  of 
the  suit  In  these  circumstances  it  is  the 
settled  rule  of  practice  that  such  peisons  are 
necessary  parties,  and  must  be  made  de- 
fendants. 

Professor  Hogg,  in  his  work  on  Equity 
Procedure,  |  36,  defines  "necessary  parties*' 
as  follows : 

"Necessary  parties  include  all  persons, 
natural  or  artificial,  however  numerous,  ma- 
terially Interested,  either  legally  or  benefici- 
ally, in  the  subject-matter  or  event  of  the 
suit,  and  who  must  be  made  parties  to  it, 
and  without  whose  presence  in  court  no  prop- 
er decree  can  be  rendered  in  the  cause.  This 
rule  is  inflexible,  yielding  only  when  the  al- 
legations of  the  bill  disclose  a  state  of  case 
so  extraordinary  and  exceptional  in  charac- 
ter that  it  is  practically  impossible  to  make 
all  parties  in  interest  parties  to  the  bill,  and, 
further,  that  others  are  made  parties  who 
have  the  same  interest  as  have  those  not 
brought  in,  and  are  equally  certain  to  bring 
forward  the  entire  merits  of  the  controversy 
as  would  the  absent  persons.  This  cardinal 
principle  governing  as  to  parties  to  suits  in 
equity  is  founded  upon  the  broad  and  liberal 
doctrine  that  courts  of  equity  delight  to  do 
complete  justice  by  determining  the  rights  of 
all  persons  interested  in  the  suDject-matter 
of  litigation,  so  that  the  performance  of  the 
decree  rendered  in  the  cause  may  be  perfect- 
ly safe  to  all  who  are  required  to  obey  it,  and 
that  further  litigation  touching  the  matter  in 
dispute  may  be  prevented.  On  the  other 
hand,  persons  wholly  without  any  interest  in 
the  subject-matter  of  the  suit  are  neither  nec- 
essary nor  proper  parties  thereto.    *    »    * 

"It  follows  from  this  classification  that 
necessary  parties  must  be  made  parties  to  the 
suit    ♦    ♦    ♦" 

And  in  section  37  he  says: 

"There  is  no  precise  or  universal  test  by 
which  to  determine  when  the  interest  of  a 
person  is  such  as  to  make  him  a  necessary  or 
proper  party  to  a  suit,  further  than  that  it 
must  not  be  a  future  and  very  uncertain  and 
contingent  interest  As  to  the  nature  of  the 
interest,  it  is  not  material  whether  it  be  legal 
or  equitable,  or  present,  direct,  and  immedi- 
ate, so  it  be  some  fixed  interest  that  may  be 
affected  or  bound  by  the  decree  to  be  render- 
ed in  the  cause.    ♦    ♦    ♦ 

"It  is  not  all  persons  who  have  an  interest 
in  the  subject-matter  of  the  suit,  but,  in  gen- 
eral, those  only  who  have  an  interest  in  the 
object  of  the  suit,  who  are  ordinarily  re- 
quired to  be  made  parties  to  it** 

The  principles  enunciated  In  the  text  are 
of  general  application,  and  fully  sustained 
by  the  authorities.    1  Barton's  Chy.  Pr.  141; 
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1  Story's  Eq.  PL  (9th  Ed.)  §i  72,  76,  187,  142, 
147;  Clark  v.  Long,  4  Rand.  (25  Va.)  451; 
Lynchburg  Iron  Co.  t.  Tayloe,  79  Va.  671. 

[2]  Prior  to  an  act  approved  February  20, 
1912,  amending  and  re-enacting  section  8058 
of  the  Code  (Acts  1912,  p.  76),  which  went 
Into  effect  about  one  month  before  the  insti- 
tution of  this  suit,  a  court  of  equity  would 
have  had  no  jurisdiction  of  the  case,  be- 
cause, before  that  amendment,  it  was  settled 
law  in  this  state  that  only  those  who  had 
a  complete  legal  and  equitable  title  to  land, 
accompanied  by  possession,  could  invoke  the 
jurisdiction  of  a  court  of  equity  to  remove 
a  cloud  on  their  title.  A  person  out  of  pos- 
session could  not  maintain  such  a  suit,  be- 
cause if  he  had  the  legal  title  his  remedy 
at  law  would  be  plain,  adequate,  and  com- 
plete, and  if  he  had  the  complete  equitable 
title,  a  court  of  equity  would  aid  him  to  ac^ 
quire  the  legal  title,  and  he  could  then  bring 
his  action  of  ejectment  to  recover  the  land. 
Otey  V.  Stuart,  91  Va.  714,  22  S.  E.  613; 
Kane  v.  Va.  Coal  &  Iron  Co.,  97  Va.  329,  33 
S.  EL  627;  Smith  v.  Thomas,  99  Va.  86,  87 
S.  E.  784 ;  Steinman  v.  Vicars,  99  Va.  595,  39 
S.  E.  227 ;  Glenn  v.  West.  103  Va.  521,  49  S. 
E.  671.  But  the  statute  now  declares  that 
any  person  who  has  an  equitable  title  to  land, 
and  the  right  to  the  legal  title,  may  file  such 
a  bill  whether  he  be  in  possession  or  not 
So  that  the  case  presents  the  anomaly,  under 
the  former  rule,  of  a  person  who  has  neither 
the  complete  legal  and  equitable  title,  nor 
actual  possession,  impleading  unknown  heirs 
and  claimants  under  former  owners,  who  are 
also  out  of  possession,  and  who,  as  the  bill 
alleges,  have  long  ago  abandoned  the  land,  to 
quiet  its  title  and  remove  a  cloud  therefrom. 
Yet  the  plaintiff  fails  to  make  bona  fide 
claimants  in  adverse  possession  of  portions 
of  the  land  defendants — persons  whose  rights 
are  vitally  affected,  and  who  are  directly  in- 
terested in  resisting  the  effort  of  the  plain- 
tiff to  connect  itself  with  the  commonwealth 
by  the  establishment  of  an  unbroken,  perfect 
record  title,  superior  in  point  of  time  to  that 
of  all  other  claimants,  and  which  was  imper- 
fect at  the  time  their  rights  accrued.  Jesse 
V.  Preston,  5  Grat  (46  Va.)  120. 

[3]  It  is  not  easy  to  determine  the  precise 
scope  of  appellant's  bill;  but  if,  in  addition 
to  the  prayer  to  remove  a  cloud  on  title,  it 
is  fairly  to  be  construed  as  also  a  bill  under 
Va.  Code,  §  2361,  to  supply  records  or  papers 
forming  links  in  its  title,  then  by  the  terms 
of  that  section  the  adverse  claimants  referred 
to  are  made  necessary  parties. 

So,  in  either  aspect  of  the  case,  the  decree 
appealed  from  sustaining  the  demurrer  to 
the  amended  bill  was  right  and  proper. 

[4]  The  decree  is  silent  as  to  the  reasons 
that  controlled  the  learned  circuit  court  in 
reaching  its  conclusion.  We  were  told  in 
argument  that  the  basis  of  the  decree  was 
that  all  necessary  parties  were  not  made  de- 


fendants. That  was  the  sole  ground  of  de- 
murrer considered  by  this  court,  find  it  is 
the  general  rule  in  such  circumstances  that 
the  dismissal  of  the  bill  should  not  be  on 
the  merits,  but  should  be  without  prejudice. 
Stott  ▼.  BaskerviUe,  6  Munf.  (20  Va.)  20; 
Allen  y.  Smith.  1  Leigh  (28  Va.)  254 ;  Lock- 
ridge  V.  Sharrot,  5  Leigh  (32  Va.)  376 ;  Beat- 
ty  V.  Barley»  97  Va.  11,  32  S.  E.  794 ;  Wasser- 
man  v.  Metsger,  102  Va.  837,  47  S.  Bb  820. 

Upon  these  considerations  we  are  of  opin- 
ion that  the  decree  of  the  drcnit  court  should 
be  afJrmed,  subject  only  to  the  amendment 
that  the  dismissal  of  the  amended  bill  must 
be  without  prejudice. 

Amended  and  affirmed. 

BUCHANAN,  J.,  absent 

(116  Va.  7G61 

COMMONWEALTH  ex  rel.  DOWDBN  ▼.• 
BICHMOND  ft  B.  B.  BY.  GO.  et  aLt 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

15,  1914.) 

1.  MUNICIPAIi  OOBPORATIONS  (|  683*)— Stbbbt 
Bailwat      Fbanchisb  —  Obdinancbs  — 

Code  1904,  (  1033f,  provides  that  before 
any  franchise,  privilege,  lease,  or  risht  to  use 
any  public  property  or  easement  shalT  be  grant- 
ed, the  municipality  making  the  grant  shall  ad- 
vertise the  ordinance  in  a  newspaper  for  four 
successive  weeks,  and  expose  the  rights  to  be 
granted  to  public  bidding,  and  that,  to  amend 
any  ordinance  so  as  to  release  the  grantee  or 
his  assignee  from  any  duty  required  by  -  the  or- 
dinance granting  a  franchise,  10  da^s'  notice  of 
the  proposed  amendment  shall  be  given.  Meld^ 
that  where  the  council  of  a  city  enacted  an 
ordinance  relieving  street  railway  company  of 
the  obligation  to  give  transfers  at  a  certain 
point  imposed  by  their  charters.  10  days'  ad- 
vertisement was  sufficient ;  for  toe  sole  purpose 
of  the  ordinance  was  to  relieve  the  street  raiK 
way  company  from  a  burden. 

[Bd.  Note.^For  other  cases,  see  'Municipal 
Corporations,  Cent.  Dig.  S|  1471-1476,  1479; 
Dec.  Dig.  S  683.*] 

2.  Cabbikbs  (S  1*)— Beguijltion— Powam  ow 

COUNCIIr-COBPOBATION  COMMISSION. 

Code  1904,  §  1294c,  provides  that  no  ad- 
vance shall  be  made  in  the  rates,  fares,  and 
charges  until  the  same  shall  have  been  approv- 
ed by  the  State  Corporation  Commission,  and 
when  so  advanced  10  days'  public  notice  shall 
be  given.     Const.  |  166b  (Code  1904,  p.  oclii), 
which  gives  the  Corporation  Commissbn  super- 
vision and  control  over  transportation  compa- 
nies,  provides   that   nothing   shall    impair   tl&e 
right  of  any  city  or  town  to  prescribe  rales  or 
rates  of  charge  to  be  observed  by  any  public 
service  corporation.    Eeld,  that  the  conncil   of 
a  city  might  authorise  street  railway  compaalea 
to  discontinue  the  giving  of  transfers  at  a  oer- 
tain  point,  which  has  been  required  by  th«ir 
charters,  without  the  approval  or  submissioii  of 
the  matter  to  the  Corporation  Commission. 

[Ed.    Note.— For   other    cases,    see    Oarriex«. 
Cent.  Dig.  |  2 ;  Dec  Dig.  1 1.*] 


8.  Cabbiebs  (§  10*)— Bsoui^TiOK'-OoBPai 

TION    COlOflSSION. 

Where,  before  the  Corporation  Commisaioii, 
an  attack  was  made  on  the  validity  of  a  city 
ordinance,  releasing  the  requirement,  imposed 
by  ordinance,  of  an  exchange  of  transfers  be- 
tween   a    street    railroad    company,    operatinip 
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wholly  in  the  city,  and  a  suburban  railway 
company,  on  the  ground,  first,  that  the  releaa- 
infT  ordinance  was  not  properly  passed,  and, 
second,  that  it  amounted  to  an  increase  in  rates, 
and  could  only  be  allowed  by  the  Corporation 
Commission,  the  commission  properly  took  ju- 
risdiction of  the  case,  and  decided  that  the  or- 
dinance was  properly  passed,  though  it  held 
that  it  could  not,  under  the  Constitution,  in- 
terfere with  the  discretion  of  the  city  council 
as  to  fares  to  be  charged  within  the  dty,  and 
that  it  would  be  unfair  to  the  suburban  road 
to  compel  it  to  accept  transfers  when  it  could 
not  enforce  the  acceptance  of  transfers  issued 
by  itself,  so  that  a  contention  that  the  Com- 
mission, having  decided  that  it  had  no  jurisdic- 
tion, should  not  have  passed  on  the  validity  of 
the  ordinance,  was  unfounded. 

[Eid.  Note.--'For  other  cases,  see  Carriers, 
Cent  Dig.  §{  12,  14r-20 ;   Dec.  Dig.  ^  lO.*] 

Appeal  from  an  order  of  the  State  Corpo- 
ration CommlBsion. 

Petition  by  the  Commonwealth  of  Virginia, 
on  the  relation  of  J.  P.  Dowden,  against  the 
Richmond  &  Rat)pahannock  River  Railway 
Company  and  another.  From  a  judgment  of 
the  Cori)oration  Commission  for  respondents, 
petitioner  appeals.    AfQrmed. 

Geo.  Bryan,  T.  A.  Wlckham,  and  Manrice 
A.  Powers,  all  of  Richmond,  for  appellant. 
A.  B.  Gulgon,  Thos.  P.  Bryan,  and  H.  W.  An- 
derson, all  of  Richmond,  for  appellees. 

HARRISON,  J.  This  case  Is  before  us  on 
an  appeal  from  an  order  of  the  State  Corpo- 
ration Commission.  For  some  years  prior  to 
this  proceeding  the  predecessors  In  title  of 
the  appellee  companies  issued  transfers  to 
passengers  traveling  in  either  direction,  at 
Twenty-Ninth  and  P  streets  in  the  dty  of 
Richmond.  These  transfers  entitled  the  paa* 
senger  coming  into  the  dty  to  travel  upon 
the  cars  of  the  Virginia  Railway  &  Power 
Company  to  any  point  on  Its  line  In  the  dty, 
and,  it  going  In  the  other  direction,  to  travel 
on  what  is  now  the  Rldimond  &  Rappahan- 
nock River  Railway  Company's  line  Into  the 
county  of  Henrico  to  Seven  Pines,  a  distance 
of  about  seven  miles  from  the  city  limits. 
This  privilege  of  transfers  at  the  point  men- 
tioned was  extended  in  pursuance  of  an  ordi- 
nance of  the  dty  of  Richmond,  dated  Decem- 
ber 23,  1899,  the  provisions  of  which  consti- 
tuted a  contract  between  the  companies  and 
the  dty  which  imposed  upon  the  former  an 
obligation  to  issue  such  transfers.  Va.  Pas- 
senger &  Power  Co.  v.  Commonwealth,  103 
Va.  644,  49  S.  E.  995.  Since  that  time  the 
line  from  the  dty  limits  to  Seven  Pines  has 
become  the  property  of  the  appellee,  the 
Richmond  &  Rappahannock  River  Railway 
Company,  and  the  line  within  the  dty  limits 
is  now  owned  by  the  appellee  the  Virginia 
Railway  &  Power  Company. 

For  reasons  satisfactory  to  Itself  the  city 
of  Richmond,  through  Its  coundl,  passed 
ordinances  dated,  respectively,  February  17, 
1912,  and  May  8,  1912,  amending  the  ordi- 
nance of  December  23,  1899,  so  as  to  forever 


relieve  and  release  the  appellees  from  all 
obligation  to  furnish  the  transfers  In  ques- 
tion. 

[1]  The  first  contention  of  the  appellant 
is  that  under  section  1033f  of  the  Code  of 
1904,  It  was  necessary  to  the  validity  of  the 
ordinance  of  February  17,  1912,  that  it 
should  have  been  preceded  by  an  advertise- 
ment once  a  week  for  four  successive  weeks, 
and  that  the  rights  thereby  granted  should 
have  been  exposed  by  the  dty  council  to  pub- 
Uc  bidding. 

This  position  is  not  well  taken.  The  sec- 
tion relied  on  provides  that,  before  granting 
any  franchise,  privilege,  lease,  or  right  of 
any  kind  to  use  any  public  property  or  ease- 
ment, except  a  trunk  railway,  it  shall  be  the 
duty  of  the  city  or  town  proposing  to  make 
the  grant  to  advertise  the  ordinance,  etc.,  in 
a  newspaper  published  in  such  town  or  dty 
for  four  successive  weeks.  It  is  clear  that 
this  statute  has  no  application  to  the  present 
case,  and  therefore  compliance  with  it  was 
not  necessary.  By  the  ordinances  of  Feb- 
ruary 17,  and  May  8,  1912,  the  council  did 
not  grant  any  franchise,  privilege,  lease,  or 
right  of  any  kind  to  use  any  public  property 
or  easement  of  any  description,  as  set  forth 
in  the  language  of  the  statute  relied  on.  The 
ordinances  of  1912  merely  changed  the  con- 
tract so  as  to  relieve  the  companies  from  the 
obligation  of  issuing  transfers  to  and  from 
points  on  the  Seven  Pines  line  outside  of  the 
dty.  The  city  of  Richmond  had,  by  its  ordi- 
nance of  December,  1899,  required  of  the 
predecessors  In  title  of  the  appellees  the  duty 
of  furnishing  these  transfers,  and  that  con- 
tract was  enforced.  Va.  P.  &  P.  Co.  v. 
Com'th,  supra.  The  city  had  the  right  to 
make  that  contract,  and  had  an  equal  right 
to  modify  its  terms  by  forever  releasing  the 
present  owners  from  the  obligation  to  fur- 
nish the  transfers  in  question.  So  far  as  the 
present  controversy  is  concerned,  this  is  all 
that  was  Intended  to  be,  and  all  that  has 
been,  accomplished  by  the  ordinances  of  1912, 
and  to  that  end  no  invitation  to  bidders  was 
required,  nor  was  It  necessary  to  advertise 
the  amended  ordinances  for  four  successive 
weeks. 

The  statute  further  provides  as  follows: 
*'And  no  amendment  that  releases  the  grantee 
or  his  assignee  from  the  performance  of  any 
duty  required  by  the  ordinance  granting  the 
franchise,  or  that  authorizes  an  Increase  in 
the  charges  to  be  made  by  such  grantee  or 
assignee,  for  the  use  by  the  public  of  the 
benefits  of  such  franchise  shall  be  granted 
unless  or  until  notice  of  such  proposed 
amendment  shall  be  given  to  the  public  by 
advertising  the  proposed  amendment  for  ten 
days  in  some  newspaper  published  in  the 
dty  or  town." 

This  provision  of  the  law  was  strictly 
complied  with  before  the  amendments^  of 
1912  were  adopted,  and  constituted  all  that 
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was  necessary  to  be  done  to  make  those 
amendments  valid  and  effectual. 

[2]  The  second  and  only  other  proposition 
submitted  by  the  petition  for  appeal  is  that, 
under  section  1294c  of  the  Code,  application 
should  have  been  made  to  the  State  Corpora- 
tion Commission,  after  10  days'  publication, 
for  leave  to  advance  the  fares  on  the  Seven 
Pines  line,  and  that  leave  formally  obtained. 

In  answer  to  this  contention  the  Corpora- 
tion Commission  says: 

"The  clause  referred  to  reads  as  follows: 

"'(6)  No  advance  shall  be  made  in  the 
rates,  fares,  and  charges  which  have  been  es- 
tablished as  aforesaid,  until  the  same  are 
submitted  to  and  approved  by  the  State  Cor- 
poration Commission;  and  when  so  advanc- 
ed ten  days'  public  notice  thereof  shall  be 
given,  which  shall  plainly  state  the  changes 
made  in  the  schedule  then  in  force,  and  the 
time  when  the  increased  rates  and  fares 
and  charges  will  go  into  effect;  and  the 
proposed  changes  shall  be  shown  by  printing 
new  schedules,  or  shall  be  plainly  indicated 
upon  the  schedules  in  force  at  the  time, 
and  kept  open  to  public  inspection.' 

"This  statute,  however,  .must  be  construed 
in  connection  with  the  proviso  contained  in 
section  156b  of  the  Constitution  (Code  1904, 
p.  cclii).  This  is  the  section  which  gives 
this  Commission  the  power  and  charges  it 
with  the  duty  of  supervising  and  controlling 
transportation  companies  in  this  state,  with 
authority  to  fix  their  rates,  rules,  and  regu- 
lations.   This  proviso  reads  as  follows: 

"  'Provided,  however,  that  nothing  in  this 
section  shall  impair  the  right  which  has  here- 
tofore been,  or  may  hereafter  be,  conferred 
by  law  upon  the  authorities  of  any  city, 
town  or  county  to  prescribe  rules,  regulations 
or  rates  of  charge  to  be  observed  by  any 
public  service  corporation  in  connection  with 
any  services  performed  by  it  under  a  munici- 
pal or  county  franchise  granted  by  such  city, 
town  or  county,  so  far  as  such  services  may 
be  wholly  within  the  limits  of  the  city,  town 
or  county  granting  the  franchise.' 

"If  there  be  any  conflict  between  this  con- 
stitutional provision  and  the  statute,  sec- 
tion 1294c  (6),  of  course  the  constitutional 
provision  is  the  superior  law  and  must  pre- 
vail. 

"We  do  not,  however,  think  that  such  a 
conflict  exists.  The  statute  must  be  constru- 
ed to  apply  to  rates  which  are  not  lawful- 
ly and  definitely  fixed  by  contract,  and  which 
need  the  approval  of  this  Commission,  where- 
as the  rates  and  transfer  privileges  here  in- 
volved are  fixed  by  a  municipal  ordinance, 
embodying  a  definite  contract.  The  matter 
involved  is  the  exchange  of  transfers  in  the 
city  of  Richmond,  at  Twenty-Ninth  and  P 
streets;  that  being  the  point  of  connection 
between  the  two  railway  lines.  We  have 
hefe  then  a  contract  legally  entered  into 
and  lawfully  modified  by  the  municipal  au- 
thorities  of   the   city    of   Richmond;     and. 


while  the  privileges  of  persons  traveling 
from  Seven  Pines  into  the  city  are  thereby 
curtailed,  still  these  privileges  were  original- 
ly derived  from  the  ordinance  of  December 
23,  1899,  and  without  that  ordinance  could 
never  have  been  demanded.  The  ordinance, 
having  been  thus  amended,  the  privilege  no 
longer  exists. 

"This  Commission  has  no  Jurisdiction  or 
power  to  supervise  or  annul  the  action  of  the 
city  authorities  under  the  circumstances  de- 
veloped in  this  case.  The  dty  councils  are, 
by  the  Constitution,  rested  with  legislative 
discretion  when  prescribing  rules,  regula- 
tions, or  rates  of  charge  to  be  observed  by 
these  companies  in  connection  with  services 
performed  under  the  franchise  to  use  the 
streets  of  the  city  granted  by  the  councils,  so 
far  as  such  services  are  wholly  within  the 
limits  of  the  city.  The  service  of  the  Vir- 
ginia Railway  &  Power  Company,  so  far  as 
it  relates  to  the  transfers  referred  to,  is 
performed  entirely  within  the  city  of  Rich- 
mond. So  far  as  the  service  of  the  Richmond 
&  Rappahannock  River  Railway  Company 
with  reference  thereto  between  the  dty  lim- 
its and  Seven  Pines  is  concerned,  it  ia  un- 
doubtedly true  that  this  Commission  has 
full  and  complete  jurisdiction.  This  service, 
however,  is  so  dependent  upon  the  corres- 
ponding service  of  the  Virginia  Railway  & 
Power  Company  within  the  limits  of  the  dty 
that  it  would  be  unjust  and  inequitable  to  re- 
quire the  Richmond  &  Rappahannock  River 
Railway  Company  to  accept  and  honor  trans- 
fers held  by  travelers  leaving  the  dty,  when 
the  dty  council  has  relieved  the  Virginia 
Railway  &  Power  Company  from  the  obliga- 
tion to  accept  transfers  from  travelers  en- 
teilng  the  city." 

It  is  unnecessary  to  add  anything  to  what 
is  here  said  in  order  to  show  the  fallacy 
of  the  second  contention  of  the  appellant 

[3]  It  is  insisted  that  the  Corporation 
Commission,  in  disposing  of  this  second  con- 
tention, held  that  it  did  not  have  Jurisdiction 
of  the  case,  and  that  therefore  it  had  no 
right  to  decide  the  first  question  submitted 
by  the  appellant.  This  Is  a  mistaken  view. 
If  the  first  contention  of  the  appellant  had 
been  sustained,  that  would  have  ended  the 
case.  It  was  proper,  therefore,  to  dispose  of 
that  question  before  the  second  was  reached. 
Moreover,  the  Commission,  in  disposing  of 
the  second  contention,  did  not  decline  to  take 
Jurisdiction  of  the  case,  but  held  that,  under 
the  Constitution  and  laws  of  the  state,  the 
city  coundl  was  vested  with  legislative  dis- 
cretion to  prescribe  rules,  regulations,  and 
rates  of  charge  to  be  observed  by  companies 
using  its  streets  under  a  franchise  granted 
by  the  city,  where  such  service  was  wholly 
within  its  limits,  and  that  the  Commission 
had  therefore  no  Jurisdiction  or  power  to 
supervise  or  annul  the  action  of  the  city 
authorities  under  the  circumstances  dev^op- 
ed  in  this  case. 
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Much  Is  said  on  behalf  of  the  appellant 
about  the  alleged  community  of  Interest  be- 
tween the  two  appellee  compares,  and  the 
motive  actuating  them  in  discontinuing  the 
transfers  at  the  point  mentioned.  The  an- 
swers of  the  companies  deny  the  alleged  com- 
munity of  interest,  and  the  evidence  wholly 
fails  to  support  the  allegation  that  any  such 
interest  exists.  The  interests  and  motives  of 
the  appellee  companies  cannot,  however,  af- 
fect the  legal  rights  of  the  parties  to  this 
case.  The  sole  question  here  is  whether  the 
ordinances  and  the  action  of  the  appellees 
complained  of  are  within  the  law  of  the  com- 
monwealth. The  conclusion  of  the  Corpora- 
tion Commission  that  neither  of  the  two 
contentions  of  the  petitioner  could  be  sus- 
tained, and  that  his  petition  should  be  dis- 
missed, was  plainly  right,  and  its  order  to 
that  effect,  which  is  here  complained  of, 
must  be  affirmed. 

Affirmed. 

(U5  Va.*«90) 

BOWLES'  ADM'R  v.  VIRGINIA  SOAP- 
STONE  CO.  t 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

16,  1014.) 

1.  Mastkb  and  Skbvant  (§  270*)— Action  fob 
Injuries— Evidence— SxjBSKQUBNT  Pbeoau- 

TION.  .    ,  .     ,^    . 

In  an  action  for  the  death  of  plamtifrs  m- 
testate  from  a  fall  of  rock  in  defendant's  quar- 
ry, evidence  that  the  inspection  of  the  walls 
of  the  quarry  wa|i  more  frequent  after  the  ac- 
cident than  before,  that  defendant  put  other 
pins  in  the  walls,  and  that  the  wall  afterwards 
caved  in,  as  a  result  of  which  the  quarry  bad 
to  be  abandoned,  was  inadmissible  to  show  neg- 
ligence at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  913-927,  932 ;  Dec.  Dig. 
i  270.*] 

2.  Evidence  (|  99*)— Matebialitt. 

In  such  an  action,  evidence  that  deceased 
had  expressed  himself  as  well  satisfied  with  his 
place  was  j^roperly  excluded  as  wholly  immate- 
rial to  the  issue. 

[Ed.  Note.— For  other  ^ases,  see  Evidence, 
Cent.  Dig.  U  123,  137-143 ;  Dec.  Dig.  §  99.*J 

3.  Evidence  (|  553*)— Examination  op  Ex- 

PEBT— HYPOTHETICAX  QUESTION. 

In  an  action  for  the  death  of  plaintifit's  in- 
testate from  a  fall  of  rock  in  a  quarry,  a  hy- 
pothetical question  to  an  expert  as  to  whether 
it  was  safe  to  rely  on  pins  to  hold  in  position 
a  mass  of  50  to  60  feet  long  and  20  to  30  feet 
wide  was  properly  excluded  where  it  submitted 
a  condition  of  facts  which  could  not  be  known 
until  after  the  occurrence  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  2369-2374;    Dec.  Dig.  (  553.*] 

4.  Mabteb  and  Sebvant  (§§  101,  102*)— Mas- 
tbb's  Liability— Safe  Pi^ge  and  Appli- 
ances—**Obdinaby  Cabe." 

The  master  must  exercise  ordinary  care  to 
provide  safe  and  suitable  appliances  for  the 
work,  and  to  provide  generally  for  the  safety 
of  the  servant  in  his  employment  in  view  of 
the  nature  of  the  work  and  the  dangers  attend- 
ing it ;  but  he  is  not  bound  to  provide  the  latest 
inventions  or  the  newest  appliances,  for,  no 
matter  how  hazardous  the  work,  he  is  held  only 
to  '^ordinary  care,"  which  is  such  care  as  a 
person  of  ordinary  prudence  under  all  circum- 


stances would  exercise,  ascertainable  by  the 
general  usages  of  the  business. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  135,  171,  174,  178-184, 
192 ;    Dec.  Dig.  §§  101,  102.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029-5042 ;    voL  8,  pp.  7739,  7740.] 

5.  Masteb  and  Sebvant  (8  270*)— Action  fob 
Injubies— Evidence— Reasonable   Cabe. 

On  the  question  whether  a  master  has  ex- 
ercised reasonable  and  ordinary  care  in  provid- 
ing safe  appliances  and  places  for  work,  evi- 
dence of  the  general  practice  of  other  masters 
in  similar  work  is  admissible ;  but  a  specific  act 
of  an  individual  engaged  in  working  under  whol- 
ly different  conditions  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  913-927,  932 ;  Dec.  Dig. 
S  270.*] 

6.  Appeal  and  Ebbob  (t  1050*)— Habicless 
Ebbob— Admission  or  Evidence. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate from  the  fall  of  stone  in  a  quarry,  evi- 
dence that  the  method  adopted  by  defendant  of 
pinning  up  the  cracks  in  the  walls  and  of  in- 
specting them  was  generally  known  to  its  serv- 
ants, if  erroneous,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1009,  4163-^157, 
4166;   Dec  Dig.  §  1050.*] 

7.  Masteb  and  Sebvant  (§  264*)— Action  vob 
Injubies— Evidence— Appuoation  to  Is- 
sues. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate from  a  fall  of  rock  in  a  quarry,  where 
the  declaration  charged  negligence,  in  that  the 
walls  were  so  perpendicular  that  loosened  stones 
would  be  liable  to  fall  from  the  jar  incident  to 
the  work,  whereby  it  was  not  a  reasonably  safe 
place  for  work,  evidence  as  to  the  method  of 
quarrying,  the  use  of  pins,  etc.,  to  support  walls, 
was  inadmissible  under  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §S  861-876;  Dec.  Dig.  i 
264.*] 

8.  Masteb  and  Sebvant  (Si  101,  102*)— Mas- 
teb's  Liability— Degbee  of  Cabe. 

A  master  is  not  an  insurer  of  the  servant's 
safety ;  but  his  duty  is  performed  if  he  exercises 
reasonable  care  to  provide  and  maintain  a  rea- 
sonably safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  135.  171,  174,  178-184, 
192 ;   Dec.  Dig.  i§  101,  102.*] 

9.  WoBDs  AND  Phbases— "Seam." 

A  "seam,"  as  used  in  mining,  is  a  thin 
layer  or  stratum,  a  narrow  vein,  between  two 
thicker  strata,  differing  from  a  crack,  because 
there  is  no  actual  parting  of  the  substance  in 
which  tbe  seam  appears,  taough  it  may  develop 
into  a  crack. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6374;   vol.  8,  p.  7796.] 

10.  Masteb  and  Sebvant  (I  278*)- Action 
FOB  Injubies— Sufficiency  op  Evidence- 
Safe  Place  to  Wobk. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  intestate  from  the  falling  of  stone  in 
a  quarry,  from  the  alleged  negligence  In  leaving 
perpendicular  unsupported  walls,  held  sufficient 
in  view  of  the  hazards  of  the  work,  to  show  that 
defendant  had  used  reasonable  care  to  furnish 
a  place  reasonably  safe  for  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  954,  956-958,  960-969, 
971,  972,  977:    Dec.  Dig.  §  27a*] 

Error  to  Circuit  Court,  Nelson  County. 
Action  by  Nathaniel  Bowles'  Administrator 
against    the    Virginia    Soapstone    Company. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indez< 
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Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Gaskle  &  Gaskle,  of  Lynchburg,  for  plain- 
tiff in  error.  P.  H.  C.  Cabell,  of  Ricbmond, 
and  Coleman,  Easley  ft  Coleman,  of  Lynch- 
burg, for  defendant  in  error. 

KEITH,  P.  Nathaniel  Bowles  came  to  his 
death  by  a  fall  of  stone  in  the  Virginia  Soap- 
stone  quarry,  bis  administrator  brought  suit 
to  recover  damages,  and  the  jury  rendered  a 
verdict  in  his  favor  for  $6,000,  subject  to  the 
judgment  of  the  court  upon  the  defendant's 
demurrer  to  the  evidence.  The  court  render- 
ed judgment  for  the  defendant,  and  the  case 
is  now  before  us  upon  a  writ  of  error. 

The  declaration  contains  two  counts,  the 
first  of  which  states  that  the  defendant  was 
in  the  possession  and  operation  of  a  quarry, 
which  it  had  sunlc  to  a  depth  of  200  feet  be- 
low the  surface,  and  had  negligently  and 
unsklllfully  left  the  sides  or  walls  of  the 
quarry,  which  are  composed  of  rock,  soap- 
stone^  or  earth,  so  stebp  and  precipitous 
that  any  stone  or  earth  in  the  sides  or  walls 
which  might  become  loosened,  as  was  liable 
and  likely  to  happen  at  any  tlnie  by  the  jar 
and  vibration  caused  by  the  work  in  the 
quarry,  and  the  result  of  the  usual  and  com- 
mon processes  of  nature,  would  necessarily 
fall  upon  the  bottom  or  floor  of  the  quarry, 
and  upon  any  person  or  persons  who  might 
be  in  the  quarry,  and,  although  the  defendant 
had  been  in  possession  of  and  operating  the 
said  quarry  for  ten  years,  It  had  neverthe- 
less negligently  and  carelessly  permitted  the 
sides  or  walls  of  the  said  quarry  to  remain 
in  the  dangerous  and  perilous  condition 
aforesaid. 

The  second  count  charges  that  it  was  the 
duty  of  the  defendant  to  keep  and  maintain 
the  walls  and  sides  of  its  quarry,  which  were 
of  great  height  and  very  abrupt,  clear  of 
loose  rock,  or  of  such  roclcs,  stones,  and  de- 
bris as  were  liable  to  fall  down  and  injure 
or  Idll  its  servants  while  at  work  in  the  said 
quarry;  "and  said  plaintiff  says  that  the  said 
defendant  disregarded  its  duty  in  this  be- 
half, and  carelessly,  willfully,  and  negligent- 
ly failed  to  keep  its  said  quarry  In  a  reason- 
ably safe  condition,  and  left  rocks  or  stones 
in  the  walls  or  sides  of  said  quarry,  loose  and 
in  such  condition  that  they  were  liable  to  fall 
from  their  positions  on  the  servants  of  the 
defendant  below  while  they  were  at  work  in 
the  said  quarry  for  the  said  defendant  for 
hire,  and  that  said  defendant  carelessly  left 
a  certain  mass  or  body  of  stone  or  earth  in 
such  condition  in  the  walls  or  sides  of  its 
said  quarry  that  It  was  liable  at  any  time  to 
fall  out  of  its  place  and  down  upon  the  serv- 
ants of  the  said  defendant  while  they  were 
at  work  in  the  said  quarry,  and  to  injure 
and  kill  them,  of  all  of  which  the  defendant 
company  had  notice,  and  especially  had  no- 
tice of  the  dangerous  condition  of  the  mass 
of  rock  or  earth  aforesaid,  whilst  the  danger- 
ous condition  of  said  quarry  and  the  danger 


from  the  mass  or  body  of  rock  aforesaid  was 
unknown  to  the  plaintiff's  Intestate." 

ISach  count  then  charges  that  by  reason  of 
the  negligence  alleged  a  mass  of  rock  fell, 
struck  the  plaintiff's  intestate,  and  Inflicted 
upon  him  injuries  from  which  he  died. 

Thirlng  the  progress  of  the  trial  numerous 
objections  were  taken  to  rulings  of  the  court 
in  the  admission  of  testimony,  which  are  as- 
signed as  error. 

[1,2]  The  flrst  bill  of  exceptions  is  to  the 
action  of  the  court  in  refusing  to  allow  a 
witness  on  behalf  of  the  plaintiff  to  testll^y 
that  the  inspection  of  the  walls  of  the  quany 
was  much  more  frequent  after  Bowles  was 
killed  than  before. 

The  question  here  presented  is  In  principle 
similar  to  that  decided  by  this  court  in 
Va.  ft  N.  C.  Wheel  Co.  v.  Chalkley,  98  Va. 
02,  34  S.  B.  976,  where  it  was  held,  in  an 
action  by  a  servant  to  recover  damages  f6r 
an  Injury,  that  evidence  of  repairs  to  ma- 
chinery after  the  injury  is  not  admissible  to 
show  negligent  failure  to  repair  before  the 
injury.  A  number  of  cases  are  there  dted, 
among  them  Morse  v.  Min.  ft  St  L^  Ry.,  80 
Minn.  465,  468,  16  N.  W.  358,  Columbia  R. 
Co.  V.  Hawthorne,  144  U.  8.  202,  12  Sup.  CL 
591,  86  It,  EA.  405,.  and  numerous  others, 
to  which  may  be  added  the  law  as  stated  by 
Thompson  in  his  Commentaries  on  the  Law 
of  Negligence,  |  7871,  where  it  is  said:  "It 
is  now  settled  by  the  weight  of  authority  as 
well  as  reason  that  evlden|»  of  subseqiient 
repairs  or  precautions  taken  after  the  hap- 
pening of  the  accident  causing  the  injury  is 
not  admissible  to  prove  antecedent  negli- 
gence." 

The  assignment  of  error  based  upon  the 
second  bill  of  exceptions  is  to  the  ezdusion 
of  a  conversation  had  between  witnesses  and 
the  deceased,  in  which  he  had  expressed  him- 
self as  well  satisfied  with  his  position,  and 
regarded  it  as  the  best  job  he  had  ever  had. 

We  cannot  conceive  that  this  evidence 
could  have  had  the 'slightest  probative  value 
in  behalf  of  the  plaintiff,  and  its  admission 
or  rejection  were  wholly  immaterial  to  the 
issue  before  the  jury. 

Bill  of  exceptions  No.  3  Is  to  the  refusal 
of  the  court  to  allow  a  witness  to  testify  that 
after  the  accident  the  company  put  other 
pins  in  the  walls,  and  that  the  footwall  of  the 
quarry  had  after  the  accident  caved  In  for 
the  distance  of  from  30  to  50  feet,  as  a  result 
of  which  the  quarry  had  to  be  abandoned. 
This  ruling  is  covered  by  what  weliave  al- 
ready said  with  reference  to  the  first  bill  of 
exceptions. 

[3]  Bill  of  exceptions  Na  4  is  to  the  action 
of  the  court  in  refusing  to  allow  a  witness 
to  testify  as  to  whether  he  would  regard  it 
as  safe  to  rely  on  pins  to  hold  in  i>ositlon  a 
mass  of  stone  from  50  to  60  feet  long  and 
from  20  to  30  feet  wide.  This  question  sub- 
mitted to  an  expert  for  his  opinion  a  condi- 
tion of  facts  which  could  not  be  known  until 
after  the  occurrence  of  the  accident     The 
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event  Is  always  a  great  teacher.  The  Neva- 
da, 106  U.  S.  154,  1  Sup.  Ct  234,  27  L.  Ed. 
149.  The  mass  of  stone  which  actually  fell 
weighed  many  hundreds  of  tons  In  the  opin- 
ion of  some  of  the  witnesses  who  testified; 
but  its  weight  and  dimensions  were  not 
known  until  the  mass  actually  fell,  and  could 
not  be  made  the  subject  of  a  hypothetical 
question  to  a  witness,  howevet  expert  he  may 
have  been. 

[4,  S]  Embodied  in  the  same  bill  of  excep- 
tions No.  4  is  an  object  to  the  ruling  of 
the  court  excluding  the  testimony  of  a  wit- 
ness to  the  effect  that,  when  he  went  to  the 
Piedmont  quarry,  he  found  one  of  the  walls 
pinned  up;  that  he  worked  there  for  two  or 
three  months,  when  it  was  discovered  that  a 
mass  of  stone  forming  a  part  of  the  f ootwaU 
was  giving  way,  whereupon  he  took  the  men 
and  machines  out  of  the  quarry,  and  proceed- 
ed to  blast  down  the  wall. 

This  action  of  the  court  was  clearly  in  ac- 
cordance with  the  law  in  such  cases. 

In  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791.  22 
S.  E.  869,  70  Ia  R.  A.  999,  it  was  held  that 
it  is  the  duty  of  a  master  to  exercise  ordi- 
nary care,  that  is,  such  care  as  reasonable 
and  prudent  men  use  under  like  circumstanc- 
es, in  providing  safe  and  suitable  appliances 
and  instrumentalities  for  the  work  to  be 
done,  and  in  providing  generally  for  the  safety 
of  the  servant  in  the  course  of  his  employ- 
ment ;  regard  being  had  to  the  work  and  the 
difficulties  and  dangers  attending  it  He  is 
not  bound  to  provide  the  latest  inventions 
nor  the  most  newly  discovered  appliances. 
The  master  is  not  required  to  use  more  than 
ordinary  care,  no  matter  how  hazardous  the 
business  may  be  in  which  the  servant  is  en- 
gaged. Ordinary  care  depends  on  the  drcum- 
stanees  of  the  particular  case,  and  is  such 
care  as  a  person  of  ordinary  prudence,  under 
all  the  circumstances,  would  exercise.  This 
is  to  be  ascertained  by  the  general  usages 
of  the  business.  The  master  is  not  held  to 
any  higher  degree  of  skill  than  the  fair  aver- 
age of  his  profession  or  trade.  He  is  not  an 
insurer  of  the  safety  of  his  servants,  and  is 
liable  for  the  consequences,  not  of  danger, 
but  of  negligence." 

In  section  7776,  Thomi>son  on  Negligence, 
It  is  said  that :  "On  the  question  whether  the 
employer  has  exercised  reasonable  and  ordi- 
nary care  in  providing  and  maintaining  safe 
appliances  and  places  for  work,  the  plaintiff 
may  show  the  general  practice  of  other  em- 
ployers in  similar  lines  of  employment  in 
these  respects.'' 

In  the  case  before  us  the  effort  was  not  to 
show  a  general  practice  of  other  employers, 
but  a  specific  act  of  an  individual  engaged  in 
quarrying  stone  under  conditions  who,lty 
different  from  those  which  are  here  pre- 
sented. 

The  fourth  objection  embraced  In  the 
fourth  bill  of  excejitlons  is  because  the  court 
allowed  A.  H.  Lloyd  to  testify  as  to  the  gen- 
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eral  custom  in  soapstone  quarries  throughout 
the  United  States  in  reference  to  the  preven- 
tion of  the  falling  or  sliding  of  walls.  This 
ruling  of  the  court  was  clearly  within  the 
law  as  stated  in  the  case  of  Bertha  Zinc  Co. 
V.  Martin,^  supra;  and  taken  as  a  whole  the 
ruling  of  the  court  upon  this  bill  of  excep- 
tions properly  illustrated  the  rule  and  its 
exception — ^that  the  general  practice  of  em- 
ployers in  similar  lines  of  employment  is  ad- 
missible, while  the  act  of  a  particular  corpo- 
ration or  individual  cannot  be  introduced  to 
show  that  the  master  has  or  has  not  exer- 
cised that  degree  of  care  which  the  law  re- 
quires in  furnishing  a  reasonably  safe  place 
for  the  performance  of  the  duties  assigned 
to  his  employes. 

[6]  The  fifth  bill  of  exceptions  is  to  the  ac- 
tion of  the  court  in  permitting  witnesses  to 
testify  that  the  method  adopted  by  the  de- 
fendant of  pinning  up  the  cracks  in  the  waUs, 
and  of  inspecting  the  walls,  was  a  matter  of 
general  knowledge  among  all  of  the  employ^ 
of  the  company  engaged  at  that  place,  and 
was  generally  and  commonly  known.  The 
objection  to  this  evidence  is  that  '*it  could 
only  tend  to  confuse."  In  what  way  it  tend- 
ed to  confuse  is  not  pointed  out,  nor  is  it 
apparent  to  the  court  Whether  or  not  the 
pinning  up  of  the  cracks  and  inspecting  of 
the  walls  -  was  a  compliance  with  the  duty 
imposed  upon  the  defendant  of  fui'nlshlng  a 
reasonably  safe  place  for  the  doing  of  the 
work  assigned  to  its  employes,  is  the  question 
at  issue.  That  the  methods  employed  were 
matters  of  common  knowledge  could  not  be 
injurious  to  the  plaintiff,  and  must,  indeed, 
have  been  somewhat  to  his  advantage,  as  af- 
fording the  greatest  scope  for  investigation 
into  their  efficiency.  We  do  not  perceive 
that  there  was  any  error  In  this  ruling  to 
the  prejudice  of  the  plaintiff. 

[7]  The  seventh  bill  of  exceptions  is  to  the 
action  of  the  court  in  striking  out  certain 
evidence.  This  evidence,  as  stated  in  the 
petition,  pertained  to  the  method  of  quarry- 
ing, the  use  of  pins,  as  to  what  cracks  in- 
dicated, and  the  course  to  be  pursued  where 
cracks  or  seams  were  discovered,  the  use  of 
dynamite  In  blasting  in  the  quarry,  and  the 
use  of  a  diamond  core  drill  in  ascertaining 
the  extent  and  danger  resulting  from  cracks. 

Referring  to  the  declaration  in  this  case, 
it  appears  that  the  negligence  charged  in  the 
first  count  is  "that  the  quarry  had  been  driv- 
en to  a  depth  of  about  200  feet,  and  that 
the  sides  or  walls  thereof,  which  were  com- 
posed of  rock,  soapstone,  or  earth,  were  so 
steep  and  precipitous  that  any  stone  or  earth 
in  the  sides  of  walls  which  might  become 
loosened,  as  was  liable  and  likely  to  happen 
at  any  time  by  the  jar  and  vibration  caused 
by  the  work  in  said  quarry,  and  the  result  of 
the  usual  and  common  processes  of  nature, 
would  necessarily  fall  upon  the  bottom  or 
floor  of  the  quarry,  and  upon  any  person 
or  persons  who  might  be  In  said  quarry." 
It  is  obvious  that  the  wrong  here  complained 
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of  is  that  the  sides  or  walls  of  the  quarry 
were  left  too  steep  or  precipitous,  so  that 
stone  which  became  loosened,  as  was  liable 
and  likely  to  happen  by  the  Jar  and  vibra- 
tion of  the  work  in  the  quarry,  and  the  re- 
sult of  the  usual  and  common  processes  of 
nature,  would  fall.  There  is  not  a  sugges- 
tion of  a  want  of  care  or  skill  in  the  conduct 
of  the  work  of  the  quarry  other  than  the 
form  in  which  the  walls  were  left,  as  being 
too  steep  and  precipitous.  The  inference 
plainly  is  that,  although  the  work  was  con- 
ducted in  the  usual  and  proper  manner,  the 
unskillful  method  by  which  the  quarry  had 
been  excavated,  as  a  result  of  which  the 
walls  had  been  left  as  described  in  the  dec- 
laration, controlled  and  dominated  the  situa- 
tion, so  that  from  this  initial  fault  the  whole 
sequence  of  events  followed  which  culminat- 
ed in  the  fall  of  rock  and  the  injuries  to 
plaintiff's  intestate.  Quarrying  cannot  be 
carried  on  without  jar  and  vibration,  how- 
ever skillfully  done,  nor  can  the  result  of  the 
usual  and  common  processes  of  nature  al- 
ways by  obviated  by  any  degree  of  care. 

The  second  count  in  the  declaration  is  that 
the  defendant  willfully  and  negligently  failed 
to  keep  its  quarry  in  a  reasonably  safe  condi- 
tion, and  left  rocks  or  stones  in  the  walls 
or  sides  of  the  quarry,  loose  and  in  such 
condition  that  they  were  liable  to  fall  on 
the  servants  of  the  defendant  below. 

[8-10]  The  condition  of  the  record  is  such 
that  we  cannot  deal  satisfactorily  with  the 
many  objections  stated  in  bill  of  exceptions 
No.  7,  except  In  a  general  way.  Some  of 
the  objections  can  be  disposed  of  by  what  we 
have  already  said  with  respect  to  the  two 
counts  of  the  declaration  which  make  no 
charge  as  to  the  method  of  quarrying  save 
that  already  specifically  mentioned;  but,  ad- 
mitting that  under  its  general  terms  the 
plaintiff  could  have  challenged  the  use  of 
pins  as  a  sufficient  precaution  under  condi- 
tions which  were  present  at  the  time  of  the 
accident,  we  are  of  opinion  that  the  evidence 
shows  that  their  use  was  sanctioned  by  gen- 
eral custom,  and  in  connection  with  frequent 
inspections  which  were  made  by  sounding  the 
face  of  the  quarry  with  large  hammers  or 
crowbars,  and  by  a  careful  examination  by 
the  eye  of  all  superficial  appearances,  that 
the  defendant  discharged  the  duty  imposed 
upon  it  to  use  reasonable  care  to  furnish  and 
keep  a  place  reasonably  safe  for  the  perform- 
ance of  the  duties  committed  to  its  employes. 
Cranes  Nest  C.  &  G.  Co.  v.  Mace,  105  Va.  624, 
54  S.  E.  479. 

The  quarrying  of  stone,  and,  it  seems,  es- 
pecially of  soapstone,  is  a  hazardous  busi- 
ness. The  elements  of  danger  cannot  be 
wholly  eliminated  by  the  utmost  care;  a 
quarry  cannot  be  conducted  without  blasting 
and  the  use  of  machinery  which  causes  vi- 
bration. In  the  case  under  consideration, 
after  they  had  gone  down  some  distance  into 
cue  earth,  perhaps  60  feet,  a  seam  was  dis- 


covered, running  In  a  general  way  parallel 
to  the  floor  of  the  quarry.  A  seam  is  defined 
to  be,  in  mining,  **a  thin  layer  or  stratum,  a 
narrow  vein,  between  two  thicker  strata." 
It  differs  from  a  crack,  because  there  Is  no 
actual  parting  of  the  substance  in  which  the 
seam  appears,  though  a  seam  may  develop 
into  a  crack.  The  evidence  shows  that  the 
seam  in  question  was  so  narrow  as  only  to 
admit  of  the  entrance  of  a  thin  knife  blade. 
Soon  after  it  was  discovered  a  little  sand,  or 
gravel,  or  clay  fell  from  this  seam,  with  the 
result  that  those  in  charge  put  iron  pins 
along  the  lower  edge  of  the  seam.  These  pins 
were  from  l^to  2%  or  8  inches  in  diameter, 
and  some  of  them  as  much  as  7  feet  in  length. 
The  quarrying  continued,  and  was  carried 
down  to  a  considerable  distance,  when,  three 
or  four  years  after  the  discovery  of  the  first 
seam,  another  seam,  running  in  a  general 
way  parallel  to  the  first,  and  of  the  same 
character,  was  discovered.  Pins  were  intro- 
duced along  the  lower  edge  of  this  seam. 
During  all  the  time  frequent  and  careful  in- 
spections were  made  of  the  face  of  the  waU, 
and  it  was  sounded  with  heavy  hammers  and 
crowbars.  There  is  no  evidence  of  the  slight- 
est character  of  any  movement  of  the  stone 
or  anything  to  indicate  that  any  movement 
was  to  be  apprehended,  save  and  except 
what  we  have  stated— the  appearance  of  the 
first  seam,  the  falling  of  a  little  material 
from  it,  and  after  the  lapse  of  three  or  four 
years  the  discovery  of  a  similar  seam  60  feet 
below  the  first  one,  with  no  evidence  of  any 
connection  between  the  two  seams.  After  the 
discovery  of  the  second  seam  and  the  intro- 
duction of  the  pins,  the  quarrying  continued 
for  something  like  a  year,  and  still  there  was 
nothing  to  indicate  danger,  when  suddenly, 
without  warning,  a  great  mass  of  stone  fell 
and  inflicted  injuries,  from  which  plaintiiTs 
intestate  died. 

It  must  always  be  borne  in  mind  that  the 
employer  is  not  the  insurer  of  the  safety  of 
the  employ^.  His  duty  is  performed  if  he 
exercises  reasonable  care  to  provide  a  reason* 
ably  safe  place  in  which  the  employ^  is  to 
do  the  work,  and  exercises  reasonable  care 
and  supervision  to  see  that  a  reasonable  con- 
dition of  safety  is  preserved.  These  princi- 
ples apply  with  peculiar  force  to  mines  and 
quarries,  for  In  them  conditions  are  never  at 
rest;  everything  is  in  a  condition  of  change. 
so  that  both  the  employer  and  the  employ^ 
must  be  upon  the  alert  to  guard  against 
danger. 

The  contention  of  plaintiff  in  error  could 
not  be  satisfied  short  of  making  the  employ- 
er the  insurer  of  his  servant's  safety.  He 
earnestly  insists  that  the  use  of  pins,  of 
sounding,  and  of  inspection  were  insufficient. 
The  only  method  he  suggests  as  better  than 
that  adopted  \a  the  use  of  the  diamond  core 
drill  to  ascertain  the  extent  and  danger  of 
cracks. 

Expert  testimony  is  a  useful  and  necessary 
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adjimct  to  the  administration  of  justice,  and 
a  capable  expert  can  often  throw  much  Tight 
upon  dark  places;  but  the  force  of  expert 
testimony  must,  after  all,  in  large  measure 
depend  upon  the  reasons  that  the  witness 
is  able  to  give  for  the  opinions  which  he  ex- 
presses. Some  of  the  expert  witnesses  of 
plaintiff  in  error  testify  that  inspection  by 
sounding  is  the  only  mode  by  which  can  be 
ascertained  the  extent  and  danger  attending 
the  presence  of  a  crack  in  a  stone  quarry, 
and  that  seems  to  be  the  usual  and  custom- 
ary method  observed  in  such  cases — ^not  that 
it  is  infallible,  not  that  it  always  produces 
satisfactory  results,  and  leads  to  accurate 
conclusions,  but  that,  in  the  endeavor  to  as- 
certain conditions  that  are  inaccessible  to 
sight  or  touch,  the  sound  that  is  given  back 
by  a  blow  upon  the  surface  of  the  rock  is 
the  safest  means  of  ascertaining  whether  it 
is  a  solid  mass,  or  is  interrupted  by  a  seam 
or  crack.  As  to  the  use  of  pins,  the  evidence 
is  that  they  are  in  general  use,  and  are 
relied  upon  by  those  engaged  in  the  business 
of  quarrying — ^not  that  they  afford  an  abso- 
lute assurance  of  safety,  but  that,  in  dealing 
with  unknown  conditions,  experience  has 
shown  that  they  are  usually  an  eHident  aid 
in  promoting  safety.  It  is  objected  to  their 
use  that,  unless  they  pass  through  that  por- 
tion of  the  rock  which  is  in  danger  of  falling 
into  the  solid  mass  beyond,  they  furnish  no 
support,  and  this  Is  true.  How,  then,  can  it 
be  determined  whether  the  pin  has  or  has  not 
passed  through  that  portion  of  the  rock 
which  is  prone  to  fall  and  into  the  solid  mass 
beyond?  The  plaintiff  in  error  insists  that 
this  can  be  accomplished  by  the  core  drill. 
The  core  drill  is  a  hollow  cylinder  armed 
with  black  diamonds  (Webster's  Diet),  which 
is  made  to  revolve  with  great  rapidity,  with 
the  result  that,  when  driven  into  a  stone 
surface,  a  core  is  found  in  the  midst  of  the 
cylinder,  and  the  theory  is  that  by  taking  out 
a  core  it  will  show  the  constitution  of  the 
mass  from  which  it  is  taken,  and  whether 
seams  or  craciu  exist  in  it  Theoretically 
this  may  be  true;  but,  when  it  is  suggested 
that  by  force  of  the  revolution  of  the  cylin- 
der the  core  is  often  broken,  though  no  crack 
or  seam  be  present  in  the  stone,  and  that  the 
edges  of  the  core  will  be  so  worn  and  abrad- 
ed by  the  rapid  revolution  of  the  drill  as  to 
render  it  impossible  to  distinguish  between 
a  fracture  existing  in  the  rock  before  the 
core  drill  was  applied  and  fractures  in  the 
core  produced  by  the  operation  of  the  drill, 
the  result  is  so  natural,  so  conformable  to 
reason,  that  the  statement  of  it  carries  con- 
viction with  it,  so  that  the  core  drill  becomes 
equally  as  fallible  as  the  sounding  hammer 
iji  disclosing  the  secrets  that  lie  hid  in  a 
mass  of  stone. 

h  would  seem,  therefore,  tliat  there  is  no 
method  by  which  safety  can  be  insured  short 
of  an  abandonment  of  the  quarry.    That  con- 


ditions may  become  so  dangerous  in  a  quarry 
that  nothing  short  of  abandonment  of  the 
enterprise  will  satisfy  the  requirements  of 
the  law,  may  be  conceded;  but  we  are  of 
opinion  that  this  record  discloses  no  such 
condition.  A  seam  was  discovered  in  the 
face  of  this  rock  so  slight  that  only  the  end 
of  a  thin  knife  blade  could  be  inserted  in 
it  After  four  years  no  movement  of  the 
rock  was  discovered,  though  constant,  care- 
ful inspection  of  the  whole  environment  was 
made.  Sixty  feet  lower  down,  and  after 
the  lapse  of  three  or  four  years,  another 
seam  was  discovered  of  like  character. 
Measures  were  taken  such  as  are  in  use  to 
safeguard  the  situation  thus  disclosed,  and 
months  afterwards,  without  warning  of  any 
kind,  the  disaster  occura 

AVe  have  not  enlarged,  by  way  of  citing  au- 
thorities, upon  the  general  duty  of  a  master, 
but  have  contented  ourselves  with  a  state- 
ment of  the  general  principles  which  are 
illustrated  by  almost  innumerable  cases  in 
our  reports,  and  we  shall  conclude  with  a 
general  reference  to  only  a  few  of  them. 
Bertha  Zinc  Oo.  v.  Martin,  supra;  Norfolk, 
etc.,  Traction  Co.  v.  Ellington,  108  Va.  245, 
61  S.  E.  779,  17  li.  R.  A  (N.  S.)  117;  South- 
ern Ey.  Co.  V.  Mauzy,  98  Va.  694,  37  S.  E. 
285;  Potomac,  etc.,  R.  Co.  v.  Chichester,  HI 
Va.  152»  68  S.  E.  404;  Southern  By.  Co.  v. 
l<'oster.  111  Va.  763,  69  S.  E.  972;  Southern 
Ry.  Co.  V.  Lewis,  110  Va.  851,  67  S.  E.  357; 
Persinger  v.  Alleghany  Ore  &  Iron  Co.,  102 
Va.  354,  46  S.  E.  325;  Clinchfield  Coal  Co. 
V.  Wheeler,  108  Va.  448,  62  S.  B.  269. 

Upon  the  whole  case  we  are  of  opinion  that 
the  judgment  should  be  affirmed. 

Affirmed, 


(73  W.  Va.  496) 

HUMPHREYS  v.  RALEIGH  COAL  ft  COKE 

OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.    Rehearing  Denied 

Feb.  12,  1914.) 

(Syllabus  hy  the  Court.) 

1.  Masteb  and  Sebvant  (S  118*)— Dutt  ot 
Mine  Opebatob— Safety  of  Employ^. 

The  mine  foreman  statute  of  this  state  does 
not  absolve  the  mine  owner  or  operator  from 
his  common-law  duty  to  exercise  reasonable 
care  to  provide  reasonabhr  safe  machinery,  tools, 
and  ai>pliances  for  use  in  the  mine,  and  make 
the  mine  a  reasonably  safe  place  for  work, 
except  in  so  far  as  the  duty  is  devolved  upon 
the  mine  foreman,  nor  from  liability  for  injury 
resulting  to  a  servant  in  the  mine  from  his 
failure  to  make  such  provision,  or  his  provision 
of  defective  or  unsafe  appliances,  or  his  failure 
of  duty  as  to  the  safety  of  the  mine  as  a  place 
of  work  in  those  instances  in  which  such  duty 
is  not  cast  upon  the  mine  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  177,  202,  209 ;  Dec.  Dig. 

i  118.*] 

2.  Master  and  Sebvant  (§  119**)— Injuby  to 
Sebvant— Defective  Instrumentalities. 

An  uninsulated  wire  carrying  a  heavy  elec- 
tric voltage,  connected  at  one  end  with  a  trolley 
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wire  In  a  mine  entry,  extending  from  it  through 
a  break-through  into  an  air  course,  neither  of 
which  is  used  as  a  way  for  travel  or  place  of 
ordinary  work,  carried  alonj?  the  rib  or  wall 
of  the  break-through  on  wooden  pina  near  its 
top,  less  than  four  feet  from  the  floor,  and  used 
to  supply  electric  power  to  a  pump  in  the  air 
course,  attended  by  a  workman  called  a  pump 
mnner.  is  a  dangerous  appliance  or^  instru- 
mentality, and  renders  the  place  in  which  it  is 
a  dangerous  place  of  work,  and,  for  injury  in- 
flicted by  it  upon  a  servant  called  into  the 
break-through  to  assist  in  moving  the  pump, 
without  knowledge  of  its  condition,  the  mine 
owner  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  210 ;   Dec.  Dig.  S  119.*] 

3.  Electbicitt  (i  16»)— Pkbsonal  Injubies— 
Liability. 

A  person  using  the  silent,  mysterious  force 
called  electricity,  whose  presence  in  deadly 
quantity  cannot  ordinarily  be  detected  by  any 
of  the  five  senses  without  danger,  in  a  pla<ce 
to  which  he  knows  others  may  resort  for  any 
reason,  such  as  business,  pleasure,  or  curiosity, 
and  in  such  manner  as  exposes  them  to  dan- 
ger of  contact  with  it  by  accident  or  Inadvert- 
ence, is  bound  to  take  precaution  for  their 
safety  by  insulation  of  the  instrument  used  in 
its  application  or  some  other  adequate  means. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  9;   Dec.  Dig.  §  IQ*] 

4.  Masteb  and   Sebvant  (i  226»>— Assump- 
tion OF  Risk. 

Ordinarily  a  servant  assumes  the  risk  of 
injury  from  the  negligence  of  his  fellow  serv- 
ant, but  not  from  the  negligence  of  the  fellow 
servant  augmented  by  that  of  the  master.  The 
negligence  of  the  master  contributing  to  that 
of  the  fellow  servant  or  concurring  with  it  re- 
lieves the  injured  servant  from  the  operation  of 
the  fellow-servant  rule. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  659-667;  Dec.  Dig.  i 
226.»] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  C.  B.  Humphreys  against  the 
Raleigh  Coal  &  Coke  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

File  ft  File,  of  Beckley,  for  plaintiff  in  er- 
ror. T.  N.  Read,  of  Hinton,  and  A.  A.  Lilly, 
of  Charleston,  for  defendant  in  error. 

POFFENBARGER,  P.  On  this  writ  of  er- 
ror to  a  Judgment  for  |5,000  for  injury  to  a 
hand  of  a  track  layer  in  a  coal  mine  by  reason 
of  contact  with  an  uninsulated  wire  used  as  a 
feed  wire  to  an  electric  pump  operated  in  an 
unfrequented  air  course,  the  principal  ques- 
tion is  whether  the  duty  as  to  the  safety  of  the 
wire,  as  an  appliance  or  instrumentality,  rest- 
ed upon  the  mine  foreman  or  the  operator.  If 
it  was  such  as  the  law  devolves  upon  the 
mine  foreman,  the  negligence,  if  any,  was 
that  of  a  fellow  servant,  for  which  there  can 
be  no  recovery  from  the  employer ;  but,  if  it 
was  not,  the  fellow-servant  rule  does  not  ap- 
ply, and  it  becomes  necessary  to  examine  the 
action  of  the  court  upon  the  motions  for  relief 
from  the  verdict  and  the  prayers  for  instruc- 
tions refused  and  objections  to  Instructions 
given,  in  the  light  of  other  legal  principles. 

The  extensive  mine  in  which  the  accident 


occurred,  having  several  entries,  with  paral- 
lel air  courses,  between  which  break-throughs 
were  made,  was  operated  by  electric  power, 
supplied  from  a  power  house  on  the  outside. 
Electric  motors  propelled  from  trolley  wires 
overhead  were  used  for  hauling  the  bank  cars, 
and  the  mining  machines  and  pumps  were 
supplied  with  electric  power  from  the  trolley 
wires.  The  wire  causing  the  injury  com- 
plained of  had  been  used  to  operate  a  heavy 
pump,  mounted  on  a  truck,  at  a  low  place  in 
the  mine,  at  which  water  collected  and,  If 
not  removed,  spread  through  the  entries  and 
into  the  working  rooma  The  truck  was  so 
constructed  as  to  run  on  the  ordinary  mine 
tracks,  a  branch  from  one  of  which  had  been 
built  through  an  old  break-through  at  the 
low  place  mentioned,  a  distance  of  about  35 
feet,  into  the  air  course,  and  the  pump  run 
off  on  it  to  that  point  From  the  trolley 
wire  in  the  entry,  the  feed  wire  was  carried 
along  the  rib  of  the  break-through,  near  the 
top,  on  wooden  pins,  to  the  pump.  It  was 
insulated  at  each  end  for  a  distance  of  5  or 
6  feet  by  a  "jumper"  to  enable  persons  han- 
dling it  to  hook  one  end  of  it  over  the  trolley 
wire,  ai^  attach  the  other  to  the  pump,  with- 
out coming  in  contact  with  the  current,  but 
was  wholly  uninsulated  and  exx>osed  except 
at  each  end. 

On  February  1,  1011,  heavy  rains  having 
fallen,  in  consequence  of  which  considerable 
Water  had  collected,  and  the  pump  having 
ceased   work   properly,   the  mine   foreman, 
whose  competence  is  not  questioned,  decid- 
ed to  remove  the  pump  for  repairs,  and  to 
prevent  submergence  thereof.     Intending  to 
draw  it  out  with  the  motor,  and  believing 
some  repairs  to  the  track  would  have  to  be 
made  to  enable  him  to  do  so,  he  summoned 
the  plaintiff,  a  track  layer  whose  usual  place 
of  work  was  in  the  main  entry,  and  his  as- 
sistant "to  help  get  the  pump  out,  and  fix 
the  track  up  there  where  the  pump  was.** 
They  responded.    In  the  meantime,  however, 
finding  the  water  too  deep  to  permit  the  use 
of  the  motor  for  the  purpose,  and  havlns 
unavailingly  endeavored  to  connect  the  motor 
to  the  pump  by  a  chain  of  empty  cars,  one  or 
more  of  which  was  left  on  the  track  between 
the  entry  and  the  pump,  the  foreman  adopted 
a  new  plan,  removal  by  hand  power,  which. 
seems  to  have  been  in  process  of  execution 
when  the  plaintiff  and  his  assistant  arrived 
or  very  soon  afterward.    Johnson,  the  fore- 
man, accompanied  by  four  or  five  men,  soiue 
of  whom  had  been  run  in  on  the  empty  cars» 
while  others  had  walked  in  on  boards,  ^^as 
at  the  pump,  and,  deeming  his  force  inade- 
quate, sent  the  motor  runner  to  the  entry  to 
call  in  the  other  two  men,  the  plaintiff  ajid 
his  assistant,  to  aid  in  the  work.    Obeying' 
this  summons,  the  plaintiff  started  in,   and 
when  he  came  to  the  car  or  train  of  cars 
standing  on  the  track,   instead  of  passing 
around  it  on  the  boards,  climbed  over  the  top 
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of  it,  and,  on  alighting,  or  shortly  after  hav- 
ing aiighted,  slipped  on  a  rail  or  some  other 
•)bject  in  the  water,  and.  In  falling  or  to  pre- 
sent a  fall,  threw  ont  his  hand  and  caught 
the  live  wire,  which  had  been  detached  from 
the  pump  but  not  from  the  trolley  wire.  As 
fi  result  of  the  burn  received  from  the  con- 
tact, the  last  three  fingers  of  plalntllTs  right 
hand  are  badly  crippled,  and  the  entire  right 
arm  has  become  practically  useless. 

[1]  Nothing  In  the  statute  imposing  upon 
operators  duty  to  employ  mine  foremen,  and 
exonerating  them  from  liability  for  the  con- 
sequences of  the  negligence  of  such  employes 
acting  within  the  scope  of  their  statutory 
powers,  absolves  the  employer  from  duty  to 
equip  the  mine  or  plant  with  suitable  machin- 
ery and.  appliances  for  the  prosecution  of  the 
work.  To  the  foreman,  the  statute  commits 
the  control  and  supervision  of  the  Inside 
workings  or  actual  operation  of  the  mine, 
including  the  use  of  machinery  and  appli- 
ances furnished  by  his  employer.  Much  of 
this  work  iB  necessarily  constructive  in  a 
sense,  for  the  place  of  work  is  constantly 
changing.  New  entries  are  driven,  and  old 
ones  extended,  with  attendant  air  courses, 
tracks,  refuge  holes,  rooms,  supporting  tim- 
bers and  props,  and  all  that  pertains  to  the 
extension  of  the  work.  For  all  this,  the  em- 
ployer pays,  and  furnishes  the  labor,  mate- 
rials, machinery,  and  appliances;  but  the 
mode  and  manner  of  execution  of  the  work, 
indndlng  the  operation  of  the  fixed  or  sta- 
tionary machinery  for  supplying  air,  remov- 
ing water,  exi)elllng  gas,  and  the  like,  are 
committed  to  the  mine  foreman.  Deeming 
his  knowledge,  judgment,  and  skill  superior 
to  that  of  the  employer,  the  Legislature  has 
placed  the  work  of  operation  and  provision 
for  the  safety  of  the  miners  In  many  respects 
within  his  exclusive  Jurisdictfon.  He  must 
make  the  roof  and  haulways  safe,  and  keep 
them  80,  notwithstanding  the  common  law 
would  impose  these  duties  upon  his  employer. 
But  the  employer  is  required  in  all  Instances 
to  furnish  the  labor,  materials,  machinery, 
and  ajypllances.  In  no  instance  is  the  duty 
to  provide  means  imposed  upon  the  foreman. 
There  are  no  doubt  instances  in  which  his 
Judgment  must  control  in  the  selection  of 
materials,  as  in  the  case  of  timbers,  and 
props,  and  perhaps  appliances  for  removing 
water  and  controlling  gas;  but,  in  all  such 
cases,  his  judgment  rules  in  respect  to  mat- 
ters expressly  placed  under  his  supervision 
and  control.  Moreover,  in  these  cases,  he 
merely  prescribes  what  he  deems  necessary, 
and  his  employer  must  supply  it,  if  he  would 
continue  the  operation  of  his  mine  with  the 
conditional  immunity  the  statute  gives. 
These  conclusions  are  in  accord  with  the  in- 
terpretation given  the  statute  in  Squllache 
▼.  CSoal  &  Coke  CO.,  64  W.  Va.  337,  62  S.  B. 
446,  saying  the  employer  must  make  the  mine 
*'a  reasonably  safe  place  in  the  first  instance," 
and  Peterson  v.  Collieries  Co.,  71  W.  Va.  334, 
76  S.  £3.  664,  declaring  liability  upon  the  em- 


ployer for  injuries  resulting  from  his  failure 
to  furnish  materials  properly  demanded  by 
the  mine  foreman. 

[2]  Both  the  pump  and  the  wire  must  nec- 
essarily have  been  furnished  by  the  defend- 
ant, for  obviously  there  was  no  duty  upon 
any  other  person  to  supply  them.  If  no  feed 
wire  was  supplied,  and.  In  consequence  of 
lack  thereof,  the  foreman  had  to  improvise 
the  one  used,  it  was  none  the  less  furnished 
by  the  defendant  in  the  legal  sense,  for  the 
mine  foreman  was  his  agent,  and  what  a  man 
does  through  or  by  another  he  does  himself. 
Manifestly  the  wire  was  an  instrumentality 
or  appliance  for  use,  or  at  least  used,  in  the 
operation  of  the  pump.  Provision  of  such 
things,  suitable  for  the  purposes  for  which 
they  are  used,  and  reasonably  safe  as  re- 
gards the  person  of  the  servant,  is  a  nondel- 
egable duty  of  the  master  Imposed  by  the 
common  law,  from  which  he  is  not  absolved 
by  the  terms  or  general  purpose  of  the  mine 
foreman  statute.  No  ground  is  perceived  up- 
on which  the  duty  in  general  as  to  this  feed 
wire  to  a  pump  can  be  distinguished  from 
that  pertaining  to  the  wiring  of  a  motor,  de- 
clared in  Mitchell  v.  Coal  Co.,  67  W.  Va.  480, 
68  S.  B.  366,  If  the  place  and  circumstances 
of  its  use  were  such  as  to  demand  the  exer- 
cise of  prudence  and  care  respecting  the  safe- 
ty of  servants. 

[3]  The  silent,  latent,  deadly,  electrical 
power  of  a  live  wire,  giving  no  warning  of 
Its  presence  through  hearing,  sight,  or  other 
faculty,  renders  it  so  highly  dangerous  that 
its  use  carries  an  extremely  high  degree  of 
care.  It  is  the  concealment  of  its  force  in- 
herent in  its  very  nature  that  makes  it  so 
dangerous.  Its  presence  is-  undiscoverable 
by  any  of  the  five  senses  other  than  that 
of  feeling,  and  to  discover  by  that  is  to  place 
yourself  within  the  deadly  power  of  the 
thing  itself,  and  suffer  the  injury,  for  there 
is  a  seizure  in  the  very  instant  of  contact. 
Therefore  to  use  it  at  all  by  means  of  an 
uninsulated  wire  or  other  appliance,  where 
the  user  knows  any  person  may  for  any  rea- 
son come  in  contact  with  it,  without  knowl- 
edge of  the  use  to  which  the  appliance  is  de- 
voted, is  tantamount  to  the  placing  of  a 
deadly  mine  or  trap,  however  free  the  user 
may  be  from  wrongful  Intent.  Runyan  v. 
Water  &  Light  Co.,  68  W.  Va.  600,  71  S.  B. 
259,  35  L.  B.  A.  (N.  S.)  430;  Thornburg  v. 
Railroad  Co.,  65  W.  Va.  379,  64  S.  E.  358; 
Bice  V.  Electrical  Co.,  62  W.  Va.  685,  59  S. 
E.  626;  Thomas  v.  Electrical  Co.,  54  W.  Va. 
395,  46  S.  B.  217 ;  Snyder  v.  Electrical  Co., 
43  W.  Va.  661,  28  S.  B.  733,  39  L.  B.  A.  499, 
64  Am.  St  Bep.  922. 

The  break-through  and  air  course  in  which 
the  bare  part  of  the  wire  in  question  was 
used  were  not  passageways  nor  places  of 
ordinary  work.  Nevertheless,  there  was  oc- 
casion to  enter  them,  when  they  were  adopt- 
ed as  proper  locations  for  the  pump  and 
feed  wire.  There  was  a  "pump  runner," 
I  whose  duty  it  was,  entering  by  the  break- 
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throngh  and  air  course  through  which  the  |  elusive,  and  the  question  of  contributory  neg 


wire  ran,  to  yisit  the  pump,  and  keep  it  in 
operation  when  necessary,  and  it  was  also 
necessary  for  somebody  to  place  the  pump  in 
that  place,  and  remove  it  Any  of  these  per- 
sons stumbling,  slipping,  or  falling,  or  inad- 
vertently throwing  out  a  hand  or  veering  to 
the  wall  on  which  the  wire  was  strung,  were 
liable  to  come  into  contact  with  it,  and  suffer 
consequent  injury.  Authorities  cited  abund- 
antly show  the  user  of  electricity  must  pro- 
vide against  all  probable  contingencies  and 
every  possibility  tliat  can  be  readily  foreseen 
or  anticipated.  If  he  knows  any  person  is 
liable,  in  any  way  or  for  any  reason,  whether 
on  a  mission  or  enterprise  of  business  or 
pleasure,  to  come  in  contact  with  a  heavily 
charged  electric  wire  he  is  using,  he  must 
insulate  it,  unless  insulation  is  impossible  by 
reason  of  incompatibility  with  the  use  to 
which  it  is  devoted.  In  view  of  this  prin- 
ciple, it  is  wholly  immaterial  that  the  place 
in  which  the  wire  was  used  was  not  a  way 
of  passage  or  place  of  ordinary  work.  The 
defendant  should  have  bad  the  wire  insulated. 

[4]  Whether  the  mine  foreman  and  the 
plaintiff  were  by  the  common  law  fellow 
servants,  as  is  argued,  is  immaterial.  As 
the  use  of  the  uninsulated  wire  under  the 
circumstances  disclosed  was  a  negligent  act 
on  the  part  of  the  defendant,  part  and  par- 
cel of  the  cause  of  the  injury,  the  negligent 
failure  of  the  foreman  to  disconnect  the  wire 
from  the  trolley  had  in  it  the  element  of 
contribution  or  concurrence  on  the  part  of 
the  defendant  In  other  words,  the  negli- 
gence of  the  foreman,  though  nearest  the  in- 
Jury  in  point  of  time,  was  not  the  sole  cause. 
Ordinarily  a  servant  assumes  the  risk  of  in- 
jury by  the  negligence  of  a  fellow  servant, 
but  not  the  negligence  of  the  servant  plus 
that  of  the  master,  whether  the  latter  be 
contributory  or  concurrent  Lay,  Adm'r,  v. 
Coal  &  Coke  CJo.,  64  W.  Va.  288,  61  S.  B.  156; 
12  A.  &  E.  Enc.  L.  905;  26  Gyc.  1302. 

These  principles  and  conclusions  demon- 
strate to  a  certainty  the  propriety  of  the 
action  of  the  trial  court  in  refusing  to  direct 
a  verdict  for  the  defendant  by  a  peremptory 
instruction  or  otherwise,  and  in  its  refusal 
to  set  aside  the  verdict  or  arrest  the  Judg- 
ment on  the  ground  of  insufficiency  af  the 
evidence.  The  negligence  of  the  defendant 
is  fully  established,  there  Is  no  room  for  de- 
fense under  the  fellow-servant  rule,  and  there 
is  no  evidence  of  contributory  negligence. 
The  plaintiff  had  no  knowledge  of  the  con- 
dition of  the  wire,  and  had  never  before  been 
in  the  break-through  or  the  entry  from  which 
it  led.  Though  he  had  seen  an  electric  pump 
in  another  entry,  there  is  neither  an  admis- 
sion nor  proof  of  his  knowledge  of  lack  of 
insulation  of  the  wire  used  with  it  If  this 
circumstance  could  be  regarded  as  evidence 
of  knowledge  of  the  condition  of  the  wire  by 
which  he  was  hurt,  it  is  certainly  not  con- 


ligence  or  assumption  of  risk  was,  to  say  the 
least,  one  for  the  Jury. 

PlaintifTs  instruction  No.  1,  declaring  the 
duty  of  the  defendant  to  provide  for  the 
plaintiff  a  reasonably  safe  place  of  work, 
and  submitting  hypothetically  the  question 
of  negligence  upon  the  salient  facts  to  whidi 
reference  has  been  made,  was  resisted  upon 
two  grounds:  (a)  seclusion  of  the  place  in 
which  the  wire  was  used,  it  being  one  of 
neither  work  nor  passage  or  travel;  and  (b) 
lack  of  occasion,  in  the  exercise  of  care,  for 
insulation,  since  the  opening  was  of  consid- 
erable width,  and  the  wire  was  carried  along 
the  wall. 

What  has  been  said  respecting  the  subject- 
matter  of  the  first  of  the  grounds  suffices. 
Though  there  was  room  enough  to  pass  with- 
out touching  the  wire,  it  was  nevertheless 
dangerous.  The  roof  of  the  mine  was  low, 
only  four  or  five  feet  from  the  floor,  where- 
fore the  wire  was  within  easy  reach,  and  li- 
able to  be  touched  in  case  of  accident  or  in- 
advertent action.  Instructions  Nos.  4  and 
5  were  substantially  the  same  as  No.  1. 

The  objection  to  plaintiff's  instruction  No. 
2,  affirming  the  duty  of  the  defendant  to  in- 
sulate electric  wires  at  places  at  which  work- 
men were  reasonably  likely  to  come  into 
contact  with  them,  is  the  failure  to  except 
the  trolley  wires  which  could  not  be  insu- 
lated. As  the  issue  related  solely  to  the 
pump  wire,  this  inaccuracy  of  statement  can- 
not be  deemed  to  have  misled  the  Jury.  The 
error  was  therefore  not  prejudicial. 

Plaintiff's  instruction  No.  3  correctly  ap- 
plies the  doctrine  res  ipsa  loquitur.  In  giv- 
ing it,  the  court  did  not  err.    See  cases  cited. 

Instruction  No.  6  affirmed  the  right  of  the 
plaintiff  to  presume  the  insulation  of  the 
wire  in  the  absence  of  knowledge  of  its  ac- 
tual condition,  and  was  obviously  good. 

All  the  instructions  aske<l  for  by  the  de- 
fendant were  given.  Some  of  them  were 
more  favorable  to  it  than  it  was  entitled  to 
have.  Of  course  the  finding  of  the  Jury  was 
contrary  to  those  so  erroneously  given;  but 
that  constituted  no  ground  for  a  new  trial. 

The  Judgment  is  free  from  prejudicial  er- 
ror, and  will  be  affirmed. 


(73  W.  Va.  513) 


BARY  V.  RAINES  et  aL 

(Supreme  Court  of  Appeals  of  West  Tirginia. 

Jan.  20,  1914.) 

(8yllahu9  by  the  Court.) 
1.  Perpetuities  (8  4»)— Wills  (|  602*>— Cow- 

STBUCTION    OF    WiLL— ESTATB    BBQUKATHED 

— Mi NEJiALfr— Power  of  Sale. 

Testator  devised  lands  in  severalty  to  cer- 
tain of  his  children,  and  by  a  subsequent  danae 
in  his  will  empowered  his* executor  to  sell  hia 
"mineral  right,  but  not  for  less  than  ten  dol- 
lars per  acre,'*  and  to  pay  certain  legacies  ont 
of  the  proceeds  to  certain  others  of  his  chil- 
dren to  whom  he  had  given  no  land.    He  owned 


^For  othttr  cases  bm  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Seriea  A  Rep'r  Ind 
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no  mineral  or  mineral  rights  except  the  miner- 
al under  the  land  devised,  and  it  does  not  ap- 
pear what  it  is  worth,  if  anything,  per  acre. 
Held: 

(1)  That  the  devisees  of  the  lands  took  a  de- 
feasible fee  in  the  mineral,  liable  to  be  defeat- 
ed by  a  sale  of  it  by  the  executor  at  not  less 
than  $10  per  acre. 

(2)  That  the  power  given  the  executor  to  sell 
must  be  exercised  in  a  reasonable  time  and  is 
therefore  not  void  for  remoteness. 

(3)  That  on  bis  failure  or  inability  to  sell  at 
$10  an  acre,  in  a  reasonable  time,  the  mineral 
becomes  the  absolute  property  of  the  devisees 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  {|  4-44;  Dec.  Dig.  §  4:*  Wills, 
CenL  Dig.  §i  1851-1359 ;    Dec.  Dig.  §  602.»] 

2.  Wills   (|   471»)--Constbuction— Onrr. 

A  clear  gift  may  be  cut  down  by  some  oth- 
er provision  in  a  will,  expressed  in  terms 
equally  unambiguous,  showing  testator^s  inten- 
tion to  cut  it  down. 

[£3d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  989 ;   Dec  Dig.  §  471.*] 

3.  Wills   (§  439*)  —  Constbuotion  —  Intxn- 

TION. 

Testator's  clearly  expressed  intention  is 
bis  will,  and  must  be  earned  out  unless  it  con- 
travenes some  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  (i  952,  955,  957 ;  Dec.  Dig.  §  439.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  John  A.  Eary,  executor,  etc., 
against  Hannah  E.  Raines  and  others.  From 
the  decree,  certain  defendants  appeal.  Af- 
firmed. 

Dillon  ft  Nuckolls,  of  Fayetteville,  for  ap- 
pellant&  Osenton  ft  Horan,  of  Fayetteville, 
for  appellee. 

WflLLIAMS,  J.  Samuel  Eary  died  testate, 
disposingr  of  land  and  pe'rsonal  property. 
His  will  bears  date  the  26th  of  September, 
1892,  and  a  codicU  thereto,  the  24th  of  De- 
cember, 1895.  They  were  probated  the  30th 
of  January,  1896.  By  his  will  he  devised 
to  two  of  his  sons  and  a  daughter,  viz., 
Josepb  Franklin  Eary,  S.  C.  Eary,  and  Lydia 
Frances  Atkinson,  three  tracts  of  land  in 
severalty,  and  bequeathed  pecuniary  legacies 
to  his  daughters,  Hannah  Evaline  Raines, 
Samantha  Jones,  and  Elizabeth  Ann  Cole, 
and  to  his  grandchildren,  the  children  of 
Martha  Ramsey,  a  deceased  daughter,  he 
gave  $5  each.  To  some  of  his  other  sons  he 
had  given  property  in  his  lifetime.  He 
named  his  son  J.  A  Eary  and  W.  H.  Harrah 
his  executors,  and  authorized  them,  quoting 
his  language,  "to  do  whatever  is  necessary 
to  execute  this  will ;  also  with  power  to  sell 
and  convey  my  mineral  right,  but  not  for 
less  than  ten  dollars  per  acre;  neither  in 
making  such  sale  shall  any  right  to  use  the 
surface  or  anything  on  the  surface  be  con- 
veyed. I  vrtll  that  if  my  mineral  right  be 
sold  one  thousand  dollars  of  the  proceeds 
shall  be  placed  in  the  bank  to  be  divided  be- 
tween my  two  youngest  children  when  they 
arrive  at  twenty-one  years  of  age,  the  re- 
mainder to  be  divided  as  follows:  My  daugh- 
ter,  Samantha,  one  hundred  and  fifty  dol- 


lars; my  daughter  Elizabeth,  one  hundred 
dollars;  my  son,  S.  C.  Eary,  one  hundred 
dlollars."  By  his  codicil  he  reduced  the 
amounts  of  the  pecuniary  legacies  that  he 
had  previously  given  to  his  daughters,  and 
devised  to  his  son  William  Hunter,  **in  fee 
simple,"  a  tract  of  land  that  was  included 
in  a  larger  tract  which,  by  his  will,  he  had 
previously  devised  to  his  son  George  Thomas 
Eary.  After  he  had  executed  his  will,  and 
Just  a  few  days  before  making  his  codicil, 
he  conveyed  to  George  Thomas  Eary  all  of 
the  tract,  except  the  portion  devised  to  his 
son  William  Hunter  Eary.  The  codicil  also 
contains  this  clause:  "I  will  that  of  the 
money  arising  from  the  sale  of  my  mineral 
right,  two  hundred  dollars  shall  be  paid  to 
each  of  my  children  who  get  no  land  by  deed 
or  by  my  will  or  this  codiciL" 

J.  A.  Eary  qualified  as  sole  executor  and 
administered  the  personal  property,  the  pro- 
ceeds of  which  did  not  pay  the  pecuniary 
legacies  tn  full ;  and  in  1909  he  brought  this 
suit  against  the  devisees  and  heirs  to  have 
the  will  construed  and  his  powers  as  execu- 
tor ascertained,  especially  with  reference  to 
his  right  to  sell  the  mineral  underlying  the 
land  devised  to  Joseph  F.,  S.  C,  and  William 
Hunter  Eary  and  Lydia  Atkinson.  On  the 
4th  of  May,  1911,  the  court  made  a  de- 
cree construing  the  will  and  the  codicil  there- 
to, and  decided  that  George  Thomas  Eary, 
by  deed  from  his  father,  became  the  owner 
of  the  entire  interest  in  fee  simple  in  42 
acres  and  49  poles  of  land;  that  the  will 
gave  William  Hunter  Eary  the  entire  inter- 
est, surface  and  mineral,  in  the  land  devised 
to  him;  and  that  the  executor  was  empow- 
ered, by  the  will,  to  make  sale  of  the  miner- 
als underlying  the  lands  devised  to  Joseph 
Franklin  Eary,  S.  C.  Eary,  and  Lydia  Fran- 
ces Atkinson.  The  decree  also  directed  the 
executor  to  sell  said  mineral,  but  at  not  less 
than  $10  per  acre,  upon  such  terms  as  he 
deemed  most  beneficial  to  the  parties  con- 
cerned, and,  out  of  the  proceeds  of  sale,  to 
pay  $200  each  to  Nora  Frances  Atkinson, 
Hannah  E.  Raines,  Samantha  E.  Jones, 
and  Elizabeth  Ann  Cole,  and  $66.66%  each 
to  Averill  Ramsey,  McGinnis  Ramsey,  and 
Sophrinia  Ewing,  children  of  testator's  de- 
ceased daughter  Martha  Ramsey,  and  to 
bold  any  surplus  that  might  remain  until 
the  further  order  of  the  court  But  before 
closing  the  sale,  or  disbursing  any  of  the  pro- 
ceeds, he  was  required  to  report  his  sale  to 
court  for  confirmation.  From  that  decree 
Lydia  Atkinson,  Joseph  Franklin  Eary,  and 
S.  C.  Eary  have  appealed. 

[1,2]  It  is  urged  that  the  court  erred  in 
holding  that  the  devise  of  the  lands  to  ap- 
pellants did  not  pass  to  them  the  mlneralp 
underlying  the  lands,  and  in  decreeing  that 
the  executor  had  a  right  to  sell  said  miner- 
als. That  the  language  employed  by  the  tes- 
tator In  making  the  several  devises  to  these 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezef 
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appellants  la  sufficiently  clear  to  comprehend, 
and  that  It  does  in  fact  comprehend  and  pass 
all  of  the  estate  and  Interest,  including  the 
mineral,  which  the  testator  had  in  the  land, 
there  can  be  no  question.  Respecting  the  de- 
vise to  his  son  Joseph  Franklin,  he  says,  ''I 
will  to  my  son  Joseph  Franklin,  the  following 
described  tract  of  land,  to  wit:"  Then  fol- 
lows a  description  of  it  In  the  devise  to 
his  daughter  Lydia  Frances,  the  language 
employed  is  the  same;  and,  respecting  the 
devise  to  his  son  S.  G.  Eary,  he  says,  "I  will 
the  tract  of  land  which  I  purchased  of  the 
heirs  of  Elizabeth  Hess,  wife  of  Christopher 
Hess,  to  my  son  S.  C.  Eary,  and  if  I  sell  or 
dispose  of  the  same  he  is  to  get  four  hun- 
dred dollars  of  the  proceeds  of  the  sale." 
Testator  did  not  dispose  of  this  tract  in  his 
lifetime,  and  hence  the  condition  does  not 
affect  the  devisee's  estate.  The  testator,  of 
course,  had  control  of  his  entire  property 
during  his  life,  independent  of  any  express 
reservation  in  his  will.  But  the  title  to  the 
mineral  passed  to  appellants,  subject  to  the 
power  given  to  the  executor  to  make  sale 
of  it,  provided  he  Could  realize  $10  an  acre. 
Appellants  took  only  a  defeasible  fee  in  tlie 
mineral  under  their  lands.  It  is  ju.st  as 
clear,  by  a  subsequent  clause  of  the  will  and 
the  codicil,  that  the  testator  intended  to 
make,  as  in  fact  he  did  make,  provision  for 
payment  of  legacies  to  certain  ones  of  his 
children  to  whom  he  had  given  no  land,  as 
it  is  that  he  devised  the  land  and  mineral  to 
certain  others  of  them.  The  money  with 
which  to  pay  these  legacies  was  to  be  derived 
from  the  sale  of  Jiis  mineral,  provided  it 
could  be  sold  for  |10  per  acre.  There  is  no 
repugnancy  between  the  two  provisions. 
Testator's   purpose  is  unambiguous. 

[3]  His  expressed  intention  is  his  will,  and 
it  must  be  carried  out,  unless  to  do  so  would 
violate  some  rule  of  law.  Hays  v.  Fresh- 
water, 47  W.  Va.  217,  34  S.  B.  831,  Behrens 
V.  Baumann,  68  Wl  Va.  56,  06  S.  E.  5,  27 
L.  R.  A.  (N.  S.)  1092,  and  Neal  v.  Hamilton 
CJo.,  70  W.  Va:  250,  73  S.  B.  971.  It  appears 
from  the  evidence  that  testator  owned  no 
other  mineral  than  that  which  underlies 
the  lands  devised  to  appellants.  It  is  there- 
fore clear  that  by  "mineral  right"  he  meant 
the  mineral  under  those  lands.  Having  first 
devised  to  appellants  the  land,  which  In- 
eluded  the  mineral  in  it,  he  then  authorized 
a  sale  of  the  mineral  for  the  benefit  of  other 
children,  but  only  on  condition  that  it  could 
be  sold  for  $10  an  acre.  If  it  cannot  be  sold 
at  that  price  or  more  per  acre,  then  it  be- 
comes appellants'  property  absolutely.  The 
result  is  that  appellants  now  have  a  defeas- 
ible estate  in  fee,  and  the  legatees  to  whom 
the  proceeds,  in  the  event  of  a  sale,  are  giv- 
en have  a  contingent  interest  in  the  mineral 
Testator's  intention  to  provide  for  his  chil- 
dren, who  had  received  no  land,  out  of  the 
proceeds  of  the  sale  of  his  minerals,  and 
thus  to  cut  down  the  devises  to  appellants, 
is  Just  as  dear  and  unambiguous  as  his  in- 


tention was  to  give  the  lands  to  them.  If 
sale  at  $10  an  acre  can  be  made,  it  defeats 
their  estate  in  the  mineraL  Otherwise  they 
remain  the  owners  of  it  in  fee. 

It  is  insisted  that  the  power  of  sale  la  void 
for  the  alleged  reason  that  it  violates  the 
rule  against  perpetuities.  That  the  rule  em- 
braces powers  as  well  as  estates  seems  to  be 
well  settled.  30  Gyc  1493;  Gray  on  the  Rule 
against  Perpetuities  (2d  Ed.)  |  473;  Law- 
rence's  Estate,  186  Pa.  354,  20  AtL  521« 
n  I4.  R.  A.  85,  20  Am.  St  Rep.  920;  liinor 
on  Real  Property,  |  1326.  To  make  it 
fall  within  the  rule  inhibiting  perpetui- 
ties, it  must  appear  that  there  is  a  pos- 
sibility that  the  power  may  not  be  exer- 
cised within  the  life  or  lives  of  persons  in 
being  at  the  death  of  the  testator  and  10 
months  and  21  years  thereafter.  It  is  argued 
that  because  no  limitation  is  put  upon  the 
time  within  which  the  executor  could  sell* 
coupled  with  the  fact  that  he  is  forbidden  to 
sell  at  less  than  $10  per  acre,  creates  a  con- 
tingency that  may  not  happen  until  a  time 
too  remote.  It  was  not  necessary  for  testa- 
tor to  specify  a  time  within  which  the  execu- 
tor should  sell,  as  the  law  requires  him  to 
sell  within  a  reasonable  time.  He  evidently 
Intended  that  a  sale  within  a  reasonable  time 
should  take  place.  The  executor  alone  is 
given  the  power  to  sell.  Had  the  testator 
provided  that  the  power  might  be  exercised 
by  some  one  else,  if  not  exercised  by  the 
executor,  it  might  then  have  been 'too  remote. 
Barnum's  Case,  26  Md.  119,  90  Am.  Dec.  88. 
But,  in  empowering  a  trustee  or  executor  to 
sell  property  for  the  purpose  of  paying  debts 
or  legacies,  it  is  not  customary  to  limit  the 
time  within  which  the  power  shall  be  exer- 
cised, and  such  powers  are  upheld  as  being 
no  infringement  of  the  rule  against  perpetui- 
ties. "Such  powers  are  rarely,  if  ever,  ob- 
jectionable under  the  rule  against  perpetui- 
ties. The  creditors  or  legatees  have  by  rea- 
son of  the  power  a  present  interest  in  the 
property,  of  the  nature  of  a  charge,  and  may 
compel  the  donee  of  the  power  to  sell  at 
once."  80  Cyc.  1493;  Gray  on  the  Rule 
against  Perpetuities,  §|  486-490.  The  courts 
seem  to  hold  universally  that  such  powers 
are  to  be  exercised  within  a  reasonable  time 
and  therefore  do  not  violate  the  rule.  But  it 
is  urged  that  the  value  of  the  minerals,  if 
any  exist  under  the  land,  is  uncertain,  and 
that  it  may  not  bring  |10  per  acre.  Granting 
that  the  value  is  uncertain,  it  does  not  render 
the  power  of  sale  void,  because  the  executor 
must  sell,  if  at  all,  within  a  reasonable  time. 
If  he  Is  unable  to  sell  at  $10  an  acre  within 
a  reasonable  time,  his  power  ceases,  because 
the  testator  fixed  a  price  impossible  to  be 
realized.  It  is  a  power  to  be  exercised  In  a 
particular  way.  The  will  limits  it  in  a 
mauuer  that  may  defeat  certain  legacies. 
Still,  if  they  are  defeated,  it  cannot  be  said 
that  it  was  not  the  will  of  the  testator  that 
it  should  be  so,  for  he  made  the  condition 
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wbich  may  operate  to  make  the  ezecntiOD  of 
the  power  impossible.  If  the  executor  is 
nnable,  within  a  reasonable  time,  to  sell  at 
|10  an  acre,  the  power  ends,  and  the  rights  to 
the  mineral  remain  vested  in  th^  devisees  of 
the  land.  The  legacies  provided^ to  be  paid 
out  of  the  proceeds  are  of  coarse  contingent 
upon  the  executor's  selling  the  mineral  at 
not  less  than  |10  per  acre. 

It  appears  from  the  evidence  that  the 
quantity  in  the  three  tracts  devised  to  appel- 
lants is  227  acres.  The  mineral  thereunder, 
at  $10  per  acre,  would  produce  $2,270.  The 
lower  court  by  its  decree  determined  how 
$1,000  only  of  the  proceeds  should  be  applied. 
It  reserved,  for  future  determination,  the 
Question  of  what  disposition  should  be  made 
of  the  balance.  That  question  is  therefore 
not  for  us  to  decide  at  this  time. 

It  Is  assigned  as  error  that  the  court 
heard  the  cause  upon  improper  evidence.  It 
is  not  necessary  to  pass  upon  this  assignment 
for  the  reason  that  we  can  see  appellants  are 
not  prejudiced.  Granting  that  there  Is  im- 
proper evidence  in  the  record  and  that  it  in- 
fluenced the  chancellor  in  making  his  deci- 
sion, still  we  see  there  is  enough  proper  evi- 
dence to  support  his  decree. 

The  decree  is  affirmed. 

(73  W.  Va.  49S) 

CAMPBELL  et  al.  v.  CHARLESTON  ST. 

RY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.) 

(8yllahu$  by  the  Court.) 

1.  Appeal  and  Ebbob  (§  955*)— Recbivebs  (§ 
108*>— Compensation—Discretion, 

Toe  allowance  of  compensation  to  a  receiv- 
er is  a  matter  within  the  sound  discretion  of 
the  court  having  the  receivership  in  charge,  and 
on  appeal  the  decree  of  allowance  will  not  be 
disturbed  unless  it  is  plainly  unwarranted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  8822;  Dec.  Dig.  §  955;* 
Receivers,  Cent  Dig.  {§  892-^6;  Dec.  Dig.  § 
198.*] 

2.  Reobivebs    (i    106^)  — Expenses  — Rbim- 

BX7BSEHENT. 

Such  reasonable  amounts  expended  by  a 
receiver  as  are  proper,  essential,  and  necessary 
In  the  due  and  ordinary  execution  of  his  office 
may  be  refunded  to  him. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {  187 ;   Dec.  Dig.  |  106.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  J.  D.  Campbell  and  others  against 
the  Charleston  Street  Railway  Company  and 
others.  Decree  for  plaintiffs,  and  defend- 
ant the  Kanawha  Valley  Bank  appeals.  Af- 
firmed. 

Brown,  Jackson  ft  Knight,  of  Charleston, 
for  appellant  B.  B.  Dyer,  of  Charleston,  for 
appellees. 

ROBINSON,  J.  On  this  appeal  there  is 
but  a   single  question — ^the  propriety  of  a 


decree  allowing  compensation  and  expenses 
to  a  receiver.  Appellant,  a  creditor  of  the 
concern  for  which  the  receiver  was  appoint- 
ed, contends  that  the  decree  is  unwarranted 
and  that  the  allowances  are  excessive. 

[1  ]  In  this  state  the  allowance  of  compen- 
sation to  a  receiver  is  a  matter  within  the 
sound  discretion  of  the  court  which  appoint- 
ed him  and  which  has  control  of  the  receiv- 
ership. That  discretion  of  course  must  be 
exercised  under  the  fiicts  and  circumstances 
of  the  particular  case,  and  ia  subject  to  re- 
view on  appeal.  Crumlish*s  Adm'r  v.  Bail- 
road  Co.,  40  W.  Va.  627,  22  S.  B.  90.  The 
appellate  court,  however,  will  ordinarily  de- 
fer much  to  the  judgment  of  the  court  making 
the  allowance,  and  will  not  disturb  ita  ac- 
tion unless  the  same  is  manifestly  wrong. 
34  Cyc.  477.  In  this  connection  it  has  been 
said  by  the  Supreme  Court  of  the  United 
States:  "like  all  questions  of  costs  in  courts 
of  equity,  allowances  of  this  kind  are  large- 
ly discretionary,  and  the  action  of  the  court 
below  is  treated  as  presumptively  correct* 
'since  it  has  far  better  means  of  knowing 
what  is  just  and  reasonable  than  an  appel- 
late court  can  have.' "  Stuart  v.  Boulware, 
133  U.  S.  78,  10  Sup.  Ct  242,  88  L.  Ed.  568. 

From  a  thorough  review  of  the  facts  and 
drcumstances  in  the  case  at  hand,  the  set- 
ting forth  of  which  in  detail  we  deem  un- 
necessary, it  does  not  appear  that  the  court 
below  abused  the  discretion  which  it  had  in 
the  premises.  The  amount  of  compensation 
allowed  may  seem  large,  but  we  can  not  say 
that  there  is  no  basis  for  such  an  amount 
and  that  the  allowance  of  the  same  is  man- 
ifestly wrong.  There  is  evidence  warranting 
it  If  the  question  had  been  an  original  one 
with  us,  we  might  have  fixed  a  smaller 
amount  But  even  if  we  would  have  fixed 
smaller  compensation  as  an  original  propo- 
sition, that  does  not  justify  us  in  disturbing 
the  amount  fixed  by  the  court  below  in  the 
exercise  of  a  discretion  which  does  not  ap- 
pear unwarranted.  Cake  v.  Mohun,  164  TJ. 
S.  311,  17  Sup.  Ct  100,  41  li.  Ed.  447. 

As  a  basis  of  complaint  against  the  allow- 
ance, appellant  submits  that  the  receiver  act- 
ed imprudently  and  in  bad  faith  in  the  exe- 
cution of  his  ^duties.  Upon  the  whole,  we  do 
not  find  this  sustained.  Appellant  also  says 
that  the  receiver  has  not  properly  account- 
ed. Since  the  time  of  the  decree  allowing 
compensation  to  him,  proceedings  have  been 
prosecuted  by  appellant  calling  him  to  an 
accounting.  It  is  alleged  that  he  has  not 
complied  with  orders  in  those  proceedings. 
But  at  the  time  of  the  decr^  which  we  have 
under  review  he  was  not  in  default  At 
that  time  he  had  ended  the  business  of  the 
receivership,  and  had  made  a  settlement  be- 
fore the  commissioner,  which  fully  disclosed 
the  funds  in  his  hands.  No  order  prior  to 
the  time  of  the  decree  had  been  neglected  by 
the  receiver.    We  must  review  the  decree  as 
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of  the  time  the  court  below  made  It.  We  can 
not  resort  to  subsequent  matters  to  reverse 
it  We  may  only  consider  the  record  on 
which  the  court  below  acted  In  making  the 
decree.  At  the  time  of  the  decree  there  was 
no  charge  against  the  receiver  for  failure  to 
account  The  court  had  no  such  considera- 
tion before  It  It  could  reasonably  assume 
that  the  funds  were  amply  secure^  In  the 
receiver's  hands  by  his  bond,  and  award 
therefrom  compensation  to  him.  Indeed  It 
does  not  appear  by  anything  shown  subse- 
quent to  the  time  of  the  decree  that  the 
funds  are  not  quite  as  safe  as  they  ever  were 
in  the  hands  of  this  receiver.  It  Is  not  usual 
to  condition  an  allowance  of  compensation  to 
a  receiver  on  his  Immediately  turning  over 
the  balance  of  the  funds.  If  he  has  done  the 
work  and  kept  the  trust,  he  should  have 
compensation  out  of  the  funds;  then  for  any 
dereliction  in  accounting  thereafter  for  the 
residue  the  court  has  ample  remedy. 

[2]  As  to  the  expenses  allowed  the  receiv- 
er, It  would  seem  that  under  the  facts  and 
circumstances  they  are  reasonable,  and  such 
as  were  "proper,  essentlc^l,  and  necessary  In 
the  due  and  ordinary  execution  of  the  office, 
and  such  as  were  contemplated  In  his  ap- 
pointment and  according  to  the  nature  of 
his  business."  Crumllsh's  Adm*r  v.  Railroad 
Ck).,  supra.  It  Is  true  that  he  did  not  pro- 
duce vouchers  therefor,  but  we  are  of  opin- 
ion that  the  proof  of  these  expenses  Justified 
their  allowance.  Again  the  presumption  is 
in  favor  of  the  Judgment  of  the  court  having 
the  receivership  In  charge. 

An  order  wUl  be  entered  affirming  the  de- 
cree. 

(73  W.  Va.  142) 
McOARTY  V.  R.  E.  WOOD  LUMBER  CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  4,  1913.    Rehearing  Denied  Feb.  12, 

1914.) 

(Syllalw  by  the  Court,) 

Masteb  and  Skbvant  (i  153*)— Warning  of 

Danoeb. 

It  is  the  master's  duty  to  warn  the  servant 
of  any  danger  incident  to  the  business,  which 
is  not  patent  to  the  servant,  or  which  by  reason 
of  inexperience  or  incompetency^  the  latter  is 
not  likely  to  know  or  appreciate,  and  for  neg- 
lect of  such  duty,  if  the  servant  is  injured  there- 
by, he  may  recover  from  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  314-317;  Dec  Dig.  { 
153.»] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Lee  McCarty,  an  Infant,  who 
sues  by  his  next  friend,  against  the  R.  E. 
Wood  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Anderson,  Strother  &  Hughes  and  Stroth- 
er,  Taylor  &  Taylor,  all  of  Welch,  for  plain- 
tiff In  error.  Cook,  litz  &  Howard,  of  Welch, 
and  Sanders  &  Crockett,  of  Bluefleld,  for  de- 
fendant in  error. 


ROBINSON,  J.  Plaintiff,  a  boy  seventeen 
years  of  age,  was  employed  by  defendant, 
and  while  engaged  In  the  service  was  severe- 
ly injured  by  machinery  at  defendant's  mill. 
He  has  recovered  Judgment  in  the  sum  of 
$15,000. 

The  work  at  which  plaintiff  was  engaged 
was  that  of  taking  lumber  from  a  conveying 
table  and  loading  It  on  a  truck.  Just  under 
the  end  of  the  table,  near  which  end  the 
work  required  plaintiff  to  stand  and  to  pass, 
was  a  revolving  shaft  that  carried  the  sprock- 
et wheels  for  the  conveying  chains  at  each 
side  of  the  table.  From  the  shaft,  several 
Inches  toward  the  middle  from  one  of  the 
sprocket  wheels,  there  projected  a  steel  set 
screw  for  about  one  Inch  and  three  quarters. 
When  the  truck  was  run  on  Its  track  to  the 
end  of  the  table  there  was  only  a  space  of 
ten  or  twelve  Inches  between  the  table  and 
the  bed  of  the  truck.  The  truck,  however, 
was  not  as  long  as  the  end  of  the  table.  The 
table  and  truck  stood  on  a  dock  built  eight 
or  ten  feet  above  the  ground.  On  the  side  of 
the  truck  farthest  from  the  table  there  was 
only  a  space  of  ten  or  twelve  Inches  to  the 
edge  of  the  dock.  Plaintiff  and  a  fellow 
workman  had  partly  loaded  the  truck  with 
lumber  which  was  coming  over  the  conveying 
table  when  a  scotch  block  that  had  been  plac- 
ed under  one  of  the  wheels  of  the  truck  be- 
came displaced  and  the  truck  started  away. 
In  stooping  to  replace  the  block  and  thus  to 
stop  the  truck  the  set  screw  caught  plaintiff's 
clothing.  He  was  drawn  to  the  shaft,  his 
arm  Injured,  the  flesh  torn  from  his  abdomen 
and  penis,  and  his  testicles  wholly  torn  from 
his  body. 

Defendant  Introduced  no  evidence,  but 
rested  on  a  challenge  of  the  sufficiency  of 
plaintiff's  evidence  to  make  a  case.  It  sub- 
mits that  no  negligence  on  its  part  was 
shown. 

At  the  time  of  the  Injury  plaintiff  had 
worked  only  five  days.  When  he  was  put  to 
work  at  the  end  of  the  table  no  instructions 
as  to  lurking  dangers  were  given  him,  nor 
was  he  at  any  time*  warned.  Defendant 
claims  that  there  was  no  duty  on  It  to  in- 
struct or  warn  plaintiff  as  to  dangers  from 
the  revolving  shaft,  that  the  shaft  was  plain- 
ly visible  to  plaintiff,  and  that  he  was  of 
sufficient  age  and  discretion  to  know  that  it 
was  dangerous.  But  a  careful  consideration 
of  the  evidence  leads  us  to  the  conclusion 
that  the  danger  of  the  set  screw  In  the  re- 
volving shaft  was  not  so  patent  as  of  Itself  to 
warn  plaintiff.  It  was  so  situated  as  not  to 
be  patent  to  him  while  engaged  in  hia  duty. 
He  was  not  required  to  make  dose  inspec- 
tion of  the  shaft  It  was  the  master's  duty 
to  have  It  reasonably  safe.  Under  all  the 
circumstances  shown  it  cannot  be  said  to 
have  been  so.  One  might  avoid  the  shaft 
and  the  sprocket  wheels,  as  it  seems  plain- 
tiff did,  and  still  be  caught  by  the  long  pro- 


^For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serieg  A  Rep'r  Indexes 


W.Va.) 


WAIiDRON  V.  WAIiDRON 


81J 


Jecting  set  screw  not  so  patent  as  were  the 
major  parts  of  the  machinery.  It  was  clears 
ly  defendant's  duty  to  Instruct  plaintiff  of 
the  presence  of  the  set  screw.  Situated  as 
it  was,  a  Uttie  thing  hidden  generaUy  by 
the  presence*  of  the  table  and  the  truck,  a 
prudent  man  might  not  observe  it  for  many 
days  of  service  in  proximity  to  it  More- 
over, plaintiff  was  young,,  and  inexperienced 
in  working  about  machinery.  This  fact  made 
it  even  more  incumbent  on  defendant  to  in- 
struct him  as  to  the  danger  of  the  surround- 
ings in  which  he  was  placed  to  work. 

Where  there  are  latent  defects  or  hazards 
incident  to  an  occupation,  known  to  the  mas- 
ter, or  which  by  the  exercise  of  reasonable 
care  he  ought  to  know,  it  is  the  duty  of  the 
master  to  warn  the  servant  of  them  fully. 
If  the  master  falls  to  give  such  warning,  he 
is  liable  to  the  servant  for  any  injury  the 
latter  may  sustain  in  consequence  of  such 
neglect.  This  rule  applies  even  when  the 
danger  or  hazard  is  patent,  if  through  youth, 
inexperience,  or  other  cause,  the  servant  is 
Incompetent  fully  to  understand  and  appre- 
ciate the  nature  and  extent  of  the  danger. 
It  is  the  master's  duty  to  warn  the  servant 
of  any  danger  incident  to  the  business  which 
is  not  obvious  to  the  servant,  or  which  by 
reason  of  inexperience  or  incompetency  the 
latter  is  not  likely  to  know  or  appreciate. 
Glebell  v.  The  Ck)llln8  Company,  54  W.  Va. 
518,  46  S.  B.  569;  Shaw  v.  Hazel-Atlas  Glass 
Co.,  70  W.  Va.  676,  74  S.  B.  910.  From  the 
evidence  in  this  case,  the  Jury  were  war- 
ranted in  finding  negligence  on  the  part  of 
defendant  in  failing  to  warn  plaintiff  of  dan- 
ger from  the  set  screw.  The  work  required 
him  to  be  in  proximity  to  the  shaft  De- 
fendant provided  such  scant  room  for  its 
servants  to  load  trucks  from  the  conveying 
table  that  they  were  compelled,  in  handling 
the  lumber  and  the  truck  in  the  way  that 
such  work  is  ordinarily  done,  to  stand,  and 
at  times  to  stoop,  in  nearness  to  the  revolv- 
ing shaft  which  contained  the  small  but  dan- 
gerous projection.  Plainly,  there  was  a 
hazard  not  ordinarily  patent  as  to  which 
defendant  was  bound  to  instruct  plaintiff. 

Defendant  says  that  plaintiff  was  guilty  of 
contributory  negligence  barring  him  from 
recovery — that  he  should  have  gone  to  the 
other  side  of  the  truck  to  scotch  it  But, 
taking  into  consideration  the  surroundings  in 
which  plaintiff  was  placed,  it  cannot  reason- 
ably be  said  that  he  was  contrlbutorily  neg- 
ligent in  not  doing  so.  Defendant  had  pro- 
vided but  little  room  beyond  the  truck,  and 
on  that  side  there  was  danger  of  falling 
over  the  dock.  Besides,  long  projecting  lum- 
ber  on  the  truck  made  it  impossible  for  him 
to  go  speedily  and  safely  to  that  side  before 
the  truck  would  run  away  from  its  position. 
Defendant  insists  that  It  was  contributory 
negligence  for  plaintiff  to  approach  so  near 
the  shaft  to  scotch  the  wheel.     Under  the 


exigencies  and  surroundings  of  the  occasion, 
it  seems  that  he  did  only  that  which  an  ordi- 
narily prudent  man  would  have  done.  He 
avoided  the  shaft  We  must  assume  that  he 
would  have  avoided  the  set  screw  if  he  had 
been  warned  of  its  presence.  Defendant's 
own  making  of  the  surroundings  caused 
plaintiff  to  undertake  to  scotch  the  wheel 
near  the  shaft  He  did  only  what  his  work 
ordinarily  required.  As  far  as  the  case  dis- 
closes, he  took  no  chances  on  danger  known 
to  him.  Contributory  negligence  on  the  part 
of  plaintiff  does  not  appear. 

A  review  of  the  instructions  given  and  re- 
fused shows  no  error  in  that  particular  of 
which  defendant  can  complain. 

The  point  that  the  verdict  is  excessive  can 
not  be  sustained.  Goshom  v.  Wheeling 
Mould  &  Foundry  Co.,  65  W.  Va.  260,  64  8. 
B.  22. 

Finding  no  error,  we  affirm  the  Judgment 

C7»  W.  Va.  811) 
WALDRON  V.  WALDRON  et  aL 

(Supreme  Court -of  Appeals  of  West  Virginia. 

Dec  2,  1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(SyUahu^  hy  the  Oaurt.) 

1.  Lanulobd   and  Tenant  (|  63*)— Denial 

OP  TlTLB—BSTOPPEL. 

In  ejectment,  it  is  unnecessary  for  the 
plaintiff  to  show  good  title  to  the  land  as 
against  a  defendant  in  possession  under  him 
as  tenant 

[Ed.  Note.—For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |§  159-163,  165-X67, 
169,  172-176;    Dec  Dig.  |  63.*] 

2.  Landlord  and  Tenant  (§  64*)— Estoppel 
TO  Dispute  Landlobd*s  Titlb— Hxtsband 
AND  Wipe. 

Ordinarily,  the  law  will  not  permit  the  hus- 
band to  be  tenant  of  another  and  the  wife  with 
whom  he  is  living  on  the  land  leased  by  him 
to  be  claiming  it  adversely  to  the  lessor  at  the 
same  time.  She  will  be  presumed  to  know  of 
the  tenancy  and  to  recognize  title  in  the  less- 
or, if  she  does  not  repudiate  it  by  notice  to 
him. 

PSd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {§  171,  177-180;  Dec 
Dig.  §  64.*] 

3.  Tbial  (§  79»)— Objection  to  EMdencb— 
Waiveb. 

If,  during  the  progress  of  a  trial,  the  court 
properly  reserves  decision  as  to  the  admissibil- 
ity of  evidence  produced  before  the  jury  and 
the  objector  does  not  again  bring  his  objection 
to  the  court's  attention  and  obtain  a  ruling 
thereon,  the  objection  will  be  treated  as  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  192;   Dec  Dig.  {  79.*] 

4.  Appeal  and  EIbbob  (§  1050*)— Habmlbsb 
EbboBt-Conglusion  of  Witness. 

A  statement  of  inference,  conclusion  or 
judgment  accompanied  by  the  facts  on  which 
it  is  based  is  usually  harmless  since  the  jury 
can  judge  of  its  probative  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1068,  1069,  4153-4157, 
4166;    Dec  Dig.  §  1050. •] 

5.  Tbial  (8  39*)  — Offeb  op  Pboop— EJxoltj- 

SION. 

'  Where  a  party  offers  in  evidence  a  writing 
and  at  the  same  time  discloses  that  he  has  in 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  6  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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his  possession  a  separate  writing  which  accom- 
panies the  one  offered,  necessary  to  a  full  an- 
derstanding  of  the  latter,  it  is  not  error  to  ex- 
clude the  former  if  the  latter  is  not  put  in  evi- 
dence with  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  9^98;    Dec.  Dig.  §  39*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  John  W.  Waldron  against  A, 
O.  Waldron  and  othera  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

Cook,  Litz  ft  Howard  and  Anderson,  Stroth- 
er  ft  Hughes,  all  of  Welch,  for  plaintiffs  In  er- 
ror. Sanders  ft  Crockett,  of  Bluefield,  and 
Strother,  Taylor  ft  Taylor,  of  Welch,  for  de- 
fendant in  error. 

ROBINSON,  J.  In  this  ejectment  case, 
plaintiff,  through  tlie  verdict  of  a  jury,  has 
judgment  against  defendants  for  the  bound- 
ary of  one  hundred  acres  described  in  the 
declaration.  Defendants  seek  reversal,  as- 
signing many  errors. 

Plaintiff's  theory  of  recovery  was  that  de- 
fendants, A.  C.  Waldron  and  his  wife  Belle 
Waldron,  were  in  possession  of  the  land  by 
virtue  of  a  verbal  contract  of  tenancy,  made 
by  plaintiff  v^th  A.  0.  Waldron  about  the 
time  plaintiff  purchased  the  land  at  a  sale 
under  a  deed  of  trust,  and  that  he  was  en- 
titled to  oust  them  regardless  of  any  question 
of  his  title  to  the  land.  Defendants  denied 
the  lease,  or  contract  of  tenancy,  and  claimed 
that  the  land  was  not  within  that  purchased 
by  plaintiff  at  the  trustee's  sale.  Moreover, 
they  contended  that  even  if  the  contract  of 
tenancy  between  plaintiff  and  A.  C.  Waldron 
was  established,  still  it  could  not  affect  the 
right  of  Belle  Waldron,  the  wife,  who  claimed 
that  she  had  no  knowledge  of  the  contract  of 
tenancy,  but  that  she  had  all  along  through 
the  period  of  the  occupancy  of  defendants 
held  the  land  as  her  own,  so  that  title  had 
vested  in  her  by  adverse  possession. 

[1]  That  A.  C.  Waldron  contracted  with 
plaintiff  to  hold  the  land  as  plaintifTs  tenant 
is  a  fact  which  the  jury  were  certainly  war- 
ranted in  finding  from  the  evidence.  It  seems 
plain  that  the  jury  were  justified  in  finding 
that  plaintiff  after  his  purchase  at  the  trus- 
tee's sale  claimed  that  his  purchase  took  in 
the  house  wherein  and  the  land  whereon  A. 
C  Waldron  contracted  with  plaintiff  to  be 
the  latter's  tenant.  It  is  true  that  the  bounds 
of  the  land  were  not  at  the  time  of  the  con- 
tract of  tenancy  known  and  defined  to  plain- 
iff.  But  that  can  not  matter,  for,  in  a  view 
which  the  jury  could  rightly  take,  A.  C.  Wal- 
dron contracted  with  plaintiff  to  be  the  lat- 
ter's tenant  on  the  undefined  claim  of  land 
since  determined  by  survey  and  the  trustee's 
deed  to  be  the  one  hundred  acres  in  contro- 
versy. Defendants  say  that  plaintiff  meant 
only  to  lease  to  A.  0.  Waldron  what  plaintiff 
had  purchased  at  the  trustee's  sale,  and-  that 
an  examination  of  the  title  which  the  trustee 
had  power  to  sell  shows  that  the  trustee 


could  not  pass  title  to  the  land  in  controversy 
— ^that  It  was  outside  of  what  had  been  vest- 
ed in  the  trustee  by  the  deed  of  trust  The 
evidence,  however,  warrants  the  condnsion 
that  plaintiff  meant  to  make  A.  O.  Waldron 
tenant  of  the  land  in  controversy,  and  that 
the  latter  accepted  tenancy  thereon,  though 
it  may  be  that  the  same  Is  outside  of  what 
plaintiff  actually  purchased  at  the  trustee's 
sale.  We  do  not  decide  whether  the  land  in 
controversy  was  or  was  not  embraced  in  that 
sale.  It  is  unnecessary  for  that  fact  to  be 
decided  here.  Certain  it  is,  the  jury  could 
say  from  the  evidence  that  plaintiff  believed 
he  bought  the  land  whereon  he  located  A.  C 
Waldron  as  his  tenant  Quite  as  certain  it  is 
that  they  could  say  from  the  evidence  that  A. 
Cl  Waldron  lived  on  the  land  In  controversy 
as  the  tenant  of  plaintiff,  whether  plaintiff's 
purchase  at  the  trustee's  sale  included  it  or 
not  They  could  find  that  plaintiff  leased 
to  A.  C.  Waldron  at  a  time  when  the  former 
claimed  by  the  purchase  at  the  trustee's  sale ; 
that  the  exact  lines  of  plaintiff's  claim  were 
not  then  ascertained;  that  plaintiff  located 
A.  C.  Waldron  as  tenant  on  what  he  claimed 
by  the  purchase;  that  a  subsequent  survey 
and  a  deed  from  the  trustee  make  what  plain- 
tiff claimed  to  purchase  to  include  all  the 
tract  in  controversy;  and  that,  under  the 
tenancy,  A.  C  Waldron  has  been  in  posses- 
sion of  all  that  tract,  since  he  leased  all  that 
plaintiff  claimed.  It  matters  not,  as  against 
the  tenant,  whether  plaintiff  took  good  title 
by  the  trustee's  sale.  It  was  unnecessary  for 
plaintiff  to  show  good  title  to  the  land,  for 
the  tenant  could  not  deny  the  title  of  his 
landlord.  This  proposition  certainly  needs  no 
citation  of  authorities  to  support  it 

[2]  Defendants,  however,  maintain  that  the 
contract  of  tenancy  can  not  apply  to  Belle 
Waldron,  the  wife  of  A.  C.  Waldron:  that 
she  claimed  the  land  in  controversy  prior  to 
the  contract  of  tenancy  and  has  lived  thereon 
under  her  claim  without  knowledge  of  the 
contract  of  tenancy  for  a  period  sufficiently 
long  to  vest  title  in  her  as  against  plaintiff, 
by  adverse  possession.  Of  course,  A.  CL 
Waldron  could  not  show  such  title  as  against 
his  landlord  if  it  existed.  Can  Belle  Waldron, 
his  wife,  show  it?  We  are  quite  sure  that 
she  can  not  under  the  facts  and  drcnmstanc- 
es  appearing.  The  wife  simply  says  she 
claimed  the  land,  beginning  at  a  time  which 
from  other  evidence  appears  to  have  been 
shortly  prior  to  the  lease.  She  nowhere 
shows  what  such  claim  was  based  on — ^what 
distinct  separate  estate  she  had  in  it  She 
nowhere  shows  that  plaintiff  had  notice  of 
a  claim  to  the'  land  on  her  part  before  plain* 
tiff  dealt  with  her  husband,  constituting  him 
tenant  of  the  premises.  Indeed  the  whole  of 
the  evidence  must  be  taken  as  showing  that 
the  only  right  which  Belle  Waldron  asserts 
is  the  bare  fact  that  she  has  been  living  on 
the  land  as  a  wife  with  her  husband  for 
fifteen  years,  dating  from  about  the  time  of 
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the  husband's  making  the  contract  of  tenancy 
with  plaintiff.   As  a  matter  of  law,  the  slight 
evidence  relied  on  by  her  in  support  of  a 
separate  dalm  to  the  land  may  be  ignored. 
Her  claim,  supported  no  more  than  it  is, 
the  law  will  not  recognize.    All  the  time  that 
she  alleges  to  have  claimed  she  was  living  on 
the  land  with  her  husband,  who,  she  admits, 
was  acting  folly  and  with  authority  as  to  all 
matters  in  relation  to  the  land.    He  was  the 
head  of  the  family.    They  were  in  the  close 
confidential  relation  of  husband  and  wife.    It 
is  not  within  reason  to  suppose  that  through- 
out a  long  period  of  tenancy  on  his  part  he 
would  keep  the  fact  of  tenancy  concealed 
from  his  wife,  so  that  she  ooold  not  repudiate 
the  same.    They  were  in  mutual  conjugal 
relation.    We  must  judge  them  accordingly. 
"There  could  not  be  but  one  actual  seizen  or 
occupancy  of  the  premises  at  the  same  time, 
and  the  law  will  attribute  that  occupancy 
to  the  husband,  and  not  to  his  wife."    M^er 
V.  Meier,  105  Mo.  411,  16  S.  W.  223.    Ordi- 
narily, the  law  will  not  permit  the  husband 
to  be  tenant  of  another  and  the  wife  with 
whom  he  is  living  on  the  very  land  leased  by 
him  to  be  claiming  It  adversely  to  the  lessor 
at  the  same  time.    Though  the  deed  is  not  in- 
troduced in  evidence,  it  seems  that  the  wife 
claims  the  land  by  a  deed  from  her  husband, 
who,  as  far  as  the  record  shows,  never  had 
any  right  therein  except  as  tenant    He  made 
such  deed  to  his  wife  about  the  time  that 
plaintiff  purchased  at  the  trustee's  sale — 
about  the  time  he'  leased  the  land  from  plain- 
tiff.   If  she  had  bona  fide  separate  claim,  why 
this  deed?    She  took  no  tttie  thereby;   the 
grantor  had  none  to  give  her.    It  may  be  that 
her  claim  and  that  this  deed  antedated  the 
contract  of  tenancy.    The  evidence  does  not 
clearly  disclose.    Nor  does  it  matter.    Simi- 
larly it  has  been  held:  *' Where  a  trespasser 
conveys  the  property  to  his  wife  and  they 
continue  to  reside  npon  the  premises  with 
their  children,  her  possession  is  subordinate 
to  that  of  her  husband  since  she  takes  no 
title  by  such  conveyance,  and  his  subsequent 
taking  of  a  lease  from  the  true  owner  is  bind- 
ing  upon  the  wife  as  far  as  it  operates  as  a 
recognition  of  the  true  titie.**    G.  &  A.  R.  R. 
Co.  V.  Keegan,  185  111.  70,  56  N.  H>.  1088.    Belle 
Waldron  must  be  considered  a   tenant  of 
plaintiff  with  her  husband.    It  must  be  as- 
sumed that  she  was  there  merely  as  his  wife, 
under  the  tenancy  which  he  contracted — that 
she  was  there  in  recognition  of  titie  in  plain- 
tiir.    Since  no  other  relation  of  Belle  Waldron 
is  proved  by  such  facts  and  circumstances 
as  would  take  her  out  of  the  ordinary  re- 
lation, we  must  say  that  she  also  was  in 
possession  with  her  husband  as  tenant    She 
can  therefore  no  more  deny  the  title  of  plain- 
tiff— the  landlord — than    can   her  husband. 
To  view  the  matter  otherwise  would  permit 
the  husband,  who  is  presumed  in  all  reason 
to  have  knowledge  of  the  wife's  claim,  to 
keep  the  same  secret  from  plaintiff,  make 
a  contract  of  tenancy  with  the  latter»  keep 


the  wife  seemingly  as  a  wife  on  the  land  all 
the  time  plaintiff  by  the  contract  of  tenancy 
is  lulled  into  inactivity  as  to  the  wife's  claim, 
and  then,  when  the  statutory  period  has  ex- 
pired, would  permit  the  wife  to  hold,  by  say- 
ing that  she  had  not  been  on  the  land  as  a 
wife  at  all,  but  as  an  adverse  claimant  of  the 
land.  The  law  will  not  allow  the  wife  to 
have  the  benefit  of  any  such  fraud.  She  will 
be  presumed  to  know  what  her  husband 
knew,  to  recognize  the  titie  in  the  lessor,  and 
to  be  bound  by  the  tenacy,  if  she  does  not  re- 
pudiate it  by  notice  to  the  lessor.  That  on 
which  defendants  rely  as  notice  to  plaintiff  of 
Belle  Waldron*s  claim  is  by  no  means  suffi- 
cient The  jury  were  quite  justified  in  find- 
ing that  he  nev^  at  any  time  had  notice  of 
claim  on  her  part. 

That  which  we  have  written  in  the  preced- 
ing paragraphs  virtually  disposes  of  the  sev- 
eral assignments  of  error  in  relation  to  the 
giving  and  the  refusing  of  instructions  to  the 
jury,  as  well  as  the  assignments  that  the 
verdict  is  not  supported  by  the  evidence  and 
that  the  court  should  have  set  aside  the  same 
and  awarded  a  new  trial.  All  these  assign- 
ments must  be  overruled.  And  in  this  con- 
nection we  may  say  that  the  court  did  not 
abuse  th^  discretion  which  it  had  in  refus- 
ing the  special  interrogatories  asked  by  de- 
fendants. 

[3]  Plaintiff  introduced  the  deed  made  to 
him  by  the  trustee  at  whose  sale  he  purchas- 
ed, and  a  deed  made  by  the  grantor  and  the 
beneficiary  in  the  deed  of  trust  under  which 
the  trustee's  sale  was  made,  the  latter  deed 
being  in  fact  merely  confirmatory  of  the  for- 
mer. These  deeds  were  made  long  after  the 
sale  by  the  trustee.  They  recite  that  plain- 
tiff had  been  in  possession  of  the  land  fiiom 
the  date  of  the  trustee's  sale.  Defendants 
submit  that  they  were  prejudiced  by  the 
introduction  of  the  deeds  containing  these 
recitals — that  the  recitals  tended  to  prove 
the  tenancy  as  against  defendants — ^that  de- 
fendants were  not  bound  by  the  recitals  since 
they  were  not  parties  to  the  deeds.  As  to  one 
of  these  deeds  the  court  expressly  reserved 
decision  as  to  admitting  in  evidence  that  por- 
tion thereof  which  contained  the  recital  as  to 
possession  since  the  trustee's  sale,  and  from 
the  proceedings  as  given  in  the  record  it 
would  seem  that  the  same  ruling  was  intend- 
ed as  to  the  similar  recital  in  the  other  deed. 
But  thereafter  no  further  decision  on  the 
point  was  sought  by  defendants.  They  did 
not  press  their  objections.  They  should  have 
required  a  ruling  on  the  point  before  the  case 
went  to  the  jury.  Defendants  not  having 
done  so,  in  fairness  to  the  trial  court  we 
must  hold  that  they  waived  the  objection 
made.  That  the  court  meant  to  rule  on  the 
point  Is  clear.  That  it  failed  to  do  so  is  the 
fault  of  defendants,  in  not  reminding  the 
court  of  the  reserved  decision  as  to  their  ob- 
jection. A  trial  court  engrossed  in  the  many 
matters  and  points  pertaining  to  a  case  of  the 
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magnltude  of  this  one,  must  in  reason  be  aid- 
ed. If  a  party  who  has  made  an  objection 
permits  it  to  be  forgotten,  a  waiver  should  be 
chargeable  to  the  party.  Error  in  such  in- 
stance should  not  be  chargeable  to  the  court, 
which  would  bring  a  reversal  on  a  point  that 
presumably  would  have  been  eliminated  by  a 
correct  ruling  if  the  matter  had  been  brought 
to  the  court's  attention.  Hargreaves  v.  Kim- 
berly,  26  W.  Va.  787,  53  Am.  Rep.  121 ;  Sum- 
mers V.  Darne,  31  Grat  (Va.)  791.  At  the 
time  the  court  reserved  its  decision  on  the  ob- 
jection to  the  introduction  of  the  recitals  in 
the  deed,  it  was  proper  so  to  reserve  decision. 
The  trial  of  the  case  was  Just  beginning.  The 
court  could  not  then  know  that  defendants 
would  not  later  in  some  way  be  connected 
with  a  recognition  of  the  recitals.  The  court 
was  at  least  entitled  to  time  in  which  to  get 
an  understanding  of  the  case  and  to  be  able 
to  rule  with  proper  view.  Moreover,  these 
recitals  having  remained  in  the  case  in  the 
somewhat  qualified  way  that  they  did,  even 
considering  their  admission  as  error,  we 
would  not  in  this  case  reverse  for  the  same. 
For,  as  to  the  possession  of  the  land  by  plaln- 
tur  through  defendants  as  his  tenants,  the 
facts  and  circumstances  shown  by  the  evi- 
dence apart  from  these  recitals  are  so  weigh- 
ty and  so  preponderating  for  plaintiff,  so 
forcefully  corroborated  by  the  documentary 
affidavit  of  A.  C.  Waldron  in  a  suit  against 
him  by  a  stranger  for  possession  of  the  very 
house  and  some  of  the  land  here  involved, 
that  a  verdict  other  than  for  plaintiff  would 
undoubtedly  be  contrary  to  the  evidence  and 
would  have  to  be  set  aside. 

[4]  The  assignment  that  the  court  erred  in 
permitting  plaintiff  to  say  in  his  testimony 
that,  at  the  time  plaintiff  was  having  a  sur- 
vey of  the  land  made,  A.  O.  Waldron  recogniz- 
ed that  he  was  tenant  under  plaintiff,  is  an- 
swered by  the  second  point  of  the  syllabus  in 
Neeley  v.  Town  of  Cameron,  71  W.  Va.  144, 
75  S.  E.  113,  and  calls  for  no  particular  dis- 
cus'sion  here.  A  statement  of  inference,  con- 
clusion or  Judgment  accompanied  by  the 
facts  on  which  it  is  based  is  usually  harmless 
since  the  Jury  can  Judge  of  its  probative 
value. 

LBJ  Defendants  tendered  in  evidence  an 
unexecuted  deed  which  plaintiff  had  mailed 
to  them  and  asked  that  they  execute  and 
thereby  convey  the  land  to  him.  This  deed 
was  accompanied  by  a  letter  from  plaintiff 
which  explained  his  purpose  in  seeking  such 
a  conveyance.  The  letter  also  was  tendered 
in  evidence  by  defendants,  but  was  immed- 
iately withdrawn.  The  court  expressly  rul- 
ed that  the  deed  could  not  be  admitted  un- 
less the  letter  also  was  admitted.  Defend- 
ants did  not  thereafter  seek  to  have  the  deed 
admitted  with  the  letter.  It  appears  that 
the  court  would  have  admitted  the  deed  and 
letter  together,  as  evidencing  a  single  trans- 
action.    Only  as  accompanied  by  the  letter 


wa^  the  unexecuted  deed  admissible.  Per- 
haps the  fact  that  plaintiff  asked  defendants 
to  convey  the  land  to  him  would  have  tend- 
ed to  rebut  plaintiff's  testimony  that  defend- 
ants were  his  tenants  on  the  land.  But  de- 
fendants could  not  rightly  have  the  benefit 
of  the  favorable  part  of  the  transaction  by 
which  plaintiff  sought  a  conveyance  from 
them,  and  at  the  same  ttme  reserve  the  other 
part  of  the  transaction  which  explained  and 
qualified  his  purpose  in  seeking  the  convey- 
ance. The  letter  was  admittedly  in  the  hands 
of  defendants.  It  was  their  duty  to  introduce 
it,  if  they  wanted  the  deed  to  go  in.  ''Where 
a  writing  offered  refers  to  another  writing, 
the  latter  should  also  be  put  in  at  the  same 
time,  provided  the  reference  is  sach  as*  to 
make  it  probable  that  the  latter  is  requisite 
to  a  full  understanding  of  the  effect  of  the 
former.  The  same  principle  would  apply  to 
another  writing,  not  expressly  referred  to, 
but  necessary  by  the  nature  of  the  documents 
to  a  proper  understanding  of  the  one  of- 
fered." 3  Wigmore  on  Evidence,  sec.  2104. 
A  thorough  examination  and  review  of  the 
record,  aided  by  the  most  excellent  briefs 
of  counsel  on  both  sides,  leads  ua  to  the  con- 
clusion that  the  Judgment  must  be  affirmed. 


(73  W.  Va.  175) 
LOCKWOOD  et  aL  v.  CAETBR  OIL  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

Nov.  11,  1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(SyUahuB  hy  the  Ooart.) 

1.   EJQUITT     (I     IT*)— GbOUNDS— TiTLB    AHD 

Bound  ABIES. 

Equity  has  no  jurisdiction  on  that  ground 
alone  to  try  legal  title  and  boundary  to  land. 

[Ed.  Note.— For  other  cases,  see  ESquity,  Cent 
Dig.  §§  38-42,  45 ;  Dec  Dig.  1 17.»] 

2.  EQurrY    (§    !?•)  —  Gbounds  —  Tttub   and 

BOUNDABIES— DiSOOVEBT  AND   ACCOUNTINO. 

Where  the  main  purpose  of  the  suit  is  to 
try  title  and  boundary  to  land,  and  discovery  and 
accounting  for  profits  are  only  incidents  to  and 
dependable  on  the  main  issnes,  equity  will  not 
generally  take  jurisdiction  on  grounds  of  dis- 
covery and  accounting. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  §§  38-42,  45;    Dec.  Dig.  i  17.*] 

3.  Specific  Pebfobhance  ({  62*)— On.  and 
Gas  Leask— Enfobcement. 

Equity  has  jurisdiction  at  the  suit  of  les- 
sor against  lessee,  on  covenants  broken,  to  en- 
force specific  performance  of  the  terms  and  pro- 
visions of  a  lease  of  land  for  oil  and  gas  pur- 

1)0868. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  188;  Dec  Dig.  i  62.*] 

4.  Mines  and  Minebals   (f  60*)— Titlb  of 
Landlobd— Estoppel  of  Tenant. 

Where  the  common  lessee  of  two  adjoin- 
ing tracts  enters  and  takes  possession  of  a  par- 
ticular part  of  the  leased  lands,  as  lessee  of  one 
of  the  tracts,  and  puts  down  an  oil  well,  and 
by  a  sign  in  large  letters  placed  on  the  walking 
beam  and  plainly  visible  to  persons  passing  on 
the  railroad  and  other  public  roads  in  the 
vicinity  of  the  well,  giving  notice  thereby  of  the 
character  of  his  holding,  and  under  whose  lease 
the  well  was  drilled  and  is  being  operated,  and 
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connects  sncfa  well  with  a  tank  on  the  land  of 
such  lessor  into  which  the  oil  produced  is  run, 
and  from  which  the  oil  is  delivered  into  the 
pipe  line  of  a  common  carrier,  and  for  more 
than  ten  vears  the  well  is  so  operated,  and  the 
royalty  oils  paid  to  the  lessor  under  whose  lease 
such  entry  was  made,  he  is  not,  after  the  stat- 
ute of  limitations  has  fuUy  run,  estopped  to 
deny  the  title  of  the  other  lessor,  although  such 
well  may  in  fact  have  l?«en  located  on  his 
lands. 

[Ed,  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  171 ;   Dec.  Dig.  §  60.*] 

5.  Landlord  and  Tenant  (§  62*)— Title  of 

Landlord— £}8T0PP£L  to  Dent. 

In  order  to  work  an  estoppel  on  such  lessee 
the  lessor  claiming  the  land  must  have  had  pos- 
session of  the  particular  land  entered  and  have 
parted  with  his  possession  to  the  lessee;  else 
the  relation  of  landlord  and  tenant,  quoad  that 
land,  has  not  been  established,  so  as  to  deprive 
the  lessee  entering  under  the  adjoining  lessor 
of  rights  as   adverse  claimant. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  152-158,  168,  170.  189; 
Dec.  Dig.  i  62.*] 

Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Tyler  County. 

Action  by  Benjamin  C.  Lockwood  and  oth- 
ers, against  the  Carter  Oil  Company  and 
others.  From  Judgment  for  defendants, 
plaintilf  s  appeal.    Affirmed. 

Neal  &  Strickling,  of  Huntington,  for  ap- 
pellants. Kimball  &  Sugden,  of  Slstersville, 
Young,  McCUntock  &  Painter,  of  Pittsburgh, 
and  Thos.  P.  Jacobs,  of  New  MartlnsTille,  for 
appellees. 

MILLER,  J.  Plaintiffs,  asserting  rights  as 
lessors,  seek  discovery  and  accounting  by  the 
Garter  Oil  Company,  lessee^  of  the  oil  produc- 
ed and  run  into  the  pipe  line  of  the  Eureka 
Pipe  Line  Company,  from  a  certain  well, 
known  as  ''Carter  Oil  Company,  F.  R.  Wells, 
No.  32";  also  spedflc  execution  of  the  lease 
contract  made  by  their  predecessor  in  title, 
Sarah  O.  Anshutz,  December  1,  1891,  to 
Charles  R.  Deuel,  and  for  general  relief. 

The  land  of  plaintiffs,  covered  by  said 
lease,  191%  acres,  situated  in  Tyler  County, 
adjoins  a  tract  of  444^  acres,  owned  by 
Frances  R.  Wells,  later  by  her  devisees,  but 
the  surface  is  now  owned  by  John  McCoy 
and  others,  and  on  which  latter  tract  said 
Frances  R.  Wells  on  August  21,  1891,  execute 
ed  a  lease  for  oil  and  gas  to  the  same  lessee, 
which  came  by  assignment  also  to  the  Carter 
Oil  Company. 

The  oil  well  in  question  was  drilled  and 
completed,  by  the  Carter  Oil  Company,  about 
June  17,  1895,  as  upon  the  F.  R.  Wells  tract, 
and  some  fifty  feet  or  more  from  the  division 
line  between  the  two  tracts.  This  company 
and  its  predecessors  had  before  that  time 
drilled  many  wells  on  both  tracts,  and  well 
No.  32  was  intended  as  an  offset  well  to  Na 
21,  previously  drilled  on  the  Anshutz  lease, 
and  but  a  short  distance  from  it  After  No. 
32  well  was  drilled,  as  was  customary,  a 
large  sign  was  attached  to  the  walking  beam 


on  the  side  facing  the  railroad,  the  county 
road,  a  trolley  road^  and  a  private  road,  reed- 
ing "Carter  Oil  Company,  F.  R.  Wells,  No. 
32,"  which  was  plainly  visible  to  all  persons 
passing  the  well,  and  from  the  time  of  its 
completion  to  the  time  of  the  suit,  more  than 
ten  years,  the  oil  produced  therefrom  was 
conveyed  by  a  pipe  line  leading  from  the  well 
into  a  tank  at  well  No.  25  on  the  Wells  tract, 
and  from  thence  delivered  into  the  pipe  line 
of  the  pipe  line  company,  and  the  royalty  oils 
therefrom  credited  to  and  sold  by  Mrs.  Wells 
or  her  devisees,  and  no  question  was  ever 
raised  by  any  one,  as  to  the  right  to  these 
royalty  oils,  until  shortly  before  the  bringing 
of  this  suit,  after  surveyors  surveying  the 
Wells  tract  reported  that  said  well  No.  82 
was  situated  upon  plaintiffs'  side  of  the  divi- 
sion line  and  not  on  the  Wells  tract 

The  immediate  deed  to  Mrs.  Anshutz  for 
the  191%  acres,  and  to  which  her  lease  to 
Deuel  refers  for  a  better  description,  calls 
as  for  a  beginning  comer  a  stone  where  a 
locust  formerly  stood,  corner  to  the  heirs  of 
Eli  Wells,  and  the  last  call  but  one  is  "thence 
up  the  river  with  its  several  meanderings  and 
binding  thereon  256  poles  to  a  atone  where  a 
beech  formerly  stood  on  the  river  bank  in 
the  narrows,  and  comer  to  the  heirs  of  EHi 
Wells,"  and  from  thence,  the  final  call  for 
the  division  line  between  the  two  tracts  is 
"S.  49''  E.  202  poles  with  the  line  of  Eli  Wells 
heirs  to  the  place  of  beginning."  Each  of 
these  Jleases  calls  for  the  lands  of  the  other 
as  a  boundary  or  monument  defining  the  two 
tracts. 

Both  the  wells  referred  to  are  located  on  a 
hill  side,  near  the  river  bank,  and,  at  the 
time  of  the  drilling  of  well  No.  32,  the  land 
In  the  vicinity  of  the  wells  was  in  woods, 
with  no  division  fences  buUt  or  maintained 
by  the  parties.  The  evidence  shows  that 
by  slips  on  the  hill  side,  and  the  building  of 
the  railroads,  county  road,  and  a  road  by  the 
Carter  Oil  Company,  the  contour  of  the  hill 
had  been  much  changed,  and  the  evidence  as 
to  the  true  location  of  the  beech,  the  comer 
on  the  river,  and  of  the  stone  where  the 
locust,  the  other  corner  was  supposed  to  have 
stood,  is  very  conflicting.  The  witnesses  dis- 
agree or  are  uncertain,  and  the  two  sets 
of  surveyors  disagree  as  to  where  the  true 
division  line  should  be  located.  Plaintiffs' 
surveyors  locate  well  No.  32  about  fifty  feet 
on  their  side  of  the  line;  defendants'  survey- 
ors about  fifty  nine  or  sixty  feet  on  the.  Wells 
side  of  the  division  line. 

By  demurrer  and  answer  the  Carter  Oil 
Company  denies  Jurisdiction  in  equity,  assert- 
ing complete  relief  at  law,  and  relies  on  and 
pleads  laches  and  the  statute  of  limitations ; 
and  by' its  responses  also  puts  in  direct  issue 
every  material  allegation  of  the  bill.  The 
absence  of  necessary  parties  is  also  relied  on. 

Anticipating  every  point  from  which  the 
case   might   be  viewed   elaborate  and   able 


•For  other  cases  see  lame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriea  ft  Rep'r  Indexes 
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briefs  of  learned  eotmsel  coyer  all  questions 
which  could  possibly  arise,  but  the  view  we 
have  taken  of  the  case  renders  it  wholly  un- 
necessary to  notice  all  these  points. . 

[13  First,  has  equity  jurisdiction?  Accord- 
ing to  all  authority,  and  to  many  decisions 
of  this  Court,  which  we  need  not  cite,  equity 
has  not  jurisdiction  on  that  ground  alone 
to  try  or  settle  legal  title  or  disputed  bound- 
aries to  land,  two  of  the  principal  questions 
argued  in  the  brief& 

One  basis  for  equity  jurisdiction  relied  on 
by  plaintiffs  is  their  alleged  inability  to  sue 
to  oust  their  own  tenant,  if  in  possession  un- 
der their  lease,  or  to  join  such  tenant  as 
plaintiff  with  them  In  a  suit  in  ejectment  and 
for  mesne  profits  against  the  Wells  devisees 
and  their  lessee,  because  of  their  liability  to 
be  met  by  the  plea  of  the  statute  of  limita- 
tions available  at  law  to  defeat  recovery  of 
mesne  profits  for  more  than  five  years.  Coun- 
sel for  the  Oil  Company  reply,  first,  that  at 
common  law  the  nominal  plaintiff  in  every 
action  of  ejectment  was  a  fictitious  lessee 
under  a  lease  given  solely  for  the  purpose  of 
the  action,  the  first  defendant  being  treated 
as  the  casual  ejector,  and  if  the  tenant  in 
possession  would  be  made  a  defendant  he 
was  put  upon  terms  of  confessing  three  of  the 
four  requisites  for  maintaining  plaintiffs'  ac- 
tion, namely,  the  lease,  the  entry  and  the 
ouateTf  which  he  invariably  did.  The  lessor 
plaintiff  was  then  obliged  to  make  out  a  clear 
title,  otherwise  his  fictitious  lessee,  the  nomi- 
nal plaintiff,  could  not  obtain  judgment  for 
the  possession  for  the  term  of  the  supposed 
lease.  Citing  8  Blackstone,  Comm.  (Lewis's 
Ed.)  203,  204.  ;  Second,  that  defendant  oil 
company  having  entered  and  drilled  the  well 
under  the  Wells  lease,  and  given  notice  of  its 
adverse  claim  by  the  sign,  the  laying  of  pipe 
lines,  and  for  more  than  ten  years  having 
taken  the  oil,  delivering  the  royalty  oil  to 
the  Wellses,  and  having  refused  on  demand 
to  deliver  such  royalty  oil  to  plaintiffs,  and 
thereby  disclaimed  their  title,  and  put  them 
at  defiance,  and  having  disavowed  their  right 
to  demand  the  oil,  put  itself  in  position  an- 
tagonistic to  plaintiffs  as  landlord,  and  if 
their  tenant,  rendered  itself  liable  to  be  sued 
in  ejectment,  and  to  be  treated  as  a  trespas- 
ser and  the  lease  as  forfeited,  there  was  no 
such  legal  hindrances  to  full  relief  as  plain- 
tiffs claimed.  Citing  for  the  proposition 
•Hovenden  v.  Annesley,  2  Sch.  ft  Lef.  Rep. 
607 ;  Walden  v.  Bodley,  14  Pet  156, 10  L.  Ed. 
398;  Wells  v.  Sheerer,  78  Ala.  142;  Voss  v. 
King,  33  W.  Va,  230,  10  S.  B.  402;  Stover  v. 
Davis,  67  W.  Va.  196,  49  S.  E.  1023 ;  Swann 
V.  Thayer,  86  W.  Va.  46,  14  S.  B.  423.  It  is 
also  argued  for  defendants  that  the  rule  that 
a  tenant  In  possession  is  estopped  to  deny  his 
landlord's  title,  or,  on  breach,  to  defend  by 
claim  of  adverse  title,  good  during  the  time 
the  statute  had  to  run,  has  no  application, 
when  the  bar  of  the  statute  has  become  com- 
plete, citing  Stover  v.  Davis,  supra. 

But  if  jurisdiction  in  equity  may  be  main- 


tained on  any  of  the  other  groimda  asserted 
and  relied  on,  namely,  discovery,  accounting, 
or  spocillc  performance,  it  will  be  unneces- 
sary to  consider  all  these  divergent  positions 
of  the  parties. 

[2]  It  is  settled  law  that  if  the  main  pur- 
pose of  the  suit  is  to  settle  title  or  boundary 
to  land  and  no  other  grounds  of  equity  ex- 
ist, accounting  and  discovery  of  profits  are 
merely  incidents  to  the  right  of  title,  and 
equity  has  no  jurisdiction  of  the  controversy. 
We  need  not  waste  time  or  dte  authorities 
for  this  proposition.  In  this  case  the  bill  is 
not  even  framed  as  a  bill  tor  discovery.  No 
officer  or  agent  is  made  a  party  from  whom 
discovery  could  be  had.  Hogg's  Eq.  Proc. 
section  158,  p.  233;  Smith  v.  Linden  Oil  Co., 
69  W.  Va.  67,  71  S.  E.  167.  Nor  was  there 
any  effort  on  the  trial  in  the  case  to  get  a 
discovery  or  accounting.  Only  the  question 
of  title  was  litigated.    So  these  grounds  fUL 

[3]  But  to  dispose  of  the  case  on  its  merits 
we  must  find  jurisdiction  in  equity  on  some 
ground.  Can  the  bill  be  maintained  as  one  for 
specific  execution?  The  court  below  decided 
that  it  could,  and  upon  this  ground,  and  the 
further,  and,  as  the  learned  judge  below  con- 
ceived It,  the  broader  ground,  that  by  the 
discovery  of  oil  the  Carter  Oil  Company  ac- 
quired a  vested  interest  in  each  tract,  and 
injunction  to  stay  waste  until  title  could  be 
litigated  at  law  would  not  lie  against  it 
Citing  Warvelle  on  Eject,  section  92 ;  section 
5,  chapter  90,  Code  1906.  And  furthermore, 
that  at  law  plaintiffs  would  be  limited  to 
mesne  profits  for  five  years. 

On  plaintiffs'  theory  that  the  Carter  Oil 
Company  was  and  is  their  tenant,  our  deci- 
sions would  seem  to  give  jurisdiction  in 
equity  for  specific  execution.  One  of  the 
covenants  in  the  lease  is  to  deliver  the  oil 
to  the  credit  of  the  lessors.  This  covenant 
is  broken  by  the  failure  or  refusal  of  the 
lessee  to  so  dispose  of  the  royalty  oils.  The 
cases  dted  by  the  court  below  for  Jurisdic- 
tion in  equity  to  specifically  execute  the  eon* 
tract,  are  Swearingen  y.  Steers,  49  W.  Vs. 
312,  88  S.  E.  510,  and  Smith  y.  Root,  06 
W.  Va.  633,  66  S.  B.  1006,  80  L.  B.  A.  (N.  &) 
176.  In  Peterson,  v.  Hall,  67  W.  Va.  639,  50 
S.  E.  603,  Judge  Brannon  gives  it  as  his 
opinion  that  such  suit  may  be  maintained  as 
one  for  partition. 

Predicating  jurisdiction  in  equity  on  spe- 
cific execution,  which  being  good  ground,  it 
alone  is  sufficient  What  then  are  the  rl^ts 
of  the  parties  on  pleadings  and  proofs? 
Without  actually  deciding  the  question  of 
fact  the  court  below  was  disposed  to  beUeve 
the  weight  of  the  evidence  in  favor  of  the 
division  line  as  claimed  by  plaintiffs.  As  the 
Wells  devisees,  In  whom  is  the  legal  tltle^ 
are  not  before  the  court,-  the  question  of  the 
conflicting  titles  to  the  land  on  which  the 
well  is  located  could  not  be  adjudicated,  so 
as  to  bind  them  or  protect  the  Carter  Oil 
Company,  unless  given  notice  or  brou^t  in 
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as  defe^idant  Warrelle  on  Ejectment,  sec- 
tion 501. 

[4,  5]  But  if  the  statute  of  limitations  Is  a 
good  defense  to  the  plaintiffs*  right  of  re- 
covery, and  that  defense  is  supported  by 
proof,  the  question  of  the  true  location  of  the 
original  boundary  line  becomes  immaterial. 
In  denying  plaintiffs  relief,  and  dismissing 
their  bill,  the  circuit  court  was  apparently  of 
the  opinion  to  sustain  this  ground  of  defense. 
The  decree  founded  on  this  defense  is  as* 
sailed  by  appellants,  principally  upon  two 
grounds:  First,  that  it  is  not  permitted  to  a 
'lessee  who  has  entered  under  a  lease  to  hold 
adversely  or  to  deny  his  landlord's  title,  and 
second,  that  the  statute  of  limitations  wUl 
not  b^jLn  to  run  in  favor  of  such  lessee,  so 
as  to  initiate  an  adverse  possession,  except 
from  the  time  of  actual  notice,  by  lessee  to 
lessor,  of  his  intention  to  hold  adversely,  or 
from  the  time  of  such  open  notorious  acts  in- 
consistent with  lessor's  rights  and  with  the 
tenancy,  as  to  put  the  lessor  on  notice. 

Assuming  that  the  Carter  Oil  Company  or 
its  predecessors  entered  the  land  on  which 
the  well  in  question  Is  located  under  the 
Anshutz  lease,  as  tenant  of  plaintiffs,  their 
position  may  be  entirely  correct.  But  as 
suggested  these  propositions  assume  that  the 
relationship  of  landlord  and  tenant  had  been 
established.  If  the  Carter  Oil  Company,  the 
common  lessee,  was  not  in  fact  put  in  posses- 
sion of  the  particular  land,  and  did  not  in 
fact  enter  to  drill  well  No.  82,  as  lessee  of 
the  plaintiffs,  but  as  lessee  of  the  Wells 
tract,  and  became  tenant  under  that  lease, 
the  propositions  relied  upon  can  have  no 
application.  That  the  defendant'  company 
did  enter  and  drill  this  well  under  the  Wells 
lease,  and  that  it  attorned  to  and  paid  the 
lessors  of  that  lease  the  royalty  oil,  is  abun- 
dantly supported  by  the  facts  and  circum- 
stances and  by  the  acts  and  conduct  of  the 
parties  from  the  time  of  the  drilling  of  the 
well  until  the  bringing  of  the  suit  Assum- 
ing that  the  true  division  line  between  these 
tracts  was  where  the  plaintiffs  claimed  it, 
and  that  defendant  company's  original  entry 
was  under  their  lease,  the  court  below  ap- 
parently concluded  that  the  subsequent  acts 
of  the  oil  company  in  entering  upon  the  par- 
ticular portion  of  the  land  covered  by  the 
well  and  drilling  it,  and  placing  upon  the 
walking  beam  the  sign  "Carter  Oil  Company, 
F.  R.  Wells,  No.  32,"  and  the  laying  of  a  pipe 
line  from  that  well  tb  the  tank  at  another 
well  on  the  Wells  land,  and  for  more  than 
ten  years  attorning  for  the  royalty  oil  to  the 
lessors  of  that  tract,  constituted  such  actual 
notice  of  an  adverse  holding  for  the  requisite 
];>eriod,  as  to  give  good  title  by  adverse  pos- 
session to  the  devisees  of  Mrs.  Wells  for  the 
land  covered  by  the  well  and  the  royalty  oil, 
tfnd  to  the  oil  company  for  the  working  inter- 
est in  the  oil  and  gas  under  the  lease.  Ap- 
pellants assail  this  conclusion.  Their  counsel 
argue  that  as  appellants  lived,  one  of  them  in 
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Iowa,  the  other  in  California,  fftr  away  from 
the  operations  on  the  land,  and  had  no  other 
notice  as  to  what  was  done  on  the  land  by 
their  lessee,  in  the  drilling  and  operation  of 
the  well,  and  the  distribution  of  the  oil, 
these  acts  were  not  sufficient  to  initiate  ad- 
verse holding  or  consummate  good  title  in 
them  and  their  other  lessors,  and  a  very 
extensive  argument  is  submitted  in  support 
of  this  theory  of  the  case. 

But  according  to  the  view  we  take  of  the 
case  we  do  not  think  we  need  to  deal  with 
this  theory  of  plaintiffs'  counseL  As  we 
view  the  evidence  the  relationship  of  land- 
lord and  tenant  between  plaintiffs  and  the 
Carter  Oil  Company,  as  to  the  particular 
well  in  question  and  the  land  on  which  it  is 
located,  was  never  established.  If  so,  there 
is  no  estoppel  on  the  oil  company  to  deny 
plaintiffs'  title,  or  to  hold  adversely.  To 
support  the  claim  of  plaintiffs  that  the  Car- 
ter Oil  Company  was  their  tenant  it  was 
necessary  for  them  to  do  more  than  show  a 
lease  contract  It  Was  necessary  for  them 
to  show  actual  possession  by  themselves  of 
the  particular  land  involved,  and  that  the 
oil  company  was  let  into  possession  by  them 
and  not  by  the  lessors  of  the  Wells  tract. 
This  proposition  we  think  supported  by 
abundant  authority.  2  Tiffany  on  Landlord 
and  Tenant,  section  304 ;  Jones  on  Landlord 
and  Tenant  section  C94;  2  McAdam  on 
Landlord  and  Tenant,  p.  1446;  2  Taylor  on 
Landlord  and  Tenant,  section  708,  and  notes ; 
Ireton  v.  Ireton,  C&  Kan.  92,  05,  52  Pac.  74, 
75;  Kieth  v.  Paulk,  55  Iowa,  260,  7  N.  W. 
588.  In  Ireton  v.  Ireton,  the  Kansas  court, 
by  Judge  Allen,  pertinently  says:  "While  the 
general  rule  is  that  a  tenant  is  estopped 
from  denying  the  title  of  his  landlord,  it  was 
an  open  question  in  this  case  whether  the  re- 
lation of  lessor  and  lessee,  ever,  in  fact, 
existed.  It  is  not  claimed  on  behalf  of  the 
plaintiff  that  he  ever  put  his  father  into 
possession  of  the  land  under  this  lease.  His 
father  had  held  possession  from  the  date  of 
the  deed  in  1874  to  the  time  of  the  execution 
of  the  lease  in  1880,  and  he  continued  there- 
after to  occupy  it  as  before.  The  mere  fact 
of  the  execution  of  the  lease  by  the  plaintiff 
would  not  create  an  estoppel." 

The  plaintiffs  do  not  pretend  to  have  ever 
had  the  pedis  posaessio  of  the  land  on  which 
well  No.  32  Is  located.  They  could  not  shut 
their  eyes  though  absent  from  the  state  to 
what  was  going  on  on  their  land  by  adverse 
claimants.  That  well,  as  already  noted,  was 
intended  as  an  offset  to  well  No.  21  on  their 
land.  There  is  evidence  tending  to  show 
that  an  agent  of  theirs,  and  who  was  the 
attorney  in  fact  who  executed  the  lease  on 
behalf  of  Mrs.  Anshutz,  was  present  at  well 
No.  32  when  it  was  completed,  when  the  sign 
was  placed  upon  it,  and  the  pipe  line  laid 
from  it  to  the  other  well  on  the  Wells  tract 
and  that  through  him  the  plaintiffs  had  no- 
tice of  the  adverse  holding  of  the  defend- 
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ants.  His  agency  Is  denied  by  a  deposition] 
Introduced  In  the  cause  by  plaintiffs  after 
the  cause  had  been  submitted  for  final  de- 
cree, but  In  our  view  of  the  case  the  ques- 
tion of  agency  is  Immaterial.  Having  en- 
tered under  the  Wells  lease,  and  drilled  a 
well,  and  attorned  to  them  for  the  oil  for 
more  than  ten  years  before  this  suit,  the  Car-, 
ter  Oil  Company  clearly  would  be  estopped  to 
deny  the  Wells  title.  Their  title  to  the  land 
covered  by  the  well,  if  not  otherwise  good, 
has  become  complete  by  adverse  possession 
of  the  Carter  Oil  Company,  as  their  tenant 
Lloyd  V.  Mills,  68  W.  Va.  241,  69  S.  B.  1094, 
32  L.  R.  A.  (N.  S.)  702,  point  3  of  the  syl- 
labus. It  is  not  pretended  that  the  plaintiffs 
ever  pointed  out  the  line  now  claimed  by 
them  to  the  Carter  Oil  Company  or  anyone 
holding  under  their  lease.  Evidently  they 
did  not  know  where  their  line  was,  and  not 
having  been  put  in  actual  possession  of  the 
land  on  which  the  well  is  located,  and  not 
having  entered  under  the  plaintiffs'  lease, 
but  under  the  Wells  lease,  the  Carter  Oil 
Company  was  not  bound  at  its  peril,  and  dur- 
ing the  ten  years  and  more  of  negligence  on 
the  part  of  plaintiffs,  to  protect  their  in- 
terests. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  affirm  the  decree  below,  and  the  decree 
here  will  be  accordingly. 

LYNCH,  J.,  absent 

WILLIAMS,  X  (dissenting).  I  do  not 
think  the  rules  of  law  which  the  opinion  ap- 
plies to  this  case  are  pertinent  to  the  facts. 
The  oil  company  admits  that  it  went  upon 
both  tracts  of  land  about  the  same  time  in 
1895,  under  the  two  several  leases  made  to 
C.  R.  Deuel,  its  remote  assignor,  by  the  ad- 
Joining  landowners.  It  had  drilled  21  wells 
on  the  Anshutz  tract,  now  owned  by  these 
plaintiffs,  and  31  wells  on  the  Wells  tract, 
before  well  No.  32,  which  it  now  contends  is 
on  the  latter  tract,  was  drilled.  If  that  well 
is  located  on  the  Lockwood  side  of  the  divi- 
sion line  between  the  landowners,  which  the 
opinion  assumes  to  be  the  fact  and  which  I 
do  not  controvert,,  it  was  already  in  posses- 
sion of  that  part  of  the  Lockwood  land  on 
which  it  is  located,  under  the  Anshutz  lease, 
because,  when  the  oil  company  took  posses- 
sion of  the  Lockwood  land  under  that  lease, 
it  took  possession  of  every  foot  of  it  up  to  its 
true  boundaries,  that  was  not  in  the  actual, 
adverse  occupancy  of  some  one  else.  The 
Wellses  were  not  in  possession,  either  actual 
or  constructive,  of  the  land  around  well  No. 
32,  and  therefore  possession  followed  the 
title,  and  when  the  oil  company  went  into 
possession  of  any  part  of  the  Lockwood  tract 
having  the  right  to  drill  anywhere  on  it,  and 
no  adverse  claimant  being  in  the  occupancy 
of  any  part  of  the  tract,  its  possession  ex- 
tended to  the  whole.  The  fact  Is  that  the 
land  on  both  sids  of  the  line  close  to  well 
No.  32  was  rough,  river-hill  lands  and  in 


woods.  No  fence  had  ever  been  built  on 
that  part  of  the  line.  Both  leases  call  for 
tlie  same  boundary  line.  The  Anshutz  lease 
calls  for  the  Wells  land  as  one  of  its  bound- 
ary lines,  and  the  Wells  lease  calls  for  the 
Anshutz  land  as  its  boundary  line.  There- 
fore it  is  not  consistent  with  the  facts  to  say 
that  the  Wellses  put  the  oil  company  in  pos^ 
session  of  the  land  where  well  No.  32  is 
drilled.  There  is  but  one  dividing  line  be- 
tween them;  and,  in  my  opinion,  its  proper 
location  determines  the  rights  of  the  parties. 
The  fact  that  the  line  was  not  marked  on 
the  ground  cannot  affect  the  rights  of  the 
parties.  Its  location  could  easily  Imre  be^ 
a^ertained.  The  maxim,  "id  certain  est 
quod  certum  reddl  potest,"  applies.  Having 
gone  into  possession  under  the  Anshutz  lease, 
the  oil  company  cannot  defeat  the  rights  of 
its  lessor  to  any  part  of  the  leased  premises 
by  sinking  a  well  on  it  as  If  it  was  the  Wells 
land,  and  voluntarily  delivering  royalty  oil 
derived  therefrom  to  them.  The  lessee,  hav- 
ing been  put  in  possession  by  his  lessor,  is 
estopped  to  deny  his  lessor's  title.  Moreover, 
it  is  the  lessee's  duty  to  protect  his  lessor's 
boundaries.  1  McAdam  on  Landlord  and 
Tenant  f  82 ;  1  Taylor  on  Landlord  and  Ten- 
ant (9th  Bd.)  §  179.  The  Wellses  could  not 
have  put  the  oil  company  in  possession  of 
any  part  of  the  Lockwood  land  without  first 
ousting  it  as  Lockwood's  tenant  This  was 
not  done.  But  the  opinion  treats  the  oil 
company  as  having  attorned  to  the  Wellses. 
Granting,  for  argument  sake,  that  paying  roy- 
alty to  the  Wellses  that  ought  to  have  gone  to 
the  Lockwoods,  might  amount  to  an  attorn- 
ment it  still  is  ineffectual  in  this  case,  be- 
cause no  notice  thereof  was  given  to  the 
Lockwoods.  They  lived  in  distant  states, 
and  had  no  representative  on  the  land,  either 
at  the  time  well  No.  32  was  drilled,  or  since. 
The  placing  of  the  words  "Wells  No.  82"  on 
the  walking  beam  was  no  notice  to  them. 
Having  given  no  notice  to  the  Lockwoods  of 
its  attornment  to  a  new  landlord,  the  char- 
acter of  the  oil  company's  possession  never 
changed.  Voss  v.  King,  33  W.  Va.  236,  10  S. 
E.  402.  In  legal  contemplation,  and  in  f^ct 
as  well,  it  was  all  the  time  in  possession  of 
every  inch  of  the  Anshutz  tract  as  Lock- 
wood's  lessee.  ''A  tenant  in  possession  can- 
not disclaim  his  landlord's  title  without 
surrendering  possession  to  him.  He  cannot 
collude  with  and  attorn  to  another  claiming 
a  hostile  title  to  the  prejudice  of  his  land- 
lord." Stover  V.  Davis,  57  W.  Va.  196,  49 
S.  E.  1023. 

"A  tenant  in  possession  under  one  title  can 
make  no  valid  attornment  to  one  not  in 
privity  with  that  title."  1  Taylor  on  Land- 
lord and  Tenant  {  180.  Having  taken  pos- 
session of  plaintiff's  land  for  purposes  of 
drilling  for  oil,  the  oil  company  is  estopped 
to  deny  their  title  during  the  continuance  of 
the  lease.  Voss  v.  King,  supra;  Tiffany  on 
Landlord  and  Tenant  page  178.  The  tenant 
cannot  defend  on  the  ground  that  title  is 
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ontBtandlng  in  another.  Hawes  y.  Shaw, 
100  Masa  187. 

The  oil  company  was  the  lessee  of  hoth 
tracts  of  land,  and  the  Wellses,  the  lessor  of 
one  of  them,  In  the  absence  of  the  lessor  of 
the  other  tract,  or  of  any  one  representing 
them,  undertook  to  locate  the  dividing  line 
between  the  tracts,  and  made  a  mistake  and 
located  well  No.  32  on  Lockwood's  land.  Let 
it  be  regarded  as  an  Innocent  mistake  of 
fact,  then  on  what  principle  of  law  are  the 
Lockwoods  to  be  held  responsible  for  it? 
They  did  not  participate  in  the  mistake;  in 
fact,  they  knew  nothing  of  the  location  of 
the  well  until  shortly  before  bringing  this 
suit.  They  are  not  estopped  to  assert  title 
to  the  land,  or  the  oil  produced  from  it; 
knowledge  is  essential  to  work  an  estoppel. 
Because  of  the  privity  of  relation  between 
them  and  their  lessee  the  Lockwoods  had  a 
right  to  rely  upon  the  oil  company's  account- 
ing to  them  faithfully  for  their  royalty  oil; 
nor  were  they  negligent  in  not  knowing  that 
it  was  not  doing  so,  and  they  were  diligent 
to  assert  their  rights  as  soon  as  the  facts 
became  known.  The  oil  company,  having  ac- 
cepted a  demise  and  possession  under  it  from 
Mr&  Anshuts,  is  estopped  to  deny  her  title. 
Bat  having  attorned,  if  it  can  properly  be 
called  attornment,  to  the  Wellses,  under  a 
mistake  as  to  the  dividing  line  between  the 
lands,  a  mistake  of  fact,  it  is  not  estopped 
to  deny  the  title  of  the  attomee.  De  Wolf  v. 
Martin,  12  R.  I.  533;  Cain  v.  Gimon,  36  Ala. 
168;  Hammons  v.  McClure,  85  Tenn.  65,  2 
S.  W.  87;  Beiridge  v.  Glassey  (Pa.)  7  Atl. 
749 ;  Givens  v.  Mullinax,  4  Rich.  (S.  0.)  500, 
55  Am.  Dec.  706. 

"A  person  having  entered  into  possession 
of  land  under  one,  and  who  was  induced  to 
attorn  to  another  under  the  belief  and  upon 
the  claim  of  the  latter  that  he  has  title, 
when  sued  for  the  rent  by  the  heirs  of  such 
second  landlord,  may  show  In  defense  that 
his  attornment  had  been  procured  by  a  false 
claim  of  title,  and  that  the  rent  had  been 
demanded  and  paid  to  the  landlord  from 
whom  he  derived  his  possession,  as  the  right- 
ful owner."  Anderson  v.  Smith,  63  111.  126. 
"While  a  tenant  cannot  affect  his  landlord's 
interest  by  accepting  a  lease  from  another, 
he  may  by  accepting  two  leases  of  the  same 
premises  for  the  same  time,  estop  himself 
from  denying  the  title  of  either ;  yet  an>  ex- 
ception to  this  rule  is  recognized  where  the 
tenant,  already  in  possession  under  the  first, 
accepts  the  second  under  the  belief,  through 
mistake,  artifice,  or  fraud,  that  the  second 
lessor  is  privy  in  title  with  the  first"  Pet- 
terson  v.  Sweet,  18  IlL  App.  255;  Michigan 
Cent  R.  R.  Co.  v.  Bullard,  120  Mich.  416,  79 
N.  W.  635;  Shearer  y.  Winston,  33  Miss. 
149 ;  Swift  v.  Dean,  11  Vt  323,  34  Am.  Dec. 
693;  Ireton  v.  Ireton,  59  Kan.  92,  52  Pac. 
74;  Bowdish  v.  City  of  Dubuque,  38  Iowa, 
341. 


Again,  assuming  that  the  oil  company  has 
made  a  mistake  in  locating  well  No.  32,  it 
is  dear  that  plaintiffs  were  not  parties  to 
the  mistake  and  in  no  way  induced  it  Who 
then  should  suffer,  if  any  one,  because  of 
the  mistake?  Certiednly  the  one  who  caused 
it,  according  to  a  universally  recognized  equi- 
table rule  that,  where  one  of  two  innocent 
parties  must  suffer,  the  burden  must  rest  on 
him  who  caused  the  mistake.  But  there  is 
no  occasion  for  ^ther  party  in  this  case  to 
suffer.  Because,  if  well  No.  32  is  on  the 
Lockwood  lease,  unquestionably  they  are  en- 
titled to  have  the  oil  company  accoimt  to 
them  for  the  rojralty  oU ;  and  if  it  has  deliv- 
ered it  to  the  Wellses,  under  a  mistake  of 
fact,  it  has  a  right  to  recover  back  the  price 
of  it 

The  location  of  the  dividing  line  being  an 
incidental  fact,  necessary  to  be  determined, 
and  one  in  which  the  Wellses  were  vitally  in- 
terested, the  oil  company  impleaded  them  by 
cross-bill,  making  all  parties  interested  in 
the  determination  of  that  question  parties; 
answers  were  filed  to  the  cross-bill  and  the 
chancellor,  on  final  hearing,  dismissed  both 
the  cross-bill  and  the  original  bill.  I  think 
he  erred  in  both  particulars.  The  oil  com- 
pany, being  the  lessee  of  the  two  adjoining 
tracts,  had  the  right  to  have  the  location  of 
the  dividing  line  determined  in  a  manner 
that  would  be  binding  on  both  its  lessors, 
for  its  future  protection.  I  think  the  case 
has  been  decided  on  a  wrong  principle,  and 
that  plaintiffs  should  have  been  given  the 
relief  prayed  for. 

■"*^^'™  (73  W.  Va.  358) 

DOUTHAT  V.  ROBERTS  et  aL 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Dec.  9,  1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(SyUatus  hy  the  Court) 

1.  Deeds  (|  208*)— Date  of  Deuvebt— Pse- 
BUMPTiON— Rebuttal. 

The  presumption  that  the  date  of  a  deed 
is  the  date  of  its  delivery  may  be  rebutted  by 
evidence,  even  though  only  circumstantial,  that 
the  deed  was  delivered  at  a  time  later  than  its 
date. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  625-^32 ;   Dec.  Dig.  fi  208.*] 

2.  Fbauduubnt  Conveyances  (8  277*)— Con- 

SIDEBATION    FOB   DBED— BUBDEN    OF    PBOOF. 

A  deed  made  by  a  father  to  his  children 
while  he  is  insolvent  is  prima  facie  void  as  to 
existing  creditors,  and  the  burden  is  on  the 
parties  to  the  deed  to  show  otherwise  by  proving 
a  consideration  therefor  deemed  valaable  in  law. 

[Bid.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S§  799,  809-814;  Dec. 
Dig.  {  277.*i 

3.  Bawkbuptct  (S  211*)— Action  by  Tbusteb 
IN  State  Coubt  —  Pebsonal  Judgment 
Against  Bankbupt. 

In  a  suit  in  a  court  of  this  state  by  a  trus- 
tee in  bankruptcy  to  set  aside  a  voidable  trans- 
fer of  property  made  by  the  bankrupt  it  is  er- 
ror of  which  the  bankrupt  may  complain  to  de- 
cree a  personal  judgment  against  him  in  favor 

•For  othMT  cases  ms  um*  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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of  the  tniBtee  for  the  aggregate  of  the  debts 
allowed  in  the  bankruptcy  proceedings. 

[Ed.  Note.--For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §S  321,  323 ;   Dec.  Dig.  {  211.*] 

4.  Bankbuptct  (S  211*)— Action  bt  Tbustkb 
— jubisdiction  of  state  coubt. 

In  such  a  suit  the  state  court  may  set  aflide 
the  transfer  and  thus  vindicate  the  right  of  the 
trustee  to  take  the  property  into  the  bankruptcy 
court  as  assets,  but  it  has  no  province  to  order 
a  sale  of  the  property  and  an  application  of  the 
proceeds  toward  the  payment  of  the  debts  of 
the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent  Di^.  U  321.  323 ;   Dec.  Dig.  |  211.*] 

(Additiondl  Bylldbua  hy  Editorial  Staff.) 
6.  Deeds  ({  56*)— Dblivebt— What  Oonbti- 

TUTES. 

The  question  of  the  delivery  of  a  deed  Is 
one  of  intention,  and  the  delivery  is  ordinarily 
complete  when  the  grantor  manifests  an  inten- 
tion to  make  the  instrument  his  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  117-123.  125 ;   Dec  Dig.  |  66.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Hill  by  R.  S.  Douthat,  trustee,  etc., 
against  H.  W.  Roberts  and  others.  From 
decree  for  plaintiff,  defendants  appeal. 
Affirmed  in  part,  and  reversed  in  part 

L.  L.  Wilson,  of  Huntington,  for  appel- 
lants. Switzer  &  Wlatt  and  J.  P.  Douglass, 
both  of  Huntington,  for  appellea 

ROBINSON,  J.  The  appeal  is  from  a  de- 
cree which  sets  aside,  as  to  creditors,  a  deed 
conveying  real  estate,  and  orders  the  proper- 
ty sold  for  the  payment  of  debta 

The  deed  was  made  by  H.  W.  Roberts  to 
his  four  minor  children,  the  eldest  of  whom 
was  eleven.  It  was  dated  November  4th, 
1906,  but  was  not  recorded  until  December 
30,  190a  During  the  year  190S,  Roberts  In- 
curred the  debts  Involved.  Within  a  mon^h 
after  the  deed  was  recorded,  he  filed  a  vol- 
untary petition  in  bankruptcy,  and  was  ad- 
Judged  a  bankrupt  The  assets  returned  by 
him  were  small  in  comparison  with  the  debts. 
All  the  debts  were  simple  contract  ones. 
The  trustee  In  bankruptcy  was  authorized 
by  an  oi^er  of  the  bankruptcy  court  to  bring 
a  suit  attacking  the  deed  which  Roberts 
made  to  his  children  as  having  no  validity 
against  the  claims  of  his  creditors.  The  suit 
in  which  we  have  this  appeal  was  thereafter 
instituted  by  the  trustee.  The  bill  alleged 
that  the  deed  was  not  delivered  to  the  gran- 
tees by  Roberts  until  the  recording  of  the 
same  operated  as  a  delivery,  that  it  was 
without  consideration  deemed  valuable  in 
law,  and  that  It  was  made  to  hinder,  delay, 
and  defraud  creditors.  Roberts  by  his  an- 
swer denied  all  these  allegations,  to  which 
answer  the  trustee  replied  generally.  The 
Infant  grantees  were  represented  by  guardian 
ad  litem,  who  filed  the  usual  answer  for  them. 
Depositions  were  taken  and  filed  on  behalf 
of  the  trustee.  No  evidence  was  offered  by 
any  of  the  defendants.  On  a  hearing  the 
decree  complained  of  was  entered.   Roberts, 


and  the  Infants  by  their  guardian  ad  litem. 
Join  in  the  appeal. 

[1,  f]  The  evidence  warrants  the  conclusion 
that  there  was  no  delivery  of  the  deed  by 
the  grantor  until  the  recording  operated  as  a 
delivery  to  the  Infant  grantees.  True^  the 
date  of  the  deed  is  presumably  the  date  of 
its  delivery.  But  the  facts  and  circumstances 
In  this  case  sufficiently  repel  the  presumption 
that  the  deed  was  delivered  at  its  date.  The 
acts  of  Roberts  in  relation  to  the  property, 
the  situation  of  the  parties  to  the  deed,  and 
all  the  other  circumstances  surrounding  the 
existence  of  that  instrument,  tend  to  estab- 
lish that  no  delivery  was  made  until  Roberts 
had  incurred  large  Indebtedness  and  was  hope- 
lessly insolvent,  at  which  time  the  grantor 
first  manifested  intention  to  relinquish  the 
deed.  Though  the  evidence  that  the  deed 
was  not  delivered  until  it  was  filed  for  ree- 
ord  is  only  circumstantial,  it  is  dearly  suffi- 
cient to  establish  the  fact,  in  the  absence  of 
anything  to  the  contrary.  The  reasonable 
inference  is  strong  and  unrebutted  that  Rob- 
erts never  expressed  intention  to  part  with 
the  deed  so  as  to  vest  title  in  the  infant 
grantees,  until  the  instrument  was  filed  for 
record  with  a  yiew  of  keeping  creditors  from 
taking  the  property  for  th^r  debts.  "The 
question  of  delivery  Is  one  of  Intention,  and 
the  rule  is  that  a  delivery  is  complete  wh^i 
there  is  an  intention  manifested  on  the  part 
of  the  grantor  to  make  the  instrument  his 
deed."  Devlin  on  Deeds  (2d  Ed.)  sec.  262. 
That  Roberts  manifested  Intention  to  make 
the  Instrument  his  deed  before  the  act  of 
allowing  It  to  be  recorded,  U  fully  negatived. 

[2]  When  the  instrument  became  an  oper- 
ative deed  by  its  delivery,  the  grantor  was 
unquestionably  insolvent  Moreover,  as  the 
pleadings  and  proofs  stand,  the  deed  was 
voluntary  and  therefore  void  as  to  the  debts 
of  the  grantor,  all  of  which  existed  when  the 
conveyance  was  actually  made  by  the  deliv- 
ery of  the  instrument  The  bill  having  at- 
tacked the  deed  as  voluntary,  it  was  incum- 
bent on  the  defendants  to  show  a  considera- 
tion deemed  valuable  in  law.  Eoiight  ▼. 
Nease,  53  W.  Va.  50,  44  &  EL  414,  and  cases 
therein  cited.  They  made  no  effort  to  show 
a  bona  fide  consideration.  Therefore  the 
deed  stood  as  one  prima  facie  void  as  to  the 
creditors  in  whose  behalf  the  trustee  attack- 
led  it,  and  the  decree  annulling  it  as  to  them 
was  rightly  ordered. 

[S]  The  decree,  however,  goes  further.  It 
embraces  a  personal  Jodgmait  against  Rob- 
erts in  favor  of  the  trustee  in  bankruptcy 
for  the  aggregate  sum  of  all  the  debts  allow* 
ed  by  the  bankruptcy  court  against  the  ee- 
tate  of  the  bankrupt  Roberta  oomplains  of 
tMs,  and  there  is  merit  in  his  aastgnment  In 
that  particular.  Nowhere  does  the  federal 
bankruptcy  act  give  the  trustee  resort  to  the 
state  court  for  the  purpose  of  taking  person- 
al Judgment  against  the  bankrupt  on  the 
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claims  of  cieditora.     It  gives  the  tiustee 
resort  to  the  state  court  to  avoid  transfers 
of  property  like  the  deed  of  Roberts  to  his 
children,  and  thus  to  bring  into  the  bankrupt- 
cy court  the  property  as  assets  there  to  be 
administered   toward    the   payment   of   the 
claims  of  creditors.    The  act  gives  the  trus- 
tee title  to  the  property  of  the  bankrupt 
and  the  right  to  go  into  the  state  court  to 
dear 'such  title  from  voidable  transfers.    It 
gives  him  the  right  there  to  sue  for,  recover, 
and  bring  into  the  bankruptcy  court,  the  as- 
sets of  the  bankrupt.    But  it  gives  him  no 
no  other  right  in  the  state  court     It  does 
not  clothe  him  with  the  right  to  a  personal 
Judgment  against  the  bankrupt  on  the  claims 
of  creditors.    Since  the  trustee  does  not  have 
that  right  vested  In  him  by  the  law,  it  was 
clearly  not  proper  to  decree  to  him  what  by 
his  fiduciary  otELce  does  not  belong  to  him. 
The  bankruptcy  act  gives  neither  the  bank- 
rupt court  nor  the  state  court  authority  to 
enter  personal  judgment  in  favor  of  the  trus- 
tee against  the  bankrupt  on  the  claims  of 
creditors.    Those  claims  are  to  be  adjudged 
to  the  creditors  themselves  in  the  bankruptcy 
proceedings.     The   state   court  is  as   well 
bound  by  the  federal  bankruptcy  law  as  is 
the  court  of  bankruptcy.     **The  bankruptcy 
act  is  the  law  of  the  land.    It  is  binding  on 
all    courts."    Maxwell,    Trustee,    v.    Davis 
Trust  Co.,  69  W.  Va.  278,  71  S.  R  270.    What 
that  act  has  not  given  to  a  trustee  in  bank- 
ruptcy   no    court    can    properly    give    him. 
Clearly,  Roberts  may  complain  of  the  person- 
al judgment  against  him  in  favor  of  one 
who  has  shown  no  right  to  the  same.    Under 
what   provisions  of  the   bankruptcy  act  is 
this  personal  judgment  of  the  state  court  in 
favor  of  the  trustee  to  be  carried  into  the 
bankruptcy  court,  the  assets  applied  thereto, 
and    the    bankrupt    discharged    therefrom? 
Roberts,    having    invoked    the    bankruptcy 
court,  is  entitled  to  have  all  adjudication  on 
claims  against  him  made  therein  under  the 
systematic  and  beneficial  provisions  of  the 
federal  law  governing  the  same. 

[4]  The  decree  goes  still  further  and  or- 
ders the  property  to  be  sold  by  special  com- 
missioners, for  cash  and  deferred  payments, 
and  the  proceeds  to  be  applied  by  those  com- 
missioners to  the  payment  of  the  debts  and 
demands  proved  in  the  bankruptcy  court 
And  all  this,  notwithstanding  the  bill  plainly 
shows  the  pendency  of  the  bankruptcy  pro- 
ceedings. The  bankruptcy  act  gives  the  state 
conrt  no  such  power  of  aiding  in  the  sale 
and  administration  of  the  assets  of  the  bank- 
rupt Perhaps  it  will  be  said  that  the  trus- 
tee or  the  bankruptcy  court  is  not  complain- 
ing- But  the  bankrupt  is.  He  is  entitled  to 
have  his  assets  sold  and  administered  in  the 
fomm  which  he  sought  for  that  purpose  and 
to  have  the  benefit  of  the  regular,  eflident, 
and  prompt  proceedings  thereunto  appertain- 
ing*   By  the  bankruptcy  act,  the  state  court 


is  given  jurisdiction  to  aid  the  bankruptcy 
court  in  getting  in  the  assets  of  the  bank- 
rupt—in asserting  the  title  of  the  trustee 
thereto.  The  act  does  not  provide  for,  nor 
does  it  ordinarily  contemplate,  the  aid  of  the 
state  court  in  the  sale  and  administration  of 
the  bankrupt's  assets.  The  state  court  cer- 
tainly has  no  right  to  entrench  upon  the  pre- 
viously invoked  jurisdiction  of  the  court  of 
bankruptcy  over  the  protest  of  the  bankrupt, 
who  is  entitled  to  the  administration  and 
adjudication  vouchsafed  to  him  by  the  fed- 
eral law. 

In  so  far  as  the  decree  complained  of  sets 
aside  and  avoids  as  to  creditors  the  deed 
made  by  Roberts  to  his  children  the  same 
win  be  affirmed.  In  all  other  respects  the  de- 
cree will  be  reversed  and  wholly  set  aside. 
Thus  the  trustee,  as  far  as  the  rights  of 
creditors  is  concerned,  is  given  title  to  the 
property  which  Roberts  sought  to  set  over 
to  his  children,  so  that  the  same  may  be 
taken  into  the  court  of  bankruptcy  and  there 
dealt  with  as  assets  of  the  bankrupt  pursu- 
ant to  the  bankruptcy  law. 


(73  W,  Va.  503) 

ROCK  HOUSE  FORK  LAND  00.  v.  GRAY 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1914.     Rehearing  Denied 

Feb.  12,  1914.) 

(8yllahu$  hy  the  Court,) 

1.  PuBuo  Lanos  (8  186*)— Inclusive  Grant 
—Location  of  Lands— Bubdbn  of  Proof. 

Where  there  are  specific  reservations,  and 
also  general  reservations,  in  an  inclusive  grant, 
if  plaintiff  would  recover  thereon  he  must  lo- 
cate the  specific  reservations,  and  also  prior 
claim  or  claims  in  quantity  sufficient  to  equal 
the  general  reservations,  excluding  defendants 
land,  after  which  the  burden  Is  on  defendant 
to  show  that  his  land  is  within  the  reservation 
of  the  grant 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  I  599 ;  Dec  Dig.  {  186.»] 

2.  PuBuo  Lands  (|  186*)— Inglusivb  Grant 
—Location  of  Lands. 

In  locating  such  inclusive  entries,  surveys 
or  grants,  if  one  or  more  of  such  entries  con- 
tains a  general  indefinite  description,  susceptible 
of  an  interpretation  which  would  include  a  much 
larger  acreage  than  that  called  for,  and  land 
preferred  in  a  subsequent  survey  or  grant,  but 
by  the  survey  thereof  and  as  interpreted  by 
the  surveyor  the  land  in  controversy  is  not  so 
included,  plaintiff,  in  so  locating  the  preferred 
lands  in  such  indnsive  survey  or  grant  is  not 
bound  by  the  general  indefinite  description  in 
such  prior  entry  or  entries,  but  satisnes  said 
rule  of  evidence  by  locating  such  preferred  lands 
according  to  the  survey  thereof. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  599 ;   Dec.  Dig.  %  186.*] 

3.  PuBuc  Lands  (I  186*>— Inclusive  Grant 
—Construction— Location  of  Lands. 

Though  the  reservation  in  the  grant  of  such 
inclusive  survey  is  general  in  terms,  and  not 
specific  of  the  preferred  lands,  nevertheless  if 
the  grant  refers  to  the  survey,  and  the  sur- 
vev  on  which  the  grant  is  based  contains  spe- 
cific and  also  general  reservations,  the  survey 
will  be  treated  as  a  part  of  the  grant,  including 
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the  special  as  well  as  the  general  reservations, 
and  the  grant  construed  accordingly. 

[Ed.  Note.— For  other  cases,  see  Public  Lrands, 
Cent.  Dig.  §  599;   Dec.  Dig.  §  186.*1 

4.  Ejectment  (S  86*)  —  Inclusive  Geant  — 

PlRooF  OF  Location. 

Plaintiff  in  an  action  to  recover  lands  claim- 
ed under  such  inclusive  grant  must  fail  on  de- 
murrer to  his  evidence,  if  he  omits  to  locate  any 
one  or  more  of  such  preferred  entries  or  sur- 
veys, or  any  other  lands  excepted  in  other  deeds 
or  grants  under  which  he  claims  title  to  the  land 
sued  for. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  SS  238-246;    Dec.  Dig.  §  86.*] 


5.  EVtecthent  (§  86*)  —  Inclusive  Grant  — 
Burden  of  I^oof. 

Where  a  deed  after  describing  by  exterior 
boundaries  the  larger  tract,  and  as  a  further  de- 
scription of  the  land  granted,  says,  "containing 
by  actual  survey  and  estimate  twelve  thousand 
six  hundred  and  twenty-five  (12,025)  acres,  eai- 
cluHve  of  all  prior  sales  and  grants,  and  aUo 
excepting  the  portion  of  the  Archie  B.  Stover 
Improvement  that  lies  within  these  bounds,  ac- 
cording to  the  survey  made  by  John  McVey^ 
surveyor/*  all  such  "prior  sales  and  grants* 
will  be  construed  as  exceptions,  to  be  located 
and  proved  as  well  as  such  "Stover  Improve- 
ment,** and  omission  to  do  so  by  plaintiff  claim- 
ing under  such  inclusive  deed,  and  suing  to  re- 
cover lands  embraced  tbanein,  will  on  demurrer 
to  his  evidence  be  defeated  in  his  action.  Dis- 
tinguishing Rowland  Land  Go.  v.  Barrett,  70 
W.  Va.  703,  75  S.  E.  57. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S{  238-246 ;   Dec.  Dig.  S  86.*] 

6.  Judgment  (S  680*)— Parties— Trespass. 

A  decree  in  equity  perpetuating  an  injunc- 
tion against  defendant  from  trespass  and  the 
cutting  of  timber  on  land  is  not  binding  on  a 
co-tenant  or  tenant  in  common,  not  a  party,  and 
against  whom  no  allegation  is  made  in  the  bill. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1201 ;   Dec.  Dig.  §  680.*] 

7.  Adverse  Possession  (8  63*)  —  Inclusive 
Grant— Proof  of  Location. 

Where  plaintiff  claims  under  such  inclu- 
sive grants  or  deeds,  and  fails  to  so  locate  the 
preferred  or  excepted  lands,  proof  of  possession 
of  a  small  tract  within  the  exterior  boundaries 
of  the  larger  tract  by  one  claiming  under  an 
executory  contract  from  a  previous  owner  or 
claimant  of  such  large  tract,  will  not,  within 
the  rule  of  Core  v.  Faupel,  24  W.  Va.  238,  and 
State  V.  Harman,  57  W.  Va.  447.  50  S.  E.  828, 
aid  plaintiff's  title,  or  excuse  his  omission  to 
locate  the  tracts  excepted  or  reserved  in  the 
grants  and  deeds  under  which  he  claims. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  §§  333-357;  Dec.  Dig.  § 
63.*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  the  Rock  House  Fork  Land  Com- 
pany against  Giles  T.  Gray  and  others.  Judg- 
ment for  plaintifr,  and  defendants  bring  er- 
ror.   Reversed  and  entered. 

J.  Q.  Hutchinson,  Farley  &  Ward,  and  Mc- 
Ginnis  &  Hatcher,  all  of  Beckley,  for  plain- 
tiffs In  error.  File  &  File,  of  Beckley,  for 
defendant  in  error. 

MILLER,  J.  In  ejectment,  on  demurrer  by 
defendants  to  plaintiff's  evidence,  and  a  con- 
ditional verdict  of  the  Jury,  the  court  below 
gave  Judgment  for  plaintiff,  and  that  It  re- 
cover of  defendants  possession  of  the  34.7 


acres  of  land  sued  for.  A  writ  of  error  to 
that  judgment  was  awarded  here  on  the 
petition  of  the  defendant  John  W.  Gray. 

[1]  On  the  trial  plaintiff  undertook  to  de- 
raign  title  down  through  many  mesne  grants 
and  conveyances,  beginning  with  a  grant  to 
De  Witt  Clinton,  dated  February  17,  1796, 
for  130,000  acres,  excepting  126,000  acres  of 
prior  claims,  which,  as  the  grant  redtes, 
having  preference  by  law  to  the  warranto 
and  rights  upon  which  that  grant  was  found- 
ed, liberty  was  thereby  reserved  to  carry 
them  into  grant  or  grants. 

This  grant  refers  for  Its  foundation  to  the 
survey  for  Austin  Nichols,  and  some  of  the 
questions  here  presented  are  the  same  dealt 
with  in  the  recent  case  of  William  James* 
Sons  Co.  V.  Crouch,  79  S.  EL  815,  817. 

The  entries  and  survey  on  which  this 
Clinton  grant  was  founded  are  dated  respec- 
tively, the  first  entry,  for  |90,000  acres, 
March  28,  1795;  the  second  entry,  for  40,000 
acres,  April  28,  1795;  the  survey.  May  28, 
1795.  This  survey,  after  describing  the  ex- 
terior boundaries  the  same  as  in  the  grant, 
contains  this  provision  or  memorandum:  **An 
allowance  of  126,000  acres  is  made  with  the 
calculation  of  the  area  of  this  plat  for  prior 
claims  entries  within  the  boundary  thereof 
a  part  of  which  is  31,356  acres  entered  for 
Andrew  Reld  and  John  Stuart  the  1st  day  of 
Nov.  1794  also  9,730  acres  entered  for  Thom- 
as Edgar  the  4th  of  March,  1795,  also  5,000 
acres  entered  for  Andrew  Reld  the  20th  of 
March,  1795,  also  2,000  acres  entered  in  two 
entries  for  Wm.  Runnick,  Wm.  Morris,  and 
Robert  James  November  14, 1794." 

With  reference  to  entries,  surveys  and 
grants  introduced  in  evidence  and  the  aid 
of  the  oral  testimony  of  surveyors,  and  oth- 
er witnesses,  plaintiff  undertook  to  locate 
within  the  exterior  boundaries  of  the  Clinton 
grant  as  the  prior  or  excepted  claims  refer- 
red to  therein  various  tracts  in  all  aggre- 
gating 146,321)^  acres,  among  them  a  Thom- 
as Edgar  tract  (overlap)  of  6,764^  acres,  a 
Runnick,  Morris  and  James  tract  of  1,500 
acres,  and  an  Andrew  Reld  tract  of  5,000 
acres.  These  three  tracts,  as  will  be  observ- 
ed, are  of  those  referred  to  in  the  survey  for 
Austin  Nichols,  on  which  the  Clinton  grant 
rests. 

Plaintifl  did  not  undertake  to  locate  the 
31,356  acre  entry  of  Reld  and  Stuart,  nor 
one  of  the  entries  supposedly  for  500  acres, 
of  Runnick,  Morris  and  James,  referred  to  In 
said  survey.  It  is  insisted  by  defendants 
that  plaintiff  was  bound  to  so  locate  this  and 
all  excepted  boundaries  as  a  condition  of 
recovery,  and  failure  to  do  so  is  the  first 
ground  assigned  for  reversal,  relying  on 
Stockton  V.  Morris,  39  W.  Va.  432,  19  S.  £. 
531. 

To  this  proposition  it  is  replied  that  as  the 
exception  in  the  Clinton  grant  is  general, 
not  spedflc,  of  126,000  acres,  plaintiff  suffi- 
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d^itly  complied  with  the  rule  of  Stockton  v. 
Morris,  by  locating  within  the  exterior  bound- 
aries of  that  grant  prior  entries  and  grants 
exceeding  in  the  aggregate  the  acreage  pre- 
ferred. The  rule  of  Stockton  v.  Morris,  su- 
pra, Is  that  where  there  are  spedflc  reserva- 
tions and  general  reserrations  In  an  inclusive 
grant,  if  he  would  recover  thereon  plaintiff 
must  locate  the  specific  reservations,  if  any, 
and  also  prior  claim  or  claims  in  quantity 
sufficient  to  equal  the  general  reservations, 
excluding  the  land  of  defendant,  after  which 
the  burden  is  on  defendant  to  show  that  his 
land  is  within  the  reservations  of  the  grant 

At  the  close  of  plaintiffs  evidence  and  be- 
fore demurring  thereto  defendants  introduc- 
ed, as  the  only  evidence  on  their  behalf,  a 
certified  copy  of  the  entry  by  Reld  and  Stu- 
art of  November  1,  17»4,  for  31,356^  acres, 
and  then  proved  by  one  of  the  surveyors  that 
the  land  in  controversy  would  fall  within  the 
boundaries  of  the  general  description  given 
in  that  entry. 

But  plaintiff  had  already  proved  that  this 
entry  and  that  of  5,000  acres  of  March  20, 
1795,  made  by  Andrew  Reld,  both  referred 
to  in  the  survey  covered  by  the  Clinton 
grant,  had  not  been  carried  into  completed 
survey  until  April  27,  1796,  and  then  as  a 
combined  acreage  of  36,356%  acres,  and  as 
so  surveyed  and  subsequently  carried  into 
the  grant  to  Andrew  Reld  the  survey  did  not 
cover  any  of  the  land  in  controversy.  And 
it  is  claimed  by  plainUfTs  counsel  in  argu- 
ment, that  in  so  far  as  the  entry  of  31,356% 
acres  as  covered  by  the  subsequently  com- 
bined survey  lies  within  the  exterior  bound- 
aries of  the  Clinton  survey  and  grant,  it 
would  have  the  right  to  add  that  acreage, 
if  need  be,  to  the  aggregate  acreage  proved 
by  it,  as  one  of  the  preferred  tracts  in  the 
Clinton  grant  We  think  plaintiff  would  have 
that  right  to  the  extent  that  the  boundaries 
are  defined  and  as  to  any  portion  of  the 
land  entered  situated  within  the'  inclusive 
survey  relied  on. 

We  are  also  of  opinion  that  as  this  survey 
specifically  excepts  this  and  certain  other 
boundaries^  and  is  referred  to  in  the  grant, 
though,  as  held  in  William  James'  Sons  Co. 
V.  Crouch,  the  exception  in  the  grant  is  gen- 
eral, plaintiff,  when  the  survey  is  produced, 
would  be  required  to  locate  the  specifically 
excepted  boundaries  in  the  survey,  and  then 
as  required  by  the  rule  of  Stockton  v.  Mor- 
ris, supra,  locate  enough  other  lands,  prefer- 
red in  survey  and  grant,  to  make  up  the 
aggregate  of  acreage  preferred.  This  seems 
plain. 

[2]  But  how  will  the  application  of  this 
rule  to  the  case  at  bar  help  defendants'  posi- 
tion? William  James'  Sons  Co.  v.  Crouch, 
and  authorities  cited  therein,  hold,  with  ref- 
erence to  the  two  entries  making  up  the 
36,356%  acre  survey,  that  their  descriptions, 
according  to  the  evidence  of  the  surveyors, 
were  susceptible  of  an  interpretation  that 
would  include  three  times  the  quantity  of 


land  called  for,  and  for  that  reason  might  be 
void  for  uncertainty,  under  Harper  &  Wes- 
ton V.  Baugh,  9  Grat.  (Va.)  508.  And  accord- 
ing to  the  uncontradicted  evidence  these  en- 
tries as  so  interpreted  and  surveyed  prelim- 
inary to  the  grant  to  Reld,  on  March  27, 
1797,  though  within  the  exterior  boundaries 
of  the  Clinton  grant  do  not  include  the  land 
in  controversy.  We  are,  therefore,  of  opin- 
ion that  plaintiff  having  so  located  these  two 
entries  as  surveyed  and  granted  is  not  iUIect- 
ed  by  the  evidence  of  the  original  entry,  and 
that  it  might  include  in  its  general  descriiv- 
tion  the  land  sued  for,  and  that  it  has  the 
right  to  have  added  to  the  total  acreage  of 
preferred  lands  the  acreage  covered  by  the 
survey  and  grant  to  Reld. 

[8, 4]  The  next  point  made  is  that  though  it 
located  within  the  Clinton  boundary  the  1,500 
acre  entry  of  Runnlck,  Morris  and  James, 
plaintiff  wholly  failed  to  locate  the  other 
entry  of  500  acres,  the  residue  of  the  2,000 
acres  preferred  in  the  Austin  Nichols  sur- 
vey, and  that  plaintiff  must  fail  for  this  rea- 
son. Relying  on  William  James'  Sons  Co. 
V.  Crouch,  supra,  plaintiiTs  counsel  reply, 
that  as  the  exception  in  the  Clinton  grant  i& 
general,  not  specific,  it  has  satisfied  the  rule 
of  Stockton  V.  Morris,  by  showing  inclusive 
entries,  surveys  and  grants  aggregating  more 
than  the  preferred  boundaries,  and  that  it 
was  not  bound  to  locate  the  500  acre  Run- 
nick,  Morris  and  James  entry  specifically 
preferred  in  the  survey.  In  the  William 
James'  Sons  Co.  v.  Crouch  case  the  Austin 
Nichols  survey,  though  referred  to  in  the 
grant,  was  not  produced  or  put  in  evidence, 
and  the  exception  in  the  grant  so  disconnect- 
ed from  the  survey  was  construed  as  general 
and  not  specific.  But  in  this  case  the  sur- 
vey was  put  in  evidence  by  plaintiff  itself, 
and  it,  the  basis  or  foundation  for  the  grant, 
contains  the  specific  exceptions.  The  gen- 
eral rule  is  that  a  plat  or  survey  or  other 
writing  referred  to  in  another  deed  or  grant 
as  descriptive  of  the  thing  granted,  or  for  the 
purpose  of  any  limitation  or  reservation,  be- 
comes as  much  a  part  of  such  deed  or  grant 
quoad  that  purpose  as  if  incorporated  therein 
and  should  be  read  in  connection  therewith. 
Hutchinson  on  Land  Titles,  sections  517,  518 ; 
Snooks  V.  Wingfield,  52  W.  Va.  441,  445,  44 
S.  E.  277 ;  2  Devlin  on  Deeds  (3d  Ed.)  section 
1020.  In  this  case  the  grant  makes  two  ref- 
erences to  the  survey,  the  first  in  the  premis- 
es, the  other  in  the  excepting  clause.  When 
that  survey  is  read  into  the  grant,  as  we 
think  it  must  be,  we  have  exactly  the  kind 
of  a  case  presented  in  Stockton  v.  Morris,  a 
grant  containing  specific  and  also  general 
reservations,  and  one  for  the  application  of 
the  same  rules,  including  the  rule  requiring 
the  location  of  the  specifically  excepted  lands. 
Plaintiff  having  failed  to  locate  the  500  acres 
of  the  Runnlck,  Morris  and  James  entry, 
one  of  those  specifically  excepted,  must  fail 
on  defendants'  demurrer  to  the  evidence,  for 
how  can  we  say  that  the  land  sued  for  was 
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not  a  part  of  the  land  excepted  In  tbat  grant? 
We  can  not  do  so.  And  until  that  exception 
was  located  defendants  had  not  the  burden 
cast  upon  them  of  showing  that  the  land  in 
controversy  was  within  the  excepted  bound- 
ary. In  Mills  V.  Edgell,  69  W.  Va.  421,  424, 
71  8.  E.  574,  we  decided,  in  a  case  presenting 
facts  similar  to  this  case,  that :  "A  plaintiff 
in  ejectment,  claiming  title  under  a  deed 
which  excepts  certain  parcels  of  land  out  of 
the  tract  therein  described,  and  seeking  re- 
covery of  only  a  small  part  of  such  t)oundary, 
must  identify  the  land  in  controversy  as  his 
by  proving  it  to  be  within  the  lines  of  the 
tract  granted,  subject  to  exceptions,  and  out^ 
side  of  the  excepted  parcels.*' 

In  this  connection  we  are  disposed  to  hold, 
and  for  the  same  reason,  that  plaintiff  must 
fail  for  its  failure  to  also  locate  the  800 
acres,  which  we  think  >constituted  an  excep- 
tion in  the  deed  from  Samuel  Stodcing  and 
wife  to  Prancjs  Granger,  of  November  30, 
1848.  Reference  in  this  deed  to  this  tract 
previously  granted  is  more  than  a  mere  re- 
cital of  an  outstanding  title.  It  must  be 
read  in  connection  with  the  provision -in  the 
granting  clause,  which,  in  defining  what  is 
intended  to  be  granted,  says,  that  the  pur- 
poses of  the  grantors  is  to  grant  what  had 
not  theretofore  been  granted.  As  the  Bailey 
tract  had  been  previously  granted,  it  was 
not  by  the  deed  conveyed  and  constituted  an 
exception  to  the  grant,  and  the  case  falls 
clearly  within  the  rule  respecting  excepted 
boundaries.  The  rule  of  Wilson  v.  Braden, 
48  W.  Va.  196,  36  S.  B.  867;  Parkersburg 
Industrial  Co.  v.  Schultz,  43  W.  Va.  470,  27 
8.  E.  2S5;  and  Maxwell  v.  Cunningham,  60 
W.  Va.  298,  40  S.  E.  499,  respecting  proof  by 
defendant  of  outstanding  titles,  relied  on  by 
plaintiff,  can,  therefore,  have  no  application. 

[5]  The  same  rule  must  be  applied  also  to 
the  deed  from  Winthrop  and  others  to  Bond, 
of  January  5th,  1888.  This  grant,  in  its  de- 
scription of  the  land  conveyed,  covers  the 
exterior  boundaries  of  a  larger  tract,  but  as 
descriptive  of  the  land  actually  conveyed, 
says  ''containing  by  actual  survey  and  esti- 
mate twelve  thousand  six  hundred  and  twen- 
ty-flve  (12,625)  acres,  excluHve  of  all  prior 
sales  and  grants,  and  also  excepUnff  the  por- 
tion of  the  Archie  B.  Stover  Improvement 
that  lies  within  these  bounds,  according  to 
the  survey  made  by  John  McVey,  surveyor." 
Plaintiff  did  locate  the  Stover  tract;  why 
was  it  not  also  required  to  locate  all  prior 
sales  and  grants?  They  were  exceptions 
from  the  grant  as  hy  the  very  language  of 
thie  deed  the  Stover  "Improvement"  was 
"also"  an  exception.  The  clause  in  the  ha- 
bendums  of  the  deeds  of  the  commissioner 
of  school  lands,  involved  in  Rowland  Land 
Co.  V.  Barrett,  70  W.  Va.  703,  75  S.  E.  57, 
relied  on  by  plaintiff,  was  "Subject,  however, 
to  the  rights  of  occupant  claimants  according 
to  the  provisions  of  the  several  acts  of  the 
assembly  relating  thereto."  This  clause,  as 
was  there  held,  is  not  an  exception;   but  a 


conveyance  subject  to  the  prior  rights  of 
claimants,  distinguishing  tbat  case  from  this, 
and  from  Stockton  v.  Morris,  supra. 

Another  point  made  for  reversal  is  that 
the  three  Rutter  and  Etting  patents,  one  for 
4,160  acres,  another  for  overlap  of  62,000 
acres,  and  the  third  for  an  overlap  of  10,956 
acres,  previously  granted,  but  surveyed  but 
a  few  days  subsequent  to  the  date  of  the  Aus- 
tin Nichols  survey,  and  aggregating  77,116 
acres  proved  as  lying  within  the  survey  and 
grant  to  Clinton,  cannot  be  relied  on  as 
boundaries  excepted,  or  in  making  up  the  ag- 
gregate of  preferred  lands,  as  was  permitted 
on  the  trial  below.  The  grants  for  the  lands 
refer  to  the  surveys,  but  not  to  any  previous 
entries  thereof,  as  possibly  antedating  the 
surveys,  and  as  made  and  existing  prior  to 
the  date  of  the  Austin  Nichols  survey.  It 
seems  to  be  conceded  by  both  sides  that  if  the 
warrants  were  issued  for  military  services 
no  entries  were  required.  Nevertheless  may 
entries  not  have  been  made,  on  which  these 
surveys  were  made?  It  is  furthermore  con- 
tended by  plaintiff's  counsel,  that  as  these 
surveys  and  the  Austin  Nichols  survey  were 
so  nearly  related  in  time,  and  that  both  must 
have  been  in  progress  at  one  and  the  same 
time,  and  as  the  grants  for  the  former  pre- 
ceded the  grant  to  Clinton,  and  the  warrants 
therefor  antedate  the  warrants  and  entries 
on  which  the  Nichols  survey  was  made,  they 
must  have  been  intended  as  a  part  of  the 
excepted  lands.  As  it  is  not  necessary  to  the 
disposition  of  this  case  that  we  should  pass 
upon  these  questions  we  are  disposed  to  leave 
them  open  for  decision  when  the  necessity 
therefor  may  be  hereafter  presented.  Unless 
these  Rutter  and  Etting  lands  are  included 
plaintiff  failed  to  prove  inclusive  bonndaries 
aggregating  the  126,000  acres  preferred. 
Other  questions  presented  in  reference  to 
plaintiff's  title  papers  which  may  or  may  not 
have  merit  are  likewise  passed  as  not  essen- 
tial to  the  decision  of  this  case. 

[6]  But  plaintiff  relies  on  proof  of  a  prior 
adjudication,  against  John  Hawley,  one  of 
the  defendants;  also  possession.  The  ad- 
judication reUed  on  is  a  decree  of  the  circuit 
court  of  Raleigh  County,  pronounced  August 
10,  1907,  in  a  suit  of  the  White  Stick  Coal 
Co.  V.  Hawley,  at  a  special  term  thereof 
called  by  the  regular  Judge,  the  record  where- 
of was  introduced  by  plaintiff  as  part  of  its 
chain  of  title,  perpetuating  a  prior  injunc- 
tion and  restraining  Hawley,  his  agents  and 
employes  from  cutting,  destroying  and  remov- 
ing the  trees  and  timber  from  the  tract  of 
land  described  in  the  bill  and  here  sued  for, 
and  from  removing  the  timber  and  saw  logs 
therefrom,  as  set  forth  In  the  bill.  This  de- 
cree was  upon  default,  on  bill  taken  for  con- 
fessed; but  there  was  no  decree  otherwise 
adjudicating  title,  nor  was  there  any  award 
of  process  for  possession.  That  hill  alleged 
ownership  and  possession  in  plaintUT,  and 
trespass  and  insolvency  of  defendant.  Plain- 
tiff in  this  suit  derived  title  to  the  land  sued 
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for  immediately  from  the  Beftver  Coal  Co., 
which  had  previously  obtained  a  deed  from 
the  White  Stick  Coal  Co.,  plaintiff  in  that 
fiuit.  According  to  deeds  introduced  by  plain- 
tiff defendant  Hawley  had  not  acquired  title 
or  claim  of  title  to  the  land,  or  any  part  of 
it  untU  July  9th,  1907,  after  the  suit  and 
just  before  the  decree  in  August  following, 
and  then  by  deed  from  John  W.  Gray  and 
Emma,  his  wife,  for  only  an  undivided  half 
interest  therein.  Neither  Gray,  defendant 
here,  nor  his  wife,  were  defendants  to  that 
suit  Not  having  been  a  defendant,  what- 
ever the  effect  of  that  decree,  as  an  adjudica- 
tion, it  could  not  bind  Gray,  plaintiff  in  er- 
ror here.  The  bill  contained  no  allegation 
respecting  Gray  nor  his  title,  and  this  is  an- 
other reason  why  he  would  not  be  bound  by 
that  decree.  6  Ency.  Dig.  Va.  &  W.  Va.  Rep. 
291.  If,  as  held  in  Bensimer  v.  Fell,  35  W. 
Va.  15,  12  S.  B.  1078,  29  Am.  St  Rep.  774,  a 
grantee  is  not  affected  by  a  Judgment  against 
his  grantor  after  conveyance,  though  privy 
in  estate,  how  can  it  be  said  that  a  grantor 
is  bound  by  a  decree  against  his  vendee,  after 
conveyance,  in  a  suit  to  which  he  was  not  a 
party,  and  as  to  whom  no  allegation  was 
made,  and  as  to  land  or  interest  in  land  not 
conveyed?  A  Judgment  binds  only  parties 
and  piivles,  not  strangers  to  it  Smith  v. 
White,  63  W.  Va.  472,  60  S.  B.  404,  14  U  R. 
A.  (N.  S.)  580.  And  though  co-heirs  or  co- 
tenants,  as  a  general  rule,  a  Judgment 
against  one  of  them  will  not  bind  the  others 
not  partlea  Chapman  v.  Chapman,  1  Munf. 
(Va.)  398. 

It  is  insisted  by  defendants'  counsel,  more- 
over, that  the  court  was  without  Jurisdiction 
in  equity  to  pronounce  the  decree  against 
Hawley,  under  the  rule  of  Freer  v.  Davis, 
52  W.  Va.  1,  43  S.  B.  164,  59  L.  R.  A.  556,  94 
Am.  St  Rep.  895,  and  that  for  this  reason 
also  the  decree  is  not  binding  on  Hawley. 
If  Hawley  had  appeared  in  that  case  and  set 
up  adverse  title  the  court  would,  under  the 
rule  in  that  case,  have  been  without  Juris- 
diction perhaps  to  try  title  or  adjudicate  the 
legal  rights  of  the  parties. 

[7]  Lastly,  as  to  the  question  of  possession 
relied  on  by  the  plaintiff  in  error.  That  pos- 
eeesion  is  the  alleged  possession  of  one  James 
M.  Bailey,  of  a  tract  of  75  acres,  purchased 
from  Alfred  Beckley,  attorney  in  fact  for  the 
Grangers,  in  1876.  It  is  claimed  that  this 
tract  and  a  tract  of  52  acres,  purchased  by 
Bailey  from  McCreery,  commissioner,  No- 
vember 18, 1873,  and  the  tract  in  controversy 
In  this  suit  are  all  within  the  boundaries  of 
the  12,625  acre  tract  covered  by  the  deed 
from  Winthrop  to  Bond,  above  referred  to, 
and  that  as  Bailey  took  possession  under  said 
contract  without  deed,  of  the  75  acre  tract 
baving  a  common  comer  with-  the  52  acre 
tract  and  with  the  tract  in  controversy,  his 
possession  was  that  of  the  Grangers  under 
whom    plaintiff    claims,    which    possession, 


from  1876,  when  he  purchased  the  76  acres, 
until  the  year  1901,  ripened  that  possession 
into  good  title  in  the  Grangers,  predecessor 
of  the  plaintiff,  upon  the  principles  declared 
in  Core  v.  Faupel,  24  W.  Va.  238,  State  v. 
Harman,  57  W.  Va.  447,  50  S.  B.  828,  Moore 
V.  Douglass,  14  W.  Va.  708,  and  Duff  v.  Good, 
24  W.  Va.  682.  But  this  theory  of  title  by 
possession  assumes  that  the  75  acre  tract, 
as  well  as  the  52  acre  tract  and  the  tract  in 
controversy,  were  in  fact  within  the  bound- 
ary of  the  12,625  acre  tract  and  that  the 
numerous  sales  of  smaller  tracts  by  the 
Grangers  and  the  Bonds,  and  deeds  therefor, 
had  not  so  disconnected  the  75  acre  tract  as 
to  cut  it  entirely  off  from  the  remaining  con- 
tiguous lands  of  the  larger  tract  as  to  sever 
the  possession  of  the  three  tracts ;  and  also 
that  these  smaller  tracts  and  particularly 
the  tract  in  controversy  were  not  parts  of 
some  one  of  the  numerous  tracts  preferred 
out  of  the  Clinton  survey,  which  the  plaintiff 
failed  to  locate,  or  within  some  of  the  bound- 
aries excepted  in  the  subsequent  deeds  to 
which  we  have  referred.  As  we  have  al- 
ready concluded  plaintiff  must  fail  here  tor 
its  omission  to  locate  the  500  acre  entry  of 
Runnick,  Morris  and  James,  and  other  lands 
excepted  in  subsequent  conveyances,  we  can- 
not say  that  the  75  acres,  or  the  52  acres, 
or  the  34.7  acres  in  controversy,  constituted 
any  part  of  plaintiff's  lands.  If  plaintiff  had 
good  title  by  the  Clinton  grant  and  subse- 
quent deeds,  its  title  would  prevail  over  that 
of  defendants  without  reference  to  Bailey's 
possession.  Without  good  title  under  that 
grant  no  possession  of  Bailey  of  the  75  acres, 
however  long  continued,  would  give  plaintiff 
good  title  to  the  land  in  controversy. 

For  the  foregoing  reasons  we  are  of  opin- 
ion to  reverse  the  Judgment  below  and  to 
enter  such  Judgment  here  as  the  circuit  court 
should  have  entered,  adjudging  the  law  on 
the  demurrer  to  be  for  the  defendants,  sus- 
taining the  demurrer,  and  that  plaintiff  take 
nothing  by  its  action,  and  that  defendants 
recover  their  costs  In  the  circuit  court  and 
that  the  plaintiff  in  error,  John  W.  Gray, 
recover  of  the  defendant  in  error,  Rock 
House  Fork  Land  Company,  his  cost  about 
the  prosecution  of  his  writ  of  error  in  this 
court  in  this  behalf  expended. 

as  W.  Va.  299) 

STAFFORD  v.  JONES  et  aL 

HOCKBNSMITH  WHEEL  ft  BnNE  CAR  CO. 

v.*  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  2,  1013.    Rehearing  Denied 

Feb.  12,  1914.) 

(SyllahuM  hy  the  Court.) 

1.  CBEDrroBS'  Suit  ({  49*)— Oboeb  of  Revbb- 

ENCE— Sufficiency. 

The  following  clause  in  a  decree,  made  in 
a  judgment  creditors'  suit,  referring  the  cause  to 
a  master  commissioner  to  ascertain  and  report 
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upon  liens,  viz. :  "But  before  proceeding  to  ex- 
ecute this  decree  said  commissioner  ^hall  give 
tea  days'  notice  of  the  time  and  place  of  his 
sittings  to  all  attorneys  of  record  herein,  and 
shall  publish  a  like  notice  for  four  weeks  in 
some  newspaper  published  in  Logan  county" — 
is,  in  effect,  a  direction  to  the  commissioner  to 
convene  before  him  the  lienors  in  the  manner, 
and  according  to  the  form  of  notice,  provided  in 
section  7,  c  139,  Code  1906. 

{Ed.  Note.— For  other  cases,  see  Creditors* 
Suit,  Cent  Dig.  Si  186-190;   Dec.  Dig.  §  49.*] 

2.  Appeal  and  Erbob  (§  1044*)— Habmlsss 
Ebbobt-Obeditors'  Suit. 

It  is  not  reversible  error  to  give  such  no- 
tice after  the  plaintiff  has  obtained  leave  to 
amend  his  bill  bringing  in  new  lienors,  and  the 
cause  has  been  remanded  to  rules  for  the  matur- 
ing of  such  amended  bill;  the  cause,  as  to  the 
original  bill,  being  then  matured  for  reference, 
and  it  appearing  that  such  new  parties  an- 
swered at  rules,  and  filed  their  claims  with 
the  commissioner.  Error  justifying  the  reversal 
of  a  decree  must  be  prejudicial  to  the  party 
complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4122,  4123;  Dec  Dig.  f 
1044.*] 

3.  Cbeditobs'  Suit  (§  51»)— Altbbnative  Db- 
CBEE— Salb  of  Land. 

A  decree  in  the  alternative,  authorizing  a 
special  commissioner  to  first  offer  to  lease  the 
debtor's  land  at  public  bidding  for  a  term  of 
five  years,  and,  if  the  highest  bid  is  not  enough 
to  pay  the  debts,  then  to  sell  it  at  the  same  time 
and  place,  is  not  erroneous. 

(Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  U  101-209 ;    Dec  Dig.  {  61.*] 

4.  Cbeditobs'  Suit  (§  61*)— Decebs— Sale  of 
Land— Tbubt  Deed. 

It  is  not  error  to  decree  a  sale  of  the  judg- 
ment debtor's  land  for  cash  when  a  trust  deed 
given  thereon  to  secure  a  debt  then  past  due, 
and  which  is  prior  to  the  judgments,  authorizes 
the  trustee  to  sell  for  cash. 

(Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  §§  191-209 ;  Dec  Dig.  {  51.*] 

Appeal  from  Circuit  Court,  Logan  County. 

Two  suits,  one  by  Minnie  B.  Stafford,  and 
the  other  by  the  Hockensmlth  Wheel  &  Mine 
Car  Company,  both  against  H.  C.  Jones  ,and 
others.  From  the  decrees,  the  defendant 
named  appeals.    Affirmed. 

Campbell,  Brown  &  Davis,  of  Huntington, 
for  appellant  Ritz  &  Ritz,  of  Bluefield,  J. 
L.  Stafford,  of  Williamson,  and  E.  H.  Greene, 
of  Logan,  for  appellees. 

WILLIAMS,  J.  The  two  above-styled  sidts 
were  brought  by  judgment  creditors  of  H.  C. 
Jones  against  him  and  others  to  enforce  liens 
against  his  lands  situated  In  Mercer,  Mingo, 
and  Logan  counties.  The  Stafford  suit  was 
brought  In  Mingo  county,  and  was  once  be- 
fore in  this  court  on  api^eal,  and  is  reported 
In  65.  W.  Va.  567,  64  S.  E.  723.  But  questions 
not  then  involved  are  presented  on  this  ap- 
peal. The  Hockensmlth  Wheel  &  Mine  Car 
Co.  Case  was  brought  in  the  circuit  court 
of  Logan  county,  and  the  former  case  was 
removed  to  the  circuit  court  of  Logan  coun- 
ty, consolidated  with  the  latter,  and  the  two 
were  heard  together,  and  a  final  decree  was 
entered  on  the  4th  of  May,  1910,  confirming 


Commissioner  Bland's  report,  ascertaining  the 
amounts  and  priorities  of  liens,  and  decree- 
ing a  rental  of  the  lands  In  Mingo  and  Logan 
counties,  and  a  sale  of  the  lands  In  Mercer 
county.    H.  C.  Jones  has  appealed. 

[1]  The  first  error  assigned  Is  that  the  or- 
der of  reference  did  not  direct  Commission- 
er Bland  to  give  notice  to  the  llenholders,  as 
required  by  law.  The  order,  made  February 
11,  1910,  contains  this  provision:  "But  be- 
fore proceeding  to  execute  this  decree  said 
commissioner  shall  give  ten  days'  notice  of 
the  time  and  place  of  his  sittings  to  all  at- 
torneys of  record  herein,  and  shall  publish  a 
like  notice  for  four  weeks  In  some  newspaper 
published  In  Logan  county."  True  this  lan- 
guage does  not  expressly  iauthorlze  the  com- 
missioner to  convene  the  lienors;  but  it  im- 
pliedly does  so,  as  there  could  have  been  no 
other  purpose  In  the  language  of  the  decree 
to  "publish  a  like  notice  for  four  we^s  In 
some  newspaper  published  in  Logan  county." 
The  statute  (section  7,  c.  139,  Code  1906)  pre- 
scribes the  form  of  such  notice,  and  the  com- 
missioner did,  in  fact,  publish  It  according  to 
that  form,  and  for  the  time  required  by  the 
statute.  There  has  been  a  substantial  com- 
pliance with  the  law  in  this  respect.  More- 
over, the  Judgment  debtor  alone  is  complain- 
ing, and  it  does  not  appear  that  there  is  any 
lienor  who  was  not  made  a  party  to  one  or 
the  other  of  the  two  sidts,  and  whose  claim 
was  not  presented  to,  and  passed  on,  by  the 
commlssloper. 

[2]  The  order  of  reference  also  permitted 
plaintiff  to  file  an  amended  bUl,  at  rules, 
and,  before  the  cause  was  matured  for  hear- 
ing on  the  amended  bill,  the  commissioner 
gave  notice  and  proceeded  to  take  accounts, 
and  this  is  assigned  as  error.  Such  proceed- 
ing may  have  been  irregular ;  but  app^ant 
is  not  prejudiced  thereby.  The  new  parties, 
brought  in  by  the  amended  bill,  filed  their 
answers,  and  subjected  themselves  to  the  Ju- 
risdiction of  the  court  Their  liens  were  pre- 
sented to,  and  were  passed  upon  by,  the  com- 
missioner, and  they  are  not  complaining.  If 
it  be  error  at  all,  it  relates  only  to  procedure, 
and  is  not  prejudicial  to  appellant,  and  he 
cannot  complain  of  it  Reed  y.  Nixon,  36 
W.  Va.  681,  15  S.  B.  416. 

[8]  The  next  assignment  is  that  the  court 
erroneously  decreed  the  land  to  be  sold ;  the 
record  showing  that  the  rents,  issues,  and 
profits  thereof,  for  a  period  of  five  years,  will 
pay  all  the  liens.  The  decree,  however,  does 
not  direct  an  unconditional  sale  of  the  Mingo 
county  and'  the  Logan  county  lands.  It  di- 
rects that  those  lands  be  first  offered  for 
rental,  and,  in  the  event  they  do  not  rent  for 
enough.  In  five  years,  to  pay  the  liens  on 
them,  then,  and  In  that  event  only,  the  com- 
missioner is  authorized  to  sell;  the  decree 
providing  that  rental  or  sale  shall  be  made  at 
the  door  of  the  courthouse  of  the  respective 
counties,  after  publishing  notice  of  the  time, 
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place,  and  terms  thereof,  and,  whether  a 
rental  or  a  sale  w  as  made,  it  was  to  be  nx>on 
terms  of  cash  to  pay  costs  of  suit  and  expens- 
es of  sale  or  rental,  and  the  residue  upon  a 
credit  of  six,  twelve,  and  eighteen  months, 
with  personal  security.  There  is  no  better 
evidence  of  the  value  of  property,  whether  for 
a  term  of  years  or  in  fee,  than  the  price  it 
will  bring  at  a  public  bidding  after  due  ad- 
vertisement of  notice ;  and,  if  no  one  appears 
at  such  public  bidding  who  is  willing  to  pay  a 
sufficient  rent  for  five  years  to  discharge  the 
liens,  it  is  conclusive  proof  that  the  evidence 
upon  which  the  commissioner  based  his  find- 
ing as  to  rental  value,  was  not  reliable,  and 
the  court  would  then  be  justified  in  rejecting 
the  bid,  and.  entering  another  decree  direct- 
ing the  land  to  be  sold.  It  was  by  no  means 
certain  that  the  land  would  rent  for  enough 
to  pay  the  liens,  and  if,  in  fact,  it  should 
not,  when  offered  for  rent,  the  lienors  would 
have  had  a  right  to  have  the  bid  rejected,  and 
to  ask  for  a  decree  of  sale.  Therefore,  in  or- 
der to  avoid  delay  in  the  proceedings  and 
save  additional  expense,  the  court  very  prop- 
erly provided  in  its  decree  for  an  alterna- 
tive rental  and  sale.  Such  forms  of  decrees 
are  usual,  and  they  cannot  prejudice  the 
debtor.  Neither  does  the  fact  that  the  decree 
authorizes  the  lands  in  the  several  counties 
to  be  leased  or  sold  at  their  respective  court- 
houses produce  confusion  in  ascertaining 
whether  the  lands  should  be  leased  or  sold. 
Upon  the  coming  in  of  the  special  commis- 
sioner's report,  the  court  could  easily  deter- 
mine whether  it  should  adopt  and  confirm  the 
one  or  the  other,  and  in  no  event  would  the 
action  of  the  special  commissioner  be  final 
until  confirmed  by  the  court 

It  is  assigned  as  error  that  the  court  with- 
drew from  rental  or  sale  a  tract  of  275  acres 
in  Mingo  county.  Commissioner  Bland  had 
reported  this  tract  as  being  owned  by  appel- 
lant, and  liable  for  the  liens,  and  appellant 
excepted  to  the  report,  alleging  that  the 
record  showed  that  the  title  to  that  tract  was 
in  John  Dingess  and  Hawke  Bishop,  who  had 
purchased  it  at  a  delinquent  tax  sale,  and 
that  a  suit  had  been  brought  by  appellant 
against  them,  and  was  then  pending,  for  the 
purpose  of  determining  the  title.  The  court 
sustained  appellant's  exception,  and  withdrew 
the  tract  from  rental  or  sale  until  the  ques- 
tion of  title  could  be  settled,  and  now  he 
complains  of  the  court's  action.  His  attitude 
is  inconsistent  The  withdrawal  of  that  tract 
(which  appellant  says  has  a  rental  value  of 
^3,000  per  year). was  proper,  and  its  with- 
drawal was  at  the  instance  of  appellant 
How  could  he  be  heard  to  complain,  even  if 
it  had  been  improperly  withdrawn?  But  the 
rental  or  sale  of  it  was  properly  postponed. 
It  would  have  been  error  to  rent  or  sell  it 
while  the  title  to  it  was  in  litigation,  and  the 
controversy  over  the  title  to  one  tract  of  de- 
fendant's land  furnished  no  ground  for  stay- 


ing proceedings  as  to  his  other  lands,  if  that 
is  what  appellant  hoped  to  accomplish. 

It  is  insisted  that  portions  of  the  lands  in 
Mingo  and  Logan  counties  were  being  oper- 
ated by  solvent  lessees,  under  coal  leases 
from  appellant,  and  that  the  royalties  accru- 
ing from  those  leases  would,  in  five  years, 
pay  off  the  liens,  and  that  therefore  It  was 
error  to  decree  either  a  rental  or  a  sale ;  that 
the  court  should,  instead,  have  sequestered 
the  royalties,'  and  applied  them  in  payment 
of  the  debts.  We  do  not  think  it  appears 
that  the  royalties  would  be  sufficient,  esv^ 
dally  as  the  tract  of  275  acres  which  pro- 
duced an  annual  royalty  of  $3,000  was  with- 
drawn. But,  granting  that  the  royalties 
would,  in  five  years,  discharge  the  debts, 
there  is  no  evidence  that  those  royalties  are 
secured,  or  that  they  will  continue  to  be  paid, 
and  plaintiffs  were  entltied  to  have  the  pay- 
ment of  their  debts  secured.  This  assign- 
ment is  not  well  taken. 

[4]  The  Mercer  county  lands  consist  of 
dty  lots  in  and  around  the  city  of  Bluefield, 
and  the  court  decreed  a  sale  of  them  for 
cash.  But  this  was  not  error,  for  the  rea- 
son that  the  prior  liens  upon  those  lots  are 
special,  being  created  by  special  assessments, 
levied  by  the  munidpality  for  street  improve- 
ment, and  by  a  trust  deed  executed  by  H.  G. 
Jones  and  wife  to  secure  a  debt  owing  by 
said  Jones,  in  which  the  trustee  is  authorized 
to  sell  for  cash.  The  terms  of  sale  being  a 
matter  of  agreement  between  the  parties,  fix- 
ed by  the  terms  of  the  trust  deed  which  was 
prior  to  the  liens  of  the  judgments,  to  enforce 
which  the  suit  was  brought,  the  court  has  no 
right  to  change  the  agreed  terms  of  sale.  To 
do  so  would  be  to  make  a  new  and  a  different 
contract  between  the  parties.  The  court  sim- 
ply adopted  the  terms  of  sale  which  the  lien 
debtor  had  previously  agreed  should  govern 
the  trustee  in  the  event  he  should  have  to 
execute  the  trust;  and  the  fact  that  a  suit 
by  junior  judgment  creditors  has  prevented 
the  trustee  from  selling  the  land,  independent 
of  the  court's  decree,  would  not  justify  a 
changing  of  the  terms  of  sale  agreed  upon. 
Stafford  v.  Jones,  65  W.  Va.  567,  64  S.  E.' 
723 ;  Watterson  v.  MiUer,  42  W.  Va.  108,  24 
S.  B.  578;  Wood  v.  Krebbs,  33  Grat  (Va.) 
685 ;  Pairo  v.  Bethell,  75  Va.  825 ;  and  Stimp- 
son  V.  Bishop,  82  Va.  190. 

The  decree  is  affirmed. 

(73  W.  Va.  17) 

HAYS  et  al.  v.  HARRIS  et  at 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  21,  1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(Syllabus  by  the  CourtJ 

1.  Wills  (§  675*)— Chabities  (§§  8,  6, 11,  21, 

22*)— Residuary    Clause— Constbuction— 
**c0nveyance.*' 

Andrew  G.  Clark  died  in  1902,  leaving  a 
will,  the  residuary  clause  of  which  reads  as  fol- 
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lows,  vis.:  "All  the  residue  and  remainder  of 
my  estate  real  and  personal  of  which  I  shall 
die  seised  and  possessed,  or  to  which  I  may  be 
entitled  at  the  time  of  my  decease  my  execu- 
tors will  convert  into  money  as  soon  as  may  be 
without  sacrifice  and  hand  over  to  Drs.  T.  A« 
Harris,  W.  N.  Burwell,  John  H.  Kelly.  T,  B. 
Camden  and  W.  H.  Sharp,  in  trust,  for  the  pur- 
pose of  purchasing  the  Cfale  property  at  the 
Eastern  end  of  Market  street,  or  other  suitable 
property  for  the  establishment  of  a  city  hos- 
pital. The  amount  of  this  hospital  bequest  I 
suppose  will  be  about  ten  thousand  dollars.  It 
is  the  desire  of  the  testator  that  the  sick  poor 
should  be  treated  without  charge  or  with  as 
little  expense  as  possible— though  so  far  as  the 
testator  is  concerned,  the  plans,  management 
and  conduct  of  the  hospital  are  left  to  the  judg- 
ment and  iUcreaHon  of  the  above  named  trus- 
tees. It  may  be  that  others  will  contribute  ad- 
ditional sums  so  as  to  place  the  institution  on 
a  larger  and  more  useful  scale.** 

The  estate  was  fully  administered  and  the 
residuum  of  funds  turned  over  to  the  trustees 
who  have  not  invested  it  in  the  purchase  of  a 
building  or  ground  for  a  hospital,  but  have 
husbanded  it  and  allowed  it  to  accumulate,  un- 
til it  now  amounts  to  about  $40,000.  The  ex- 
ecutors having  died,  an  administrator  eta. 
was  appointed,  who  united  with  the  heirs  at 
law  and  distributees  of  testator  in  bringini?  this 
suit  against  the  trustees  to  have  tbe  trust  de- 
clared void  for  indefiniteness  as  to  the  benefi- 
ciaries, and  for  an  accounting  to  them  of  the 
funds.    Held: 

I.  That  said  residuary  clause  created  a  be- 
nevolent or  charitable  trust,  valid  under  section 
8  of  chapter  57  of  the  Code  of  1906. 

II.  That  said  statute  is  a  restoration,  pro 
tanto,  of  charitable  trusts. 

III.  That  the  word  "conveyance,"  as  used  in 
said  statute,  comprehends  a  devise. 

IV.  That  it  is  an  essential  element  of  a  be- 
nevolent or  charitable  trust  that  the  individual 
beneficiaries  be  indefinite. 

v.  That  the  purpose  of  the  bounty  and  the 
class  of  persons  to  be  benefited  alone  need  be 
definite. 

yi.  That  the  words  "sick  poor*'  sufficiently 
define  a  class  of  persons  intended  as  the  object 
of  testator's  bounty. 

VII.  A  trust  may  be  created  by  precatory 
words   clearly   expressive   of   testatoris  desire. 

[Ed.  Note.— For  other  case8<  see  Wills,  Gent. 
Dig.  S§  1587-1589 ;  Dec.  Dig.l  075  ;•  Charities, 
Cent.  Dijr.  §§  3,  4,  6,  35.  44-56 ;  Dec.  Dig.  S§ 
3,  6,  11,  21.  22." 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1575-1584;    voL  8,  p.  7619.] 

2.  Charities   (|  6*)  — Tbusts   in   Pebsoital 
Pboperty 

Section'lO  of  chapter  57  of  Code  1906,  by 
clear  and  necessary  implication,  authorizes  the 
giving  of  personal  property  in  trust  for  benevo- 
lent purposes. 

[EM.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  5 ;    Dec.  Dig.  |  5.*] 

3.  Statutes  ({  225*)— Construction. 

Statutes  relating  to  the  same  subject, 
whether  passed  at  the  same  or  different  times, 
must  be  read  and  construed  together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {§  302.  303;   Dec.  Dig.  §  225.*] 

4.  Charities   (|  20*)  —  Trustee  —  Right  to 
Hold  Title. 

The  holding  of  title  to  land  in  trust  for 
a  benevolent  ];>urpo8e  is  not  a  prerequisite  to 
the  taking  of  title  to  personal  property  by  trus- 
tees, upon  like  trust. 

[Bid.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §§  18-53 ;   Dec.  Dig.  S  20.*] 


5.  Judgment  ({  585*)— Fobmxb  Adjudioatioit 
— bstoppbl. 

A  former  adjudication,  to  work  an  estoppel 
on  parties  and  privies,  must  be  in  relation  tc 
the  same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f 9  1062-1064, 1067. 1073.  1084,  1085, 
1092-10(95,  1132;   Dec  Dig.  {  585.*] 

(Addition^  SyUahui  hy  Editorial  Staff.) 

6.  Charities  (J  lO*)— "Benevolent.'* 

As  used  in  Code  1906,  c.  57,  f  3,  declaring 
that  trusts  created  for  benevolent  purposes  shall 
be  valid,  the  word  "benevolent"  is  more  compre- 
hensive than  the  word  "charitable,**  and  in- 
cludes all  gifts  prompted  by  good  will  or  kind 
feeling  toward  the  recipient,  whether  an  object 
of  charity  or  not,  .and  has  no  le^  meaning 
separate  from  its  usual  meaning  (citing  Words 
&  Phrases,  vol.  1,  pp.  754-757). 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  i  34 ;   Dec.  Dig.  i  10.*] 

Appeal  from  drcuit  Court,  Wood  County. 

Bill  by  Abijah  Hays,  administrator,  etc, 
and  others,  against  Thomas  A.  Harris  and 
others.  From  a  decree  for  plaintilfs,  defend- 
ants appeal.    Reversed  and  dismissed. 

Smith  D.  Tamer  and  H.  P.  Camden,  both 
of  Parkersbnrg,  for  appellants.  Chas.  E. 
Hogg,  of  Point  Pleasant,  and  A.  D.  Preston, 
of  New  Orleans,  La.,  for  appellees. 

WH.LIAMS,  J.  [1]  Andrew  G.  Clark  died 
testate;  and,  after  giving  pecuniary  legacies 
to  a  number  of  his  friends  and  relatives, 
made  the  following  bequest:  ^All  the  resi- 
due and  remainder  of  my  estate  real  and 
personal  of  which  I  shall  die  seised  and  pos- 
sessed, or  to  which  I  may  be  entitled  at  the 
time  of  my  decease  my  executors  will  con- 
vert into  money  as  soon  as  may  be  without 
sacrifice  and  hand  over  to  Drs.  T.  A.  Har- 
ris, W.  N.  Burwell,  John  H.  Kelly,  T.  B. 
Camden  and  W.  H.  Sharp,  in  trust,  for  the 
purpose  of  purchasing  the  Gale  property  at 
the  Eastern  end  of  Market  street,  or  other 
suitable  property  for  the  establishment  of 
a  dty  hospital.  The  amount  of  this  hospital 
bequest  I  suppose  will  be  about  ten  thousand 
dollars.  It  is  the  desire  of  the  testator  that 
the  sick  poor  should  be  treated  without 
charge  or  with  as  litle  expense  as  possible — 
though  so  tSLT  as  the  testator  is  concerned, 
the  plans,  management  and  conduct  of  the 
hospital  are  left  to  the  judgment  and  dUcre*- 
8ion  of  the  above  named  trustees.  It  may 
be  that  others  will  contribute  additional 
sums  so  as  to  place  the  institution  on  a 
larger  and  more  useful  scale."  He  appoint- 
ed J.  B.  Neal  and  Kinnard  Snodgrass  his 
executors,  and  they  qualified  as  such,  and 
have  fully  administered  the  estate.  After 
payment  of  funeral  expenses,  debts,  and 
legacies,  they  turned  over  to  the  trustees 
named  in  the  will  the  sum  of  126,308.56. 
They  have  expended  no  part  of  the  fond  in 
the  purchase  of  ground,  or  buildini;,  for  a 
hospital,  but  have  allowed  it  to  accunmlate, 
until  it  amounted  to  $38,137.42  on  the  6th 
of  September,  1911,  the  date  of  the  decree 
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appealed  from.  Both,  executors  having  de- 1 
parted  this  life,  Abijah  Hays  was  appointed 
administrator  c.  t  a.,  and' he  and  testator's 
heirs  at  law  and  distributees  have  joined  in 
the  present  suit  against  the  surviving  trus- 
tees in  their  official  capacity  and  as  indi- 
viduals, brought  to  annul  the  residuary 
clause  of  the  will,  and  to  compel  the  trus- 
tees to  account  to  the  distributees  for  the 
fund.  The  court  decreed  relief,  according  to 
the  prayer  of  the  bill,  and  the  trustees  have 
appealed. 

Testator  has  created  a  benevolent  or  char- 
itable trust,  the  validity  of  which  depends 
upon  the  statutes  of  this  state,  found  in 
chapter  67,  Code  (1906),  and  particularly  up- 
on sections  3  and  10  of  that  chapter.  In  the 
year  1792  the  Legislature  of  Virginia  re- 
pealed all  English  statutes,  theretofore  in 
operation  in  that  state.  St  43  Elizabeth,  a 
4,  relating  to  the  administration  of  charita- 
ble trusts  by  courts  of  equity,  was  thereby 
repealed.  The  first  case  which  thereafter 
arose.  Involving  the  Virginia  law  respecting 
charitable  trusts,  was  Baptist  Association  v. 
Hart's  Executors,  which  was  brought  in  the 
federal  court  for  the  district  of  Virginia, 
and  appealed  to  the  Supreme  Court  of  the 
United  States,  and  there  decided  in  1819.  4 
Wheat.  1,  4  Ia  Ed.  499.  It  involved  the  va- 
lidity of  a  bequest  made  to  an  unincorpo- 
rated religious  association,  or  society,  '*to 
be  a  perpetual  fund  for  the  education  of 
youths  of  the  Baptist  denomination,  who 
shall  appear  promising  for  the  ministry." 
The  court  held,  in  an  opinion  prepared  by 
Chief  Justice  Marshall,  that:  "Charitable 
bequests,  where  no  legal  interest  is  vested, 
and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  beneficial  interest  was 
intended,  cannot  be  established  by  a  court 
of  equity,  either  exercising  its  ordinary  Ju- 
risdiction, or  enforcing  the  prerogative  of 
the  Icing  as  parens  patrise,  independently  of 
the  Statute  of  43  Elizabeth."  That  decision, 
however,  seems  to  have  been  rendered  upon 
an  imperfect  survey  of  the  law ;  and,  in  the 
famous  case  of  Vidal  v.  Qirard's  Executors, 
decided  in  1844  (2  How.  127,  11  L.  Ed.  206). 
the  court,  after  a  more  thorough  examina- 
tion into  the  state  of  the  English  law  prior 
to  St.  43  Elizabeth,  and  having  access  then 
to  many  English  chancery  decisions  rendered 
anterior  to  43  Elizabeth,  but  not  published 
at  the  time  Baptist  Association  v.  Hart's  Ex- 
ecutors was  decided,  in  a  very  able  and  ex- 
haustive opinion  written  by  Justice  Story, 
distinguished  it  from  the  case  in  hand,  and 
receded  from  the  position  taken  by  the  dis- 
tinguished Chief  Justice  in  the  former  case, 
and  expressly  decided  that  equity  Jurisdic- 
tion over  charities  was  not  dependent  upon 
the  statute,  but  that  it  existed  and  had  been 
exercised  by  courts  of  chancery  in  England 
prior  to  43  Elizabeth,  and  that  the  only  ef- 
fect of  the  statute  was  to  furnish  an  an- 
cillary remedy.     That  court  has  ever  since 


consistently  followed  the  prlndplee  declared 
in  the  Girard  Case,  except  in  cases  arising 
in  Virginia.  The  Girard  Case  has  also  been 
accepted  by  the  courts  of  most  of  the  states 
as  a  correct  interpretation  of  the  English 
law  on  the  subject  of  charities.  But,  in 
Wheeler  v.  Smith,  9  How.  65,  13  L.  Ed.  44, 
a  case  arising  in  Virginia,  the  court  adhered 
to  the  principles  cuinounced  in  the  Baptist 
Association  Case.  But  it  seems  to  have  done 
so,  more  out  of  respect  to  the  decision,  ren- 
dered in  1832,  by  the  Court  of  Appeals  of 
Virginia  In  Gallego's  Executors  v.  Attorney 
General,  3  Leigh,  460,  24  Am.  Dec.  660,  than 
on  account  of  its  own  decision  of  the  Baptist 
Association  Case.  It  regarded  the  Gallego 
Case  as  settling  the  law  of  that  state.  And 
the  courts  of  Virginia  and  of  this  state  have 
consistently  followed  the  principles  of  the 
Gallego  Case,  as  will  be  seen  by  an  examina- 
tion of  the  following  cases:  Carpenter  v. 
Miller,  8  W.  Va.  174,  100  Am.  Dec.  744; 
Brooke  v.  Shacklett,  13  Grat  (Va.)  301; 
Weaver  v.  Spurr,  56  W.  Va.  95,  48  S.  E. 
852;  Seabum  v.  Seabum,  16  Grat.  (Va.)  423; 
Bible  Society  v.  Pendleton,  Trustee,  7  W.  Va. 
79;  Carskadon  et  al.  v.  Torreyson  et  al.,  17 
W.  Va.  43;  Brown  v.  Caldwell,  23  W.  Va. 
187,  48  Am.  Bep.  376;  Wilson  v.  Perry,  29 
W.  Va.  169,  1  S.  E.  302;  Pack  v.  Shanklin, 
43  W.  Va.  304,  27  S.  B.  389.  Hence  the  prin- 
ciples of  the  Gallego  Case  have  become  the 
settled  law  of  this  state,  except  in  so  far 
as  they  have  been  changed,  or  modified,  by 
statute.  It  must  be  borne  in  mind,  however, 
that  at  the  time  the  Baptist  Association  Case 
and  the  Gallego  Case  were  decided  the  state 
of  Virginia  had  no  statute  whatever  on  the 
subject  It  had  not  then  re-enacted  any 
statute  to  take  the  place  of  chapter  4,  43 
Elizabeth ;  and,  supposing  equity  to  be  pow- 
erless to  administer  charities,  or  indefinite 
trusts,  independent  of  statute,  the  court  ap- 
plied to  them  the  same  strict  rules  of  inter- 
pretation that  were  applicable  to  private 
trusts,  requiring  the  beneficiaries  to  be  defi- 
nite and  certain. 

But  counsel  for  appellants  do  not  rest 
their  case  upon  the  common  law,  but  upon 
sections  3  and  10  of  chapter  57,  Code  1906. 
Section  3  reads  as  follows: 

"Sec.  3.  Where  any  conveyance  of  land  has 
been  or  shall  be  made  to  trustees  for  the  use 
of  any  college,  academy,  high  school,  or  oth- 
er seminary  of  learning,  or  for  the  use  of 
any  society  of  Free  Masons,  Odd  Fellows, 
Sons  of  Temperance  or  (^ood  Templars,  or 
for  an  orphan  asylum,  children's  home,  or 
other  benevolent  association  or  purpose;  or 
if,  without  the  intervention  of  trustees,  such 
conveyance  has  been  made  since  the  thirty- 
first  day  of  March,  one  thousand  eight  hun- 
dred and  forty-eight,  or  shall  be  hereafter 
made  for  such  use  or  purpose,  the  same  shall 
be  valid,  and  the  land  shall  be  held  for  such 
use  or  purpose  only." 

This  statute  was  first  enacted  by  the  Leg- 
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Islatare  of  Virginia  in  1847-48  (chapter  105), 
was  incorporated  in  the  Revised  Code  of 
1849  as  section  14  of  chapter  77,  and  has 
come  down  to  ns,  with  some  verbal  changes. 
Its  purpose  was  evidently  to  validate  con- 
veyances of  land,  when  made  for  any  of  the 
objects  and  purposes  therein  named.  So 
anxious  was  the  state  to  protect  the  enumer- 
ated charities,  and  to  foster  and  encourage 
a  spirit  of  benevolence  and  education  among 
its  citizens,  that  the  law  was  made  retroac- 
tive as  well  as  prospective,  provided  the  con- 
veyance had  theretofore  been  made  to  trus- 
tees. "Where  any  conveyance  of  land  ha8 
been  or  shall  be  made  to  trustees  for  the  use 
of  any  college,"  etc.,  it  says.  Conveyances, 
made  after  the  statute  became  operative, 
were  made  valid  "without  the  intervention  of 
trustees."  As  originally  enacted,  it  contain- 
ed the  words,  "or  any  other  benevolent  as- 
sociation," and  was  adopted  as  the  law  of 
this  state  without  amendment  (section  7,  c 
57,  Code  1868),  and  so  continued  until  1885, 
when  it  was  amended  and  re-enacted,  and 
the  words  "or  purpose"  were  added,  so  that 
it  now  reads,  "or  any  other  benevolent  as- 
sociation or  purpose."  The  amendment  was 
made  so  as  to  include  a  benevolent  trust, 
even  though  it  may  not  be  made  for  the  use 
of  any  designated  or  organized  society  of 
individuals,  but  made  for  the  benefit  of  an 
Indefinite  number  of  unorganized  persons. 
It  is  very  broad  in  its  scope,  and  it  is  only 
necessary  to  inquire  (1)  whether  the  pur- 
pose of  the  gift  is  benevolent,  and  (2)  wheth- 
er it  is  definite  as  to  the  object,  not  neces- 
sarily definite  as  to  the  individual  persons 
to  be  benefited. 

[6]  It  cannot  be  doubted,  that  a  gift  made 
to  erect  a  hospital,  not  for  private  gain,  but 
for  the  treatment  of  the  sick  poor,  without 
expense  to  them,  is  a  benevolent  gift  Web- 
ster defines  the  word  "benevolent"  as,  "hav- 
ing a  disposition  to  do  good;  possessing  or 
manifesting  love  to  mankind,  and  a  desire  to 
promote  their  prosperity  and  happiness;  dis- 
posed to  give  to  good  objects;  kind;  char- 
itable." By  his  gift  testator  has  certainly 
shown  a  great  love  for  mankind  and  a  desire 
to  add  to  their  comfort  and  happiness.  In 
the  interpretation  of  statutes,  words  must  be 
given  their  popular  meaning,  unless  there  is 
something  in  the  nature  of  the  act  to  show 
that  they  were  used  in  a  more  limited  sense. 
Daniel  v.  Simms,  49  W.  Va.  554,  39  S.  E. 
690.  While  the  word  "benevolent"  does  not 
include  all  those  indefinite  trusts  recognized 
in  chapter  4,  St  43  Eliz.  as  charities,  still 
it  is  more  comprehensive  and  wider  in  its 
scope  of  meaning  than  the  word  "charitable," 
and  may  include  what  are  not  recognized 
as  charities  in  the  old  English  law.  Mur- 
dock  V.  Bridges,  91  Me.  124,  39  Atl.  475; 
Chamberlain  v.  Steams,  111  Mass.  267;  Adye 
V.  Smith,  44  Conn.  60,  26  Am.  Rep.  424.  It 
includes  all  gifts  prompted  by  good  will  or 
kind  feeling  toward  the  recipient,  whether 


an  object  of  charity  or  not,  and  it  has  no 
legal  meaning  separate  from  Its  usual  mean- 
ing. Norris  v.  Thomson's  Ex'rs,  19  N.  J.  Bq. 
307.  See,  also,  1  Words  &  Phrases,  754. 
Benevolent  charities  are  peculiarly  favored 
by  our  Constitution  and  laws.  Section  1, 
art  10,  Constitution,  authorizes  their  exemp- 
tion from  taxation;  and  the  Legislature  has 
exempted  from  tax  "property  used  for  char- 
itable purposes  and  not  held  or  leased  out 
for  profit;  •  •  •  all  property  belonging 
to  •  •  •  any  hospital  not  held  or  leased 
out  for  profit,  house  of  refuge,  lunatic  or  or- 
phan asylum."  Section  57,  a  29,  Supp.  1909 
to  Code. 

It  is  necessary  only  that  the  object  of  ^ 
benevolent  trust  should  be  certain.  To  des- 
ignate the  individuals  who  are  intended  to 
be  benefited  would  be  to  destroy  its  character 
as  a  charitable  trust  Uncertainty  as  to  the 
individual  beneficiaries  is  a  necessary  char- 
acteristic of  a  charitable  trust  3  A«  &  E.  E. 
L.  (2d  Ed.)  905.  Says  Justice  Gray,  in  Bus- 
seU  V.  Allen,  107  U.  S.  167,  2  Sup.  Ct  330, 
27  L.  Ed.  397:  "They  [charities]  may,  and 
indeed  must,  be  for  the  benefit  of  an  indef- 
inite number  of  persons;  for  if  all  the  ben- 
eficiaries are  personally  designated,  the  trust 
lacks  the  essential  element  of  indefiniteness, 
which  is  one  characteristic  of  a  legal  char- 
ity." 

Has  the  testator  made  his  charitable  pur- 
pose, or  object  sufllciently  definite  to  enable 
his  trustees  to  carry  out  his  will?  If  he  has, 
this  is  all  the  law  requires.  He  first  directs 
that  a  certain  building,  or  other  suitable 
property,  be  purchased  for  the  establishment 
of  a  hospital,  and  then  says:  "It  is  the  de- 
sire of  the  testator  that  the  sick  poor  should 
be  treated  without  charge  or  with  as  little 
expense  as  possible — though  so  far  as  the 
testator  is  concerned,  the  plans,  management 
and  conduct  of  the  hospital  are  left  to  the 
discresaion  of  the  above  named  trustees." 
He  does  not  expressly  say  that  the  property 
is  to  be  held  in  trust  for  that  puri)ose,  but 
the  words  expressing  his  desire  are  sufficient 
provided  he  has  made  the  object  of  his  de- 
sire sufficiently  plain.  "Precatory  words  in 
a  will  are  sufficient  to  create  a  trust  where 
the  subject  and  the  object  are  certain."  Har- 
rison V.  Harrison's  Ex*rs,  2  Grat  1,  44  Am. 
Dec.  365,  and  Cresap  v.  Cresap,  34  W.  Va, 
310,  12  S.  E.  627.  The  class  of  persons  in- 
tended to  be  benefited  were  the  sick  poor. 
They  are  a  class  easily  ascertainable  by*  the 
trustees,  to  whom  the  testator  had  intrusted 
the  duty  to  select  from  among  them  the  ones 
to  receive  his  bounty,  as  well  as  the  duty  to 
manage  the  hospital.  They  were  given  wide 
latitude  in  regard  to  the  number  of  sick  poor 
they  would  treat  the  manner  of  treating 
them,  and  the  charge  to  be  made  therefor, 
if  it  should  be  ascertained  that  any  charge 
was  necessary  to  help  bear  expenses  of  the 
hospital.  It  must  be  borne  in  mind  that 
section  3  of  chapter  57  is  a  restoration,  pro 
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tanto,  of  charitable  uses  or  trusts,  and  that 
such  trusts  are  highly  favored  by  the  law. 
Therefore,  testator's  gift  being  for  one  of 
the  purposes  named  In  the  statute,  great  lib- 
erality is  allowed  in  giving  effect  to  his  boun- 
ty. That  the  "sick  poor"  is  a  sufficient  des- 
ignation of  the  class  of  persons  to  be  ben- 
efited, to  make  certain  testator's  object,  is 
fully  borne  out  by  the  following  authorities: 

A  grant  in  trust  "for  the  use  and  benefit 
of  the  Russell  Institution  of  St  Louis,  Mis- 
souri," was  held  to  be  a  valid  charitable  trust, 
although  the  institution  was  neither  estab- 
lished nor  incorporated  in  the  lifetime  of  the 
donor.  Russell  v.  Allen.  107  U.  S.  163,  2 
Sup.  Ct  327,  27  L.  Ed.  897. 

In  Attorney  General  v.  Moore's  Ex'rs,  19 
N.  J.  Eq.  603,  a  bequest,  "to  establish  as  soon 
as  may  be  practicable  after  my  decease  in 
what  is  now  known  as  the  fifth  ward  of  said 
city  of  Newark,  an  orphan  asylum  to  be  call- 
ed St  James  Roman  Catholic  Orphan  Asy- 
lum, and  also  a  hospital  for  sick  and  infirm 
persons,"  was  held  to  be  good  as  a  charitable 
trust 

A  bequest  to  the  "mayor  and  corporation 
of  the  city  of  Philadelphia,  in  trust  to  pur- 
chase a  lot  of  ground,  and  erect  thereon  a 
hospital  for  the  relief  of  the  indigent  blind 
and  lame,"  was  held  valid.  Mayor  of  Phil- 
adelphia y.  Elliott  et  al.,  Ez'rs,  3  Rawle  (Pa.) 
170. 

A  devise  and  bequest  of  land  and  money  to 
trustees,  "in  trust  for  the  purpose  of  main- 
taining a  home  for  destitute  and  friendless 
children,"  was  held  by  the  Supreme  Court  of 
Errors  of  the  state  of  Connecticut  to  consti- 
tute a  sufficient  description  of  the  class  of 
persons  to  be  benefited.  Woodruff  v.  Marsh, 
63  Conn.  125,  26  Aa  846,  38  Am.  St  Rep. 
346. 

"Indigent  unmarried  Protestant  females 
over  the  age  of  eighteen  years,  residents  of 
Bridgei)ort,*'  was  held  to  be  a  sufficient  de- 
scription of  persons  intended  as  the  benefi- 
ciaries of  a  charitable  bequest.  Tappan's 
Appeal  from  Probate,  62  Conn.  412. 

A  devise  of  property  to  a  trustee  in  trust, 
"to  be  sold  and  the  proceeds  applied  to  the 
erection  or  maintenance,  or  both,  of  an  or- 
phan asylum  in  said  city  of  Belleville,  un- 
der the  direction  of  and  as  requested  by  the 
said  congregation"  (St  Peters  Roman  Cath- 
olic Congregation  of  said  city),  was  held  val- 
id as  a  charitable  bequest  Germain  v.  Bal- 
tes,  113  111.  29. 

A  devise  "for  a  home  and  place  for  the 
maintenance  and  education  of  poor  children," 
was  held  by  the  Supreme  Court  of  Missouri 
to  be  sufficiently  definite  to  be  enforced  in 
equity.  Barkley  v.  Donnelly,  112  Mo.  567, 
19  S.  W.  305. 

A  bequest  to  trustees  in  trust,  "to  provide 
and  sustain  a  home  for  respectable,  destitute, 
aged,  native-born  American  men  and  women" 
was  held  by  the  Supreme  Court  of  Massa- 
chusetts to  be  a  good  charitable  bequest 
Odell  V.  Odell  et  aL,  10  Allen,  I. 


In  Gooch  y.  Ass'n,  etc.,  109  Mass.  668,  it 
was  held  that  "a  corporation  established  for 
the  support  of  poor  and  old  women,  which 
devotes  all  its  funds  to  the  support  of  such 
women  in  its  home,  and  is  no  source  of  profit 
to  its  members,  is  a  charitable  corporation, 
although  it  requires  a  payment  of  money  as  a 
requisite  for  admitting  a  woman  into  its 
home." 

Sections  6  and  6  of  chapter  67  evince  a 
dear  legislative  purpose  to  prevent  the  fail- 
ure of  benevolent  trusts.  Section  6  consti- 
tutes the  trustees,  "whether  named  in  the  con- 
veyance, devise  or  dedication,  or  appointed 
by  the  court"  a  corporation,  with  power  to 
transact  business  as  such,  and  empowers 
them  to  perform  all  "acts  and  business  per- 
taining to  the  trust  created  by  any  such  con- 
veyance, devise  or  dedication."  Among  the 
powers  given  is  the  power  to  determine,  in 
this  case,  how  many,  and  what  ones,  of  the 
"sick  poor"  it  can  treat,  and  what  charge, 
if  any,  is  necessary  to  be  made  to  keep  up 
expenses  of  running  the  hospital,  and  to  de- 
termine the  size  and  location  of  the  hospital 
and  its  equipment  and  to  direct  and  super- 
vise its  management  By  operation  of  the  stat- 
ute the  trustees  named  by  testator  became  a 
perpetual  corporation.  Section  6  gives  the 
circuit  court  power  to  remove  trustees  and 
appoint  others  in  their  places;  to  appoint 
trustees  where  none  have  been  named,  on  the 
application  of  any  person  interested,  and,  if 
no  person  interested  should  make  such  appli- 
cation, then  it  may  do  so  on  application  of 
the  remaining  trustees,  if  any,  and  finally, 
if  no  one  else  makes  application,  it  provides 
that  the  prosecuting  attorney  of  the  county 
may  do  so.  A  more  ample  provision  for  the 
enforcement  of  charitable  trusts  could  scarce- 
ly have  been  made.  They  were  Intended  to 
prevent  the  failure  of  benevolences  when  there 
happened  to  be  no  trustees,  or  none  wilUng 
to  do  his  duty,  or  when  there  was  no  known 
beneficiary  to  apply  to  the  court  The  rem- 
edy seems  to  be  as  complete  as  that  provided 
by  chapter  4,  St  43  Elizabeth. 

But  counsel  for  appellees  insist  that  sec- 
tion 3  does  not  authorize  the  creation  of  a 
benevolent  trust  by  will ;  they  argue  that,  as 
originally  enacted.  Acts  of  Virginia  1847-48, 
a  105,  it  contained  the  words  "conveyance'  or 
devise,"  but  that  in  the  Revised  Code  of 
1849  the  word  "devise"  was  dropped,  and 
that  the  intention  of  the  revisers  and  the 
Legislature  to  prohibit  devises  upon  such 
trusts  was  thus  indicated,  that  there  is  no 
other  apparent  reason  for  omitting  the  word 
from  the  statute.  But  may  not  the  revisers 
have  left  out  the  word  "devise,"  because  they 
considered  it  as  unnecessary,  and  as  being 
included  in  the  meaning  of  the  more  compre- 
hensive word  "conveyance"?  That  convey- 
ance does  include  a  devise  we  have  no  doubt 
Bouvier  defines  "conveyance"  as,  "the  trans- 
fer of  the  title  of  land  from  one  person  or 
class  of  persons  to  another."  4  A.  &  E.  E. 
L.  (2d   Ed.)  132,  defines  it  as:    "A  general 
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word,  comprehending  •  the  several  modes  of 
passing  title  to  real  estate."  In  construing 
a  Canadian  statute  (St.  3  Vict  c.  74,  {  16), 
rendering  valid  any  deed  or  conveyance  that 
may  be  made  for  the  benefit  of  the  Church  of 
England,  provided  such  deeds  and  cowvey- 
ances  shall  be  made  and  executed  six  months, 
at  least,  before  the  death  of  the  person  con- 
veying the  same,  and  shall  be  registered  not 
later  than  six  months  after  his  decease,  the 
Court  of  Queen's  Bench  held  that  the  word 
••conveyance"  Included  a  devise.  Baker  v. 
Clark,  7  U.  C.  Q.  B.  44.  Were  it  doubtful 
whether  the  word  "conveyance,"  as  used 
In  section  8,  was  meant  to  Include  a  devise 
of  lands,  we  think  this  doubt  is  removed  by 
the  subsequent  enactment  of  section  6  relat- 
ing to  the  same  subject  It  reads:  '•The  said 
trustees,  whether  named  In  the  conveyance, 
devise  or  dedication  •  ♦  •  for  any  of  the 
uses  or  purposes  mentioned  In  the  third  sec- 
tion of  this  chapter,"  etc.  The  words  "de- 
vise or  dedication"  would  here  be  useless, 
If  they  were  not  included  in  the  meaning  of 
the  more  general  term  "conveyance*'  found 
in  the  former  section.  Being  in  pari  materia 
the  two  sections  should  be  read  and  con- 
strued together.  2  Lewis'  Sutherland  on 
Statutory'  Construction  (2  Ed.)  %  443.  Coun- 
sel rely  upon  Seaburn  v.  Seaburn,  15  Grat 
<Va.)  423,  as  authority  against  the  construc- 
tion which  we  have  here  given  to  the  word 
"conveyance"  found  In  section  3.  But,  with 
much  deference  to  the  distinguished  counsel, 
we  think  it  is  authority  for,  rather  than 
against,  our  view.  In  that  case  the  court 
was  construing  the  word  "conveyance,"  as 
used  in  section  1  of  chapter  57  of  the  Code, 
a  statute  distinct  from  section  3,  and  relating 
to  trusts  created  for  the  benefit  of  churches, 
religious  Pe<'ts,  societies,  con. i: rogations,  or 
denominations,  as  a  place  of  worship  or  buri- 
al, or  as  a  residence  for  a  minister;  and  it 
clearly  appears  from  that  section  that  the 
word  "conveyance"  was  therein  used  in  its 
technical  and  narrower  sense.  Like  section 
3,  it  is  made  both  retroactive  and  l)rospec- 
tive,  but  a  clear  purpose  is  indicated  to  make 
its  retroactive  effect  more  comprehensive  in 
terms  than  its  prospo(*tive  teffect,  and  to  limit 
future  transfers  of  title,  for  uses  therein 
named,  to  conveyances  inter  vivos.  But,  in 
discussing  the  meaning  of  the  word  "convey- 
ance,^' as  generally  understood.  Judge  Mon- 
cure  In  his  opinion  says:  "There  can  be  no 
doubt  but  that  the  word  'conveyance'  in  its 
comprehensive  sense  embraces  a  deviseu" 
There  is  nothing  to  Indicate  that  the  word 
was  not  Intended  to  have  its  popular  mean- 
ing in  section  3,  and  that  is  the  meaning  we 
feel  constrained  to  give  it.  There  seems  to 
be  no  good  reason  for  forbidding  the  creation 
of  a  benevolent  trust  by  will,  as  well  as  by 
deed. 

[2]  It  is  urged  In  brief  of  counsel  that  the 
property  willed  was  personal  property,  or  If 
ortginally  land,  that  the  doctrine  of  equitable 
conversion  applies  to  it,  and  that  the  statute 


does  not  authorize  the  transfer  of  personal 
property  for  benevolent  trusts.  True,  section 
3  si^eaks  only  of  land  which,  of  course,  does 
not  include  personal  property.  But  in  1852 
the  Legislature  of  Virginia  passed  another 
act  (Acts  1852,  c.  100),  relating  to  personal 
property  given  in  trust  for  any  of  the  pur- 
poses mentioned  in  section  3,  which  has 
come  down  to  us  with  some  modifications, 
constituting  section  10  of  chapter  57,  and 
reading  as  follows:  "Personal  property  given 
or  acquired  for  any  of  the  purposes  men- 
tioned in  the  third  section  of  this  chapter, 
shall  stand  vested  in  the  trustees  having  the 
legal  title  to  the  land  mentioned  in  said  sec- 
tion, and  be  held  by  them  as  the  laud  is 
held." 

[3,4]  Standing  alone,  this  section  is  in- 
complete. It  assumes,  but  does  not  expressly 
say,  that  i)ersonal  property  may  be  given 
for  the  purposes  named  in  section  3.  But 
the  authority  to  do  so  is  conferred  by  neces- 
sary implication;  otherwise  the  section 
would  be  nugatory.  '•That  which  is  implied 
In  a  statute  is  as  much  a  part  of  it  as  what 
is  expressed."  Lewis'  Sutherland,  Statutory 
Construction  (2d  Ed.)  §§  500  and  501.  It 
must  be  read  in  connection  with  section  3, 
and,  so  reading  it,  the  legislative  purpose  to 
authorize  the  passing  of  personal  property 
upon  like  tnists  as  section  3  permits  the 
transfer  of  land  is  made  plain.  To  avoid 
possible  conflict  between  different  sets  of 
trustees,  In  the  management  of  the  trust,  it 
makes  the  trustees  of  the  land,  if  any,  trus- 
tees also  of  the  personal  property  given  for 
the  same  purpose,  notwithstanding  it  may 
have  been  given  to  a  different  set  of  trustees. 
For  instance,  if  land  were  conveyed  to  cer- 
tain trustees  for  a  benevolent  purpose,  and 
some  other  benefactor  should  thereafter  give 
personal  property  for  the  same  purpose,  to 
other  trustees,  section  10  would  pass  the 
title  thereto  to  the  trustees  who  held  title  to 
the  land.  But  title  to  land  in  the  trustees 
is  not  a  prerequisite  to  holding  title  to  per- 
sonal property. 

[B]  Shortly  after  the  will  was  probated  the 
trustees  brought  a  suit  against  Neal  and 
Snodgrass,  the  executors,  alleging  that  the 
fund  which  would  likely  come  to  their  hands 
would  be  insuflacient  to  carry  out  the  pur- 
pose of  the  testator  in  the  manner  indicated 
by  his  will,  and  prayed  that  the  court  would 
Instruct  them  ''as  to  their  powers,  rights,  and 
duties  under  the  said  will,  and  to  interpret 
the  same  as  to  whether  the  purchasing  of 
the  privilege  of  beds  for  the  sick  poor  in  hos- 
pitals already  erected,  established,  and 
equipped,  and  invest  the  principal  In  good 
and  safe  paying  interest-bearing  securities, 
would  meet  the  requirements  of  the  said 
will  of  the  said  deceased,  and,  if  so,  to  in- 
struct your  orators  as  such  trustees  accord- 
ingly." The  executors  were  personally  serv- 
ed but  made  no  appearance.  The  circuit 
court  entered  a  decree,  interpreting  the  re- 
siduary clause  of  the  will  relating  to  the 
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DUVAL  Y.  CRAWFORD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.   4,    1913.      Rehearing   De- 
nied  Feb.  12,   1914.) 

(Syllabus  hy  the  Court.) 

1.  BouNDAKiss  (|'3*)— Description  iw  Deed 
—Mistaken   Ooubses. 

A  grant  of  250  acres,  "to  be  ran  in  a 
square  form''  out  of  other  lands  of  the  grantor, 
according  to  a  description,  correct  as  to  dis- 
tances, but  with  false  and  mistaken  courses,  by 
which  the  tract  conveyed  would  not  contain 
more  than  10  acres;  will,  in  equity,  be  con- 
strued so  as  to  effect  the  manifest  intent  of 
the  parties  as  to  quantity,  if  sufficient  data 
appears  for  locating  the  acreage  stated  with 
reasonable  certainty,  when  subsequent  purchas- 
ers or  adjoining  owners  are  not  prejudiced  by 
such  construction. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  3-41 ;   Dec.  Dig.  (  3.*] 

2.  BouNDABiES  (§  8^)— Location. 
The   four   correct   200;pole   distances,    the 

beginning  corner,  and  the  Simmons  line  there- 
from called  for,  both  definitely  ascertainable, 
afford,  when  read  in  connection  with  the  words 
"to  be  run  in  a  square  form,'*  sufficient  data 
for  the  proper  location  of  the  260  acres  accord- 
ing to  tne  deed. 

[Ed.  Note.— For  other  cases,  see  Boandaries, 
Cent  Dig.  (§  66-76 ;  Dec.  Dig.  (  a*] 

3.  Vendob  and  Pubohaseb  ((  230*)--NoTiCE 
— Pbiob  Gbants. 

A  deed  conveying  lands,  by  a  boundary 
from  which  an  acreage  previously  granted  is 
thereby  expressly  excepted,  operates  as  notice  to 
the  grantee  therein,  and  those  claiming  under 
him,  of  the  quantity  conveyed  in  the  former 
grant,  although  the  description  thereof  is  im- 
perfect, especially  if  by  such  description  loca- 
tion of  the  exception  may  be  definitely  ascer- 
tained. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  602-612;  Dec.  Dig.  § 
230.  ♦] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  Francis  Duval  against  B.  T.  Craw- 
ford and  others.  Decree  for  defendants,  and 
complainant  appeals.    Reversed  and  entered. 

W.  S.  Laldley,  of  Charleston,  for  appellant 
J.  F.  Cork  and  J.  W.  Kennedy,  both  of 
Charleston,  for  appellees. 

LYNCH,  J.  Plaintiff  complains  of  a  de- 
cree, in  a  suit  by  him  to  enforce  a  vendor's 
lien,  allowing  defendants  an  abatement  of 
purchase  money  because  of  deficiency  in 
acreage  of  land  conveyed  to  them.  He  ac- 
quired the  land  by  deed  from  Mrs.  Woody  in 
1868,  through  her  agent,  Caanan  Simmons, 
who  had  himself  purchased  from  her  a  tract 
of  100  acres.  According  to  his  contract  of 
purchase,  Duval  was  to  have  260  acres  ''in 
a  square  form,"  for  which  ho  then  paid 
cash,  at  the  rate  of  $2.60  per  acre.  Kendall 
was  instructed  by  Simmons  to  survey  the 
land  accordingly,  and  later  reported  that 
he  had  run  it  off  In  the  form  of  a  square, 
and  drew  the  deed  to  Duval,  Inserting  there- 
in the  following  description:  "Beginning  on 
a  black  gum  and  dogwood,  corner  to  the  swr* 

•For  Other  caaes  see  same  topic  and  section  NUMBER  In  Doc  Dig.  *  Am.  Dig.  Koy-No.  Bonos  it  Ropr  Indexoi 
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trust  practically  in  terms  of  the  will  it- 
self. From  that  decree  the  trustees  appeal- 
ed, and  this  court  held  that  the  plaintiffs 
had  failed  to  make  out  a  case  calling  for  ju- 
dicial construction,  and  reversed  the  decree 
and  dismissed  the  bill,  the  court  in  its  opin- 
ion saying:  "The  language  of  the  will  is  free 
from  doubt,  and  the  intention  of  the  testator 
is  plainly  and  Intelligibly  expressed;  and, 
when  this  is  so,  the  courts  will  refuse  to  ap- 
ply technical  rules  of  construction."  61  W. 
Va.  1,  66  S.  E.  740.  Assuming  that  the 
property  in  question  is  personal  property, 
nonnse*  for  the  trustees  now  insist  that  the 
iMoiflCiffs  In  the  preseu.t  suit  are  estopped,  by 
that  adjudication,  to  set  up  title  to  the  fund, 
on  the  ground  that  their  interest  in  the  fund 
was  fully  represented  by  their  privies  In 
estate,  the  executors,  and  that  the  dismissal 
of  the  trustees*  bill,  for  the  reasons  stated 
in  the  opinion  of  this  court,  was  cm  adjudi- 
cation of  the  rights  which  they  now  assert. 
But  we  do  not  so  understand  the  effect  of 
that  decision.  This  suit  presents  a  different 
cause  of  action.  The  former  suit  did  not  put 
in  issue  the  validity  of  the  devise  which 
Is  made  the  subject  of  the  present  suit,  but 
was  simply  a  suit  brought  for  the  construc- 
tion of  the  will,  the  language  of  which  this 
court  held  to  be  too  plain  to  warrant  con- 
struction, and  for  that  cause  dismissed  the 
bill.  A  former  decree  or  judgment,  to  work 
an  estoppel  upon  parties  and  their  privies, 
must  be  concerning  the  same  subject-matter. 
Hudson  V.  Iguano  Land  &  Mining  Co.,  76  S. 
E.  797.  Nothing  was  alleged  in  the  bill  in 
the  former  suit  that  required  the  executors, 
or  which  would  have  required  these  plain- 
tiffs, had  they  been  made  parties,  to  defend. 
The  matter  here  litigated  was  not  germane 
to  that  suit,  and  could  not  have  been  made  a 
defense  to  it. 

We  have  carefully  considered  the  many 
West  Virginia  cases  cited  In  brief  of  counsel, 
and  relied  on  to  sustain  their  contention  that 
the  devise  is  void  for  indeflniteness  as  to 
the  beneficiaries,  and  find  that  they  pertain 
to  section  1,  and  not  to  section  3,  of  chap- 
ter 67.  They  Involve  grants,  devises,  or  be- 
quests of  money  or  property  for  the  use  of 
churches  and  unincorporated  religious  bodies, 
for  the  propagation  of  the  gospel  according 
to  some  particular  religious  creed,  or  for  a 
burial  ground.  They  are  not  authority  for 
the  determination  of  the  question  here  pre- 
sented, which  concerns  the  validity  of  a  de- 
vise of  property,  or  funds,  to  trustees,  who 
are  made  by  law  a  body  corporate,  for  a 
"benevolent  purpose,"  particularly  defined  by 
the  testator,  and.  In  our  opinion,  constituting 
a  charitable  trust  authorized  by  sections  3 
and  10  of  chapter  67. 

For  the  reasons  herein  given,  we  reverse 
the  decree  appealed  from,  and  will  enter  an 
order  here  dismissing  plaintiffs'  bill. 

MILLER,  J.,  absent 
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vey  made  for  Caanan  Simmons;  thence  N. 
250  E.  200  poles,  to  two  chestnut  oaks; 
thence  S.  30o  W.  200  poles  to  two  dogwoods ; 
.thence  S.  25®  W.  200  poles  to  two  small  chest- 
nuts; thence  N.  30o  E.  200  poles,  uHth  Caa- 
nan Simmon^  line,  to  the  beginnlng-~cofi- 
taining  250  acres,  to  he  run  in  a  square 
form.**  By  deed  of  June  1, 1903,  by  the  same 
description,  and  with  covenants  of  general 
warranty,  Duval  conveyed  the  land  to  Craw- 
ford and  Stine  for  $2,250  cash,  and  $4,000 
evidenced  by  their  note  at  one  year.  On  the 
same  day  they  conveyed  the  coal  therein  to 
the  Blue  Creek  Coal  ft  Land  Company. 

The  note  for  $4,000  not  being  paid  at  ma- 
turity, plaintifT  instituted  this  suit  to  en- 
force the  vendor's  lien  retained  by  him  for 
its  security.  Crawford  and  Stine  allege  in 
their  answer,  and  testify,  that  the  sale  to 
them  was  one  by  the  acre,  that  plaintiff  rep- 
resented to  them  there  were  260  acres  in  the 
tract,  on  which  representation  they  relied, 
but  that,  on  actual  survey,  there  were  found 
to  be  only  190  acres.  Wherefore,  they  ask 
a  proportionate  abatement  of  purchase  mon- 
ey. The  decree  appealed  from  is  complained 
of  on  the  ground  alone  that  they  were  al- 
lowed this  reUef. 

[1]  The  record  is  largely  taken  up  by  the 
testimony  of  Hill,  who  surveyed  the  land  in 
1904  for  the  plaintiff,  and  Pearson,  who  sur- 
veyed it  in  the  same  year  for  the  defendanta 
It  is  admitted  by  the  plaintiff  that  the  de^ 
scription  in  the  deed  to  him,  and  in  the  one 
by  him  to  Crawford  and  Stine,  is  false.  In 
fact,  it  is  absurd  on  its  face.  It  appears, 
from  a  survey  in  evidence,  that  a  boundary 
run  according  to  the  courses  and  distances 
given  would  be  a  long,  narrow  strip,  of 
greatest  width  near  its  center,  and  thence 
converging  in  both  directions  to  a  point,  and 
containing,  perhaps,  not  over  10  acres.  The 
deeds,  however,  clearly  show  the  intention  of 
the  parties  as  to  quantity,  and  the  descrip- 
tion, though  inaccurate  as  to  courses,  Is  suf- 
ficiently certain  to  enable  a  surveyor  to  lo- 
cate, without  difficulty,  a  tract  containing  the 
acreage  stated  in  the  deeds.  Hill,  by  start- 
ing with  the  black  gum  corner,  easily  as- 
certainable, and  by  using  the  four  200-pole 
distances,  and  the  Simmons  line  as  a  base, 
had  no  difficulty  in  surveying  the  tract  in  the 
form  of  a  250-acre  square,  as  called  for  in 
both  deeds.  Pearson  testifies  that  his  sur- 
vey, by  which  he  ascertained  the  quantity 
to  be  190  acres,  was  made,  not  strictly  accord- 
ing to  the  calls  in  the  deeds,  but  by  varia- 
tions therefrom  based  on  the  personal  as- 
surance of  plaintiff  as  to  the  location  of  the 
exterior  boundaries  of  his  lands.  In  fact, 
neither  of,  the  surveyors  did,  or  could,  fol- 
low the  unreasonable  courses  in  the  deeds, 
and  neither  of  them  attempted  to  do  so.  Yet 
Hlirs  survey  accords  both  with  reason  and 
the  apparent  intention  of  the  parties.  It 
is  taken  by  us  as  correctly  determining  the 
acreaere  sold  by  Duval  to  the  defendants. 

[21  But  there  is  an  additional  and  decisive 


circumstance  of  identification  of  the  quantity 
conveyed  in  the  two  deeds.  Mrs.  Woody, 
when  she  conveyed  to  Duval,  owned  a  large 
tract  of  4,400  acres  in  its  natural  state,  em- 
bracing the  land  purchased  by  him.  In  1889, 
under  court  decree  against  her,  Special  Com- 
mlBsioners  Warjth  and  Knight  conveyed  to 
Louisa  D.  Cracraft,  out  of  said  4,400-acre 
tract,  1,500  acres,  which  Included  within  its 
bounds  Ills  260  acres  and  the  Simmons  100 
acre&  In  the  deed  by  the  commissioners  *^t 
is  expressly  understood  that  the  100  acres  and 
the  250  acres  conveyed  to  Simmons  and  Du- 
val are  excepted  and  reserved  from  this  con- 
veyance." Crawford  and  stine  nave  also 
purchased  the  Cracraft  and  the  Simmons 
tracts.  Pearson,  upon  a  survey  for  defend- 
ants, ascertained  that  the  Cracraft,  Simmons, 
and  Duval  tracts  contained  2,062  acres.  In- 
stead of  1,850  acres  according  to  the  deeds, 
an  excess  of  212  acres,  in  which  respect 
ordinarily  Duval  would  have  no  Interest 
But,  when  his  and  the  Cracraft  deed  to  Craw- 
ford and  Stine  are  read  together,  and  in  the 
light  of  the  facts  stated,  it  readily  appears 
that  Crawford  and  Stine  acquired  title  to 
the  entire  250  acres  accredited  to  Duval. 
Their  deed  from  Cracraft,  by  expressly  ex- 
cepting or  reserving  the  Duval  250  acres  and 
the  Simmons  100  acres,  and  conveying  only 
the  residue,  which  it  stated  contained  1,500 
acres,  clearly  manifests  an  intention  by  the 
grantor  to  concede  both  quantities  to  the 
former  purchasers,  Duval  and  Simmons,  and 
their  location  within  the  boundary  conveyed 
by  that  deed.  It  purported  to  convey  only 
what  remained.  It  could  not  properly  pass 
title  to  a  greater  quantity.  Crawford  aud 
Stine  had  notice  that  it  passed  title  to  no 
more.  Their  own  deed  and  the  deed  to  Mrs. 
Cracraft  both  notified  them  that  Duval  had 
250  acres  of  land  within  the  boundary  con- 
veyed. They  knew  that  fact  It  could  not 
have  escaped  their  observation.  Whether 
they  knew  or  did  not  know  is  Immaterial. 
Having  the  means  of  knowledge,  the  pre- 
sumption Is  they  knew  all  the  facts  expressed 
by  deeds  in  their  chain  of  title.  Their  claim 
to  an  abatement  from  the  purchase  money 
due  by  the  $4,000  note  is,  under  these  cir- 
cumstances, inequitable,  and  cannot  be  al- 
lowed. 

Therefore  the  exact  location  of  the  250 
acres  is  immaterial,  except  by  way  of  en- 
forcement of  the  lien  retained  in  the  Duval 
deed  by  a  sale  of  the  land.  For  this  purpose, 
and  in  view  of  the  circumstances  detailed, 
the  boundaries  ascertained  by  the  Hill  sur- 
vey, which  adopts  the  black  gum  and  dog- 
wood, the  beginning  corner  of  the  Woody 
deed  to  Duval,  and  the  Simmons  line  there- 
from, as  far  |is  it  extends,  as  a  partial  base, 
seems  to  accord  fully  with  the  real  intent 
of  the  deed  to  Duval  and  from  him  to  Craw- 
ford and  Stine.  At  least,  HUl's  location  oi 
the  250  acres  does  not  injure  or  prejudicti 
any  of  the  defendants,  or  any  other  persoti 
so  far  as  the  record  before  us  discloses,     lit 
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bonndaries  are:  Beginning  at  the  black  gum, 
comer  to  the  Simmons  tract,  on  a  south  hill- 
side below  a  large  rock;  thence  S.  33o  W. 
200  poles  to  a  stone  planted  on  a  hillside 
facing  a  branch  of  Falling  Rock  creek; 
thence  N.  57®  W.  200  poles  to  a  stone  planted 
on  a  high  point;  thence  N.  33o  E.  200  poles 
to  a  stone  planted  on  the  hillside  facing  a 
branch  of  Wolfpen  Hollow;  thence  S.  6Yo 
B.  200  poles  to  the  beginning— -being  an  exact 
square,  and  containing  250  acres. 

The  circuit  court,  therefore,  should  have 
ascertained  the  true  boundaries  of  the  Duval 
250-acre  tract  as  thus  <^esignated  by  Hill, 
required  Crawford  and  Stine  to  pay  Duval 
the  amount  of  the  $4,000  note,  with  interest 
from  June  1,  1004,  and  in  default  of  pay- 
ment decreed  a  sale  of  the  tract  as  so  as- 
certained. Not  having  done  so,  this  court 
will  reverse  the  decree  of  July  1,  1911,  and 
enter  such  decree  here  as  the  circuit  court 
should  have  entered,  upon  the  same  terms  and 
conditions  except  as  to  amount  and  acreage, 
and  name  the  same  commissioners  to  execute 
the  decree  as  are  contained  in  the  decree  by 
the  lower  court  And  such  decree  Is  accord- 
ingly directed. 

<78  W.  Va.  309) 

ORASS  et  aL  v.  BEARD. 

SAME  V.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Tirginia. 

Dec.  2,  1913.     Rehearing  Denied 

Feb.  12,  1014.) 

f Syllabus  by  the  Court,)  , 

1.  Quieting  Titlx  (J  12*)— Right  of  Action 
—-Possession. 

Generally,  one  not  in  actual  possession  of 
land  can  not  maintain  a  suit  in  equity  to  remove 
cloud  from  the  title  thereto. 

[E3d.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  44,  45 ;   Dec.  Dig.  I  12.*! 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Quieting  TItle  (8  44*)— Estate  op  Coai^ 
Evidence  of  Possession— Sufficiency. 

Evidence  in  a  suit  to  remove  defendant's 
claim  of  title  to  a  severed  estate  in  coal  held 
insufficient  to  sustain  the  burden  resting  on 
plaintiffs  to  prove  that  they  were  in  actual 
possession  of  the  coal  at  the  institution  of  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  If  89-02 ;    Dec.  Dig.  S  44.*] 

Appeal  from  Circuit  Court,  Boone  County. 

Two  suits,  both  by  Q.  W.  Qrass  and  others, 
one  against  J.  F.  Beard,  the  other  against  one 
Johnson.  Both  suits  were  dismissed,  and 
plaintiffs  appeal.    Affirmed. 

W.  li.  Ashby,  of  Charleston,  for  appellants. 
Leftwich,  Bymside  ft  Shaffer,  of  Madison,  for 
appellee. 

ROBINSON,  J.  These  two  cases  properly 
come  on  to  be  heard  together.  They  are 
chancery  suits  by  the  same  plaintiffs  in  each 
against  different  defendants  in  each.  But 
they  both  have  the  same  object — the  removal 


of  cloud  from  the  titlti  of  plaintiffs — ^the  re- 
moval of  defendants'  claims  of  title  through 
deeds  from  the  commissioner  of  school  lands. 
One  suit  relates  to  plaintiffs'  alleged  title  to 
a  parcel  of  about  five  acres  of  land;  the 
other  to  plaintiffs'  alleged  title  to  a  severed 
estate  in  coal.  Both  were  dismissed  at  the 
hearing  by  the  court  below,  without  preju- 
dice. 

[1]  It  Is  plainly  shown  by  the  records  that 
the  decrees  are  right  Generally,  one  can  not 
by  a  suit  in  equity  remove  cloud  from  the 
title  to  land  unless  he  alleges  and  proves  that 
he  is  in  possession  of  the  land  at  the  time 
the  suit  is  brought  That  fact  is  one  neces- 
sary to  Jurisdiction  in  the  court  of  chancery. 
If  it  does  not  exist,  the  law  forum  is  opeai 
for  the  action  of  ejectment.  "Allegation  of  ac- 
tual possession  in  the  plaintiff  and  proof  of 
that  possession  when  the  allegation  Is  de- 
nied are  essential  to  Jurisdiction  in  equity 
of  a  suit  to  remove  cloud  on  title."  Earl  v. 
Keenan,  68  W.  Va.  732,  70  S.  B.  753.  Now, 
in  these  cases  plaintiffs  allege  that  they  were 
in  actual  possession  of  the  five  acres  of  land 
and  of  the  severed  estate  in  the  coal,  and  the 
answers  deny  that  plaintiffs  were  in  such  ac- 
tual possession.  To  maintain  the  Jurisdic- 
tion it  was  then  incumbent  on  plaintiffs  to 
prove  that  they  were  actually  in  possession. 
In  this  they  failed.  It  is  dear  that  they  were 
not,  at  the  institution  of  their  suits,  in  actual 
possession  either  of  the  five  acres  or  of  the 
coal.    The  proof  is  against  them. 

As  to  the  five  acres  the  evidence  clearly 
shows  that  defendant  Beard,  who  now  claims 
to  own  the  parcel,  was  in  actual  possessinn 
and  occupancy  of  the  same  when  plaintiffs' 
suit  in  relation  to  the  parcel  was  brought. 

[2]  In  the  case  in  relation  to  the  estate  in 
the  coal,  we  do  not  find  it  proper  to  decide 
whether  plaintiffs  have  become  the  owners  of 
that  estate  by  adverse  possession  or  not,  as 
they  claim  to  have  become.  We  can  not  here- 
in determine  what  constitutes  an  adverse 
holding  by  the  surface  owner  of  a  severed  es- 
tate in  coal  underlying  the  surface.  But  cer- 
tain it  is  that  plaintiffs  do  not  prove  that  at 
the  time  they  sought  the  aid  of  the  court  of 
equity  they  were  in  actual  physical  possession 
of  the  coal.  The  mere  presence  of  an  open 
bank  in  the  coal  from  the  surface  which  they 
own  does  not  alone  give  them  actual  posses- 
sion of  the  coal.  Nor  does  the  fact  that  they 
and  those  under  whom  they  hold  the  surface 
long  mined  the  coal  for  home  use  show  them 
still  to  be  in  possession  of  it  even  if  the  inter* 
mittent  and  desultory  mining  shown  to  have 
been  done  by  them  ever  constituted  actual  pos- 
session as  against  the  owner  of  the  severed  es- 
tate in  the  coal.  Plaintiffs  do  not  show  that 
such  mining  continued  to  the  time  when  they 
instituted  the  suit.  Indeed  the  contrary  ap- 
pears from  the  record.  Moreover,  there  is 
evidence  that  plaintiffs  have  been  ousted  by 
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defendant  Johnson  from  any  possession  that 
they  erer  had  of  the  coaL 

Orders  affirming  the  decrees  will  be  en- 
tered. 

(73  W.  Va.  190) 

FIRST  NAT.  BANK  OF  ST.  MARTS  et  aL 
V.  WILLIAMSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.   11,  1013.     Rehearing  De- 
nied Feb.   12,  1914.) 

(SyUahui  ly  the  Court.) 

1.  Compositions  with  Creditors  (|  22*)— 
PuBCHAss  of  Assets— Withdrawal  of  Of- 

A  purchaser  of  the  assets  of  an  insolvent 
firm,  under  a  proposal  to  pay,  in  consideration 
therefor,  one-third  of  each  of  the  several  debts 
of  the  firm,  assented  to  by  practically  all  of  the 
creditors,  cannot  retract  or  withdraw  his  pro- 
posal so  as  to  bar  acceptance  thereof  by  one  of 
the  creditors  to  whom  payment  has  not  been 
made,  without  having  first  restored  the  status 
quo. 

[Ed.  Note.~For  other  cases,  see  Compositions 
with  Creditors,  Cent  Dig.  §§  64-67;   Dec.  Dig. 

5  22.*] 

2.  Compositions  with  Cbeditobs  (§S  5,  25*) 
— pubghase  of  asset&— acceptance  of  of- 
FER—DECBEB. 

If,  in  such  case,  a  creditor  whose  daim 
has  not  been  provided  for  in  the  decree  confirm- 
ing the  purchase  file  a  cross-bill  or  an  answer 
in  the  nature  of  a  cross-bill,  seeking  the  bene- 
fit of  the  contract  of  purchase,  assented  to  by 
the  other  creditors,  but  not  formally  accepted 
by  him,  such  claim  so  made  amounts  to  an  ac- 
ceptance of  the  unretracted  offer  of  the  pur- 
chaser, and  relief  on  the  cross-bill  is  limited  to 
a  decree  against  the  latter  for  payment  of  one- 
third  of  the  debt. 

[Ed.  Note.~For  other  cases,  see  Compositions 
with  Creditors,  Cent.  Dig.  §§  3-7.  80-S6;  Dec 
Dig.  if  5,  26.*] 

3.  Compositions  with  Cbeditobs  (f  25*)— 
Purchase  of  Assets— Decbee  on  Cboss- 
Biix. 

Such  relief  may  be  granted  by  an  addition- 
al decree  upon  the  cross-bill,  without  reversal 
or  disturbance  of  the  previous  one. 

[Ed.  Note.— For  other  cases,  see  Compositions 
with  Creditors,  Cent  Dig.  §§  80-86;  Dec.  Dig. 
§25.*] 

Appeal  from  Circuit  Court,  Pleasants 
County. 

Suit  by  the  First  National  Bank  of  St 
Marys  and  others  against  N.  J.  Williamson 
and  others.    From  the  decree,  Watts,  Ritter 

6  Co.,  a  corporation,  appeals.    Reversed  in 
part,  and  affirmed  in  part 

Merrick  &  Smith,  of  Parkersburg,  for  ap- 
pellant 6.  D.  Smith  and  Craig  &  Wells,  all 
of  St  Marys,  for  appellees. 

POFFENBARGER,  P.  In  a  suit  by  cred- 
itors against  N.  J.  Williamson  &  Co.,  an  in- 
solvent mercantile  copartnership,  a  receiver 
was  appointed,  and  then  there  was  an  ef- 
fort to  compromise  with  the  creditors  on 
the  basis  of  23%  per  cent.,  which  was  effect- 
ed as  to  all  but  two  of  them.  Watts,  Ritter 
&  Co.,  a  corporation,  whose  claim  had  been 
reduced  at  the  date  of  the  compromise  to 


less  than  $900,  and  the  Baltimore  Bargain 
House.  The  former's  claim  had  been  secured 
by  a  deed  of  trust  on  a  tract  of  land  belong- 
ing to  Isabella  Williamson,  the  mother  of 
one  of  the  members  of  the  firm,  and  another 
tract  belonging  to  her  husband.  The  scheme 
of  compromise  was  founded  on  a  proposed 
sale  of  the  assets  of  the  concern  to  H.  Frank 
&  Sons,  in  consideration  of  their  payment 
of  one-third  of  each  of  the  several  debts. 
An  agreement  bearing  date  May  29,  1909, 
between  the  special  receiver  and  S.  K.  Frank, 
who  was  admittedly  acting  for  his  firm, 
was  prepared  and  signed  by  them,  to  become 
effective  upon  the  acceptance  by  the  several 
creditors  of  the  proposed  partial  payment 
in  satisfaction  of  their  respective  demands. 
Under  this  agreement,  Frank  proposed  to 
take  "all  the  personal  effects  of  the  late  firm 
of  N.  J.  Williamson  ft  Co.,  together  with  ac- 
counts, notes,  moneys,  and  other  choses  in  ac- 
tion and  the  equity  of  the  said  N.  J.  Wil- 
liamson &  Co.,  in  any  real  estate  belonging 
to  the  said  firm,  or  to  any  member  thereof," 
and  the  net  price  to  be  paid  therefor  was 
stated  to  be  "33%  cents  on  the  dollar,  and 
to  pay  the  court  costs,  costs,  fees;  and  com- 
missions of  the  receiver,  and  his  attorney's 
fees  attendant  upon  the  management  and 
closing  up  of  the  said  business  of  the  said 
concern  or  firm,  subject  to  the  order  and 
approval  of  the  court"  Later  all  of  the 
creditors,  with  two  exceptions  noted,  accept- 
ed. The  Baltimore  Bargahi  House  dalm 
is  not  involved  here.  An  effort  was  made 
to  'eliminate  the  Watts,  Ritter  A  Co.  claim 
in  the  following  manner:  The  receiver  and 
N.  J.  Williamson,  after  consultation  vrith 
Frank,  went  to  Cincinnati  to  secure  the  ac- 
ceptances of  such  creditors  as  resided  there, 
and  on  the  way  down  stopped  at  Hunting- 
ton, and  made  a  proposition  to  Watts,  Ritter 
&  Co.  They  represented  that  Isabella  Wil- 
liamson, on  whose  property  the  claim  was 
secured  by  a  deed  of  trust,  would  apply  on  it 
her  percentage  of  a  certain  debt  she  had 
against  the  insolvent  firm,  and  pay  enough 
more  to  make  a  reduction  of  $300.  Watts, 
Ritter  &  Co.  was  willing  to  accept  this  prop- 
osition, and  thereupon  had  its  attorneys  re- 
turn the  claim.  Under  these  conditions,  a 
decree  was  entered  on  the  27th  of  July,  1909, 
which  Ignored  the  daim  of  Watts,  Ritter 
&  Co.  altogether.  Isabella  Williamson  re- 
ceived on  account  of  her  debt  something  over 
$250,  but  refused  to  pay  it  on  the  daim. 
The  provision  for  it  having  failed,  thd  com- 
pany placed  its  daim  again  in  the  hands 
of  its  attorneys,  and  notice  of  a  motion, 
September  17,  1909,  to  reverse  the  decree 
was  given,  which  motion  was  then  made,  and 
the  court  took  time  for  consideration.  On 
the  next  day  the  cause  was  referred  to  a 
commissioner  to  take,  state,  and  report  an 
account,  which  report  was  made  and  filed 
on  the  3d  day  of  January,  1910.     On  the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dia.  ft  Am.  Dig.  Key-No.  Series  St  Rep'r  Indexes 


W.Va,) 


FIRST  NAT.  BANK  ▼.  WIIiUAMSON 


837 


12th  of  January,  1910,  Watts,  Rltter  ft  Co. 
filed  an  answer  In  the  cause  in  the  nature  of 
a  cross-blU,  praying  relief  from  the  decree, 
and  against  the  receiver,  Herman  Frank,  S. 
K.  Frank,  H.  S.  Frank,  M.  O.  Swallow,  trus- 
tee, J.  M,  Williamson,  and  N.  J.  William- 
son, and  process  was  taken  out  thereon. 
Special  replications  were  filed  to  the  cross- 
bill, and  a  large  amount  of  evidence  taken. 
On  the  hearing  of  the  cause  the  court  dis- 
missed the  cross-bill,  but  reserved  to  Watts, 
Bitter  ft  Co.  its  right  to  enforce  its  lien  on 
the  real  estate.  That  company  has  appealed. 
Much  of  the  cross-bill  relates  to  omissions 
of  assets  from  an  inventory  made  up  by  the 
receiver  some  time  before  the  decree,  and 
amounting  to  $4,594.  It  did  not  include  the 
following  items:  The  value  of  the  Schoen- 
field  Company  goods,  $1,889.80;  Brandeis 
ft  Lieberman  goods,  $155;  cash  in  bank, 
$675 ;  notes  and  book  accounts,  $300 — which, 
including  some  other  small  amounts  shown 
by  the  evidence  not  to  have  been  included, 
amount  to  about  $2,700.  The  inventory  as 
made  up,  exclusive  of  these  items,  amount- 
ed, as  has  been  stated,  to  $4,594,  and  the  re- 
ceiver sold  the  personal  assets  to  Frank  & 
Sons  for  the  sum  of  $4,806.27.  This  sale 
having  been  reported  to  the  court,  the  debts 
were  ascertained  by  the  decree,  with  the  ex- 
ception of  that  of  Watts,  Rltter  ft  Co.,  and 
the  receiver  was  ordered  first  to  pay  out  of 
the  fund  the  expenses  of  the  receivership, 
amounting  to  $337,  compensation  to  the  re- 
ceiver amounting  to  $200,  and  an  attorney's 
fee  amounting  to  $250,  and  the  costs  of  the 
suit,  to  be  taxed  by  the  clerk,  and  apply  the 
balance  pro  rata  on  the  debts  as  so  ascertain- 
ed. All  of  the  creditors,  except  the  Bal- 
timore Bargain  House  and  Watts,  Rltter  ft 
Co.,  consented  to  the  entry  of  the  decree, 
and  so  bound  themselves  to  accept  from  the 
receiver  the  pro  rata  distribution  in  pay- 
ment, or  part  payment,  of  one-third  of  their 
several  debts.  The  commissioner's  report 
filed  in  the  proceedings  on  the  cross-bill 
shows  Frank  ft  Sons  paid,  in  addition  to 
the  sum  of  $4,806.27,  other  sums  amounting 
to  $1,238.70,  making  a  total  of  $6,044.97,  all 
of  which  has  been  disbursed,  except  $75.83, 
which  was  to  be  applied  to  the  Baltimore  Bar- 
gain House  claim.  Frank  &  Sons,  therefore, 
paid  largely  more  than  one-third  of  the  value 
of  all  the  assets  of  the  concern.  With  all 
of  the  omitted  items  added  to  the  invoice, 
the  amount  would  be  about  $7,300,  and  they 
paid  $6,044.97,  all  of  which  shows  that  nei- 
ther they  nor  the  creditors  treated  the  con- 
tract as  one  to  pay  only  one-third  of  the 
value  of  the  assets,  but  that  all  understood 
it  to  be  a  contract  to  pay  one-third  of  each 
of  the  several  debts  of  the  concern.  Un- 
less this  contract  is  to  be  displaced,  and  the 
settlement  made  on  a  different  basis,  the 
omissions  from  the  invoice  are  wholly  imma- 
terial. The  written  proposal  of  Frank  was 
to  pay  for  the  assets  *'the  net  price  of  83^ 


cents  on  the  dollar";  but  it  does  not  say 
on  what  basis  the  33^  cents  was  to  be 
computed,  whether  the  value  of  the  goods  or 
the  debts.  Hastily  read,  it  would  seem  to 
say  on  the  value  of  the  assets ;  but  it  does 
not  say  so  in  terms,  and  was  open  to  in- 
terpretation and  construction.  The  parties 
have  construed  it  to  mean  33%  per  cent 
of  the  indebtedness,  and  the  decree  of  July 
27,  1909,  proceeds  upon  that  basis. 

The  cross-bill  is  a  very  lengthy  document, 
solidly  covering  about  22  pages  of  the  print- 
ed record,  and  complains  of  many  things. 
In  some  respects,  the  respondent  treats  it- 
self as  affected  or  as  being  bound  onty  by 
the  facts  as  they  existed  at  the  date  of 
the  institution  of  the  suit,  and  as  having  no 
concern  whatever  with  the  Frank  contract 
of  purchase.  In  other  respects,  it  seeks 
to  take  advantage  of  that  purchase,  and 
complains  of  failure  to  account  for  all  of  the 
purchase  money,  or  to  comply  with  the  agree- 
ment, in  that  the  purchasers  took  certain  as- 
sets under  that  agreement  without  having 
paid  or  accounted  for  their  value  at  the 
contract  price.  It  admits  the  willingness  of 
respondent,  at  the  time  it  was  made,  to  ac- 
cept the  proposition  of  N.  J.  Williamson 
and  the  receiver,  under  which  it  was  to  get 
$300  on  account  of  its  claim,  and  be  left  free 
to  look  to  the  real  estate  on  which  it  had 
a  deed  of  trust  for  the  residue  thereof,  and 
complains  of  the  failure  of  that  arrangement. 
It  cannot  be  permitted,  under  the  rules  of 
procedure,  to  play  fast  and  loose  with  the 
Frank  contract  of  purchase.  That  contract 
cannot  be  treated  as  in  for  some  purposes 
and  out  for  others.  If  any  portion  of  it 
is  accepted,  the  whole  of  it  must  be  taken. 
That  the  answer  in  the  nature  of  a  cross- 
bill does  claim  the  benefit  of  it  is  dear.  It 
endeavors  to  hold  Frank  &  Sons  to  an  ac- 
counting on  the  basis  thereof.  It  closes 
with  a  prayer  for  correction  of  the  inven- 
tory and  an  additional  charge  on  account 
thereof  against  Frank  ft  Sons  on  the  basis 
of  their  contract  of  purchase.  Having  ac- 
cepted it  thus  far,  the  respondent  cannot  be 
permitted  to  set  it  aside  or  overthrow  it  in 
other  respects.  The  utmost  it  can  do  on 
such  a  cross-bill  is  to  claim  such  advantage 
as  the  proposal  of  purchase  conferred  upon 
each  creditor,  namely,  the  payment  of  one- 
third  of  his  debt  In  view  of  Uiis  conclusion, 
it  is  wholly  unnecessary  to  enter  upon  any 
inquiry  as  to  the  tenableness  of  the  respec- 
tive contentions  relating  to  the  inventory  and 
omissions  therefrom.  Frank  did  not  buy  the 
assets  on  the  basis  of  33  V^  per  cent  of  their 
value,  but  on  the  basis  of  payment  of  one- 
third  of  the  indebtedness  of  the  firm. 

The  proposition  of  purchase  included  the 
equity  of  redemption  of  N.  J.  Williamson  ft 
Co.,  or  any  member  of  the  firm,  in  any  real 
estate  belonging  to  it.  They  had  certain  real 
property  in  the  town  of  St  Marys,  incumbered 
by  deeds  of  trust,  one  held  by  the  Pleasants 
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County  Bank  for  the  sum  of  91,500,  and  an- 
other by  T.  J.  Taylor  and  Oscar  Goetgeluck 
for  $2,000.  Frank  &  Sons  purchased  these 
debts  from  the  Pleasants  County  Bank  and 
Taylor  and  Goetgeluck,  and  N.  J.  William- 
son, and  J.  M.  Williamson,  and  their  wives 
executed  another  deed  of  trust  on  the  firm 
real  estate  to  secure  to  H.  Frank  ft  Sons  the 
payment  of  a  note  for  the  sum  of  $1,500, 
made  July  2,  1909.  The  cross-bill  prays  a 
sale  of  this  real  estate,  and  also  attacks  the 
deed  of  trust  executed  in  favor  of  Frank 
&  Sons.  All  these  matters  are  to  be  ignor- 
ed ia  the  disposition  of  this  case,  for  the 
same  reason  that  the  allegations  respect- 
ing omissions  from  the  inventory  are  regard- 
ed as  immaterial.  Under  the  proposition 
made  by  Frank  &  Sons,  the  creditors  are  to 
get  one-third  of  their  debts,  and,  having  re- 
ceived that,  they  have  no  concern  with  the 
assets  of  the  firm  or  the  disposition  thereof. 
[1,2]  As  ascertained  by*the  commissioner 
and  stated  in  his  report,  there  was  due 
Watts,  Bitter  &  Co.,  as  of  January  11,  1910, 
Including  interest  to  that  date,  $856.93,  and 
it  remains  only  to  inquire  whether  Watts, 
Bitter  &  Co.  are  in  any  manner  precluded 
from  acceptance  of  the  proposition  made  by 
Frank  &  Sons  to  pay  one-third  of  that  debt, 
and  enforce  the  agreement  consummated  by 
such  acceptance.  The  principle  inhibiting 
Watts,  Bitter  &  Co.  from  asking  more  than 
is  obtainable  by  acceptance  of  the  offer  of 
Frank  &  Sons  precludes  the  withdrawal  of 
that  offer.  On  the  faith  of  it,  they  have 
taken  over  the  assets  of  N.  J.  Williamson 
&  Co.  They  could,  not  force  Watts,  Bitter  & 
Co.  to  accept  their  proposition;  but  it  has 
now  come  into  this  cause  seeking  the  bene- 
fit of  that  proposal,  converted  into  a  contract 
as  to  other  creditors,  and  to  charge  Frank  & 
Sons  under  its  terms  and  provisiona  This 
amounts  to  a  voluntary  acceptance  of  the 
proposition.  The  offer  was  made  for  the 
benefit  of  Watts,  Bitter  &  Co.  as  well  as 
all  other  creditors,  and  there  has  been  no 
retraction  thereof,  nor  any  attempt  to  with- 
draw it  Besides,  under  the  contract  result- 
ing from  its  acceptance  by  numerous  credi- 
tors, Frank  &  Sons  have  taken  all  of  the 
assets  of  the  firm,  Including  its  real  estate. 
In  this  way  they  have  gone  beyond  the  point 
of  retraction.  It  is  too  late.  The  offer  can- 
not be  withdrawn  without  restoration  of 
the  status  quo,  and  there  is  no  proposal  there- 
of. By  claiming  the  benefit  of  that  offer 
in  the  cross-bill.  Watts,  Bitter  &  Co.  has  ac- 
quired right  to  all  it  can  get  under  that 
proposition,  and  precluded  itself  from  de- 
manding anything  more.  It  amounts  to  an 
acceptance  of  the  original  offer,  converting 
it  into  a  contract  between  Frank  &  Sons  and 
Watts,  Bitter  &  Co.,  wherefore  the  latter  ia 
entitled  to  a  decree  for  one-third  of  Its 
debt  as  ascertained  by  the  commissioner,  and 
no  more.  The  debt,  on  the  11th  of  January, 
1910,  was  $856.93,  one-third  of  which  is 
$285.64. 


rS]  No  complaint  is  made  of  the  failure  of 
the  court  to  act  upon  the  motion,  docketed 
September  17,  1909,  to  reverse  the  decree 
of  July  27,  1909,  at  the  time  it  was  made, 
or  within  a  reasonable  time  thereafter;  but 
the  overruling  thereof  in  the  final  decree  pro- 
nounced on  November  6,  1911,  Is  complained 
of.  At  that  time  it  was  properly  overruled, 
for  reasons  already  stated.  Subsequent  to 
the  docketing  of  the  motion,  Watts,  Bitter 
&  Co.  came  in  and  filed  its  answer  and  cross- 
bill, seeking  the  benefit  of  the  sale  made  to 
Frank  &  Sons.  Having  done  that,  all  it  is 
entitled  to  could  have  been  given  by  an  ad- 
ditional decree,  supplying  the  omission  in 
the  decree  of  July  27,  1909.  That  decree 
adjudicated  nothing  for  or  against  the  cross- 
bill plaintiff.  Its  claim  was  simply  omitted 
by  failure  to  make  any  provision  therefor. 
There  was  no  adjudication  either  for  or 
against  it  As  to  it,  the  decree  was  merely 
silent. 

Although  made  by  S.  K.  Frank  in  his  in- 
dividual name,  the  offer  of  purchase  was 
made  on  behalf  of  the  firm  of  H.  Frank  & 
Sons,  of  which  he  was  a  member.  That  he 
purchased  as  the  agent  of  the  firm  is  admit- 
ted by  the  answer  to  the  cross-bilL  As  Her- 
man Frank,  S.  K.  Frank,  and  H.  S.  Frank, 
partners  trading  and  doing  business  as  H. 
Frank  &  Sons,  were  the  real  purchasers  of 
the  assets  of  the  insolvent  firm,  it  ts  proper 
to  decree  payment  by  them  of  the  amount  to 
which  the  appellant  is  entitled. 

Bests tence  of  this  conclusion  by  counsel 
for  the  appellees  is  based  almost  entirely  up- 
oh  the  withdrawal  from  the  hands  of  its 
attorneys  of  the  claim  of  the  appellant  upon 
the  faith  of  the  arrangement  made  with  it 
by  the  receiver  and  N.  J.  Williamson;  but 
we  find  no  element  of  estoppel  in  this.  Wil- 
liamson and  the  receiver  both  admit  they 
had  no  authority  from  Isabella  WilUamson 
to  make  such  an  arrangement  on  her  part 
Though  S.  K.  Frank  denies  having  authoriz- 
ed or  instigated  the  transaction,  the  receiver 
virtually  contradicts  him,  and  all  the  circum- 
stances strongly  tend  to  prove  the  arrange- 
ment was  made  at  his  instance.  At  the  time 
Williamson  and  the  receiver  called  upon  the 
appellant  at  its  place  of  business  in  Hunting* 
ton,  and  made  the  unauthorized  arrangement 
for  payment  of  $300  on  its  claim,  they  were 
en  route  to  Cincinnati,  Ohio,  for  the  purpose 
of  effecting  compromises  with  other  creditors 
of  the  firm.  All  of  the  compromise  agree- 
ments were  made  for  Frank  &  Sons  as  well 
as  for  Williamson  &  Co.,  and  the  proposition 
of  the  former  extended  to  all  of  the  property 
and  all  of  the  creditors  of  the  latter.  Hav- 
ing full  knowledge  of  the  nature  of  the  ar- 
rangement made  with  the  appellant,  and  the 
probability  of  its  failure,  they  are  not  in  a 
position  to  say  they  relied  upon  it  to  their 
injury  or  detriment.  In  this  connection,  an 
effort  has  been  made  to  limit  the  purchase 
contract  to  the  payment  of  one-third  of  the 
claim  of  the  unsecured  creditors;    but  the 
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written  proposal  of  purchase  is  not  so  limit- 
ed, nor  does  the  conduct  of  Frank  &  Sons 
harmonize  with  it  as  so  limited  by  Interpreta- 
tion. They  did  not  ignore  the  secured  debts. 
They  purchased  these  of  the  bank  and  Tay- 
lor and  Goetgeluck,  which  amounted  to  pay- 
ment in  full,  and  they  endeavored  to  pur- 
chase that  of  Watts,  Bitter  &  Co.  for  some- 
thing less  than  the  amount  due.  Manifest- 
ly there  was  no  purpose  in  the  proposal  to 
restrict  the  secured  creditors  to  their  spedfle 
liens  for  satisfaction  of  their  claims. 

In  so  f&r  as  the  decree  complained  of 
dismisses  the  cross-bill  of  the  appellant,  and 
denies  it  relief.  It  will  be  reversed,  and  in 
all  other  respects  affirmed,  and  a  decree  will 
be  entered  here  in  favor  of  the  appellant 
against  Herman  Frank,  8.  K.  Frank,  and  H. 
8.  Frank,  partners  doing  business  as  H. 
Frank  ft  Sons,  for  the  sum  of  $285.04,  with 
interest  thereon  from  the  11th  day  of  Jan- 
uary, 1010,  and  costs  in  the  court  below,  sub- 
sequent to  the  decree  of  July  27,  1809,  as 
well  as  in  this  court 

LYNCH,  J^  absent 

(73  W.  Va.  342) 

BESENEB  V.  WATTS,  BITTEB  &  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  9,   1913.     Behearing  Denied 

Feb.  12.  1914.) 

(ByllahuM  hy  the  Oauri,) 

1.  Master  and  Sebvant  (|  20*)— Cozttbaot 
OF  Employment— Termination. 

An  employment  upon  a  monthly  or  annual 
salary,  if  no  definite  period  is  otherwise  stated 
or  proved  for.  its  contmuance  is  presumed  to  be 
a  hiring  at  will,  which  either  party  may  at  any 
time  determine  at  his  pleasure  without  liabil- 
ity for  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  19;   Dec.  Dig.  §  20.*] 

2.  Master  and  Sebvant  (J  40*)— Contract  or 
Employments-Construction  . 

The  burden  of  proving  that  such  hiring  was 
obligatory  for  a  year  rests  on  the  party  who 
seeks  to  establish  that  the  contract  covert  that 
period. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  47*40 ;   Dec  Dig.  I  40. ♦] 

3.  Master  and  Servant  (§  20*)— Contract  of 
Employment— Construction. 

Unless  the  understanding  was  mutual  that 
the  service  was  to  extend  for  a  certain  fixed  and 
definite  period,  it  is  an  indefinite  hiring,  and 
is  determinable  at  the  will  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  19 ;  Dec.  Dig.  t  20.*] 

Errot  to  Circuit  Court,  Cabell  County. 

Action  by  H.  A.  Resener  against  Watts, 
Bitter  &  Co.  Judgment  for  plaintiff  and 
from  an  order  granting  a  new  trial,  plaintiff 
brings  error.  Reversed,  motion  for  new  trial 
overruled,  and  Judement  entered  on  the 
verdict. 

Qeo.  S.  Wallace,  of  Huntington,  for  plain- 
tiff in  error.  Holt,  Duncan  &  Holt,  of  Hunt- 
ington, for  defendant  in  error. 


LTNCH,  J.  Upon  the  general  issue  In  as- 
sumpsit, the  Jury  found  in  favor  of  plaintiff 
$576.83,  claimed  by  him  as  a  balance  due 
under  a  contract  of  employment.  The  court, 
on  motion  of  defendant,  set  aside  the  verdict 
as  "contrary  to  the  law  and  the  evidence,'' 
and  awarded  a  new  trial.  By  his  writ  of 
error,  plaintiff  asks  reversal  of  this  mUng 
and  a  Judgment  here  upon  the  verdict.  His 
contention  is  that  the  contract  proved  is  a 
general  or  indefinite  Mring,  terminable  at 
wiU;  that,  upon  voluntary  withdrawal  there- 
from, he  is  entitled  to  the  compensation  then 
earned,  represented  by  the  sum  sued  for. 
Defendant,  on  the  other  band,  daima  the  em- 
ployment was  for  the  definite  period  of  one 
year,  and  that,  having  quit  before  fUll  per- 
formance, plaintiff  cannot  recover  on  the 
contract  or  on  a  quantum  meruit  The  terms 
of  the  contract,  except  its  duration,  are 
clearly  proven.  In  the  latter  part  of  1907, 
plaintiff  entered  the  employment  of  defend- 
ant, a  wholesale  dealer  in  dry  goods  and  no- 
tions, as  traveling  salesman,  upon  an  agree- 
ment for  a  monthly  salary  and  expenses, 
and  the  further  compensation  of  6  per  cent, 
commissions,  in  excess  of  salary  and  expens- 
es, on  goods  sold  by  him,  the  excess  to  be 
ascertained  and  paid  on  settlements  made  at 
the  end  of  each  year.  No  definite  duration 
was  fixed  for  the  employment.  Plaintiff 
worked  until  December,  1908,  when  he  was 
paid  the  commissions  due  for  the  year,  and 
a  new  contract  made  with  the  same  terms, 
except  that  the  monthly  salary  was  increased 
and  new  territory  added.  Watts,  president 
of  the  company,  says  the  contract  was  "for 
one  year,"  but  he  does  not  further  indicate 
there  was  a  mutual  agreement  to  that  effect. 
Plaintiff  continued  to  work  under  this  con- 
tract until  the  dose  of  1009,  except  that  his 
commissions  were  reduced  by  Watts  in  Feb- 
ruary from  5  to  8  per  cent  Upon  the  annual 
settlement  at  the  close  of  1909,  no  commis- 
sions were  due  plaintiff,  his  commissions  be- 
ing $10  less  than  the  aggregate  of  his  salary 
and  expenses  for  that  year.  Both  he  and 
Watts  say  no  new  arrangement  was  made 
for  1910 ;  that  the  agreement  for  1909  con- 
tinued without  change.  During  the  employ- 
ment defendant  rendered  monthly  statements 
to  plaintiff,  showing  both  the  sums  p^id  him 
as  salary  and  expenses  and  the  amount  of 
goods  sold  by  him  during  the  preceding 
month.  I'lalntiff  continued  in  the  employ- 
ment of  the  company  until  May,  1910,  when, 
having  become  Interested  as  stockholder  in 
another  similar  company,  he  notified  Watts 
of  his  intention  to  discontinue  his  previous 
engagements,  and,  without  objection  by  de- 
fendant, quit  its  service.  He  had  then 
earned  in  that  year  $576.83  in  commissions  in 
excess  of  salary  and  expenses.  To  recover 
this  balance,  he  instituted  this  action,  having 
already  received  all  salary  and  expenses  then 
due.    These  are  the  facts  from  which  we 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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must  detenoine  whether  the  employmept  was 
for  a  year  or  at  wilL  This  is  the  crucial 
test  of  plaintiff's  right  to  recovery.  No  proof 
defines  the  duration  of  the  employment  It 
is  general,  not  definite.  Being  of  such  indef- 
inite character,  it  is  necessary  t4)  ascertain 
by  construction  the  extent  of  the  engagement. 

[1,2]  The  authorities,  while  not  wholly  in 
accord,  generally  state  the  doctrine  applica- 
ble to  such  cases  to  be  that  an  employment 
upon  a  weekly,  monthly,  or  annual  salary, 
if  no  definite  period  is  otherwise  stated  or 
proved  for  its  continuance,  is  presumed  to  be 
a  hiring  at  will.  Many  authorities  so  hold. 
Edwards  *y.  Seaboard  Bailroad  Co.,  121  N. 
0.  490,  28  S.  E.  137 ;  Currier  v.  Lumber  Co., 
150  N.  C.  694,  64  8.  E.  763,  134  Am.  St  Bep. 
955;  Finger  t.  Brewing  Co.,  13  Mo.  App.  810; 
Evans  ▼.  Ballway  Co.,  24  Mo.  App.  114; 
Hotchkiss  v.  Godkin,  63  App.  Div.  468,  71 
N.  T.  Supp.  629;  Cycle  Co.  v.  Teeter,  18  Ind. 
App.  476,  48  N.  E.  595;  Bentley  v.  Smith,  3 
Ga.  App.  242,  59  S.  E.  720 ;  Prentiss  v.  Led- 
yard,  28  Wis.  131;  Haney  v.  Caldwell,  36 
Ark.  156 ;  Booth  v.  India  Bubber  Co.,  19  B.  I. 
696.  36  AU.  714;  Orr  ▼.  Wlard,  73  lU.  318.  1 
Labatt  on  Mas.  ft  Serv.  {  159  says:  *The 
doctrine  applied  by  the  great  majority  of  the 
courts,  which  have  so  far  (1913)  expressed  an 
opinion  on  the  subject,  consists  essentially  in  a 
complete  repudiation  of  the  presumption  that 
a  general  or  indefinite  hiring  is  a  hiring  for  a 
year,  and  the  substitution  of  another  presump- 
tion, viz.,  that  such  a  hiring  is  a  hiring  at  will. 
Under  this  doctrine,  the  burden  of  proving 
that  such  hiring  was  obligatory  for  a  year 
rests  on  the  party  who  seeks  to  establish 
that  the  contract  covered  that  period."  So 
Martin  v.  Insurance  Co.,  148  N.  Y.  117,  42  N. 
B.  416,  says  that  "a  hiring  at  so  much  a  year, 
no  time  being  specified,  is  an  indefinite  hir- 
ing; and  such  a  hiring  is  a  hiring  at  will, 
and  may  be  terminated  at  any  time  by  either 
party."  Wood  on  Mas.  ft  Serv.  §  136,  states 
the  doctrine  even  stronger — that  "a  hiring  at 
so  much  a  day,  week,  month,  or  year,  no  time 
being  specified,  is  an  indefinite  hiring,  and  no 
presumption  attaches  that  it  was  for  a  day 
even,  but  only  at  the  rate  fixed  for  whatever 
time  the  party  may  serve ;  ♦  •  •  and  in 
such  cases  the  contract  may  be  put  an  end 
to  by  either  party  at  any  time,  unless  the 
time  is  fixed,  and  a  recovery  had,  at  the  rate 
fixed,  for  the  services  actually  rendered." 
Greer  v.  Arlington  Mills  Co.,  1  Pennewill  (Del.) 
581,  43  Atl.  609,  though  with  greater  caution, 
declares  that  "a  hiring  at  a  certain  sum  a 
year,  no  time  being  specified,  and  unaccom- 
panied by  any  fact  or  circumstance  in  proof 
from  which  a  different  intent  may  be  inferred, 
and  when  the  testimony  as  to  the  contract 
is  not  conflicting,  is  an  employment  for  an 
indefinite  period  and  not  for  a  year,  and  is 
determinable  at  any  time  at  the  option  of 
either  party  thereto." 

Application  of  this  test  does  not  lead  to 
the  conclusion  that,  upon  the  facts  disclosed 


here,  the  contract  required  plaintiff  to  serve 
during  the  year  1910.  Defendant  changed  its 
terms  in  February,  1909,  from  a  5  to  a  3  per 
cent  commission,  conceding  to  its  salesmen 
the  option  to  quit  or  further  continue  in  its 
employment  It  paid  the  salary  and  exp^is- 
es,  except  commissions,  at  the  end  of  each 
month,  and  commissions  at  the  end  of  each 
year — ^in  case  of  the  latter,  only  because  un- 
til that  time  it  could  not  ascertain  whether 
the  amount  due  to  each  salesman  exceeded 
his  salary  and  expenses.  This  postponement 
was  thus  a  necessary  convenience,  solely  for 
the  purpose  of  an  annual  adjustment  of  ac- 
counts, and  not  an  essential  ingredient  of  the 
contract  of  employment 

[3]  For  defendant,  It  Is  urged  that  plain- 
tiff's testimony  shows  an  annual  employment 
We  do  not  reach  that  conclusion.    His  state- 
ment that  the  same  arrangement  was  made 
or  modified  for  the  next  succeeding  year  does 
not  mean  that  when  so  made  or  modified  it 
required  his  service  for  an  entire  year.    Nor 
is  defendant's  testimony  on  this  subject  In 
any  degree  convincing.    It  is  true  he  says 
that  at  the  end  of  each  year  the  contract 
was  renewed  for  the  succeeding  year,  and 
was  to  cover  a  year.    But  for  1909  it  did  not 
thus  continue,  because  altered,  as  we  have 
seen,  in  February  of  that  year.    He  then  con- 
strued it  as  a  contract  at  will,  and  therefore 
subject  to  alteration  or  revocation.    Again,  it 
is  not  sufllcient  for  defendant  to  state  only 
that  the  contract  was  for  a  year,  and  that 
he  did  not  contract  with  his  salesmen  for  a 
shorter  period,  without  more.    He  must,  in 
view  of  the  authorities  dted,  also  show  that 
plaintiff  so  understood   and   agreed   to  the 
contract  as  one  requiring  service  during  such 
period.    "Unless    their    understanding    was 
mutual  that  the  service  was  to  extend  for  a 
certain  fixed  and  definite  period,  it  is  an  in- 
definite hiring,  and  is  determinable  at  the 
will  of  either  party."    Wood  on  Mas.  ft  Serv. 
S  136;  Railway  Co.  v.  Roberson,  3  Colo.  142, 
146;   Iron  Co.  v.  Carpenter,  67  Md.  554,  557, 
11  AtL  176;    Prentiss  v.  Ledyard,  28  Wis. 
131;    Orr  v.  Ward,  .73  HI.  318;    Haney  ▼. 
Caldwell,  36  Ark.  156.    Here  there  is  no  such 
proof.    To    constitute    an    agreement,     the 
minds  of  the  parties  must  concur,  or  meet 
upon  its  terms ;  otherwise  there  Is  no  agree- 
ment. 

Besides,  It  was  a  question  for  the  jury  to 
say,  by  its  verdict  under  the  instructions 
clearly  presenting  the  theories  of  the  parties, 
whether  the  contract  required  a  year's  serv- 
ice, which  inquiry  it  thereby  answered  in  the 
negative.  Both  by  reason  and  authority,  the 
burden  to  show  a  definite  term  of  employment 
rested  with  defendant,  as  the  contract  did 
not  expressly  state  the  term.  The  court 
erred  in  disturbing  the  finding  of  the  jury. 

Our  conclusion  is  that  the  contract  proved 
was  for  an  indefinite  term,  and  therefore 
revocable  at  the  will  of  either  party.  Being 
of  that  opinion,  we  reverse  the  Judgmeut  or 
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the  trial  court,  overrule  defendant's  motion 
for  a  new  trial,  and  enter  judgment  on  the 
verdict  of  the  jury. 

(73  W.  Va.  80) 

CITY  OF  ST.  MARYS  v.  LOCKE  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct   21,   1913.     Rehearing  De- 
nied  Feb.  12.  1914.) 

(Syllahus  hy  the  Court.) 

1.  MUNIOIPAL     COBFOBATIONS     (i     526*)^SpK- 

ciAL  Assessment  —  Collection  by  Per- 
sonal Action— Delegation  op  Power. 
.  The  Legislature  has  the  constitutional 
right  to  confer  upon  cities,  towns,  and  villages 
the  power  to  collect  special  assessments,  for 
street  improvement,  by  personal  action  against 
the  property  owner  in  any  court  of  competent 
jurisdiction. 

[E}d.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §{  1242,  1243;  Dec 
Dig.  S  526.*i 

2.  Municipal   Corporations  (8  526*)--Spe- 
ciAL  Assessments— Delegation  or  power. 
It  may  also  empower  such  municipalities 
to  determine  for  itself,  by  ordinance,  the  man- 
ner of  collecting  its  taxes  and  assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  $$  1242,  1243;  Dec. 
Dig.  S  52e.*i 

8.  Municipal  Corporations  (§  627*)— Char- 
ter—Amendment  BY  Statute. 

Chapter  47,  Code  1906,  concerning  the 
powers  conferred  upon  municipalities  and  their 
officers,  is  an  amendment  to  the  special  charters 
of  all  cities,  towns,  and  villages  in  the  state, 
except  the  city  of  Wheeling,  in  so  far  as  said 
chapter  does  not  conflict  with  their  special 
charter,  regardless  of  when  such  charters  were 
granted. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  1242,  1243;  Dec 
Dig.  8  527.*] 

4.  Municipal  Corporations  (§  586*)*-Jubis- 
diction— Personal  Action  by  City. 

In  view  of  the  powers  delegated  to  it  by 
sections  34,  35,  and  36,  c.  47,  Code  1906,  and 
an  ordinance  auly  passed  by  it  providing  for 
the  levying  of  special  assessments  for  street  im- 
provement, and  the  collection  thereof  by  suit 
"before  a  competent  court,"  a  city  may  bring 
a  personal  action  therefor  against  the  property 
owner,  before  a  justice  of  the  peace;  the 
amount  thereof  being  within  his  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1304-1306;  Dec. 
Dig.  I  586.*1 

5.  Appeal  and  Error  (§  291*)— Presentation 
Below— Amount  of  Verdict. 

Error  in  the  amount  of  a  verdict,  found 
upon  a  demurrer  to  evidence,  cannot  be  noticed 
in  this  court,  if  no  motion  to  set  it  aside  was 
made  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1707-1712,  1724-1726 ; 
Dec  Dig.  §  291.*] 

Error  to  Circuit  Court,  Pleasants  County. 

Action  by  the  City  of  St  Marys  against  H. 
P.  Locke  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

William  Beard,  of  Parkersburg,  for  plain- 
tiffs in  error.  G.  D.  Smith,  of  St.  Marys,  for 
defendant  in  error. 

WILLIAMS,  J.  [4]  H.  P.  Locke  was 
awarded  this  writ  of  error  to  a  judgment 


recovered  against  him  by  the  dty  of  St 
Marys  for  the  sum  of  $148.45,  in  an  action 
oi-iginally  brought  before  a  justice  of  the 
peace  to  recover  a  special  assessment  levied 
upon  his  property  for  the  laying  of  a  side- 
walk on  a  street  adjacent  thereto,  and  ap- 
pealed to  the  circuit  court  Locke's  counsel 
insists  that  the  justice  was  without  jurisdic- 
tion. If  the  justice  had  not  jurisdiction,  it 
follows  that  the  circuit  court  acquired  none 
by  appeal.  The  justice's  jurisdiction,  if  he 
has  any,  depends  upon  statute;  he  does  not 
derive  it  from  the  common  law.  But  we 
think  the  justice  had  jurisdiction  of  the  ac- 
tion by  virtue  of  statute  and  the  city»s  ordi- 
nance combined.  The  dty  of  St  Marys  was 
granted  a  special  charter  in  1901.  That  char- 
ter does  not  authorize  it  to  make  special 
assessments.  It  is  similar  to  the  charter  of 
the  city  of  Elkins,  which  was  held,  in  Cain 
V.  aty  of  Elkins,  57  W.  Va.  9,  49  S.  B.  898, 
not  to  confer  such  power.  But,  claiming  the 
right  to  exercise  the  powers  conferred  on 
cities,  towns,  and  villages  by  chapter  47, 
Code,  that  are  not  inconsistent  with  the 
powers  conferred  by  its  special  charter,  the 
dty  of  St  Marys,  in  August,  1901,  passed  an 
ordinance  styled  "Paving  Ordinance,"  the 
second  clause  of  which  reads  as  follows:  *1f 
any  property  owner  or  owners  shall  fail  or 
refuse  to  pave  the  sidewalks  in  front  of  thdr 
property'  in  manner  and  form  as  they  are 
thereto  required,  for  a  period  of  60  days 
after  having  been  served  with  notice  by  the 
street  committee  >they  are  so  required  to  pave, 
it  shall  be  lawful  for  the  dty  to  proceed  to 
lay  a  pavement  upon  the  sidewalk  in  front  of 
such  property  at  the  cost  and  expense  of  the 
owner  of  said  property  and  the  cost  of  laying 
such  sidewalk  and  paving  and  curbing  the 
same  shall  be  collected  by  the  dty  from  such 
owner  or  owners  in  like  manner  as  fines  and 
taxes  and  shall  constitute  a  lien  upon  the 
property  in  front  of  which  such  pavement  is 
laid,  or  the  said  city  of  St  Marys  may  at  its 
election  sue  before  a  competent  court  and 
obtain  judgment  for  the  price  of  said  pave- 
ment and  collect  the  same  under  execution  or 
decree." 

The  city  relies  upon  the  above  section  of  its 
ordinance  to  sustain  the  justice's  jurisdic- 
tion. But  counsel  for  Locke  insist  that  its 
act,  Attempting  to  provide  its  own  remedy, 
was  ultra  vires.  This  would  be  true  if  it  had 
not  been  authorized  so  to  do  by  statute,  giv- 
ing it  the  right  to  determine  tiie  manner  in 
wMch  it  may  collect  its  fines  and  assess- 
ments. It  may  collect  its  taxes  and  assess- 
ments in  more  than  one  way.  Generally 
speaking,  when  the  statute  creates  a  right, 
and  gives  a  remedy  for  its  enforcement,  that 
remedy  is  exdusive.  Hence  taxes  could  not 
formerly  be  collected  by  action,  as  a  debt; 
distraint  being  then  the  only  remedy  given 
the  collector.  But  chapter  5,  Acts  1904  (sec- 
tion 33,  c.  30,  Code  1906),  authorizes  the  of- 
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fleers  whose  duty  it  is  to  collect  state,  comi- 
ty, ana  district  taxes  to  collect  by  appropri- 
ate action,  in  the  name  of  the  state,  before  a 
Justice  of  the  peace,  or  in  a  court  of  law  or 
equity.  Section  34,  c  47,  provides  that,  if 
the  owner  of  land  abutting  upon  a  street 
"shall  fail  or  refuse  to  curb,  pave  or  keep  the 
same  dean,  in  the  manner  or  within  the 
time  required  by  the  council,  it  shall  be  the 
duty  of  the  council  to  cause  the  same  to  be 
done  at  the  expense  of  the  dty,  town  or  vil- 
lage, and  to  assess  the  amount  of  such  ex- 
pense upon  such  owner  or  occupant,  and  the 
same  may  be  collected  br  the  sergeant  in  the 
manner  'herein  provided  for  the  collection  of 
the  city,  town  or  village  taxes."  Section  35, 
same  chapter,  gives  the  sergeant  the  "same 
powers,  rights  and  privileges'*  for  the  collec- 
tion of  city  taxes,  fines,  levies,  and  assess- 
ments that  are  given  to  collectors  of  state 
taxes.  And  section  36,  same  chapter,  in  ad- 
dition to  making  special  assessments  for 
street  improvements  a  lien  upon  the  property 
adjacent  thereto,  superior  to  all  other  liens, 
except  taxes,  provides  for  the  enforcement 
thereof,  not  only  by  suit  in  equity,  but  also 
'in  such  other  manner  as  the  council  may 
by  ordinance  prescribe."  It  was  in  pursu- 
ance of  the  authority  thus  conferred  on  it 
that  the  city  of  St  Marys  passed  the  ordi- 
nance above  quoted.  It  was  in  compliance 
with  the  legislative  power  delegated  to  the 
municipality,  and  its  action  before  the  Justice 
was  thereby  duly  authorized. 

[8]  It  is  suggested  that  chapter  47,  Ck)de, 
was  not  intended  to  apply  to  cities  operating 
under  special  charters  granted  since  the  en- 
actment of  that  chapter.  But  section  1  of 
said  chapter  clearly  confers  upon  all  cities, 
towns,  and  villages,  except  the  city  of  Wheel- 
ing, the  right  to  exercise  the  powers  defined 
in  that  chapter,  which  are  not  inconsistent 
with  their  special  charters,  of  course,  wheth- 
er their  special  charters  were  granted  before, 
or  since,  tiie  passage  of  that  chapter.  It  Is 
not  confined  to  those  towns  thereafter  incor- 
porated by  the  circuit  court,  pursuant  to  that 
chapter.  It  is  expressly  made  an  amendmerU 
to  the  charters  of  all  cities  and  towns,  ex- 
cept the  dty  of  Wheeling.  It  could  not  prop- 
erly be  called  an  amendment  to  a  charter 
obtained  under  it;  the  chapter  itself  would 
then  be  the  city's  charter.  The  words  "here- 
after established"  do  not  limit  the  manner 
of  establishment.  Moreover,  section  39  of 
the  special  charter  o'f  St  Marys  provides 
that  the  charter  should  not  be  construed  to 
take  away  any  of  the  power  conferred  upon 
it  or  its  ofiicers  by  "general  law,"  except  so 
far  as  they  were  inconsistent  with  Its  special 
charter,  thus  Indicating  the  legislative  intent 
to  clothe  said  city  with  additional  powers 
contained  in  chapter  47. 

A  number  of  objections  were  made  to  the 
notice  served  on  Mr.  Locke  to  lay  the  side- 
walk. One  Is  that  It  was  not  given  by  the 
city  council,  but  by   the  street  committee. 


The  ordinance  especially  provides  for  notice 
by  the  street  committee.  The  council  could 
delegate  such  authority  to  a  committee  of 
its  own  members.  Another  objection  is  that 
it  did  not  specify  the  width  of  the  sidewalk 
to  be  laid.  The  curbing  had  already  been 
set,  and  that  indicated  the  width  of  the  side- 
walk. If  Mr.  Locke  had  been  disposed  to 
perform  his  duty  in  the  premises,  and  enter- 
tained any  doubt  as  to  the  width  of  the 
walk,  he  could  easily  have  informed 
himself  in  relation  thereto  by  making  ap- 
Ucation  to  the  street  committee. 

The  account  is  also  objected  to,  for  the 
reason  that  it  shows  the  sidewalk  was  laid 
with  cement  blocks;  ^  whereas,  the  notice  to 
Locke  required  him 'to  lay  it  with  paving 
brick,  sawed  stone,  or  flrstpclaBs  cement 
The  walk  was  laid  in  a  manner  satisfactory 
to  the  city,  and  with  material  provided  for 
in  its  ordinance.  That  was  all  the  law  re- 
quired. Mr.  Locke  has  no  right  to  complain 
on  that  score.  A  portion  of  the  sidewalk  had 
already  been  laid  near  his  property  with 
cement  blocks,  and  the  city  council,  no  doubt, 
desired  to  preserve  uniformity  in  the  appear- 
ance of  the  street  and  therefore  used  cement 
blocks  instead  of  solid  cement 

[6]  Another  objection  to  the  account  is  that 
it  included  an  item  for  cost  of  setting  the 
curbing;  whereas,  the  notice  did  not  re- 
quire defendant  to  set  curbing.  The  curbing 
had  been  set  by  the  city  before  any  notice 
was  given  to  defendant;  therefore  the  dty 
had  no  right  to  charge  defendant  with  it 
As  to  t^t  item,  the  dty  had  not  complied 
with  the  law,  or  even  with  its  own  ordinance, 
which  required  notice  to  the  owner  and  his 
failure  for  60  days  thereafter  to  do  the  work 
as  a  prerequisite  to  the  city's  right  to  collect 
the  cost  of  having  it  done  from  Locke.  This, 
being  Judidal  error,  would  call  for  a  reversal 
of  the  Judgment  notwithstanding  the  amount 
of  the  erroneous  item  is  less  than  f  100  (Bee 
V.  Burdett  23  W.  Va.  744,  and  Lamb  ▼.  Gedl, 
25  W.  Va.  288),  if  objection  had  been  made 
to  the  verdict,  which  was  rendered  on  a 
demurrer  to  the  evidence.  But  there  was 
no  motion  to  set  aside  the  verdict  and  the 
failure  to  make  such  motion  was  a  waiver 
of  the  error. 

[1,  2]  Special  assessments  are  sustainable 
upon  the  principle  that  private  property  is 
benefited  by  the  public  improvement  That  the 
Legislature  has  the  right  to  confer  power  up- 
on munldpalities  to  make  such  assessments 
is  the  well-settled  law  of  this  state  (Heavner 
V.  City  of  Elkins,  69  W.  Va.  255,  71  S.  B.  184, 
Ann.  Cas.  1913A,  653;  City  of  Parkersburg  ▼. 
Tavenner,  42  W.  Va.  486, 26  S.  E.  179 ;  Hager 
V.  Milton,  66  W.  Va.  62,  66  S.  B.  13),  and  it 
is  admitted  that  the  dty  of  St  Marys  was 
given  such  power  by  chapter  47,  Code.  But 
it  is  contended  that  the  Legislature  had  no 
constitutional  right  to  create  a  personal  lia- 
bility on  property  owners  for  sudi  assess- 
ment and  provide  for  collection  thereof  by 
personal  actions.    It  is  claimed  that  the  only 
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remedy  tbat  can  be  lawfully  given  is  by  a 
proceeding  in  rem  against  tbe  property  bene- 
fited. We  faU  to  see  the  force  of  this  argu- 
ment. Personal  liability  may  flow  from  fail- 
ure to  perform  a  duty,  whether  that  duty  be 
created  by  law  or  by  contract  On  receiving 
the  notice  to  lay  the  sidewalk,  it  became  Mr. 
Locke's  duty  to  comply  therewith,  and  his 
failure  to  comply  within  60  days  thereafter 
justified  the  dty  in  performing  the  work  at 
his  expense,  l^at  the  ordinance  and  the 
statute  made  It  a  personal  obligation,  as  well 
as  a  lien  on  his  property,  we  have  already 
determined.  We  cannot  see  why  the  Legis- 
lature may  not  create  a  personal  liability 
for  a  spedal  assessment,  as  well  as  for  a 
general  tax.  It  is  as  much  the  citizen's  duty 
to  pay  the  one  as  the  other,  when  lawfully 
levied.  Neither  is  a  debt  in  the  ordinary 
sense;  but  both  are  obligations  to  the  govern- 
ment, in  this  instance  to  the  municipality. 

Judge  Ck>oley,  in  his  very  excellent  work 
on  Taxation,  vol.  2,  p.  1276  (3d  Ed.)  in  dis- 
cussing the  subject  of  collecting  special  as^ 
sessments,  says :  "(collection  may  be  provided 
for  in  any  of  the  methods  admissible  in  other 
cases,  and  what  has  been  said  on  the  subject 
of  collection  of  general  taxes  is  therefore 
applicable  to  the  collection  of  special  assess- 
ments whenever  the  proceedings  are  anal- 
ogous.** 

City  of  Muscatine  v.  Chicago,  etc.,  R.  R. 
Ck>.,  70  Iowa,  645,  44  N.  W.  009,  is  a  case 
very  similar  to  the  one  in  hand.  There  the 
dty  had  levied  a  special  assessment  upon 
property  owned  by  the  railroad  company,  and 
brought  its  action  at  law  to  recover  it,  pur- 
suant to  one  of  its  ordinances  providing  that 
such  assessments  might  be  collected  in  the 
same  manner  as  taxes  are  collected.  Or- 
dinary taxes,  in  that  state,  being  collectible 
by  action,  the  court  held  that,  **while  the 
property  affected  by  the  assessments  became 
bound  by  a  lien  the  dty  could  collect  the 
taxes  by  personal  action  against  the  owners." 

So,  also,  in  Lima  v.  Cemete^  Ass'n,  42 
Ohio  St  128,  51  Am.  Rep.  809,  it  was  held 
that  a  law  exempting  lands  of  cemetery  asso- 
dations  from  taxation  did  not  exempt  them 
from  spedal  assessments  for  street  improve- 
ment, and  that,  while  such  land  could  not  be 
sold  to  pay  such  special  assessments,  yet  the 
munidpality  might  enforce  collection  by  sudi 
remedies  as  the  statutes  and  courts  of  equity 
afforded. 

City  of  Chicago,  in  Trust  for  Use  of 
Schools,  V.  City  of  Chicago,  207  111.  37,  69 
N.  E.  580,  is  also  a  similar  case.  That  case 
involved  a  spedal  assessment  levied  upon 
school  property  and  the  court  of  Illinois 
held  that,  while  school  property  could  not 
be  sold,  still  the  assessment  might  be  enforc- 
ed by  other  methods;  and  that  school  funds 
of  the  dty  were  held  to  be  liable  therefor. 

We  do  not  mean  to  intimate  that  the  own- 
er could  be  made  personally  liable,  regardless 
of  benefits  to  his  property.  It  might  some- 
times  happen  that   the  special  asseaament 


would  greatly  exceed  the  added  benefit,  or 
possibly  exceed  the  value  of  tXie  entire  prop- 
erty. In  such  case  the  enforcement  of  the 
assessment,  as  a  personal  liability,  would 
amount  to  the  taking  of  private  property 
without  just  compensation,  a  thing  which 
the  Constitution  forbids.  But  no  such  ques- 
tion is  raised  as  a  defense  to  this  action,  and 
we  must  presume,  for  the  purposes  of  this 
case,  that  defendant's  property  was  benefited 
to  Uie  extent  of  the  assessment  sought  to 
be  collected. 
The  judgment  is  affirmed. 

MILLER,  J.,  absent 

ROBINSON,  J.  (concurring  in  the  result). 
Were  it  not  for  section  39  of  the  charter  of 
the  city  of  St  Marys,  Acts  1901,  ch.  147,  the 
dedsion  rendered  would  not  meet  my  con- 
currence. That  section  reserved  to  the  dty 
of  St  Marys  the  powers  that  its  immediate 
predecessor,  the  town  of  St  Marys,  had  un- 
der the  general  provisions  of  Code  1899,  ch. 
47,  not  inconsistent  with  the  powers  confer- 
red by  the  new  diarter.  It  would  seem  that 
the  power  spedally  to  assess  abutting  prop- 
erty owners  for  the  cost  of  sidewalks,  there- 
tofore existing  in  the  town  of  St  Marys  by 
virtue  of  chapter  47,  is  not  inconsistent  with 
the  powers  granted  by  the  new  charter,  and 
was  reserved  to  the  dty  as  chartered  by  Acts 
1901,  ch.  147. 

But  unless  there  is  some  sudi  provision  In 
the  charter  of  a  town  or  dty  spedally  pa8»- 
ed  by  the  Legislature  subsequent  to  the  orig- 
inal taking  effect  of  chapter  47,  which  was 
on  April  Ist,  1869,  the  provisions  of  that 
chapter  should  not  apply  to  the  munidpality 
so  Chartered  by  the  Legislature.  My  con- 
struction of  section  1  of  chapter  47  has  al- 
ways been  that  it  made  tbe  provisions  of 
that  chapter  to  apply  only  to  munidpalities 
established  by  drcuit  court  incorporation 
pursuant  to  the  chapter  after  its  enactment, 
and  to  municipalities  theretofore  establish- 
ed howsoever,  but  that  when  a  special  diar- 
ter was  thereafter  granted  by  the  Legisla- 
ture, the  munidpality  taking  it  was  inde- 
pendent of  chapter  47,  unless  the  legislative 
diarter  spedflcally  made  it  to  apply.  In 
other  words,  chapter  47  is  ovAj  an  amend- 
ment to  such  charters  as  existed  when  that 
chapter  originally  became  law.  Charters 
granted  by  the  Legislature  thereafter  contain 
all  that  the  lawmaking  body  intended  them 
to  contain,  and  do  not  indnde  the  provisions 
of  chapter  47  unless  they  so  expressly  pro- 
vide. The  involved  language  of  section  1, 
chapter  47,  as  it  appears  in  the  present  0>de, 
is  made  clearer  by  a  reference  to  its  orig- 
inal form  in  the  Code  of  1868. 

Properly  interpreted,  section  1  of  chapter 
47  means  that  the  provisions  of  that  chapter 
shall  thereafter,  that  is,  after  the  taking  ef- 
fect of  the  chapter  on  April  1,  1869,  be  ap- 
plicable to  munidpalities  incorporated  un- 
der the  scheme  provided  therein,  and  that 


844 


80  S0UTHBA8TBBN  REPORTBB 


(W.Va. 


municipalities  theretofore  established  may 
exercise  the  powers  conferred  by  the  chap- 
ter, though  the  same  may  not  be  conferred 
by  their  charters.  The  section  must  be  tak- 
en as  speaking  at  the  time  of  Its  becoming 
law.  It  meant  only  that  the  chapter  should 
be  law  for  municipalities  chartered  generally 
under  it  and  an  amendment  to  existing  char- 
ters. It  was  not  intended  to  bind  or  to  dic- 
tate to  future  Legislatures  what  should  be 
the  law  of  municipalities  thereafter  estab- 
lished. The  section  deals  only  with  munici- 
palities incorporated  under  the  general  law 
of  the  chapter  to  which  it  is  an  introduc- 
tion, and  with  those  existing  at  the  date  of 
its  enactment  As  to  municipalities  there- 
after specially  chartered  by  legislative  acts, 
the  section,'  in  reason,  left  it  to  the  Legisla- 
ture to  define  their  powers,  to  create  them  as 
the  lawmaking  body  saw  fit  It  certainly 
did  not  undertake  to  amend  them  in  ad- 
vance. The  chapter  does  not  purport  to  deal 
at  all  with  special  legislatiye  charters  there- 
after to  be  granted. 

In  at  least  two  of  our  cases  my  view  seems 
to  hare  been  inferentlally  recognized:  Har- 
vey V.  City  of  Elklns,  65  W.  Va.  305,  64  S.  B. 
247;  and  Whetsell  v.  City  of  Elklns,  68  W. 
Va.  709,  70  S.  B.  754. 

The  construction  of  section  1  of  chapter 
47  herein  suggested  is  not  necessarily  strict 
construction.  It  is  only  the  plain  and  rea- 
sonable purport  of  the  statute.  But  if  strict, 
It  is  that  which  must  be  resorted  to  in  look- 
ing for  power  of  taxation  by  special  assess- 
in0nta» 

(TO  W.  Vb.  804) 

WHITE  V.  MOONET. 

(Supreme  Court  of  Apneals  of  West  Virginia. 

Dec.  2,   1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(8yllahu8  hy  the  Court,) 

1.  Deeds  (|  211*)— Mental  Capaoitt— Suffi- 
ciency OF  Evidence. 

A  case  involving  no  new  principle,  in  which 
the  evidence  is  held  not  sufficient  to  overthrow 
a  deed  on  the  ground  of  alleged  want  of  mental 
capacity  of  the  grantor,  following  Black  v.  Post, 
67  W.  Va.  253,  67  S.  E.  1072 ;  Teter  v.  Teter, 
59  W.  Va.  449,  53  S.  E.  779 ;  and  Delaplain  v. 
Gnibb,  44  W.  Va.  612,  30  S.  B.  201,  67  Am. 
St  Rep.  788. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  iS  637-647;    Dec.  Dig.  f  211.*] 

(Additional  Syllahus  hy  Editorial  Staff.) 

2.  Deeds    (f    196*)  — Mental   Incapacity  — 
Question  of  Proof. 

In  an  action  to  cancel  a  deed  for  want  of 
mental  capacity  in  the  grantor  to  execute  same, 
the  burden  was  on  plaintiff  to  prove  such  in- 
capacity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fi  587-593,  649;    Dec.  Dig.  i  196.*1 

3.  Deeds  (§  68*)— Capacity  to  Execute. 

That  the  grantor's  mind  was  enfeebled  by 
age  and  disease,  and  her  actions  occasionally 
strange  and  eccentric,  did  not  invalidate  a  deed 


of  which  she  knew  the  natnre  and  effect  at  the 
time  of  its  execution. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  149-155;    Dec.  Dig.  i  6a*l 

4.  Deeds  ((  56*)— Dbliveby— What  Consti- 
tutes. 

Where  persons  meet  to  make  a  deed,  and 
read,  sign  and  acknowledge  it  without  reserva- 
tion, this  amounts  to  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  117-123.  125 ;   Dec.  Dig.  |  56w*  J 

5.  Deeds  (§  19*)— Failubb  of  Conbidebation. 

Where  the  grantor  in  a  deed,  given  in  con- 
sideration of  the  grantee's  taking  care  of  her 
during  her  life,  received  such  care  for  more  tlian 
14  years,  she  could  not  prevent  the  grantee  from 
carrying  out  his  contract  to  take  care  of  her  in 
the  future  and  then  avoid  the  deed  for  failure 
of  consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  138;  Dec.  Dig.  S  19.*] 

Appeal  from  Circuit  Court,  Boone 
County. 

Bill  by  Sidney  White,  committee,  etc, 
against  W.  E.  Mooney.  From  decree  for 
plaintiff,  defendant  appeals.  Reversed,  and 
bill  dismissed. 

Frank  P.  Murphy  and  John  B.  Hager, 
both  of  MadLsun,  for  appellant.  Chas. 
L.  Estep,  of  Madison,  and  W.  B.  B.  Byrne, 
of  Charleston,  for  appellee. 

WILLIAMS,  J.  [1]  W.  B.  Mooney  Has  ap- 
pealed from  a  decree  of  the  circuit  court  of 
Boone  county  made  on  the  17th  February, 
1912,  canceling  a  deed  made  to  him  by  Pau- 
lina Miller  conveying  a  tract  of  397  acres  of 
land,  the  grantor  retaining  possession  dur- 
ing her  life.  The  case  turns  upon  the  gran- 
tor's mental  capacity  at  the  date  of  the  deed, 
April  11,  1910.  The  consideration  recited  is 
services  and  labor  performed  and  to  be  per- 
formed by  Mooney  for  the  grantor.  Mooney 
was  to  maintain  and  take  care  of  the  grantor 
during  her  life,  giving  her  proper  care,  nurs- 
ing, and  medical  attention.  Mrs.  Miller  was 
a  widow,  about  74  years  of  age,  and  by  her 
frugality,  industry,  and  careful  attention  to 
business  she  had  accumulated  and  saved 
a  good  deal  of  money,  in  addition  to  the  tract 
of  land  In  controversy.  Her  children  had 
died  .  unmarried  and  without  Issue,  and 
her  husband  too  had  died  about  15  years 
prior  to  1910.  Mooney  had  been  living  on 
her  place,  in  a  house  erected  for  him,  only  a 
few  feet  from  her  own  dwelling  house  for 
about  14  years — nearly  ever  since  her  hus- 
band's death.  She  was  partially  paralyzed 
in  the  fall  of  1909,  and  was  in  feeble  health, 
having  almost  lost  the  use  of  her  right  arm 
and  leg.  Her  power  of  speech  was  also  much 
affected,  and  it  was  often  difficult  for  her  to 
make  herself  understood.  Her  counsel  urge 
that,  at  the  time  she  executed  the  deed,  she 
had  not  sufficient  mind  to  know  what  she 
was  doing.  She  lived  at  Chap,  Boone  county, 
about  nine  miles  from  Madison.  The  deed 
was  executed  at  the  Martin  Hotel  in  Madi- 
son, In  the  presence  of  F.  C.  Leftwlch,  M.  A 
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Byrnslde,  and  W.  E.  Mooney,  while  she  was 
on  her  way  to  a  sanatorium  In  Louisville,  Ky. 
Mr.  Leftwlcfa  had  been  her  attorney  at  law 
and  her  legal  adviser  for  several  years.  Dr. 
R.  L.  Hunter  and  Mr.  Mooney  accompanied 
her  to  Louisville,  and  placed  her  In  the  care 
of  Dr.  Pope,  In  his  sanatorium,  where  she 
remained  about  five  months.  She  was  then 
brought  back  to  her  own  home  in  Boone 
county  by  Mr.  Leftwlch.  About  20  witnesses 
have  testified  for  plaintiff  that,  in  their  opin- 
ion, she  was  not  competent  to  make  the  deed ; 
and  about  12  for  defendant,  that  she  was 
competent  That  she  did  execute  the  deed  is 
abundantly  pooven  by  a  number  of  witnesses 
who  were  present  at  the  time,  and  the  fact 
is  not  denied. 

[2]  So  that  the  principal  question  in  dis- 
pute is.  Was  she  mentally  capable  at  the 
time?  The  legal  presumption  in  favor  of  her 
mental  capacity  casts  the  burden  of  proving 
the  want  of  it  upon  her.  Black  v.  Post,  67 
W.  Ya.  253,  67  S.  E.  1072,  and  Delaplain  v. 
Gmbb,  44  W.  Va.  612,  30  S.  B.  201,  67  Am. 
St.  Rep.  788.  After  a  careful  reading  and 
consideration  of  all  the  testimony  pro  and 
oon,  giving  the  opinions  of  witnesses  such 
weight  as  the  facts  and  circumstances  related 
by  them  to  show  their  opportunity  to  Judge 
of  her  mental  capacity  entitles  them  to,  we 
are  forced  to  conclude  that  a  decided  prepon- 
derance of  the  evidence  proves  that  she  was 
mentally  competent  to  make  the  deed.  True, 
plaintiff  has  produced  the  greater  number  of 
witnesses;  but  many  of  them  showed  but 
little  opportunity  to  Judge  of  her  mental 
condition  at  the  time  in  question,  and  a  num- 
ber of  them  admitted  that  at  times  her  mind 
was  better  than  at  other  times.  On  the 
other  hand,  ^  number  of  witnesses  for  de- 
fendant testify  about  matters  of  business  at- 
tended to  by  her  and  things  spoken  of  by  her, 
concerning  which  she  alone  knew,  she  giving 
the  reasons  why  she  wanted  them  adjusted. 
Such  evidence  proves  beyond  question  that 
she  possessed,  at  that  time,  both  memory 
and  reason,  and  that  she  then  knew  well 
what  she  was  doing.  Her  mind  may  have 
been,  and  no  doubt  was,  impaired  by  disease ; 
but,  that  she  knew  what  she  was  doing  and 
willingly  executed  the  deed,  we  have  little 
doubt  That  she  possessed  a  will  and  exer- 
cised it  is  shown  by  her  refusal  to  contribute 
to  the  building  of  a  church  in  Madison,  then 
in  process  of  erection.  She  was  solicited  by 
Mr.  Byrnslde  to  make  such  contribution  and 
declined,  saying  that  she  would  perhaps  do 
00  on  her  return  from  the  hospital. 

It  would  require  unnecessary  time  and 
labor  to  detail  all  the  testimony,  or  even  the 
material  parts  of  it  and  It  would  have  no 
other  effect  than  to  incumber  the  reports 
with  useless  matter  which,  in  all  probability, 
would  never  he  read  by  any  one  other  than 
the  attorneys  of  record  who  are  already 
familiar  with  it  Cases  of  this  kind  seldom 
lerve  as  precedents;  they  depend  upon  their 


own  peculiar  facts  and  circumstances,  and 
rarely  Involve  any  new  or  unsettled  principles 
of  law.  Because  of  their  nature,  they  can 
never,  except  in  the  rarest  instances,  serve 
as  precedents.  Therefore,  it  is  enough  to 
say  that  we  have  been  Influenced  in  our  de- 
cision of  the  case  more  by  the  undisputed 
testimony  of  witnesses  in  relation  to  state- 
ments made  and  things  done  by  Mrs.  Miller, 
at  and  about  the  time  she  executed  the  deed, 
than  by  the  confljicting  opinions  of  witnesses 
regarding  her  mental  capacity. 

[3]  Her  mind  may  have  been  enfeebled  by 
age  and  disease,  and  her  actions  occasionally 
strange  and  eccentric,  and  we  have  no  doubt 
they  were,  as  when  she  quarreled  with 
Mooney,  still,  if  she  knew  the  nature  and  ef- 
fect of  her  deed,  it  must  be  sustained  as  her 
voluntary  and  rational  act  Blade  v.  Post, 
supra,  and  Delaplain  v.  Grubb,  supra.  There 
is  no  evidence  whatever  that  undue  Influence 
was  exerted  to  cause  her  to  execute  the  deed. 
She  was  physically  feeble  and  talked  with 
difficulty,  frequently  being  unable  to  speak  the 
word  she  wanted  to  use.  She  would  some- 
times say  '*!  know  it  but  can't  tell  it;"  but 
she  fully  understood  all  that  was  said  to  her. 
She  sent  for  Mr.  Leftwlch  and  he  came  to 
the  Martin  Hotel  where  she  was  stopping  in 
Madison.  She  was  then  helped  upstairs  to 
her  room ;  and,  in  the  presence  of  a  number 
of  witnesses,  the  matter  of  executing  the  deed 
was  talked  over  before  it  was  prepared.  It 
was  written  at  Mr.  Leftwich*s  office  on  the 
next  day,  and  brought  to  her  and  read  over 
to  her.  She  could  not  use  her  arm  to  write, 
and  she  requested  Mr.  Byrnslde  to  sign  her 
name  for  her  and  he  did  so ;  she  then  made 
her  mark  and  acknowledged  the  deed.  She 
requested  Mr.  Leftwlch,  at  the  same  time, 
to  attend  to  certain  other  important  business 
matters  for  her,  and  gave  him  a  written  pow- 
er of  attorney  to  do  so.  In  the  January  next 
preceding  her  going  to  Louisville,  several 
months  after  she  was  paralyzed,  she  made 
a  sale  of  other  land  to  Crawford  &  Ashby. 
A  settlement  with  them  was  a  part  of  the 
business  she  wanted  Mr.  Leftwlch  to  attend 
to.  She  requested  him  to  pay  a  bill  she  owed 
Dr.  Oodbey,  and  not  to  pay  a  claim  made 
against  her  by  Dr.  Hatfield,  giving  as  her 
reason  that  she  had  not  sent  for  him,  but 
that  Sidney  White  had,  and  that  White 
ought  to  pay  him.  While  in  Madison  she 
sent  for  Sidney  White  and  collected  $400 
which  he  owed  her.  She  also  attended  to 
business  after  her  return  from  Louisville. 
She  related  to  one  of  the  witnesses  how  she 
had  tried  to  get  an  old  lady  nurse  at  the 
sanatorium  to  write  to  Mr.  Leftwlch  to  come 
for  her,  and  she  refused  to  do  so,  fearing  that 
she  would  lose  her  position,  but  said  the  old 
lady  told  her  of  a  girl  nurse  who  would 
likely  write  the  letter  for  her,  and  she  said 
she  then  sent  for  the  girl  and  got  her  to  write 
the  letter.  These  facts  and  drcumstanoes, 
which  are  clearly  proven,  convince  us  that 
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Mrs.  BliUer  possessed  sufficient  mind  to  make 
the  deed,  and  that  It  is  perfectly  valid.  She 
appears  to  have  been  easily  provoked  and 
possessed  a  violent  temper.  Occasionally 
she  threatened  to  do  violence  to  Mooney, 
when  in  a  fit  of  temper ;  and  in  March,  1911, 
he  swore  out  a  complaint  of  lunacy  against 
her,  and  she  was  adjudged  insane  and  a 
committee  appointed  for  her.  But  boiid  was 
given,  and  she  was  not  taken  to  the  asylum. 
This  occurred  after  she  had  brought  the 
present  suit,  and  nearly  a  year  after  she  had 
executed  the  deed  in  question.  It  does  not 
disprove  that  she  was  sane  and  competent 
when  she  made  it.  After  a  committee  was 
appointed,  the  suit  proceeded  in  his  name. 

It  is  proven,  and  not  denied,  that,  after 
her  husband's  death,  she  solicited  Mooney  to 
come  and  live  on  her  place  and  take  care  of 
her  and  her  property,  stating  that  she  had 
tried  to  get  certain  ones  of  her  relatives  to 
do  so  and  they  had  refused,  promising  to 
deed  Mooney  her  land  to  take  effect  at  her 
death ;  that  In  consideration  of  her  promise 
he  came,  and  has  taken  care  of  her  and  her 
farm,  and  has  also  assisted  in  the  manage- 
ment of  a  small  mercantile  store  which  her 
husband  had  conducted  and  which  she  con- 
tinued to  conduct  after  his  death.  In  the 
deed  she  was  careful  to  retain  a  life  estate  in 
the*  land;  and,  in  executing  it,  we  think,  she 
was  carrying  out  her  agreement  made  with 
Mooney  years  before.  She  is  proven  to  have 
had  a  strong  will  and  much  business  ability 
before  she  was  partially  paralyzed;  and, 
while  it  must  be  admitted  that  her  mind  at 
the  time  she  executed  the  deed  was  not  as 
vigorous  as  it  had  been,  still  we  do  not  think 
it  was  impaired  to  such  a  degree  as  to  des- 
troy her  win  and  incapacitate  her  to  make  a 
deed. 

[4]  The  deed  was  not  turned  over  imme- 
diately to  Mooney,  but  was  retained  for  a 
while  by  Mr.  Leftwich ;  and  counsel  for  Mrs. 
Miller  insist  that  the  essential  element  of  de- 
livery is  not  proven.  Mr.  Leftwich  explains 
satisfactorily  why  the  deed  was  not  handed 
to  Mooney  at  once.  He  says  that  Mrs.  Miller 
tried  to  explain  something  to  him  at  the  time, 
which  he  could  not  understand,  because  of 
her  difficulty  in  talking;  that  he  thought 
perhaps  it  related  to  some  matter  in  the  deed. 
But  he  says  that  he  remarked  to  her  in  the 
presence  of  Mooney  that  he  would  hold  the 
deed,  and  if  she  did  not  get  better,  he  would 
hand  it  to  Mooney  in  a  short  time.  She  un- 
derstood this,  and  made  no  objection  to  it 
It  authorized  him  to  hand  the  deed  to  Moon- 
ey; and,  so  far  as  plaintiff  is  concerned, 
delivery  of  the  deed  was  made  at  the  time 
she  signed  and  acknowledged  it.  Leftwich 
simply  picked  up  the  deed  when  the  acknowl- 
edgment was  completed.  It  was  not  pVLt  in 
his  hands  to  hold  for  any  length  of  time,  or 
to  be  delivered  only  on  condition.  "If  the 
parties  meet  to  make  a  deed,  and  read,  sign. 


and  acknowledge  it  without  reservation,  this 
amounts  to  delivery."  Adams  v.  Baker,  60 
W.  Va.  249,  40  S.  B.  356. 

[S]  Mooney  has  been  rendering  services  in 
consideration  of  the  deed  for  14  years  or 
more;  and  the  grantor  cannot  now  prevent 
him  from  carrying  out  his  contract  to  take 
care  of  her  in  the  future,  and  then  avoid  her 
deed  on  the  ground  of  failure  of  considera- 
tion. She  cannot  thus  take  advantage  of  her 
own  wrong. 

This  case  is  very  similar  to  the  case  of 
Black  V.  Post,  supra ;  and  it  is  controlled  by 
the  principles  announced  in  that  case  and  in 
Delaplaln  ▼.  Grubby  supra«  and  Teter  v. 
Teter,  59  W.  Va.  449,  53  S.  E.  779. 

The  decree  appealed  from  will  be  reversed, 
and  a  decree  entered  here  dismissing  plain- 
tirs  bUL 
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HUFF  V.  HUFF, 


(Supreme  Gourt  of  Appeals  of  West  Viigiuia. 

Dec.  2,   1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(Syllahu9  by  the  Cowrt,) 

1.  DiVOBCB  (I  27*>— GBOUNDS— ViOIANCB. 

Actual  violence,  to  constitute  ground  for  di- 
vorce, must  be  attended  with  danger  to  Ufe,. 
limb,  or  health,  or  be  such  as  to  cause  reason- 
able apprehension  of  such  danger. 

[E3d.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  27,  62-^ ;   Dec.  Dig.  S  27.*] 

2.  DivoBCB  (it  12,  37*)— Grounds—Unnatu- 
ral Conduct— Desertion— What  Consti- 
tutes. 

Vulgar,  indecent,  and  unnatural  conduct  on 
the  part  of  a  wife,  and  her  solicitation  of  the 
husband  to  engage  in  such  conduct  with  her, 
BhowiDg  viciousnesB  and  degeneracy  on  her  part, 
are  not  suflScient  grounds  for  divorce,  nor  do 
they  justify  the  husband  in  breaking  off  cohabi- 
tation with  her  and  treating  her  as, having  aban- 
doned or  deserted  him. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  22,  27,  51,  107-134,  136-138; 
Dec.  Dig.  St  12,  37.*] 

8.  Divorce    (§   129*)— Grounds— Adultery- 

Ciroumstantial  Evidence. 

Though  circumstantial  evidence  is  admis- 
sible and  sufficient  to  prove  adultery  in  a  suit 
for  divorce,  it  must  be  so  clear  and  strong  as  to 
carry  conviction  of  the  truth  of  the  charge,  and, 
if  it  does  no  more  than  raise  a  suspicion  of 
chastity,  it  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Divorce*. 
Cent  Dig.  SI  411-^41,  454 ;  Dec  Dig.  S  129.*I 

4.  Divorce  (S  199*)— Decree  for  Alimony— 

RiOHT. 

A  wife  who  has  been  abandoned  and  denied 
support  by  her  husband  may  have  a  decree  for 
alimony  without  a  divorce,  and  such  relief  may 
be  granted  her  in  a  suit  for  divorce  brought 
by  a  husband,  on  a  prayer  in  her  answer  there- 
for as  affirmative  relief. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  585.  586,  721 ;   Dec.  Dig.  S  199.*] 

(Additional  SyUabui  hy  Editorial  Staff.) 

5.  Divorce  (f  243*)— Coercive  Degree  ro» 
Alimony— VALIDITY. 

A  decree  granting  divorce  from  bed  and 
board  to  the  husband  and  alimony  to  the  wife 
was  erroneous,  because  coercive  and  in  restraint 
of  the  right  of  a  litigant,  where  it  provided 
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that  the  wife*8  acceptance  of  any  portion  of  the 
alimony  should  be  an  acquiescence  In  the  divorce 
decree  and  preclude  her  ris^ht  to  an  apoeal,  and 
that  an  application  for  an  appeal  should  render 
the  provision  for  alimony  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  §1  e84-6S6;  Dec.  Dig.  f  243.*] 

Appeal  from  Circuit  Court,  McDowell 
County. 

Suit  for  divorce  by  Samuel  H.  Huff  against 
LdUian  M.  Huff.  From  decree  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Warth  &  McCuUough,  of  Huntington,  for 
appellant  Sanders  &  Crockett,  of  Bluefield, 
and  Anderson,  Strotber  &  Hughes,  of  Welch, 
for  appellee. 

P0FFENBAR6ER,  P.  On  this  appeal 
from  a  decree  of  divorce  from  bed  and  board, 
the  appellant,  the  wife,  relies  upon  her  de- 
murrer to  the  bill  and  each  charge  made 
therein,  and  insuiflciency  of  the  evidence  to 
sustain  the  decree  in  favor  of  her  husband. 
The  fourth  paragraph  charges  willful  deser- 
tion, and  the  sixth  adultery  on  the  part  of  the 
wife,  specifying  the  party  with  whom  the  act 
is -alleged  to  have  been  committed  and  the 
time  and  place.  It  Is  useless  to  consume  time 
in  the  demonstration  of  the  sufficiency  of 
these  two  paragraphs. 

[1]  As  to  the  fifth  and  seventh  paragraphs, 
the  demurrer  should  have  been  sustained. 
The  former  makes  a  general  charge  of  ex- 
treme and  repeated  cruelty,  but  specifies  no 
facts  sufficient  to  warrant  the  conclusion  set 
forth.  The  specifications  are  that  the  de- 
fendant rei>eatedly  struck  and  assaulted  the 
plaintiff,  used  Tiolent  and  abusive  language 
toward  him,  falsely  charged  him  with  having 
committed  adultery,  endeavored  to  get  his 
employer  to  discharge  him,  and  resorted  to 
legal  proceedings  to  compel  him  to  support 
her.  These  acts 'do  not  amount  to  cruel  and 
inhuman  treatment,  as  it  is  defined  in  the 
law.  No  imminence  or  even  probability  of 
personal  Injury  by  violence  or  loss  of  health 
by  reason  of  annoyance  and  vexation  is  in 
any  form  alleged.  "What  merely  wounds  the 
feelings,  without  being  accompanied  by  bodily 
injury  or  actual  menace,  does  not  amount 
to  legal  cruelty."  Latham  v.  Latham,  30 
Grat  (Va.)  807;  Goff  v.  Goff,  60  W.  Va.  9,  16, 
58  S.  B.  769  (9  Ann.  Cas.  1083).  '^Actual 
violende  to  constitute  ground  for  divorce 
must  be  attended  with  danger  to  life,  limb,  or 
health,  or  be  such  as  to  cause  reasonable  ap- 
prehension of  danger.  It  Is  not  every  slight 
violence  committed  against  the  wife  by  the 
husband,  even  in  anger,  which  will  authorize 
a  divorce.  Much  less  will  slight  acts  of  vio- 
lence by  a  wife  from  which  the  husband  can 
easily  protect  himself  constitute  cruelty  en- 
titling him  to  a  divorce."    14  Cyc.  602. 

[2]  The  seventh  paragraph,  charging  vul- 
gar, indecent,  and  unnatural  conduct  of  the 
defendant  and  her  solicitation  of  the  husband 


to  engage  in  snch  conduct  with  her  obviously 
fail  to  set  forth  any  ground  of  divorce.  Acts 
of  mere  degradation  and  degeneracy  in  one  of 
the  parties  to  the  marriage  contract  are  not 
grounds  of  divorce,  unless  made  so  by  statute, 
and  those  charged  in  this  paragraph  are  not 
mentioned  in  it  To  obtain  a  divorce  in  this 
state,  a  party  must  bring  his  case  vfithin  a 
statutory  ground.  Chapman  v.  Parsons,  66 
W.  Va.  307,  66  S.  B.  461,  24  L.  R.  A.  (N.  S.) 
1015,  135  Am.  St  Rep.  1033, 19  Ann.  Cas.  453; 
Cariens  v.  Cariens,  50  W.  Va.  113,  40  S.  B. 
335,  55  L.  R.  A.  930. 

The  charge  of  desertion  is  wholly  unsus- 
talned  by  proof.  The  plaintiff  himself  admits 
his  refusal  to  cohabit  and  live  with  his  wife 
for  reasons  and  causes  not  constituting 
grounds  for  a  divorce,  those  already  described 
in  the  disposition  of  the  demurrer  to  the  fifth 
and  seventh  paragraphs  of  the  bill.  Under 
some  circumstances,  the  innocent  party  may, 
by  leaving  the  other,  put  the  latter  in  the 
position  of  having  abandoned  him  in  the 
legal  sense  of  the  term.  In  other  words,  the 
conduct  of  one  of  the  parties  may  Justify  sep- 
aration from  him  by  the  other  and  confer 
right  upon  the  leaving  party  to  obtain  a 
divorce  upon  the  ground  of  willful  desertion. 
But  to  Justify  such  separation,  the  conduct 
of  the  guilty  party  must  be  such  as  io  afford 
ground  for  a  divorce  a  mensa  et  thora  Alkire 
V.  Alkire.  33  W.  Va.  517,  11  S.  B.  11;  Martin 
V.  Martin,  33  W.  Va.  695, 11  S.  B.  12. 

[3]  Nor  is  there  any  proof  of  the  charge  of 
adultery.  The  plaintiff  introduced  as  a  v^t- 
ness  the  party  with  whom  the  bill  alleges  the 
defendant  committed  it,  and  he  admitted  the 
failure  of  his  efforts  to  obtain  her  consent 
to  sexual  intercourse  with  him,  though  he 
does  testify  that  she  went  with  him  on  two 
occasions  to  a  secluded  place  in  which  the 
act  might  have  been  performed,  and  with 
evident  intent  on  her  part  to  engage  In  it 
with  him.  On  the  first  occasion,  there  was  no 
effort  to  induce  her  to  do  so  because  of  the 
presence  of  a  third  party.  On  the  second  oc- 
casion, he  says  she  emphatically  refused,  giv- 
ing as  the  reason  her  belief  that  he  was  en- 
deavoring to  put  her  husband  in  a  position  to 
obtain  a  divorce  from  her.  He  charges  her 
with  conduct  highly  improper,  lascivious,  but 
not  criminal,  and  was  obviously  not  unfriend- 
ly in  his  testimony  to  the  plaintiff.  The  de- 
fendant emphatically  denies  the  conduct  im- 
puted to  her  by  him,  and  explains  her  associa- 
tion with  him  on  the  occasion  to  which  he 
refers.  She  says  he  had  told  her  on  a  for- 
mer occasion  he  had  information  to  give  her, 
and  she  met  him  on  the  evening  to  which 
she  refers  while  walking  along  the  railroad 
track,  and  asked  him  to  tell  her  what  it  was. 
Then,  for  the  ostensible  purpose  of  communi- 
cating to  her  some  secret,  he  induced  her  to 
walk  a  short  distance  up  the  hill  into  the 
woods  from  the  railroad,  and,  when  there,  he 
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had  nothing  to  tell  her  and  made  an  improper 
proposal  which  she  Indignantly  rejected. 
This  is  the  only  effort  on  the  part  of  the 
plaintiff  to  prove  any  act  of  adultery.  Other 
evidence  charges  her  with  having  associated 
with  lewd  women.  She  admits  having  left 
the  two  places  successively  provided  for  her 
by  her  husband,  one  because  the  landlady 
had  closed  her  house,  and  the  other  because 
the  inmates  of  the  house  had  made  it  unpleas- 
ant for  her,  and  gone  to  a  boarding  house 
where  she  associated  more  or  less  with  two 
women  of  bad  repute,  but  she  says  she  had 
been  so  degraded  by  the  conduct  of  her  hus- 
band as  to  make  it  impossible  for  her  to 
associate  with  more  desirable  persons.  The 
testimony  of  the  manager  of  the  restaurant 
at  which  she  had  a  room  and  where  she  is 
said  to  have  associated  with  the  two  lewd 
women,  was  taken,  and,  while  he  testified  as 
to  the  bad  character  of  the  two  women  and 
the  association  of  the  defendant  with  them, 
he  does  not  give  any  instance  of  the  associa- 
tion of  the  defendant  with  men,  and  he  says 
he  never  saw  anything  suspicious  in  or  about 
her  room.  He  further  says  the  plaintiff  was 
taking  his  meals  at  his  place  when  the  de- 
fendant became  an  inmate  of  the  house,  and 
shortly  thereafter  paid  his  bill  and  went  else- 
where. In  view  of  the  persistent  efforts  of 
the  defendant  to  renew  conjugal  cohabitation 
with  the  plaintiff,  it  is  not  too  much  to  say 
she  probably  went  there  in  the  first  Instance 
because  he  frequented  the  place.  However 
that  may  be,  there  is  no  proof  of  any  adultery 
on  her  part  at  that  place  or  elsewhere.  If 
her  association  with  the  two  women  who  are 
said  to  have  been  of  bad  character  raises  a 
suspicion  of  evil-mindedness  on  her  part,  that 
is  not  enough  to  prove  the  charge  of  adultery. 
Martin  v.  Martin,  cited;  Latham  v.  Latham, 
cited ;  Throckmorton  v.  Throckmorton,  86  Va. 
768.  11  S.  E.  289.  To  establish  it,  direct  and 
positive  evidence  of  the  criminal  act  is  not 
required,  but  the  circumstantial  evidence 
must  be  suflScient  to  establish  it  clearly. 

In  support  of  the  decree,  it  is  said  the  find- 
ing of  the  trial  court  rests  upon  conflicting 
oral  testimony.  But  there  is  no  conflict  in 
the  evidence  offered  to  prove  desertion  or 
justification  of  the  act  of  the  plaintiff  In 
separating  himself  from  his  wife.  As  to 
this,  the  facts  are  admitted.  The  only  con- 
flict found  in  the  testimony  introduced  to 
prove  the  charge  of  adultery  relates  to  the 
reputation  of  the  defendant  for  chastity. 
There  is  no  direct  evidence  of  any  adulterous 
act,  as  has  been  shown,  and  there  is  conflict 
as  to  her  reputation.  Several  witnesses  say 
she  obtained  a  bad  reputation  by  her  asso- 
ciation with  two  evil-minded  women,  but 
perhaps  an  equal  number  deny  the  aspersion 
upon  her  character  and  reputation.  Thus 
the  conflict  in  the  testimony  narrows  down 
to  facts  and  circumstances  which,  if  estab- 


lished, do  no  more  than  raise  a  suspicion. 
The  defendant's  conflicting  evidence  as  to 
these  matters  may  be  rejected,  and  still  there 
is  lack  of  suffldent  evidence  of  adultery. 
Moreover,  the  trial  court  evidently  did  not 
find  her  guUty  of  adultery,  since  the  decree 
was  from  bed  and  board,  and  adultery  would 
have  authorized  one  a  vinculo. 

[4]  The  denials  of  the  answer,  putting  In  is- 
sue all  the  material  allegations  of  the  bill, 
are  followed  by  matter  upon  which  there  is 
predicated  a  prayer  for  an  allowance  of 
alimony  by  way  of  aflSrmatlve  relief,  and  the 
trial  court,  notwithstanding  the  decree  of  di- 
vorce in  favor  of  the  plaintiff,  required  him 
to  pay  the  defendant  alimony  In  the  sum  of 
$25  per  month  for  two  years.  In  view  of  his 
unjustiflable  desertion  of  her  and  refusal  to 
support  her,  she  is  entitled,  upon  principles 
declared  in  Purcell  v.  Purcell,  4  Hen.  &  M. 
(Va.)  507,  and  Almond  v.  Almond,  4  Rand. 
(Va.)  662,  15  Am.  Dec  781,  to  an  allowance 
of  alimony  for  her  maintenance,  until  soch 
time  as  a  reconciliation  may  be  effected,  or 
until  the  right  to  it  may  be  barred  In  some 
legal  way.  In  our  opinion,  the  monthly  al- 
lowance decreed  by  the  trial  court  Is  large 
enough  under  the  circumstances.  The  plain- 
tiff seems  to  have  little  or  no  estate.  He  is 
a  railroad  engineer  making  good  wages,  out 
of  which  he  ought  to  be  able  to  pay  the  $25 
per  month  without  embarrassment.  The  de- 
fendant herself  has  considerable  property 
and  is  not  wholly  dependent  upon  her  hus- 
band for  support 

[6]  The  decree  for  alimony  is  erroneous  in 
two  respects,  however.  It  limits  the  period 
of  payment  to  the  7th  day  of  February,  1912. 
It  further  provides  that  the  acceptance  by 
the  defendant  of  any  portion  thereof  shall 
be  an  acquiescence  In  the  decree  of  divorce 
and  bar  and  preclude  her  right  to  an  appeal 
from  It,  and  that  an  application  for  an  ap- 
peal from  the  decree  shall  render  the  provi- 
sion for  alimony  ineffectual,  inoperative,  and 
void.  The  latter  provisions  are  coercive  in 
their  operation  and  effect,  and  unduly  re- 
strain the  liberty  and  right  of  the  appellant 
as  a  litigant  After  the  appeal  was  allowed* 
the  error  of  the  court  In  the  Insertion  thereof 
in  the  decree  was  confessed  here. 

As  the  decree  is  clearly  erroneous  in  al- 
most every  respect  it  will  be  reversed,  and 
a  decree  will  be  entered  here  upon  the  prayer 
in  the  answer  for  cross-relief,  requiring  the 
plaintiff  to  pay  to  the  defendant  the  sum  of 
$25  per  month  from  the  14th  day  of  Septem- 
ber, 1910,  the  date  of  the  decree  appealed 
from,  until  the  parties  become  reconciled  and 
renew  cohabitation,  or  the  allowance  becomes 
in  some  way  barred  by  the  conduct  of  the 
defendant  or  until  the  further  order  of  the 
circuit  court  of  McDowell  county,  and  the 
cause  will  be  remanded  for  execution  of  the 
decree. 
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DILLARD  et  aL  t.  DILLARD  et  al. 

(Supreme  Court  of  South  Carolina.     June  10, 

1913.    On  Petition  for  Rehearing, 

Feb.  14,  1014.) 

1.  Wiixs  (S  540*)— Construction— Survivor- 
ship—Substitution. 

A  testator  who  had  been  married  twice  and 
had  nine  children  by  his  first  marriage  and  three 
by  hia  second  marriage  gave  certain  land  to  his 
wife  for  life,  or  during  widowhood,  and  provided 
that  at  her  death  or  marriage  it  should  be  sold 
and  equally  divided  between  his  three  youngest 
children,  if  living,  and  that  if  not  living,  it 
should  go  back  to  the  estate.  Held,  that  the 
limitation  over  to  the  estate  was  not  to  take 
effect  if  any  of  the  three  youngest  children  were 
living  at  the  time  of  the  widow's  death;  and 
hence,  where  two  of  such  children  were  living, 
the  share  which  would  have  gone  to  the  third 
child  passed  either  to  the  other  two  children, 
or  to  such  deceased's  child's  wife  and  children, 
since  the  testator  dealt  with  the  two  sets  of 
children  as  constituting  two  classes,  or  with  the 
younger  set  collectively,  and  the  executor  was 
directed  to  sell  the  land  for  the  purpose  of  divi- 
sion among  such  children,  while  the  limitation 
over  was  of  the  land  itself,  and  not  of  ttxe  pro- 
ceeds or  a  share  therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  1164,  1302-1309 ;  Dec.  Dig.  |  540.*] 

2.  W11.L8  (S  469*)— Construction— Intention 
OF  Testator. 

The  testator's  purpose  as  disclosed  by  the 
will  must  prevail  even  though  it  involves  the  re- 
jection or  addition  of  words  or  their  restraint 
from  their  usual  meaning. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  978;    Dec.  Dig.  §  459.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;'  J.  W.  De  Vore,  Judge. 

Action  by  G.  M.  DUlard  and  others  against 
M.  F.  Dillard  and  others.  From  a  decree  in 
fftTor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

The  decree  appealed  from  was  as  follows: 
[11  "M.  G.  Dillard  of  Greenville  county 
died  in  February,  1876.  He  had  b^n  mar- 
ried twice.  By  the  first  marriage  he  had 
nine  children,  and  by  the  second  marriage  he 
had  three  children,  to  wit,  H.  L.  Dillard, 
Sunie  Dillard  (now,  Elmore),  and  J.  D.  Dil- 
lard. The  last  mentioned  died^  several  years 
ago,  leaving  a  widow  and  several  children, 
to  wit.  Manning  Dillard,  Bessie  Dillard  (now 
Smith),  Troy  DUlard,  Wm'.  Dillard,  and  Her- 
bert Dillard.  The  testator's  widow,  Susan 
Dillard,  died  several  months  before  the  com- 
mencement of  this  action.  M.  G.  Dillard 
left  a  will  by  which  he  gave  to  his  wife, 
Susan  Dillard,  the  home  tract  of  land,  con- 
taining 300  acres,  more  or  less,  and  certain 
household  furniture,  and  other  personal 
property  'during  her  natural  life  and  widow- 
hood in  lieu  of  all  claims  of  dower  and  all 
other  claims  in  my  estate ;  and  at  her  death, 
or  marriage,  all  of  the  above  mentioned  prop- 
erty should  be  sold  and  equally  divided  be- 
tween my  tiiree  youngest  children,  if  living, 
if  not  living,  then  to  go  back  to  my  estate.' 
The  controversy  between  the  plaintiffs  and 
the  defendants  relates  to  that  share  in  the 
home  place  to  which  J.  D.   Dillard  would 


have  been  entitled  had  he  lived.  The  plain- 
tiffs contend  that  by  the  terms  of  the  will 
this  share  reverted  to  the  estate  and  passed 
under  the  seventh  clause. 

[2]  **The  testator's  purpose,  as  disclosed  oy 
the  will,  must  prevail  even  though  it  involve 
the  rejection  or  addition  of  words,  or  their 
restraint  from  their  usual  meaning.  Clark 
V.  Clark,  19  S.  C.  352.  It  is  clear  that  the 
first  objects  of  the  testator's  bounty,  so  far 
as  concerns  the  property  involved  in  the  first 
clause  of  the  will,  were  his  wife,  Susan 
DillaiQ,  and  her  three  minor  children.  The 
Umitation  over  in  favor  of  the  children  hp 
the  flnt  marriage  was  to  take  effect  only  in 
case  the  three  youngest  children  were  not 
Uving.  The  executor  was  directed  to  sell  the 
land  for  the  purpose  of  division  among  the 
youngest  children;  but  the  limitation  over 
was  of  the  land  itself,  and  not  of  the  pro- 
ceeds of  the  land  or  a  share  in  such  pro- 
ceeds. Clearly  these  provisions  were  alter- 
native in  their  character.  On  the  falling  in 
of  the  life  estate  one  or  the  other  was  to 
take  effect.  If  the  three  youngest  children 
were  living,  the  land  was  to  be  sold  and 
divided  among  them ;  if  they  were  not  liv- 
ing, the  land  was  to  go  back  to  the  estate 
and  be  divided  among  the  children  of  the 
first  marriage.  The  contingency  upon  which 
the  first  limitation  was  to  fall  and  the  limi- 
tation over  was  to  arise  was  the  death  of  the 
youngest  set  of  children  at  the  falling  in  of 
the  life  estate.  The  expression  If  not  liv- 
ing' clearly  has  reference  to  the  youngest 
children  collectively  and  not  individually. 
The  limitation  over  is  upon  their  death.  The 
testator  dealt  with  the  two  sets  of  chil- 
dren as  constituting  two  classes,  or  with  the 
younger  set  collectively.  The  estate  given  to 
the  younger  set  of  children  was  to  be  defeat- 
ed only  in  case  they  were  not  living ;  that  is» 
only  in  case  none  of  them  were  living.  Ste- 
wart V.  Sheffield,  13  East,  526;  Kersh  v. 
Tongue,  7  Rich.  Eq.  100 ;  Schaffer  v.  Kett^U, 
14  Allen  (Mass.)'  528.  The  limitation  over 
was  to  take  effect  on  the  death  of  the  three 
youngest  children.  It  was  not  intended  to 
become  operative  while  any  of  these  younger 
children  were  living.  Shanks  v.  Mills,  25  S. 
C.  358;  Seabrook  v.  Mlkell,  Cheves  Eq.  80. 
It  follows  from  what  has  been  stated  that 
the  limitation  over  has  not  taken  effect,  and 
that  the  plaintiffs  can  claim  nothing  under 
his  will. 

"H.  U  Dillard  and  Sunie  Elmore,  the  sur- 
vivors of  the  three  youngest  children  have 
by  their  answer,  consented  that  any  interest 
which  they  may  have  in  the  Qhare  which 
would  have  gone  to  J.  D.  Dillard  had  he  liv- 
ed be  vested  in  his  widow  and  children.  It 
is,  accordingly,  so  decreed,  and  it  is  declared 
by  the  Judgment  of  this  court  that  such  in- 
terest which  they,  the  said  H.  L.  Dillard  and 
Sunie  Elmore,  may  have  in  the  share  which 
would  have  gone  to  J.  D.  Dillard  be,  and  the 
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same  is  hereby,  vested  In  the  widow  and  chil- 
dren of  the  said  J.  D.  Dillard. 

"In  view  of  what  has  Just  been  said,  it 
would  be  idle  to  discuss  the  question  as  to 
whether,  under  the  limitations  of  the  will, 
the  share  of  J.  D.  Dillard  passed  to  his  rep- 
resentatives or  to  the  survivors  of  the  class 
designated  as  the  three  youngest  children. 

"It  is  therefore  ordered  and  decreed  that 
the  widow  and  children  of  J.  D.  Dillard,  take 
among  them  the  one-third  interest  in  the  pro- 
ceeds of  the  sale  of  said  lands,  that  is,  onto 
the  widow,  Minnie  Dillard,  an  interest  equal 
to  one-third,  and  the  remaining  two-thirds 
to  be  equally  divided  among  the  children,  to 
wit.  Manning  Dillard,  Bessie  Smith,  Troy 
Dillard,  Wm.  Dillard  and  Herbert 

"It  is  further  ordered  that  the  plaintifts 
pay  the  cost  of  this  proceeding." 

McOuUough,  Martin  &  Blythe,  of  Green- 
ville, for  appellants.  Haynsworth  &  Hayns- 
worth,  of  Greenville,  for  respondents. 

HYDRIGK,  J.  The  decree  of  the  circuit 
court  is  aflSrmed  for  the  reasons  therein 
stated. 

GARY,  O.  J.,  and  WATTS  and  FRASER, 
JJ.,  concnr. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  within  petition  the  court  has 
failed  to  discover  any  question  of  fact  or 
principle  of  law  overlooked  or  disregarded. 
It  is  therefore  ordered  that  the  within  peti- 
tion be  and  hereby  is  dismissed. 

041  G«.  82) 

STATBN  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  9,  1913.) 

(SyUahut  by  the  Court.) 

1.*  Statutes  ({  231*)— Codification  —  Con- 
flicting Sections— Latbb  Act. 

Where  there  are  two  conflicting  sections  in 
a  Code,  both  derived  from  legislative  acts,  and 
the  Code  has  been  adopted  by  one  act  of  the 
Legislature,  that  section  orevails  which  is  de- 
rived from  the  later  act ;  such  being  considered 
the  last  expression  of  the  lawmaking  power  on 
the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  312;   Dec.  Dig.  §  2Sl.*] 

2.  Jury  (§  41*)— Qualifications— Age— Con- 
flicting PbO  VISIONS. 

Accordingly,  where  an  act  of  the  Legisla- 
ture declared  that  a  man  over  60  years  of  age 
was  disqualified  to  perform  jurv  pervlce,  and  a 
later  act  declared  that  one  of  that  age  was 
exempt  from  jury  dutv  if  he  should  claim  the 
exemption,  but  that  he  was  not  disqualified 
Should  he  choose  to  serve,  and  both  acts  were 
subsequently  embodied  in  a  Code  which  was 
adopted  by  the  General  Assembly  in  one  and  the 
same  act  as  an  entire  body  of  the  laws  of  the 
state,  the  later  act  will  govern.  The  fact  that 
a  petit  juror  in  a  criminal  case  is  over  60  years 
of  age  is  not  ground  of  challenge  for  cause. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  §  246;    Dec.  Dig.  §  41.*] 


Certified  Questions  from  Court  of  Appeala 
Ben  Staten  was  convicted  of  an  offense  and 
brought  error  to  the  Court  of  Appeal&    Ques- 
tion certified  to  tbe  Supreme  Court     Ques^ 
tion  answered. 
See,  also,  78  S.  E.  766;  80  S.  EL  853. 

F.  W.  Copeland,  of  Rome,  and-  Geo.  6. 
Glenn,  of  Dalton,  for  plaihtlfl.  Sam  P.  liad- 
dox,  SoL  Gen.,  of  Dalton,  for  the  State. 

FISH,  C  J.  Tbe  Court  of  Appeals  has  cer- 
tified to  the  Supreme  Court  the  following 
question,  a  decision  of  which  is  found  by 
that  court  to  be  necessary  to  a  determination 
of  the  case:  "Is  the  fact  that  a  petit  Juror 
in  a  criminal  case  is  over  60  years  of  age 
ground  of  peremptory  challenge?  In  this 
connection  attention  is  especially  called  to 
the  following  decisions  of  the  Supreme  Court 
(as  well  as  to  other  rulings  of  the  Supreme 
Court  on  the  same  subject),  with  the  request 
that  this  court  be  advised  whether  there  is 
any  irreconcilable  conflict  in  these  dedaions, 
and,  if  BO,  which  of  them  states  the  correct 
rule  that  should  be  followed:  Cohion  v. 
State,  20  Ga.  752;  Thomas  v.  State,  27  6a. 
287;  Burroughs  v.  SUte,  33  Ga.  408;  Doyal 
V.  State,  70  Ga.  142 ;  Carter  v.  State,  75  Ga. 
750." 

In  regard  to  the  impaneling  of  a  Jury  to 
try  one  indicted  for  a  felony,  the  Penal  Code 
(1910),  S  999,  declares : 

"On  calling  each  juror,  he  shall  be  present- 
ed to  the  accused  inr  liuch  a  manner  thai  he 
can  distinctly  see  him,  and  then  the  state,  or 
the  accused,  may  make  either  of  the  follow- 
ing objections,  viz.: 

"1.  That  he  is  not  a  citizen,  resident  In 
the  county. 

"2.  That  he  is  over  sixty  or  under  twenty- 
one  years  of  age. 

"3.  That  he  is  an  idiot  or  lunatic;  or  in- 
toxicated.   * 

**4.  That  be  is  so  near  of  kindred  to  tbe 
prosecutor,  or  the  accused,  or  tbe  deceased, 
as  to  disqualify  him  by  law  from  serving  on 
the  jury."     * 

This  section  is  a  codification  of  the  act  of 
1866  (Acts  1865-56,  p.  229),  and  was  embodied 
in  the  Code  of  1863  and  all  subsequent  Codes, 
of  which  those  of  1863,  1895,  and  1910  were 
adopted  by  the  General  Assembly.  The  Con- 
stitution of  1868,  art.  5,  f  13,  in  effect  abol- 
ished the  distinction  between  grand  and  petit 
jurors,  making  the  only  qualification  of  a 
juror  that  he  be  an  upright  and  intelligent 
person;  and  the  act  of  1869  (Acta  1869,  pp. 
139,  140),  to  carry  into  effect  the  provision 
of  that  Constitution,  prescribed  no  other 
qualification  for  jurors  than  that  named  in 
the  Constitution,  but  provided  for  the  mode 
and  manner  in  which  jury  boxes  should  be 
made  up.  So  at  that  time  "the  law  did  not 
disqualify  a  person  over  60  years  of  age  fron> 
serving  on  the  grand  or  petit  jury."  Carter 
V.  State,  75  Ga.  747.  749.    In  1875  (Acts  1S75. 
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p.  98)  an  act  was  passed,  declaring:   '*That, 
from  and  after  tbe  passage  of  tbis  act,  all 
persons  in  tbis  state  over  the  age  of  sixty 
years  shall  be  exempted  from   service  as 
jnrors:    Provided,  that  tbis  act  shall  not  dis- 
qnalify  sncb  persons  from  serving  as  jurors 
when  they  are  willing  to  serve."    Tbe  pro- 
visions of  this  act  appeared  in  subsequent 
Ck>de8,  and  are  now  contained  in  the  Penal 
Code  (1910)  I  871,  the  language  of  which  is: 
'The  following  persons  shall  be  exempt  from 
all  jury  duty,  civil  and  criminal    •    •    • 
All  male  persons  over  sixty  years  old.    Noth- 
ing herein  contained  shall  be.  construed  to 
work  a  disqualification  of  any  of  the  classes 
named,  or  to  exclude  them  from  the  jury 
box."    The  Constitution  of  1877  (article  6,  | 
18,  par.  2,  Civil  Code,  |  0546)  declares  that: 
'The  General  Assembly  shall  provide  by  law 
for  the  selection  of  the  most  experienced,  in- 
telligent, and  upright  men  to  .serve  as  grand 
jurors,  and  intelligent  and  upright  men  to 
serve  as  traverse  jurors.     Nevertheless  the 
grand  jurors  shall  be  competent  to  serve  as 
traverse  jurors."    The  act  of  1879  (Acts  1878- 
79,  p.  171),  like  the  act  of  1875,  exempted  from 
jury  duty  "all  male  persons  over  sixty  years 
old,"  but  provided  that  nothing  contained  in 
the  act  should  be  construed  to  work  a  dis- 
qualification of  any  of  the  classes  named 
therein,  or  to  exclude  them  from  the  jury 
box.    The  substance  of  this  act  is  also  to  be 
found  in  Penal  Code  (1910),  |  871.    The  act 
of  1892  (Acts  1892,  p.  61),  codified  in  sections 
819  and  820  of  the  Penal  Code  of  1910,  pro- 
vided for  the  selection  of  grand  and  traverse 
jurors,  making  jury  boxes,  how  juries  should 
be  drawn,  and  that  grand  jurors  may  serve 
as  traverse  jurora    The  act  of  1911  (Acts 
1911,  p.  72)  also  recognizes  the  fact  that 
grand  jurors  may  serve  as  traverse  jurors. 
It  is  dear  that  there  is  an  irreconcilable 
conflict  between  the  act  of  1856,  embodied  in 
the  Peaal  Code  (1910)  |  909,  making  the  fact 
that  a  juror  is  over  60  years  of  age  cause  for  a 
challenge  for  cause,  and  the  later  acts  above 
referred   to,   embraced  in   the  Penal  Code 
(1910),  If  871,  819,  820,  to  the  effect  that  a  ju- 
ror over  60  years  of  age  may  claim  exemption 
flrom  jury  service,  but  is  not  disqualified  from 
performing  such  service.   The  question,  there- 
fore, arises.  What  is  the  law  as  to  the  mat- 
ter contained  in  the  confiicting  sections  of 
tbe  Code?   Other  courts  have  adopted  dlflTer- 
ent  methods  for  arriving  at  the  intention  of 
the  Legislature  in  such  a  case,  or  in  det^- 
mintug  which  section  shall  govern.    And  the 
fact  that  chapters  of  a  Ck)de  were  adopted 
separately  and  on  different  dates  by  the  Leg- 
islature has  led  to  the  ruling  by  some  courts 
that  the  section  in  a  chapter  adopted  at  the 
later  date  will  prevail  over  a  confiicting  sec- 
tion of  a  chapter  previously  adopted,  even 
tboogh  the  Code  as  a  whole  was  to  take  ef- 
fect at  a  subsequent  fixed  time;  while  other 
courts^  in  the  case  of  irreconcilable  conflict 
In  two  sections  of  a  Code,  have  held  the  last 


in  numerical  order  to  be  the  law.  The  Codes 
of  this  state  which  have  been  adopted  by  the 
General  Assembly  have  been  adopted  in  their 
entirety  as  a  body  of  laws  by  a  single  legis- 
lative act 

[1]  This  court,  for  the  purpose  of  deter- 
mixiing  what  the  statutory  law  is  when  two 
sections  of  the  Code  adopted  by  the  Legisla- 
ture are  in  irreconcilable  conflict,  has  adopt- 
ed the  following  rule :  ''Where  there  are  two 
conflicting  sections  of  a  Code,  and  both  are 
derived  from  legislative  acts,  that  section 
prevails  which  is  derived  from  the  later  act, 
such  being  considered  the  last  expression  of 
the  lawmaking  power  on  the  subject"  Berry 
V.  Jordan,  121  Ga.  .537,  49  S.  B.  607.  See, 
also,  Lamar  v.  Allen,  108  Ga.  158,  33  S.  E. 
958 ;  Puryear  v.  Farmers*  Mutual  Ins.  Asso., 
137  Ga.  579,  580,  78  S.  B.  851.  This  is  in  line 
with  decisions  of  some  of  the  other  courts  on 
the  same  question.  See  1  Lewis*  Suth.  Stat 
Const  (2d  Ed.)  |  281»  and  cases  cited  in 
note  54. 

[2]  Applying  this  ruling  to  the  case  in  hand, 
it  follows  that  section  999  of  the  Penal  Code 
(1910),  a  codification  of  the  act  of  1856,  de- 
claring the  fact  that  a  juror  is  over  60  years 
of  age  is  a  disqualification,  and  therefore 
cause  for  objection  by  either  party,  must 
yield  to  section  871  of  the  same  C'Ode,  which 
is  a  codification  of  later  acts,  as  hereinbefore 
stated,  and  which  declares  that  a  juror  over 
60  years  of  age  be  exempt  from  jury  duty 
if  he  chooses  to  claim  the  exemption,  but  is 
not  disqualified  to  serve  if  he  is  willing  to 
do  so.  Accordingly,  the  fact  that  a  petit 
juror  in  a  criminal  case  Is  over  60  years  of 
age  is  not  ground  of  challenge  for  cause. 

In  view  of  what  we  have  said  and  the 
ruling  made,  it  may  not  be  necessary  to  an- 
swer the  remaining -portion  of  the  question 
propounded  by  the  Court  of  Appeals,  that 
is,  whether  there  Is  any  irreconcilable  con- 
fiict  in  the  decisions  referred  to  in  the  ques- 
tion, and,  if  so,  which  shall  prevail.  How- 
ever, we  will  examine  such  cases.  In  Cohron 
V.  State,  20  Ga.  752,  a  ground  of  the  motion 
for  a  new  trial  was  that  one  of  the  jurors, 
naming  hlm^  who  tried  the  accused,  was  over 
60  years  of  age,  which  fact  was  not  known 
to  counsel  for  accused  until  after  such  juror 
was  sworn  in  chief.  It  was  not  pretended 
that  the  accused  himself  did  not  know,  before 
the  juror  was  sworn  in  chief,  that  he  was 
over  60  years  of  age.  It  was  held:  **The 
objection  that  the  juror  was  over  60  years, 
if  tenable  at  all,  is  a  disqualification  which 
must  be  shown  before  he  is  sworn  in  chief, 
and  is  no  ground  for  a  new. trial  after  verdict ; 
especially  if  the  fact  was  known  to  the  de- 
fendant beforehand.*'  So  the  ruling  in  effect 
was  that,  even  if  the  juror  was  disqualified, 
no  timely  objection  as  to  his  disqualification 
was  raised.  It  is  not  out  of  place  to  quote 
some  of  the  remarks  in  reference  to  the 
act  of  1856,  made  by  the  disttnguished  jurist 
who  pronounced  the  opinion  in  that  case.   He 
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said:  "I  baye  intimated  a  donbt  whether 
this  [the  fact  that  a  juror  was  over  60  years 
of  age]  be  a  disqualification.  I  know  that 
the  act  of  February,  1856,  professes  to  define 
who  are  both  quaJlfied  and  liable  to  serve 
as  Jurors  in  criminal  cases,  and  declares  that 
all  free  white  male  citizens  who  have  ar- 
rived at  the  age  of  21  years,  and  not  over 
60,  residents  in  the  county  where  the  trial 
is  to  be  had,  and  not  being  idiots  or  lunatics, 
shall  be  qualified  and  liable  to  serve  as  ju- 
rors upon  the  trial  of  all  criminal  cases. 
Did  that  statute  intend  to  classify  persons 
over  three  score  years  with  infants,  as  hav- 
ing reached  their  second  dotage?  Nay,  worse, 
degrade  them  to  the  intellectual  level  of  idi- 
ots and  lunatics?  Rampant  and  reckless  as 
Young  America  may  be,  I  can  hardly  believe 
that  such  was  the  meaning  of  the  'reverend, 
grave,  and  potent  seniors'  who  enacted  this 
law.  Surely  its  reputed  author  did  not  de- 
sign to  commit  felo  de  se  by  superannuating 
himself.  This  may  constitute  a  good  objec- 
tion, if  taken  in  time.  It  can  never  be  al- 
lowed as  a  sufficient  ground  to  grant  a  new 
trial"  We  might,  in  this  connection,  recount 
the  wonderful  achievements  made  by  men 
above  three  score  years  of  age  in  all  pro- 
fessions, businesses,  and  vocations,  both  in 
ancient  and  modem  times,  but  we  desist,  as 
it  must  be  known  by  all  sensible  persons  that 
the  mere  fact  that  a  man  is  over  60  years 
of  age  is  not  a  sound  reason  for  holding  him 
mentally  incapable  of  discharging  the  duties 
of  a  petit  juror.  However,  if  the  General 
Assembly,  in  its  wisdom,  should  pronounce 
him  disqualified,  and  the  act  remain  in-  force, 
the  courts  would  have  to  bow  to  the  existing 
law  on  the  subject. 

In  Thomas  v.  State,  27  6a.  287  (4),  it  was 
held:  "A  juror  may  be  disqualified  and  set 
aside  for  cause,  on  the  ground  that  he  is  over 
age,  after  the  statutory  questions  have  been 
propounded  to  him,  provided  the  state  has 
not  been  prejudiced  by  the  irregularity.'*  In 
that  case  a  juror  over  60  years  of  age  was 
timely  objected  to  on  the  ground  of  his  age 
and  consequent  disqualification,  and  the  ob- 
jection overruled  by  the  trial  court.  It  was 
held  that  this  was  error,  and  that  the  ob- 
jection should  have  been  allowed ;  the  opinion 
being  rendered  by  the  same  able  judge  who 
spoke  for  the  court  in  Cohron's  Case,  supra. 
It  will  be  observed  that  there  is  no  confiict 
in  the  actual  rulings  made  in  the  two  cases 
above  referred  to.  In'  Burroughs  v.  State, 
33  Oa.  403,  the  ruling  made  was  distinguish- 
ed from  that  in  Cohron's  Case,  and  a  new 
trial  was  "granted  on  the  ground  that  one 
of  the  jury  was  over  60  years  of  age,  and 
the  fact  unknown  to  the  prisoner  and  his 
counsel  until  after  conviction."  That  case 
was  decided  in  the  superior  court  at  the  May 
term,  1862,  and  decided  by  this  court  at  the 
January  term,  1863. 

In  Doyal  v.  State,  70  Ga.  134,  it  appears 
that  when  the  jurors  were  called,  and  before 


they  were  impaneled  and  pat  npon  the  prison- 
er, the  court  inquired  if  any  of  them  had  ex- 
cuses to  offer  why  they  should  not  serve. 
One  Kinard,  who  was  on  the  jury,  offered  no 
excuse  at  that  time,  but  remained  on  the  pan* 
el  put  upon  the  prisoner  until  hia  name  was 
reached  and  called,  when  he  stated  to  the 
court  that  he  was  over  60  years  of  age  and 
desired  to  be  excused.  Whereupon  the  court 
granted  his  request  He  was  challenged  by 
neither  the  state  nor  the  prisoner.  The  pris- 
oner alleged  that  Kinard  was  an  acceptable 
juror,  and  that  the  prisoner  had  exhausted 
all  his  challenges  but  one  in  order  to  reach 
him.  These  facts  he  made  known  to  the 
court  and  protested  against  Kinard  being  ex- 
cused; but,  notwithstanding  this,  the  court 
held  him  to  be  incompetent  and  excused  him, 
to  which  ruling  of  the  court  the  prisoner  ex- 
cepted. This  court,  in  the  opinion  rendered 
in  the-  case,  said:  "That  a  person  over  60 
years  of  age  is  not  a  qualified  juror  is  evident 
from  the  very  words  of  the  Ck>de,  |  4681,  par. 
2;  and  it  has  been  held  that  it  is  the  duty  of 
the  court,  if  apprised  of  the  fact  in  time,  to 
excuse  liim.  Cohron  v.  State,  20  Ga.  752; 
Burroughs  v.  State,  33  Ga.  403."  This  deci- 
sion was  rendered  at  the  February  term, 
1883,  although  the  act  of  1875  was  embodied 
in  the  same  Code,  1 3939,  which  declared:  "Hie 
following  persons  are  also  exempt  [from  jury 
duty]:  *  *  *  All  persons  in  this  state 
over  the  age  of  sixty  years,  shall  be  exempt 
from  service  as  jurors;  provided,  this  section 
shall  not  disqualify  such  persons  from  serv- 
ing as  jurors  when  they  are  willing  to  serve." 
The  court  did  not  refer  to  the  section  of  the 
Code  just  quoted,  nor  does  it  appear  that  the 
point  was  made  that  it  governed,  by  reason  of 
the  fact  that  its  provisions  were  enacted  in 
1875,  while  the  section  of  the  Code  upon 
which  the  decision  was  based  was  founded 
upon  the  act  of  1856.  However,  the  ruling 
made  was  not  in  conflict  with  the  decisions  in 
Cohron's  Case  and  that  of  Burroughs,  but 
they  were  expressly  cited  as  authority  on  the 
point  decided. 

In  Carter  v.  State,  75  Ga.  747,  it  was  held: 
"A  person  over  60  years  of  age  is  qualified 
and  competent  to  serve  on  the  grand  jury 
if  he  does  not  object.  The  right  to  claim  an 
exemption  on  account  of  being  more  than  60 
years  of  age  is  a  privilege,  not  a  disqualiflca- 
tion."  All  of  the  statutes  fixing  the  qualifica- 
tions of  jurors  were  dted  and  discussed,  from 
the  act  of  1799  down  to  the  date  of  the  deci- 
sion which  was  rendered,  at  the  October  term, 
1885.  The  provisions  of  the  Constitution 
of  1868,  as  well  as  that  of  1877,  in  reference 
to  the  qualifications  of  jurors,  were  also  con- 
sidered. In  the  opinion  Justice  Blandford 
said:  'Thus  it  will  be  seen  that,  since  the 
Constitution  of  1868,  and  the  passage  of  the 
act  to  carry  the  same  into  effect,  and  the  pas- 
sage of  the  act  of  1875,  before  referred  to, 
there  can  be  no  doubt  as  to  the  qualification 
of  a  person  over  60  years  of  age  to  serve  on 
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tile  jury;  and  this  Is  strengthened  by  the 
Constitution  of  1877  on  this  subject  and  the 
act  to  carry  the  same  Into  effect*'  He  fur- 
ther said:  "In  Doyal's  Case,  70  Ga.  134,  this 
court  merely  held  and  decided  that,  when  a 
person  over  60  years  of  age  was  put  upon 
the  prisoner  and  claimed  his  exemption,  and 
was  excused  by  the  court,  it  was  not  error 
on  the  part  of  the  court  In  excusing  the 
juror.  The  question  as  to  the  qualification  of 
the  juror  was  not  before  the  court"  He 
further  said:  "All  difficulty  or  doubt  on  this 
subject  was  created  by  the  compilers  of  the 
Codes  of  1873  and  1882,  by  Inserting  a  para- 
graph preceding  the  acts  of  1869  and  1878,  In 
which  they  prescribed  the  qualification  of 
jurors,  and  referred  to  the  Constitutions  of 
1868  and  1877  as  authority  for  said  para- 
graphs, when  the  Constitutions  not  only  did 
not  furnish  any  grounds  for  said  paragraphs, 
but,  as  we  have  seen,  are  to  the  contrary.  So 
we  hold  that  a  i>erson  over  60  years  of  age  Is 
qualified  and  competent  to  serve  on  the  jury 
If  he  does  not  object,  and  the  court  below 
committed  no  error  In  thus  ruling."  It  Is 
to  be  noted  that  neither  the  Code  of  1873  nor 
that  of  1882  was  ever  adopted  by  the  General 
Assembly.  While  the  ruling  made  In  Carter's 
Case  was  In  confilct  with  the  decisions  In  the 
cases  of  Cohron,  Thomas,  Burroughs,  and 
Doyal,  suprat  it  was  in  effect  based  upon  the 
fact  that  the  act  of  1856,  as  codified,  had  been 
superseded  by  conflicting  provisions  on  the 
same  subject  In  subsequent  Constitutions  and 
legislative  enactments.  All  the  Justices 
concur. 

(14  Ga.  App.  288)       ' 

STATBN  V.  STATE.     (No.  5053.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1914.) 

(8ylldbu%  hy  the  Court.) 

JuBT  (§  41*)  —  Peremptory  Challenge  — 

Grounds. 

The  only  assignment  of  error  in  this  case 
depended  upon  the  consideration  of  the  com- 
petency of  a  juror,  and,  the  Supreme  Court  hav- 
ing decided  in  answer  to  the  question  certified 
to  it  by  this  court,  and  upon  a  review  of  the 
rulings  in  Cohron  ▼.  State,  20  Ga.  760,  Thomas 
T.  State,  27  Ga.  287,  Burroughs  v.  State,  33  Ga. 
408,  Doyal  v.  State,  70  Ga.  142,  and  Carter  v. 
State,  75  Ga.  750,  that  the  fact  that  a  petit 
juror  in  a  criminal  case  is  over  60  years  of  age 
is  not  ground  for  challenge  for  canse  (Staten  v. 
State,  141  Ga.  — .  80  S.  E.  850),  the  trial  judge 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  f  246;    Dec.  Dig.  $  41.*] 

Error  from  Superior  Court,  Whitfield 
County ;   A.  W.  Flte,  Judge. 

Ben  Staten  was  convicted  of  crime,  and 
brings  error.     AflSrmed. 

I.  W.  Copeland,  of  Rome,  and  Geo.  G. 
Glenn,  of  Dalton,  for  plaintiff  In  error.  Sam 
P.  Maddox,  Sol.  Gen.,  of  Dalton,  for  the 
State. 

RUSSEIrL,  C.  J.     Judgment  affirmed. 


OA  CHu  App.  885) 

BLUDWINB  BOTTLING  CO.  t.  CROWN 
•      CORK  ft  SEAL  CO.  (No.  5,354.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

(Syllahua  by  the  Court.) 

1.  COBPOBATIONS    ({    448*>  —  INDEBTEDNESS — 
LIABII.ITT. 

A  corporation,  though  of  the  same  name 
as  a  partnership  transacting  the  same  business 
prior  to  the  act  of  incorporation,  is  not  the 
same  person,  and,  to  make  it  liable  for  a  debt 
due  by  the  partnership,  there  must  be  a  writ- 
ing signed  by  the  party  (the  corporation)  to  be 
charged  therewith,  or  by  its  agent  expressly 
authorized,  or  it  must  be  shown  that  the  cor< 
poration  has  received  the  consideration  for 
which  the  indebtedness  was  incurred.  Georgia 
Co.  V.  Castleberry,  43  Ga.  187. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  S§  1709, 1789-1792 ;  Dec  Dig. 
S  448.*] 

2.  COBPOBATIONS     (I     519*)^LlAJBIUTT. 

The  mere  introduction  of  the  books  of  ac- 
count of  the  corporation,  which  were  also  used 
by  the  partnership  prior  to  the  act  of  incorpo- 
ration, showing  the  account  sued  on  to  be  con- 
tained therein,  without  more,  is  not  sufficient 
proof  of  the  account  to  authorize  a  recovery 
against  the  corporation  for  that  portion  of  the 
account  which  was  contracted  prior  to  the  ac- 
ceptance of  its  charter  and  its  organization 
thereunder. 

[Ed.  Note. — ^For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  2085,  2088-2089,  2091, 
2093;    Dec  Dig.  §  519.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  the  Crown  Cork  ft  Seal  Company 
against  the  Bludwlne  Bottling  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Mallary  ft  Wlmberly,  of  Macon,  for  plain- 
tiff In  error.  Hardeman,  Jones,  Park  ft 
Johnston,  of  Macon,  for  defendant  In  error. 

RUSSELL,  C.  J.  1.  Identity  of  name  does 
not  necessarily  Import  Identity  of  Interest, 
or  of  liability.  The  fact  that  the  particular 
corporate  name  granted  to  a  corporation 
created  by  the  superior  court  Is  Identical 
with  a  trade-name  or  device  used  by  one  or 
more  persons  doing  business  under  that  name 
Is  not  of  Itself  sufficient  to  support  the  In- 
ference that  the  corporation  In  question  Is 
liable  upon  the  contracts  of  the  Individual 
or  Individuals  who  used  the  trade-name 
prior  to  Its  Incorporation.  Where  the  prior 
user  of  the  trade-name  or  device  subsequent- 
ly conferred  upon  a  corporation  as  Its  corpo- 
rate name  and  style  is  a  partnership,  the 
rule  Is  stated  as  follows:  "A  corporation, 
though  of  the  same  name  as  a  partnership 
transacting  the  same  business  prior  to  the 
act  of  Incorporation,  Is  not  the  same  person ; 
and,  to  make  It  liable  for  a  debt  due  by  the 
partnership,  there  must  be  a  writing  signed 
by  the  party  (the  corporation)  to  be  charged 
therewith,  or  by  its  agent  expressly  author- 
ized, or  It  must  be  shown  that  the  corpora- 
tion received   the  consideration   for   which 
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the  Indebtedness  was  incurred/*  Georgia  Co. 
y.  Castleberry,  4Z  Ga.  187.  This  rule  sboold 
not  be  varied  if  In  fact  the  undisclosed  user 
of  the  name  was  only  one  person  instead  of 
a  partnership  composed  of  two  or  more. 

2.  In  proof  of  its  account  the  plaintiff  in- 
troduced books  of  account  in  use  by  the  de- 
fendant, which  showed  entries  corroboratiTe 
of  the  various  items  appearing  upon  the  ac- 
count in  suit.  It  appeared,  however,  from 
the  evidence,  that  the  defendant  corporation 
was  not  chartered  until  March  1,  1911,  and 
items  amounting  to  1211.60  of  the  amount 
claimed  by  the  plaintiff  were  charged  or  en- 
tered prior  to  that  date,  beginning  November 
15,  1911.  There  was  no  proof  of  when  or 
by  whom  the  book  was  purchased,  or  how 
it  came  into  the  possession  of  the  corpora- 
tion, nor  any  evidence  that  the  defendant 
corporation  received  the  several  articles 
charged  thereupon,  except  the  circumstance 
that  this  book  was  in  its  custody.  Nor  was 
there  any  evidence  that  there  was  any  privi- 
ty between  the  defendant  corporation  and 
the  person  or  persons  who  previously  traded 
under  the  name  and  style  of  the  "Bludwlne 
Bottling  Company,"  if  any  person  or  persons 
did  in  fact  use  this  trade-name.  Held :  The 
verdict  was  contrary  to  the  evidence  and 
without  evidence  to  support  it  The  mere 
Introduction  of  books  of  account  used  by 
the  corporation,  and  which  apparently  had 
been  used  by  some  other  person  or  persons 
prior  to  the  incorporation  of  the  defendant, 
and  the  fact  that  certain  items  of  the  ac- 
count sued  upon  were  entered  on  these 
books,  without  more,  is  not  sufficient  proof, 
under  the  rule  stated  in  the  preceding  head- 
note,  to  authorize  a  recovery  against  the 
corporation  for  that  portion  of  the  account 
which  apparently'  was  contracted  prior  to 
the  acceptance  of  its  charter  and  the  organi- 
sation of  the  corporation  thereunder. 

Judgment  reversed. 

(14  Ga.  App.  360) 

JOINEK  V.  D0I7GHERTY-WARD-LITTLB 

CO.     (No.  5,064.) 

(Court  of  Appeals  of  Georgia.     Dec  9,  1913. 
On  Rehearing  Feb.  4,  1914.) 

(8yllahu9  by  the  Court.) 

1.  Gabnishhent   (S  88*)— Affidavit— Suffi- 

OIENCY— DiSTBIBUTIVE  SHABB  OF  ESTATB. 

Process  of  garnishment  sued  out  to  reach 
a  distributive  share  of  an  estate  in  the  hands 
of  an  administrator  is  void  unless  'the  creditor 
will  swear— in  addition  to  the  oath  required  in 
ordinary  cases— that  his  debtor  resides  with- 
out the  state,  or  is  insolvent.*'  Civil  Code 
1910,  I  5304. 

[Ed.    Note.— For    other   cases,    see    Garnish- 
ment, Gent  Dig.  {{  160-166 ;  Dec.  Dig.  S  8&*1 

2.  Gabnishubnt  (I  87*)— AnriDAvrr— Amend- 

MBNT. 

It  was  error  to  allow  an  amendment  for 
the  purpose  of  curing  an  omission  to  comply 
with  the  foregoing  requirement;  the  amend- 
ment being  offered  after  the  person,  whose  dis- 
tributive ware  it  was  sought  to  reach  by  the 


garnishment,  had  been  adjudicated  a  bankrupt 
and  the  sum  due  him  from  the  estate  in  the 
hands  of  the  administrator  had  been,  paid  into 
the  bankruptcy  court  in  pursuance  to  a  judg- 
ment of  that  court,  rendered  after  due  notice 
to  his  creditors  and  without  objection  on  the 
part  of  the  garnishing  creditor. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  SI  166-159,  163-166;  Dec  Dig.  { 
87.*] 

On  Rehearing. 
(Additional  SyUahut  hy  Editorial  Staff,) 

3.  Gabnishhent  ({  161*)— Answeb— Pailubb 
TO  Dent— Effect  as  Aduission. 

Under  Civ.  Code  1910,  |  5283.  relative  to 
the  traverse  of  a  garnishee's  answer,  all  state- 
ments in  the  answer  which  are  not  traversed 
must  be  taken  as  true. 

[EM.  Note.— For  other  cases,  see  Gamishmeot 
Ccut  Dig.  S  209 ;  Dec.  Dig.  i  161.*] 

4.  GABNISHliENT  (|  112*)— LlABILITT  OF  GA£- 
NISHEE. 

Where  garnishment  proceedings  were  in- 
valid, and  the  garnishee  lawfully  paid  the  money 
owing  by  him  to  the  defendant  into  the  bank- 
ruptcy court  to  the  credit  of  the  defendant's  es- 
tate, the  fact  that  the  garnishment  proceedings 
were  subsequently  perfected  by  amendment  did 
not  render  him  liable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  S  235 ;   Dec  Dig.  S  112.*] 

Error  from  City  Court  of  Nashville;  J. 
G.  Cranford,  Judge. 

Garnishment  proceedings  by  the  Dougherty- 
Ward-trlttle  Company  against  W.  D.  Joiner, 
administrator.  Judgment  for  plaintiff,  and 
garnishee  brings  error.    Reversed. 

Summons  of  garnishment  directed  to  W. 
D.  Joiner,  administrator  of  the  estate  of 
Needham  Joiner,  based  on  an  execution 
against  J.  G.  Joiner,  was  issued  on  an  affi- 
davit in  ttie  ordinary  form  and  waa  served 
on  the  garnishee.  At  the  April  term,  1910, 
of  the  city  court  of  Nashville,  to  which  the 
proceeding  was  returnable,  the  garnishee  fil- 
ed an  answer  denying  indebtedness,  and  far- 
ther answering  that  he  was  administrator  of 
the  estate  of  Needham  Joiner,  the  father  of 
the  defendant,  and  that  the  defendant  would 
he  entitled  to  receive  so  much  of  a  child*s 
part  of  the  estate  as  was  not  paid  to  him  by  the 
decedent  as  an  advancement,  but  that  the 
amount  due  could  not  be  determined  until 
completion  of  the  administration;  and  the 
respondent  asked  further  time  in  which  to 
file  a  fuller  answer.  On  April  22,  1911,  the 
garnishee  filed  a  motion  to  dismiss  the  gar- 
nishment proceeding  on  the  ground  that  it 
was  void,  because  the  affidavit  failed  to  al- 
lege that  the  defendant  was  insolvent  or  that 
he  was  a  nonresidenti  aa  required  by  the  Civil 
Code  1910,  I  6304.  Subject  to  this  motion 
the  garnishee  filed  on  April  22«  1911,  an  an- 
swer stating  that  it  was  filed  at  the  first  term 
of  the  court  after  the  12  months  allowed  for 
the  administration  of  the  estate  of  Needham 
Joiner ;  that  J.  G.  Joiner's  distributive  share 
of  the  estate  was  $915.08 ;  that  on  September 
20,  1910,  J.  G.  Joiner  was  duly  adjudged 
bankrupt  in  the  United  States  Court  for  the 
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Sonthern  District  of  Georgia,  and  the  title  to 
all  bis  property  was  thereby  vested  in  the 
trustee  of  the  bankrupt's  estate;  that  on 
October  27,  1910,  by  order  of  the  bankruptcy 
court  having  jurisdiction  thereof,  the  said 
trustee  was  ordered  to  make  demand  upon  W. 
D.  Joiner,  as  administrator,  for  payment  of 
the  distributive  share  of  J.  G.  Joiner  to  him 
as  trustee,  for  administration  in  the  bank- 
ruptcy court;  that  on  December  6,  1910, 
pursuant  |x>  such  order  and  demand,  W.  D. 
Joiner^  as  administrator,  paid  the  said  sum 
to  the  said  trustee,  over  protest  of  said  ad- 
ministrator, which  protest  was  heard  after 
due  notice  to  all  the  creditors  of  the  estate  of 
J.  G.  Joiner,  and,  none  of  the  creditors  ap- 
pearing and  contesting  or  claiming  such  fund, 
the  bankruptcy  court  took  charge  of  the  same 
for  distribution  and  now  has  charge  of  and 
is  administering  the  fund  in  the  bankruptcy 
court;  and  that  the  plaintiffs  are  relegated 
to  their  rights  in  that  court,  as  It  would  be 
unjust  and  inequitable  to  tiie  garnishee  to 
have  the  fund  administered  in  both  courts. 
When  the  case  came  on  to  be  heard  at  the 
May  term,  191Z,  of  the  city  court,  th^  gar- 
nishee  amended  his  original  motion  to  dis- 
miss the  garnishment  affidavit  by  adding,  as 
additional  grounds  for  dismissal,  the  facts  set 
out  In  the  foregoing  answer,  and  also  that 
the  summons  of  garnishment  was  directed  to 
him  individually  and  not  in  the  capacity  of 
an  administrator.  Thereupon  the  court  al- 
lowed, over  objection,  an  amendment  to  the 
garnishment  affidavit,  adding  the  words 
"that  the  above  and  foregoing  defendants  are 
insolvent"  The  court  then  overruled  the 
motion  to  dismiss.  The  plaintiff  offered  in 
evidence  the  execution  on  which  the  gar- 
nishment was  based,  and  the  court  rendered 
judgment  against  the  garnishee.  The  gar- 
nishee excepted,  assigning  error  upon  the  al- 
lowance of  the  amendment,  the  overruling 
the. motion  todismi^is,  and  the  final  judgment 

Alexander  &  Gary  and  W.  D.  Buie,  all  of 
Nashville,  for  plaintiff  in  error.  Hendricks 
&  Hendricks,  of  Nashville,  for  defendant  in 
error. 

ROAN,  J.  [1]  The  atBdavit  of  garnish- 
ment in  this  case  was  void  because  it  failed 
to  comply  with  section  5804  of  the  Civil 
Code,  which  requires,  as  a  condition  to  the 
Issuance  of  garnishment  to  reach  a  distribu- 
tive  share  of  an  estate  in  the  hands  of  an 
administrator,  that  "the  creditor  will  swear 
— ^in  addition  to  the  oath  required  in  ordi- 
nary cases — that  his  debtor  resides  without 
the  state,  or  is  insolvent*'  National  Lumber 
Co.  T.  Turner,  2  Ga.  App.  750,  59  S.  B.  15. 

[2]  When  a  companion  case  to  this  was  be- 
fore the  Court  of  Appeals  (Stovall  v.  Joiner, 
10  Ga.  App.  204,  73  S.  E.  22),  it  was  held 
that  the  affidavit  was  amendable.  In  the 
present  case,  prior  to  amendment  of  the  af- 
^davit  the  amoimt  due  the  defendant  as  dis- 


tributee was  paid  into  the  bankruptcy  court 
by  the  administrator,  under  an  order  of  that 
court,  after  notice  to  all  the  creditors  of  the 
defendant.  In  Stovall  v.  Joiner,  supra,  the 
rule  announced  was:  "Where  an  affidavit  for 
garnishment  against  an  administrator  omits 
the  allegation  that  the  defendant  is  Insol- 
vent the  omission  may  be  supplied  by  amend- 
ment unless  in  the  meantime  the  garnishee, 
or  some  third  party,  has  acted  to  his  injury 
by  reason  of  the  omission." 

In  the  present  case,  to  allow  the  omission 
to  be  cured  by  amendment  would  operate  to 
the  injury  of  the  garnishee,  who,  before  the 
amendment  was  offered,  complied  with  the 
order  and  judgment  of  the  bankruptcy  court 
to  pay  the  fund  into  that  court,  after  due  no- 
tice to  all  creditors,  which  necessarily  in- 
cluded this  creditor.  The  creditor  having 
acquiesced  in  the  judgment  of  the  bankrupt- 
cy court  and  the  garnishee  having  acted  on 
that  judgment  and  paid  the  fund  into  that 
court  for  distribution  at  a  time  when  the 
garnishment  proceedings  were  void  upon 
th^r  fitce,  the  garnishee  is  now  protected.- 
To  allow  tile  judgment  against  this  adminis- 
trator as  garnishee  to  stand  would  force  him 
to  pay  the  fund  twice  through  no  fault  of  his. 

The  judgment  of  the  dty  court  is  therefor 
reversed. 

On  Rehearing. 

PER  CURIAM.  [3]  The  defendant  in  er^ 
ror  complains  of  certain  statements  made  in 
the  opinion  which  he  avers  are  not  supported 
by  the  record.  It  is  urged  that  the  state- 
ment in  the  opinion  that  the  amount  due 
the  defendant  as  distributee,  was  paid  over 
into  the  bankruptcy  court  "after  notice  to 
all  the  creditors  of  the  defendant''  is  not 
borne  out  by  the  record.  The  statement 
complained  of  was  taken  literally  from  the 
amendment  to  the  answer  of  the  garnishee, 
which  was  allowed  by  the  court  The  an- 
swer to  the  garnishment  was  not  traversed, 
and  therefore  all  statements  of  fact  appear- 
ing in  the  answer  must  be  taken  as  true. 
Civil  Code,  I  5283;  Darlington  v.  Belt,  12 
Ga.  App.  522,  77  S.  E.  653. 

Movant  further  criticises  the  decision  of 
this  court  in  Stovall  v.  Joiner,  10  Ga.  App. 
204,  73  S.  E.  22.  In  reply  to  this  criticism 
it  is  sufficient  to  say  that  the  case  was  care- 
fully considered,  and  we  are  satisfied  that 
the  decision  does  not  in  any  way  conflict 
with  any  decision  of  the  Supreme  Court  or 
with  the  former  decisions  of  this  court. 

[4]  The  fundamental  principle  upon  which 
the  decision  in  the  present  case  is  rested  is 
that  the  original  garnlsUment  proceedings  be- 
ing invalid,  tiie  garnishee  had  the  right  to  pay 
the  money  over  into  the  bankruptcy  court; 
and  the  fact  that  the  garnishment  proceed- 
ings were  subsequently  perfected  by  amend- 
ment would  not  operate  to  render  the  gar- 
nishee liable  to  pay  the  fund  twice,  when 
he  had  previously  lawfully  paid  it  ov«jr  to 
the  bankruptcy  court 


856 


80  SOUTHEASTBRN  REPORTEB 


(Ga. 


a4  Ga.  App.  864) 

JOINER  T.  L.  MOHR  &  SONS.     SAME  T. 

CARLSBAD  MFG.  CO.     SAME  v. 

T.   A.    WILBUR  &    SON. 

(Nos.  5061,  5062,  5063.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1013. 
Rehearing  Denied  Feb.  4,  1914.) 

(8yUahu9  by  the  Court,) 

Decision  Followed. 

These  cases  are  controlled  by  the  decision 
in  Joiner  v.  Dougherty- Ward-Little  Co.,  80  S. 
E.  854,  this  day  rendered. 

Error  from  City  Court  of  Nashville ;  J.  G. 
Cranford,  Judge. 

Three  actions,  one  by  L.  Mohr  &  Sons,  the 
other  by  the  Carlsbad  Manufacturing  Com- 
pany, and  the  other  by  T.  A.  Wilbur  &  Son, 
all  against  W.  D.  Joiner,  administrator. 
Judgment  for  plaintiffs,  ai\4  defendant  brings 
error.     Reversed. 

Alexander  &  Gary  and  W.  D.  Buie,  all 
of  Nashville,  for  plaintiff  in  error.  Hen- 
dricks &  Hendricks,  of  Nashville,  for  de- 
fendants in  error. 

ROAN,  J.    Judgment  reversed. 

(14  Ga,  App.  840) 

EBERHARDT  v.  FEDERAL  INS.  CO. 

(No.  6,098.) 

(Court  of  Appeahi  of  Georgia.     Dec.  9,  1918. 
Rehearing  Denied  Feb.  4,  1914.) 

(Syllalua  hy  the  Court.) 

L  INST7BAN0B    (}   574*)  —  POLICT  —  APPBAiaB- 

MBNT— Impeachment^— Witnesses. 

Where  a  matter  at  issue  between  two  par- 
ties is  submitted  to  third  persons  for  their  de- 
termination, and  these  persons  render  an  award 
which  does  not  exceed  the  authority  given  to 
them  in  the  submission  and  is  in  strict  ac- 
cordance therewith,  they  will  not  be  heard  to 
hnpeach  the  regularity  or  fairness  of  their  find- 
ings. 

LEd.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  it  1430-1432,  1434;  Dec.  Dig.  I 
574.*] 

2.  Insurance  ({  574*)— Policy— Determina- 
tion or  Loss— Arbitration— Bindino  Br- 
fect. 

The  policy  of  fire  insurance  on  which  the 
plaintiff  stied  bound  the  defendant  to  pay  to 
him  the  amount  of  loss  which  he  had  sustained. 
The  purpose  of  the  submission  to  appraisers 
into  which  the  parties  entered  was  to  fix  the 
amount  of  the  loss.  The  plaintiff's  loss  repre- 
sented the  difference  between  the  value  of  the 
property  before  the  fire  and  its  value  immedi- 
ately thereafter.  The  effect  of  the  award  made 
by  the  appraisers  was  to  fix  the  amount  of  the 
plaintiff *8  loss;  it  was  unambiguous,  was  in 
strict  accordance  with  the  agreement  of  sub- 
mission, and  was  binding  upon  the  parties. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1430-1432,  1434;  Dec  Dig.  § 
574.*] 

3.  Insurance  (S  668*)— Direction  of  Ver- 
dict. 

There  being  no  proper  evidence  offered  at- 
tacking the  award  for  fraud  or  for  any  other 
reasou  for  which  it  could  be  impeached  under 
the  law,  it  was  not  error  to  direct  a  verdict  in 
favor  of  the   plaintiff  in  accordance  with   the 


construction  placed  upon  the  award  by  the  trial 
judge. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig  |(  1556,  1732-1770;  Dec  Dig.  | 
668.*] 

(AddiHonal  SyUahui  by  Editorial  Stajf.) 

4.  Insurance  (§  569*)— Policy— Arbitration 
—"Sound  Value  and  Damages"— "Amount 
or  Loss." 

A  submission,  by  agreement  between  in- 
surer and  insured,  to  appraisers  to  fix  the 
amount  of  "sound  value  and  damages"  was  in 
accordance  with  a  provision  of  the.  policy  au- 
thorizing submission  of  the  **amount  of  l6ss"  to 
appraisers;  the  phrases  quoted  being  synony- 
mous. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1425;    Dec.  Dig.  |  569.*] 

5.  Evidence  (f  448*)— Parol— Insubancb. 

Where  the  terms  of  the  submission  of  the 
amount  of  loss  to  arbitrators  and  the  award 
of  the  arbitrators  were  unambiguous,  parol 
evidence  was  not  admissible  to  explain  them. 

[Ed,  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  S§  2066-2082,  2084;  Dec  Dig.  i 
448.*] 

6.  Insurance  (i  672*>—AppEAi8iMKNT— No- 
tice. 

Where  the  agreed  terms  of  submission  of 
the  amount  of  loss  to  appraisers  indicated  that 
the  appraisers  were  to  proceed  informally  and 
did  not  provide  for  notice  to  the  insured,  fail- 
ure to  give  the  insured  notice  of  the  meeting 
of  the  appraisers  or  an  opportunity  to  present 
evidence  did  not  invalidate  their  award. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1^22,  1423, 1427, 1429;  Dec.  Dig. 
S  572.*] 

7.  Insurance  (f  574*) -Policy  — Award  of 
Appraisers— VALIDITY. 

An  award  by  appraisers  selected  pursoant 
to  a  fire  insurance  policy  to  determine  the 
amount  of  loss  may  be  set  aside,  under  Civ. 
Code  1910,  §f  5028,  5029,  for  fraud  or  by  show- 
ing that  unfair  advantage  has  been  given  to 
one  of  the  parties  or  for  a  palpable  mistake  of 
law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1430-1432,  1434;  Dec.  Dig.  I 
574.*) 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Gus  Eberhardt  against  the  Fed- 
eral Insurance  Company.  Judgment  for 
plaintiff  for  less  than  claimed,  and  plalntifT 
brings  error.    Affirmed. 

Rehearing  denied;  Russell,  C.  J.,  dissent- 
ing. 

Anderson,  Cann  &  Cann,  of  Savannah*  for 
plaintiff  in  error.  Adams  A  Adams,  of  Sa- 
vannah, for  defendant  in  error. 

POTTLE,  J.  Suit  was  brought  upon  a  pol- 
icy of  fire  insurance  to  recover  for  damage  ta 
an  automobile.  The  petition  was  in  two 
counts;  the  first  count  alleging  that  the 
plaintifTs  loss  was  $1,000  and  that  he  was 
entitled  to  recover  that  amount  under  the 
terms  of  the  policy.  In  the  second  count 
it  was  alleged  that  two  persons  representing 
the  plaintiff  and  the  defendant  respectively, 
and  at  their  instance,  had  made  a  written  re- 
port stating  that  it  would  cost  a  sum  ex- 
ceeding $1,000  to  repair  the  damage  to  the  au- 
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tomobile,  and  that,  the  damage  thus  having 
been  fixed  and  ascertained  by  agreement  of 
the  parties,  the  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  the  policy.  The 
policy  insured  against  actual  loss  or  damage 
to  the  automobile  by  fire  and  provided  that 
in  case  of  loss  the  insurance  company  should 
be  liable  only  for  the  actual  cost  of  repair- 
ing or  for  the  necessary  replacing  of  parts 
destroyed  or  damaged.  It  was  further  stipu- 
lated in  the  policy  that,  in  the  event  of  any 
disagreement  as  to  the  amount  of  loss,  same 
should  be  ascertained  by  two  appraisers, 
each  party  selecting  one,  and  that  these  ap- 
praisers should  select  an  umpire  and  then  es- 
timate and  appraise  the  loss,  and,  if  they 
were  unable  to  agree,  the  difference  should 
be  submitted  to  the  umpire  for  his  determina- 
tion, and  the  award  in  writing  of  any  two 
of  the  three  thus  selected  "shall  determine 
the  amount  of  such  loss." 

The  defendant  answered  that  in  accordance 
with  the  stipulation  in  the  policy,  the  par- 
ties having  been  tmable  to  agree  on  the  loss, 
their  differences  were  submitted  to  apprais- 
ers, who  reported  that  the  full  value  of  the 
machine  before  the  fire  was  $300  and  the 
value  of  the  parts  saved  was  $25,  and  that 
the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  $275,  which  had  been  tendered 
and  refused  before  suit  Thereupon  the 
plaintiff  dmended  his  petition,  averring  that 
there  had  been  no  arbitration  between  the 
parties  but  only  a  mere  appraisement;  that 
there  had  been  no  disagreement  between  the 
parties ;  and  that  the  submission  to  appraise- 
ment was  not  made  for  the  purpose  of  fix- 
ing the  amount  of  the  loss  of  the  insured 
under  the  policy.  It  was  further  alleged 
that  the  appraisement  was  void  because  the 
appraisers  did  not  consider  any  evidence  as 
to  the  value  of  the  automobile  insured  be- 
fore the  fire ;  that  the  appraiser  selected  by 
the  defendant  had  never  seen  the  automobile 
and  had  no  knowledge  in  reference  to  its 
value  and  was  not  an  expert  on  the  value  of 
automobiles ;  that  the  sums  stated  in  the  ap- 
praisement were  not  intended  as  awards  and 
were  not  binding  on  the  insured  as  to  the 
amount  of  the  loss  under  the  policy,  because 
the  appraisers  did  not  understand  and  it  was 
not  intended  that  they  should  fix  the  amount 
of  such  loss;  that  the  appraisers  "fell  into 
a  gross  error  in  placing  the  value  of  the  auto- 
mobile before  the  fire  at  only  $300  under  a 
palpable  mistake,"  they  being  of  the  opinion 
that  the  finding  of  such  value  would  have  no 
effect  on  the  amount  of  recovery  by  the  as- 
sured; that  the  appraisers  well  knew  that 
the  value  of  the  automobile  before  the  fire 
was  largely  in  excess  of  $300.  It  is  further 
alleged  that  under  a  proper  construction  df 
the  appraisement  the  appraisers  intended 
that  the  plaintiff  should  recover  the  sum  of 
$1,000,  the  full  amount  due  under  the  policy ; 
tliat  the  defendant's  appraiser  misled  the 
plaintiff's  appraiser  and  induced  him  to  sign 
the  appraisement  on  the  representation  to 


him  that  the  plaintiff  would  be  entitled  to  re- 
cover $1,000;  and,  finally,  the  appraisement 
was  void  because  of  palpable  mistake  and 
fraud  on  the  part  of  defendant's  appraiser. 

At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  plaintiff 
for  $275 ;  and  error  is  assigned  upon  this  rul- 
ing. 

It  appears,  from  the  evidence,  that  after 
the  fire  the  parties  were  unable  to  agree  up- 
on the  loss.  The  policy  was  issued  on  Oc- 
tober 8,  1909.  The  loss  occurred  May  10, 
1910.  In  June,  1910,  the  parties  entered  in- 
to a  written  agreement  selecting  two  ap- 
praisers to  determine  the  loss.  The  agree- 
ment to  appraisement  stipulates  that  It  was  ' 
**for  the  purpose  of  ascertaining  and  fixing 
the  amount  of  sound  value  and  damage  only 
to  the  property  hereinafter  described  or  in 
the  accompanying  schedule  as  may  be  found 
to  have  been  saved  In  a  damaged  condition 
and  shall  not  determine,  waive,  or  invalidate 
any  other  right  of  either  party  to  this  agree- 
ment under  said  policy  or  policies,  and  it 
shall  be  optional  with  the  company  or  com- 
panies to  take  all  or  any  part  of  the  property 
at  auch  ascertained  or  appraised  value,  and 
also  to  repair,  rebuild,  or  replace  the  prop- 
erty damaged  with  other  of  like  kind  and 
quality,  in  accordance  with  the  provisions  of 
the  policy  or  policies."  The  property  refer- 
red to  in  the  foregoing  stipulation  was  the 
automobile  described  in  the  policy  sued  on. 
The  submission  further  provided :  "It  is  fur- 
ther understood  and  agreed  that,  in  deter- 
mining the  sound  value  and  damage  upon  the 
property  mentioned,  the  said  appraisers  and 
umpire,  if  the  umpire  be  called  upon  to  act, 
or  any  two,  as  hereinafter  provided,  are  to 
make  an  estimate  of  the  actual  cash  value 
thereof  immediately  preceding  the  fire  and  of 
the  actual  cash  cost  of  replacing  or  repairing 
the  same  with  proper  deduction  for  depreda- 
tion, however  caused." 

The  appraisers  thus  selected  accepted  the 
appointment,  took  the  usual  oath  to  make  a 
just  appraisement,  selected  an  umpire,  and 
made  the  following  award :  "To  the  Parties 
at  Interest :  We  have  carefully  examined  the 
premises  and  remains  of  the  property  herein- 
before specified.  In  accordance  with  the  fore- 
going appointment,  and  have  determined  the 
sound  value  to  be :  Value  of  the  car  at  pres- 
ent time,  $25;  Value  of  the  car  before  the 
fire,  $300 ;  and  the  damage  to  be,  cost  of  re- 
pairs to  car,  including  new  parts  for  body 
and  new  body,  wind  shield,  and  top,  $1,284.30. 
Witness  our  hands,  this  13th  day  of  June, 
1910.    S.  F.  Cook,  James  A.  Rourke,  Apprals- 


M 


ers. 

[1]  1.  It  is  conceded  that  the  policy  sued  on 
is  not  a  valued  policy,  and  the  parties  are  at 
issue  with  reference  to  the  construction  of 
the  award  and  its  validity,  force,  and  effect 
The  law  favors  awards  and  the  adjustment 
of  differences  without  litigation.  The  tri- 
al judge  correctly  held  that  the  appraisen 
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would  not  be  beard  to  Impeach  their  own 
findings.  Evans  t.  Edenfield,  7  Ga.  App.  175, 
66  S.  E.  491 ;  MulUgan  v.  Perry,  64  Ga.  668 ; 
Cobb  T.  Dortch,  52  Ga.  54& 

[2]  The  submission  appears  to  have  been 
in  strict  accordance  with  the  terms  of  the 
policy.  The  submission  itself  was  sufficient 
to  show  that  the  parties  were  unable  to  agree 
on  the  amount  of  the  loss.  Under  the  policy 
the  Question  to  be  determined  by  the  sub- 
mission was  the  amount  of  loss  adbtained  by 
the  plaintiff.  The  submission  directs  the  ap- 
praisers to  ascertain  the  sound  value  and 
damage  to  the  property,  and  in  order  to  do 
this  they  were  required  to  make  an  estimate 
'  of  the  actual  cash  value  of  the  machine  im- 
mediately preceding  the  fire  and  of  the  actu- 
al cost  of  replacing  or  repairing  the  same. 

[4]  The  .words  "sound  value  and  damage," 
as  used  in  the  submission^  are  synonymous 
with  the  words  "the  amount  of  loss,"  as  used 
in  the  policy.  When  the  value  of  the  ma- 
chine  immediately  before  the  fire  was  ascer- 
tained and  the  value  of  the  machine  immedi- 
ately after  the  fire  was  fixed,  the  difference 
between  these  two  sums  represented  the  loss 
which  the  plaintiff  had  sustained.  Under 
the  policy  the  insurer  had  the  right  either  to 
pay  to  the  insured  the  actual  amount  of  the 
loss  or  to  repair  the  machine  and  put  it  in  the 
same  condition  it  was  in  before  the  fire  oc- 
curred. The  award  made  by  the  appraisers 
furnished  sufficient  data  to  enable  the  insur- 
er to  exercise  this  option. 

The  plaintiff  contends  that  a  proper  con- 
struction of  the  award,  when  taken  in  con- 
nection with  the  terms  of  the  policy  and  the 
submission,  Is  that  the  defendant  was  bound 
to  pay  the  full  amount  of  the  policy,  since 
this  amount  was  less  than  the  appraisers 
found  to  be  necessary  to  repair  the  machine. 
It  is  also  contended  that,  if  the  language  of 
the  award  does  not  compel  such  a  conclusion, 
it  is  ambiguous,  and  parol  evidence  was  ad- 
missible to  show  the  actual  intention  of  the 
appraisers.  We  do  not  think  that  either  of 
these  contentions  Is  well  founded,  but,  on 
the  contrary,  we  are  ot  the  opinion  that  the 
trial  judge  properly  held  that  the  award  was 
unambiguous,  and  that  under  it  the  insurer 
could  not  be  compelled  to  pay  more  than  the 
difference  between  the  value  of  the  machine 
before  the  fire  and  its  value  after  the  fire, 
to  wit,  $275.  Certainly  there  can  be  no  room 
for  question  that  the  appraisers  have  found 
the  value  of  the  car  before  the  fire  to  be 
$300  and  the  value  of  the  parts  saved  to  be 
$25.  The  difference  between  these  two 
amounts  represents  the  loss  which  the  plain- 
tiff has  sustained. 

[6,  6]  The  terms  of  the  submission  and  the 
award  itself  being  unambiguous,  parol  evi- 
dence was  not  admissible  to  explain  them, 
nor  was  it  necessary  for  either  party  to  the 
submission  to  have  notice  of  the  meeting  of 
the  appraisers  or  an  opportunity  to  present 


evidence.  The  submission  did  not  provide 
for  such  notice  or  for  the  parties  to  have  the 
opportunity  to  produce  evidence  upon  the 
question  at  issue.  On  the  contrary,  the  terms 
of  submission  were  such  as  to  indicate  that 
the  appraisers  were  to  proceed  informally  to 
fix  the  amount  of  the  plaintiff's  loss  and,  if 
unable  to  agree,  to  call  in  the  umpire  to  set- 
tle their  differences.  See  Blakely  Oil  Co.  v. 
Proctor  &  Gamble  Co.,  184  Ga.  139,  67  S.  E. 
389. 

[7]  Of  course  the  award  could  have  been 
set  aside  for  fraud,  or  by  showing  that  un- 
fair advantage  had  been  given  to  one  of  the 
parties,  or  for  palpable  mistake  of  law.  Civ- 
il Code,  §1  5028,  5029. 

[3]  There  was  nothing  in  the  evidence  in 
the  present  case  to  authorize  a  submission  to 
the  Jury  of  any  issue  in  reference  to  fraud  on 
the  part  of  the  arbitrators  or  on  the  part  of 
the  defendant  in  connection  with  the  award. 
The  arbitrators  themselves  were  not  compe- 
tent witnesses  to  impeach  their  own  award, 
and  the  evidence  submitted  demanded  the 
verdict  directed.  If  the  apinralsers,  through 
ignorance  or  neglect,  have  made  an  improper 
finding,  it  is  nevertheless  binding  on  the  par- 
ties. The  object  of  the  submission  was  to  fix 
the  amount  of  the  plaintiff's  loss.  The  award 
furnished  information  from  which  the  parties 
could  arrive  at  the  plaintiff's  loss,  and  we  do 
not  think  there  was  such  a  variance  between 
the  award  and  submission  as  to  vitiate  the 
finding  of  the  appraisers. 

Judgment  affirmed. 

(14  Oa.  App.  371) 

SAVANNAH  CHEMICAL  CO.  v.  D.  BRAGG 
&  SON  et  al.    (No.  5211.) 

(Ck>urt  of  Appeals  of  Georgia.     Jan.  20,  1914. 
On  Motion  for  Rehearing,  Feb.  4,  1914.) 

(Stfllalus  hy  the  Court.) 

1.  Appkal  and  Ebbob  (|  272*)~Nkw  Tbial 

(§     18*)— BXCBPTIONS—OVEBBULINQ    OF    DB- 
MUBBEB. 

There  was  no  timely  exception  to  the  over- 
ruling of  the  demurrer  to  the  defendant's  plea. 
A  Judgment  overruling  a  demurrer  cannot  prop- 
erly be  made  a  ground  of  a  motion  for  a  new 
trial. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  1611-1619 :  Dec.  Dig.  i 
272;*  New  Trial,  Cent.  Dig.  ${  24^29;  Dec. 
Dig.  S  la*] 

2.  Appeal  and  Ebbob  (§  706*)— New  Tbial 
(§  124*)— Motion— Sufficiency— Rui-iwQS 
on  Evidence. 

Grounds  of  a  motion  for  a  new  trial,  com- 
plaining of  rulings  on  evidence,  cannot  be  con- 
sidered unless  tlie  evidence  is  set  forth  either 
literally  or  In  substance,  or  attached  to  the 
motion  as  an  exhibit  That  evidence  waa  ad- 
mitted over  th^  objection  of  the  par^  complain- 
ing affords  no  reason  for  the  grant  of  a  new 
trial,  when  it  does  not  appear  tiiat  any  specific 
objection  to  its  admission  was  made  at  the 
triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  2944-2947;  Dec  Dig.  | 
706;*  New  Trial,  Cent  Dig.  §{  2^50-253;  T^ec 
Dig.  i  124.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  Ik  Rep'r  Xndexi 
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3.  Appeal  and  Ebbob  (§  1061*)— Grounds 

FOB    REVEBSAL— RKFUSAL    to    DiBECT    VEB- 
DICT. 

It  is  never  reversible  error  for  the  court 
to  refuse  to  direct  a  verdict 

[£3d.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4137,  4209-4211;  Dec 
Dig.  i  1061.*] 

4.  Tbial  (S  306*)  —  Dblibseatxons  —  Dejduo- 
noNs  nsoH  Evidence. 

The  court  did  not  err  in  charging  the  jury 
as  to  their  right  to  draw  inferences  and  deduc- 
tions from  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  §§  731,  742;   Dec  Dig.  S  306.*] 

5.  New    Tbxai.    ({   89*)--Gbound»— Inbtbuo- 

TI0N8. 

It  is  not  cause  for  a  new  trial  that  the 
court,  in  charging  the  jiiry,  prefaced  the  de- 
livery of  certain  requested  instructions  by  say- 
ing, "I  am  requested  by  the  plaintiff  to  give 
you  this  in  charge." 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  67-61 ;   Dec.  Dig.  {  39.*] 

6.  Saubs  (§§  348,  359*)— Action  on  Note- 
Damages— Evidence. 

The  plaintiff  having  allowed  the  defendants 
to  introduce,  in  support  of  their  plea  of  re- 
coupment, testimony  to  the  effect  that  the  fer- 
tilizer for  which  one  of  the  notes  sued  on  was 
given  was  worthless,  although  the  terms  of  the 
note  expressly  excluded  any  warranty  as  to 
the  effect  of  the  fertilizer,  the  jury  were  au- 
thorized by  this  evidence  to  allow  the  amount 
of  the  note  as  a  part  of  the  damages  awarded 
under  that  plea.  While  the  evidence  sustains 
in  part  the  finding  of  damages  in  favor  of  the 
defendants  by  way  of  recoupment,  and  that 
part  is  certain  in  amount,  the  remainder  of  the 
amount  awarded  is  based  upon  testimony  that 
is  purely  speculative  and  conjectural. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dix.  §§  511,  973-986,  1056-1059 ;  Dec  Dig.  §§ 
348,  359.*] 

Error  from  City  Court  of  Milieu;  Thoa 
U  Hill,  Judge. 

Action  by  the  Savannah  Chemical  Com- 
pany against  D.  Bragg  &  Son  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed,  with  direction,  and  rehear- 
ing denied. 

The  Savannah  Chemical  Copupany  sued  D. 
Bragg  &  Son  on  four  promissory  notes*  ag- 
gregating $1,958,  given  by  the  defendants  for 
the  purchase  price  of  fertilizer  to  be  used  on 
their  cotton  crop.  The  defendants  pleaded 
by  way  of  recoupment,  damages  alleged  to 
have  grown  out  of  the  failure  of  the  plaintiff 
to  furnish  to  them  a  part  of  the  fertilizer 
for  which  the  notes  sued  on  were  given,  con- 
sisting of  nitrate  of  soda.  The  defendants 
contended  that,  had  they  been  furnished  this 
nitrate  of  soda,  their  cotton  crop  would  have 
been  increased  48  bales,  worth  $2,880;  and 
they  ask  for  a  judgment  in  their  favor  for 
the  difference  between  this  sum  and  the 
amount  sued  for.  To  this  plea  the  plaintiff 
demurred,  on  the  ground  that  the  damages 
alleged  were  too  remote  and  speculative  to 
be  considered.  The  demurrer  was  overruled. 
On  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  defendants  for  $1,200,  to  be  de- 
ducted  from  the  plaintiff's  demand,  and  judg- 
ment was  entered  accordingly.    The  plaintiff 


made  a  motion  for  a  ne\v  trial,  on  the  usual 
general  grounds,  and  by  amendment  added 
other  grounds.  The  first  of  these  additional 
grounds  was  that  the  court  erred  "in  overrul- 
ing plaintifTs  general  demurrer  to  defend- 
ants* plea  and  answer."  The  second  was 
that  the  court  erred  **ln  admitting  testimony 
of  one  of  the  defendants,  John  L.  Bragg,  over 
objection  of  plaintiff's  counsel,  tending  to 
show  what  the  increase  of  yield  of  his  cotton 
would  have  been  had  he  been  furnished  the 
nitrate  of  soda  according  to  contract  with 
plaintiff,  because  said  testimony  was  offered 
for  the  purpose  of  proving  damages  accruing 
from  the  loss  of  profits  on  cotton  which  he 
did  not  make;  such  damages  being  very  re- 
mote, exceedingly  conjectural  and  prospeo- 
tire,  and  this  testimony  should  have  been 
excluded  from  the  consideration  of  the  jury.*' 
The  next  ground  alleges  error  '*in  admitting, 
over  the  objections  of  counsel  for  plaintiff,  tes- 
timony of  H.  W.  Parker,  a  witness  for  de- 
fendant, tending  to  show  his  profitable  use 
of  nitrate  of  soda  on  his  cotton  crop,  because 
he  was  a  different  man,  with  different  meth- 
ods of  farming,  and  farming  in  a  different 
field,  and  further  for  the  reason  that,  if  he 
was  competent  to  testify,  his  testimony  would 
still  be  inadmissible  on  the  same  grounds 
stated  in  paragraph  second  relative  to  de- 
fendant's testimony."  The  next  ground  is 
that  "the  court  erred  in  admitting  the  te^ 
timony,  over  the  objections  of  plaintiff's  coun- 
sel, of  R.  K.  Parker,  a  witness  for  the  de- 
fendant, for  the  same  reasons  assigned  as 
error  in  the  preceding  paragraph."  The  re- 
maining grounds  of  the  motion  for  a  new 
trial  are  stated  in  the  following  opinion. 
There  was  some  evidence  tending  to  show 
that  the  price  of  nitrate  of  soda  had  advanc- 
ed about  $7  or  $8  per  ton  between  the  time 
of  the  execution  of  the  contract  and  the' date 
on  which  the  nitrate  of  soda  was  to  be  de- 
livered. The  court  overruled  the  motion  for 
a  new  trial,  and  the  plaintiff  excepted. 

Jno.  C.  HoUlngsworth,  of  Sylvania,  for 
plaintiff  in  error.  R.  P.  Jones,  of  MlUen,  for 
defendants  in  error. 

ROAN,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  assignment  of  error  as  to  the  over- 
ruling of  the  plaintiff's  demurrer  to  the  de- 
fendant's plea  cannot  be  considered  by  this 
court  A  judgment  overi-uUng  a  demurrer 
cannot  properly  be  made  a  ground  of  a  mo- 
tion for  a  new  trial ;  and  uo  exceptions  pen- 
dente Lite  were  filed.  The  assignment  of  er- 
ror on  this  subject  in  the  bill  of  exceptions 
was  not  made  within  the  time  requli*ed  by 
law.  See  Mayor,  etc.,  of  DubUn  v.  Dudley, 
2  Ga.  App.  762,  59  S.  B.  84;  Williams  y. 
State,  2  Ga.  App.  629,  68  S.  B.  1071 ;  Farm- 
ers'  Oil  &  Guano  Co.  v.  Southern  Refining  Co., 
10  Ga.  App.  415,  73  S.  E.  350;  Kelly  v. 
Strouse,  116  Ga.  889,  43  S.  B.  280 ;  Buchanan 
V.  McClain,  110  Ga.  477,  35  S.  E.  665. 
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[2]  2.  Tbe  second,  third,  and  fourth 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial,  which  deal  with  the  admitting 
of  testimony,  cannot  be  considered,  for  the 
reason  that  the  testimony  objected  to  Is 
not  set  out,  either  literally  or  in  substance, 
in  the  motion  for  a  new  trial.  And  though 
it  is  stated  that  this  testimony  was  admitted 
over  objection,  and  that  it  was  objectionable 
for  certain  reasons  which  are  stated,  it  does 
not  appear  that  any  specific  ground  of  ob- 
jection was  stated  at  the  trial.  "Grounds  of 
a  motion  for  a  new  trial  complaining  of  rul- 
ings on  evidence  cannot  be  considered  unless 
the  evidence  is  set  forth  either  literally  or 
in  substance,  of  attached  to  the  motion  as 
an  exhibit**  Owen  v.  Palmour,  115  Ga.  683, 
42  S.  E.  53.  **That  evidence  was  admitted 
over  the  objection  of  the  party  complaining 
affords  no  reason  for  the  grant  of  a  new 
trial,  when  it  does  not  appear  that  any 
specific  objection  to  its  admission  was  made 
at  the  triaL"  Stewart  v.  Bank  of  Social 
Circle,  100  Ga.  496,  28  S.  B.  249.  There  are 
numerous  rulings  to  this  effect 

If  the  assignments  of  error  as  to  the  admis- 
sion of  testimony  had  been  properly  made, 
so  that  they  could  have  been  passed  upon  by 
this  court,  they  would  not  have  been  con- 
sidered without  merit,  for  the  testimony  com- 
plained of  was  too  speculative  and  uncertain 
in  its  nature  to  have  been  admitted  to  es- 
tablish the  damages  claimed  by  the  defend- 
ant. So  also  as  to  the  exceptions  to  the 
overruling  of  the  demurrer  to  the  defendants* 
plea.  It  has  been  repeatedly  held  by  the 
Supreme  Court  that  such  damages  as  were 
claimed  in  this  plea,  and  which  the  defend- 
ants sought  to  establish  by  the  testimony  ob- 
jected to,  savor  too  much  of  conjecture  and 
guesswork.  One  man  may  use  nitrate  of  soda 
on  his  crop  and  by  its  use  obtain  very  dif- 
ferent results  from  those  obtained  by  another 
using  it  on  the  same  kind  of  land,  with 
probably  different  methods  of  cultivation  and 
in  different  seasons.  Whilst  absolute  mathe- 
matical certainty  is  never  required  or  expect- 
ed in  legal  investigations,  and  is  hardly  ever 
attainable,  yet  in  a  court,  a  place  for  the 
adjustment  of  disputes  between  individuals 
as  to  their  rights,  all  proceedings  should  be 
on  a  plane  as  free  from  guesswork  and  con- 
jecture as  possible,  and  in  the  adjustment 
of  these  differences  there  should  be  used 
means  adapted  to  reach  the  truth  with  rea- 
sonable certainty.  How  is  it  possible  for  any 
person,  considering  all  the  contingencies  and 
incidents  necessarily  surrounding  planting, 
cultivation,  and  fertilization  of  a  crop  of 
cotton,  to  tell,  even  after  it  has  matured  and 
has  been  gathered,  the  particular  influence 
of  any  one  thing  in  bringing  about  the  final 
result?  Is  it  not  necessarily  true  that  those 
who  undertake  to  do  this  are  indulging  in 
conjecture,  speculation,  and  guesswork?  See 
Coweta  Falls  Mfg.  Co.  v.  Rogers,  19  Ga.  416, 
65  Am.  Dec.  602;  Butler  v.  Moore,  68  Ga. 
780,  45  Am.  Rep.  508;  Clay  y.  Western  Union 


Telegraph  Co.,  81  Ga.  285,  6  S.  E.  813. 12  Am. 
St.  Rep.  316;  Hall  v.  J.  I.  Case  Threshing 
Machine  Co.,  11  Ga.  App.  840,  76  S.  E.  597. 

[3j  3.  One  of  the  grounds  of  the  motion 
for  a  new  trial  alleges  error  in  refusing,  on 
motion  of  the  plaintiff's  counsel,  to  direct  a 
verdict  in  the  plaintiff's  favor.  It  has  been 
frequently  held  by  the  Supreme  Court  and  by 
this  court  that  it  is  never  reversible  error 
for  the  court  to  refuse  to  direct  a  verdict 

[4]  4.  The  next  ground  of  the  motion  for  a 
new  trial  alleges  that  the  court  erred  in 
charging  the  Jury  as  follows:  "Yon  have 
the  right,  under  the  law,  to  infer  from  all 
the  facts  and  testimony  in  this  case,  yon  have 
the  right  to  draw  legal  conclusions  and  de- 
ductions in  arriving  at  your  verdict  Tou 
can  take  into  consideration  the  testimony  of 
the  -witnesses  as  to  the  value  or  nonvalue  of 
the  use  of  soda  on  this  piece  of  land  in  this 
particular  season  and  this  particular  year. 
You  can  take  into  consideration  the  use  or 
nonuse  of  soda  on  adjoining  lands  in  this 
particular  season  (that  is,  on  the  Parker 
place)  for  that  particular  year.  Yon  can  com- 
pare results.  You  can  draw  all  reasonable 
deductions,  in  arriving  at  your  verdict"  It 
is  alleged  that  this  part  of  the  charge  was 
error  because  "the  Jury  were  not  authorized 
under  the  law  to  draw  inferences,  condn- 
slons,  and  deductions  in  arriving  at  their 
verdict,  but  should  have  been  governed  sole- 
ly by  the  testimony  which  would  tend  to 
prove  damages  such  as  they  would  be  able  to 
compute  with  accuracy."  This  assignment 
of  error  is  without  merit,  for  the  Jury  are 
authorized  under  the  law,  and  it  is  their 
duty,  to  draw  inferences,  conclusions,  and  de- 
ductions from  the  evidence  in  arriving  at 
their  verdict 

[6]-  5.  There  is  no  merit  in  the  next  ground 
of  the  motion  for  a  new  trial,  where  it  is 
complained  that  the  court,  in  charging  the 
jury,  prefaced  the  delivery  of  certain  in- 
structions by  saying,  "I  am  requested  by  the 
plaintiff  to  give  you  this  in  charge."  See 
Dotson  V.  State,  136  Ga.  244  (3),  71  S.  E.  164. 

[61  6.  We  now  come  to  the  usual  general 
grounds  that  the  verdict  is  contrary  to  law 
and  to  evidence,  etc.  A  considerable  part  of 
the  $1,200  damages  allowed  by  the  Jury 
against  the  plaintiff  for  failure  to  furnish  16 
tons  of  nitrate  of  soda  as  a  top  dressing  for 
the  defendants'  cotton  crop  was  based  upon 
testimony  that  is  purely  speculative,  uncei^ 
tain,  and  conjectural,  and  that  part  of  the 
verdict  is  contrary  to  law ;  but  a  portion  of 
the  finding  is  sustained  by  evidence.  One  of 
the  notes  sued  on  was  for  $558,  and  was  dat- 
ed June  18,  1912,  and  became  due  November 
15,  1912,  and  bore  Interest  from  maturity  at 
the  rate  of  8  per  cent  per  annum.  In  the 
body  of  this  note  Bragg  &  Son  admit  that 
the  laws  of  'this  state  were  complied  with  on 
the  part  of  the  seller  of  the  fertilizer,  as  to 
the  Inspector's  tag  and  in  ail  other  respects, 
and  that  the  sellers  "have  neither  impliedly 
nor  expressly  warranted  the  effect  of  [the 
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fertilizer]  on  crops/'  and  the  bnyers  agree 
that  they  "cannot  hold  the  [seller]  responsi- 
ble In  any  way  for  practical  results."  While 
the  defendants  thereby  precluded  themselves 
from  pleading  the  worthltosness  of  the  par- 
ticular land  plaster  or  top  dressing  for  the 
soil,  for  which  this  note  was  given,  yet  on  the 
trial  of  this  case  the  plaintiff  failed  to  object 
to  testimony,  introduced  by  the  defendants, 
to  the  effect  that  the  fertilizer  for  which  this 
note  was  given  was  dirt  and  entirely  worth- 
less. The  plaintiff  thereby  allowed  the  de- 
fendants to  place  before  the  Jury  evidence  of 
the  nonvalue  of  the  land  plaster  or  top  dress- 
ing for  which  this  note  was  given;  and  the 
Jury  had  the  right,  under  that  evidence 
(which  nowhere  in  the  record  is  disputed),  to 
allow  the  amount  of  the  note  as  a  part  of 
the  damages  awarded  under  the  plea  of  re- 
coupment This  note,  with  interest  on  it  up 
to  the  time  of  the  trial,  and  the  amount  of 
the  differ^ice  between  the  contract  price  of 
the  16  tons  of  nitrate  of  soda  at  the  time  it 
was  purchased  and  the  sum  it  was  worth  at 
the  time  it  was  to  be  delivered  (it  having  ad- 
vanced in  price  $7  per  ton,  and  therefore  be- 
ing worth  $112  more  than  the  defendants  had 
contracted  to  pay  for  it,  in  which  sum  the 
defendants  were  likewise  damaged),  added 
together,  make  $688.60,  for  which  the  Jury 
were  authorized  to  find  damages  in  favor  of 
the  defendants  against  the  plaintiff.  Any 
greater  amount  of  damages  than  this  was 
without  legal  evidence  to  support  it,  and 
therefore  was  contraiy  to  law.  We  therefore 
afiSrm  the  Judgment,  with  direction  to  the 
court  below  to  add  to  the  plaintiff's  recovery 
the  sum  of  $511.40 ;  the  effect  of  this  being  to 
write  off  from  the  $1,200  damages,  found  by 
the  Jury  by  way  of  recoupment,  all  except 
$688.60 :  the  costs  to  be  taxed  against  the  de- 
fendants. 
Judgment  affirmed,  with  direction. 

On  Motion  for  Behearing. 

The  plaintiff  in  error  makes  the  point 
that  the  court  in  its  decision  is  this  case 
overlooked  the  facts  that  the  suit  was 
predicated  upon  four  notes  of  the  defend- 
ant the  execution  of  which  were  admitted 
hy  him,  and  overlooked  the  fact  that  the 
only  plea  filed  by  defendant  was  one  of  re- 
coupment in  damages  due  to  the  failure  of 
the  plaintiff  to  furnish  certain  nitrate  of 
soda.  We  have  heretofore  alluded  to  vari- 
ous defects  in  the  trial  and  to  the  failure  of 
either  party  to  make  timely  objections  to 
matters  which  might  have  been  correctly  ad- 
judicated at  the  trial  if  the  attention  of  the 
trial  Judge  had  been  called  to  them,  or  if  he 
ha£  not  been  authorized  to  treat  them  as 
waived  by  the  parties.  However,  the  court 
did  not  overlook  either  the  nature  of  the  suit 
or  the  plea.  In  the  state  of  the  record  it  was 
apparent  that  objections  which  could  have 
been  urged  to  some  of  the  testimony  were 
not  presented,  and  the  effort  of  this  court 


was  to  mold  such  a  Judgment  as  would  ac- 
cord substantial  Justice  in  conformity  with 
the  rules  of  law,  and  without  doing  violence 
to  any  of  the  rules  of  pleading.  It  seems  to 
us,  however,  to  be  perfectly  plain  that  while 
this  plea  is  One  of  recoupment,  under  the  tes- 
timony of  the  defendant,  which  was  not  ob- 
jected to,  the  substitute  which  he  received 
from  the  plaintiff  (which  is  the  basis  of  the 
note  of  June  18th)  was  perfectly  worthless, 
and  the  Jury  were  authorized  to  find  that  the 
defendant  was  entitled  to  recoup,  under  the 
plea  'filed,  as  an  element  of  damage  conse- 
quent upon  the  breach  of  the  contract  of 
the  plaintiff  to  furnish  nitrate  of  soda,  the 
purchase  price  of  this  worthless  top  dressing, 
furnished  at  the  plaintiff's  own  instance,  ac- 
cording td  the  testimony,  in  the  endeavor  to 
avoid  the  consequence  of  the  breach  of  the  con- 
tract and  to  adjust  the  matter  to  the  satisf ac^ 
tion  of  his  customer,  the'  defendant  If  Bragg 
had  purchased  this  top  dressing  from  some 
other  concern,  and  upon  a  test  it  had  been 
proven  to  be  worthless,  can  it  be  contended 
that  he  would  not  be  permitted  to  recoup,  on 
a  plea  filed,  the  amount  expended  by  him  in 
endeavoring  to  diminish  the  damage  conse- 
quent upon  the  plaintiff's  breach  of  the  con- 
tract? What  matters  it  (in  fact  we  think  it 
rather  strengthens  the  defendant's  conten- 
tions) that  this  top  dressing  was  purchased 
from  the  plaintiff  rather  than  from  a  third 
person?  The  defendant  claims  that  by  the 
plalntifTs  failure  to  furnish  him  the  nitrate 
of  soda  he  had  been  damaged  the  sum  of 
$2,880.  This  presented  his  cause  of  action. 
He  alleged,  it  is  true,  that  the  breach  of  the 
contract  resulted  in  the  diminution  of  his 
crop,  but  the  cause  of  action  was  the  injury 
consequent  upon  the  breach.  Doubtless,  upon 
timely  objection  to  the  evidence,  the  lower 
court  would  have  confined  him  to  damage  in 
the  precise  particular  detailed  in  his  plea  of 
recoupment  But  if  the  evidence  submitted 
authorized  the  Jury  to  find  that  the  top 
dressing  was  worthless,  and  that  its  pur- 
chase price  was  represented  by  the  note  of 
June  18th,  then,  no  matter  in  whose  hands  the 
evidence  of  this  debt  might  be,  the  note  was 
without  consideration ;  and,  had  this  evidence 
been  objected  to  as  impertinent  to  the  plea, 
can  it  be  contended  that  the  defendant  could 
not  at  once  have  amended  his  plea  so  as  to 
conform  to  this  evidence,  or  can  it  be  for  a 
moment  supposed  that  such  an  amendment 
would  have  been  objectionable  upon  the 
ground  that  it  was  not  germane  to  the  plea 
of  recoupment? 

The  defendant's  cross-action  was  a  plea  of 
recoupment,  predicated  upon  the  alleged  fact 
that  upon  the  plaintiff's  breach  of  the  con- 
tract to  furnish  nitrate  of  soda,  the  defend- 
ant was  injured  with  reference  to  the  trans- 
action specifically  identified.  In  the  course 
of  the  trial  an  amendment  to  the  plea  would 
technically  have  been  proper.  It  appears 
that  plaintiff's  counsel  waived  the  formality 
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by  acquiescence  in  the  admission  of  evidence 
which  would  have  been  perfectly  pertinent  to 
the  amendment  If  it  had  been  made.  Objec- 
tion to  the  amendment  would  have  been  fu- 
tile, and  certainly,  when  the  formality  is 
waived,  it  cannot  afford  the  party  waiving  it 
good  grounds  for  setting  aside  the  verdict 
of  a  Jury,  in  order  to  have  the  same  evidence 
in  another  trial  more  formally  submitted. 

The  same  rulings  will  apply  to  the  conten- 
tion of  the  counsel  for  plaintiff  in  error  as  to 
the  abatement  allowed  for  the  advance  in 
price  of  the  nitrate  of  soda.  The  defend- 
ant's cause  of  action  is  set  forth  in  his  plea 
for  damages  consequent  upon  the  breach  of 
the  contract  in  regard  to  the  nitrate  of  soda 
above  referred  to.  By  proper  amendment  he 
could  have  alleged,  as  one  element  of  his 
damage,  that  (even  if  he  had  not  intended 
to  use  the  nitrate  of  soda  on  his  own  farm) 
he  would  have  been  able  to  sell  the  nitrate  of 
soda  at  the  advanced  price,  and  that  by  his 
contract  he  was  entitled  to  a  profit  of  $7  a 
ton.  As  to  this  point,  the  plaintiff  relieved 
the  defendant  of  making  the  formal  amend- 
ment by  waiving  the  amendment  and  ac- 
quiescing in  the  admission  of  testimony 
which  would  properly  have  supported  the 
amendment  if  it  had  been  offered.  In  fact, 
in  the  defendant's  original  plea  there  is  an 
allegation  of  his  loss  as  to  this  Item,  though 
there  is  no  definite  request  for  recovery  up- 
on that  specific  ground,  and,  so -far  as  this 
particular  paragraph  is  concerned,  it  would 
have  only  been  necessary  to  have  added  the 
request. 

After  a  very  careful  and  painstaking  exam- 
ination of  this  record  on  the  original  hearing, 
we  are  at  a  loss  to  see  any  semblance  of*  a 
reason  why  the  rehearing  should  be  granted. 

Rehearing  denied. 


(Xi  Oa.  App.  337) 

GILUAM  V.  PRIER80N. 

(Court  of  Appeals  of  Georgia. 


(No.  5318.) 
Feb.  4,  1914.) 


(Syllahiu  by  the  Court,) 

New  Trial  (8  70*)— Grounds— Sufficiency 
OF  Evidence. 

The  motion  for  new  trial  was  upon  the 
usual  general  grounds.  The  verdict  was  sup- 
ported by  some  evidence,  and  it  was  not  er- 
ror to  refuse  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  142,  143 ;    Dec.  Dig.  {  70.*J 

Error  from  Superior  Court,  Elbert  County; 
D.  W.  Meadow,  Judge. 

Action  by  David  Gilliam  against  R.  B. 
Frierson.  From  the  Judgment,  Gilliam  brings 
error.     Affirmed. 

Z.  B.  Rogers,  of  Blberton,  for  plaintiff  in 
error.  W.  D.  Tutt,  of  Elberton,  for  de- 
fendant in  error. 

ROAN,  J.    Judgment  affirmed. 


(14  Ga.  App.  tSi 
SMITH  T.  WATSON.     (No.  BOOT.) 

(Court  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(SyUahus  by  the   Court,) 

Appeal  and  Errob  (§  627*)--Wbit  or  Eb- 
BOB— Time  fob  Filing — Dismissal. 

Where  it  appears  that  the  clerk  of  the 
trial  court  has  failed  to  transmit  to  the  Court 
of  Appeals  withm  the  time  prescribed  by  law 
the  transcript  of  the  record,  and  that  the  plain- 
tiff in  error  or  his  attorney  has  been  the  cause 
of  the  delay,  by  consent,  direction,  or  procure- 
ment of  any  kind,  the  writ  of  error  will  be  dis- 
missed. Wheeler  y.  Crawford,  135  Ga.  148, 
69  S.  E.  22:  Lang  t.  Montgomery  (Sup.)  79 
S.  £.  840.  The  fact  that  there  was  only  two 
days'  delay  beyond  the  statutory  period  does 
not  prevent  the  rule  above  stated  from  apply- 
ing. It  is  as  much  a  violation  of  the  statute 
to  delay  sending  a  transcript  for  one  day  as 
for  a  longer  period. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  2744-2749,  3126;  Dec. 
Dig.  i  627.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Action  between  H.  H.  Smith  and  B.  A. 
Watson.  From  the  Judgment,  Smith  brings 
error.    Dismissed. 

Davis  &  Sturgis,  of  Dublin,  for  plaintiff  iu 
error.  Burch  &  Burch,'  of  Dublin,  for  defend- 
ant in  error. 

ROAN,  J.    Writ  of  error  dismissed. 


(14  Oa.  App.  »6) 
8EWELL  V.  ATKINSON  et  aL 

ATKINSON  et  al.  v.  SEWELL. 
(Nos.  5238,  6259.) 

(Court  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(SyllahuB  by  the  Court,) 

1.  Abatement  and  Revival  (|  64*>— Death 
OF  Plaintifp— Action  fob  Personal  In- 
juries. 

At  common  law  a  cause  of  action  for  a 
personal  tort  abated  with  the  death  of  the  per- 
son in  whom  the  right  of  action  was  vested. 
It  was  the  evident  purpose  of  the  General  As- 
sembly, in  varying  the  rule  of  the  common  law, 
to  prevent  the  abatement  of  actions  for  person- 
al injuries  which  might  be  pending  at  the  time 
of  the  death  of  either  party,  and  it  is  expressly 
declared  that  "the  cause  of  action*'  shall  sur- 
vive, in  case  of  the  death  of  a  plaintiff  in  an 
action  pending,  to  the  jpersonal  representative 
of  the  deceased  plaintiff,  in  case  there  ib  no 
right  of  survivorship  in  any  other  person.  This 
rule,  in  derogation  of  the  common  law,  mnst  of 
course  be  strictly  construed,  but  the  intention 
of  the  Legislature  must  nevertheless  be  given 
effect,  and  it  must  be  presumed  that  the  use, 
by  the  General  Assembly,  of  the  term  "cause  of 
action,"  in  the  exception  as  to  pending  actions, 
was  not  vinintentional  or  ill-advised. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  §S  2S6-25S,  261-270; 
Dec.  Dig.  §  54.*] 

2.  Appeal  and  Ebbob  (§  979*>->Revibw— Rx- 
FUSAL  OF  New  Tbial. 

There  was  no  material  error  in  the  trial, 
and,  though  the  verdict  in  favor  of  the  plain- 
tiff was  small,  there  was  no  evidence  that  the 
amount  returned  was  influenced  by  either  prej- 
udice or  bias,  and,  since  the  finding  of  the  jury 


*For  other  cases  see  same  topic  and  secUon  NUMBBR  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezv 
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has  the  approval  of  the  trial  judge,  the  judg- 
ment refusing  a  new  trial  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |§  3871-3873.  3877;  Dec 
Dig.  (  979.*] 

Pottle,  J.,  dissenting. 

Error  from  City  Court  of  Greenville;  H. 
H.  Bevlll,  Judge. 

Action  by  J.  M.  Sewell,  administrator, 
against  H.  M.  Atkinson  and  others.  £^om 
judgment,  both  parties  bring  error.  Affirmed 
on  both  bills  of  exception. 

M.  F.Culpepper,  of  Greenville,  for  plaintiff 
in  error.  Rosser  &  Brandon,  of  Atlanta,  Hat- 
ton  Lovejoy,  of  La  Grange,  and  McLaughlin 
&  Jones,  of  Greenville,  for  defendants  in 
error. 

RUSSELL,  C.  J.  Judgment  affirmed  on 
both  bills  of  exceptions. 

POTTLE,  J.  (dissenting).  At  common  law 
a  cause  of  action  for  a  personal  tort  abated 
with  the  death  of  the  person  in  whom  the 
right  of  action  was  vested.  The  rule  of  the 
common  law  is  of  force  in  this  state,  ex- 
cept where  modified  by  statute.  Section 
4421  of  the  Civil  Code  was  intended  to  save 
pending  actions  only.  Where,  therefore,  a 
mother  brought  an  action  for  the  tortious 
homicide  of  her  son,  and  died  pending  the  ac- 
tion, the  right  to  continue  the  action  rests 
in  the  legal  representative.  The  cause  of  ac- 
tion does  not,  however,  survive;  and,  if  the 
pending  suit  be  dismissed,  a  new  suit  cannot 
l;e  brought  by  the  administrator,  either  wit|i- 
in  the  ordinary  period  of  limitation  or  under 
the  statute  allowing  suits  which  have  been 
dismissed  or  nonsuited  to  be  renewed  within 
six  months.  Peebles  v.  Charleston  &  West- 
em  Carolina  Ry.  Co.,  7  Ga.  App.  279,  66 
S.  E.  953;  Frazier  v.  Georgia  R.  Co.,  101 
Ga.  77,  28  S.  E.  662 ;  King  v.  Southern  Rail- 
way Co.,  126  Ga.  794,  55  S.  E.  965,  8  L.  R.  A. 
(N.  S.)  544. 


(14  G«.  App.  866) 

OKLAHOMA   ASPHALT  PAINT  &  ROOF- 

ING  CO.  V.  PHILLIPS.     (No.  4865.) 

(Court  of  Appeals  of  Georgia.     Oct.  31,  1913. 

Rehearing  Denied  Feb.  4,  1914.) 

(Syllabus  hy  the  Court,} 

1.    COBPORATIONS   (S  413*)— MoNEY   BORROWED 

BY  Authorized  Agent — Right  to  Recover. 
One  who  lends  money  to  a  corporation  up- 
on the  note  of  an  oflScer  of  the  corporation,  who 
la  authorized  to  execute  the  note,  is  not  bound 
to  follow  the  fund  and  to  see  that  the  corpora- 
tion actually  receives  the  money  from  its  agent, 
who  executed  the  note. 

[  Ed.  Note.— For  other  cases,  see  Corporations, 
Cent,  Dig.  §§  1647-1649;    Dec.  Dig.  §  413.*] 

2.  Cobpobations  (§  413*)  —  Tboveb  —  Action 

BY     COBPOBATION  —  ReCOVEBY     OF    COLLAT- 
£BAL. 

The  ^rights  of  one  who  in  good  faith  has 
parted  with  his  money  upon  the  strength  of  col- 
lateral deposited  with  him  by  an  agent  of  a 
corporation,  authorized  to  borrow  the  money  to 


secure  which  the  collateral  is  deposited,  will  be 
protected  as  against  the  effort  of  the  corpora- 
tion to  recover  the  collateral  by  trover,  especial- 
ly when  it  appears  that  the  corporation  did  in 
fact  receive  at  least  a  portion  of  the  money. 
In  such  a  case  trover  is  not  available  as  a  rem- 
edy to  recover  the  collateral. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f§  1647-1649 ;   Dec.  Dig.  §  413.*] 

Error  from  City  Court  of  ThomasviUe ; 
W.  H.  Hammond,  Judge. 

Trover  by  the  Oklahoma  Asphalt  Taint  & 
Roofing  Company  against  P.  D.  Phillips. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

H.  J.  Maclntyre,  of  ThomasviUe,  and 
Smith  &  Hastings,  of  Atlanta,  for  plaintiff  in 
error.  Roscoe  Luke  and  Louis  Moore,  both 
of  Thomasvllle,  and  Little  &  Powell,  of  At- 
lanta, for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


a4  Oa.  App.  881) 
McCOOK  V.  HALLIBURTON-MYBRS  CO. 

(No.  5355.) 

(Corurt  of  Appeals  of  Georgia.    Jan.  27,  1914. 
On  Rehearing  Feb.  4,  1914.) 

f8yllal>u9  hy  the  Court.) 

1.  Sales  (§}  161,  166*)  —  Delivery  to  Con- 
signee—What Constitutes. 

In  the  absence  of  an  agreement  to  the  con- 
trary, delivery  of  freight  to  a  common  carrier 
is  regarded  as  delivery  to  the  consignee.  Mann 
V.  Glauber,  96  Ga.  795,  22  S.  E.  406;  McCul- 
lough  V.  Armstrong,  118  Ga,  424,  45  S.  E.  379. 
This  rule  may,  however,  be  varied  by  agree- 
ment. If  goods  in  a  sound  condition  are  deliv- 
ered to  a  common  carrier,  and  are  found  in  a 
damaged  condition  when  they  arrive  at  their 
destination,  the  question  of  the  consignee's 
right  to  reject  the  goods  would  depend  upon 
the  terms  of  the  contract  with  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §1  377-380,  301-400,  402;  Dec.  Dig.  §§ 
161,  166.  ♦] 

2.  Evidence  (§  450*)— Parol— Sales. 

Where  one  by  letter  orders  goods  to  be 
shipped  by  freight,  and  agrees  to  pay  a  speci- 
fied sum  for  the  goods  '^delivered  in  Macon," 
and  nothing  more  appears,  the  expression  thus 
used  is  ambiguous,  and  parol  evidence  is  ad- 
missible to  explain  whether  this  language  meant 
merely  that  the  seller  should  pay  the  freight, 
or  whether  the  parties  intended  that  the  title 
should  not  pass  into  the  purchaser  until  the 
goods  reached  Macon.  The  trial  court  erred 
in  declining  to  permit  the  expression  above 
quoted  to  be  explained  by  parol,  and  in  holding, 
as  a  matter  of  law,  that,  under  the  contract 
between  the  parties,  title  to  the  goods  did  not 
pass  until  aiter  they  reached  their  destina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  2060-2082,  2084;  Dec.  Dig.  | 
450.  ♦] 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Jud^e. 

Action  between  A.  McCook  and  the  Halll- 
burton-Myers  Company.  From  the  Judgment, 
McCook  brings  error.  Reversed,  and  rehear- 
ing denied. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


804 


80  SOUTHEASTERN  REPORTER 


(Ga. 


Newman  &  Newman,  of  Macon,  for  plain- 
tiff In  error.  Mallary  &  Wimberly,  of  Macon, 
for  defendant  in  error. 

ROAN,  J.    Judgment  reversed. 

On  Rehearing. 

Counsel  for  the  losing  party  contends  that 
the  court  has  overlooked  a  well-settled  rule 
of  practice  in  sustaining  the  assignment  of 
error  complaining  of  the  refusal  to  permit  a 
witness  to  explain  the  expression,  "delivered 
in  Macon,"  in  that  it  does  not  appear  from 
the  assignment  of  error  what  answer  to  the 
question  was  exi)ected.  An  examination  of 
the  record  shows  that  counsel  is  correct  In 
this  contention,  and  that  the  assignment  of 
error  should  not  have  been  considered.  It 
does  not  follow,  however,  that  the  judgment 
in  this  case  should  be  changed.  The  main 
ruling  made  by  the  court  was  to  the  effect 
that  the  case  depended  absolutely  upon  the 
meaning  of  the  words,  "delivered  in  Macon," 
as  used  in  the  letter  written  by  one  of  the 
parties,  and  that  this  expression  was  ambigu- 
ous, and  the  court  was  not  authorized  to 
hold,  as  a  matter  of  law,  that,  under  the  con- 
tract between  the  parties,  title  to  the  goods 
did  not  pass  until  after  they  reached  their 
destination.  We  are  satisfied  with  the  cor- 
rectness of  this  decision,  and  adhere  to  the 
judgment  of  reversal.  The  case  should  be 
tried  again,  and  the  parties  should  be  allow- 
ed to  explain  what  their  real  contract  was. 

Rehearing  denied. 

(14  Qa.  App.  883) 

O'BRIEN  V.  ELLARBEE.    (No.  6301.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and    Error   (§*  253*)— Presenta- 
tion  FOR  ReVIEW-^RfLIXGS  ON  PLEADINGS 

— ^lOTiON  FOR  New  Trial. 

Assignment  of  error  in  a  ground  of  a  mo- 
tion for  a  new  trial  is  not  the  appropriate 
method  of  reviewing  ruling  upon  the  pleadings. 

[Ed.  Note. — For  othfer.  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1485,  1488,  1491-1493; 
Dec.  Dig.  §  253.*] 

2.  Appeal  and  Error  (§  302*)— Assignments 
OF  Error— Prxcu'siON  of  Evidence. 

An  exception  presented  in  a  ground  of  a 
motion  for  new  trial,  assigning  error  upon  the 
admission  of  testimony,  is  fatally  defective,  and 
cannot  be  considered,  unless  the  testimony  al- 
leged to  have  been  objected  to  is  either  incor- 
porated in  the  ground  of  the  motion  itself,  or 
attaolied  thereto  as  an  exhibit,  verified  by  the 
presiding  judge.  For  this  reason,  this  court  is 
unable  to  consider  the  assignment  of  error  com- 
plaining that  the  defendant  was  permitted  to 
testify  as  to  transactions  and  communications 
had  with  the  plaintiflf's  testator. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  1744-1752;  Dec.  Dig.  S 
302.*] 

3.  Evidence  (§  142*)— Actions  fob  Price- 
Evidence. 

It  being  admitted,  in  the  defendant's  an- 
swer, that  a  prior  trade  between  the  defendant 
and   the  deceased   husband   of  the   plaintiff   (of 


whose  estate  she  was  the  legal  representative) 
was  rescinded,  it  was  error  to  have  admitted 
over  objection  of  the  plaintiff,  testimony  of  the 
defendant  as  to  the  value  of  the  horse  first 
purchased  by  him  from  the  deceased,  and  as  to 
the  subsequent  rescission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  41t>Ht23 ;    Dec.  Dig.  i  142.*] 

4.  Sales   (§  358*)— Action  fob  Pbicet-Evi- 
dence. 

it  was  also  erroneous  and  prejudicial  to 
the  plaintiff  to  have  allowed  the  defendant  to 
testify  that  the  plaintiff  had  not  offered  to  re- 
turn the  money  paid  for  the  horse.  The  de- 
fendant had  not  offered  to  return  the  hoi^ 
which  was  in  his  possession,  n6r  had  the  plain- 
tiff asked  a  rescission,  nor  was  there  any  evi- 
dence that  she  had  offered  to  rescind,  and 
nothing  had  come  into  her  hands  except  the  de- 
fendant's check,  which  he  himself  had  ordered 
the  bank  not  to  pay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1049-1055;    Dec.  Dig.   §  358.*] 

5.  Evidence  (§  144*)  —  Certainty  —  Gbourd 
FOB  Exclusion. 

The  court  did  not  err  in  refusing  to  rule 
out  and  exclude  the  testimony  of  a  witness  for 
the  defendant  upon  the  sole  ground  that  the 
testimony  of  this  witness,  upon  his  cross-exami- 
nation, was  vague,  uncertain,  and  indefinite. 
It  was  for  the  jury  to  determine  whether  the 
testimony  of  the  witness  was  so  vague,  indefi- 
nite, and  uncertain  as  to  be  worthless,  or 
whether  the  testimony,  though  contradictory  in 
some  respects,  possessed  some  degree  of  pro- 
bative value. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  430^33;    Dec.  Dig.  §  144.»J 

6.  Sales    (§  207*)- Contract— EIxpbess  and 
Implied  Warranties. 

While  express  and  implied  warranties  on 
the  same  subject  cannot  coexist  in  a  contract 
of  sale,  since  the  express  warranty  in  such  a 
ca^e  would  ipso  facto  exclude  any  implied  war- 
ranty as  to  the  specific  quality  involved,  still 
this  exclusion  does  not  necessarily  extend  to 
every  feature  of  the  contract,  and  usually  ex- 
press warranties,  descriptive  of  the  particular 
articles  sold,  are  not  so  general  as  to  exclude 
an  implied  warranty  that  the  article  is  mer- 
chantable, and  so  free  from  inherent  defects  as 
not  to  be  worthless  or  unsuited  to  the  uses  for 
which  such  an  article  is  ordinarily  employed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  71)0,  7(51 ;   Dec.  Dig.  §  207.*] 

7.  Appeal  and  Errob  (§  1001*)— Ground  fob 
Reversai^-Direction  of  Vebdict. 

It  is  never  reversible  error  to  refuse  to 
direct  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  4137,  4209-4211;  Dec 
Dig.  §  lOtJl.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  Mrs.  J.  M.  O'Brien  against  (». 
W.  p:ilarbee.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Revised. 

H.  C.  Beasley,  of  Reidsville,  for  plaintiff 
in  error.  W.  G.  Warnell,  of  Hagan,  and  Jno. 
P.  Moore,  of  Claxton,  for  defendant  In  error. 

RUSSELL,  C.  J.  O'Brien  sued  out  an  at- 
tachment for  purchase  money,  which  was 
levied  ui)on  a  certain  horse  described  in  the 
attachment  Before  the  suit  upon  the  at- 
tachment was  tried  O'Brien  died,  and  his 
executrix,  Mrs.  Jessie  M.  O'Brien,  was  made 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  £t  Rep'r  IndexM 
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party  plaintiff  In  bis  stead.  The  defendant 
filed  a  plea  that  the  horse  was  worthless, 
and  that,  relying  upon  false  and  fraudulent 
representations  of  the  plaintifT,  he  had  been 
defrauded  Into  giving  a  check  for  $100,  w;hlch 
represented  a  part  of  the  purchase  price  of 
the  second  horse.  By  amendment  he  alleged 
that  the  deceased  vendor  represented  that 
the  horse,  for  which  the  first  horse  was  ex- 
changed, was  a  good,  sound,  gentle  work 
horse,  trusty  and  reliable,  and  worth  $325, 
being  $100  In  addition  to  the  $225  given  for 
the  first  horse;  that  the  horse  was  not  as 
represented,  not  a  good  work  horse,  nor  gen- 
tle and  trusty;  and  hence  the  consideration 
*for  the  additional  $100,  represented  by  the 
check,  had  totally  failed. 

[1]  1.  Objection  was  made  to  the  allow- 
ance of  the  amendment  to  the  defendant's 
plea;  but  no  exception  was  filed  pendente 
lite,  nor  was  there  in  the  bill  of  exceptions 
any  direct  exception  to  the  ruling  upon  the 
pleadings.  The  objection  is  embodied  in  one 
of  the  grounds  of  the  motion  for  a  new  trial, 
and  of  course  we  are  unable  to  consider  It. 
That  alleged  errors  In  rulings  of  the  trial 
•corurt  upon  the  pleadings  cannot  be  reviewed 
by  assigning  error  thereon  In  a  gitound  of  a 
motion  for  a  new  trial  is  so  well  settled  that, 
to  use  the  language  of  Chief  Justice  Lump- 
kin, in  Sutton  v.  McLeod,  29  Ga.  594:  '*This 
principle  is  hoary  with  age.  We  bow  to  it 
xeverently.*' 

[2]  2.  In  the  second  ground  of  the  motion 
for  a  new  trial  complaint  is  made  that  the 
court  erred  in  allowing  EUarbee  to  testify 
fully  as  to  the  transactions  and  communica- 
tions bad  by  himself  with  O'Brien,  the 
deceased,  in  violation  of  the  provision  con- 
tained in  the  exception  to  the  general  rule 
upon  the  subject  of  competency  of  witnes- 
ses, as  contained  in  section  5S58  of  the  dvU 
Ck>de.  The  statement  as  contained  in  the 
motion  for  a  new  trial  is  merely  a  conclusion 
-of  counsel.  The  rule  that  the  evidence  must 
be  embodied  in  the  ground  of  the  motion  for 
a  new  trial,  or  verified  by  being  attached 
thereto  as  an  exhibit,  has  been  established 
in  order  to  enable  the  court  to  determine 
whether  counsel  reaches  the  right  conclusion, 
and  whether  the  testimony  admitted  or  re- 
jected Itself  sustains  that  conclusion.  The 
writer  confesses  that,  In  his  personal  opin- 
ion, where,  as  In  the  present  Instance,  the 
verity  of  the  statements  contained  in  the 
^ound  of  the  motion  for  new  trial  can  be 
ascertained  by  mere  reference  to  the  brief 
of  evidence,  the  rule  is  of  doubtful  propriety ; 
but  nevertheless  it  is  well  settled,  and  has 
long  been  recognized  by  the  courts  of  review. 
It  is  apparent  from  an  examination  of  the 
brief  of  evidence  in  this  case  that  the  de- 
fendant testified  at  length  as  to  every  detail 
of  the  transaction  with  the  deceased,  which 
resulted  in  an  exchange  of  horses,  and  as  to 
tbe  value  of  the  horse;  but  on  account  of  the 
^sufSciency  of  the  assignment  of  error  we 
4ire  precluded  from  considering  the  propriety 
80  S.E.--^5 


of  the  court's  ruling  upon  the  testimony  of 
the  defendant  as  to  the  transactions  a^^d 
communications  with  the  deceased,  which 
are  forbidden  by  the  provisions  of  Code,  | 
5868. 

[8]  3.  But  there  is  a  sufficient  exception  to 
the  ruling  of  the  .court  in  admitting  the  tes- 
timony as  to  the  value  of  the  horse  first 
bought  by  Mlarbee,  and  as  to  which  he  ad- 
mitted the  trade  had  been  rescinded,  and  it 
is  certified  by  the  court  that  the  defendant 
was  permitted  to  testify  as  to  the  value  of 
the  first  horse,  and  that  the  trade  had  been 
rescinded.  In  this  we  think  the  court  erred, 
and  we  are  impelled  to  award  another  trial 
upon  this  ground  (as  well  as  that  to  which 
we  shall  next  refer),  by  reason  of  the  fact 
that  it  appears  from  the  brief  of  evidence 
that  the  defendant's  case  rests  almost,  if 
not  entirely,  upon  his  own  testimony  as  to 
what  transpired  between  himself  and  the  de- 
ceased, testimony  which,  if  properly  objected 
to,  and  if  the  objection  had  been  properly 
preserved,  would  have  made  the  grant  of 
a  new  trial  mandatory. 

[4]  4.  Objection  was  made  to  the  admission 
of  testimony  to  the  effect  that  the  plaintiff 
had  not  offered  to  return  the  first  horse; 
but  the  court  overruled  the  objection,  and 
permitted  it  to  be  proved  that  the  plaintiff 
had  neither  offered  to  rescind  and  return 
the  check,  nor  pffered  to  return  the  first 
horse.  This  testimony  was  wholly  irrelevant 
in  the  connection  in  which  the  question  was 
asked,  and  was  necessarily  prejudicial.  The 
defendant  was  insisting  that  there  had  been 
a  rescission  of  the  first  trade,  and  that  he 
was  defrauded  into  taking  the  second  horse 
in  exchange,  and  in  being  induced  to  give  a 
check  for  $100  for  the  difference,  and  was 
asked  if  he  had  offered  to  return  the  horse. 
He  replied  that  he  had  not.  This  was  in 
response  to  cross-examination,  and  at  the  con- 
clusion of  the  cross-examination  he  was  per- 
mitted to  testify,  upon  redirect  examination, 
that  the  plaintiff  had  not  offered  to  return 
either  the  horse  or  the  money.  If  there  had 
been  any  testimony  that  the  plaintiff  had 
offered  to  return  either,  the  evidence  might 
have  been  admissible  as  contradictory  to  the 
plaintiff's  contention;  but  there  was  no  sug- 
gestion from  any  source  that  the  plaintiffs 
contention  was  or  had  been  other  than  in 
support  of  the  theory  that  the  trade  between 
the  defendant  and  her  husband  was  final, 
and  there  was  no  evidence  of  any  desire  upon 
her  part  to  rescind.  In  fact,  under  the 
plaintiff's  attachment  for  purchase  money, 
along  with  the  defendant's  statement  that  he 
had  offered  to  rescind,  there  was  no  theory 
in  the  case  as  to  which  it  was  relevant 
whether  the  plaintiff  had  ever  sought  to  re- 
scind. 

[6-7]  5-7.  A  review  of  the  charge  of  the 
court  shows  that  the  insistence  of  counsel 
that  the  court  presented  the  contentions  of 
the  defendant  more  strongly  than  those  of 
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the  plaintiff  is  not  sustained.  The  remaining 
abSignments  of  error  are  sufficiently  elaborat- 
ed in  the  headnotes. 

Upon  consideration  of  the  general  grounds 
of  the  motion  for  a  new  trial,  that  the  verdict 
is  contrary  to  the  evidence,  and  without  evi- 
dence to  support  it,  and  coQsequent  examina- 
tion of  the  brief  of  evidence,  it  is  clear  that 
a  finding  in  favor  of  the  defendant  would 
hardly  have  been  probable  if  the  incompetent 
evidence  of  the  defendant  as  to  the  transac- 
tions and  communications  with  the  deceased 
were  elimiiiated.  And  though  the  objections 
to  this  testimony  are  not  so  presented  as  to 
require  the  grant  of  a  new  trial,  either  by 
the  lower  court  or  by  this,  it  would  not  seem 
proper  that  this  evidence,  which  by  law  and 
under  sound  public  policy  is  inadmissible, 
should  be  permitted  to  be  the  foundation  of 
a  verdict  when  there  are  other  errors.  Upon 
another  trial  it  is  not  likely  that  the  errors 
herein  pointed  out  will  recur. 

Judgment  reversed. 

(73  W.  Va.  886) 

McCLARY  V.  KNIGHT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  0,  1913.     Rehearing  Denied 

Feb.  12,  1914.) 

(SyllahuB  ly  the  Court,) 

1.  Master  anu  Servant  (S  222*)— Injury  to 
Servant— Assumption  of-  Risk. 

To  charge  a  master  with  liability  to  a  serv- 
ant for  injury  sustained  by  the  latter  in  the  ex- 
ecution of  an  express  direction  or  command  of 
the  former,  it  is  necessary  to  allege  the  servant's 
ignorance,  of  the  danger  incident  to  the  per- 
formance of  the  act 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f|  648-651;  Dec.  Dig.  | 
222.*] 

2.  Master^  and  Servant  (8  121*)— Duty  of 
Master—Safe  Appuances. 

A  steam  laundry  is  a  place  of  employment 
of  labor  within  the  meaning  of  section  1  of 
chapter  19  of  the  Acts  of  1901  (serial  section 
442  of  the  Code  of  1906),  imposing  upon  employ- 
ers of  labor  the  duty  to  guard  dangerous  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §S  228-231;  Dec.  Dig.  f 
121.*] 

8.  Master  and  Servant  (§  121*)— Safe  Ap- 
pliances—Construction OF  Statute. 
In   the  interpretation  of  said  statute,  the 
rule  ejusdem  generis  does  not  apply  so  as  to 
exonerate   a   master  from   the   duty  to  guard 
dangerous  complete   machines  and   limit  it   to 
the  particular  parts  of  machines  specified — belt- 
ings, gearings,  shaftings,  drums,  and  elevators. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  228-231;    Dec.  Dig.  S 

4.  Master  and  Servant  (j  121*)- Safe  Ap- 

PLIANCE&-OUARDS    FOR    MACHINERY- DUTT 

OF  Master. 

The  duty  imposed  by  the  statute  is  to  pro- 
vide against  such  injury  as  is  reasonably  to  be 
apprehended  or  foreseen  as  being  in  the  line  of 
probability,  whether  the  result  of  accident  or 
madvertence  on  the  part  of  the  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  228-231;    Dec.  Dig.  | 


5.  Master  and  Servant  (S  286*)— Injury  to 
Servan-t— Failure  to  Guard  Machinebt— 
Anticipated  Injury— Question  foe  Jury. 

Whether  an  injury  resulting  from  failure 
to  guard  a  machine  or  part  of  a  machine  was 
such  as  should  have  been  anticipated  is  a  ques- 
tion for  the  juiy,  unless  the  evidence  makes  the 
existence  or  nonexistence  of  the  danger  so  clear 
and  certain  as  to  leave  no  room  for  difference 
of  opinion  as  to  it  in  the  minds  of  reasonable 
men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  JS  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1030; 
Dec.  Dig.  S  286.*] 

6.  Master  and  Servant  (§  284*)— Injury  to 
Servants-Question  for  Jury— Evidence. 

When  the  evidence  leaves  it  doubtful  wheth- 
er the  injured  servant  was  acting  within  the 
line  of  his  ordinary  duty  at  the  time  of  the  in- 
jury, the  question  is  one  for  jury  determination. 
[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SS  1000-1090,  1092-1132; 
Dec.  Dig.  §  284.*] 

7.  Master  and  Servant  (§  204*)- Injury'to 
Servant— Failure  to  Guard  Machinery- 
Defenses  Available  —  Assuhption  or 
Risk. 

In  an  action  for  an  injury  caused  by  the 
failure  of  an  employer  to  guard  a  dangerous 
machine,  .the  defense  of  assumption  of  risk  on 
the  part  of  the  servant  caimot  be  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  644r^546;  Dec.  Dig.  i 
204.*] 

8.  Master  and  Servant  (S  228*)— Injury  to 
Servant— Failure  to  Guard  machinery- 
Defenses  Available— Contributory  Nsg- 

UOENCE. 

In  such  cases,  the  statute  does  not  elim- 
inate contributory  negligence  as  a  ground  of  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  670,  671;  Dec.  Dig.  f 
228.*] 

(Additiondl  8vllahu8  hy  Editorial  Staff,) 

9.  Master  and  Servant  (f  121*)— Liabilitt 
FOR  Injuries— Safe  Appllances— "Estab- 
lishment." 

A  steam  laundry  is  an  "establishment 
within  Acts  of  1901,  c  19.  §  1  (Code  1906,  5 
442),  imposing  upon  employers  the  duty  of 
guarding  all  dangerous  belting,  gearings,  and 
machinery,  in  "manufacturing,  mechanical,  and 
other  establishments." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |f  228-231;  Dec  Dig.  i 
121.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2476.] 

Error  to  Circuit  Court  Cabell  County. 

Action  by  T.  A.  McClary  against  Louis  G. 
Knight.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Holt  Duncan  &  Holt  of  Huntington,  for 
plaintiff  in  error.  Neal  &  Strickling  and 
Swltzer  &  Wiatt  all  of  Huntington,  for  de- 
fendant in  error. 

POFFENBARGBB,  P.  On  a  demurrer  to 
the  evidence,  proving  injury  to  the  plaintiff 
in  consequence  of  his  having  fallen,  or  been 
thrown,  into  a  rapidly  revolving  machine 
called  a  "wringer"x  or  "extractor,"  whilq 
working  in  the  defendant's  steam  laundry, 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Anu  Dig.  Key-No.  Series  ft  Rep'r  Indexas 
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the  court  rendered  a  Judgment  in  his  favor 
for  the  sum  of  $800. 

An  assignment  of  error  is  founded  upon 
the  overruling  of  the  general  demurrer  to 
the  original  and  amended  declarations.  The 
former  consists  of  one  count  only,  charging 
the  defendant  with  negligence  in  the  giving  of 
a  direction  and  command  to  perform  the  act  in 
the  course  of  which  the  plaintiff  was  injured. 
He  was  employed  to  run  the  engine  and 
washers  in  the  laundry.  The  declaration 
avers  the  babbitt  metal  in  one  of  the  jour- 
nals of  one  of  the  washing  machines  was  so 
disordered  from  some  cause  as  to  Interfere 
with  the  oiling  of  the  journal.  On  the 
morning  of  the  injury,  the  plaintiff  had  oil- 
ed all  the  machinery  as  best  he  could  be- 
fore it  was  started.  Soon  afterwards  the 
defendant  came  in,  and,  detecting  a  noise 
made  by  one  of  the  washing  machines,  di- 
rected the  plaintiff  to  oil  it  He  protested 
he  had  oiled  it,  but  was  commanded,  never- 
theless, to  oil  it  again.  Proceeding  to  do 
80,  he  threw  off  the  belts  running  the  ma- 
chine, for  that  purpose,  and  stopped  it  Hav- 
ing oiled  the  Journals,  he  endeavored  to  re- 
place the  belts  on  the  pulleys  on  the  line 
shaft  overhead,  for  which  purpose  it  became 
necessary  for  him  to  get  on  top  of  the  wash- 
ing machine,  near  which  stood  the  running 
wringer  or  extractor.  While  putting  on  the 
last  one  of  the  two  belts,  the  other  one 
caught  his  sleeve  and  began  to  draw  him 
into  the  wheel  on  the  shaft,  and,  in  breaking 
away,  or  having  been  thrown  away,  he  fell 
80  that  his  left  leg  went  into  the  extractor 
and  was  badly  crushed,  in  consequence  of 
which  amputation  was  necessary. 

[1]  The  gist  of  this  count  is  the  alleged 
wrongful  command,  in  the  execution  of  which 
the  plaintiff  suffered  his  injury.  Many  au- 
thorities say  a  direction  or  command  of  a 
master  to  his  servant  to  do  an  act  by  which 
the  latter  is  injured  may  be  held  to  have 
misled  and  impelled  him  to  encounter  the 
danger,  and,  on  that  ground,  to  have  re- 
lieved him  from  the  common-law  bar  of  right 
of  action  by  assumption  of  the  risk.  La- 
batt.  Mast  &  Serv.  S  1362.  But  the  declara- 
tion founded  upon  negligence  in  commanding 
tbe  doing  of  a  dangerous  act  should  aver  the 
plaintiff's  ignorance  of  the  danger.  A  di- 
rection or -command  to  do  that  which  is  ob- 
viously dangerous  need  not  be  obeyed,  and, 
in  obeying  it,  the  servant  assumes  the  risk. 
Chandler  v.  Car  &  Foundry  Co.,  69  W.  Va. 
391,  71  S.  E.  ^7.  Hence  to  make  such  a 
consmand  a  wrongful  act  on  the  part  of  the 
master,  imposing  liability  for  injury  in  obedi- 
ence thereof,  it  must  be  a  command  and  di- 
rection to  do  an  act  the  danger  of  which  the 
servant  does  not  know,  or  one  not  obviously 
dangerous.  Without  the  averment  of  such 
ignorance,  no  cause  of  action  is  shown.  To 
make  a  cause  of  action,  the  allegation  must 
take  the  act  out  of  the  class  within  which  it 
falls  by  law  in  the  absence  of  special  cir- 


cumstances. This  ruling  does  not  require 
the  pleader  to  negative  or  anticipate  a 
ground  of  defense,  such  as  contributory  neg- 
ligence. The  ignorance  to  be  averred  is  a 
fact  essential  to  right  of  recovery  for  injury 
incurred  in  obeying  an  express  command. 
The  command  or  direction  is  relied  upon  as 
taking  the  act  done  out  of  the  general  rule, 
barring  the  action  by  assumption  of  risk,  and 
it  does  not  take  it  out  except  in  the  case  of 
ignorance  of  the  danger. 

[2,  9]  The  gravamen  of  the  second  count 
of  the  amended  declaration  is  failure  to 
guard  the  wringer  or  extractor,  or  provide  a 
cover  of  some  sort  for  it  It  avers  the  duty 
to  gruard  the  machinery,  bating,  and  gear- 
ings for  the  safety  of  the  employ^  and 
omission  thereof,  and  then  sets  forth  the  cir- 
cumstances and  cause  of  the  injury,  the  at- 
tempt to  replace  the  belt  on  the  pulley,  the 
entanglement  with  the  belt,  and  the  conse- 
quent fall  into  the  open  and  unguarded 
wringer.  The  statute  (section  1  of  chapter 
19  of  the  Acts  of  1901  [serial  section  442  of 
the  Code  of  1906]),  requlrsrs  the  machinery, 
belting,  shaftings,  gearings,  drums,  and  ele- 
vators in  all  manufacturing,  mechanical,  and 
other  establishments,  so  arranged  and  placed 
as  to  be  dangerous  to  persons  employed 
therein,  while  engaged  in  their  ordinary 
duties,  to  be  safely  and  securely  guarded,  if 
possible.  The  laundry  was  an  establishment 
in  which  machinery,  belting,  and  gearings 
were  used  and  so  arranged,  according  to  the 
averments  of  the  declaration,  as  to  be  dan- 
gerous to  persons  employed  therein.  All  of 
these  words  must  be  considered  upon  the  in- 
quiry as  to  the  kind  of  establishments  brought 
within  the  purview  of  the  statute.  A  steam 
laundry  may  not  be  a  manufacturing  estab- 
lishment, but  it  is  mechanical  in  the  sense 
that  it  is  filled  with  running  machinery. 
Whether  this  is  the  sense  in  which  the  word 
"mechanicar*  was  used  or  not,  such  a  laun- 
dry is  an  establishment  "where  the  machin- 
ery, belting,  shaftings,  gearings,  drums,  and 
elevators"  are  so  arranged  and  placed  as  ta 
be  dangerous  to  persons  employed  therein 
Moreover,  the  words  "manufacturing"  and 
"mechanical"  are  merely  descriptive.  The 
principal  word  indicating  the  subjects  of  the 
enactment  is  "establishments,"  and  its  scope 
is  defined  both  by  the  preceding  adjectives 
and  the  following  descriptive  clause:  "Where 
the  machinery,  belting,  shafting,  gearing, 
drums,  and  elevators  are  so  arranged,"  etc. 

[3]  In  some  Jurisdictions,  the  rule  ejusdem 
geneils  has  been  invoked  in  the  effort  to  nar- 
row the  requirements  of  such  statutes  to  the 
particular  parts  of  factories  and  mills  specie 
fled  in  the  act,  and  the  general  term  "ma« 
chinery"  has  been  treated  as  meaning  only 
parts  of  machinery  like  those  specifically 
named.  The  form  of  expression  here,  how- 
ever, is  not  that  usually  found  in  clauses 
deemed  to  be  within  that  rule.  "Machinery" 
does  not  follow  the  words  "belting,  shaft- 
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lug,  gearing,  drums,  and  elevators."  It  pre- 
cedes them  and  Is  one  of  the  things  enu- 
merated— one  of  the  things  specifically  men- 
tioned by  the  statute  as  falling  within  its 
requirements.  Of  course,  all  machinery, 
belting,  shaftings,  gearing,  drums,  and  ele- 
vators are  not  required  to  be  guarded,  but 
only  so  far,  and  such  parts  of  them,  as  to 
make  them  safe.  Under  a  statute  in  which 
the  word  "machinery?  follows,  instead  of 
preceding,  the  enumerated  parts  of  machines 
to  be  guarded,  the  better  view  is  thiit  the 
rule  does  not  apply.  Cement  Co.  v.  Cooper, 
172  Ind.  599,  88  N.  B.  69 ;  Steel  Co.  v.  Kach- 
wlnsU,  151  Fed.  219,  80  C.  C.  A.  571 ;  Pein 
V.  Miznerr,  41  Ind.  App.  225,  83  N.  B.  784; 
Ward  V.  Lumber  Co.,  54  Wash.  304,  103  Pac. 
1;  Davis  v.  Langdon,  11  New  So.  Wales  St 
Hep.  149;  Labatt,  Mast  &  Serv.  §  1856.  Un- 
der these  principles  and  conclusions,  the 
original  declaration  and  the  first  count  of 
the  amended  one  are  clearly  insufficient,  and 
the  second  count  of  the  amended  declaration 
good;  wherefore  the  demurrer,  being  gen- 
eral, was  properly  overruled. 

The  facts  the  evidence  proves  and  tends 
to  prove  are  as  follows:  This  laundry  was 
operated  by  a  steam  engine.  The  boiler  and 
engine  were  located  in  one  end  of  the  build- 
ing, partially  separated  by  partitions  from 
that  part  of  the  room  in  which  the  washing 
machines  and  extractors  or  wringers  were  lo- 
cated, and  the  power  with  which  to  operate 
the  washing  machines,  extractors,  and  other 
machinery  was  transmitted  from  the  engine 
by  a  line  shaft  located  near  the  ceiling,  ex- 
tending along  the  east  side  of  the  room  above 
the  washing  machines,  extractors  and  other 
machinery,  upon  which  there  were  pulleys  to 
place  belts  on,  and  thus  apply  the  power  to 
the  washing  machines,  extractors,  and  other 
machinery.  Nearly  under -this  line  shaft, 
along  the  east  side  of  the  building,  was  a  row 
of  washing  machines,  being  barrel-shaped  ar- 
rangements, set  upon  the  floor ;  and  near  the 
middle  of  the  room,  and  with  a  washing  ma- 
chine between  it  and  the  east  wall  of  the 
building,  was  a  wringer  or  extractor  in  which 
the  plaintiff  was  injured.  It  consisted  of  a 
cast-iron  hull  supported  by  legs  resting  on 
the  floor,  with  an  open  top  18  inches  in  di- 
ameter, 42  or  43  inches  from  the  floor,  and 
was  entirely  closed,  except  as  to  the  top.  In- 
side of  this  hull  was  a  basket  intended  as  a 
receptacle  for  the  wet  clothes,  and  which 
was  caused  to  revolve  at  the  rate  of  1,450 
revolutions  per  minute,  and  thus  withdraw 
the  water  by  centrifugal  force.  It  was  lo- 
cated about  30  feet  from  the  engine,  and  only 
about  10  inches  from  one  of  the  washing 
machines  and  could  be  stopped  by  pushing  a 
lever. 

The  plaintiff,  a  man  22  years  old,  had  been 
employed  in  the  laundry  practically  all  the 
time  for  a  period  of  four  years,  as  tender  of 
the  boiler,  engine,  and  washing  machines. 
On    the  morning  of  the  accident,  he  was  di- 


rected by  the  defendant  to  oil  the  washing 
machine  located  between  the  extractor  and 
the  east  waU  of  the  building,  and,  without 
slowing    down   the    machinery   or   stopping 
the  same,  he  threw  the  belt  connecting  the 
pulley  on  the  line  shaft  with  the  washing 
machine  off  the  pulley,   thus  stopping  the 
washer,    and    attempted    to   oil   the    same. 
After  doing  this,  and  without  slowing  down 
the  engine  or  stopping  the  same,  or  stop- 
ping the  operation  of  the  wringer,  he  climb- 
ed on  top  of  the  washing  machine  located 
near   the   wringer,   but   six   inches   higher, 
while  the  wringer  was  running  and  the  line 
shaft  revolving  at  full  speed,  and  attempted 
to  replace  the  belt  connected  with  the  wash- 
ing machine  upon  the  pulley  fastened  to  the 
line  shaft,  and,  in  making  such  attempt,  his 
clothes  caught  on  the  line  shaft  or  pulley, 
which  was  revolvlijig  very  rapidly,  and  when 
he  broke  loose  from  the  same  he  fell  into  the 
wringer.    Hie  knew,  when  he  climbed  on  top 
of  the  washing  machine,  the  extractor  was  in 
operation  very  near  and  below  him,  and  also 
that  the  line  shaft  was  revolving  rapidly. 
He  also  knew  that  about  two  months  before 
he  was  hurt  a  fellow  employ^  had  his  clothes 
caught  on  the  line  shaft  and  stripped  from 
him  while  attempting  to  oil  the  pulley  thereon 
when  the  shaft  was  revolving,  and.  had  been 
thrown  to  the  floor  near  the  extractor.    To 
oil  the  pulleys  and  bearings  of  the  line  shaft 
and  place  the  belts  on  its  pulleys,  it  was  nec- 
essary to  get  on  the  washing  machines  or 
some  other  support,  such  as  a  ladder.    The 
plaintiff  was  not  allowed  to  stop  the  engine 
without  permission  of  other  employ^  using 
machines  on  the  second  floor,  and  he  was  not 
in  control  of  the  extractor  or  wringer,  but  it 
seems  he  was  permitted  to  slow  the  engine 
down,  when  necessary. 

[4-6]  The  remaining  Inquiries,  arising  up<»i 
the  facts  disclosed  by  the  evidence,  are  (1) 
whether  the  machine  was  such  as  should 
have  been  guarded;  (2)  if  so,  whether  the 
plaintiff,  having  knowledge  of  the  defendants 
omission  of  duty,  assumed  the  risk  of  injury 
incident  to  his  service  in  close  proximity  to 
it ;  and  (3)  whether,  as  a  matter  of  law,  his 
right  of  action  is  barred  by  contributory  neg- 
ligence. 

Prescribing  no  certain,  definite,  or  exact 
standard  or  test  by  which  .to.  determine 
whether  a  piece  of  machinery  is  such,  by  rea- 
son of  its  character  and  relation  to  the  places 
of  work  and  duties  of  servants,  as  to  impose 
upon  the  master  duty  to  equip  It  with  a 
guard  or  fender  for  their  protection,  the  sta^ 
ute  devolves  upon  the  court  and  jury  the  so- 
lution of  that  question  by  the  uncertain  and 
indefinite  criterion  it  sets  up,  danger  to  per- 
sons employed  in  the  establishment  while  en- 
gaged in  their  ordinary  duties.  In  those  in- 
stances in  which  the  admitted  or  clearly  es- 
tablished facts  make  the  danger  so  c^'tain 
and  obvious  as  to  leave  no  room  for  a  differ- 
ence of  opinion  about  it  in  the  minds  of  rear 
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Bonable  men,  the  courts  may  declare  the  duty 
in  the  particular  case,  as  matter  of  law.  The 
statute  Imposes  a  legal  duty,  when  there  is 
such  danger  as  It  contemplates,  wherefore, 
If  the  danger  is  Indisputable,  the  court,  In  de- 
claring the  duty,  does  no  more  than  enforce 
the  law  evidenced  by  the  statute.  Conversely 
there  are  many  cases  in  which  the  courts 
may  say,  as  matter  of  law,  the  master  is  un- 
der no  duty  to  guard  a  particular  piece  of 
machinery.  But  there  are  many  instances  in 
which  the  fftcts  admitted  or  established  by 
proof  leave  it  uncertain  whether  the  element 
of  danger  contemplated  by  the  law  exists; 
and  there  are  many  others  in  which  the  evi- 
dence as  to  its  existence  is  conflicting.  In  all 
these,  the  evidence  raises  a  question  of  fftct 
for  Jury  determination,  in  the  solution  of 
which  the  Jury  necessarily  determines  the 
question  of  duty  on  the  part  of  the  master. 
Snyder  v.  Box  Board  Ck).,  110  Minn.  40,  124 
N.  W.  450;  Chopin  v.  Paper  Co.,  134  Wis.  35» 
114  N.  W.  95 ;  Melf ert  v.  Sand  Co.,  124  Mo. 
App.  491, 101  S.  W.  1103 ;  Klotz  v.  Machinery 
Co.,  186  Wis.  107,  116  N.  W.  770;  Kreider 
▼.  Paper  &  Pulp  Co.,  110  Wis.  645^  86  N.  W. 
662;  Klatt  v.  Lumber  Co.,  97  Wis.  641,  73 
N.  W.  563;  Portland  Cement  Co.  v.  Insur- 
ance Co.,  162  N.  Y.  399,  96  N.  E.  897 ;  Martin 
▼.  Manufacturing  Co.,  198  N.  Y.  324,  91  N.  B. 
798;  Cook  v.  Lumber  Co.,  61  Wash.  118,  112 
Pac.  245;  Strode  v.  Box  Co.,  124  Mo.  App. 
511,  101  S.  W.  1099;  Labatt,  Mast  &  Serv.  f 
1856,  p.  5979. 

Whether  the  facts  make  the  question  one 
for  decision  by  the  court  or  the  Jury,  the  in- 
quiry involves  the  character  of  the  ma- 
chine, or  part  of  the  machine,  In  questi<m, 
its  relation  to  the  places  of  work  and 
duties  of  the  servant,  and  the  capacity 
in  which  the  servant  was  acting  at  the  time 
of  the  injury;  and  these  facts  must  be 
considered  in  the  light  of  the  purpose  of 
the  statute.  It  was  not  the  design  of  the 
Legislature  to  make  employers  guarantee 
safety  of  their  servants.  The  general  duty 
Imposed  is  to  make  reasonable  provision  for 
their  safety  in  the  manner  prescribed.  From 
tliis  it  necessarily  results  that  there  is  no 
duty  to  provide  protection,  unless  there  was 
reasonable  ground  for  anticipation  of  injury. 
Foster  V.  Bag. Co.,  163  Ind.  351,  71  N.  B.  953; 
Bag  Co.  V.  Krentler,  167  Ind.  653,  79  N.  B. 
974 :  Lore  v.  Manufacturing  Co.,  160  Mo.  608» 
61  S.  W.  678 ;  Powalske  v.  Brick  Co.,  110  Wis. 
461,  86  N.  W.  153 ;  Martin  v.  Manufacturing 
Co.,  198  N.  Y.  324,  91  N.  E,  798;  Dillon  v. 
Coal  Tar  Co.,  181  N.  Y.  215,  73  N.  E.  978. 
Just  what  is  meant  by  the  phrase  "while  en- 
gaged in  their  ordinary  duties,"  applied  by 
the  statute  to  servants  whose  protection  It 
contemplates,  need  not  be  ascertained  for  the 
purposes  of  this  case.  The  plaintiff  was  in- 
jured while  in  the  discharge  of  his  ordinary 
duty,  unless  it  can  be  said  the  particular  act 
In  the  doing  of  which  he  was  injured  was 
out  of  the  line  of  his  duty,  or  was  an  extra- 


ordinary duty,  and  that  was  a  question  for 
the  Jury.  No  doubt  one  of  its  purposes  is  to 
deny  the  protection  of  the  statute  to  servants 
injured  when  not  on  duty  at  all.  Whether 
the  Legislature  intended  a  distinction  be- 
tween ordinary  and  unusual  or  extraordinary 
duty,  and  intended  to  limit  the  protection  to 
servants  engaged  in  the  former,  may  be  a 
debatable  question.  Very  few  of  the  statutes 
requiring  the  guarding  of  machinery  contain 
this  clause  or  phrase.  It  is  found  in  the  stat- 
ute of  Missouri,  and  the  courts  of  that  state 
seem  to  construe  it  strictly.  Lang  v.  Bolt  & 
Nut  Co.,  131  Mo.  App.  146,  110  S.  W.  614; 
Strode  v.  Box  Co.,  124  Mo.  App.  511,  101  S. 
W.  1099 ;  Meif ert  v.  Sand  Co.,  124  Mo.  App. 
491,  101  S.  W.  1103;  Loehring  v.  Construc- 
tion Co.,  118  Mo.  App.  163,  94  S.  W.  747.  The 
New  York  statute  is  general  in  its  terms,  but 
the  courts  of  that  state  construe  it  so  as  to 
limit  the  protection  to  servants  engaged  in 
ordinary  duties. 

As  the  contact  with  the  unguarded  wringer 
was  sequential  in  character,  the  plaintiff  hav- 
ing either  fallen  into  it  or  been  thrown  Into 
it  by  the  shaft,  it  becomes  necessary  to  say 
whether  provision  against  accidents  was  con- 
templated by  the  statute.  That  it  was  is 
thoroughly  established  by  the  authorities. 
In  other  words,  it  is  very  generally  held  that 
the  employer  must  make  provision  against 
injury  by  dangerous  machinery  in  the  event 
of  contact  therewith  as  a  result  of  a  fall  or 
other  similar  accident  Martin  v.  Manufac- 
turing Co.,  198  N.  Y.  324.  91  N.  B.  798;  Lore 
V.  Manufacturing  Co.,  160  Mo.  608,  61  S.  W. 
678.  ''Liability  to  injury  by  coming  in  con- 
tact with  unguarded  machinery  does  not 
mean  that  an  employ^  must  be  working  with 
the  machinery.  It  is  enough  that,  in  the  per- 
formance of  such  work  as  he  has  to  do,  it  is 
possible  for  him  to  be  injured."  Cook  v. 
Lumber  Co.,  61  Wash.  118,  112  Pac.  245.  "It 
it  not  necessary  that  the  defendant  should 
have  anticipated  the  exact  injury  that  result- 
ed from  his  negligence.  It  is  sufiQdent  if  by 
ordinary  care  he  should  have  known  that 
some  injury  might  happen  from  such  negli- 
gence." Davis  V.  Lumber  Co.,  164  Ind.  413, 
73  N.  B.  899.  There  Is  seeming  conflict 
among  the  authorities  as  to  the  extent  to 
which  the  statute  contemplates  protection 
against  injury  when  there  are  intervening  or 
contributing  causes,  such  as  slipping  and  fall- 
ing, but  the  apparent  conflict  may  be  recon- 
ciled on  the  anomalous  character  of  some  of 
the  accidents  or  the  contributory  negligence 
of  the  injured  party.  Cobb  v.  Welcher,  75 
Hun,  283,  26  N.  Y.  Supp.  1068 ;  Roots  Co.  v. 
Meeker,  165  Ind.  132,  73  N.  B.  253 ;  Crawford 
&  McCrimmon  Co.  v.  Gose,  172  Ind.  81,  87  N. 
E.  711.  The  last  two  of  these  cases  deny 
right  of  recovery  under  the  view  that  the  ac- 
cident, not  the  omission  of  the  statutory 
duty,  was  the  proximate  cause  of  4he  injury. 
The  doctrine  of  proximate  cause,  applied  to 
cases  arising  under  such  statutes,  would 
greatly  limit  their  operation.    The  manifest 
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purpose  of  the  Legislature  was  to  provide 
against  accidents,  such  accidental  or  Inadvert- 
ent contact  as  prudent  persons  would  fore- 
see as  being  in  the  line  of  reasonable  proba- 
bility. The  statute  expressly  leaves  the  ar- 
rangement of  the  machinery  in  the  plant  in 
the  discretion  of  the  employer,  but  requires 
him  to  guard  such  of  it  as  is  so  arranged  as 
to  be  dangerous.  Thus  the  arrangement  of 
the  machinery  and  the  precaution  against  dan- 
ger therefrom  are  matters  as  to  which  he 
acts  at  his  peril,  within  the  limitations  al- 
ready mentioned.  If  the  arrangement  is 
clearly  not  dangerous,  the  guarding  may  be 
omitted.  But,  if  the  facts  and  circumstances 
are  such  as  to  carry  the  question  of  necessity 
to  the  Jury,  he  acts  at  his  peril.  From  what 
has  been  said,  it  Is  apparent  that  the  danger 
may  result  from  the  arrangement  the  master 
sees  fit  to  adopt  In  other  words,  the  rela- 
tion in  which  he  has  placed  the  various  parts 
of  his  plant  to  one  another,  and  the  duties  as- 
signed by  him  to  the  servants,  and  the  meth- 
ods adopted  for  their  performance  thereof — 
all  enter  into  the  question  of  liability. 

The  machine  in  question  here  was  so  con- 
structed and  operated  as  to  afford  little  op- 
portunity for  injury  by  it  to  persons  working 
around  it  on  Uie  floor.  The  opening  was 
more  than  three  and  a  half  feet  from  the 
floor,  and  it  was  considerably  less  in  diame- 
ter than  the  machine.  Around  the  opening 
at  the  top  of  it  there  was  a  covered  margin 
of  three  or  four  inches,  un<}9r  which  the  re- 
volving basket  worked.  But,  >}  persons  who 
were  required  to  go  above  it  for  any  reason 
or  purpose,  it  might  be  highly  dangerous.  Its 
opening  was  large  enough  to  admit  a  man's 
head,  arm,  or  leg,  in  case  he  should  fall  or 
step  into  it,  and  in  such  case  serious  injury 
would  be  inevitable,  for  the  revolving  basket 
within  the  opening  ran  at  high  speed — over 
1,400  revolutions  per  minute.  There  was  ev- 
idence from  which  the  Jury  could  infer  duty 
or  necessity  on  the  part  of  some  employ^  to 
go  above  this  machine  in  the  performance  of 
his  ordinary  work.  It  was  necessary  to  oil 
the  pulleys  and  bearings  of  the  line  shaft  and 
put  the  belts  on  the  pulleys,  and  the  plaintiff 
says  there  was  no  way  to  do  this  without 
climbing  on  the  washing  machine.  Of  course, 
he  did  not  mean  to  say  a  ladder  or  some  oth- 
er means  of  enabling  him  to  reach  the  shaft 
and  pulleys  could  not  have  been  adopted, 
but,  if  they  had  been,  they  would  have  placed 
him  on  a  level  with  the  top  of  the  wringer 
or  above  it,  so  that  a  misstep  or  a  fall  might 
have  brought  him  into  contaci)  with  it  Un- 
der the  principles  stated,  this  evidence  was 
sufficient  to  carry  to  the  Jury  two  questions: 
Whether  the  duty,  on  the  part  of  the  servant, 
to  get  on  some  support  to  oil  the  pulleys  and 
bearings  of  the  line  shaft  and  put  on  the 
belts,  was  an  ordinary  one ;  and  whether  the 
placing  of  the  wringer  in  such  close  proximi- 
ty to  the  place  of  performance  thereof  made 
the  work  dangerous  to  the  servant  and  im- 


posed upon  the  master  duty  to  put  a  corer 
or  guard  over  it 

[7]  If  the  omitted  duty  had  been  one  im- 
posed by  the  common  law,  the  plaintiff's 
right  of  action  would  be  precluded  by  his 
assumption  of  the  risk  of  the  injury  he  suf- 
fered. He  knew  as  much  about  the  plant 
and  machinery  as  the  master  himself,  having 
worked  there  for  nearly  four  years  and  in 
many  other  similar  places.  But  the  duty  left 
unperformed  by  the  master  was  a  statutory 
one,  and  the  great  weight  of  authority  is  to  the 
effect  that  a  servant  working  around  un- 
guarded machinery  which  the  statute  requires 
to  be  guarded  does  not  assume  the  risk  of 
such  injury  as  may  ensue.  The  statute  does 
not  in  terms  eliminate  assumption  of  risk, 
nor  say  the  omission  of  duty  shall  be  neg- 
ligence on  the  part  of  the  master.  But,  to 
make  the  statute  effective,  it  is  necessary  to 
exclude  the  assumption  of  risk  and  give  a 
right  of  action  for  the  omission  of  duty.  It  is 
comparatively  new,  and,  long  before  its  pas- 
sage, other  statutes  imposing  duty,  without 
giving  any  right  of  action  for  omission  thereof 
in  express  terms,  had  been  construed  as  car- 
rying rights  of  action  for  violation  thereof, 
resulting  in  injury ;  and,  as  the  Legislature 
has  acquiesced  in  such  construction,  it  must 
be  deemed  to  have  approved  it,  and  passed 
this  act  under  the  impression  and  belief  that 
it  would  be  given  a  like  construction.  That 
injury  from  the  omission  of  a  statutory 
duty  confers  a  right  of  action  is  a  proposi- 
tion universall});  accepted,  notwithstanding 
lack  of  express  terms  conferring  it  By  a 
similar  process  of  reasoning,  the  courts  in 
the  greater  number  of  Jurisdictions  hold  that 
the  assumption  of  risk  on  the  part  of  the 
employ^  is  inconsistent  with  the  true  spirit 
of  statutes  of  this  class  and  incompatible 
with  its  enforcement  in  accordance  therewith* 
The  duties  imposed  upon  the  master  by  the 
common  law  in  favor  of  the  servant  may 
be  waived  by  the  latter,  and  the  waiver 
thus  allowed  is  contractual  in  its  nature,  and 
amounts  to  an  assumption  of  risk  on  the  part 
of  the  servant  These  statutes  imposing  du- 
ty make  no  provision  for  such  waiver.  Henoe 
the  exception  cannot  be  put  in,  unless  there 
is  a  presumption  that  the  Legislature  intend- 
ed the  statutory  duty  to  be  of  no  higher 
dignity  than  common-law  duties  and  to  per- 
mit abrogation  thereof  by  the  parties.  This 
presumption  cannot  be  very  well  accepted,  for 
the  reason  that  the  Legislature  must  be  pre- 
sumed to  have  intended  an  alteration  of  the 
common  law.  Under  it,  the  master  was  un- 
der a  duty  to  furnish  the  servant  a  safe 
place  for  work,  and,  in  many  instances,  it 
was  necessary  to  guard  machinery  In  order 
to  make  the  place  safe.  Masters  availed 
themselves  of  this  common-law  right  of  con- 
tract to  avoid  the  expense  and  trouble  of 
making  provision  for  the  safety  of  their 
servants  in  many  instances  In  which  it 
should  have  been  done.    Their  ability  to  do 
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tbls  and  thus  expose  workmen  to  unneces- 
sary and  unreasonable  danger  must  have 
been  regarded  as  a  defect  in  the  law  which 
the  Legislature 'intended  to  correct  by  the 
passage  of  the  statute.  A  very  valuable  and 
accurate  note  to  Bromberg  v.  Laundry  Co., 
134  Iowa,  38,  111  N.  W.  417,  18  Ann.  Cas.  33, 
shows  that  in  the  greater  number  of  the 
states  the  courts  have  eliminated  assumption 
of  risk  in  the  construction  of  statutes  of 
this  kind,  and  that  in  those  states  in  which 
they  have  not  done  so  the  statutes  have  been 
so  amended  as  to  eliminate  it  We  are  of 
the  opinion,  therefore,  that  assumption  of 
risk  cannot  be  relied  upon  as  a  defense  in 
cases  of  this  kind. 

[8]  For  obvious  reasons,  contributory  neg- 
ligence remains  as  a  ground  of  defense  (Nor- 
man V.  Ck)al  Co.,  68  W.  Va.  405,  69  S.  E. 
857,  31  L.  R.  A.  [N.  S.]  504),  but  such  negU- 
gence  on  the  part  of  the  plaintiff  is  not  con- 
clusively shown.  The  evidence  would  have 
Justified  a  finding  of  accidental  entanglement 
with  the  shaft  or  belt 

These  conclusions  result  in  affirmance  of 
the  judgment 
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HUNTINGTON  PLUMBING  &  SUPPLY  CO. 
V.  HARVEY  COAL  &  COKE  CO. 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virgmia. 

Jan.  20,  1914.    Rehearing  Denied 

Feb.  12,  1914.) 

(Syllabm  ly  the  Court) 

1.  Appeal  aivd  Erbob  (§  273*)--Speci7io  Bx- 
CKPTioN— Pleading. 

A  general  denial  in  an  answer  of  such  al- 
legations of  a  bill  as  are  not  admitted  suffices, 
in  the  absence  of  specific  exceptions  to  the  de- 
nial, on  account  of  its  generality,  pointing  out 
the  particular  allegations  as  to  which  admis- 
sions or  denials  are  insisted  upon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1590,  1606,  1620-1623, 
1625-1630,  1764;    Dec.  Dig.  f  273.*] 

2.  Mechanics'  Liens  (|  281*)— Fobeclosube 
—Issues— Evidence. 

An  essential  allegation  in  a  cause  of  ac- 
tion, though  denied,  and  so  put  in  issue,  may 
be  sustained  by  very  slight  evidence  unopposed 
by  any  to  the  contrary,  if,  on  examination  of 
the  whole  evidence,  it  appears  the  particular 
question  did  not  impress  itself  upon  the  minds 
of  both  parties  as  being  one  in  actual  contro- 
versy. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §f  565-572;  Dec.  Dig.  | 
281.*] 


3.  Evidence  (S  75*)  —  Pbesumption  fbom 
Failure  to  Pboducb— Mechanics'  Liens. 
In  such  case  the  obvious  ability  of  the  par- 
ty upon  whom  the  burden  of  proof  rests  to 
produce  additional,  clearer,  or  even  decisive 
evidence  in  his  favor,  if  the  allegation  is  true, 
does  not  decide  the  issue  against  him.  Fail- 
ure to  produce  such  evidence  has  that  effect 
only  in  those  cases  in  which  doubt  has  been 
cast  upon  a  prima  facie  case  made  by  the  party 
having  such  proof  by  the  introduction  of  re- 
buttal evidence  or  otherwise. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent  Dig.  §  95;   Dec.  Dig.  ft  75.*1 


4.  Evidence  (§  75*)— Pbesumption  of  Con- 
cession—Failube  TO  Refute. 

Failure  to  attempt  refutation  of  the  slight 

evidence  in  such  cases  or  acquiescence  in  its 

effect  amounts  to  a  concessum. 
[Ed.  Note. — For  other  cases,   see  Evidence, 

Cent  Dig.  §  05;    Dec.  Dig.  |  75.*] 

Robinson,  J.,  dissenting.  ' 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  the  Huntington  Plumbing  ft  Sup- 
ply Company  against  the  Harvey  Coal  ft 
Coke  Company  and  another.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Enslow,  Fitzpatrick  ft  Baker,  of  Hunting- 
ton, and  B.  R.  French,  of  Fayetteville,  for 
appellant  DiUon  ft  Nuckolls,  of  Fayetteville, 
for  appellees. 

POFFENBAROER,  J.  The  bill  filed  in 
this  cause  against  the  owner  of  a  lot  of  land 
and  the  contractor  for  the  erection  of  a  build- 
ing thereon,  to  enforce  an  alleged  mechan- 
ic's lien,  was  dismissed  upon  the  theory  of 
a  failure  of  proof  to  establish  the  lien.  The 
appellant  insists  here  upon  the  suflBi(!iency  of 
the  proof,  and  also  upon  its  right  to  relief 
upon  the  facts  stated  in  the  bill,  even  though 
the  proof  offered  to  sustain  the  lien  should 
be  held  insufficient 

The  plaintiff  began  its  negotiations  for  the 
work  as  a  subcontractor;  but  they  seem  to 
have  extended  to  the  owner  of  the  building, 
wherefore  there  is  a  claim  in  argument  of  a 
direct  contract  between  the  plaintiff  and  the 
owner.  Within  35  days  from  the  completion 
of  the  work,  a  notice  containing  an  itemized 
account  thereof  was  served  upon  the  owner; 
and,  within  the  statutory  period,  some  sort 
of  a  paper  was  filed  in  the  clerk's  office  of  the 
county  court  of  Fayette  county,  as  and  for  a 
mechanic's  lien,  as  appears  from  an  abstract 
thereof  entered  of  record  in  said  office.  At 
the  time  the  suit  was  brought,  that  paper 
was  not  found  in  the  office.  The  bill  alleges 
it  contained  all  the  essentials  of  a  valid 
mechanic's  lien  daim,  including  the  affidavit 
required.  Neither  the  paper  itself  nor  a  copy 
thereof  having  been  produced,  and  the  valid- 
ity of  the  claim,  or  rather  the  ffling  of  a  suf- 
ficient claim,  having  been  denied  by  the  an- 
swer, the  principal  issue  in  the  case  was 
whether  or  not  the  claim  so  filed  was  verified. 

[1]  For  the  appellant  it  is  claimed  the  an- 
swer does  not  deny  the  allegation  that  the 
account  was  verified;  but  there  is  a  general 
denial  of  the  filing  of  a  sufficient  account  and 
daim  and  the  acquisition  of  a  mechanic's 
lien,  and  this  is  followed  by  a  denial  in  gen- 
eral terms  of  every  allegation  of  the  bill  not 
admitted  to  be  true.  In  the  absence  of  a 
specific  exception,  pointing  out  the  particu- 
lar allegation  as  to  which  the  plaintiff  in- 
sists ui)on  an  admission  or  denial,  such  a 
general  denial  suffices.  Sandusky  v.  Faris,  49 
W.  Va.  150,  166,  38  S.  B.  563;  Richardson  v. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key -No.  Series  &  Rep'r  Indexes 
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Donetaoo,  16  W.  Va.  685.  No  such  exception 
'was  filed. 

Some  sort  of  a  paper  was  filed  as  and  for 
a  mechanic's  lien  upon  the  property  proceed- 
ed against  and  for  the  demand  set  up  in  the 
bill.  Cole,  president  of  the  plaintlflP  corpora- 
tion, and  French,  its  attorney  at  the  time, 
both  swear  it  was  prepared  for  the  purpose. 
Cole  swears  he  personally  served  a  copy  of  it 
upon  McGuflln,  secretary  and  treasurer  of 
t;he  defendant  corporation.  The  transcript 
from  the  clerk's  office  proves  it  was  filed,  and 
the  derk  declares  his  personal  recollection 
of  the  filing  thereof.  Cole,  French,  and  the 
derk  all  swear  it  could  not  be  found  in  the 
clerk's  ofilce  a  short  time  after  it  had  been 
partially  transcribed  upon  a  record  book  in 
the  office.  The  clerk  says  he  searched  the 
file  in  which  it  should  have  been  found  and 
other  places  in  the  office  without  avail. 
French  says  he  and  the  clerk  made  thorough 
search  for  it.  So  its  loss  has  been  fully 
proven. 

[2]  While  no  witness  says  in  terms  the 
claim  was  verified,  or  had  an  affidavit  ai)- 
pended  to  it,  none  of  them  in  any  way  evaded 
the  point.  As  to  it  no  question  was  asked 
either  directly  or  indirectly.  Enough  has 
been  shown  to  prove  the  attempt  to  acquire 
a  lien  was  deliberate.  The  claim  thereof  is 
not  based  upon  conjecture,  surmise,  or  vague 
recollection.  Cole  went  to  Harvey  to  secure 
the  money  due  his  company.  He  called  upon 
Gibson,  the  company's  superintendent,  for  a 
settlement  Unable  to  secure  any  satisfactory 
arrangement  through  him,  he  proceeded  to 
Fayetteville  and,  with  his  attorney,  examined 
the  records  as  to  the  title  to  the  property 
and  the  contract  under  which  Armentrout, 
the  principal  contractor,  had  taken  the  work. 
Then  the  paper  was  prepared,  a  copy  of  it 
served,  and  the  original  sent  to  Fayetteville 
for  recordation.  French  swears  that,  in  the 
preparation  thereof,  he  followed  *'a  blank 
form,  given  in  the  Session  Laws"  he  had 
Just  mentioned,  meaning  the  Acts  of  1903 
(Laws  1903,  c.  42).  That  form  includes  an 
affidavit  It  is  not  only  appended  at  the  end 
of  the  form  of  notice  and  claim,  but  referred 
to  in  the  body  thereof  also.  Thus  appealing 
to  both  the  eye  and  the  mind,  it  could  not 
well  have  been  overlooked.  In  substance  and 
effect  both  Cole  and  French  say  the  paper 
contained  all  the  statutory  requirements,  and 
their  testimony  in  this  form  is  evidence  of 
the  filing  of  a  verified  claim.  Being  such,  and 
unopposed  by  any  evidence  to  the  contrary, 
it  suffices,  unless  its  effect  is  nullified  by  an 
admission.  Having  been  shown  an  exhibit, 
purporting  to  be  the  account  without  the 
affidavit.  Cole  said,  in  one  portion  of  his 
testimony,  it  was  a  correct  copy  of  the  *'item- 
ized  account"  he  had  served,  and  this  is  re- 
lied upon  as  such  an  admission.  But  it  clear- 
ly is  not.  The  question  did  not  cover  the 
entire  paper.  It  stopped  with  the  account 
embodied  in  it    He  was  not  asked  whether 


it  was  a  copy  of  the  paper  served  and  record- 
ed. Later  he  was  asked  whether  the  item- 
ized account  of  which  he  had  spoken  was 
'*part  of  that  notice  and  lien,"  and  replied 
that  it  was.  Not  merely  part  but  all,  he 
said  must  be  considered  upon  the  inquiry  for 
his  meaning.  French  says  the  paper  he  pre- 
pared ''contained  an  Itemized  account  con- 
sisting of  37  pages."  The  testimony  of  both 
shows,  by  necessary  implication,  at  least 
that  the  paper  served  and  filed  embraced 
more  than  the  bare  account  and  so  does  the 
memorandum  in  the  clerk's  office^  This  evi- 
dence is  supplemented,  too,  by  this  circum- 
stance. The  stockholders  recognized  this 
claim  as  one  for  which  the  company  was,  or 
at  least  might  be,  liable,  for,  in  the  compu- 
tation of  the  value  of  their  stock  for  the  pur- 
poses of  a  sale  thereof,  they  included  it 
among  the  debts  of  the  company. 

[3]  The  rule  requiring  a  party  to  produce 
decisive  proof  in  his  possession,  when  the  evi- 
dence adduced  leaves  an  issue  in  doubt  does 
not  apply.  Here  there  was  not  evidence  pro 
and  con,  evidence  opposing  evidence.  What 
there  is  all  tends  in  the  same  direction,  and 
favors  the  plaintiff.  The  rule  applies  only 
when  a  prima  fade  case  has  been  made,  and 
a  doubt  has  been  cast  upon  it  by  rebuttal 
evidence  or  otherwise.  Stout  ▼.  Sands,  66  W. 
Va.  663,  49  S.  E.  428. 

[4]  Sometimes  the  conduct  of  the  parties 
in  the  course  of  litigation  is  treated  as  evi- 
dence, as  the  rule  Just  referred  to  shows; 
but  the  conduct  it  contemplates  is  not  the 
only  kind  to  which  the  courts  accord  the 
force  of  evidence.  As  Judge  Brannon  observ- 
ed in  some  case,  the  style  of  which  is  not 
now  recalled,  their  conduct  may  amount  to 
a  concessum  of  an  issuable  and  material  fftct 
The  first  one  of  a  series  of  bonds  not  having 
been  produced  in  a  suit  in  which  it  obvious- 
ly had  a  place,  if  not  paid,  the  court  said, 
"It  may  be  regarded  as  a  concessum  that  It 
has  been  paid  in  some  way,  for  the  purposes 
of  this  case."  Barbour  v.  Duncanson,  77  Va. 
76. 

The  conduct  of  the  defendant  here  purports 
an  admission  of  the  verification  of  the  claim, 
if  one  was  filed,  or  an  oversight  in  the  exam- 
ination of  the  witnesses,  which  amounts  to 
about  the  same  thing,  since,  in  that  case^  the 
issue  as  to  verification  was  not  in  mind  at 
all  during  the  process  of  examination  and 
cross-examination.  The  witnesses  having 
said  a  claim  in  conformity  with  the  statute 
had  been  filed,  evidence  necessarily  implying 
verification,  the  defendant  did  not  ask  wheth- 
er the  paper  was  sworn  to.  Obviously,  there- 
fore, its  attorneys  either  did  not  care  to  enter 
upon  an  inquiry  as  to  that  particular  or  in- 
advertently omitted  to  do  so. 

For  the  reasons  here  stated,  the  decree 
complained  of  is  erroneous,  and  will  be  re- 
versed, and  a  decree  will  be  entered  here 
declaring  a  lien  in  flavor  of  the  plaintiff  tot 
the  unpaid  portion  of  its  claim,  and  ronand- 
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Ing    the    cause    for    ascertainment   of    the 
amount  due  and  execution  in  other  respects. 

ROBINSON,  J.  (dissenting).  In  my  hum- 
ble judgment  the  decision  of  the  majority  is 
wrong.  It  puts  on  a  defendant,  though  the 
plaintiff  neglects  or  is  unable  to  prove  the  af- 
lirmatlve,  the  burden  of  proving  the  nega- 
tive of  that  which  by  all  known  rules  the 
plaintiff  must  first  affirmatively  prove.  In 
this  case  the  direct  issue  was  whether  or 
not  plaintiff  had  filed  in  the  clerk's  office  a 
valid  mechanic's  lien  and  served  a  copy  of 
the  same  on  the  owner.  Plaintiff  established 
the  loss  of  the  paper  but  did  not  prove  all 
of  its  contents.  It  was  the  bounden  duty  of 
plaintiff  to  prove  that  the  lien  filed  was  a 
valid  one  under  our  law.  Code  1906,  ch.  75, 
sec.'  3.  Such  a  lien  is  not  valid  unless  veri- 
fied by  affidavit  as  required  by  the  law.  Un- 
less a  verification  is  proved,  a  lien  is  not 
proved.  One  seeking  to  enforce  a  mechanic's 
lien  must  show  that  he  has  at  least  sub- 
stantiaUy  complied  with  the  law  in  affixing 
the  Uen  on  the  property  of  the  owner.  His 
right  thus  to  subject  one  person's  property 
for  another's  debt  is  distinctly  a  statutory 
right.  He  must  therefore  show  compliance 
with  the  statute  before  he  at  all  has  the 
right  "To  render  a  mechanic's  lien  valid«  it 
must  appear  upon  its  face  that  all  the  pro- 
visions of  the  statute  necessary  to  its  crea- 
tion have  been  substantially  complied  with, 
and  where  by  proper  pleadings  a  fact  ma- 
terial and  necessary  to  its  validity  is  .put  in 
Issue,  the  burden  is  upon  the  one  asserting 
the  lien  to  establish  such  fact  by  proof." 
Blowpipe  Ck).  v.  Spencer,  61  W.  Va.  191,  56 
S.  B.  345.  **Such  liens  are  purely  creatures 
of  the  statute,  and  every  necessary  step  pre- 
scribed in  order  to  perfect  such  liens  must  be 
pursued  in  order  to  make  them  a  charge 
against  the  property  of  the  owner."  Wees  v. 
Elbon,  61  W.  Va.  380,  56  &  B.  611.  That 
verification  is  a  necessary  step,  no  one  will 
deny.  That  plaintiff  wholly  failed  to  prove 
that  there  was  a  verification  of  the  alleged 
lien  sought  to  be  enforced  in  this  case,  can 
not  be  controverted  by  a  proper  view  of  the 
record.  Not  a  witness  says  the  lost  paper 
was  verified.  Three  witnesses  who  would 
naturally  have  known  whether  or  not  it  was 
verified  were  introduced  by  plaintiff,  yet  for 
some  reason  that  question  is  not  asked  a 
single  one  of  them.  This  most  important  req- 
uisite of  a  mechanic's  lien  is  not  proved, 
though  plaintiff  had  full  opportunity  to  do 
so  if  the  fact  existed  that  the  alleged  lien 
was  verified.  Why  this  omission?  If  impli- 
cations and  presumptions  are  to  be  relied  on, 
then  the  implication  and  presumption  is  that 
plaintiff,  which  had  the  burden  and  the  op- 
portunity to  prove  the  verification  and  did 
not  do  so,  could  not  prove  it  The  majority 
opinion  is  based  on  an  implication  that  the 
lien  was  verified.     That  implication  is  cer- 


tainly rebutted  by  the  opposing  one  Just  re- 
ferred to  herein.  Besides,  implication  in 
such  matter  as  this  is  not  proof.  The  filing 
in  the  clerk's  office  does  not  prove  verifica- 
tion. Many  invalid  papers  are  filed  and  re- 
corded therein.  The  service  on  the  owner 
does  not  prove  verification.  It  is  not  unusual 
to  serve  copies  of  liens  that  the  courts  after- 
ward find  invalid.  Resort  to  the  statutory 
form  in  the  preparation  of  the  lien  by  the 
draftsman,  does  not  prove  verification. 
Forms  are  frequefitly  followed  which  are  not 
thereafter  properly  filled  up  and  sworn  to. 
The  draftsman  says  he  followed  the  statutory 
form  in  making  out  the  lien,  but  he  says  no 
more.  Was  the  form  of  verification,  if  he  at- 
tached one,  utilized  by  some  party  in  swear- 
ing to  the  facts  that  it  recited,  in  subscribing 
the  oath,  and  in  having  the  same  properly  at- 
tested by  an  official  authorized  to  administer 
oaths?  He  does  not  say,  nor  does  any  other 
witness.  No  case  was  ever  more  deficient  in 
the  proof  of  an  affirmative  material  fact 

Even  if  defendant  did  in  some  negotiation 
take  into  consideration  the  amount  in  jeop- 
ardy by  reason  of  the  daim  of  this  alleged  lien, 
that  is  no  admission  that  the  lien  is  valid. 
Nor  can  a  material  requisite  of  the  lien  be 
proved  by  any  implication  arising  from  such 
caution  on  the  part  of  defendant  Such 
implication  can  not  properly  atone  for  plain- 
tilTs  failure  to  prove  that  which  the  law  en- 
joins on  him  to  prove. 

•=="^  (TO  W.  Vft.  481) 

GOAD  V.  WALKER  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  13,  1914.    Rehearing  Denied 

Feb.  12,  1014.) 

(8yUahu$  bsr  the  Court.) 

1.  Acknowledgment  (f  32*)  —  SumoigNCT 
OF  Certificate. 

An  acknowledgment,  headed  "Braxton 
County  Court  Clerk's  OflSce,  December  4th, 
1848,"  and  signed  "John  P.  Byrne,  C.  B.  C.,'^ 
sufficiently  designates  the  offidal  character  of 
the  officer  certifying  it 

[Ed.  Note.—For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  U  164-168;   Dec  Dig.  §  32.*] 

2.  Adverse  Possession  (|  71*)— Color  of  Ti- 
TLB— Validity  of  Deed. 

A  paper,  purporting  to  convey  land  by 
proper  aescription,  though  void  as  a  conveyance 
for  want  of  authority  in  the  grantor,  is  admis- 
sible as  evidence  of  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  |§  41&-429;  Dec  Dig. 
fi  71.*] 

3.  Acknowledgment   (|  86*)--Ck»tifioatb— 
Identity  of  Person. 

An  acknowledgment,  certified  in  1856,  as 
well  as  at  the  present  time,  should  in  some 
manner  identify  the  person  acknowledging  as 
the  person  who  signed  the  writing. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  |§  181, 182, 184-198,  221-223; 
Dec  Dig.  S  36.*] 

4.  Acknowledomsnt  (§  36*)  —  OwBennoATK  — 
Admissibility  to  Record. 

An  acknowledgment  certified  by  a  justice 
of  the  peace  in  1855,  which  omits  the  words, 


•For  other  cases  see  ssme  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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"whose  name  is  signed  to  the  writing  above," 
or  words  of  similar  import,  is  fatally  defectiye, 
and  does  not  authorize  recordation. 

[lid.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §§  181, 182, 184-198,  221-223 ; 
Dec.  Dig.  {  36.*] 

5.  Eyidence  (§  343*)— DOCUMENT&— Copt  of 
Recobd— Instbument  Not  Recordable. 

An  attested  copy  of  a  deed  not  properly 
acknowledged^  and  therefore  not  recordable,  is 
not  evidence  in  lieu  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §1  1315-1330;   D^.  Dig.  f  343.*] 

6.  ADVEB8E  Possession  ({  71*)— Colob  of  Ti- 
tle—Invalid Deed. 

The  principal  purpose  of  color  of  title  is 
to  define  boundaries,  and  if  it  fails  to  do  so 
with  reasonable  certainty,  it  is  not  admissible 
evidence. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {|  416-429;  Dec  Dig. 
§  71.*] 

7.  Advxbsb  Possession  (§  71*)— Colob  of  Ti- 
tle. 

But  it  is  not  indispensable  that  the  color- 
able deed  should,  in  terms,  contain  a  complete 
debcription  of  boundaries;  it  may  expressly  re- 
fer to,  and  adopt,  some  other  existing  paper 
containing  them,  and  a  paper  thus  referred  to 
becomes  a  part  of  such  colorable  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §§  415-429;  Dec  Dig.  S 
71.*] 

8.  Evidence  (|  353*)  —  Admissibilitt  —  RB' 
coBDED  Instbument. 

A  paper  referred  to  and  described,  as  "re- 
corded in  the  Clerk's  Office,  Braxton  County 
Court,"  becomes  a  part  of  the  paper  referring 
to  it,  and,  if  identified,  may  be  read  as  evidence 
in  connection  therewith,  even  though  the  writ- 
ing was  improperly  spread  on  the  record.  The 
leierence  is  to  the  writing  of  record,  and  not 
to  the  original  paper  of  which  the  record  is  a 
copy. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1404-1428,  1430,  1431;  Dec  Dig. 
§  353.*] 

9.  Acknowledgment  (§  16*)— Aitthobitt  to 
Take— Deputy  Clebk. 

A  deputy  clerk,  being  empowered  by  a 
statute  of  Virginia  to  "discharge  any  of  the  du- 
ties of  the  cleric,"  could,  in  his  own  name  as 
such  deputy,  certify  acknowledgments  to  writ- 
ings, whether  intended  for  recordation  in  the 
office  of  his  principal,  or  in  any  other  county 
court  clerk's  office  in  Virginia. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  |§  96-103;  Dec  Dig.  S  16.*] 


10.  Acknowledgment  (|  36*)— Cebtificai 
SumciENCT— Identitt  of  Pebsons. 

The  following  certificate  is  held  to  be  good 
in  law  and  to  warrant  recordation  in  any  county 
court  derk's  office  in  Virginia,  viz:  "Braxton 
County  Court  Clerk's  Office,  November  1st, 
1850.  This  deed  from  Benjamin  Butler  to  Jer- 
emiah Butler,  was  this  day  presented  in  said 
office,  acknowledged  by  the  said  Benjamin  But- 
ler to  be  his  act  and  deed.  Teste:  W.  H. 
Byrne,  Deputy  Clerk."  The  words,  "acknowl- 
edged by  the  8<Ud  Benjamin  Butler,'*  read  in 
connection  with  the  description  of  the  deed, 
identify  the  acknowledger  as  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  §S  181,  182,  184r-198,  221- 
223;   Dec  Dig.  f  36.»] 

11.   FOBCIBLB  ENTBT  AND  DBTAINEB  (§  34*)— 

Natube    of    Possession  —  Question    fob 

JUBT. 

If  a  person  obtains  general  permission  of 
another  to  occupy  his  land,  and  thereafter,  and  > 


before  going  into  possession,  procures  a  writ- 
ten lease  from  an  adverse  claimant  of  a  part 
of  the  land,  and  ostensibly  takes  possession 
thereunder  without  knowledge  of  the  former, 
it  is  for  the  jury  to  say  under  which  claimant 
he  holds;  the  question  depending  principally 
upon  his  bona  fides. 

FEd.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  {  157;  Dec 
Dig.  §  34,*] 

12.  Witnesses  (f  143*)— Statement  bt  Pkb- 

BON  Deceased— Admissibility. 

In  a  suit  involving  title  to  land,  a  former 
owner,  through  whom  one  of  the  parties  claims, 
is  an  incompetent  witness  to  prove  admissions 
of  his  claim,  made  by  an  adverse  claimant  then 
deceased,  notwithstanding  title  of  such  former 
owner  passed  from  him  involuntarily  by  means 
of  a  judicial  sale  and  commissioner's  deed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  610-624;   Dec  Dig.  |  143.*] 

IS.  Advebsb  Possession  (|  85*)— Enlabqe- 
MXNT  OF  BouNDABiEB— Evidence. 

An  adverse  claimant  under  color  of  title 
cannot  enlarge  his  boundary  by  testimony  tend- 
ing to  prove  marked  timber  as  comers  and 
lines  not  called  for  in  any  of  his  colorable  deeds. 
[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §1  313,  498-^503,  656, 
657,  660,  668,  688-690;   Dec  Dig.  §  85.*] 

Error  to  Circuit  Court,  Clay  County. 

Action  by  George  Goad  against  W.  D. 
Walker  and  others.  Judgment  for  defend- 
ants, and  plaintlfl  brings  error.  Beversed 
and  remanded. 

W.  B.  R.  Byrne,  of  Charleston,  and  B.  C. 
Eakle,  of  Qay,  for  plaintiff  in  error.  Price, 
Smith,  Spllman  &  Clay,  of  Charleston,  and  H. 
B.  Davenport,  of  Clay,  for  defendants  in  er- 
ror. 

WILLIAMS,  J.    To  a  Judgment  in  favor  of 
defendants  in  an  action  of  unlawful  detainer, 
plaintiff  obtained  this  writ  of  error.     The 
action  is  to  recover  possession  of  a  small  tri- 
angular lot  of  bottom  land  lying  on  Elk  river, 
south  of  the  mouth  of  a  creek  called  Waters 
Defeat.    Plaintiff  claims  the  right  to  posses- 
sion on  two  grounds,  viz.:    (1)  That  he  has 
title  to  the  land  and  therefore  right  to  pos- 
session;  and  (2)  that  defendants  went  upon 
the  land  as  his  tenants,  and  are  estopped, 
by  virtue  of  the  relation  of  landlord  and  ten- 
ant, to  deny  his  title.    Both  claims  are  dis- 
puted by  defendants.    No  one  has  had  actual 
possession  of  the  small  lot  of  land  until  de- 
fendants went  upon  it  about  two  years  be- 
fore this  suit  was  brought    Plaintiff  claims 
it  as  a  part  of  a  larger  tract  of  172  acres, 
owned  by  him,  bordering  on  Elk  river.    The 
large  tract  is  triangular  In  shape,  having  its 
base  along  Elk  River  and  its  apex  on  the 
mountain   eastward    from    the    river.     His 
claim  is  that  the  southeastern  boundary  line, 
forming  one  leg  of  the  triangle,  runs  from  a 
hickory  and  two  dogwoods  on  the  mountain 
to  a  white  oak,  which  stood  near  the  bank  of 
the  river  below  the  mouth  of  Waters  Defeat, 
but  which  has  since  been  cut  down.    The  line 
thus  run  Includes  the  lot,  possession  of  which 
is  in  controversy.    Plaintiff  does  not  pretend 
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to  have  a  good  paper  title,  bnt  attempted  to 
prove  color  of  title,  and  actual,  visible,  ex- 
clusive, and  continuous  possession  of  a  part 
of  the  tract  thereunder  for  a  period  of  more 
than  10  years.  But  the  court  excluded  some 
of  his  deeds  as  not  constituting  sufficient  evi- 
dence of  color  of  title.  Defendants  offered 
no  proof  of  title  whatever. 

Plaintiff  makes  14  assignments  of  error. 
His  first  relates  to  the  exclusion  of  three 
deeds,  attested  copies  of  which  were  offered 
as  evidence,  viz.:  (1)  Deed  from  James  M. 
CJorley,  deputy  sheriff,  to  John  B.  Williams, 
dated  November  26,  1848;  (2)  deed  from 
John  B.  Williams  to  Benjamin  Butler,  dated 
August  14,  1854;  and  (3)  deed  from  Benja- 
min Butler  to  Jeremiah  Butler,  dated  Novem- 
ber 1,  1859.  The  Corley  deed  was  admitted 
to  record  in  Braxton  county  upon  CJorley's 
acknowledgment  taken  by  the  clerk  of  the 
county  court,  who  used  the  Initial  letters  "O. 
B.  G."  after  his  signattire  to  designate  his 
official  character.  The  certificate  is  headed 
as  follows:  "Braxton  County  Court  Clerk's 
Office,  December  4th,  1848."  Counsel  for  de- 
fendants insist  that  the  attested  copy  was 
properly  rejected  for  the  following  reasons: 
(a)  Because  the  deputy  sheriff  was  not  au- 
thorized to  execute  the  deed  in  his  own  name, 
and  that  it  is  therefore  void;  (b)  because  the 
certificate  of  acknowledgment  does  not  show 
the  state  in 'which  it  was  taken;  and  (c)  be- 
cause the  initial  letters,  "C.  B.  C,"  do  not 
sufficiently  designate  the  official  character  of 
the  person  who  took  the  acknowledgment. 

[2]  As  to  the  first  objection:  It  is  imma- 
terial whether  the  deputy  sheriff  had  authori- 
ty to  make  the  deed  or  not ;  the  instrument 
had  the  form  of  a  deed,  and  purported  to 
convey  land,  and  was  offered  simply  to  prove 
color  of  title.  If  there  was  no  other  objec- 
tion to  it,  it  should  have  been  admitted  ^s 
evidence  of  color  of  title.  Any  writing  which 
purports  to  convey  land,  though  void  for  any 
reason,  is  good  as  color  of  title,  if  it  defines 
boundaries.  Swann  v.  Thayer,  36  W.  Va.  46, 
14  S.  E.  423;  MuUan's  Adm'r  v.  Carper,  37 
W.  Va.  216,  16  S.  B.  527 ;  Robinson  v.  Lowe, 
50  W.  Va.  75,  40  S.  B.  454.  It  is,  therefore, 
unnecessary  to  decide,  and  we  do  not  say 
whether  the  deputy  sheriff  had  power  to 
convey. 

[1]  If  the  objections  to  the  acknowledgment 
are  well  taken,  it  follows  that  the  deed  was 
not  a  recordable  paper,  and  therefore  an  at- 
tested copy  of  it  could  not  be  used  as  evi- 
dence. Clark  V.  Perdue,  40  W.  Va.  300,  21 
S.  B.  735 ;  Cobb  v.  Dunlevle,  63  W.  Va.  398, 
60  S.  £.  384.  But  we  think  the  acknowledg- 
ment was  good,  for  reasons  to  be  later  given 
when  we  come  to  pass  upon  similar  objec- 
tions made  to  the  acknowledgment  of  the 
deed  from  Benjamin  Butler  to  Jeremiah  But- 
ler, which  we  think  was  improperly  reject- 
ed. The  initial  letters  "C.  B.  C."  sufficiently 
designated  the  official  character  of  John  P. 
Byrne,  the  clerk,  and  stood  for  the  words, 
'Sylerk  of  Braxton  County."    The  caption  of 


the  certificate  shows  that  the  acknowledg- 
ment was  taken  in  that  office,  and  that  Indi- 
cates clearly  the  meaning  of  the  initial  let- 
ters. 1  A.  &  B.  B.  L.  531;  1  Cyc.  891;  and 
Worley  v.  Adams,  111  Va.  796.  69  S.  B.  929. 

But  it  appears  that  the  boundaries  of  the 
land,  as  given  in  the  deed,  do  not  include 
the  small  lot  in  controversy.  The  line  which 
plaintiff  contends  includes  the  lot  is  therein 
described  as  running  from  a  hickory  and 
two  dogwoods,  thence  "S.  60  W.  225  poles  to 
the  river,  at  the  mouth  of  Waters  Defeat" 
No  other  object  is  called  for  as  marking  the 
corner;  and  a  line  from  the  hickory  to  the 
mouth  of  Waters  Defeat  does  not  include  the 
lot,  which  lies  wholly  south  of  Waters  De- 
feat It  was  therefore  not  error  to  exclude 
the  deed. 

The  metes  and  bounds  of  the  172  acres  are 
also  given  in  the  Williams  deed.  But,  as 
therein  given,  they  do  not  coincide  with  those 
given  in  the  Corley  deed.  The  boundaries 
described  in  the  two  deeds  begin  at  the  same 
corner,  but  they  run  around  the  tract  of 
land  in  opposite  directions.  In  the  Williams 
deed  they  begin  at  three  beeches  on  the  bank 
of  Blk  river  and  run  down  the  river  with  its 
meanders,  the  last  line,  down  the  river,  call- 
ing for  "S.  11  W.  80  poles  oroaHng  Waters 
DefeaV*  It  does  not  say  how  far,  and  calls 
for  no  natural  or  artificial  object  to  mark 
the  comer,,  not  even  a  stake.  Continuing 
thence,  the  next  line  is,  "N.  54  B.  203  poles 
to  a  hickory  and  two  dogwoods  on  top  of 
hill."  This  corner  is  clearly  established  by 
proof;  and  the  testimony  of  the  surveyor, 
P.  H.  Butler,  proves  that  a  line  from  this 
corner  to  the  white  oak  stump,  in  the  small 
bottom,  below  the  mouth  of  Waters  Defeat, 
claimed  by  plaintiff  as  a  comer,  has  a  bear- 
ing of  S.  58  W.  It  is  thus  made  clearly  to 
appear  that,  reversing  the  call  and  running 
on  the  degree  called  for  in  the  Williams  deed, 
to  wit,  S.  54  W.,  the  Une  would  Include  the 
land  in  controversy,  and  even  more;  for 
the  line  would  strike  Blk  river  some  distance 
below  the  white  oak  stump.  But  the  WU- 
llams  deed  was  not  admitted  as  evidence  for 
any  purpose,  because  the  acknowledgment 
was  held  to  be  defective,  and  the  deed  not  a 
recordable  instrument,  so  as  to  permit  a  cer- 
tified copy  to  be  used  as  evidence  in  place  of 
the  original  under  the  statute. 

[3-7]  The  acknowledgment  reads  as  fol- 
lows: "Nicholas  County,  to  wit:  This  day 
John  B.  Williams,  appeared  before  me  in  in 
the  aforesaid  county  and  acknowledged  the 
above  deed,  to  be  his  act  and  deed,  and  de- 
sired me  to  certify  the  said  acknowledgment 
to  the  clerk  of  Braxton  county,  so  the  said 
deed  may  be  duly  recorded.  Given  under  my 
hand  this  6th  day  of  March,  1855.  M.  Trip- 
lett,  J.  P."  The  form  of  acknowledgment 
prescribed  by  the  statute  of  Virginia,  in  1855, 
was  not  materially  different  from  the  form 
required  by  our  statute  at  the  present  time. 
The  form  then  prescribed  (section  3,  c.  121, 
Code  Va.  1849),  contained  the  words,  ''whose 
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name  is  signed  to  the  writing  above.*'  Those 
words,  or  words  of  similar  import,  are  es- 
sential for  the  purpose  of  identi^b^ing  the 
person  making  the  acknowledgment  with  the 
person  who  executed  the  deed.  The  certifi- 
cate should  show  that  the  officer  making  it 
knew  the  person  acknowledging  the  writing 
to  be  the  same  person  who  signed  it.  The 
words  quoted  from  the  statute  were  intended 
to  perform  that  office.  Code  1849,  c.  121,  § 
3;  CJode  (W.'  Va.)  1906,  c  73,  |  3 ;  Duffy  v. 
Currence,  66  W.  Va.  252,  66  S.  B.  755;  1  Oyc 
102,  and  numerous  cases  cited  under  note 
24.  "It  is  essential  that  the  identity  of  the 
party  making  the  acknowledgment  should  ap- 
pear from  the  certificate."  1  A.  &  EI  E.  L. 
(2d  Ed.) '544,  and  numerous  cases  dted  in 
note  1.  The  attested  copy  was  properly  re- 
jected as  evidence  of  color  of  title.  But  we 
think  it  should  have  been  admitted  as  evi- 
dence of  boundaries  to  be  read  in  connection 
with  the  deed  from  Benjamin  Butler  to  Jere- 
miah Butler,  which  we  hold  was  improperly 
excluded  as  evidence  of  color  of  title,  for  rea- 
sons now  to  be  given. 

[8]  The  Butler  deed,  the  last  of  the  three 
excluded,  does  not  describe  the  land  by  metes 
and  bounds,  but  does  describe  it  In  the  fol- 
lowing manner,  viz.:  "All  of  a  certain  tract 
of  land  lying  in  the  county  of  Clay  on  the 
south  side  of  Elk  river,  it  being  the  same 
land  conveyed  to  Benjamin  Butler  by  John 
Williams  and  the  same  which  the  said  Wil- 
liams purchased  under  the  decree  of  Stephen 
Burrows  against  the  West  Virginia  Iron 
Mining  Company,  and  recorded  in  clerk's  of- 
fice, Braxton  county  court,  containing  172 
acres."  This  question  confronts  us:  Can 
the  John  Williams  deed,  which  is  not  prop- 
erly acknowledged,  and  therefore  not  record- 
able, although  found  upon  the  records  of  the 
clerk's  office  of  Braxton  county  court,  be 
read  as  evidence  to  supplement  the  descrip- 
tion of  the  land  given  in  the  Butler  deed, 
which  expressly  refers  to  the  former  as  be- 
ing "recorded  in  Clerk's  Office,  Braxton  Coun- 
ty Court"?  It  is  well-settled  law  that  a  deed 
referring  to  another  deed,  paper,  or  map, 
for  description  of  the  land  intended  to  be 
conveyed,  thereby  incorporates  and  makes  a 
part  of  the  deed  itself  the  paper  so  referred 
to.  Blowpipe  Co.  v.  Spencer,  46  W.  Va.  590, 
33  S.  E.  342;  Thorn  v.  Phares,  35  W.  Va. 
771,  14  S.  B.  399;  Smith  v.  Owens,  63  W. 
Va.  60,  59  S.  E.  762;  and  HoUey  v.  Curry, 
58  W.  Va.  70,  51  S.  E.  135,  112  Am.  St  Rep. 
944.  Counsel  for  defendants  do  not  contro- 
vert this  general  proposition,  but  they  insist 
that  it  applies  only  to  deeds  which  convey 
title,  and  does  not  apply  to  deeds  serving 
only  as  color  of  title.  They  urge  that  the 
chief,  if  not  the  only,  purpose  of  a  deed, 
admitted  only  as  color  of  title,  is  to  describe 
boundaries,  and  that,  if  the  description  is 
incomplete  or  imperfect  on  the  face  of  the 
deed  itself,  it  cannot  be  aided  by  extrinsic 
evidence.    It  is  true  that  the  chief  purpose 


of  color  of  title  is  to  define  boundaries.  It 
answers  the  same  purpose  for  one  claiming 
under  it  that  actual  inclosures  do  for  one 
in  x>ossession  under  a  mere  claim  of  title. 
The  question  is  new.  We  do  not  find  that 
it  has  been  directly  passed  upon  by  any 
court  But  we  see  no  good  reason  why  a 
paper  offered  as  color  of  title  may  not  in- 
corporate some  other  paper,  the  same  as  may 
be  done  by  other  written  instruments.  The 
principle  is  not  confined  to  deeds,  but  applies 
to  executory  contracts  of  almost  every  ^ar- 
acter.  Certainty  as  to  the  boundaries  claim- 
ed under  color  of  title  is  the  important  ques- 
tion. A  claimant  should  not  be  allowed  to 
offer  proof  conflicting  with  the  color  under 
which  he  claims,  and  thereby  enlarge  the 
boundary  of  which  he  is  lawfully  entitled  to 
claim  constructive  possession  by  virtue  of  ac^ 
tual  possession  of  a  part  The  rule  requir- 
ing certainty  is  not  violated  by  admitting  a 
paper,  incorporated*  in  a  colorable  deed  by 
reference  to  it  for  description  of  boundaries; 
provided  always  the  paper  referred  to  is 
identified.  Recordation  and  constructive  no- 
tice thereby  do  not  affect  the  question.  A 
claimant,  in  possession  of  a  part  of  his  land, 
is  not  required  to  record  his  colorable  deed 
in  order  to  extend  his  possession  to  the  ex- 
terior bounds  thereof.  No  good  reason  oc- 
curs to  us  for  excepting  a  colorable  deed 
from  the  operation  of  the  general  rule  re- 
specting the  incori)oration  of  an  existing  pa- 
per into  another  by  express  terms  of  the  lat- 
ter. Suppose  a  deed,  offered  as  evidence  of 
color  of  title,  referred  to  adjoining  landSi 
naming  the  owner,  for  metes  and  bounds, 
could  not  the  location  of  the  lines  of  the 
adjoining  owner  be  proven  by  evidence 
aliunde?  We. have  no  doubt  on  this  question: 
and  there  does  not  seem  to  be  any  difference 
in  principle  between  such  supposed  case  and 
the  one  at  bar.  ^It  is  of  course  essential  to 
Identify  the  paper  intended  to  be  incorporat- 
ed; and,  if  the  original  Williams  deed  had 
been  mentioned  as  the  paper  intended,  the 
attested  copy  would  not  have  been  admis- 
sible to  prove  it  because  not  properly  ac- 
knowledged for  recordation.  But  the  refw- 
ence  was  not  to  the  original  deed,  but  was 
to  a  writing  on  the  records  in  Braxton  coun- 
ty court  clerk's  office.  If  that  writing  is 
identified  as  the  one  referred  to,  it  matters 
not  that  it  was  not  properly  recorded.  Sucli 
a  writing  as  the  one  referred  to  In  the  But- 
ler deed  is  found  on  the  record,  and  its  iden- 
tity is  proven  by  the  names  of  the  grantor 
and  the  grantee,  by  the  number  of  acres  of 
land  mentioned  as  contained  in  the  tract  &nd 
by  the  location  of  the  land  being  the  same 
in  both  papers.  The  Williams  deed  should 
have  been  admitted  as  evidence  of  the  de- 
scription of  the  land  intended  to  be  conveyed 
by  the  Butler  deed,  but  not  as  being  Itself 
evidence  of  color  of  title. 

The  record  book  of  Braxton  county   v^bs 
not  produced,  but  counsel  agreed  at  the  trial 
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that  the  attested  copy  of  the.  deed  should 
have  the  same  effect  as  the  writing  on  the 
book  if  the  book  had  been  produced.  This 
agreement  had  the  effect  to  admit  the  copy 
for  the  purpose  which  we  have  mentioned. 

[9,10]  The  Butler  deed  was  also  objected 
to  on  account  of  allied  defects  in  the  cer- 
tificate of  acknowledgment,  which  were  made 
by  the  deputy  clerk  of  Braxton  county,  upon 
which  the  deed  was  admitted  to  record  In 
Clay  county.  The  acknowledgment  is  as 
follows,  viz.:  "Braxton  County  Court  Clerk's 
Ofilce,  November  Ist,  1859.  This  deed  from 
Benjamin  Butler  to  Jeremiah  Butler,  was 
this  day  presented  in  said  office,  acknowl- 
edged by  the  said  Benjamin  Butler  to  be  his 
act  and  deed.  Teste:  W.  P.  Byrne,  Deputy 
Clerk."  Counsel  for  defendants  insist  that 
the  acknowledgxnent  is  defective  for  the  fol* 
lowing  reasons:  (a)  a  deputy  clerk  had  no 
power  to  take  acknowledgments;  and  (b)  be- 
cause of  the  omission  from  the  certificate  of 
the  words,  "whose  name  is  signed  to  the  writ- 
ing above,*'  etc  These  objections  are  not 
sound.  At  the  time  the  acknowledgment  was 
taken  the  statute  of  Virginia  (Code  1849,  c. 
121, 1  3),  expressly  authorized  a  county  court, 
or  the  clerk  thereof,  to  admit  a  writing  to 
record  as  to  any '  person  whose  name  was 
signed  thereto,  upon  the  certificate  of  his 
acknowledgrment,  made  by  the  clerk  of  any 
other  county  or  corporation  court  in  the  state 
of  Virginia,  "that  the  said  writing  was  ac- 
knowledged by  such  person,  or  proved  as  to 
him  by  two  witnesses  before  such  clerk,  or 
before  the  court  of  which  he  is  clerk." 
The  certificate  is  in  the  usual  form  employed 
by  clerks  of  county  courts  when  a  deed  is 
acknowledged  for  recordation  in  their  own 
offices.  It  will  be  observed  that  the  forms 
of  acknowledgment  in  the  Code  of  1849  were 
intended  for  the  guide  of  Justices  of  the 
peace,  notaries  public,  and  commissioners. 
No  form  was  prescribed  for  clerks,  and  it 
has  been  the  universal  custom  of  clerks  of 
county  courts,  in  the  two  Virginias,  to  use 
a  much  briefer  and  simpler  form  than  the 
ones  intended  for  Justices  and  notaries,  and 
we  think  the  above  acknowledgment  is  a 
full  compliance  with  the  statute.  It  identifies 
the  paper  acknowledged  by  naming  the  gran- 
tor and  grantee;  and  the  words,  ''the  said 
Benjamin  Butler,"  identify  the  person  who 
acknowledged  it  as  the  same  person  who 
signed  it.  So  that,  so  far  as  it  relates  to 
form  of  the  certiQcate»  we  think  it  fully 
complies  with  the  law. 

But,  had  the  deputy  clerk  power  to  take 
and  certify  the  acknowledgment?  We  think 
he  had.  Section  11,  c.  163,  Code  of  Virginia 
X849,  provides  for  the  appointment  of  a  dep- 
aty  clerk,  and  authorizes  him  to  "discharge 
any  of  the  duties  of  the  clerk."  This  statute 
empowered  a  deputy  cleifk  to  certify  acknowl- 
edgments. In  1  Cyc.  85S,  the  author  says: 
"Under  a  statute  authorizing  the  deputy  to 
discharge  any  of  the  duties  of  his  principal. 


the  power  (i.  e.,  to  take  acknowledgments) 
exists  imless  there  Is  some  express  provision 
of  law  to  the  contrary."  A  number  of  de- 
cisions are  dted  in  support  of  the  text.  The 
Supreme  Court  of  Appeals  of  Virginia  ex- 
pressly decided  this  question  in  Gate  City  v. 
Richmond,  97  Va.  337,  33  S.  E.  615.  It  was 
there  held  that  a  statute,  empowering  a  dep- 
uty clerk  to  discharge  the  duties  of  his  prin- 
cipal, authorized  him  to  take  and  certify  ac- 
knowledgments. But  in  the  case  at  bar  the 
deputy's  name  only  appears  to  the  certlflcate. 
This  raises  another  question,  and  that  is: 
Should  he  have  certified  the  acknowledgment 
in  the  name  of  his  principal?  -  While  it  is 
usual  to  do  so  (1  Cyc.  859)  and  is  proper  form, 
we  do  not  think  his  failure  to  sign  his  prin- 
dpal's  name  invalidates  the  certificate.  The 
Virginia  statute  prescribed  no  form  of  certi- 
fying acknowledgments,  either  by  the  clerk 
or  by  his  deputy,  and 'places  no  Umi^tion  up- 
on the  power  given  to  the  deputy,  only  the 
thing  to  be  done  must  be  a  duty  of  his  prin- 
cipal. We,  therefore^  think  he  could  properly 
perform  the  duties  of  the  clerk  in  his  own 
name  as  deputy.  Directly  in  point  is  the 
case  of  Commonwealth  v.  Byrne,  20  Grat  165. 
There  the  court  held  valid  a  certificate,  made 
in  his  own  name  by  an  assistant  to  the  com- 
missioner of  revenue,  under  a' statute  almost 
identical  in  terms  with  the  one  relating  to 
the  powers  of  a  deputy  clerk,  empowering 
such  assistant  to  perform  the  duties  of  his 
principal.  See  section  7,  c.  298,  Acts  of  Vir- 
ginia 1867.  While  it  is  true,  in  many  states, 
the  rule  requires  the  deputy  to  act  in  the 
name  of  his  principal,  that  rule  does  not  ob- 
tain in  many  other  states.  The  rule  depends 
largely  upon  the  particular  language  of  stat- 
utes, and  because  of  the  broad  language  of 
the  Virginia  statute,  empowering  a  deputy 
clerk  to  perform  any  of  the  duties  of  his 
principal,  we  do  not  think  the  rule  which  has 
been  adopted  by  most  of  the  states  should  be 
applied  in  this  case ;  and  we,  therefore,  hold 
the  certificate  of  the  deputy  clerk,  made  in 
his  own  name  as  deputy,  to  be  good.  In  sup- 
port of  this  holding  we  cite  the  following  au- 
thorities: 1  Cyc.  859,  and  numerous  cases 
dted  in  note  10;  1  A.  &  E.  E.  Lu  (2d  Ed.) 
497,  and  cases,  dted  in  note  2. 

Pendleton  v.  Smith,  1  W.  Va.  16,  does  not 
apply  to  the  case  at  bar.  The  act  of  the 
deputy,  there  held  to  be  invalid,  was  the  at- 
testation of  a  writ  of  attachment.  Section 
9,  art  5,  of  the  Virginia  Constitution,  then 
in  force,  required  that  "writs  shall  run  in 
the  name  of  the  commonwealth  of  Virginia, 
and  bear  teste  by  the  derk  of  the  several 
courts."  This  is  the  ground  for  holding  the 
writ,  attested  in  that  case  by  the  deputy 
clerk,  invalid.  But  see  the  dissenting  opin- 
ion of  Judge  Brown  in  that  case. 
'  Neither  does  the  dedsion  in  Webb  v.  Bit- 
ter, 60  W.  Va.  193,  54  S.  E.  484,  control  this 
case.  The  acknowledgment  was  held  invalid 
in  that  case,  not  because  the  deputy  who  cei> 
tified  it  did  not  sign  the  name  of  his  pxlnck 
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pal,  bnt  because  It  was  his  prlndpars  ac- 
knowledgment. The-  clerk  had  signed  the 
deed ;  and  the  policy  of  the  law  forbade  the 
deputy  to  take  his  principal's  acknowledg- 
ment, on  the  same  ground  that  the  clerk  is 
forbidden  to  certify  his  own  acknowledgment. 
What  the  deputy  does,  he  does  for  his  princi- 
pal, whether  done  in  his  own  name  or  the 
name  of  his  principal.  The  certificate  of 
acknowledgment  to  the  Benjamin  Butler  deed 
was  good  in  law,  and  the  attested  copy  there- 
of should  have  been  admitted  as  evidence  of 
color  of  title,  and  should  have  been  read  in 
connection  with  the  boundaries  of  the  same 
land  given  in  the  Williams  deed. 

The  court  permitted  subsequent  deeds  un- 
der which  plaintiff  claimed  to  be  read  to  the 
Jury,  but  denied  to  them  any  force  as  evi- 
dence of  color  of  title,  because  they  contained 
no  boundaries  and  identified  the  tract  of 
land  by  location  only  in  a  general  way  and 
by  reference  to  former  deeds  which  the  court 
had  excluded  altogether.  This  action  of  the 
court  constitutes  plaintiff's  second  assign- 
ment of  error.  No  objection  was  made  to 
any  of  these  admitted  deeds  on  the  ground  of 
defective  acknowledgments.  It  was  not  neces- 
sary that  every  deed  in  plaintiffs  chain 
should  contain  metes  and  bounds  in  order  to 
entitle  it  to  be  read  as  evidence  of  color  of 
title.  Having  produced  one  deed  defining 
boundaries,  under  which  plaintiff  proved  ac- 
tual possession  of  a  part  of  the  land  for  10 
years  or  more,  all  that  was  necessary  there- 
after was  to  connect  up  with  it  by  deeds 
identi^ing  the  land  as  the  same.  All  subse- 
quent deeds  do  so  identify  it  The  Oliver 
Butler  deed  describes  it  as  172  acres  on  the 
south  side  of  EUk  river,  and  also  by  refer- 
ence to  the  Butler  deed  which  we  have  held 
should  have  been  admitted;  the  Oadle  deed 
identifies  the  tract  in  almost  the  same  lan- 
guage ;  the  Belcher  deed  to  Duffield  identifies 
it  by  locating  it  on  the  south  side  of  Elk  river, 
by  giving  the  quantity  as  172  acres,  and  by 
reference  to  the  Cadle  deed.  While  Duffield 
owned  it,  it  was  sold  under  decrees  of  court 
in  a  chancery  suit  brought  against  him  by 
William  Belcher,  and  was  purchased  by 
plaintiff  and  conveyed  to  him  by  a  commis- 
sioner of  court  The  land  is  identified  in  the 
bill  and  proceedings,  and  by  the  commission- 
er's deed,  by  quantity,  by  general  location, 
and  by  reference  to  the  Oadle  deed  to  Belch- 
er. This  was  sufficient  identification.  All 
the  deeds  following  the  Benjamin  Butler 
deed,  as  well  as  it,  should  have  been  admitted 
as  color  of  title.  The  court's  instruction  to 
the  jury,  limiting  the  purpose  for  which  the 
deeds  were  admitted  to  the  ascertainment  of 
the  one  question,  whether  the  defendants  en- 
tered upon  the  land  as  plaintiffs  tenants, 
was  prejudicial  to  plaintiff's  case.  The  court, 
in  effect,  told  the  jury  that  plaintiff  had  no 
color  of  titie. 

[11]  The  third  assignment  of  error  relates 
to  the  court's  refusal  to  give  plaintiff's  in- 
structions Nos.  6  and  7.    This  assignment  is 


not  well  taken.  No.  6,  we  think,  was  prop- 
erly refused,  because  it  faild  to  submit  to 
the  jury  two  important  questions  of  fact, 
viz.:  (1)  Whether,  at  the  time  Reed  went  in- 
to possession,  he  knew  the  location  of  the 
lines  to  which  plaintiff  claimed;  and  (2) 
whether  he  actually  took  possession  under 
the  lease  from  the  Elk  River  Coal  ft  Lumber 
Association,  or  under  permission  given  by  the 
letter  from  plaintiff.  The  letter  Is  not  in  evi- 
dence, but,  according  to  its  contents  as 
proven,  it  was  general  in  its  terms,  and  gave 
Reed  the  right  to  occupy  any  part  of  plain- 
tiffs land  for  the  purpose  of  stacking  lum- 
ber. But  it  did  not  refer  to  any  particular 
part  of  the  land,  and  especially  did  it  not 
refer  to  the  land  below  the  mouth  of  Waters 
Defeat  Reed  testifies  that  at  the  time  he 
wrote  to  plaintiff  for  such  permission,  he 
contemplated  using  the  land  at  the  mouth  of 
Dille  run,  which  is  some  distance  from  the 
lot  now  in  dispute.  If,  before  taking  the 
lease  from  the  Elk  River  Coal  ft  Lumber  As- 
sociation, Reed  ascertained  that  It  claimed  the 
land,  and  took  a  lease  from  it  in  good  faith, 
and  went  into  possession  under  them,  he  is 
not  estopped  by  his  correspondence  with 
plaintiff  to  deny  his  title.  If  he  took  posses- 
sion under  the  association,-  he  was  not  plain- 
tiffs tenant  It  is  not  pretended  that  plain- 
tiff actually  put  him  in  possession,  or  that  he 
pointed  out  to  him  his  boundaries. 

No.  7  was  properly  refused  because  it  does 
not  submit  to  the  jury  the  controverted  fact 
whether  Reed  went  into  possession  under  the 
lease  from  the  association.  It  assumes,  as 
matter  of  law,  that  he  took  possession  under 
permission  of  plaintiff.  He  had  a  right  to 
take  a  lease  from  any  one  whom  he  believed 
to  be  the  owner,  and  the  right  to  take  pos- 
session thereunder.  Possession  was  not  tak- 
en until  after  he  had  procured  a  lease  from 
the  Elk  River  Coal  ft  Lumber  Association, 
and  it  was  for  the  jury  to  say  whose  tenant 
he  was. 

The  fourth  error  assigned  relates  to  the 
giving  of  13  instructions  for  defendants  It 
is  unnecessary  to  discuss  them  seriatim,  as 
the  error  in  giving  most  of  them  was  super- 
induced by  the  error  in  refusing  to  admit 
plaintiff's  deeds  as  evidence  of  color  of  title. 
The  case  then  went  to  the  jury  as  if  planitiff 
bad  shown  no  color,  but  only  claim  of  titie. 
Inasmuch  as  plaintiff  did  not  pretend  to 
have  title  to  the  small  lot  in  dispute  other- 
wise than  by  constructive  possession  under 
color  of  title,  it  followed  necessarily  that 
when  some  of  his  deeds  were  excluded,  and 
others  denied  the  force  of  evidence  of  color 
of  title,  he  was  bound  to  fail,  unless  the  jury 
believed  defendants  took  possession  as  his 
tenants.  Instructions  ^os.  1,  2,  3,  4,  5,  7,  8, 
9,  and  12  are  erroneous  because  they  ignore 
the  question  of  plaintiff's  titie  and  make  his 
right  of  recovery  depend  solely  upon  proof 
that  defendants  are  his  tenants.  Nos.  6,  10, 
11,  and  13  are  instructions  intended  to  guide 
the  jury  in  determining  whether  or  not  the 
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relation  of  landlord  and  tenant  existed  be- 
tween plaintiff  and  defendants.  They  state 
the  law  correctly  and,  not  making  plaintiff's 
recovery  depend  upon  that  one  fact  alone, 
they  were  properly  given.  They  are  not 
binding  instructions. 

[12]  The  fifth,  eleventh,  and  twelfth  as- 
signments of  error  relate  to  the  refusal  of 
the  court  to  admit,  as  evidence,  certain  con- 
versations between  Andrew  Brockerhoff  and 
James  G.  Duffleld,  and  between  said  Brock- 
erhoff and  Elery  Dickey.  Andrew  Brocker- 
hoff was,  at  that  time,  one  of  the  Joint  own- 
ers of  a  large  boundary  of  land  which  appar- 
ently included  all  of  the  172  acres  claimed 
by  plaintiff;  and  the  excluded  testimony 
tended  to  prove  a  conversation  between  Duf- 
fleld and  said  Brockerhoff,  wherein  the  latter 
admitted  that  he,  and  those  jointly  inter- 
ested with  him,  did  not  claim  the  land  then 
occupied  by  DufQeld,  which  is  the  same  now 
claimed  by  plaintiff.  But  Duffleld,  being 
then  the  owner  as  well  as  the  occupier  of  the 
land,  and  Brockerhoff  having  since  died, 
was  an  incompetent  witness  by  virtue  of  sec- 
tion 23,  c.  130,  Code.  He  was  a  person 
through  whom  plaintiff  derives  title.  But 
Dickey  was  competent  and  his  testimony  was 
relevant  and  should  have  been  admitted.  It 
tended  to  prove  that  Brockerhoff  knew  that 
Duffield  was  in  possession  of  the  land,  claim- 
ing it  as  his  own,  and  that  Brockerhoff  rec- 
ognized his  claim,  at  least  to  the  land  ac- 
tually occupied. 

The  sixth  assignment  is  the  refusal  of 
the  court  to  permit  Surveyor  P.  H.  Butler  to 
answer  certain  questions  respecting  the  run- 
ning of  certain  lines.  If  this  was  error  it 
was  cured  by  the  testimony  of  Butler,  subse- 
quently admitted,  concerning  the  ^  same  mat- 
ter. 

[13]  The  seventh,  eighth,  ninth,  and  tenth 
assignments  relate  to  the  refusal  of  the 
court  to  permit  certain  witnesses  to  testify 
who  owned  or  claimed  the  land,  and  that  the 
white  oak  tree  had  been  pointed  out  to  them, 
many  years  ago,  by  certain  persons,  as  a  cor- 
ner to  the  Butler  land.  In  the  absence  of  a 
paper  amounting  In  law  to  color  of  title  de- 
fining boundaries,  a  claimant  of  land  cannot 
extend  his  possession  so  as  to  include  land 
not  occupied,  by  proving  marked  lines  and 
corner  trees,  or  by  occasional  cutting  of  tim- 
ber to  such  marked  lines.  His  possession 
must  be  shown  by  Inclosure,  or  by  actual  oc- 
cupation and  cultivation.  The  court  had  ex- 
cluded plaintlfrs  color  of  title,  and  we  can 
only  suppose  that  he  excluded  the  testimony 
of  witnesses  also,  respecting  marked  comers 
and  lines,  for  the  reason  that  actual  posses- 
sion, under  claim  of  title  only,  cannot  thus 
be  extended.  But  where  a  party,  as  does 
plaintiff  in  this  case,  claims  undelr  color  of 
title  defining  boundaries,  he  has  a  right  to 
identify  the  lines  on  the  ground  with  those 
deiscrlbed  In  his  deed.  Such  testimony,  how- 
ever, could  not  be  admitted  to  enlarge  the 


boundaries  beyond  those  of  his  deed.  But, 
as  we  have  said,  the  evidence  tends  to  prove 
that  the  marked  line  from  the  hickory  and 
two  dogwoods  to  the  white  oak  stump  is 
within,  rather  than  without,  the  boundaries 
of  the  John  Williams  deed,  which  is  made  a 
part  of  the  Benjamin  Butler  deed.  It,  there- 
fore, follows  that  the  testimony  should  have 
been  admitted,  although,  in  our  view  of  the 
case,  it  is  of  little  Importance  because  the 
lines  described  In  the  colorable  deed,  rather 
than  the  marked  lines  on  the  ground,  must 
control. 

The  thirteenth  assignment  charges  error  In 
allowing  defendants  to  dispute  plaintiff's 
title,  on  the  ground  that  he  was  their  land- 
lord. This  was  not  error.  The  relation  of 
landlord  and  tenant  was  a  controverted  fact 
for  jury  determination. 

The  fourteenth,  and  last,  assignment  of 
error  is  the  refusal  of  the  court  to  set  aside 
the  verdict.  It  follows  from  what  we  have 
already  said  that  this  assignment  is  well 
taken. 

We  reverse  the  judgment,  set  aside  the  ver- 
dict, and  remand  the  case  for  a  new  trial. 


(78  W.  Va.  228) 
WILEY  v.  MARTIN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1913.    Rehearing  Denied 

Feb.  12,  1014.) 

(8yllahu8  hy  the  Court.) 

1.  Bills  and  Notes  (§  94*)— Considebation 
—Payment  of  Judgment. 

M.  owed  P.  B.  &  L.  Co.,  an  insolvent  cor- 
poration, and  W.,  one  of  its  stockholders  and 
also  its  creditor,  without  its  consent,  assumed 
to  pay  M.'s  debt  in  consideration  of  M.*8  notes 
executed  to  him  for  a  sum  equal  to  the  debt, 
with  M.'s  wife  as  surety.  P.  B.  &  L.  Co.  as- 
signed its  claim  against  M.,  and  the  assignees 
recovered  judgment  thereon  agahut  M.  W. 
thereupon  purchased  the  judgment,  pasring 
therefor  50  cents  on  the  dollar,  and  took  an  as- 
signment of  it.  He  then  executed  and  acknowl- 
edged a  release  of  the  judgment,  and  brought 
suit  against  M.  and  wife  on  the  notes,  tendermg 
to  M.  an  unconditional  release  of  the  judgment. 
Held  that,  as  between  the  parties  to  it,  the 
transaction  is  lawful,  and  the  notes  were  given 
for  a  valuable  consideration,  which  has  not  fail- 
ed; payment  and  release  of  the  judgment  by 
W.  being,  in  effect,  a  compliance  with  his  un- 
dertaking. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f|  16^173,  175-181,  185- 
189, 192, 193,  195-198,  200,  2iW-207,  212;  Dec. 
Dig.  §  94.*] 

2.  Bills  and  Notes  (§  529*)— Amot7nt  or  Re- 
covEBT— Consideration  Paid, 

Not  being  the  agent  of  M.,  W.  is  not  lim- 
ited in  his  recovery  on  the  notes  to  the  amount 
actually  paid  by  him  in  discharge  of  M.'8  debt. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1934,  1935,  1936;  Dec 
Dig.  §  529.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  A.  C.  Wiley  against  S.  P.  Martin 
and  others.  Judgment  for  plalntifF,  and  de- 
fendants bring  error.    Affirmed. 
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Hartley  Sanders,  of  Princeton,  for  plain- 
tiffs in  error.  McNutt,  EUett  &  McNutt,  of 
Princeton,  for  defendant  in  error. 

WILLIAMS,  J.  A.  C.  Wiley  recovered  a 
Judgment  against  S.  P.  Martin  and  Lizzie 
Martin,  his  wife,  for  $198.90,  in  the  circuit 
court  of  Mercer  county,  in  an  action  appealed 
from  a  justice  of  the  peace,  and  said  Martin 
and  wife  have  brought  the  case  to  this  court 
on  writ  of  error. 

[1]  The  action  is  upon  two  notes  for  $113 
each,  executed  by  Martin  and  wife  to  Wiley, 
and  payable,  respectively,  in  6  and  12  months 
from  date.  Martin  owed  the  Princeton  Brick 
&  Lumber  Company  $226,  and  Wiley  was  its 
stockholder  and  creditor,  holding  its  note  for 
$2,120,  which  was  past  due  at  the  time  Mar- 
tin and  wife  executed  their  notes  to  Wiley. 
Said  company  was  thought  to  be  insolvent, 
and  Wiley,  being  anxious  to  realize  as  much 
as  possible  on  his  claim  against  it,  agreed 
with  Martin  that,  if  he  would  execute  to 
him  his  notes,  with  his  wife  as  surety,  he 
(Wiley)  would  assume  the  payment  of  his 
debt  to  the  corporation.  It  was  not  a  party 
to  the  agreement.  On  receiving  Martin's 
notes,  Wiley  immediately  indorsed  their 
amounts  as  a  credit  upon  the  note  held  by 
him  against  the  corporation,  but  gave  it  no 
notice  thereof.  Martin  and  Wiley  agree  In 
their  testimony  that  the  notes  were  given  in 
consideration  of  Wiley*s  assumption  of  Mar- 
tin's debt  to  said  company.  Wiley  made  the 
following  indorsement  upon  each  of  the  notes 
at  the  time  they  were  executed,  viz.:  "If 
the  Princeton  Brick  &  Lumber  Company 
should  collect  the  within  amount,  then  I 
will  give  up  this  note  without  collecting.'* 
Even  if  it  could  be  assumed  that  the  com- 
pany knew  of  the  agreement  between  Martin 
and  Wiley,  it  certainly  did  not  acquiesce  in 
it,  for  it  assigned  the  Martin  debt  to  W.  B. 
Honaker  and  others,  who  brought  suit  there- 
on before  a  justice  of  the  peace,  and  recov- 
ered judgment  against  Martin  for  $225.78,  on 
the  17th  of  April,  1911 ;  he  failing  to  appear 
and  make  defense.  The  present  suit  was 
instituted  before  the  same  justice  two  months 
later.  But,  before  bringing  it,  Wiley  pur- 
chased the  aforesaid  judgment  for  50  cents 
on  the  dollar,  took  an  assignment  of  it,  and 
executed  and  acknowledged  a  release  there- 
of, and  at  the  trial  tendered  it  to  defendant 
unconditionally.  There  is  no  conflict  in  the 
testimony  as  to  any  material  fact,  and  but 
two  legal  questions  are  discussed  in  brief  of 
counsel  for  defendant:    (1)  That  the  agree- 


ment between  Wiley  and  Martin  was  in  fraud 
of  the  rights  of  creditors  of  the  Princeton 
Brick  &  Lumber  Company,  an  insolvent  cor- 
poration, and  the  notes  are  therefore  void; 
and  (2)  that  Wiley  was  the  agent  of  Martin 
to  pay  his  debt  to  the  company,  and  cannot 
recover  any  more  on  the  notes  than  he  ac- 
tually paid  to  discharge  the  debt  But  we 
do  not  think  either  of  these  legal  proposi- 
tions is  applicable  to  the  foregoing  facts, 
which  are  not  controverted. 

Wiley's  promise  to  pay  Martin's  debt  was 
certainly  a  valuable  consideration  for  the 
notes.  Martin  was  simply  exchanging  cred- 
itors. True  he  could  not  thus  release  his  ob- 
ligation to  the  company  without  its  consent, 
and,  until  he  is  actually  discharged  of  that 
obligation,  there  would  be  a  failure  of  the 
consideration*  But  is  not  his  debt  to  the 
company  fully  discharged,  and  by  his  obligee, 
who,  in  oonedderation  of  his  notes,  assumed 
to  discharge  it?  That  debt  is  paid.  That  it 
was  not  paid  until  after  judgment  was  re- 
covered thereon  against  Martin  is  not  mate- 
rial, since  it  appears  that  the  judgment  itself 
has  been  satisfied,  and  the  lien  thereof  re- 
leased. If  Martin  had  paid  the  judgment 
himself,  then  of  course  he  could  have  success- 
fully pleaded  failure  of  consideration.  But 
having  permitted  payment  of  the  judgment 
by  Wiley,  his  obligation  to  him  is  unaffected. 
He  is  bound  in  the  same  manner  as  if  the 
debt  had  been  paid  before  judgment  No 
rule  of  public  policy  has  been  violated  by 
the  transaction.  There  is  no  law  forbidding 
a  person  to  assume  the  payment  of  the  debt 
of  another.  The  Princeton  Brick  &  Lumber 
Company  is  not  complaining,  nor  has  it  any 
right  to  complain.  Its  creditors  are  not  com- 
plaining, and  no  one  else  can  complain.  Wi- 
ley admits  that  his  motive  was  to  save  him- 
self all  he  could,  thinking  the  company  was 
insolvent;  but  his  motive  does  not  render 
the  contract  void.  At  most  H  could  only 
make  it  voidable,  and  then  only  at  the  in- 
stance of  some  creditor"  of  the  company  at- 
tacking it  for  fraud.  Martin  was  its  debtor, 
not  its  creditor.  The  notes  were  given  for 
a  valuable  consideration,  and  they  are  bind- 
ing op  the  obligors. 

[2]  Regarding  the  second  proposition,  there 
is  no  evidence  whatever  to  support  the  con- 
tention that  Wiley  was  Martin's  agent  Not 
being  his  agent  to  pay  his  debt  he  cannot 
complain  because  Wiley  discharged  it  by 
paying  50  cents  on  the  dollar. 

The  judgment  is  afilrmed. 
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(166  N.  C.  241) 

STATE  et  al.   t.  SHANNONHOUSB. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

1.  Municipal  Cobpo&ations  (J  601*>— Po- 
lice PowKB— Establishment  of  Fibe  Lim- 
its. 

The  town  of  Hertford,  under  its  charter 
(Priv.  Laws  1903,  c.  295,  as  amended  by  Priv. 
Laws  1907,  c  310),  authorizing  it  to  establish 
fire  -  limits,  and  to  prescribe  the  character  of 
buildings,  materials,  etc.,  was  authorized  to 
pass  ordinances  prohibiting  the  rebuilding  of 
wooden  buildings  when  such  were  destroyed  to 
the  extent  of  one-third,  and  also  prohibiting 
any  person  from  adding  to  or  repairing  such 
buildings  without  first  obtaining  a  permit  from 
the  city  authorities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  1333;  Dec  Dig.  § 
601.*] 

2.  MinnOIPAL    COBPOBATIONB    ({     601*)--Eb- 

TABLIBHMENT  OF  FiBB  LIMITS— ObDINANCBS 
— CONSTBUCTIOW. 

An  ordinance  of  the  town  of  Hertford  es- 
tablished fire  limits,  and  by  section  3  prohibit- 
ed the  repair  of  any  wooden  building  when  such 
was  destroyed  to  the  extent  of  one-third,  and 
section  5  prohibited  any  person  from  building, 
adding  to,  or  repairing  a  building  without  first 
obtaining  a  permit  from  the  board  of  commis- 
sioners. Held,  that  a  hotel  company  could  not 
repair  a  piazza  without  obtaining  the  permit 
as  i>re8cribed  by  section  5,  since,  though  section 
5  did  not  require  a  permit  for  minor  repairs, 
such  as  putting  in  a  windowpane,  etc.,  it  did 
require  such  permit  when  the  repairs  were 
above  minor  repairs,  and  less  than  one-third, 
and^  if  above  one-third,  the  commissioners,  un- 
der section  S,  could  not  grant  the  permit. 

PSd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1333;  Dec  Dig.  § 
601.*] 

Brown,  J.,  dissenting. 

Ap];>eal  from  Superior  Conrt,  Perquimans 
County;   Bragaw,  Judge. 

Action  by  the  State  and  the  Tpwn  of 
Hertford  against  H.  T.  Shannonhouse. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    AfflrmecL 

P.  W.  McMullan,  of  Hertford,  for  appel- 
lant. The  Attorney  General  and  Charles 
Whedbee,  of  Hertford,  for  the  State. 

CLARE,  C.  J.  This  was  an  action  begun 
In  the  mayor's  court  of  the  town  of  Hertford 
for  the  Tiolation  of  an  ordinance  requiring 
a  permit  for  the  repair  of  wooden  buildings 
within  fire  limits.  From  the  Judgment 
against  him,  he  appealed  to  the  superior 
court,  and  on  the  special  verdict  in  that 
court  wafl  adjudged  guilty,  and  appealed. 

The  town  of  Hertford  was  Incorporated  un- 
der chapter  295,  Pr.  Laws  1903,  which  gave 
the  town  the  powers  and  duties  which  are 
now  set  out  in  Bevisal,  c  73.  By  Pr.  Laws 
1907,  ch.  310,  the  charter  was  amended  to 
read  in  part  as  follows:  "Said  board  of 
commissioners  shall  also  have  full  and  ex- 
cluaiye  control  of  all  regulations  relating 
to  protection  against  fire,  and  the  town  of 
Hertford  shall  be  exempt  from  the  require- 
ments of  subdivision  11,  c.  73,  Rev.  1905. 


Said  board  of  commissioners  ^all  have  the 
right  to  establish  fire  limits  In  said  town  and 
prescribe  the  character  of  buildings  and  the 
materials  to  be  used  in  any  building  within 
the  fire  limits." 

In  pursuance  of  this  authority  the  town 
specifically  prescribed  fire  limits,  and  pass- 
ed, among  others,  the  following  ordinances: 

''Third.  Within  said  district  no  ftame  or 
wooden  building  already  erected,  which  shall 
from  fire  or  other  cause  be  destroyed  or  dam- 
aged to  the  extent  of  one  third  shall  be  re- 
paired except  as  hereinafter  provided." 

"Fifth.  Any  person  desiring  to  build,  add 
to,  or  repair  any  building  within  said  fire  dis- 
trict shall,  before  any  work  is  done  on  same, 
apply  to  the  board  of  commissioners  of  the 
town  of  Hertford  for  a  permit,  presenting 
with  application,  plans  and  specifications 
of  the  building,  additions  or  repairs,  and  no 
work  shall  be  done  on  any  building  or  addi- 
tion until  the  permit  is  granted." 

It  is  found  in  the  special  verdict  that  the 
defendant  owned  the  "Bagle  Hotel"  proper- 
ty within  the  said  fire  district,  and  after  the 
date  of  said  ordinance,  '^without  making  any 
application  to  the  board  for  a  permit  to  do 
so,  tore  away  a  part  of  the  piazza  to  said 
hotel  building  in  said  fire  district,  and  re- 
placed same  with  new  timber;  that  the 
amount  of  work  so  done  was  very  small  in 
comparison  to  the  total  value  of  the  building, 
and  less  than  one-third." 

[1]  The  town  of  Hertford  had  authority  to 
prescribe  fire  limits,  and  enact  these  ordi- 
nances, under  the  authority  conferred  by 
statute.    State  v.  Johnson,  114  N.  C.  846,  19 

S.  E.  599;    State  v.  La  wing,  164  N.  C.  , 

80  S.  B.  69;  Fellows  v.  Charleston,  62  W. 
Va.  665,  59  S.  E.  623,  13  L.  R.  A.  (N.  S.)  737, 
125  Am.  St  Rep.  990,  13  Ann.  Cas.  1185. 

[2]  It  is  true  it  is  said  in  State  v.  Lawing 
that  the  ordinance  could  not  reasonably  be 
construed  to  prevent  small  repairs,  such  as 
putting  In  a  pane  of  glass,  hanging  a  door, 
repairing  a  broken  step,  and  like  matters, 
and  it  follows  that  this  ordinance  requiring 
a  permit  would  not  require  a  permit  in  such 
cases.  But  tearing  away  a  piazza,  and  re- 
placing the  same  with  new  timber,  comes 
within  the  ordinance,  as  is  decided  in  State 
V.  Lawing. 

Nor  does  the  provision  in  section  3  of  the^ 
ordinance  prohibiting  a  permit  to  issue  for 
the  repair  of  a  frame  or  wooden  building 
which  has  been  damaged  to  the  extent  of 
one-third  excuse  the  defendant  from  taking 
out  a  license  when,  as  in  this  case,  the  re- 
pairs, though  less  than  one-third  of  the  cost 
of  the  building,  are  beyond  the  minor  matters 
of  slight  repairs  which  we  have  mentioned. 
It  is  for  the  purpose  of  giving  the  commis- 
sioners opportunity  to  investigate  and  as- 
certain the  amount  and  nature  of  the  re- 
pairs necessary  that  section  3  was  enacted. 
The  board  is  not  required  to  give  such  li- 
cense in  all  cases  when  the  damage  is  less 


•For  other  cases  see  same  toplo  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serlee  ft  Rep'r  Indexes 
80  S.E.- 


882 


80  SOUTHEASTERN  REPORTER 


(N.C. 


than  one-third.  In  such  case,  Issuing  license 
is  in  the  discretion  of  the  board.  When  the 
cost  of  repairs  is  greater  than  one-third,  the 
board  is  prohibited  from  giving  permission. 
Though  section  3  in  such  case  adds,  "except 
as  hereinafter  provided,"  there  is  no  subse- 
quent provision;  while  section  5  provides, 
without  exception,  ''no  work  shall  be  done 
on  any  building  or  addition  (within  said  fire 
district)  until  permit  is  granted." 

On  the  special  verdict,  while  the  repairs 
are  less  than  one-third  in  value  of  the  prop- 
erty, they  are  considerably  beyond  the  slight 
incidental  repairs  we  have  mentioned,  and 
it  is  further  found  that  the  defendant  did 
not  take  out  a  permit.  The  court  was  prop- 
erly of  the  opinion  that  the  defendant  was 
guilty. 

No  error. 

BROWN,  J.,  dissenting. 


(165  N.  C.  25) 

BLOUNT  et  al.  t.  JOHNSON  et  al 

(Supreme  Court  of  North  Carolina.     Feb.  18» 

1914.) 

Pabties  (I  6*)— RBAii  Pabtt  in  Intebbst— 

R,E  MAT  N  D  BBS 

Under  Revisal  1905,  S  400,  providing  that 
every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  remaindermen  have 
no  capacity  to  sue  to  recover  possession  of  land 
from  third  persons  during  the  continuance  of 
the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §§  6,  7 ;   Dec.  Dig.  i  6.*3 

Appeal  from  Superior  Court,  Pasquotank 
County;   Stephen  C.  Bragaw,  Judge. 

Action  by  Selim  Sutton  Blount  and  others 
against  Charles  Johnson  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Ward  &  Thompson,  of  Elizabeth  City,  for 
appellants.  Ehringhaus  &  Small  and  F.  F. 
Aydlett,  all  of  Elizabeth  City,  for  appellees. 

CLARE,  O.  J.  This  is  an  action  to  re- 
cover land.  The  plaintiffs  introduced  a  deed 
showing  title  in  Selim  Sutton,  their  grand- 
uncle,  and  also  his  will,  under  the  terms  of 
which  the  land  in  controversy  would  descend 
to  them  after  a  life  estate  in  his  daughter, 
Lizzie.  There  was  no  evidence  of  the  death 
of  Lizzie,  so  no  right  of  possession  has  ever 
vested  in  the  plaintiffs,  and  indeed  it  was 
admitted  on  the  argument  here  that  she  is 
still  living.  The  contention  of  the  plaintiffs 
that  they  have  a  vested  remainder  and  there- 
fore can  recover  possession  cannot  be  sus- 
tained. "Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided."  Revisal,  §  400. 
The  plaintiffs  here  do  not  come  within  any 
exception  "otherwise  provided."     • 

The  defendants  introduced  evidence  that, 
while  the  title  to  the  land  was  in  Lizzie,  it 
was  sold  for  taxes,  and  the  ancestor  in  title 


of  the  defendants  purdiased  it.  We  need  not 
go  into  the  phases  of  the  controversy  de- 
pendent upon  such  evidence  and  consider 
whether  the  plaintiffs,  if  they  had  a  cause  of 
action,  are  barred,  because  upon  the  plain- 
tiffs* own  showing  they  could  not  recover 
possession  unless  the  life  tenancy  had  ex- 
pired. They  have  no  present  rig^t  of  pos- 
session and  cannot  recover  it 

This  is  not  a  proceeding  for  the  redemption 
of  lands  from  taxes  under  Revisal,  §  2913. 
The  Judgment  of  nonsuit  must  be  affirmed. 


(166  N.  C.  46) 

JEFFERSON  et  aL  v.  ROANOKE  R.  &  LUM- 
BER CO. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

Limitation  of  Actions  ({  96*)  —  Cobbbcthon 

OF  Deed— Mistake. 

Revisal  1905,  §  395,  subsec.  9,  provides  that 
an  action  for  relief  on  the  ground  of  fraud  or 
mistake  shall  not  be  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud  or  mistalce,  but  that  aft- 
er such  discovery  the  action  must  be  brought 
within  three  years.  Held  that,  where  a  timber 
deed  was  executed  in  July,  1903,  and  an  alleged 
mistake  therein  was  known  to  the  parties  with- 
in a  few  months  thereafter,  a  suit  to  correct 
the  mistake,  not  instituted  until  July  27,  1912, 
was  barred,  and  the  bar  of  the  statute  was  not 
affected  by  the  fact  that  plaintiffs  had  possession ' 
of  the  property,  where  such  possession  was  not 
inconsistent  with  defendant's  ownership  of  the 
timber  in  accordance  with  the  provisions  of  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  337,  475,  476 ;  Dec  Dig. 
8  96.*} 

Appeal  from  Superior  Court,  Beaufort 
County;  Bragaw,  Judge. 

Suit  by  E.  H.  Jefferson  and  others  against 
the  Roanoke  Railroad  &  Lumber  Company 
to  correct  an  alleged  mistake  in  certain 
deeds,  and  to  recover  damages  for  alleged 
wrongful  cutting  of  timber.  A  Judgment  of 
nonsuit  was  entered  at  the  close  of  plaintiffs' 
case,  and  they  appeal.    Affirmed. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellants.  A.  O.  Gaylord,  of  Plymouth,  and 
A.  D.  MacLean  and  W.  B.  Rodman,  Jr.,  both 
of  Washington,  N.  C,  for  appellee. 

HOKE,  J.  On  July  27,  1912,  plaintiffs, 
claiming  a  portion  of  the  land  involved  in 
this  controversy  as  heirs  at  law  of  D.  A.  Jef- 
ferson, deceased,  and  the  residue  as  gran- 
tees of  said  D.  A.  Jeffersdn,  instituted  the 
present  action  to  correct  two  deeds,  one  from 
D.  A.  Jefferson  to  defendant  company,  ex- 
tending the  time  to  cut  certain  timtier,  pur- 
chased and  owned  by  the  company,  on  the 
home  place  of  said  Jefferson,  five  years  from 
the  11th  of  May,  1903,  and  the  second  a  deed 
from  defendant  company  to  Jefferson,  dated 
February  25,  1903,  for  certain  other  tracts  of 
land,  known  chiefly  as  the  Gurganus  lands, 
in  which  last-mentioned  deed  plaintiff  ex- 
cepted all  the  timber  on  said  land  down  to 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  it  Am.  Dig.  Key-Nd.  Series  ft  Rep'r  Indexea 
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four  inches  in  diameter  at  tbe'  base  when 
cut,  and  all  such  timber  as  would  attain 
such  size  during  the  ten  years  from  date, 
the  time  allowed  for  cutting  and  removing 
the  timber  excepted.  This  deed  contained 
minute  and  extended  stipulations  conferring 
on  the  company  the  right  of  entering  on  said 
land,  building  all  necessary  roads,  etc.,  cut- 
ting and  removing  said  excepted  timber,  as 
stated,  at  any  time  within  ten  years  f^m 
the  making  of  the  deed.  In  said  action, 
plaintiffs  also  sought  to  recover  damages 
from  defendant  by  reason  of  the  alleged 
wrongful  cutting  of  timber  on  said  lands. 

From  the  facts  in  evidence,  it  appeared: 
That  defendant  had  purchased  and  owned 
the  timber  on  the  home  place  of  D.  A.  Jef- 
ferson, and  the  time  for  cutting  the  same 
was  about  to  expire  when  defendant  com- 
pany, having  bought  certain  other  lands, 
amounting  to  200  acres  and  over,  being  the 
Gurganus  lands  and  others,  and  on  Febru- 
ary 25,  1903,  for  recited  consideration  of 
$400,  sold  and  conveyed  these  lands  to  D.  A. 
Jefferson,  excepting  the  timber  down  to  four 
inches  when  cut,  and  stipulating  for  the  right 
to  cut  and  remove  timber  at  any  time  with- 
in ten  years,  and  also  all  timber  that  should 
attain  such  size  at  any  time  during  the  pe- 
riod of  ten  years.  As  a  part  of  the  consid- 
eration for  this  conveyance,  D.  A.  Jefferson 
made  a  deed  extending  for  five  years  the 
right  to  cut  the  timber  on  the  D.  A.  Jeffer- 
son home  place,  etc.  That  soon  after  the 
execution  of  these  deeds  defendant  company 
cut  over  a  portion  of  the  lands  conveyed,  ly- 
ing on  the  south  side  of  the  road  that  divid- 
ed the  property,  but  did  not  cut  any  on  the 
portion  lying  north  of  the  road,  and  amount- 
ing to  100  or  125  acres;  it  appearing  that 
another  lumber  company  held  timber  rights 
on  that  portion  which  had  not  then  expired. 
These  rights  having  expired,  defendant  com- 
pany, in  1912,  went  back  on  the  land,  and 
cut  over  this  100  acres  north  of  the  road, 
and  also  a  small  portion  on  the  south  side, 
about  5  per  cent  of  the  whole,  and  within 
the  dimensions  specified  in  the  contract 
Plaintiffs  then  instituted  the  present  suit 
claiming,  in  effect  that  it  was  a  part  of  the 
contract  and  agreement  between  the  com- 
pany and  D.  A.  Jefferson  that  the  land  was 
only  to  be  cut  over  one  time,  and  that  when 
the  company  ceased  cutting,  and  moved  away 
from  the  land,  any  and  all  rights  in  the  tim- 
ber should  cease,  and  that  the  stipulation  of 
the  contract  was  left  out  of  the  deeds  by 
miitnal  mistake  of  the  parties,  and  was  not 
discovered  by  them  till  several  months  after 
tbe  deeds  were  executed.  There  was  also  ev- 
idence on  the  part  of  plaintiffs  that  shortly 
after  defendant  company  cut  over  the  land 
sooth  of  the  road,  one  of  plaintiffs  cleared 
some  15  or  20  aq^es  of  that  land,  and  he  or 
Ms  assignee  cut  down  several  trees  that  were 
merchantable  timber,  and  in  1904  or  1905 
another  of  the  plaintiffs  cleared  4  or  5  acres 
north  of  the  road.    It  does  not  distinctly  ap- 


pear whether  this  clearing  was  during  the 
life  of  the  other  lumber  company's  claim  or 
not 

There  is  doubt  if  the  plaintiffs  have  of- 
fered evidence  to  show  that  the  stipulations 
under  which  plaintiffs  make  their  claim  was 
omitted  from  the  deed  by  the  mutual  mis- 
take of  the  parties  or  that  it  would  aid  plain- 
tiffs if  such  mistake  were  established.  Ac^ 
cording  to  the  testimony,  the  defendant  com- 
pany had  never  cut  over,  even  one  time,  the 
portion  of  land  lying  north  of  the  road,  with- 
in the  meaning  of  these  contracts  as  ordi- 
narily expressed  (Davis  v.  Frazier,  150  N.  C. 
448,  64  S.  E.  200) ;  but  if  both  positions  be 
conceded  to  plaintiffs,  we  are  of  opinion  that 
they  have  been  properly  nonsuited.  If  the 
deeds  stand  as  they  are  now  clearly  written, 
the  defendant  company  was  well  within  its 
rights  in  cutting  over  the  land  in  1912,  and, 
in  order  to  a  recovery,  it  is  essential  that 
the  deeds  in  question  should  be  corrected  by 
reason  of  the  alleged  mistake,  a  cause  of  ac- 
tion which  arises  when  the  mistake  is  dis- 
covered, or  should  have  been  in  the  exercise 
of  ordinary  care,  and  is  barred  within  three 
years  from  the  time  the  same  accrues.  Rev. 
t  395,  subsec.  9;  Modlin  v.  Railroad,  145  N. 
a  218,  58  S.  R  1075 ;  Peacock  v.  Barnes,  142 
N.  G.  215,  55  S.  E.  99 ;  Bonner  v.  Stotesbury, 
139  N.  O.  3,  51  S.  B.  781.  According  to  the 
allegations  of  the  complaint  and  the  admit- 
ted facts,  the  mistake,  if  any,  occurred  in 
July,  1903,  and  was  fully  known  to  the  par- 
ties within  a  few  months  thereafter.  The 
present  action  was  not  commenced  till  July 
27,  1912,  and,  the  statute  having  been  prop- 
erly pleaded,  plaintiffs'  claim  is  thereby 
barred. 

It  is  urged  for  plaintiffs  that  the  statute 
should  not  prevail  against  them  in  this  in- 
stance by  reason  of  their  continuous  occupa- 
tion of  the  property  and  the  assertion  of  a 
claim  thereon  in  contravention  of  defendant's 
estate.  There  are  several  decisions  with  us, 
and  they  are  In  accord  with  doctrine  prevail- 
ing elsewhere  that  the  statute  of  limitations 
will  not  run  against  one  in  possession  of  the 
property,  as  in  Porter  v.  White,  128  N.  0.  42, 
38  S.  E.  24,  Mask  v.  Tiller,  89  N.  G.  423,  Stith 
V.  McKee,  87  N.  G.  389,  etc.;  but  the  prin- 
ciple in  question  obtains,  as  a  rule,  when 
the  occupation  of  the  property  or  the  enjoy- 
ment of  the  right  is  hostile  to  the  adverse 
claim,  or  in  some  way  antagonizes  it  It  Is 
in  the  nature  of  a  corollary  of  the  more  gen- 
eral doctrine  of  acquiescence  or  abandonment 
on  the  part  of  the  adverse  claimant  and 
should  not  prevail  when  the  occupation  or 
possession  is  uniformly  consistent  with  the 
other's  Interest  or  the  invasion  at  most  only 
amounts  to  occasional  and  wrongful  inter- 
ferences with  it  This  is  well  illustrated  in 
the  case  of  mines  and  mineral  interests  aft- 
er severance  from  the  general  ownership  of 
the  property,  and  in  which  the  occupation  of 
-the  surface  by  such  owner  after  severance  is 
held  not  necessarily  or  usually  to  antagonize 
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the  special  interest— a  position  recently  ap- 
plied by  this  court  in  a  well-considered  opin- 
ion by  Associate  Justice  Brown,  in  Hoilman 

V.  Johnson,  164  N.  O. ,  80  S.  E.  249,  and 

citing,  among  other  authorities,  Wallace  y. 
Elm  Grove  Coal  Co.,  58  W.  Va.  449,  52  S.  B. 
485,  6  Ann.  Cas.  140,  and  Plant  v.  Humph- 
ries, 66  W.  Va.  88,  66  S.  E.  94,  26  L.  B.  A. 
(N.  S.)  558.  From  a  perusal  of  the  facts  in 
evidence,  it  will  appear  that  defendant  com- 
pany, in  conveying  this  property,  eiEcepted 
the  timber  interest  thereon,  reserving  the 
right  to  cut  and  remove  the  same  at  any 
time  within  ten  years.  Defendants  entered 
and  cut  over  a  distinct  portion  of  the  prop- 
erty, that  on  the  south  side  of  the  road,  in 
1903,  not  entering  on  the  north  side  at  that 
time  by  reason  of  a  timber  interest  then  ex- 
istent in  another  company.  When  this  in- 
terest expired,  in  1912,  it  entered  and  cut 
the  timber  on  the  northern  part  of  the  tract, 
cutting,  also,  a  small  amount  of  merchant* 
able  timber  on  the  south  side  which  had 
been  left  in  1903.  The  right  reserved  and 
clearly  expressed  on  the  face  of  the  instru- 
ment was  fully  known  to  plaintiffs  and  those 
under  whom  tiiey  claim  within  a  few  months 
after  the  execution  of  the  deed,  in  February, 
1903,  and  plaintiffs  have  made  no  allegations 
of  any  mistake  nor  taken  any  steps  towards 
having  same  corrected  from  that  time  till 
1912,  nine  years  or  over.  PlaintlffB  bought 
the  property  and  held  it  with  a  view  to  farm- 
ing purposes,  and  it  was  not  shown  that  the 
clearings  made  by  them  were  inconsistent 
with  the  purposes  for  which  they  held  pos- 
session, or  that  the  cutting  of  a  few  timber 
trees  was  such  an  interference  as  would  de- 
stroy or  tend  to  destroy  the  estate  or  inter- 
est of  defendant  in  the  residue  of  the  tim- 
ber. On  the  facts  in  evidence,  the  plaintiffs, 
in  our  opinion,  have  established  no  such  in- 
vasion of  defendant's  rights  or  no  such  pos- 
session or  enjoyment  of  an  opposing  interest 
as  would  stay  the  effect  and  operation  of  the 
statute,  and  the  order  of  nonsuit  is  affirmed. 
AfQrmed. 

(leS  N.  C.  14) 
FOBBES  V.  CITY  OF  BOCKY  MOUNT. 

(Supreme  Court  of  North  Carolina.     Feb.  1& 

1914.) 

1.  Appeal  and  Ebbob  (S  1050*)— Eleotbioitt 
(f  19*)— Defective  Stbeets— Evidence. 

In  an  action  against  a  municipality  for  an 
injury  to  a  boy  by  his  bicycle  coming  into  con- 
tact with  a  live  wire  in  the  street,  it  was  prej- 
udicial error  to  permit  defendant's  witness  on 
cross-examination  to  testify  as  to  another  sim- 
ilar accident. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1068.  1069.  4153-4157, 
4166;  Dec.  Dig.  {  1050;*  Electricity,  Cent 
Dig.  S  11;   Dec.  Dig.  {  19.*] 

2.  Appeal  and  Ebbob  (j|  1050*)— Electbicitt 
(1 19*)— Defective  Stbeets— Action  fob  Iw- 
jtjey— Evidence. 

In  an  action  against  a  municipality  for  an 
injury  to  a  boy  by  his  bicycle  commg  into  con- 
tact with  a  live  wire  in  a  street,  it  was  prej- 


udicial error*  to  admit  evidence  as  to  the  condi- 
tion of  th^  wires  at  the  place  of  the  accident 
more  than  two  years  after  the  accident. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069.  415^-4157, 
4166;  Dec.  Dig.  }  1050  ;♦  Eaectricity.  Cent 
Dig.  {  11 ;    Dec.  Die.  §  19.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Connor,  Judge. 

Action  by  John  Forbes  against  th^  City  of 
Bocky  Mount  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Beversed,  and  new 
trial  granted. 

Civil  action  tried  in  the  saperlor  court 
upon  these  issues : 

**(1)  Was  the  plaintiff,  Norman  Forbes*  In- 
jured by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint?    Answer :    Yes. 

**{2)  Did  the  plainUff,  Norman  Forbes, 
contribute .  to  his  injury  by  his  own  negli- 
gence?   Answer:  No. 

"(3)  What  sum,  if  any.  Is  plaintiff,  Nor- 
man Forbes,  entitled  to  recover  as  damag- 
es? Answer:  Twenty-five  ($2,500.00)  hun- 
dred dollars. 

"(4)  What  sum,  if  any,  is  plaintiff,  John 
Forbes,  entitled  to  recover  as  damages?  An- 
swer: Two  hundred  and  fifty  dollars 
($250.00)." 

From  the  Judgment  rendered,  the  defend- 
ant appealed. 

L.  V.  Bassett  and  T.  T.  Thome,  both  oif 
Bocky  Mount,  and  W.  O.  Howard,  of  Tar- 
boro,  for  appellant  £.  B.  Grantham,  of 
Rocky  Mount,  and  H.  A.  Gilliam  and  James 
M.  Norfleet,  both  of  Tarboro,  for  appellee. 

BBOWN,  J.  The  plaintiff  sues  the  de- 
fendants for  damage  for  a  personal  injury 
received  by  coming  in  contact  with  an  elec- 
tric light  wire  of  the  defendant's  municipal 
plant  hanging  down  over  the  street.  The 
plaintiff  was  riding  a  bicycle  and  attempted 
to  push  the  wire  out  of  his  way,  and  was 
thrown  to  the  ground  and  burned. 

[1]  The  defendants  assign  error:  "For 
that  the  court  erred  in  permitting  the  de- 
fendant's witness  Martin  to  testify,  on  cros»- 
examination,  over  defendant's  objection,  as 
follows,  to  wit:  'Q.  What  was  the  cause  of 
that  wire  falling  about  30  yards  below  there 
at  the  time  Mr.  Warren  was  hurt,  if  he  was 
hurt?  A.  That  was  a  guy  stub  that  was 
setting  on  the  side  of  the  street,  and  a  wag- 
on ran  against  it  and  broke  it  off,  and  that 
dropped  the  guy  on  the  high  tension  wire. 
I  don't  know  how  long  the  wire  stayed  in  the 
streets;  I  don't  know  whether  it  was  in  the 
street  six  weeks  or  not  I  have  not  a  record 
of  what  happened  then.  I  don't  know  wheth- 
er that  wire  stayed  down  nearly  six  weeks 
or  not  I  don't  know  anything  about  any 
children  playing  with  that  wire  before  Mr. 
W*arren  was  hurt.  I  do  not  know  anything 
about  the  town  of  Bocky  Mount  paying  Mr. 
Warren  $6,000.  I  did  not  know  Mr.  Thome 
represented  him.     I  know  a  gentleman  was 
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hurt  there,  but  Uiat  is  alL  I  don't  know 
about  anyboily  else  being  hurt  except  this 
little  boy  here.  The  two  places  where  the 
two  accidents  happened  are  not  far  apart. 
I  think  Mr.  Warren  was  hurt  on  the  next 
comer.  It  was  not  the  same  wire  that  hurt 
him.'  The  basis  of  this  assignment  of  error 
is  that  the  foregoing  evidence  was  not  rele- 
vant to  the  matter  in  issue,  and,  not  being 
competent,  should  have  been  excluded." 

We  think  the  evidence  both  irrelevant  and 
Incompetent  The  admission  of  it  introduces 
another  controversy  wholly  unrelated  to  that 
before  the  Jury,  and  was  highly  prejudicial 
to  the  defendant.  1  Wigmore,  556;  Cheek 
T.  Lumber  Co.,  134  N.  C.  225,  46  S.  B. 
488,  47  S.  B.  400;  Grant  v.  Railroad,  108 
N.  C.  470,  18  S.  B.  209 ;  Bottoms  v.  Kent,  48 
N.  C.  164. 

[2]  The  defendant  again  assigns  error: 
'^or  that  the  court  erred  in  permitting  the 
plaintiffs  witness  Hoffer  to  testify,  over  the 
defendant's  objection,  as  follows,  to  wit :  'Q. 
Please  tell  the  Jury  briefly  about  the  last 
Sunday  a  week  ago  when  you,  Mr.  Grant- 
ham, Mr.  Gilliam,  Mr.  Dickson,  and  Mr. 
Forbes  went  there  to  look  at  that  situation. 
Describe  to  the  Jury  whether  that  2300-volt 
wire  was  hanging  against  any  others.  A. 
This  circuit  is  underneath  the  wire  that  was 
broken  down,  and  the  loop  comes  down  by 
the  side  of  the  pole  and  lays  up  against  two 
pairs  of  telephone  wires,  and  the  other  side 
comes  up  and  continues  on.  The  wind,  or 
the  Jar  of  the  pole,  could  naturally  wear  the 
Insulation  off,  and  in  that  way  in  wet  weath- 
er there  is  bound  to  be  a  leak  and  bum  the 
wires  down.  Anybody  coming  in  contact 
with  those  wires  would  receive  a  severe 
shock.'  This  evidence  is  also  irrelevant  and 
Incompetent.  It  relates  to  conditions  exist- 
ing evidently  only  a  week  before  tt^e  trial 
of  this  case  and  more  than  two  years  subse- 
quent to  the  date  when  the  plaintiff  was  in- 
jured." 

Such  evidence  was  prejudicial  to  defend- 
ant and  should  not  have  been  admitted. 
Cheek  v.  Lumber  Co.,  supra. 

New  trial. 


a65  N.  C.  36) 

WALKER  et  al  v.  REBVE:S  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

Affsal  and  Ebbor  (§  337*)— Decisions  Rs- 

VIEWABLE— FlNALITT  OF  DETEBia NATION. 

An  appeal  from  an  order  of  the  conrt  ap- 
proving the  section  of  the  clerk  in  allowing  ex- 
ceptions to  a  report  filed  in  drainage  proceed- 
ings is  premature  before  the  exceptions  are 
passed  on  by  the  court. 

[E^d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  1877,  1878;  Dec.  Dig.  { 
«37.*] 

Appeal  from  Superior  Court,  Washington 
Oaonty;  Connor,  Judge. 

Action  by  A.  Q.  Walker  and  others  against 
Will  Reeves  and  others.  From  an  order  of 
tbB  trial  court  approving  the  action  of  the 


derk  in  allowing  certain  exceptions  to  a 
report  filed,  plaintiffs  appeaL  Appeal  dia- 
missed. 

The  following  is  the  order  appealed  from, 
viz.:  **This  cause  coming  on  to  be  heard  on 
appeal  by  the  drainage  commissioners  from 
the  order  of  the  derk  of  the  superior  court 
allowing  the  parties  represented  by  W.  M. 
Bond,  Jr.,  and  W.  M.  Bond,  Sr.,  to  file  ob- 
jections and  exceptions  to  the  final  report  and 
preliminary  reports  in  this  cause  and  said 
appeal  being  heard.  It  is  considered  and  ad- 
Judged  by  the  court  that  the  clerk,  in  allow- 
ing objections,  exceptions,  and  answers  to  the 
preliminary  and  final  rei)ort,  was  acting  un- 
der authority  of  a  prior  Judgment  in  this 
cause  rendered  by  Judge  H.  W.  Whedbee  on 
April  28,  1913,  and  this  court  has  no  power 
to  reverse  the  findings  of  said  derk  acting  un- 
der authority  of  said  Judgment  It  is  order- 
ed that  said  proceeding  be  remanded  to  said 
clerk,  that  he  may  proceed  as  directed  by 
the  order  made  herein  by  his  honor,  H.  W. 
Whedbee.    July  11,  1013.** 

E.  F.  Aydlett,  of  Elizabeth  City,  and  Van 
B.  Martin,  of  Plymouth,  for  appellants.  W. 
M.  Bond,  Jr.,  of  Plymouth,  for  appellees. 

BROWN,  J.  The  order  of  Judge  Whedbee 
referred  to  in  the  order  of  Judge  Connor  is 
as  follows:  ''This  cause  coming  on  to  be 
heard  on  appeal  from  order  signed  by  C.  V. 
W.  Ausbon,  derk  superior  court,  dated  Febru- 
ary 20,  1913,  it  is  considered  and  adjudged 
by  the  court  that  said  clerk  of  court  pass  up- 
on the  affidavits  Qled  in  said  cause,  and  that 
he  has  Jurisdiction  to  either  allow  said  pe- 
titioners represented  by  W.  M.  Bond,  Sr.,  and 
W.  B£  Bond,  Jr.,  to  file  objections  and  excep- 
tions to  preliminary  report  and  final  reports 
in  said  action,  and  other  orders  therdn,  or  to 
refuse  to  allow  them  to  file  exceptions.  In 
the  event  he  shall  order  that  objections  and 
exceptions  be  filed,  he  shall  fix  a  date  and 
pass  on  said  objections  and  exceptions  which 
are  then  filed.  It  is  ordered  that  said  clerk 
hear  said  matter  on  May  13,  1913,  at  4 
o'clock,  at  his  office  in  Plymouth,  N.  C.,  and 
this  appeal  is  remanded  to  him  to  hear  and 
pass  upon  said  matter.    This  April  23,  1913." 

No  appeal  was  taken  from  this  order. 
When  the  cause  came  again  before  the  clerk, 
he  made  an  order  ''that  said  parties  be  al- 
lowed thirty  (30)  days  from  July  1,  1913, 
within  which  to  file  said  exceptions  and  an- 
swers, and  that  the  defendants  have  (30) 
days  thereafterwards  to  ffie  answers  there- 
to, if  they  be  so  advised.'* 

We  are  of  opinion  that  this  appeal  is  pre- 
mature, and  must  be  dismissed. 

It  is  plain  that,  under  the  order  of  Judge 
Whedbee,  which  was  not  appealed  from  or 
even  excepted  to,  and  was  therefore  final,  the 
clerk  had  the  power  to  entertain  and  pass 
upon  exceptions,  and  to  grant  the  parties 
time  within  which  to  file  them. 
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It  was  tbe  appellaiits'  duty  If  dissatisfied 
to  except  to  the  order  of  Jadge  Connor,  and 
wait  until  after  the  exceptions  were  finally 
passed  upon  before  appealing  to  this  court 

It  is  possible  the  exceptions  may  be  decid- 
ed in  defendant's  favor,  and  then  they  would 
not  care  to  appeaL 

Fragmentary  appeals  are  not  encouraged. 

Appeal  dismissed. 

a66  N.  C.  64) 

Wll/rZ  VENEER  00.  t.  ANGE  et  al. 

(Supreme  Ck)urt  of  North  Carolina.     Feb.  ISi 

1914.) 

Loos    AND    LOQOINO    (|    3*)— TiMBSB    DEBI>* 

Construction—*  'Mat.  * ' 

Certain  deeds  conveyed  to  plaintiff  the  tim- 
ber and  undergrowth  on  tracts  of  land  describ- 
ed, including  all  that'growth  on  the  tracts  which 
is  or  "may,  within  10  years  from  the  date  of 
the  deeds  or  any  extension  thereof,  be  12  inch- 
es on  the  stump  or  upwards  when  cut,  etc. 
Held,  that  the  word  *'ma^/'  as  so  used,  implied 
abili^  or  possibility,  having  the  same  meaning 
as  the  word  **can,^'  and  that  the  deeds  were 
not  limited  to  the  trees  which  were  within  the 
description  at  the  date  of  the  conveyance,  but 
passed  a  present  estate  not  only  in  the  trees 
of  the  size  specified  at  the  time  of  cutting,  but 
all  that  would  attain  that  size  during  the  time 
provided  for  cutting  and  removal 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  $S  6-12;    Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  441&-1447 ;   vol.  8,  p.  7719.] 

Appeal  from  Superior  Court,  Washington 
County;  Connor,  Judge. 

Action  by  the  Wiltz  Veneer  Company 
against  A.  T.  Ange  and  others.  Judgment  for 
complainant,  and  defendants  appeal.  Af- 
firmed. 

This  action  was  brought  by  the  plaintiff  for 
the  recovery  of  damages  and  to  enjbln  the 
defendants  from  cutting  on  and  removing 
from  two  certain  tracts  of  land  the  timber 
and  undergrowth  standing  thereon.  The  de- 
fendants, by  deeds  dated,  respectively,  No- 
vember 29,  1909,  and  January  14,  1913,  con- 
veyed to  the  plaintiff  the  timber  and  under- 
growth on  the  tracts  of  land  described  in  the 
said  deeds,  with  the  right  to  cut  and  remove 
the  timber  and  to  cut  and  use  the  under- 
growth for  the  purposes  specified  in  the  deeds, 
which  contain  stipulations  substantially  sim- 
ilar as  to  the  time  of  cutting  and  removing 
the  timber,  except,  perhaps,  as  to  the  timber 
to  be  cut  during  the  extension  period,  but  no 
reference  was  made  to  any  such  difference  in 
the  argument  now  before  us,  nor  is  there  any 
in  the  briefs,  so  it  is  pretermitted.  We  take 
the  following  clauses  from  the  deed  of  Janu- 
ary 14,  1913:  ''The  growth  and  timber  here- 
in mentioned  and  hereby  sold  and  conveyed 
is  all  that  growth  on  the  said  tracts  which  is 
now  or  which  may  at  any  time  within  the 
period  of  ten  years  from  this  date  or  any 
extension  thereof  be  or  reach  in  said  time  the 
size  of  12  inches  on  the  stump  or  upwards 
when  cut,   to  be   cut  18  inches  above  the 


ground  at  any  time  during  the  said  term  or 
ten  years  from  this  date  or  any  ext€:ision  of 
said  term  as  hereinafter  set  out  •  *  • 
Also  the  right  to  cut  smaller  growth  and  un- 
dergrowth under  the  size  mentioned  above 
without  liability,  for  car  standards,  railroad 
ties  for  the  logging  roads  of  the  party  of 
the  second  part" 

The  defendant  has  cut  trees  from  the  land 
which  will  grow  to  the  size  specified  for  cut- 
ting during  the  period  fixed  in  the  deeds,  as 
found  by  the  court  The  contention  of  the 
respective  parties  is  thus  stated  by  the  court 
in  its  findings  and  Judgment:  ''The  plaintiff 
contends  that  it  is  the  owner,  under  the  two 
deeds,  of  all  timber  standing  on  the  land 
which  was  at  the  dates  of  the  deeds,  or  which 
would  reach  at  any  time  during  a  period  of 
10  years  from  the  said  respective  dates,  or 
during  any  extension  of  such  period  as  there- 
in provided,  the  size  of  12  inches  or  upwards 
in  diameter  at  the  stump,  and  also  that  the 
plaintiff  is  the  owner,  with  right  to  cut,  use, 
and  remove  for  making  tramways,  car  stand- 
ards, etc,  all  undergrowth  and  smaller  sized 
timber  on  the  land,  as  described  in  the  deeds. 
The  defendants  admit  that  plaintiff  is  the 
owner  of  all  the  timber  which  was,  at  the 
dates  of  the  deeds,  12  inches  and  upwards 
in  diameter  at  the  stump,  that  during  the 
period  aforesaid  the  plaintiff  has  the  right 
to  cut  and  remove  so  much  of  the  timber  as 
may,  during  said  period,  have  attained  to 
such  size  when  cut;  but  the  defendants  deny 
that  plaintiff  is  now  the  owner  of  or  has  any 
title  to  or  estate  in  the  timber  which  is  now 
under  the  size  aforesaid;  and  defendants 
further  deny  that  plaintiff  is  now  the  owner 
of  any  undergrowth  or  of  any  timber  under 
the  size  of  12  inches  in  diameter  at  the  stump, 
which -may  be  necessary  for  tramways,  car 
standards,  eta,  but  contend  that  the  plaintiff 
has  the  right,  by  virtue  of  the  deeds,  to  cut 
use,  and  remove  only  so  much  of  the  under- 
growth and  timber  under  the  size  aforesaid 
as  may  be  necessary  for  the  purposes  speci- 
fied, from  time  to  time  during  the  stipulat- 
ed- period.** 

The  court  found,  as  facts,  that  a  pine  tree 
not  now  less  than  7  inches  in  diameter,  and 
hardwood  trees  not  less  than  10  inches,  at 
the  stump,  will  grow  to  the  size  of  12  indies 
in  diameter  at  the  stump  18  inches  from  the 
ground  within  the  period  of  time  named  In 
the  deeds,  and  enjoined  defendants  from  cut- 
ting any  such  timber  and  also^  from  cutting 
and  removing  any  undergrowth  which  will 
not  reach  the  size  of  12  inches  in  diameter 
within  said  time^  except  for  firewood  and 
"general  plantation  purposes,"  and  then  only 
in  such  a  way  as  not  unnecessarily  to  inter- 
fere with  plaintiff's  rights  under  the  deeds, 
and  continued  the  injunction  to  the  hearing, 
with  leave  to  apply  for  an  increase  in  the 
amount  of  plaintiff's  undertaking.  Defoid- 
ants  appealed. 
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Gaylord  &  Gaylord,  of  Plymouth,  for  ap- 
pellants. W.  11  Bond,  Jr.,  of  Plymoath,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  do  not  see  why  the  judgment  of 
the  court  below  was  not  correct  The  con- 
tract of  the  parties,  as  it  appears  in  the 
deeds,  is  not  very  clearly  expressed,  but  suf- 
ficiently so  to  make  its  construction  a  ques- 
tion for  the  court.  The  defendants  conveyed 
to  the  plaintiff,  not  only  the  trees  which,  at 
the  date  of  the  deeds,  had  reached  a  certain 
diametric  size,  but  also  those  which  could, 
at  any  time  during  the  fixed  period,  grow  to 
that  size.  Discarding  irrelevant  words,  the 
language  is :  "All  that  growth  which  is  now 
(of  the  prescribed  diameter)  or  which,  C4 
any  time  within  the  period  of  ten  years  from 
this  date,  may  reach  the  size  of  twelve  inches 
on  the  stump  or  upwards,  when  cut,  the  cut- 
ting to  be  eighteen  inches  above  the  ground." 
They  not  merely  conveyed  trees  found  to  be 
of  a  certain  size  at  the  time  of  cutting  them, 
but  presently  passed  all  that  would  attain  to 
that  size  during  the  time  allowed  for  cut* 
ting  and  removing  the  same.  It  was  said 
by  Justice  Avery  in  Warren  v.  Short,  119  N. 
C.  39,  25  S.  E.  704,  that  "a  deed  might  be  so 
drawn  as  to  pass  all  trees  that  would  at- 
tain to  the  size  mentioned  within  a  reason- 
able time  fixed  by  the  deed ;"  and  these  deeds 
were  presumably  framed  In  accordance  with 
that  suggestion.  It  may  not  be  necessary 
to  decide,  for  the  purpose  of  this  appeal  and 
at  this  time^  whether  the  estate  in  those 
trees  which  would.  In  the  course  of  natural 
growth,  reach  the  required  diameter  vested 
absolutely  at  the  date  of  the  deeds  as  much 
so  as  it  did  in  those  which  were  then  of  that 
dimension.  It  being  susceptible  of  proof  that 
trees  of  a  certain  age  now  will  be  of  the 
required  size  before  the  expiration  of  the  pe- 
riod allowed  for  cutting  and  removing  the  tim- 
ber, for  it  the  plaintiff  has  merely  a  contin- 
gent right  or  interest  in  the  trees  which,  by 
the  natural  growth  of  the  trees,  will  ripen  in- 
to a  vested  one,  we  should  still  protect  It  by 
restraining  any  act  of  defendant  committed  or 
threatened  in  derogation  of  that  right  or  in- 
terest But  this  is  not  even  a  contingent 
right,  as  we  gather  from  the  findings.  It  can 
be  determined  with  reasonable  certainty,  as 
we  have  said,  that  a  tree  will,  within  a  giv- 
en period,  grow  to  a  certain  size,  measured 
diametrically,  and  therefore  it  cannot  well  be 
doubted  that  the  parties  intended,  at  the  date 
of  the  deeds,  that  plaintiff  should  have  a 
present  estate,  not  only  in  the  trees  which 
were  then  12  inches  in  diameter,  but  in 
those  which  should  thereafter  grow  to  that 
size  within  the  stated  period.  The  estate 
vested  in  both  kinds  of  trees  at  the  date  of 
the  deed,  but  the  enjoyment  of  It,  as  to  the 
latter  class,  or  the  right  to  cut  the  trees  of 
that  dass,  was  postponed  until  they  had  at- 


tained to  the  regular  size.  Otherwise  the 
vendor  could  destroy  the  subject  of  the  grant 
to  the  vendee.  What  the  parties  meant,  If 
we  state  it  more  exactly,  was  that  the  vendee 
should  acquire  by  the  deeds  a  present  inter- 
est in  the  trees,  which,  in  the  unimpeded 
course  of  nature,  would  grow  to  the  dimen- 
sion of  12  inches  in  diameter  within  the  fix- 
ed time,  and  not  In  those  only  which  the  Y&k' 
dor  may  not  have  cut  down  before  that  stage 
of  their  maturity  was  reached. 

Where  a  deed  conveys  trees  of  a  certain 
diameter,  nothing  else  being  said,  it  passes 
only  those  coming  within  the  description  at 
the  date  of  the  deed.  Whltted  v.  Smith,  47 
N.  G.  36;  Warren  v.  Short,  supra;  Hardlson 
V.  Lumber  Ck>.,  136  N.  G.  173,  48  S.  B.  688; 
Whitfield  V.  Lumber  Co.,  162  N.  G.  212,  67 
S.  B.  612;  Kelly  v.  Lumber  Go.,  157  N.  0. 175, 
72  S.  B.  957.  When  it  conveys  trees  of  a 
certain  diameter,  when  cut,  it  means  those 
which  are  actually  of  that  diameter  when 
reached  in  the  process  of  cutting.  Lumber 
Co.  V.  Corey,  140  N.  G.  462,  53  S.  B.  800.  But 
these  deeds  mean  more  than  that  and  em- 
brace trees  which  are,  at  the  time  of  the 
deed,  capable  of  Increasing  In  size  to  the  stip- 
ulated diameter,  if  left  to  grow  according  to 
the  law  of  nature.  How  could  the  vendee 
know  whether  there  would  be  any  trees  to 
cut,  other  than  those  of  10  Inches  In  diameter 
then  standing  on  the  land,  if  the  vendor  is 
permitted  to  destroy  all  the  trees  on  the  land 
other  than  those  Just  mentioned.  The  stipu- 
lation as  to  future  growth  of  the  trees  was  a 
substantial  part  of  the  contract  and  the  con- 
sideration paid  for  the  trees,  and  the  privi- 
lege of  cutting  and  removing  them  may  have 
been  measurably  based  upon  it;  but,  if  the  de- 
fendant's contention  be  the  true  one,  the 
benefit  from  the  contract  to  the  vendee  would 
be  largely  illusory,  a  figurative  but  veritable 
Jack-in-the-box.  It  is  easy  to  say  that  the 
vendor  reserved  what  he  did  not  grant,  but 
here  there  is  a  clearly  Implied  stipulation 
that  he  will  do  nothing  to  make  his  grant 
ineffective,  nor  will  he  set  up  something  for 
the  money  he  received  and  then  knock  It 
down  at  his  will  and  pleasure.  Such  a  con- 
struction. It  seems  to  us,  would  be  unrea- 
sonable and  lead  to  great  injustice.  It  would 
be  Inequitable  to  permit  him  to  thus  destroy 
the  substance  and  effect  of  his  covenant 

In  KeUy  v.  Lumber  Co.,  supra,  the  Chief 
Justice  intimates  that,  if  words  of  prospec- 
tive meaning,  as  to  growth  of  trees,  are  used 
in  the  contract,  the  deed  is  not  confined.  In  its 
operation,  to  trees  of  the  required  size  at  the 
time  of  the  deed,  but  will  include  those  which 
can  reach  that  size  In  their  natural  develop- 
ment during  the  contract  period  of  cutting. 
There  may  be  expressions  in  one  or  two  cases 
which  are  apparently  in  confiict  with  these 
views,  but  the  inconsistency  is  more  apparent 
than  real.  The  language  In  the  deeds  in  those 
cases  was  different,  and  it  was  not  contem- 
plated by  the  parties  that  the  vendee  should 
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bave  a  present  Interest  In  the  undeveloped 
trees,  with  merely  the  right  to  cut  postponed, 
^s  is  the  case  here.  In  some  deeds  the  ex- 
pression *'when  cut"  is  used  with  the  purpose 
of  fixing  the  time  when  the  measurement  is 
to  be  made  and  of  forbidding  a  cutting  be- 
fore that  time,  although  the  tree  will  reach 
the  requisite  size  during  the  period  allowed 
for  cutting,  and  further  for  the  purpose  of 
proTlding  that  if  the  tree  is  not  cut  during 
the  period,  although  it  may  come  to  the 
proper  size,  it  will  not  pass  to  the  vendee  but 
revert  to  the  vendor.  These  decisions  and 
their  reasoning  are,  of  course,  not  applicable 
here.  The  case  of  Robinson  v.  Gee,  26  N.  G. 
186,  can  be  distinguished  from  this  one.  It 
was  an  action  of  trespass  quare  elausum, 
and  not  a  biU  for  an  injunction  to  prevent  an 
illegal  and  inequitable  act,  which  la  threaten- 
ed, in  violation  of  plaintifTs  rights.  Besides, 
the  period  fixed  for  the  cutting  was  unlimit- 
ed, and  there  are  perhaps  other  diiferences, 
growing  out  of  dissimilarity  in  the  language 
of  the  deeds  in  the  two  cases,  but,  if  it  is  not 
in  entire  harmony  with  this  opinion,  we 
would  not  be  disposed  to  follow  It,  so  far  as 
it  may  essentially  differ  therefrom,  as  we 
are  convinced  that  the  true  rule  of  construc- 
tion has  been  applied  to  the  deeds  in  this 
case,  and  that  we  have  reached  a  Just  and 
equitable  conclusion,  when  we  hold  that  there 
was  no  error  in  continuing  the  injunction  as 
to  the  timber,  both  pine  and  hardwood,  nor 
as  to  the  undergrowth,  to  the  final  hearing. 
It  is  so  perfectly  clear  as  to  require  no 
argument  to  show  that  the  continuance  of 
the  injunction,  as  to  the  undergrowth,  was 
entirely  proper. 

We  may  add  that  the  auxilllary  verb 
''may**  Implies  ability  or  possibility,  and 
Webster  says  is  now  oftener  expressed  by 
the  verb  "can,"  and  as  thus  used  it  means 
potentiality,  and  in  these  deeds  the  possibili- 
ty of  the  trees  growing  to  a  size  which  will 
measure  12  inches  in  diameter.  The  two 
verbs  "may"  and  "can"  we  know  are  often 
used  indifferently  in  conmion  parlance  to 
express  the  same  idea,  and  we  are  satisfied 
the  parties  intended,  when  they  referred  to 
trees  that  may  grow  to  such  a  size,  that  all 
trees  which  had  the  natural  capacity,  so  to 
speak,  of  reaching  that  state  of  maturity  dur- 
ing the  contract  period  should  presently  pass 
to  the  vendees. 

It  was  competent  to  hear  evidence  of  ex- 
perts as  to  the  probable  increase  in  the  dia- 
meter of  trees  within  a  given  time  according 
to  the  law  of  nature.  Whitfield  v.  Lumber 
Co.,  supra;  Kelly  v.  Lumber  Co.,  157  N.  C 
176,  72  S.  E.  057. 

I9o  error. 


(166  N.  c.  x^$ 
SN0WDB3N  T.  BELL. 

(Supreme  Court  of  North  Carolina.     Feb.  18^ 

1914.) 

1.  Afpbal  and   Erbob  (I   1097*)— Dboisioh 
oif  FoBMEB  Appeal— Law  of  Cask. 

A  decision  on  former  appeal  is  the  law  of 
the  case  where  the  evidence  on  the  second  trial 
is  substantially  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Ont.  Dig.  §{  4358-^68,  4427;  Dec. 
Dig.  t  1097.*] 

2.  Easements  (§  86*)— Advebsb  Ube»— Evi- 
dence. 

In  an  action  to  establish  the  right  to  nes 
a  lane,  evidence  that  plaintiff  directed  his  ten- 
ants to  nse  the  lane  was  admissible  as  some  ev- 
idence of  adverse  user  onder  claim  of  right. 

[Ed.  Note.— For  other  cases,  see  Easements. 
Cent  Dig.  SI  77,  78,  88-93 ;   Dec.  Dig.  S  36.*1 

Appeal  from  Superior  Obortt  Curritnck 
County;  Bragaw,  Judge. 

Action  by  Eklmond  Snowd^i  against  C  11 
Bell.  Judgment  for  plaintiff,  and  defendant 
appeals.    AfSrmed. 

See,  also,  159  N.  0.  497,  76  S.  B.  721. 

This  is  an  action  to  establish  the  right  to 
use  a  certain  lane,  described  in  the  complaint* 
and  to  restrain  the  defendant  from  obstruct- 
ing the  same.  At  the  conclusion  of  the  evi- 
dence the  defendant  moved  for  judgment  of 
nonsuit,  wliich  was  refused,  and  he  excepted. 
There  was  a  verdict  and  Judgment  in  favor  of 
the  plaintiff. 

Pruden  &  Pruden,  of  Odenton,  and  S. 
Brown  Shepherd,  of  Raleigh,  for  appellant. 
Ehringhaus  &  Small  and  B.  F.  Aydlett,  aU  of 
Elizabeth  City,  for  appellee. 

PER  CURIAM.  [1]  This  is  the  second  ap- 
peal in  this  action.  On  the  first  appeal, 
which  is  reported  in  159  N.  a  600,  75  S.  E. 
721,  we  held  that  it  was  error  to  instruct  the 
jury  to  answer  the  issues  in  favor  of  the 
plaintiff  if  they  believed  the  evidence;  but, 
after  discussing  the  facts  necessary  to  consti- 
tute an  adverse  user,  we  said:  "Applying 
these  principles,  we  are  of  opinion  that  the 
plaintiff  introduced  evidence  of  an  adverse 
user  for  more  than  20  years,  which  entitled 
him  to  have  his  case  submitted  to  the  jury, 
but  that  it  was  not  of  such  conclusive  charac- 
ter as  to  warrant  a  peremptory  instruction  in 
£avor  of  the  plaintiff." 

The  evidence  in  the  two  records  is  prac- 
tically the  same^  and,  adhering  to  our  former 
decision,  the  ruling  on  the  motion  for  Judg- 
ment of  nonsuit  must  be  affirmed. 

The  exceptions  to  the  admission  of  evidence 
are  without  merit 

[2]  It  was  competent  to  prove  that  the 
plaintiff  directed  his  tenants  to  use  the  lane 
as  some  evidence  of  an  adverse  user  under 
claim  of  right. 

No  error. 
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TOWB  V.  ATLANTIC  COAST  LINE  BY.  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  18, 

1914.) 

BaILROADS    (I   878*)— INJX7BXX8  TO   CQII«D    ON 

Track. 

While  an  engineer  on  a  moving  train  has 
the  right  to  expect  that  a  trespasser  on  the 
track  will  step  off  the  track,  an  engineer  is 
guilty  of  negligence  if  he  fails  to  stop  his  train 
when  he  discovers  a  small  child,  trespassing  on 
the  track,  in  front  of  the  moving  train  in  such 
an  obvious  condition  of  fright  that  it  is  doubtful 
whether  he  can  make  good  his  escape. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  {§  1281,  1282 ;  Dec.  Dig.  {  37a*] 

Appeal  from  Superior  Court,  Washington 
County;  Connor,  Judge. 

Action  by  John  W.  Towe,  Sr.,  as  adminis- 
trator of  John  W.  Towe,  Jr.,  against  the  At- 
lantic Coast  Line  Hallway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Civil  action,  tried  In  the  superior  court, 
upon  these  issues: 

"(1)  Was  the  death  of  plalntiflTs  intestate 
caused  by  the  negligence  of  defendant,  as  al' 
leged?    Answer:  Yes. 

"(2)  Did  plaintifTs  intestate  by  bis  own 
negligence  contribute  to  his  death,  as  al- 
leged?   Answer:  No. 

"(3)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:  $1,000." 

From  the  Judgment  rendered,  defendant 
appealed. 

Qaylord  &  Gaylord,  of  Plymouth,  for  ap- 
pellant Ward  &  Grimes,  of  Washington, 
and  P.  H.  Bell,  of  Plymouth,  for  appellee. 

BROWN,  J.  The  intestate  of  the  plaintiff, 
his  son,  about  ten  years  \>f  age,  was  killed  b5 
defendant's  engine  while  attempting  to  cross 
the  railroad  track. 

The  evidence  tends  to  prove  that  the  boy 
came  down  the  defendant's  switch  track  from 
a  lumber  mill  onto  the  Y  while  the  train,  com- 
posed of  an  engine  and  two  fiat  cars,  was  ap- 
proaching, at. the  rate  of  seven  or  eight  miles 
an  hour.  There  was  a  switchman  Just  ahead 
or  a  little  to  his  right,  who  saw  him,  and 
facing  the  boy  and  the  approaching  engine, 
and  appreciating  his  danger,  threw  up  his 
hands  to  the  engineer  to  stop  and  hollered  to 
the  boy  to  go  down  the  bank.  The  track 
where  the  boy  stood  was  on  an  embankment, 
and  the  embankment  was  steep,  with  bushes 
and  briers,  and  the  boy  was  barefooted.  The 
boy  saw  his  peril  and  began  to  run,  evidently 
frightened.  He  started  to  go  down  the  bank 
and  turned  back  and  continued  his  running; 
all  the  time  the  engine  gaining  on  him.  As 
the  engine  approached,  the  boy  in  his  alarm 
sprang  up  the  track,  and  the  engine  ran  on 
him,  and  he  was  killed.  The  path  he  was 
running  on  is  Just  at  the  edge  of  the  ties,  and 
the  engine  beam  came  out  to  the  end  of  the 
ties.  The  boy  was  hit  by  the  beam  and 
killed. 


The  defendant  contends  that,  in  any  Tiew 
of  the  evidence,  the  boy  was  guilty  of  such 
contributory  negligence  as  bars  recovery, 
and  that  therefore  the  motion  to  nonsuit 
should  have  been  granted.  This  position  is 
hardly  tenable.  Assuming  that  the  boy  was 
guilty  of  neglig^ice  himself,  there  is  abund- 
ant evidence  that  neither  the  engineer  nor 
the  fireman  were  keeping  a  lookout  in  the  di- 
rection in  which  they  were  going.  If  a  prop- 
er lookout  had  been  kept,  the  engineer  could 
probably  have  seen  the  dangerous  predica- 
ment of  the  boy  in  the  time  he  had  to  have 
stopped  the  engine.  There  were  only  two 
cars  attached  to  the  engine,  and  it  was  run- 
ning only  seven  or  ^ht  miles  an  hour,  and 
could  have  been  very  readily  stopped.  We 
recognize  the  rule  as  laid  down  in  Beach's 
Case,  148  N.  O.  153,  61  S.  B.  004,  and  Aber- 
nathy's  Case,  80  S.  B.  421,  last  term,  that  an 
engineer  on  a  moving  train  has  the  right  to 
expect  that  a  trespasser  on  the  track  will 
exercise  due  care,  and  will  step  off  the  track, 
but  in  this  case  it  is  a  fair  inference  which 
the  Jury  may  well  have  drawn  from  the  evi- 
dence that,  if  a  proper  lookout  had  been  kept, 
the  engineer  would  have  discovered  the  dan- 
gerous situation  of  the  boy  in  time  to  have 
stopped  the  train.  He  would  have  seen  the 
frightened  child  running  along  the  narrow 
path  of  the  embankment  and  would  have 
seen  the  signals  made  to  stop.  Under  such 
circumstances,  it  would  have  been  his  duty 
to  resolve  all  doubts  in  favor  of  human  life 
and  to  at  once  apply  his  emergency  brake 
and  stop  his  train.  His  honor  presented  this 
view  of  the  case  very  clearly  in  these  words: 
"If  the  jury  shall  find  from  the  evidence  that 
plaintiff's  intestate  was  a  boy  of  ten  years 
of  age,  and  on  account  of  his  tender  years 
was  of  immature  Judgment  and  discretion, 
and  not  capable  of  exercising  that  degree  of 
care  for  his  safety  which  a  grown  person 
would  have  exercised  under  the  same  circum- 
stances, and  shall  further  find  that  from  the 
time  that  he  was  seen,  if  he  was  seen  by  the 
engineer  or  other  employes  of  defendant  on 
the  train  until  he  was  killed,  was  in  an  un- 
safe and  dangerous  place,  and  shall  further 
find  that,  on  accouQt  of  his  size,  his  manner, 
and  such  other  circumstances  as  the  Jury 
shall  find  existed  during  the  time,  the  en- 
gineer or  other  employes  of  defendant  on  the 
train  could  or  should,  by  the  exercise  of  rea- 
sonable care  and  caution,  have  discovered 
that  he  was  a  child  of  immature  judgment, 
lacking  in  discretion,  and  that  he  was  in  an 
unsafe  place,  and  was  frightened  or  panic 
stricken,  then  they  owed  intestate  the  duty 
to  do  all  in  their  power,  at  all  times,  after 
they  discovered  or  should  have  discovered 
these  facts,  to  avoid  any  injury  to  him,  and, 
if  necessary,  should  have  given  him  warning 
of  his  danger,  slackened  the  speed  of  the 
train,  or  stopped  it,  if  in  their  power  to 
do  so." 
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The  assignments  of  error,  except  tbe  mo- 
tion to  nonsuit,  all  relate  to  the  charge,  and 
we  think  they  are  without  merit. 

No  error.. 

(166  N.  C.  209) 

BODDIE  et  aL  v.  ARRINGTON. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

Appeal  and  Ebbob  ({  1001^)— Rbvisw—Veb- 

DIOT. 

A   verdict   upon  competent  evidence   wiU 
not  be  disturbed  on  appeal. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  8922,  S02&-3934;  Dea 
Dig.  S  lOOl.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty ;  Connor,  Judge. 

Action  by  Frank  Boddie  and  others  against 
Wm.  Arrlngton,  as  executor.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  the  value  of 
services  rendered  by  the  plaintiff  to  the  tes- 
tatrix of  the  defendant  under  a  contract,  as 
alleged,  that  the  said  testatrix  would  provide 
compensation  for  the  plaintiff  in  her  will, 
if  she  remained  with  her  until  she  married. 

Finch  &  Vaughan,  of  Nashville,  and  Jacob 
Battle,  of  Rocky  Mount,  for  appellant  Bunn 
&  Spruill,  of  Rocky  Mount,  for  appellees. 

PER  CURIAM.  We  are  of  opinion,  under 
the  liberal  construction  of  pleadings,  which 
prevails  with  us,  tliat  the  complaint  is  suffi- 
ciently comprehensive  to  cover  a  contract 
made  after  the  plaintiff  began  to  live  with 
the  testatrix  of  the  defendant,  and,  with 
this  question  eliminated,  the  controversy 
resolves  itself  into  one  of  fact,  which  has 
been  settled  by  the  verdict  of  the  Jury  upon 
competent  evidence. 

No  error. 

(165  N.  C.  45) 

ALEXANDER  v.  ALEXANDER. 

(Supreme  Court  of  North  Carolina.    Feb.  18, 

1914.) 

DivoBCE  (8  12*)— Qbounds. 

A  divorce  will  not  be  granted  except  for 
legal  cause  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {{  22,  61 ;   Dec.  Dig.  S  12.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Connor,  Judge. 

Suit  for  divorce  a  mensa  et  thoro  by  S.  W. 
Alexander  against  R.  W.  Alexander.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

James  M.  Norfleet,  of  Tarboro,  and  H.  A. 
Gilliam,  of  Rocky  Mount,  for  appellant 
James  R.  Gaskill,  of  Tarboro,  and  T.  T. 
Thome,  of  Rocky  Mount,  for  appellee. 

BROWN,  J.  The  plaintiff  asks  a  decree  of 
divorce  from  bed  and  board  upon  the  ground 
of  abandonment,  coupled  with  failure  to  sup- 


port her,  and  also  that  tbe  defendant  has  in- 
flicted such  indignities  upon  her  as  makes 
her  life  intolerable.  No  alimony  Is  asked. 
The  court  sustained  the  motion  to  nonsuit 
and  dismissed  the  action,  but  awarded  the 
custody  of  the  children  under  certain  condi- 
tions to  the  plaintiff. 

We  have  examined  the  evidence  in  this 
record  with  great  care  and  find  that  it  dis- 
closes a  most  unfortunate  and  lamentable 
condition  of  affairs,  but  it  falls  far  short  of 
that  character  which  entitles  the  plaintiff  to 
a  divorce  a  mensa,  assuming  that  her  version 
of  the  facts  is  correct 

The  law  will  not  sanction  and  authorize 
by  its  decrees  the  separation  of  husband  and 
wife  except  for  l^al  cause,  as  prescribed  in 
the  statute  and  settled  by  numerous  deci- 
sions of  this  court  Martin  v.  Martin,  130 
N.  C.  28,  40  S.  B.  822;  O'Conner  v.  O'Conner. 
109  N.  C.  139,  13  S.  E.  887;  Jackson  v, 
Jackson,  106  N.  0.  433,  11  S.  E.  173 ;  White 
V.  White,  84  N.  C.  340 ;  Joyner  v.  Joyner,  GO 
N.  a  322,  82  Am.  Dec.  421;  McQueen  ▼.  Mc- 
Queen, 82  N.  C.  472.  The  evidence  in  this 
case  does  not  at  all  meet  the  requirements 
of  the  law  as  laid  down  in  those  cases.  We 
deem  it  unnecessary  to  discuss  it  It  would 
be  painful  to  the  parties  chiefiy  interested, 
and  their  children,  and  of  but  little  yalne  as 
a  precedent 

Affirmed. 

a65  N.  C.  12) 

GRADED  SCHOOL  TRUSTEES  ▼.  HINTON. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

Eminent  Domain  (|.40*)  —  "Pubuo  Usb"  — 
Schools. 

Priv.  Laws  1907,  c.  140,  as  amended  by 
Priy.  Laws  1909,  c  163,  authorising  condem- 
nation of  land  for  school  purposes,  is  valid; 
such  condemnation  being  a  condemnation  for 
public  use. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §  85;   Dec.  Dig.  §  40.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  6826-5837 ;  vol.  8,  p.  7774.] 

Appeal  from  Superior  Court,  Pasquotank 
County;   Bragaw,  Judge. 

Proceeding  by  the  Graded  School  Trustees 
against  R.  L.  Hinton  to  condemn  land  for 
school  purposes.  From  a  Judgment  awarding 
defendant  $3,000  and  directing  condemna- 
tion, he  appeals.    Affirmed. 

This  is  a  proceeding  under  chapter  140, 
Priv.  Laws  of  1907,  as  amended  by  chapter 
163,  Priv.  Laws  of  1909,  to  condemn  land 
for  school  purposes.  All  issues  and  questions 
of  facts  were  found  in  favor  of  the  peti- 
tioner, and  Judgment  was  rendered  condemn- 
ing the  land  and  awarding  the  defendant 
$3,000,  to  which  he  excepted  and  appealed. 

Ward  &  Thompson,  of  Elizabeth  City,  for 
appellant.  W.  L.  Oahoon  and  J.  K.  Wilson, 
both  of  Elizabeth  City,  for  appellees. 
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ALLEN,  J.  The  only  question  presented 
by  tlie  appeal  is  the  constitutionality  of  the 
act  of  the  (general  Assembly,  authorizing 
the  condemnation  of  land  for  the  puiposes  of 
a  graded  school 

As  was  said  in  Railroad  y.  Davis,  19  N.  G. 
456:  'The  right  of  the  public  to  private 
property,  to  the  extent  that  the  use  of  it  is 
needful  and  advantageous  to  the  public, 
must,  we  think,  be  universally  acknowledged. 
Writers  upon  the  laws  of  nature  and  na- 
tions treat  it  as  a  right  inherent  In  society. 
There  may,  indeed,  be  abuses  of  the  power, 
either  in  taking  property  without  a  Just 
equivalent,  or  in  taking  it  for  a  purpose 
really  not  needful  or  beneficial  to  the  com- 
munity; but  when  the  use  is  in  truth  a 
public  one,  when  it  is  of  a  nature  calculated 
to  promote  the  general  welfare,  or  is  neces- 
sary to  the  common  convenience,  and  the 
public  is,  in  fact,  to  have  the  enjoyment  of 
the  property  or  of  an  easement  in  it.  It  can- 
not be  denied  that  the  power  to  have  things 
before  appropriated  to  Individuals  again  ded- 
icated to  the  service  of  the  state  is  a  power 
useful  and  necessary  to  every  body  politic.'* 
This  case  has  been  approved  on  this  point 
more  than  30  times,  and  it  would  seem  to  fol- 
low from  the  principle  declared  that,  if  a 
user  for  schools  is  a  public  use,  the  General 
Assembly  was  acting  within  Its  powers. 

In  1  Lewis  on  Eminent  Domain,  {  270,  the 
author  says:  "Property  taken  for  public 
buildings  of  all  kinds,  such  as  dty  halls, 
courthouses,  jails,  public  schools,  markets, 
almhouses,  and  the  like,  is  taken  for  a  public 
use."  And  statutes  permitting  the  condemna- 
tion of  land  for  school  purposes  were  held 
to  be  constitutional  in  Long  v.  Fuller,  68  Pa. 
170,  Township  Board  v.  Haokmann,  48  M'o. 
243,  WiUiams  v.  School  Dlst,  33  Vt  271.  This 
accords  with  the  spirit  of  our  Constitution, 
which  says  that  "schools  and  the  means  of 
education  shall  forever  be  encouraged,'*  be- 
cause knowledge  Is  "necessary  to  good  gov- 
ernment and  the  happiness  of  mankind,**  and 
which  requires  the  General  Assembly  to 
"provide  by  taxation  and  otherwise  for  a 
general  and  uniform  system  of  public 
schools'*  for  all  the  children  of  the  state. 

We  find  no  error. 

Affirmed. 

a«5  N.  c.  60) 

DAILBY  V.  SOUTHERN  LIMB  ft  FBRTI- 
LIZER  WORKS  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

CoBPOBATiONS  (|  556*)~Ri&ceivbbs~Pabties. 
Revisal  1905,  {  410,  relating  to  the  ap- 
pointment of  a  receiver  of  a  corporation,  pro- 
vides that  any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  contro- 
versy adverse  to  plaintiff  or  who  is  a  necessary 
party  to  a  complete  determination.  Plaintiff, 
as  a  stockholder  and  creditor  of  a  corporation, 
instituted  an  action  for  a  receiver  and  the  col- 
lection and  distribution  of  its  assets,  and  his 
complaint  alleged  that,  having  authority  from 


the  corporation  to  sett  its  stock,  he  sold 
stock  to  one  P.,  at  the  same  time  agreeing  with 
P.  that,  if  he  was  dissatisfied  wiUi  his  stock 
within  one  year,  plaintiff  would  reimburse  him 
for  the  amount  of  the  stock,  and  that  P.  made 
no  expression  of  dissatisfaction  within  the  time 
limited,  but  now  demands  a  return  of  his  money, 
basing  his  claim  upon  the  ground  of  misrepre- 
sentations, which  were  denied.  Held  that,  even 
though. the  complaint  alleged  that  the  corpora- 
tion authorized  plaintiff  to  make  such  agree- 
ment, P.  was  not  a  proper  party  defendant; 
the  complaint  negativmg  the  Idea  that  he  had 
a  right  of  action  either  against  plaintiff  or  the 
corporation.  ^ 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2219-2226 ;  Dec  Dig.  §  566.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Brogaw,  Judge. 

Action  by  J.  Wl  Dailey  against  the  South- 
em  Lime  &  Fertilizer  Works  and  one  Pritch- 
ard.  From  a  Judgment  dismissing  the  action 
as  against  Pritchard,  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  by  the  plaintiff,  as  stock- 
holder and  creditor  of  the  defendant  fertilis- 
er company,  a  corporation,  for  the  appoint^ 
ment  of  a  receiver  and  the  collection  and 
distribution  of,  its  assets.  The  defendant 
Pritchard  was  made  a  party,  and  the  plain- 
tiff alleges  as  against  him: 

"(4)  That  heretofore,  on  the day  of 

January,  1911,  the  plaintiff,  having  authority 
from  said  corporation  to  sell  stock,  negoti- 
ated the  sale  of  10  shares  of  stock  of  par 
value  of  $100  to  the  defendant  Pritchard,  at 
Windsor,  N.  C,  and  at  the  time  of  said  sale 
entered  into  agreement  together  with  one 
Geo.  T.  Hardy,  who  is  now  a  nonresident  of 
this  state  and  without  property  in  the  state, 
with  him  (the  said  Pritchard),  that,  if  he 
(said  Pritchard)  was  dissatisfled  with  his 
stock  within  one  year  from  date  thereof,  they 
(the  plaintiff  and  Hardy)  would  take  back 
said  stock  and  reimburse  him  (said  Pritchard) 
the  amount  paid  therefor,  to  wit,  $1,(X)0. 

"(5)  That  said  Pritchard  made  no  expres- 
sion either  to  the  plaintiff,  said  Hardy,  or  the 
defendant  corporation  of  any  dissatisfaction 
with  said  purchase  during  the  period  of  one 
year  from  said  sale,  and  never  made  any 
claim  or  demand  thereon  until  the  26th  day 
of  November,  1918,  at  which  time  said  de- 
fendant Pritchard  made  demand  on  this 
plaintiff  for  $1,000  and  interest  thereon,  baa- 
ing his  claim  upon  the  agreement  aforesaid 
and  claiming  and  asserting  that  this  plaintiff 
at  the  time  of  said  sale  had  represented  that 
said  stock  was  to  be  issued  by  a  certain  cor- 
poration known  as  the  Southern  Lime  Com- 
pany, and  not  by  the  Southern  Lime  &  Ferti- 
lizer Works,  Incorporated,  which  plaintiff  de- 
nies and  hereby  alleges  to  be  untrue,  and 
that  the  sale  of  said  stock  in  said  last-named 
corporation  was  a  fraud  on  him  (the  said 
Pritchard),  which  he  als6  denies  and  alleges 
to  be  untrue,  and  said  defendant  Pritchard 
is  now  claiming  and  demanding  against  plain- 
tiff payment  as  aforesaid,  which  said  de- 
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mand,  for  the  reasons  above  set  out,  is 
wrongful  and  unlawful,  and  he  is  advised 
and  believes  and  so  alleges  that  said  Pritch- 
ard  proposes  and  intends  to  attempt  to  en- 
force his  demand  against  plaintiff  through 
the  courts. 

*'(6)  That  the  plaintiff  was  expressly  au- 
thorized and  empowered  by  the  defendant 
corporation  to  make  the  agreement  with  de- 
fendant Pritchard,  and  made  same  on  be- 
half of  said  corporation,  and  if  there  be  any 
liability  in  favor  of  defendant  Pritchard  in 
said  agreement,  whidi  is  denied,  the  defend- 
ant corporation  is  primarily  and  solely  lia- 
ble and  not  this  plaintiff,  and  if  said  Pritch- 
ard is  allowed  to  attempt  to  enforce  his 
claim  and  demand  against  this  plaintiff  and 
not  against  said  corporation,  this  plaintiff 
will  be  irreparably  damaged. 

"(T;  That,  for  the  reasons  and  upon  the 
facts  above  set  out,  the  plaintiff  is  not  in- 
debted to  defendant  Pritchard  and  owes  him 
nothing^  and  any  liability  on  said  stock  and 
the  condition  of  sale  thereof  exists  between 
said  Pritchard  and  said  Southern  Lime  & 
Fertilizer  Works,  Incorporated." 

His  Honor  dismissed  the  taction  as  against 
Pritchard,  and  the  plaintiff  excepted  and  ap- 
pealed. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellant  Winston  &  Matthews,  of  Wind- 
sor, for  appellee  Pritchard. 

ALLEN,  J.  This  action  is  for  the  appoint- 
ment of  a  receiver  of  the  defendant  corpora- 
tion, to  the  end  that  its  assets  may  be  col- 
lected and  administered,  and  the  statute 
(Rev.  I  410)  provides  that  any  person  may  be 
made  a  defendant  "who  has,  or  claims  an 
Interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  the 
complete  determination,  or  settlement  of  the 
qnefftions  involved  therein." 

Accepting  the  allegations  of  the  complaint 
to  be  true,  and  applying  the  test  prescribed 
by  the  statute,  it  not  only  appears  that  the 
defendant  Pritchard  has  no  interest  in  the 
assets  of  the  corporation,  but  that  he  claims 
none,  and  that  the  corporation  has  incurred 
no  liability  to  him,  and  it  is  expressly  al- 
leged that  his  demand  against  the  plaintiff 
Is  spurious,  and  that  the  plaintiff  owes  him 
nothing.  There  is  therefore  no  cause  or  ac- 
tion stated  against  him,  and  the  complaint 
negatives  the  idea  that  he  has  a  cause  of  ac- 
tion against  either  of  the  plaintiffs. 

The  principle  involved  in  Spruill  v.  Bank, 
168  N.  G.  43,  79  S.  E.  262,  is  closely  related 
to  the  one  under  consideration.  In  that  case 
the  plaintiff  brought  his  action  against  the 
bank  and  its  cashier  for  wrongfully  paying 
a  check  to  one  Jackson,  who  was  also  made 
a  party  defendant,  upon  the  theory  that  if 
there  was  a  recovery  against  the  bank  it 
could  recover  against  Jackson.  The  plain- 
tiff alleged  no  cause  of  action  against  Jack- 


son and  the  bank,  and  T/tthmn  denied  that 
they  had  wrongfully  paid  the  check  to  him, 
and  it  was  held  that  the  action  was  properly 
dismissed  as  to  Jackson. 

We  therefore  conclude  there  is  no  erroE. 

AflSrmed. 

(1)66  N.  a  7) 
SULLIVAN   V.   BLOUNT   et   mL 

(Supreme  Court  of  North  Carolina.     Feb.  !& 

1014.) 

1.  EVIDKNGS  (I  274*)^Heabsat— DscuuiA- 
TIONS. 

DeclarationB  as  to  the  location  of  lines  and 
comers  of  land  are  admissible  when  it  appeaia 
that  the  defendant  is  dead,  that  the  dedaia- 
tion  was  made  before  a  controverspr  had  arisen, 
and  that  the  declarant  was  disinterested. 

[Ed.  Note.— For  other  casee,  see  Evidence, 
Cent  Dig.  §§  1121-1134;    Dec.  Dig.  f  274.*] 

2.  EviDENOs  (S  274*)  —  Hbabbat  —  Dbclaba* 

TIONS. 

Declarations  made  by  persons  in  the  vicin- 
ity as  to  the  location  of  land  are  not  inad- 
missible because  the  declarants  owned  adjoin- 
ing tracts  of  land,  particularly  where  the  dec- 
larations were  against  the  declarants*  interest 
[Ed.  Note.— For  other  cases,  see  Evidence 
Cent   Dig.  U  1121-1134;    Dec.  Dig.   f  274.*) 

3.  BOUNDABIES  (I  35*)  —  Hbassat  —  OOMICOV 

Reputation. 

Evidence  of  common  or  general  reputation 
is  competent  to  establish  the  location  of  a  pri- 
vate boundary,  if  the  reputation  had  its  origin 
at  a  time  comiiaratively  remote,  and  existed 
before  the  time  of  the  controversy,  and  was 
attached  to  some  monument  of  boundary,  or 
is  supported  by  evidence  of  occupation  and 
acquiescence  tending  to  give  the  land  some  defi- 
nite location. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {!  153-156.  167-159,  163,  165,  177- 
183 ;    Dec.  Dig.  S  85.*] 

4.  Boundaries  (|  35*)  —  Heabsat  —  Beputa- 

TION. 

Common  reputation  of  the  location  of 
boundaries  which  had  its  origin  40  or  50  years 
ago  is  sufficiently  remote  to  be  admissible,  where 
it  had  attached  itself  to  a  natural  object 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  M  153-155.  157-159,  163,  165.  177- 
183 ;    Dec.  Dig.  |  35.*] 

5.  Evidence   (|   324*)  —  Heabsat  —  Refuta- 
tion. 

Evidence  of  conunon  reputation  is  admis- 
sible only  upon  questions  or  boundary,  and 
is  not  admissible  to  prove  the  ownership  of 
the  land. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §§  1218-1229 ;  Dec  Dig.  f  324.*! 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Connor,  Judge. 

Action  by  Mrs.  Laura  Sullivan  against  Geo. 
W.  Blount  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  an  action  to  recover  the  value  of 
certain  timber  trees,  out  by  the  Plymouth 
Lumber  Company  on  certain  land,  claimed 
by  the  plaintiff,  Sullivan,  and  the  defendant 
Blount,  who  own  adjoining  tracts  of  land. 
The  real  dispute,  and  upon  which  the  whole 
case  depends,  is  as  to  the  location  of  the  be- 
ginning comer  of  the  land  of  the  plaintiil^ 
known  as  the  Sandy  Bottom  tract,  which  is 
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described  in  the  deed  as  a  holly,  the  defend- 
ant dalndng  that  the  holly  la  at  the  figure  1 
on  the  plat,  and  the  plaintiff  that  it  is  at 
the  letter  A,  which  is  east  of  the  figure  1. 
The  plaintiff,  among  other  things,  testified: 
** About  40  years  ago,  when  I  was  a  girl,  I 
was  riding  with  Rev.  Clayton  Moore,  who 
owned  a  tract  of  land  adjoining  'Sandy  Bot- 
tom' the  land  defendant  now  owns.     Rev. 
Moore  is  now  dead.    There  was  then  no  con- 
troversy about  this  beginning  comer,  nor  the 
other  boundaries  of  Sandy  Botton  tract,  and 
he  had  no  Interest  in  the  Sandy  Bottom  tract 
of  land.    On  this  occasion  he  pointed  out  this 
boUy,  now  claimed  by*  me,  and  told  me  it  was 
the  corner  of  his  land  and  the  comer  of  the 
Sandy  Bottom  tract   of  land."     Defendant 
Blount  objected,  because  it  appeared  that  he 
owned  at  the  time  an  adjoining  tract  of  land, 
because  he  was  interested  in  locating   the 
holly  as  the  comer  of  his  own  land.    Objec- 
tion overruled,  and  defendant  Blount  except- 
ed.    She  further  testified:    "That  she  knew 
Mr.  Goodman  Darden,  an  old  man  who  lived 
in  the  neighborhood  and  owned  land  adjoin- 
ing the  Sandy  Bottom  tract  on  the  east    He 
has  been  dead  many  years;  had  no  interest 
in  the  Sandy  Bottom  tract,  and  many  years 
ago,  when  there  was  no  controversy  about 
the  beginning  comer  or  other  boundaries  of 
Sandy  Bottom  tract,  he  pointed  out  to  me 
the  holly  now  claimed  by  me  as  the  begin- 
ning comer  of  the  Sandy  Bottom  tract  of 
land  and  as  one  of  the  comers  of  his  land." 
The  defendant  Blount  objected  on  the  ground 
that  it  appeared  he  owned  an  adjoining  tract 
of  land,  and  was  interested  in  locating  his 
own  comer.     Objection   overruled,  and  de- 
fendant Blount  excepted.    D.  Allen,  a  wit- 
ness for  plaintiff,  testified:    "Am   56  years 
old.     My  father,  who  has .  been  dead  many 
years  and  had  no  Interest  in  Sandy  Bottom 
tract  of  land  or  its  boundaries,  and  when 
there  was  no  controversy  about  the  beginning 
or  other  boundaries  of  Sandy  Bottom  tract, 
pointed  out  to  me  the  holly  as  now  claimed 
by  Mrs.  Sullivan  as  the  beginning  corner  of 
Sandy  Bottom  tract  of  land.    That  when  I 
can  first  recoUect,  more  than  40  years  ago, 
this  holly  was,  by  common  reputation  in  the 
neighborhood,  known  as  the  beginning  comer 
of  the  Sandy  Bottom  tract  of  land.    It  is  an 
old  holly,  and  looked  45  years  ago  about  as 
it  does  now.     Was,  when  I  can  first  recol- 
lect, marked  as  a  corner.    The  marks  on  it 
were  then  old.     My  father  owned  land  ad- 
joining  Sandy  Bottom   tract  on   the  east'* 
The  defendant  Blount  objected  because  it  ap- 
peared that  Mr.  Allen's  father  owned  an  ad- 
Joining  tract  of  land.     Objection  overroled, 
and    defendant    Blount    excepted.      Samuel 
Darden,  a  witness  for  the  plaintiff,  testified 
to  declarations  of  his  father,  Goodman  Dar- 
den, substantially  like  those  testified  to  by 
the  plaintiff,  and,  further,  that  "over  40  years 
ago,  this  holly,  claimed  by   Mrs.   Sullivan, 
waa»  by  common  reputation  in  the  neighbor- 


hood, known  as  the  beginning  comer  of  the 
Sandy  Bottom  tract  of  land/*  To  this  tes- 
timony defendant  Blount  objected.  Objec- 
tion overruled,  and  defendant  excepted.  W. 
W.  Ange,  a  witness  tor  plaintiff,  testified: 
"Am  45  years  of  age,  and  am  a  surveyor. 
Many  years  ago  my  father,  who  was  a  sur- 
veyor, and  who  is  now  dead,  and  had  no  in- 
terest, and  when  there  was  no  controversy 
about  the  beginning  or  other  boundaries  of 
the  Sandy  Bottom  tract  of  land,  pointed  out 
to  me  the  holly,  now  claimed  by  Mrs.  Sulli- 
van as  the  beginning  comer  of  the  Sandy 
Bottom  tract  of  land.  (It  was  the  common 
neighborhood  reputation  that  the  comer  At 
*A*  was  the  comer  of  Sandy  Bottom  and  the 
old  Duckinfield  comer.)*'  To  the  foregoing 
testimony  in  parenthesis  the  defendants  ob- 
jected; objection  overruled,  and  defendants 
excepted.  The  defendant  requested  the  court 
to  charge  the  Jury:  "If  the  Jury  believed  all 
the  evidence,  they  shall  answer  the  first 
issue  in  favor  of  the  defendants."  This  was 
refused,  and  defendant  Blount  excepted. 
There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

S.  A.  Newell,  of  Louisburg,  and  H.  W. 
Stubbs,  of  Williamston,  for  appellants.  Gay- 
lord  &  Gaylord,  of  Plymouth,  for  appellee. 

ALLEN,  J.  [1]  It  is  well  settled  in  this 
state  that  declarations  are  competent  as  to 
the  location  of  lines  and  corners  when  it  ap- 
pears: (1)  That  the  declarant  is  dead  at  the 
time  the  declaration  is  offered  as  evidence; 

(2)  that  the  declaration  was  made  before  a 
controversy  had  arisen  as  to  the  boundary; 

(3)  that  the  declarant  w,as  disinterested  at 
the  time  the  declaration  was  made.  Sasser 
V.  Herring,  14  N.  0.  340 ;  Bethea  v.  Byrd,  95 
N.  C.  311,  59  Am.  Rep.  240;  Hemphill  v. 
HemphiU,  138  N.  C.  604,  51  S.  B.  42. 

[2]  The  declarations  offered  in  evidence  by 
the  plaintiff  meet  every  requirement  of  the 
law,  as  they  are  declarations  of  deceased 
persons,  made  ante  litem  motam,  and  the 
declarants  not  only  had  no  interest  in  the 
Sandy  Bottom  tract  of  land,  the  boundaries 
of  which  are  in  controversy,  but  their  dec- 
larations were  against  interest,  as  it  would 
bave  been  advantageous  to  them  to  establish 
the  comer  at  the  figure  1,  instead  of  at  the 
letter  A,  as  their  lands  were  east  of  the  land 
of  the  plaintiff,  and  the  letter  A  is  east  of  the 
figure  1. 

The  fact  that  the  declarant  owns  an  ad- 
Joining  tract  of  land  does  not  render  the 
declarations  incompetent  (Bethea  v.  Byrd,  99 
N.  G.  309,  59  Am.  Rep.  240 ;  Lewis  v.  Lumber 
Go.,  113  N.  O.  55,  48  S.  E.  52),  unless  made 
in  his  own  interest;  Ohrisco  v.  Yow,  153  N. 
G.  435,  69  S.  E.  422.  There  is  no  confiict  be- 
tween these  authorities  and  Hagaman  v. 
Bernhardt,  162  N.  G.  381,  78  S.  E.  209,  reUed 
on  by  the  defendant,  as  in  the  latter  case  the 
declaration  was  excluded  upon  the  ground 
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that  the  declarant  was  pointing  out  his  own 
boundaries,  and  that  the  declaration  was  In 
his  own  Interest. 

[8]  It  Is  equally  well  settled  that  evidence 
of  common  or  general  reputation  is  competent 
In  the  location  of  private  boundary  If  (1)  the 
reputation  had  Its  origin  at  a  time  compara- 
tively remote,  and  (2)  existed  before  the  con- 
troversy, and  (3)  attached  Itself  to  some  mon- 
ument of  boundary,  or  natural  object*  or  Is 
supported  by  evidence  of  occupation  and  ac- 
quiescence tending  to  give  the  land  some  fix- 
ed or  definite  location.  Tate  v.  Southard, 
8  N.  C.  45;  Dobson  v.  Finley,  53  N.  C.  496; 
Yow  V.  Hamilton,  136  N.  C.  357,  48  S.  B. 
782 ;  Hemphill  v.  Hemphill,  138  N.  O.  604,  61 
S.  E.  42;  Lamb  v.  Copeland,  158  N.  C.  138, 
73  S.  B.  797. 

[4]  It  Is  true  the  expressions  "remote"  and 
"comparatively  remote"  are  Indefinite,  but, 
as  said  In  Lamb  v.  Copeland,  supra,  as  tiie 
principle  admitting  evidence  of  common  rep- 
utation "was  established  of  necessity,  when 
from  changing  conditions  and  the  absence  of 
permanent  monuments  better  evidence  of 
boundary  could  not  be  procured,  so  the  time 
may  vary  to  some  extent,  as  the  fbcts  and 
circumstances  may  show  that  the  necessity 
does  or  does  not  exist" 

In  Bland  v.  Beasley,  140  N.  G.  633,  53  S.  B. 
443,  It  was  held  that  a  reputation  having  Its 
origin  17  years  before  action  commenced  was 
not  sufficiently  remote,  and  In  Ricks  v.  Wood- 
ard,  159  N.  C.  648,  75  S.  E.  735,  the  same  rul- 
ing was  made  as  to  a  reputation  of  20  years, 
but  it  was  also  held  in  the  latter  case  that  a 
reputation  existing  for  40  or  50  years  was  re- 
mote within  the  meaning  of  the  law,  and 
that  when  evidence  of  such  reputation  is  in- 
troduced, it  is  competent  to  introduce  evi- 
dence of  a  common  reputation  for  a  shorter 
period  in  corroboration. 

Applying  these  principles,  the  evidence  as 
to  common  reputation  was  competent  It 
had  existed  for  40  years  or  more,  according 
to  one  witness,  and  before  any  controversy 
as  to  boundaries,  and  it  attached  itself  to  a 
natural  object — the  holly.  The  evidence  of 
the  other  witness,  Ange,  as  to  reputation, 
does  not  fix  the  time,  but  he  was  evidently 
speaking  of  a  remote  period,  and,  in  any 
event,  it  was  competent  as  corroborative  evi- 
dence. 

[8]  It  may  be  well  to  note  that  evidence  of 
reputation  only  applies  to  questions  of  bound- 
ry,  and  that  It  is  not  admissible  to  prove 
the  ownership  of  the  land.  Locklear  v.  Paul, 
163  N.  G.  338,  79  S.  B.  617.  In  other  words, 
it  is  permissible,  under  the  conditions  stated, 
to  prove  the  common  reputation  as  to  a 
comer  or  a  line,  but  not  as  to  who  is  the 
owner  of  the  land. 

The  instruction  prayed  for  was  properly 
refused,  as  there  was  ample  evidence  to  sup- 
port the  verdict  in  favor  of  the  plaintiff. 
No  error. 


a«5  N.  c.  4) 
ROBBRSON  T.  PLYMOUTH  LUMBER  00. 

(Supreme  Court  of  North  Garolina.     Feb.  18^ 

1914.) 

1.   BVIDENOB      (S     243*)  —  DEOLARATlOJXa     OF 

Agent— Admissibilitt. 

In  an  action  against  a  corporation  for 
breach  of  a  contract  to  keep  plaintifTs  rented 
boat  in  good  repair  and  return  her  in  good 
condition,  evidence  that  defendant's  general 
manager  of  logging  operation!  directed  H.  to 
inform  plaintiff  that  defendant  company  had 
decided  to  take  the  boat  and  that  it  would  pay 
therefor  every  two  weeks  and  would  keep  her 
in  good  repair  and  return  her  in  good  condi- 
tion, in  connection  with  proof  that  plaintiff 
accepted  such  arrangefiient,  was  admissible  to 
show  the  contract^  and  was  not  objectionable 
as  a  mere  declaration  of  an  agent  relating  to  a 
past  transaction. 

[Bd.   Note.— For  other  cases,  see   Evidence, 
Cent  Dig.  |{  908-916;    DeoDig.  |  243.*] 

2.  Principal  and  Agent  (|  173*)— Acts  of 
AoBNT— Ratification. 

Where  defendant's  general  manager  of  log- 
giog  operations  hired  a  boat  from  plaintiff  for 
use  in  carrying  defendant's  laborers  to  and 
from  their  work,  and  defendant  used  the  boat 
not  only  for  the  transportation  of  the  labor- 
ers, who  were  charged  25  cents  a  week  passage 
money,  but  also  for  transpordng  lognng  gear 
from  its  mill  to  the  woods,  and  also  mmished 
gasoline  to  run  the  boat  with,  there  was  evi- 
dence of  defendant's  ratification  of  the  agenfs 
contract  of   bailment. 


see    Prindpa) 
1;    Dec.  Dig. 


[Ed.  Note.— For  other 
and  Agent,  Gent  Dig.  Si 
S  173.»] 

3.  Bailment  (t  31*)  — Injttbt  to  Bahjbd 
Pbopebtt— Neqliobncb. 

Where  nlaintiff  let  his  boat  to  defendant 
for  hire,  and  defendant  employed  an  engineer 
who,  wnile  intoxicated,  ran  the  boat  oyer  an 
obstruction  in  the  river  and  damaged  her,  there 
was  sufficient  evidence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  SS  124-131 ;   Dec  Dig.  S  31.»] 

4.  Bailment  (f  14*)— Bailed  Pbopbbtt— Re- 
turn IN  Good  Repaib  —  Breach  of  Com- 
tbact. 

Where  a  contract  for  the  bailment  of  a 
boat  for  hire  provided  that  the  bailee  should 
keep  the  boat  in  good  repair  and  return  her 
in  good  condition,  plaintiff  was  entitled  to 
recover  for  damages  resulting  to  the  boat  by 
running  her  over  an  obstruction  in  the  river, 
without  proof  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §f  45-W;    Dec.  Dig.  §  14.*] 

Appeal  from  Superior  Court,  Martin  Gonn- 
ty;  Connor,  Judge. 

Action  by  E.  E.  Roberson  against  the  Ply- 
mouth Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

The  issues  submitted  to  the  Jury,  with  th^lr 
answers,  were  as  follows: 

(1)  Was  the  plaintiff's  boat  injured  by  the 
negligence  of  defendant  as  alleged?  Answa*: 
Yes. 

(2)  If  so,  what  damage  did  plaintiff  sus- 
tain?   Answer:  $250. 

Gaylord  &  Gaylord,  of  Plymouth,  fbr  ap- 
pellant H.  W.  Stubbs,  of  Willlamston,  for 
appellee. 


^For  other  cftses  see  same  topio  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Ko.  Series  ft  Rep'r  Ind 
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BROWN,  J.  The  action  is  to  recover  dam- 
ages for  failare  to  return  plalntlfTs  gas  boat 
in  good  condition.  The  defendant  denies  that 
it  hired  the  boat  or  that  it  was  injured  by 
its  negligence. 

[1]  The  defendant  excepts  to  the  ruling  of 
the  court  permitting  Thomas  Hopkins,  a  wit- 
ness for  plaintiff,  to  testify:  '^Later  Horton 
told  me  to  tell  Roberson  that  Plymouth 
Lumber  Company  had  decided  to  take  boat 
and  would  pay  every  two  weeks,  and  would 
keep  her  in  good  repair  and  return  her  in 
good  condition."  It  is  contended  that  the 
declaration  of  Horton  is  that  of  an  agent  re- 
lating to  a  past  transaction,  and  is  incompe- 
tent as  against  the  principal  under  the  rule 
laid  down  in  Styles  v.  Manufacturing  Co., 
80  S.  E.  417  (last  term);  Rumbough  v.  Imp. 
Co.,  112  N.  C.  752,  17  S.  B.  536,  34  Am.  St 
Rep.  528;  Southerland  v.  Railroad,  106  N. 
C.  105,  11  S.  E.  189;  and  other  similar  cases. 

The  declaration  of  Horton  is  not  the  re- 
cital of  a  past  occurrenca  It  was  the  con- 
tract itself,  made  with  plaintiff  Roberson 
through  the  mediation  of  Hopkins,  and  no 
other  contract  than  that  was  made.  Rober- 
son testifies:  ''Boat  was  rented  in  February, 
1911.  I  had  been  logging  up  river.  Horton 
bought  my  timber  and  O.  K.'d  statement 
I  would  take  statement  to  defendant  com- 
pany, who  would  pay  me.  I  accepted  con- 
tract of  rental  at  $2  per  week  as  conveyed  to 
me  by  Hopkins,  and  never  received  any  rent. 
My  boat  was  damaged  about  $350."  Horton 
was  the  general  manager  of  the  defendant's 
logging  business,  and  had  power  to  hire  and 
discharge  laborers,  and  to  fix  their  wages. 
The  boat  was  hired  for  the  purpose  of  carry- 
ing the  laborers  to  and  from  their  work. 

[2]  There  is  abundant  evidence  to  sustain 
the  position  that,  when  Horton  delivered  the 
message  to  Hopkins  to  be  given  to  the  plain- 
tiff, he  was  acting  for  the  defendant,  and 
witiiin  the  scope  of  his  agency.  The  contract 
as  thus  made  through  Hopkins  was  accepted 
by  the  plaintiff  and  the  boat  delivered  to  the 
defendant.  There  is  evidence  sufficient  to 
go  to  the  jury  that  the  defendant  ratified 
Horton's  contract  The  laborers  were  re- 
quired to  pay  25  cents  per  week  passage 
money,  and  that  sum  was  deducted  by  the 
defendant  from  their  pay.  Although  Horton 
testifies  that  he  hired  the  boat  as  a  personal 
transaction,  and  that  this  deduction  was 
made  for  his  benefit,  the  real  truth  of  the 
matter  was  eminently  a  question  for  the  jury. 
The  defendant  company  used  the  boat  in 
transporting  logging  gear  from  its  mlU  in  Ply- 
mouth to  the  woods  and  also  furnished  the 
gasoline  and  oil  to  run  the  boat  with.  We 
think  the  declaration  objected  to  was  com- 
petent as  made  in  the  scope  of  Horton's 
agency,  and  while  acting  for  the  defendant 
in  the  furtherance  of  its  business  and  comes 
within  the  rule  enunciated  in  Gazzam  v. 
Ins.  Co.,  155  N.  C.  341,  71  S.  B.  439,  Ann. 
Cas.  1912C,  362:  "Competency  of  the  declara- 


tions of  an  agent  of  a  corporation  rests  upon 
the  same  principle  as  the  declaration  of  an 
agent  of  an  individual.  If  they  are  a  nar- 
rative of  a  past  occurrence,  as  in  Smith  v. 
Railroad,  68  N.  O.  107,  and  Rumbough  v.  Im- 
provement Co.,  112  N.  C.  752  [17  S.  B.  536, 
34  Am.  St  Rep.  528],  they  are  incompetent; 
but  if  made  within  the  scope  of  the  agency 
and  while  engaged  in  the  very  business  about 
which  the  declaration  is  made,  they  are  com- 
petent" 

The  defendant  further  excepts  because  mo- 
tion to  nonsuit  was  denied. 

[3]  There  is  abundant  evidence  that  the 
only  contract  made  was  the  one  testified  to 
by  Hopkins,  and  accepted  by  the  plaintiff.  It 
is  in  evidence  that  the  engineer  Twiddy,  in 
the  employ  of  the  defendant,  was  in  charge 
of  the  boat  and,  being  drunk  at  the  time, 
carelessly  ran  the  boat  over  an  obstruction 
in  the  river  and  damaged  it.  This  is  suffi- 
cient evidence  of  negligence,  even  if  it  Is 
necessary  to  prove  negligence. 

[4]  But  under  the  contract  as  testified  to 
by  Hopkins,  it  is  only  necessary  to  prove  a 
breach  of  the  contract  viz.,  that  the  boat 
was  not  kept  in  good  repair  nor  returned  in 
good  condition,  and  there  is  abundant  evi- 
dence of  that 

No  error. 

(165  N.  C.  42) 

COLTRAIN  et  al.  v.  DENNIS  SIMMONS 
LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  18. 

1914.) 

1.  BviDENci!  (I  158*)— Best  Awn  SacoNnABT 
BvinsNCBH- Contents  of  Writings. 

The  court  properly  refused  to  permit  de- 
fendant to  ask  a  witness  as  to  what  land  his 
deed  covered;  the  deed  itself  being  the  best 
evidence. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  M  472,  473,  474%-504,  606^26; 
Dec.  Dig.  §  15a*] 

2.  Appeal  and  Erbob  (§  1052*)— Review— 
Habmless  Ebbob— Evidence. 

In  an  action  for  land,  error,  if  any,  in  re- 
fusing to  permit  a  witness  to  state  the  contents 
of  a  deed  was  harmless,  when  the  deed  itself 
was  subsequently  admitted. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4171-1177;  Dec  Dig.  9 
1052.*] 

8.  Witnesses  (|  150*)— Testimony  of  Pabty 
Intebested  Against  Repbesentative  of 
Insane  Person. 

In  an  action  for  land,  brought  by  a  wife 
claiming  under  the  deed  to  her  insane  husband, 
defendant  could  not  testify  as  to  a  conversation 
with  the  husband,  under  the  express  provisions 
of  Revisal  1905,  §  1631. 

[Bid.  Note.— For  other  cases,  see  Witnesses* 
Cent  Dig.  §§  500,  653-657 ;    Dec.  Dig.  §  150.*] 

4.  Evidence  (§  317*)— Heabsat. 

In  an  action  for  land  by  a  wife  claiming 
under  her  insane  husband,  the  court  properly 
refused  to  permit  defendant  to  testify  as  to  his 
conversation  with  a  son  of  the  insane  husband, 
in  which  he  had  told  the  son  of  a  conversation 
had  with  his  father,  before  becoming  insane,  in 
which  the  father  had  made  certain  statements 
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concerainjr  the  property  In  eontroversy,  becaiue 
it  was  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1174-1192;   Dec  Dig.  fi  317.*] 

5.  Witnesses  (I  138*)— Testimony  op  Pabtt 
Interested  Against  Rspbesentativb  of 
Insane  Person. 

In  an  action  for  land  brought  by  a  wife 
claiming  under  her  insane  husband,  the  court 
properly  refused  to  allow  defendant  to  testify 
as  to  a  conversation  with  the  insane  husband's 
son,  in  which  he  had  told  the  son  of  a  conver- 
sation had  with  his  father,  before  becoming  in- 
sane, in  which  the  father  made  certain  state- 
ments concerning  the  property  in  controversy, 
under  the  express  provisions  of  Revisal  1906, 
f  1631. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  574,  575 ;   Dec.  t>ig.  fi  188.*] 

6.  Ejectment  (8  110*>— Teiai.— iNSTBUOTioNa 

Where,  in  an  action  for  land,  plaintiff  did 
not  claim  title  by  possession,  but  under  her  deed. 
and  the  only  issue  was  as  to  whether  the  deed 
included  the  land  in  controversy,  the  court 
properlv  refused,  defendant's  request  to  charge 
that  "there  were  not  sufficient  acts  of  owner- 
ship to  show  dtle  by  possession,"  without  add- 
ing "provided  you  find  that  the  50-acre  tract 
is  not  covered  by  the  deed." 

[Bd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  319-826 ;   Dec  Dig.  fi  110.*] 

Appeal  from  Sapezlor  Court,  Martin  Coun- 
ty ;  Connor,  Judge. 

Action  by  Mary  F.  Coltraln  and  others 
against  the  Dennis  Simmons  Lumber  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeaL    Affirmed. 

H.  W.  Stnbbfl  and  Martin  &  Crltcher,  all  of 
WllUamston,  for  appellants.  Winston  &  Mat- 
thews, of  Windsor,  and  S.  J.  Everett,  of 
GreenvlUe,  for  appellees. 


CLARE,  0.  J.  This  is  an  action  of  tres- 
pass and  to  recover  possession  of  land.  Both 
parties  claim  under  a  common  source  of  title. 
It  is  admitted  that  the  plaintiffs  are  owners 
of  the  first  two  tracts  of  land  described  in 
the  deed  from  Biggs  and  Jones,  trustees,  to 
W.  H.  and  Ezum  Carstarphen,  by  virtue  of 
the  deed  to  them  from  the  heirs  of  the  said 
Carstarphens. .  The  sole  question  at  issue  is 
whether  the  deed  from  the  Carstarphen  heirs 
to  H.  A.  Coltraln  embraced  the  third  or  50- 
acre  tract  of  land  described  in  the  deed  from 
said  trustees.  All  the  evidence  is  to  the  fact 
that  the  50-acre  tract  of  land  was  timber 
land.  The  <Hriginal  answer  practically  ad- 
mitted that  the  deed  under  which  the  plain- 
tiffs claim  embraces  the  50-acre  tract,  and 
the  answer  sets  up  a  demand  for  reforma- 
tion on  the  ground  of  mutual  mistake,  or 
mistake  of  the  draftsman  in  drawing  the 
deed.  No  evidence  was  introduced  to  that 
effect,  and  the  sole  question  remains  whether 
the  deed  under  which  the  plaintiffs  claim  em- 
braces said  50-acre  tract 

Mary  F.  Coltraln,  the  plaintiff,  claims  un- 
der the  deed  from  her  husband,  H.  A.  Colt- 
rain,  who  \a  now  confined  as  a  lunatic  in  the 
asylum  at  Raleigh,  and  who  is  represented 

•Fbr  other  cases  see  same  topie  and  secUon  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key-Mo.  fieries  ft  Rep'r  XndaocM 


by  his  wife,  Mary  F.  Coltraln,  who  sues  as 
next  friend  and  also  in  her  own  behalf. 

[1,  2]  Exception  1  is  that  J.  L.  Coltraln, 
witness  for  the  plaintiff,  was  asked  on  cross- 
examinatl(Ni,  "Did  your  father  make  a  deed 
to  you?  Tes.  Did  the  deed  to  you  cover  part 
of  the  land  described  in  the  deed  to  your 
father?"  On  objection  the  last  question  was 
properly  ruled  out  The  deed  will  speak  for 
itself.  The  defendants  do  not  contend  that 
any  part  of  the  50-acre  tract  was  In  that 
deed.  And  indeed  they  deny  that  the  fa- 
ther ever  owned  that  tract  It  is  immaterial 
whether  any  of  the  other  lands  were  included 
in  the  deed  to  the  witness.  Besides,  the  er- 
ror, if  any,  was  cured  by  the  subsequent  ad- 
mission of  the  deed  itself  which  was  pat  in 
evidence  by  the  defendants. 

[3]  Exception  3.  S.  C.  Carstarphen,  one  of 
the  defendants,  was  asked,  "What  conversa- 
tion, if  any,  did  you  have  with  H.  A.  Coltraln 
some  time  after  execution  of  your  deed  to 
him,  relative  to  his  ownership  of  the  50-acrs 
tract  of  land,  or  any  act  of  possession  ex- 
ercised by  him?"  This  question  was  properly 
excluded  by  the  court  on  the  objection  ol 
the  defendant  H.  A.  Coltraln  was  insane^ 
and  the  plaintiff  Mary  F.  Coltraln  claims 
under  her  husband  and  also  sues  as  his  next 
friend.  Rev.  1631  excludes  this  testimony. 
Bunn  V.  Todd,  107  N.  a  267,  11  S.  H.  1043. 

[4,  8]  Exception  4.  The  defendant  O.  D. 
Carstarphen  was  asked,  "What  conversation, 
if  any,  Just  prior  to  the  institution  of  this 
action,  did  you  have  with  J.  L.  Coltraln,  son 
of  H.  A.  Coltraln,  in  which  you  informed  him 
of  a  prior  conversation  with  his  father,  in 
which  his  father  said  that  he  did  not  dalm 
the  50-acre  tract,  had  never  bought  it  and 
had  never  listed  it  for  taxation  or  paid  taxes 
thereon?"  This  question  was  properly  ex- 
cluded upon  objection  of  the  plaintiff.  The 
conversation  is  hearsay,  and  besides  Is  bar- 
red by  Rev.  {  1631. 

[8]  Exception  6.  The  court  declined  to 
charge  as  follows:  "There  are  not  sufllcient 
acts  of  ownership  upon  part  of  plaintiff  to 
show  title  by  possession/'  without  adding, 
''provided  you  find  that  the  50-acre  tract  is 
not  covered  by  the  deed  from  Carstarphen  to 
Coltraln.**  The  addition  was  proper.  There 
Is  no  claim  that  possession  had  ripened  into 
title,  but  the  foundation  of  the  action  is  the 
deed.  Title  being  out  of  the  state,  and  both 
parties  claiming  under  a  common  source  of 
title,  a  deed  covering  the  50-acre  tract,  thai 
possession  followed  the  true  title.  There 
was,  however,  evidence  of  xK>8seBslon  if  the 
plaintiff  had  been  put  to  show  seven  years' 
possession  under  a  deed  as  against  strangers. 
J.  L.  Coltraln  testified  that  his  f&ther  went 
into  iwssession  of  all  these  tracts  in  January, 
1899,  after  the  deed  was  made  to  him.  Bat 
whether  he  went  into  possession  or  not  makes 
no  difference  if  the  deed  covered  this  land, 
for  the  deed  under  which  the  plaintiff  dainui 
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was  executed  by  the  defeiulants  or  those  un- 
der whom  they  claim. 

Exceptions  2  and  5  are  to  the  refusal  of  the 
court  to  nonsuit,  in  which  there  was  no  error. 
There  was  evidence  that  the  50-acre  tract 
was  within  the  deed  to  Coltrain. 

The  contention  that  the  failure  of  the  50- 
acre  tract  to  bound  on  the  other  lands,  as 
described  in  the  deed,  is  a  fatal  defect  can- 
not be  sustained.  Bradshaw  y.  Ellis,  22  N.  O. 
20, 32  Am.  Dec.  68/^,  cited  Austin  t.  Austin,  160 
N.  O.  369,  76  S.  E.  272. 

No  error. 


(165  N.  C.  «D 

DRAINAGE  CX)M'RS  t.  BRETT  ENOI- 
NEBRINQ  &  CONTRACTING  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  18» 

1914.) 

1.  Drains    (8    14*)  —  Drainagb    Distbxot  — 
Bonds—Publication  of  Notice  of  Heab- 

INO. 

Under  Pub.  Laws  1909,  c.  442,  as  amended 
by  Pub.  Laws  1911,  c.  67,  requiring,  by  section 
15  of  the  former  act,  that,  after  the  filing  and 
acceptance  of  the  final  report  of  the  engineer 
and  viewers  in  a  proceeding  to  establish  a 
drainage  district  and  for  the  issuance  of  bonds, 
notice  of  the  time  of  hearing  objections  thereto 
shall  be  published  in  some  newspaper  of  general 
circulation  in  the  county  and  posted  at  the 
courthouse  and  at  five  conspicuous  places  in  the 
district,  and  in  view  of  section  87  of  the  former 
act  that  it  shall  be  liberally  construed  to  pro- 
mote drainage,  the  failure  to  make  such  publi- 
cation is  not  ratal  to  the  validity  of  the  bonds, 
where  no  newspaper  is  published  in  the  county. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  §9  5,  6 ;  Dec.  Dig.  §  14.*] 


2.  Drains    ($    14*)  —  Drainaob    Dibtbict  — 
Bonds— Waiver  of  Publication. 

Pub.  Laws  1909,  c.  442,  as  amended  by 
Pub.  Laws  1911,  c.  67,  requiring,  by  section  15 
of  the  former  act,  that  notice  of  the  hearing 
of  objections  to  the  engineer's  report,  in  a 
drainage  district  proceeding,  be  published  in 
some  newspaper  in  the  county,  was  waived 
where  all  persons  interested  or  parties  to  the 
proceedings,  in  an  endeavor  to  establish  the 
validity  of  the  bonds  and  compel  the  contract- 
ing company  to  accept  them,  acknowledged  in 
writing  that  they  had  actual  notice  of  the  time 
and  place  of  heanog  and  that  their  lands  were 
assessed  thereby,  especially  where  the  commis- 
aioners  complied  with  Pub.  Laws  1911,  c.  67, 

8  9,  10,  by  the  terms  of  which  all  parties  to 
e  proceeding  are  held  to  have  consented  to 
the  issuance  of  bonds. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  §§  6,  6 ;    Dec  Dig.  §  14.*] 

Appeal  from  Superior  Court,  Perquimans 
County;  Ferguson,  Judge. 

Submitted  controversy  between  the  Drain- 
age Commissioners  and  the  Brett  Engineer- 
ing &  Contracting  Company.  Judgment  for 
the  Commissioners,  and  the  Company  excepts 
and  appeals.    Affirmed. 

The  submission  is  to.  test  the  validity  of 
certain  drainage  bonds.  Issued  under  the  pro- 
visions of  chapter  442,  Pub.  Laws  of  1909,  as 
amended  by  chapter  67,  Pub.  Laws  of  1911, 
which  the  engineering  company  agreed  to  ac- 
cept in  payment  for  construction. 


It  is  admitted  by  the  parties:  '*That  all  of 
the  provisions  of  the  said  chapter  442,  Public 
Laws  of  1909,  and  of  chapter  67,  Public  Laws 
,of  1911,  pertaining  to  the  creation  and  estab- 
lishment of  drainage  districts  and  the  is- 
suance of  bonds,  have  been  complied  with, 
saving  only  in  this  single  respect,  to  wit: 
That  after  the  completion  of  the  final  report, 
and  after  the  same  had  been  filed  and  ex- 
amined by  the  court,  found  in  due  form  and 
in  accordance  with  the  law  and  accepted,  and 
the  date  fixed  by  the  court  for  the  final  hear- 
ing upon  the  report  in  accordance  with  the 
provisions  in  section  15  of  chapter  442,  Pub- 
lic Laws  of  1909,  the  notice  by  publication  in 
a  newspaper,  as  required  by  section  15,  was 
not  given ;  there  being  no  newspaper  publish- 
ed in  the  said  county  of  Perquimans.  Notice 
of  the  said  final  hearing  was  given  by  posting 
a  written  or  printed  notice  at  the  door  of  the 
courthouse  and  at  five  conspicuous  places 
throughout  the  district  for  more  than  two 
weeks  before  the  said  final  hearing,  and  dur- 
ing this  time  a  copy  of  the  said  final  report 
was  constantly  on  file  in  the  office,  of  the 
clerk  of  the  superior  court  of  Perquimans 
county  and  open  to  the  inspection  of  any 
landowner  or  other  person  interested  within 
the  district  That  notwithstanding  the  fail- 
ure to  publish  the  said  notice  in  a  newspaper, 
as  required  by  said  section  15  of  chapter  442, 
Laws  of  1909,  each  and  every  of  the  land- 
owners and  persons  interested  within  the  said 
drainage  district  had  actual  notice  of  the  date 
set  by  the  court  for  the  final  hearing  of  the 
said  report,  as  attested  by  the  admissions  of 
such  landowners  in  writing  hereto  attached.'* 

All  the  landowners  and  other  persons  in- 
terested file  a  paper  in  this  proceeding,  stat- 
ing: /*That  we  and  each  of  us  had  actual 
nofice  of  the  hearing  of  the  final  report  of  the 
viewers  and  engineer  appointed  in  the  above- 
entitled  matter  on  the  17th  day  of  Mar<jh, 
1913,  and  had  actual  notice  of  the  time  and 
place  that  said  hearing  was  to  take  place, 
and  that  our  lands  were  assessed  in  said  final 
report    This  the  15th  day  of  December,  1918." 

His  honor  held  that  the  bonds  were  valid, 
and  the  Engineering  &  Contractfng  Com- 
pany excepted  and  appealed. 

Small,  McLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant  J.  S.  Mc- 
Nider  and  Chas.  Whedbee,  both  of  Hertford, 
for  appellees. 

ALLEN,  J.  [1]  The  proceedings  leading  up 
to  the  issuing  of  the  bonds  conform  to  all  the 
requirements  of  chapter  442  of  the  Public 
Laws  of  1909,  as  amended  by  chapter  67  of 
the  Public  Laws  of  1911,  except  in  the  one 
particular  that,  after  the  final  report  of  the 
engineer  and  viewers  was  filed  and  accepted 
by  the  court,  notice  of  the  time  of  hearing  ob- 
jections to  the  report  was  not  published  in 
some  newspaper  of  general  circulation  in  the 
county,  in  addition  to  posting  a  notice  at  the 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  4  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezee 
80  S.E.— 57 


898 


80  SOUTHEASTERN  REPORTER 


0.C. 


courthouse  door  and  at  five  conspicuous 
places  In  the  drainage  dlstiict;  both  publi- 
cations being  required  by  section  15  of  the 
first  act.  Is  this  fatal  to  the  validity  of  the 
bonds?  We  think  not,  as  It  appears  that  no 
newspaper  is  published  In  the  county,  and 
there  Is  no  evidence  or  finding  that  one  pub- 
lished elsewhere  has  a  general  circulation 
there. 

The  act  applies  to  the  whole  state,  and  it 
provides  (section  37,  c.  442,  Laws  1909)  that 
it  "shall  be  liberally  construed  to  promote  the 
leveeing,  ditching,  draining  and  reclamation 
of  wet  and  overfiowed  lands";  and  if  we 
should  adopt  the  construction  contended  for 
by  the  engineering  company,  instead  of  pro- 
moting drainage  wherever  needed,  counties  in 
which  no  paper  has  a  general  circulation 
would  be  deprived  of  all  benefit  of  the  act, 
which  manifestly  was  not  the  Intention  of  the 
General  Assembly. 

[2]  If,  however,  there  is  a  defect  in  the 
service  of  the  notice,  we  are  further  of  the 
opinion  it  has  been  waived. 

All  persons  interested  are  parties  to  the 
drainage  proceeding  and  have  legal  notice 
of  every  step  taken  up  to  the  hearing  of  ob- 
jections to  the  final  report.  They  had  no- 
tice that  the  time  within  which  the  report 
would  be  filed  was  fixed  by  statute,  and  that 
within  a  ■  short  time  thereafter  objections 
would  be  heard,  and  Instead  of  filing  objec- 
tions, or  questioning  the  power  to  issue  the 
bonds,  they  file  a  paper  in  this  proceeding  on 
December  15,  1913,  after  full  knowledge  of 
all  the  facts,  acknowledging  that  they  had 
actual  notice  of  the  time  and  place  of  hearing 
the  final  report  on 'March  17,  1913,  and  that 
their  lands  were  assessed  in  the  report 

Only  one  construction  can  be  placed  on  this 
act  of  the  parties,  and  that  is  that  they  are 
endeavoring  to  aid  the  drainage  commission- 
ers to  establish  the  validity  of  the  bonds  and 
td  compel  the  engineering  company  to  accept 
them.  If  so,  they  could  not  hereafter  attack 
the  bonds  after  their  acceptance  because  of 
failure  to  publish  the  notice. 

Again,  the  Amendatory  Act  of  1911,  §f  9  and 
10,  provide  that:  '*In  case  the  total  cost  ex- 
ceeds an  average  of  twenty-five  cents  per 
acre  on  all  lands  in  the  district,  the  board  of 
drainage  conunlssloners  shall  give  notice  for 
three  weeks  by  publication  in  some  news- 
paper published  in  the  county  In  which  the 
district,  or  some  part  thereof,  is  situated,  if 
there  be  any  such  newspaper,  and  also  by 
posting  a  written  or  printed  notice  at  the 
door  of  the  courthouse  and  at  five  conspicu- 
ous places  in  the  district,  reciting  that  they 
propose  to  issue  bonds  for  the  payment  of  the 
total  cost  of  the  improvement,  giving  the 
amount  of  bonds  to  be  issued,  the  rate  of 
Interest  that  they  are  to  bear,  and  the  time 
when  payable.  Any  landowner  in  the  district 
not  wanting  to  pay  interest  on  the  bonds 
may,  within  fifteen  days  after  the  publication 


of  said  notice,  pay  to  the  county  treasurer 
the  full  amount  for  which  his  land  is  liable,  to 
be  ascertained  from  the  classification  sheet 
and  the  certificate  of  the  board  showing  the 
total  cost  of  the  improvement,  and  have  his 
lands  released  from  liability  to  be  assessed 
for  the  said  improvement;  but  such  land 
shall  continue  liable  for  any  future  assess- 
ment for  maintenance  or  for  any  increased 
assessment  authorized  under  the  law** — and 
that:  "Each  and  every  person  owning  land 
in  the  district  who  shall  fail  to  pay  to  the 
county  treasurer  the  full  amount  for  which 
his  land  is  liable,  as  aforesaid,  within  the 
time  above  specified,  shall  be  deemed  as  con- 
senting to  the  issuance  of  drainage  bonds, 
and  in  consideration  of  the  right  to  pay  his 
proportion  in  installments,  he  hereby  waives 
his  right  of  defense  to  the  payment  of  any 
assessments  which  may  be  levied  for  the 
payment  of  bonds,  because  of  any  irregulari- 
ty, illegality,  or  defect  in  the  proceedings 
prior  to  this  time."  This  provision  was  com- 
plied with  by  the  drainage  commissioners, 
and  by  its  terms  all  parties  to  the  proceedings 
are  held  to  have  consented  to  the  Issuing  of 
the  bonds. 
We  find  no  error.    Affirmed. 

(96  s.  c.  S?7> 

GLENN  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolfna.     Jan.  13, 

1914.) 

1.  Appeal  and  Ebbob  (§  1097^)~Law  of 
Case^Fact  or  Abandonhe;nt  of  Fobmke 
Appeal. 

Where  defendant,  by  leave,  abandoned  its 
appeal  from  an  order  striking  out  that  part  of 
defendant's  answer  pleading  the  unconstitution- 
ality of  Civ.  Code  1912,  §2574,  relating  to  the 
liability  of  connecting  carriers,  such  abandon- 
ment did  not  make  the  order  appealed  from  res 
judicata,  and  decide  the  question  of  the  consti- 
tutionality of  the  statute,  so  that  it  could  not 
be  raised  again-  on  appeal  from  a  judgment  for 
plaintiff  after  triaL 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4358-4368,  4427;  Dec 
Dig.  §  1097.*] 

2.  Cabbiebs  (f  219*)— Cabbla^gb  of  Goods- 
Limitation  OF  Liability— CoNsiDBBATioH. 

There  could  be  no  consideration  to  sustain 
a  provision,  in  a  contract  for  the  shipment  of 
live  stock,  delivered  to  defendant  by  the  Initial 
carrier,  that  neither  carrier  should  be  liable 
for  any  negligence  of  any  connecting  carrier: 
that  provision  being  forbidden  by  Code  1912,  | 
2574,  making  each  carrier  liable,  notwithstand- 
ing  any  contrary  stipulation  by  them  or  either 
of  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f i  950,  951 ;    Dec.  Dig.  9  219.*] 

8.  Costs  (8  172*)- Items— Attobney's  Fees. 
Except  where  suits  are  brought  on  special 
contracts  that  provide  for  attorney's  fees,  such 
fees  are  not  allowed  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  665-687;   Dec.  Dig.  §  172.*] 

4.  Cabbiebs  (§  180*)— Pbocebs  of  Law— Tak- 
ing Pbopebty— Adequate  Compensation. 
Civ.  Code  1912,  §  2574,  defining  connecting 
lines,  declaring  each  carrier  to  be  the  agent  of 
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the  other,  and  liable  on  the  contract  of  ship- 
ment to  tne  consignee  for  safe  and  speedy  trans- 
portation, and  section  2575,  providing  that  any 
connecting  carrier  held  liable  for  injury  to  a 
shipment  shall  have  a  right  of  recover/ against 
the  offending:  carrier  for  the  amount  of  any  loss, 
damage,  or  injury  it  has  been  compelled  to  pay, 
with  costs  of  suit,  are  not  unconstitutional  as 
a  deprivation  of  property  without  due  process 
of  law.  in  that  they  provide  no  adequate  com- 
pensation for  loss  of  time  in  defending  suits  or 
any  attorney's  fees,  since  adequate  compensa* 
tion  does  not  include  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  815-828 ;   Dec.  Dig.  |  180.*] 

5.  Trial  (J  139*)— Taking  Casb  from  Juby— 
Presumption. 

Where  a  presumption  of  law  arises,  and 
there  is  some  testimony  to  rebut  it,  it  is  for  the 
jury,  and  not  for  the  court,  to  determine  upon 
which  side  rests  the  weight  of  evidence. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dk.^Sf  832,  833,  338-^1,  365;    Dec  Dig.  f 

6.  CouMERCE  (S  61*)— Connecting  Carriers 
— Liability—Statutes— Vau  dity. 

Civ.  Code  1912,  §  2574,  defining  connecting 
carriers,  and  *makin^  each  carrier  the  agent  of 
its  connecting  carrier,  and  providing  that  a 
through  contract  of  shipment  shall  be  the  con- 
tract of  each  carrier  who  shall  be  liable  to  the 
consignee  upon  any  contract  made  by  any  con- 
necting carrier  as  to  shipments  entirely  within 
the  state,  is  constitutionaL 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  81-84.  89;   Dec.  Dig.  {  61.»] 

7.  Carriers  (S  219*)— Carriage  or  Goods- 
Limitation  OF  Liabiuty  —  Effect  of 
Pleading— Contract. 

Plaintiff,  in  an  action  against  a  terminal 
carrier  for  injury  to  a  shipment  of  cattle  by 
delay  and  rough  handling,  by  pleading  the  con- 
tract of  shipment  providing,  in  violation  of  the 
express  provision  of  Code  1912,  {  2574,  that 
neither  of  the  connecting  carriers  should  be  lia- 
ble for  the  negligence  of  the  other,  was  not 
thereby  bound  by  such  provision,  since  the  car- 
rier could  claim  no  right  under  it 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §f  950,  951 ;  Dec.  Dig.  §  219.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  DiUon  County;  Thos.  S.  Sease,  Judge, 

Action  by  R.  G.  Glenn  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Henry  Buck,  of  Marion,  and  F.  L.  Willcox, 
of  Florence,  for  appellant  Joe  P.  Lane  and 
L.  B.  Uaselden,  both  of  Dillon,  for  respond- 
ent. 

FRA8ER,  J.  This  Is  an  action  for  injury 
to  cattie  shipped  from  Chester,  S.  C,  to 
Latta,  S.  C.  The  injury  is  said  to  have 
been  occasioned  by  delay  and  rough  handling 
on  the  way.  The  cattle  were  delivered  to 
the  Southern  Railway  at  Chester,  and  by  it 
transported  to  Columbia,  and  at  Columbia 
delivered  to  the  Atlantic  Coast  Line  Railroad 
Company,  appellant 

The  appellant  denied  that  the  cattie  were 
injured  or  delayed  through  any  of  its  agents 
and  servants,  but  that  the  delay  or  injury, 
If  any,  was  caused  by  the  Southern  Railway, 
and  that  it  Is  not  responsible  for  the  acts  of 


Its  connecting  line,  notwithstanding  the  pro- 
visions of  section  2574  of  the  Code  of  1912, 
inasmuch  as  that  section  is  unconstitutional. 

A  motion  was  made  before  Judge  Gage  to 
strike  out  that  portion  of  the  answer  that 
pleaded  the  unconstitutionality  of  this  sec- 
tion. He  granted  the  motion.  From  this 
order,  appellant  appealed.  After  the  return 
was  filed  in  this  court,  the  appellant  moved 
this  court  for,  and  obtained,  an  order  declar- 
ing the  appeal  abandoned.  That  appeal  rais- 
ed the  question  as  to  the  constitutionality  of 
this  statute.  The  case  was  then  tried  in  the 
circuit  court,  and  a  Judgment  was  rendered 
in  favor  of  the  plaintiff. 

[1]  This  appeal  is  from  Judge  Gage's  or- 
der, and  also  from  the  ruling  of  Judge  Sease, 
who  tried  the  case.  The  respondent  claims 
that,  the  appeal  from  Judge  Gage's  order 
having  been  perfected,  and  then  abandoned 
the  order  of  Judge  Gage  became  res  adjudl- 
cata,  and  decided  the  question  of  the  consti- 
tutionality of  the  statute  so  far  as  this  case 
is  concerned,  and  cannot  be  raised  again.  It 
is  not  questioned  that  the  defendant  would 
have  had  the  right  to  await  the  Judgment  in 
the  circuit  court,  and  then  appeal  from  the 
order  of  Judge  Gage;  but,  inasmuch  as  the 
defendant  perfected  his  appeal,  and  then 
abandoned  it,  the  order  was  res  adjudicata. 
The  record  shows  that  there  were  two  no- 
tices given,  one  by  appellant  to  be  allowed  to 
abandon,  and  the  other  by  the  respondent 
to  dismiss  the  appeal.  If  this  court  had  dis- 
missed the  appeal,  it  might  have  had  the 
effect  claimed;  but  this  court  allowed  the 
appellant  to  abandon  his  appeal,  and  the 
questions  wUl  be  considered. 

The  following  are  the  exceptions: 

[2]  I.  Exception  1:  "Because  his  honor. 
Judge  Gage,  erred,  it  is  respectfully  sab- 
nutted,  in  refusing  to  hold  that  section  2674 
does  not  apply  to  the  contract  of  shipment 
in  this  case,  which  was  based  upon  a  valua- 
ble consideration,  to  wit,  a  reduction  in 
freight  rate." 

The  section  is  as  follows:  '*AU  conunon 
carriers  over  whose  transportation  lines,  or 
parts  thereof,  any  freight,  baggage  or  other 
property  received  by  either  of  such  carriers 
for  tturough  shipment  or  transportation  by 
such  carriers  on  a  contract  for  through  car- 
riage, recognized,  acquiesced  in  or  acted  upon 
by  such  carriers,  shall  in  this  state,  with  the 
respect  to  the  undertaking  and  matters  of 
such  transportation,  be  considered  and  con- 
strued to  be  connecting  lines,  and  be  deemed 
and  held  to  be  the  agents  of  each  other,  each 
the  agent  of  the  others,  and  all  the  others 
the  agents  of  each,  and  shaU  be  held  and  be 
deemed  to  be  under  a  contract  with  eadi 
other  and  with  the  shipper,  owner  and  con- 
sigmees  of  such  property  for  the  safe  and 
speedy  through  transportation  thereof  from 
point  of  shipment  to  destination;  and  such 
contract  as  to  the  shipper,   owner  or  con- 
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slgnee  of  such  property  shall  be  deemed  and 
held  to  be  the  contract  of  each  of  such  com- 
mon carriers;  and  In  any  of  the  courts  of 
this  state,  any  through  Mil  of  lading;  way- 
bill, receipt,  check  or  other  instrument  Is- 
sued by  either  of  such  carriers,  or  other 
proof  showing  that  either  of  them  has  re- 
ceived such  freight,  baggage  or  other  prop- 
erty for  such  through  shipment  or  transpor- 
tation, shall  constitute  prima  fade  evidence 
of  the  subsistence  of  the  relations,  duties  and 
liabilities  of  such  carriers  as  herein  defined 
and  prescribed,  notwithstanding  any  stipula- 
tions or  attempted  stipulations  to  the  con- 
trary by  such  carriers,  or  either  of  them." 

There  can  be  no  consideration  to  sustain 
a  provision  in  a  contract  when  that  provision 
is  forbidden  by  law.  This  exception  is  over- 
ruled. 

[8,4]  II.  Exception  2:  "Because  his  hon- 
or, Judge  Gage,  erred,  it  Is  respectfully  sub- 
mitted, in  granting  plaintifTs  motion,  and  in 
refusing  to  hold  section  2574  unconstitution- 
al and  void,  in  that  said  section,  as  applied 
to  this  action,  is  in  contravention  of  arti- 
cle 1,  9  6,  of  the  Constitution  of  South  Caro- 
lina, and  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  in  that 
said  section  deprives  defendant  of  the  right 
of  contract,  and  deprives  it  of  property  with- 
out due  process  of  law,  making  it  responsi- 
ble for  the  debts  and  liabilities  of  another 
without  giving  it  adequate  redress  against 
such  other." 

Exception  8:  "Because  his  honor.  Judge 
Gage,  erred,  it  Is  respectfully  submitted.  In 
refusing  to  hold  that  section  2574,  construed 
with  section  2575,  is  In  contravention  of  said 
section  of  the  Constitution  of  South  Caro- 
lina €Uid  the  Constitution  of  the  United 
States,  in  that  said  section,  while  purporting 
to  make  the  carrier  really  at  fault  responsi- 
ble to  defendant,  yet  they  together  deprive 
defendant  of  its  property  without  due  process 
of  law,  in  that  no  provision  is  therein  con- 
tained whereby  defendant  can  obtain  compen- 
sation for  its  loss  of  time  in  defending  suit 
against  it,  or  the  expense  of  defending  such 
suit,  and  its  attorney's  fees." 

Section  2575  provides  an  action  against  the 
offending  carrier.  The  only  inadequacy  com- 
plained of  is  for  loss  of  time  in  defending  an 
action,  and  for  attorney's  fees.  Except  in 
cases  where  suits  are  brought  on  special  con- 
tracts that  provide  for  attorney's  fees,  these 
things  are  never  allowed  in  this  state.  It 
would  be  dangerous  doctrine,  especially  to 
appellant,  for  this  court  to  say  that  adequate 
compensation  included  attorney's  fee&  This 
exception  is  overruled. 

III.  Exception  4:  "Because  his  honor. 
Judge  Sease,  erred,  it  is  respectfully  sub- 
mitted, in  not  granting  defendant's  motion 
for  a  direction  of  verdict  on  the  first  four 
grounds  stated  therein,  it  being  resi)ectfully 
submitted  that  section  2574  of  volume  1  of 
the  Code  of  1912'  is  unconstitutional,  null. 


and  void  as  applied  to  a  shipment  under  a 
contract  such  as  that  proved  in  this  case,  for 
the  reasons  set  forth  in  the  first  three  ex- 
ceptions hereinabove,  and  in  that  the  testi- 
mony conclusively  shows,  and  no  other  in- 
ference can  be  drawn  from  it,  that  there  was 
no  delay  with  the  defendant,  and  no  rough 
handling  or  damage  done  by  defendant." 

Exception  5:  "That  his  honor.  Judge 
Sease,  erred  it  Is  respectfully  submitted,  in 
not  holding  the  said  section  of  the  Code  un- 
constitutional, for  the  reasons  hereinbefore 
stated  in  these,  exceptions,  and  that  only 
one  Inference  can  be  drawn  from  the  testi- 
mony, to  wit,  that  there  was  no  delay  in  the 
transportation  of,  or  damage  done  to,  the 
car  load  of  cattle  by  the  defendant,  and 
erred,  it  is  respectfully  submitted,  in  not 
holding  this  a  complete  defense  to  plaintlfl*B 
cause  of  action." 

Exception  6:  "Because  his  honor.  Judge 
Sease,  erred,  it  Is  respectfully  submitted,  in 
not  holding  that,  even  if  the  said  section  of 
the  Code  is  constitutional,  that  the  allega- 
tions of  the  complaint  in  this  case,  the  plain- 
tiff having  seen  fit  to  allege,  in  paragraph. 
9  of  his  second  cause  of  action,  'that  said 
contract  for  shipment  was  over  the  lines  of 
two  or  more  common  carriers,  the  defendant 
being  one  of  them  and  terminal  carrier,  that 
said  contract  provided  in  effect  that  the  re- 
sponsibility of  each  of  said  carriers  should 
cease  upon  delivery  to  its  connecting  line  of 
said  cattle  in  good  order,  that  the  defendant 
received  said  cattle  under  the  terms  of  said 
contract,'  conclusively  bind  plaintiff  to  the 
validity  of  said  contract;  and,  the  testimony 
conclusively  showing,  as  it  does  in  this 
case,  and  it  being  possible  to  draw  only  one 
inference  from  it,  that  there  was  no  delay 
or  damage  to  the  shipment  by  defendant,  the 
defendant  was  entitled  to  a  direction  of  ver- 
dict upon  and  under  the  allegation  of  said 
paragraph  9  of  the  second  cause  of  action 
stated  in  the  complaint,  and  as  stated  in 
defendant's  fifth  ground  for  motion  to  direct 
verdict" 

Exception  7:  "Because  his  honor.  Judge 
Sease,  erred,  it  is  respectfully  submitted,  in 
refusing  defendant's  request  to  charge,  in 
that  the  contract  of  shipment  in  this  case 
was  based  upon  a  valuable  consideration,  to 
wit,  a  reduction  in  freight,  and  contained  the 
provision,  *that  neither  of  the  cartlers  over 
whose  lines  said  live  stock  should  be  trans- 
ported should  be  responsible  or  liable  for 
any  action,  omission,  or  negligence  of  any 
other  carrier  over  whose  lines  said  live  stock 
might  be  transported,'  that  said  section  of 
the  Code  does  not  apply  to  contracts  of  this 
nature,  signed  by  both  consignor  and  de- 
fendant, and,  even  if  it  does,  it  Is  uncon- 
stitutional, null,  and  void,  and,  even  if  con- 
stitutional, plaintiff  having  alleged  it  as  a 
valid  contract  is  bound  by  his  allegations* 
and  could  not  recover." 

[6]  (a)  As  to  the  position  that  only  one 
Inference  can  be  drawn^  this  objectloB  cannot 
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be  sastained.  Lowry  y-  Ballxoad  Co.,  92  6. 
G.  42,  75  S.  E.  280:  ''It  has  been  held,  where 
a  presumption  of  law  arises,  and  there  is 
some  testimony  to  rebut  this  presumption,  it 
is  for  the  jury,  and  not  for  the  court,  to  de- 
termine upon  which  side  rests  the  weight*' 
See,  also,  McLeod  t.  Railroad,  83  S.  a  71» 
76  S.  E.  19,  705. 

[6]  (b)  As  to  the  constitutionality  of  sec- 
tion 2574,  it  is  said,  in  Reynolds  &  Croft  v. 
Railway,  81  S.  C.  387,  62  S.  E.  446:  "This 
statute  has  been  held  constitutional  as  to 
shipments  entirely  within  the  state."  Ven- 
ning y.  A.  C.  L.  R.  R.  Co.,  78  S.  C.  42,  58 
S.  E.  983,  12  (L.  R.  A.  (N.  S.)  1217,  125  Am. 
St  Rep.  768.  This  shipment  was  entirely 
within  this  state. 

[7]  (c)  As  to  the  position  that,  inasmuch 
as  the  plaintifT  pleaded  the  contract,  it  is 
bound  by  all  of  Its  provisions.  This  position 
cannot  be  sustained.  We  have  been  fur- 
nished with  no  authority,  and  we  know  of 
Bone,  which  holds  a  man  can  claim  no  right 
under  a  contract  tiiat  contains  a  void  pro- 
vision. The  statute  provides  that  the  liability 
exists  notwithstanding  a  provision  to  the 
contrary.    This  is  Just  the  case  before  u& 

The  Judgment  is  affirmed. 

OART,  0.  J.,  and  HXDRl'CK  and  WATTS, 
JJ.,  concur. 

a^l  Oa.  123) 

TURNER  et  aL  v.  TIDWELL. 
(Supreme  Court  of  Georgia.     Dec.  12,  1913.) 

(8yXlabu%  hy  the  Court,) 

1.  Covenants  (§  118*)--Agtion  fob  Bbkaoh 
— bubden  op  fboof. 

In  an  action  for 'a  breach  of  a  covoiant 
ol  warranty  of  title  to  land,  the  burden  is  np- 
on  the  plaintiff  to  show  eviction  by  reason  of  a 
paramoant  outstanding  title.  McMnllen  v.  But- 
ler. 117  Oa.  846,  45  8.  B.  258;  Civ.  Code 
1910,  9  4197. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §{  211-215 ;   DecTDig.  8  118.*] 

2.  Covenants  (§  134*)— Action  fob  Bbeagh 

— DiBJCCTION  OF  VEBDIOT. 

Accordingly,  where  suit  was  brought  by  the 
covenantee  against  the  covenantors  to  recover 
damages  for  the  alleged  breach  of  the  covenant 
of  warranty  of  title  to  a  tract  of  land  purchased 
from  the  covenantors,  and  on  the  trial  of  the 
case  the  covenantee  offered  in  evidence  a  judg- 
ment of  nonsuit  in  a  former  suit  brought  by 
the  covenantee  against  third  persons  in  posses- 
sion and  claiming  to  own  the  land,  as  evidence 
tending  to  show  his  eviction  and  i)aramount 
outstanding  title,  and  no  other  evidence  was 
offered  by  the  covenantee  tendius  to  show  par- 
amount outstanding  title,  and  It  did  hot  ap- 
pear that  the  covenantors  were  vouched  into 
court  in  the  former  suit,  and  thereby  had  op- 
portunity to  defend  the  title  they  had  warrant- 
ed, it  was  error  for  the  court  to  direct  a  ver- 
dict for  the  covenantee.  Bums  v.  Vereen.  132 
Oa.  349,  64  S.  E.  113 ;  Haines  v.  Fort,  93  Ga. 
24  (3).  18  S.  E.  994 ;  Civil  Code,  I  5926.  And 
see  Morgan  v.  Haley,  107  Va.  331,  58  S.  E. 
604.  13  L  R.  A.  (N.  S.)  732,  122  Am.  St  Rep. 
846,  13  Ann.  Cas.  204. 

[Ed.  Note.~For  other  cases,  see  Covenants, 
Cent.  Dig.  fi  268 ;   Dec.  Dig.  f  134.^] 


Error  from  Superior  Court,  Paulding 
County ;  Price  Edwards,  Judge. 

Action  by  J.  S.  Tidwell  against  Mrs.  M.  E. 
Turner  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed.  > 

[1,  Z]  J.  S.  Tidwell  brought  suit  in  the 
court  below  against  Mrs.  M.  E.  Turner  and 
N.  C.  Turner,  alleging,  in  substance,  that  the 
defendants  conveyed  to  him  the  lot  of  land 
in  controversy,  and  that  when  he  sought  to 
enter  and  take  possession  he  found  R.  F.  and 
Rosa  Turner  in  possession.  At  the  time  of 
the  making  of  the  deed  by  M.  B.  and  N.  C. 
Turner  to  the  plaintiff,  R.  F.  and  Rosa  Turn- 
er had  the  lawful  right  to  the  possession  of 
the  premises  by  "an  older  and  better  [para- 
mount] title,"  and  they  held  the  premises 
adverse  to  the  plaintiff,  and  still  hold  him  out 
of  possession,  etc.  ^  The  suit  was  brought  for 
breach  of  warranty;  plaintiff  la3ring  his 
damages  at  $500.  Defendants  denied  any  lia- 
bility to  the  plaintiff,  and  averred  that  M.  E. 
Turner  is  a  feme  covert,  the  wife  of  N.  0. 
Turner,  and  that  the  execution  of  the  deed 
upon  which  the  plaintiff  sued  for  breach  of 
warranty  was  made  in  settlement  of  the  deed 
of  her  husband,  and  not  for  a  debt  of  her 
own.  They  denied  the  allegations  that  R.  F. 
and  Rosa  Turner  had  paramount  title  at  the 
date  of  the  execution  of  the  deed  from  the 
defendants  to  the  plaintiff.  They  did  not 
employ  counsel  to  assist  them  in  defending 
the  suit  The  case  went  to  trial,  with  sub- 
mission of  evidence.  The  testimony  of  the 
plaintiff  tended  to  show  that  he  bought  the 
land  from  the  defendants.  After  obtaining 
deed  from  them,  he  found  R.  F.  and  Rosa 
Turner  in  possession  of  it,  and  he  was  re- 
fused possession.  He  brought  suit  against 
them  to  recover  tiie  land,  and  had  a  trial 
on  December  20,  1905,  with  respect  to  which 
he  testified :  "Mr.  and  Mrs.  Turner  [defend- 
ants in  the  present  suit]  were  here;  they 
were  here;  they  were  my  witnesses;  they 
were  present  in  the  courthouse  in  the  trial  of 
the  case,  and  were  sworn  and  took  the  stand 
as  witnesses."  Plaintiff  put  in  evidence  a 
deed  from  the  defendants  to.  himself,  con- 
veying the. land  in  dispute,  with  warranty 
of  title,  and  also  the  following  order :  "Pauld- 
ing Superior  Court,  August  Adjourned  Term, 
1905.  J.  S.  Tidwell  T.  R.  F.  and  Rosa  Turner. 
Complaint  for  land.  After  hearing  the  evi- 
dence of  plaintiff,  it  is  ordered  by  the  court 
that  the  case  be  nonsuited,  and  that  the 
plaintiff  pay  the  costs  of  suit.  This  December 
20,  1905.  George  F.  Gober,  J.  S.  C,  presid- 
ing." Defendants  offered  evidence  tending 
to  show  title  in  themselves,  and  sale  of  the 
land  under  tax  execution  against  N.  C.  Turn- 
er, with  sheriff's  deed  to  AUgood,.  Allgood  to 
Bartlett,  and  Bartlett  to  M.  E<  Turner.  There 
was  some  conflict  of  evidence  as  to  whether 
there  was  a  contract  of  the  wife,  M.  E.  Turn- 
er, to  settle  the  debt  of  her  husband  by  the 
sale  and  transfer  of  the  land  to  her,  and  as 
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to  the  amount  M.  E.  and  N.  C.  Turner  were 
to  get  for  it  The  court  directed  a  verdict 
for  the  plaintiff,  and  the  defendants  except- 
ed. There  was  a  motion  to  dismiss  the  writ 
of  error ;  but  it  is  without  merit 

A.  L.  Bartlett  and  A.  J.  Camp,  both  of 
Dallas,  for  plaintiffs  in  error.  J.  S.  James, 
of  DouglasTllle,  for  defendant  in  error. 

HILL,  J.  Judgment  reversed.  AU  the 
Justices  concur. 

(14  Qa.  App.  S66) 

PRESSLEY  et  al.  v.  McLANAHAN  BROS. 

(No.    5210.) 

(Court  of  Appeals  of  Georgia.     Jan.  20,  1014. 
On  Motion  for  Rehearing,  Feb.  4,  1914.) 

(SyllahUM  by  the  Court.) 

Sales  (f  479*)--Oondition'al  Salb—Saub  on 
Default— VALIDITY— Nbcessity  of  Tendeb 

— VOIDANCB. 

Where  a  conditional  bill  of  sale  confers  up- 
on the  vendor  the  power  to  sell  the  property  up- 
on default  in  the  payment  of  the  purchase  price 
after  notice  to  the  vendee,  and  on  such  default, 
after  due  notice,  he  sells  the  property  as  agent 
of  the  vendee,  and  himself  becomes  the  pur- 
chaser, the  sale  to  himself,  if  free  from  fraud, 
is  not  void,  but  only  voidable  at  the  option  of 
the  vendee.  Before  such  a  sale  can  be  avoided, 
the  vendee  must  tender  payment  of  the  debt 
secured  by  the  property  in  question. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  If  141S-1432,  1434>1438;  Dec  Dig.  | 
479.*] 

Error  from  City  CJourt  of  Elberton;  C^. 
C.  Grogan,  Judge. 

Action  by  McLanahan  Bros,  against  R.  S. 
Pressley  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Affirmed, 
and  rehearing  denied. 

W.  D.  Tutt,  of  Elberton,  for  plaintiffs  In 
error.  Ward  &  Payne,  of  Elberton,  for  de- 
fendants in  error. 

RUSSELL,  C.  J.  McLanahan  Bros,  sued 
Pressley  and  others  for  the  unpaid  balance 
alleged  to  be  due  upon  a  certain  promissory 
note.  The  note  was  given  for  the  purchase 
price  of  two  mules.  Title  to  the  mules  was 
retained  by  McLanahan  Bros,  under  the  pro- 
Yisions  of  the  Code,  and  the  note  also  con- 
tained the  stipulation  that  the  possession  of 
the  purchasers  should  be  unlawful  after  the 
maturity  of  the  debt,  and  the  vendors,  or 
their  agents,  might  take  possession  of  the 
property  without  due  process  of  law.  A  fur- 
ther stipulation  of  the  contract  provided  that 
it  McLanahan  Bros,  or  their  assigns,  should 
take  possession  of  the  property,  or  any  of  it, 
they  might  sell  it  at  public  outcry,  after  ten 
days'  notice  in  writing  of  the  time  and  place 
of  sale  had  been  given  to  the  purchasers,  and 
that  the  proceeds  of  the  sale  should  be  applied 
to  the  payment  of  the  debt.  It  was  agreed  in 
the  note  that  If  there  was  any  surplus  in  ex- 
cess of  the  debt,  from  the  proceeds  of  the  sale, 
it  should  be  paid  to  the  makers  of  the  in- 


strument, but  it  was  also  provided  that  if 
the  property  did  not  bring  enough  at  such 
public  sale  to  pay  the  debt,  the  makers  would 
be  liable,  under  the  contract,  for  any  balance 
remaining  unpaid.  The  note  is  for  $512.50. 
One  hundred  dollars  was  paid  upon  It  in 
cash.  Thereafter,  McLanahan  Bros.,  under 
the  power  conferred  in  the  instrument,  took 
possession  of  the  mules,  gave  the  vendees, 
Pressley  and  others,  the  required  notice  in 
writing,  and,  under  the  authority  to  sell, 
conferred  by  the  contract,  exposed  tiie  prop- 
erty to  public  sale,  and  the  vendors  them- 
selves purchased  the  mules  for  the  sum  of 
$275,  which  was  entered  as  a  credit  upon 
the  note,  and  sued  the  defendants  for  $170.13, 
the  unpaid  balance  of  the  note.  Upon  the 
trial  the  defendants  pleaded  that  the  con- 
tract had  been  rescinded  by  the  plaintiffs' 
retaking  possession  of  the  mules,  and  the 
consequent  failure  of  consideration.  The  de- 
fendants, in  their  answer,  insisted  that,  not 
only  are  the  defendants  not  liable  upon  the 
note,  but  that  the  plaintiffs,  having  rescinded 
the  contract  by  retaking  the  mules,  were  in- 
debted to  the  defendants  in  the  sum  of  $25, 
as  the  difference  between  the  sum  of  $75, 
which  was  alleged  to  be  the  reasonable  hire 
of  the  mules  while  they  were  in  the  posses- 
sion of  the  defendants,  and  the  sum  of  $100, 
which  had  been  paid  to  the  plaintiffs  by  the 
defendants,  and  for  which  the  defendants, 
because  of  the  plaintiffs'  rescission  of  the  con- 
tract, had  received  no  consideration  other 
than  the  use  of  the  mules.  Upon  the  conclu- 
sion of  the  evidence  the  Judge  directed  a 
verdict  in  favor  of  the  plaintiffs  for  the  un- 
paid balance  appearing  from  the  note,  and 
exception  is  taken  to  this  Judgment. 

The  court  did  not  err  in  directing  the  ver- 
dict If  the  plaintiffs  had  retaken  the  mules, 
and  retained  possession  without  exercising 
the  power  of  sale  conferred  by  the  vendees, 
and  had  disposed  of  them  at  a  private  sale, 
or  otherwise  converted  them  to  their  own 
use,  it  is  apparent  that  this  would  have  evi- 
denced a  rescission.  But  the  plaintiffs 
promptiy  availed  themselves  of  the  power  of 
sale  which  had  been  conferred  upon  them  by 
the  makers  of  tiie  note.  It  is  undisputed 
that  they  gave  the  defendants  the  10  days* 
notice  in  writing.  The  sale  was  open  and 
public.  It  was  within  the  power  of  the  de- 
fendants to  buy  the  mules,  or  to  procure  oth- 
ers to  buy  them  in  for  them,  if  there  was 
any  danger  of  the  property  being  sold  below 
its  value.  There  can  be  no  question  that  the 
fact  that  the  plaintiffs  retook  possession  of 
the  mules  and  had  them  sold  would  not 
amount  to  a  rescission,  if  any  persons  other 
than  the  plaintiffs  had  purchased  tlie  mules. 
In  other  words,  the  sale  could  not  be  attack- 
ed if  a  stranger,  wholly  disconnected  with 
McLanahan  Bros.,  had  bought  the  mules  for 
himself.  But  it  is  insisted  that  since  one 
of  the  members  of  the  firm  of  McLanahan 
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Bros,  purchased  the  mnles,  the  sale  was  void, 
and,  as  a  result,  that  the  retaking  of  posses- 
sion by  McLanahan  Bros,  amounted  to  a 
rescission.  Conceding,  without  more,  that  the 
mules  were  purchased  by  McLanahan  Bros., 
we  cannot,  under  the  evidence  in  the  record, 
hold  that  the  sale  was  void.  It  is  true  that 
in  conducting  the  sale,  under  the  power  con- 
ferred by  the  instrument  in  this  case,  Mc- 
Lanahan Bros,  became  the  agents  of  the  mak- 
ers of  the  note,  and  it  is  a  general  rule,  well 
recognissed,  that  one  who  conducts  a  sale  in 
any  fiduciary  capacity,  cannot  both  sell  and 
buy  at  his  own  sale.  He  cannot  be  at  once 
the  representative  of  another  and  the  repre- 
sentative of  his  own  interests.  But  it  is  well 
settled  that  in  such  a  case  as  that  now  be- 
fore us  the  sale  is  not  absolutely  void.  The 
holder  of  the  note — ^the  vendor  and  the  origi- 
nal owner  of  the  personal  property — who  has 
reserved  title  thereto  as  security  for  his  debt 
has  himself  interests  to  be  protected.  It 
may  be  that  the  property  to  be  sold  is  the 
only  property  to  which  he  can  look  for  pay- 
ment of  his  debt,  for  his  debtor  may  be 
wholly  insolvent  He  should  not  be  required 
to  stand  idly  by,  being  prohibited  to  bid,  and 
see  chattels  of  value  purchased  by  others 
far  below  their  worth,  and  the  only  security 
for  the  debt  be  thus  absolutely  destroyed  and 
dissipated.  That  the  sale  is  voidable  and  not 
void  is  a  rule  which  we  think  has  been  wise- 
ly established  in  the  interest  of  both  the 
vendor  and  the  vendee  in  such  transactions 
as  that  now  before  us,  where  there  is  no  evi- 
dence of  fraud  on  the  part  of  the  agent  exer- 
cising the  power  of  sale.  Of  course,  if  there 
are  any  circumstances  sufficient  to  indicate 
fraud,  the  sale  would  be  wholly  void,  but 
where  the  power  of  sale  is  exercised  in  good 
faith,  the  mere  purchase  of  the  property  by 
the  original  vendor  does  not  of  itself  avoid 
his  purchase.  If  the  debtor  thinks  the  sale 
is  injurious  to  his  interest,  it  may  be  avoided 
by  the  tender  upon  his  part,  within  a  reason- 
able time  and  before  the  rights  of  bona  fide 
purchasers  intervene,  of  the  debt  due  by  him 
under  the  contract  In  the  present  case  there 
is  no  evidence  either  of  fraud  or  of  tender. 
Judgment  affirmed. 

On  Motion  for  Rehearing. 

It  appears  that  Pressley  and  others  bought 
two  mules  from  McLanahan  Bros.,  giving  to 
McLanahan  Bros,  a  note  for  the  purchase 
price,  in  which  title  was  reserved  in  the  ven- 
dors until  payment  of  the  note.  The  note 
contained  also  a  stipulation  that  if  it  was 
not  paid  at  maturity,  McLanahan  Bros,  were 
empowered  to  retake  the  mules  without  legal 
process,  and,  after  giving  the  makers  10 
days'  notice  in  writing,  to  expose  the  mules 
for  sale,  and  that  if  the  mules  were  sold  for 
more  than  the  amount  of  the  debt  the  ex- 
cess should  be  paid  to  the  makers,  and  if 
they  did  not  bring  the  amount  of  the  debt, 
the  makers  would  still  be  bound  for  any 
balance  of  the  purchase  price  remaining  un- 


paid after  the  proceeds  of  the  sale  had  been 
credited  thereon.  The  terms  of  the  writing 
are  entirely  unambiguous,  there  being  no 
escape  from  tiieir  perfectly  palpable  meaning. 
The  makers  of  the  note  paid  $75  after  its 
maturity,  and  this  amount  was  credited  on 
the  note.  Probably  assuming  that  the  re- 
mainder of  the  note  would  be  paid,  McLana- 
han Bros,  did  not  at  that  time,  avail  them- 
selves of  their  option  to  retake  the  property. 
After  the  notes  became  due,  however,  and 
after  more  than  two  months  had  elapsed,  no 
further  payments  being  made,  they  sent  for 
the  mules,  which  were  surrendered  .to  them 
without  protest  and  they  proceeded  to  give 
the  10  days*  notice  in  writing  to  the  makers 
of  the  note;  it  is  not  disputed  that  this  notice 
was  given.  Upon  the  day  fixed  for  the  sale 
the  mules  were  exposed  for  sale,  and  one  of 
the  McLanahans,  being  the  highest  bidder, 
became  the  purchaser  of  the  mules,  which  we 
will  assume  thus  passed  into  the  possession 
of  McLanahan  Bros.  The  amount  of  Mc- 
Lanahan*s  bid  was  then  credited  upon  the 
note,  and  the  pending  action  was  brought 
to  recover  the  unpaid  balance  by  suit  upon 
the  note. 

The  insistence  of  counsel  for  the  plaintifrs 
in  error,  in  the  motion  for  rehearing,  is  that 
the  sale  was  voidable,  and  with  this  con- 
tention we  agree.  It  was  voidable  at  the 
option  of  the  maker  of  the  note  if,  within  a 
reasonable  time  after  the  sale,  he  tendered 
the  entire  amount  of  the  unpaid  purchase 
price  due  upon  the  note  prior  to  the  sale  and 
at  the  time  of  the  sale.  There  is  no  evi- 
dence that  any  tender  to  this  effect  was  ever 
made  or  attempted.  It  was  specifically  stat- 
ed in  our  decision  in  this  case  that  the  sale 
was  not  void.  But  tiie  effect  is  the  same 
in  any  event  because  the  sale  is  voidable 
only  if  certain  conditions  were  complied 
with  by  the  debtor,  and  it  appears  that  no 
effort  was  made  to  comply  with  those  condi- 
tions. The  Judgment  rendered  by  the  trial 
court  did  nothing  more  nor  less  than  give 
effect  to  the  terms  of  the  unambiguous  condi- 
tional contract  in  writing. 

The  case  of  Juchter  v.  Boehm,  63  Ga.  T2,  is 
not  in  point  The  point  there  decided  was 
that  a  plea  of  utter  failure  of  consideration 
was  not  available,  where  the  plaintiff,  in 
violation  of  his  agreement  foreclosed  the 
mortgage  given  to  secure  the  debt  and 
caused  the  total  loss  of  the  goods  by  reason 
of  the  seizure  and  sale.  The  question  in 
this  case  is  whether  tiie  contract  is  enforce- 
able, and  whether,  if  enforced,  one  who  has 
reserved  title  under  a  power  of  sale  to  a 
personal  chattel  can  be  permitted  to  pur- 
chase at  his  own  sale;  and  upon  this  point 
we  held  in  the  original  opinion  that  as  a 
person  cannot  at  once  be  the  agent  for  both 
the  buyer  and  the  seller,  the  debtor,  as  equi- 
table owner  of  the  property,  if  damaged  by 
the  sale,  has  the  right  to  have  it  voided. 
But  he  cannot  do  this  so  as  to  defeat  the 
collection  of  the  debt  and  he  is  only  permit- 
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ted  to  do  00  by  paying  the  debt  As  pointed 
out  In  the  decision,  any  otber  rale  would  be 
unfair  to  the  holder  of  the  note,  because  to 
prevent  him  from  bidding  at  the  sale  would 
perhaps  permit  the  only  property  of  his  In- 
solvent debtor  from  which  he  could  ever  col- 
lect his  debt  to  be  sold  for  a  song,  and  a 
bargain  fall  into  the  hands  of  a  chance  pur- 
chaser, without  benefiting  either  the  creditor 
or  the  debtor. 
Rehearing  denied. 

(Xi  Oa.  App.  382) 

QUITMAN  FURNITUBB  &  HARDWARE 
CO.  ▼.  ROUNTREE.    (No.  5166.) 

(Oourt  of  Appeals  of  Georgia.    Feb.  4»  1914.) 

(SyllabuM  by  the  Court.) 

1.  Mortgages  (|  362*)— Forijolosuhe— VALin- 
XTY  OF  Sale— Grantee  as  Purchaser. 

Where  a  deed  to  secure  the  payment  of  a 
debt  contains  a  power  of  attorney,  authorizing 
the  grantee  to  sell  the  conveyed  property  on 
failure  of  the  grantor  to  pay  the  debt  at  matur- 
ity, a  sale  by  the  grantee  under  this  power  is 
valid,  though  made  to  himselft  if  the  requirer 
ments  of  the  contract  as  to  the  sale  are  strictly 
complied  with,  and  there  is  no  evidence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {f  1080-1084 ;   Dec.  Dig.  (  362.'] 

2.  Covenants  (i  79*)— Breach  of  Warranty 
—Person  Entftled  to  Enforce. 

While  the  bona  fides  of  such  a  sale  wiU  be 
closely  scanned,  such  a  purchaser  may  maintain 
an  action  for  breach  of  warranty  against  any 
grantor  of  the  premises  in  question  who  is  his 
privy  in  estate,  and  the  action  may  be  main- 
tained as  weU  when  a  paramount  outstanding 
title  prevents  him  from  obtaining  possession  as 
when  an  ouster  results  from  the  necessity  of 
yielding  possession  in  response  to  such  para- 
mount title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §§  78-82 ;    Dec  Dig.  {  70.*] 

Error  from  City  Court  of  Quitman;  W. 
H.  Long,  Judge. 

Action  by  S.  S.  Rountree  against  the  Quit' 
man  Furniture  &  Hardware  Company.  Judg- 
ment for  plaintifF,  and  defendant  brings  er- 
ror.   Afilrmed. 

Rountree  brought  suit  against  the  Quitman 
Furniture  &  Hardware  Company  for  $266.66, 
alleging  a  breach  of  warranty  in  a  deed  made 
by  the  defendant  to  one  Monroe,  under  whom 
Rountree  claimed  to  hold  title  to  an  undi- 
vided third  interest  In  a  certain  lot  of  land 
in  Quitman,  Ga.  From  the  allegations  of  the 
petition  it  appears  that  in  December,  1910, 
Stanley  S.  Bennett,  F.  L.  Gibson,  and  W.  H. 
Long,  who  were  owners  of  the  land  in  ques- 
tion, as  tenants  in  common,  each  owning  an 
undivided  third  interest,  conveyed  the  land 
to  the  Quitman  Furniture  &^  Vehicle  Com- 
pany, which  was  the  former  title  of  the 
Quitman  Furniture  &  Hardware  Company. 
On  April  18,  1911,  the  Quitman  Furniture  & 
Hardware  Company,  as  successors  to  the 
Quitman  Furniture  &  Vehicle  Company,  con- 
veyed the  land  to  S.  G.  Monroe  for  $800, 
warranting  title  to  Monroe,  his  heirs  and  as- 


signs. Two  days  later  Monroe,  to  secaie  Ida 
Indebtedness  to  Rountree  of  $950,  due  Janu- 
ary 1,  1912,  executed  a  deed  (recorded  April 

21,  1911),  conveying  this  land  to  Rountree, 
with  power  of  sale,  to  be  exercised  on  failure 
to  pay  the  debt  when  due^  The  petition  al- 
leges that  Monroe  failed  to  pay  this  indebt- 
edness, and  that,  in  compliance  with  the  pow- 
.er  of  sale  contained  in  the  deed,  Rountree 
advertised  the  land  for  sale,  and  on  March 

22,  1913,  sold  it  at  public  outcry,  and  bid  oflT 
the  property  for  the  sum  of  $500,  and  on  the 
same  date  executed  and  delivered  to  himself 
a  deed  pursuant  to  the  sale.  It  is  alleged 
that  in  the  meantime  the  board  of  county 
commissioners  of  Brooks  county,  through  its 
clerk,  W.  B.  Knight,  issued  an  execution 
against  F.  L.  GibsoUi  who  was  tax  collector 
of  Brooks  county,  for  the  sum  of  $7,922.86; 
and  on  July  5, 1911,  this  execution  was  levied 
upon  an  undivided  third  interest  in  the  lot 
in  question  as  the  property  of  F.  L.  Gibson. 
The  land  was  advertised  for  sale^  and  on  the 
first  Tuesday  in  November,  1911,  was  bid  off 
by  J.  B.  Cook,  and  the  sheriff  executed  a 
deed  to  Cook  for  Gibson's  former  undivided 
third  interest  Subsequently  Cook  filed  a 
petition  against  Monroe  and  the  plaintilf, 
Rountree,  for  partition  of  the  land,  and  upon 
the  trial  a  verdict  and  Judgment  was  ren- 
dered against  Monroe  and  Rountree,  decree- 
ing title  to  the  said  undivided  third  interest 
to  be  in  Cook,  and  ordering  a  partition  of 
the  land.  To  the.  present  petition  the  de- 
fendant demurred  generally  and  upon  the 
following  grounds:  (1)  Because  the  plaintifT 
was  not  a  purchaser  of  the  land,  but  had  only 
an  instrument  conveying  title  as  security  for 
a  debt  (2)  Because  the  plaintiff,  not  being  a 
purchaser,  had  no  right  under  a  warranty  of 
former  holders  until  after  he  had  been  ousted 
from  possession  of  the  land.  (3)  Because  if 
the  plaintiff  was  entitled  to  recover  at  all, 
he  was  only  entitled  to  recover  $166.06,  for 
the  reason  that  when  he  purchased  the  lot 
at  the  sale  advertised  by  himself,  he  paid 
only  $500.  (4)  Because  the  petition  fails  to 
set  out  that  the  plaintiff  has  been  evicted. 
It  is  only  alleged  that  the  land  has  been  de- 
creed to  be  partioned,  and  does  not  allege 
that  it  has  been  partitioned.  (5)  Because  the 
execution  against  Gibson  had  been  issued  be- 
fore Monroe  or  the  plaintiff  acquired  title  to 
the  land,  and  it  Is  alleged  that  a  purchase  of 
the  covenant  of  warranty  was  made  before 
the  land  was  conveyed  to  the  plaintiff.  (^ 
Because  the  deed  from  Monroe  to  the  plain- 
tiff contained  no  warranty.  (7)  Because  the 
defendant  was  not  vouched  to  appear  and 
defend  the  petition  of  Cook  to  partition  the 
land.  (8)  Because  it  appears  from  the  peti- 
tion that  the  execution  against  Gibson  was 
older  than  the  deed  from  the  defendant  to 
Monroe.  The  demurrer  was  overruled.  The 
defendant  filed  an  answer,  denying  any  in- 
debtedness to  the  plaintiff,  and  setting  up 
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tbat  tbe  paper  given  by  MoDroe  to  the  plain- 1 
tlfi!  was  not  a  deed,  and  that,  shortly  after 
the  execution  of  the  deed  from  the  Quitman 
Furniture  &  Hardware  Company  to  Monroe, 
the  latter  became  uneasy  in  regard  to  the 
execution  against  Gibson,  and  in  view  of  that 
fact  the  company  made  a  special  agreement 
with  Monroe,  by  the  terms  of  which  the  com- 
pany agreed  to  protect  Monroe  against  any 
lawsuit  which  might  be  brought  against  the 
property  on  account  of  any  excution  issued 
against  Gibson  and  levied  upon  his  third  in- 
terest in  the  land,  or  if  the  company  failed 
to  protect  Monroe,  it  should  pay  him  the  sum 
of  $26a66;  and  it  is  averred  that  in  pursu- 
ance of  this  agreement  the  company  did,  on 
November  17,  1911,  pay  Monroe  that  amount) 
by  giving  him  credit  therefor  on  his  indebt- 
edness to^the  company.  The  material  aver- 
ments of  the  defendant's  answer  were  strick- 
en, upon  the  plaintiff's  demurrer  thereto,  and 
the  court  entered  Judgment  in  favor  of  the 
plaintiff  for  $266.66,  with  interest  and  costs 
of  suit  To  this  Judgment  and  to  the  ante- 
cedent rulings  the  defendant  excepted. 

« 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff in  error.  Branch  &  Snow,  of  Quitman, 
for  defendant  in  error. 

BUSSELL,  C.  J.  (after  stating  the  facts 
as  above).  Two  controlling  questions  which 
arise  in  this  case  are:  (1)  whether  Roun- 
tree  could  purchase  at  his  own  sale  under 
the  power  of  attorney  contained  in  the  se- 
curity deed,  and  (2)  whether  he  can  main* 
tain  an  action  for  breach  of  warranty,  there 
being  no  covenant  of  warranty  in  the  paper 
Just  referred  to. 

[1]  As  we  have  already  held  in  Pressley  v. 
McLanahan,  80  S.  E.  902.  There  was  noth- 
ing to  prevent  Bountree  from  purchasing  at 
Ms  own  sale.  The  sale  might  be  voidable 
at  the  Instance  of  the  debtor,  if,  within  a 
reasonable  time,  he  tendered  the  amount  of 
the  debt,  with  interest 

[2]  The  more  important  question  is  wheth* 
er  one  who  buys  at  a  sale,  in  conformity 
with  the  power  of  attorney  contained  in  a 
deed  given  to  secure  the  Indebtedness,  is 
such  a  purchaser  as  is  included  within  the 
terms  of  section  4192  of  the  Civil  Code.  This 
section  provides  that  "t^e  purchaser  of  lands 
obtains  with  the  title,  however  conveyed  to 
him,  at  pubUc  or  private  sale,  all  the  rights 
which  any  former  owner  of  the  land,  under 
whom  he  claims,  may  have  had  by  virtue  of 
any  covenants  of  warranty  ♦  ♦  •  contain- 
ed In  the  conveyance  from  any  former  gran- 
tor," etc.  It  is  insisted  that  the  pleadings  in 
the  present  case  show  that  the  plaintiff  was 
not  a  purchaser,  but  held  under  an  instru- 
ment which  was  security  for  a  debt,  at  the 
time  he  was  ousted.  This  is  ImmateriaL 
The  adjudication  depends  upon  the  fact  that 


choses  in  action  are  assignable  in  this  state, 
whereas  at  common  law  they  were  not  as- 
signable, and  it  would  make  no  more  differ- 
ence that  It  was  impossible  for  Bountree  to 
obtain  possession  on  account  of  the  existence 
of  a  paramount  title  than  if  he  had  been 
compelled  to  yield  possession  already  ac- 
quired to  such  title.  Bountree  had  the  right 
to  sue  for  a  breach  of  warranty,  and  would 
have  had  this  right  even  if  he  had  been  a 
purchaser  under  a  quitcUtlm  deed.  Privity 
supports  his  right  of  action,  if  there  is  a 
breach  of  the  warranty  given  by  any  grantor 
in  the  chain  of  titles  The  pivotal  question 
in  the  whole  case  is  whether  Bountree  is  a 
purchaser ;  and  upon  that  poUit  the  language 
of  the  code  section  is  plain  and  explicit  We 
grant,  as  argued  by  counsel  for  the  plaintiff 
in  error,  that  if  Bountree's  suit  for  breach 
of  warranty  depended  upon  his  security  deed, 
he  would  not  be  a  purchaser ;  but  the  allega- 
tions of  the  petition  show  that  under  the 
power  of  sale  in  the  security  deed  a  valid 
sale  was  held,  and  Bountree  became  at  that 
sale  a  '"purchaser."  If  the  sale  of  Bountree, 
as  agent  for  Monroe,  to  himself  in  his  in- 
dividual capacity  was  for  any  reason  void, 
of  course  Bountree  would  not  be  a  ''pur- 
chaser.*' If  the  sale  is  valid,  he  is  a  pur- 
chaser and  entitled  to  the  rights  conferred 
by  section  4192,  supra.  The  Uitervening  con- 
tract between  the  Quitman  Furniture  Com- 
pany and  Monroe,  in  Which  they  agreed  to 
reimburse  Monroe  in  case  of  loss,  and  the 
attempt  to  fulfill  this  contract  by  applying 
the  purchase  price  of  $266.66  upon  Monroe's 
indebtedness  to  the  furniture  company,  has 
no  bearing  or  effect  upon  Bountree's  rights. 
It  is  undoubtedly  true  that  Bountree  could 
have  proceeded  against  Monroe  instead  of 
against  the  company,  but  he  was  not  com- 
pelled to  do  so,  and  any  equities  between  the 
company  and  Monroe  he  could  very  well 
afford  to  leave  to  the  parties  directly  con- 
cerned. Bountree  had  the  right  to  puttdiase 
the  property  at  his  own  sale ;  and  he  had  the 
right  to  sue  any  one  of  the  grantors  upon  the 
warranty,  which  was  a  covenant  running 
with  the  land.  So  far  as  the  Quitman  Fur- 
niture &  Hardware  Company  is  concerned, 
it  is  not  in  a  position  to  assert  purely  per- 
sonal defenses  that  might  have  been  inter- 
posed by  Monroe,  and  so  far  as  appears 
from  the  allegations  of  the  petition,  the  sale 
by  Bountree  was  within  the  express  terms 
of  the  contract.  We  conclude,  therefore,  that 
he  had  the  right  to  hold  the  sale  and  to  par- 
(Shase  at  the  sale,  and  that  the  sale  could  not 
be  affected  exc^t  by  proof  of  fraud  or  collu- 
sion on  the  part  of  Bountree  and  Monroe. 

The  several  demurrers  to  the  plaintiff's  pe- 
tition were  properly  overruled.  And  since 
the  evidence  authorised  the  verdict,  thsre 
was  no  error  in  refusing  a  new  trial 

Judgment  affirmed. 
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OWENS  ▼.   COCROPT.     (No.  5,263.) 
(Goort  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(8yllabit8  by  the  Oowrt.) 

1.  Dismissal  and   Nonsuit  (8  81*)— Rbin- 

STATBMBNT  AFTER  DISMISSAL  —  VaLIDITT— 

Consent  of  Counsel. 

Mere  consent  of  counsel  to  the  reinstate- 
ment, in  Tacation,  of  a  cause  which  has  been 
dismissed  in  term  time  will  not  serve  to  confer 
jurisdiction  upon  the  court,  nor  vitalize  a  judg- 
ment rendered  after  such  void  reinstatement, 
and  which  for  that  very  reason  is  void.  Patter- 
son V.  Hendriz,  72  Ga.  204;  East  Tennessee, 
v.  &  G.  R.  Co.  V.  Green,  05  Ga.  786,  22  S.  E. 
658;  (Commissioners,^  etc.,  v.  Hopkins,  119  Ga. 
909,  47  S.  E.  319.  Whether  the  judgment  ren- 
dered would  be  enforceable  as  a  contract  need 
not  now  be  decided. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |§  182-192 ;  Dec  Dig. 
§8L*] 

2.  Attobnet  and  Client  (§  89*)— Authob- 
iTT  OF  Attobnet— Ck)NSBNT  to  Rbinstatb- 
MZNT  OF  Action. 

In  the  absence  of  permission  from  his  client, 
it  was  not  within  the  power  of  counsel  for  the 
defendant  (who  later  oojected  to  the  reinstate- 
ment) to  consent  that  a  judgment  dismissing  the 
plaintiffs  action  be  vacated  and  the  cause  rein- 
stated. See  Davis  v.  First  Nat  Bank,  139  Ga. 
702,  78  S.  E.  190. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cnient,  Cent  Dig.  JJ  133,  134,  139,  140,  167, 
168 ;   Dec.  Dig.  §  89.*1 

Roan,  J.,  dissenting. 

(Additional  Syllabus  by  Editorial  Staff.) 

3.  Judgment  (§  486*)— "Void"— "Voidable." 

The  words  "void**  and  "voidable,"  as  ap- 
plied to  a  judgment,  are  not  interchangeable ;  a 
voidable  judgment  being  subject  to  validation  by 
subsequent  acts,  while  a  void  judgment  cannot 
be  vitalized  by  any  subsequent  action  of  the 
parties,  but  is  subject  to  collateral  attack  under 
Civ.  Code  1910,  (  6968. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  919,  920-923;  Dec.  Dig.  I 
486.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8.  pp.  7332-7339,  7342.  7830.] 

Error  from  Superior  Court,  Putnam  Coun- 
ty;   J.  B.  Park,  Judge. 

Action  by  Ranee  Owens  against  L.  G.  Co- 
croft  From  a  Judgment  of  dismissal,  plain- 
tiff brings  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  in  er- 
ror. W.  T.  Davidson,  of  Eatonton,  for  de- 
fendant in  error. 

RUSSELL,  C.  J.  This  suit  was  brought 
in  the  county  court  of  Putnam  county,  and 
a  Jury  was  demanded  at  the  March  term, 
1909,  the  trial  term.  At  this  term  the  case 
was  called,  and  on  motion  of  the  defendant 
the  Judge  passed  an  order  dismissing  the  suit 
for  want  of  prosecution.  Shortly  after  the 
adjournment  of  the  court,  though  upon  the 
same  day,  the  plaintiff's  attorney  arrived  at 
the  courthouse  and  entered  into  an  agree- 
ment with  the  attorney  for  the  defendant 
that  an  order  should  be  taken  from  the  Judge, 
vacating  the  order  of  dismissal  and  rein- 
stating the  case.    This  order  was  passed  by 


the  trial  Judge  on  the  date  of  the  order  of 
dismissal,  and  the  case  came  on  to  be  heard 
in  the  county  court  at  the  next  term,  at 
which  term  the  defendant  and  his  attorney 
were  present  and  in  open  court  stated  that 
they  would  confess  Judgment  in  favor  of  the 
plaintiff  and  depend  upon  their  right  to  carry 
the  case,  by  appeal,  to  the  superior  court.  A 
Judgment,  reciting  these  facts,  was  thereup- 
on entered  for  the  plaintiff.  After  this  Judg- 
ment was  taken,  the  defendant  entered  his 
appeal  to  the  superior  court,  and  the  case 
was  twice  tried  in  the  superior  conrt  before  a 
Jury;  a  verdict  being  rendered  once  for  eadi 
party,  and  new  trials  being  granted  in  eadi 
instance.  The  case  came  on  for  a  third  trial 
tn  the  superior  court  at  the  September  term, 
1913,  when  a  motion  was  made  to  dismiss  the 
suit.  The  defendant's  counsel,  in  open  court, 
admitted  that  the  order  of  the  Judge  of  the 
county  court,  reinstating  the  case,  was  pass- 
ed with  his  consent,  was  drawn  Jointly  by 
himself  and  the  attorney  for  the  plaintiff, 
that  he  was  present  when  Judgment  was  final- 
ly taken  in  that  court,  and  that  he  had  con- 
fessed Judgment  in  favor  of  the  plhintiff,  but 
contended  that  he  had  no  authority  to  con- 
sent to  the  reinstatement,  that  the  court  was 
without  Jurisdiction  to  pass  the  order,  and 
that  for  that  reason  the  Judgment  was  void. 
The  court  below  sustained  this  contention 
and  dismissed  the  plaintUTs  suit 

[1]  There  is  a  natural  equity,  which  is  per- 
sonally compeUing  in  the  argument  of  coun- 
sel for  the  plaintiff  in  error,  to  the  effect 
that  the  defendant,  after  liaving  confessed 
Judgment  and  thereafter  haying  appealed  to 
the  superior  court,  should  be  estopped  from 
attacking  the  Judgment  of  the  county  court 
reinstating  the  plaintifTs  action,  after  it  had 
been  dismissed.    And  this  view  is  strength- 
ened, if  possible,  by  tlie  fact  that  the  de- 
fendant has  twice  taken  the  chances  of  a 
verdict  in  his  favor  by  actively  participating 
in  the  two  trials  whi(^  have  been  held  in 
the  superior  court    If  the  point  involved  was 
one  incidental  to  the  trial,  instead  of  being 
one  concerning  the  Jurisdiction  of  the  court 
there  could  be  no  doubt  that  the  defendant 
would  be  estopped.    We  think  that  there  can 
be  a  waiver  of  many  of  the  formal  requisites 
of  a  trial,  and  even  pleadings  may  be  dis- 
pensed with  when  the  consent  of  parties  to 
this  effect  is  approved  by   the  trial  court 
And  so  the  question  in  this  case  really  turns 
upon  whether,  by  consent  of  both  parties  to 
a  cause,  Jurisdiction  can  be  conferred  upon 
a  court  (or  rather  upon  a  person  who,  when 
court  is  in  session,  would  be  clothed  with 
authority  as  a  court)  in  a  case  where,  but 
for  this  consent,  the  court  would  have  no 
Jurisdiction,  or  in  an  instance  where  the  per- 
sonal tribunal  was  coram  non  Judice.    It  is 
undisputed  in  the  evidence  that  the  Judgment 
vacating  the  dismissal  and  reinstating  the 
plaintiff's  case  in  the  county  court  was  pass^ 
ed  after  the  court  had  adjourned.    The  act 
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of  the  learned  and  able  lawyer  who  presides 
in  the  connty  court  was,  at  the  time  he  sign- 
ed the  order  of  reinstatement,  merely  a  per- 
sonal one.  The  Judgment  was  coram  non 
judice,  and  under  the  rulings  cited  in  the 
headnote,  to  which  others  might  be  added, 
the  purported  judgment  was  not  merely  void- 
able, but  absolutely  void. 

[3]  Some  confusion  has  been  created  by 
the  careless  use  of  the  word  "void,"  as  if  it 
were  interchangeable  with  the  term  "void- 
able." In  other  words,  the  term  "void"  has 
sometimes  been  used  In  referring  to  pro- 
ceedings merely  voidable,  but  a  judgment 
really  void  cannot  be  vitalized  by  any  subse- 
quent action  of  the  parties.  A  judgment  that 
is  void  may  be  attacked  in  any  court  and  by 
anybody.    Civil  Code,  9  6968. 

It  is  well  settled  that  after  adjournment 
the  court  loses  control  of  judgments  rendered 
during  the  term  which  the  court  might,  for 
any  legal  reason  satisfactory  to  itself,  have 
vacated  before  adjournment,  and  these  judg- 
ments thus  become  conclusive  upon  the  par- 
ties, subject  only  to  be  set  aside  upon  proper 
motion  made  to  the  court  when  in  session  at 
some  subsequent  time,  and  as  provided  by 
law. 

The  majority  of  this  court  is  of  the  opin- 
ion that  since  the  case  was  dismissed  by  a 
legal  judgment,  rendered  before  the  adjourn- 
ment of  the  court,  the  effort,  subsequent  to 
the  court's  adjournment,  to  reinstate  the 
cause  was  futile  and,  considered  as  a  judg- 
ment, was  wholly  void.  "The  judgment  of  a 
court  having  no  jurisdiction  of  the  person 
and  subject-matter,  or  void  for  any  other 
cause,  is  a  mere  nullity,  and  may  be  so  held 
in  any  court  when  it  becomes  material  to  the 
interest  of  the  parties  to  consider  it"  Civil 
Code,  §  5964.  The  county  court  of  Putnam 
county,  it  is  true,  bad  jurisdiction  both  of 
the  person  of  the  defendant  and  of  the  suh- 
ject-matter  of  the  suit  That  court  entered 
a  formal  judgment  dismissing  the  plaintiff's 
case.  The  attempt  to  enter  a  judgment  rein- 
stating the  case,  and  the  purported  competing 
judgment  taken  after  the  adjournment  of  the 
court,  is  void.  We  tbink  that  when  the  point 
was  made  the  trial  judge  correctly  held  that 
the  only  valid  judgment  was  that  dismissing 
the  plaintiff's  suit,  and  that  there  was  noth- 
ing before  the  court  Despite  all  that  can  be 
said  as  to  the  defendant's  conduct,  the  order 
of  dismissal  in  the  county  court  destroyed  its 
jurisdiction  as  to  the  original  case,  and  con- 
sequently, as  there  was  no  case,  there  oould 
be  no  appeal  to  the  superior  court 

[2]  It  is  not  necessary  at  this  time  to  de- 
cide whether  the  judgment  reinstating  the 
case,  and  taken  with  the  defendant's  con- 
sent would  be  edforceable  as  a  contract  for 
this  view  of  the'  case  is  not  now  before  u& 
We  may  say,  however,  in  passing,  that  it 
would  seem  tiiat  unless  the  defendant  him- 
self consented  to  the  action  of  his  counsel  in 


agreeing  to  the  reinstatement,  the  defendant 
would  not  be  bound  thereby. 
.Judgment  affirmed? 

ROAN,  J.  (dissenting).  There  is  no  conten- 
tion but  that  the  county  court  in  which  this 
case  was  originally  brought,  had  jurisdiction 
of  the  subject-matter  of  this  suit,  as  well  as 
of  the  person  of  the  defendant.  He  appeared 
in  court  and  confessed  judgment  I  concede 
that  a  judgment  rendered  by  the  judge  in 
vacation,  reinstating  the  case  that  had  been 
dismissed  in  term  time,  was  void  for  want  of 
jurisdiction  in  the  judge  to  pass  such  an 
order.  But,  granting  that  the  order  rein- 
stating the  case  was  a  nullity,  its  only  effect 
was  to  leave  matters  where  they  were  before 
it  was  signed.  The  parties  at  the  next  term 
of  court  instead  of  taking  any  notice  of  the 
order  dismissing  the  case,  proceeded  on  the 
pleadings  originally  ffled,  and  the  defendant 
confessed  judgment  and  appealed  from  that 
judgment  to  the  superior  court,  and  the  court 
acquiesced  in  this,  allowed  them  to  proceed 
as  they  had  agreed  to  do,  by  ignoring  the 
order  of  dismissal  passing  by  him  at  a  form- 
er term  of  the  court,  and  permitted  the  de- 
fendant to  confess  judgment  in  the  count]^ 
court  and  to  appeal  the  case  to  the  superior 
court  from  that  confession  of  judgment  The 
appeal  was  twice  tried  in  the  superior  court, 
at  each  trial  a  verdict  was  rendered,  one  in 
favor  of  the  defendant  and  one  in  favor  of 
the  plaintiff,  and  a  new  trial  was  granted  in 
each  Instance.  When  the  case  came  on  for  a 
third  trial  ^n  the  superior  court,  the  defend- 
ant's counsel  made  a  motion  to  dismiag  the 
suit  and  at  the  time  he  made  the  motion  he 
admitted  in  open  court  that  the  order  of  the 
judge  of  the  county  court  reinstating  the 
case,  was  drawn  jointly  by  himself  and  at- 
torney for  the  plaintiff,  and  was  passed  by 
his  consent;  that  he  was  present  when  the 
judgment  was  finally  taken  in  the  county 
court;  and  that  he  confessed  judgment  for 
the  plaintiff.  At  the  time  he  made  the  mo- 
tion to  dismiss,  he  insisted  that  the  order 
signed  by  the  judge  in  vacation  was  void,  and 
that  for  that  reason  the  county  cburt  was 
without  jurisdiction  to  try  the  case,  and  the 
superior  court,  on  appeal,  was  without  juris- 
diction to  try  it,  and  that  the  case  should  be 
dismissed  for  that  reason.  The  court  sus- 
tained the  motion  and  dismissed  the  case. 

That  consent  alone  cannot  confer  jurisdic- 
tion, I  agree,  but  where,  as  in  this  case,  not 
only  the  court  in  which  the  case  was  origi- 
nally instituted,  but  the  court  to  which  that 
case  was  appealed,  both  had  jurisdiction  of 
the  subject-matter,  as  well  as  jurisdiction  of 
the  person  of  the  defendant,  then  the  defend- 
ant may  waive  any  personal  privilege  that 
he  has,  such  as  irregularity  of  procedure  in 
the  trial,  and,  if  he  does  so,  the  judgment 
rendered  will  bind  him.  In  the  case  of  Bost- 
wick  V.  Perkins,  4  Ga.  47,  it  is  held:  "Where 
a  court  has  Jurisdiction  of  the  person  and 
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the  sabject-matter  of  the  suit,  and  the  de- 
fendant has  some  pdyilege  exempting  him 
from  the  jurisdiction,  htf  may  waive  the  priv- 
ilege if  he  chooses  to  do  so,  as  where  a  party 
was  sued  in  a  court  of  law,  for  a  subject- 
matter,  more  properly  cognizable  in  a  court 
of  equity,  and  the  defendant  acquiesced  in 
the  Jurisdiction  of  the  court  and  confessed 
Judgment  to  the  plaintiffs,  the  court  refused 
to  set  aside  the  Judgment  on  that  ground,  aft- 
er the  lapse  of  more  than  five  years."  It  is 
held  in  Central  Bank  v.  Gibson,  11  Ga. 
453  (CO :  "When  the  court  has  Jurisdiction  of 
the  person  and  subject-matter,  and  the  de- 
fendant has  some  privilege  which  exempts 
him  from  the  Jurisdiction,  he  may  waive  the 
privilege,  and  in  so  doing  will  be  bound  by 
the  Judgment"  There  is  a  wide  difference 
between  mere  irregularity  of  procedure  be- 
fore a  court  of  competent  Jurisdiction  and 
entire  absence  of  Jurisdiction. 

Can  it  be  contended  that  if  this  controver- 
sy in  the  court  below  had  resulted  in  favor 
of  the  defendant^  and  a  final  verdict  had 
been  rendered  in  his  favor  after  the  case 
was  litigated  through  two  or  three  different 
terms  of  court,  he  could  not  have  pleaded 
res  adjudicata  against  any  subsequent  suit 
that  the  plaintiff  may  have  brought  upon  the 
same  cause  of  action?  Would  not  the  plain- 
tiff have  been  estopped  from  denying  that 
it  was  a  final  proper  adjudication  of  the  con- 
troversy between  them?  And,  as  estoppels 
are  mutual,  should  not  the  defendant  now  be 
estopped,  on  account  of  his  conduct,  from 
raising  the  question  of  want  of  Jurisdiction? 
The  rule  that  parties  by  consent  cannot  vest 
the  court  with  Jurisdiction  or  power  not  au- 
thorized by  law  and  conferred  upon  it  by  the 
Constitution  is  to  be  considered  with  this 
qualification:  Where  Jurisdiction  has  attach- 
ed, as  it  did  in  this  case  originally  in  the 
county  court,  and  the  cause  of  action  or  sub- 
ject-matter is  legally  and  properly  within  the 
power  and  cognizance  of  the  court,  the  court 
may  proceed  upon  consent  or  stipulation  with 
reference  to  the  matters  before  it  The  rule 
thus  qualified  applies  where  the  court  has 
Jurisdiction  of  the  case  in  controversy. 
Again,  the  principal  as  to  consent  has  been 
held  to  be  applicable  only  to  the  question 
of  general  Jurisdiction  to  adjudicate  as  to 
the  subject-matter,  and  not  to  the  question 
as  to  whether  the  particular  facts  of  the 
case  bring  it  within  that  conceded  Jurisdic- 
tion. The  rule  that  Jurisdiction  cannot  be 
conferred  by  consent  does  not  cover  cases 
where  the  agreement  of  the  parties  is  in 
effect  only  waiving  the  ordinary  process  with 
which  the  power  of  the  court  is  invoked, 
especially  so  where  the  court  has  general 
Jurisdiction  over  the  subject-matter,  and  has 
proceeded  to  final  Judgment  without  objec- 
tion. So  parties  who  consent  that  an  order 
of  court  be  made  have  been  held  to  be  ob- 
ligated thereby,  even  though  the  court  had 
no  power  to  make  such  an  order.     See  11 


Cya  67&-676.     In  Groves  ▼.  Bidunond,  66 

Iowa,  69,  8  N.  W»  752,  it  is  held:  'The  rule 
that  Jurisdiction  cannot  be  conferred  by  con- 
sent applies  only  where  the  court  has  not 
the  right,  to  assume  general  Jurisdiction  of 
the  subject-matter  of  an  action;  where  the 
court  has  such  general  Jurisdiction,  the  par- 
ties may  waive  the  ordinary  process  by 
which  it  is  Invoked."  That  announcement 
was  in  a  case  where  the  district  court  grant- 
ed  a  writ  of  certiorari  in  a  matter  in  which 
the  circQit  court  had  exclusive  Jurisdiction. 
It  was  held  that  an  agreement  of  attorneys 
for  the  parties  that  the  action  should  be 
transferred  to  the  circuit  court  and  should 
stand  as  though  originally  commenced  there 
conferred  upon  that  court  Jurisdiction  to 
proceed  and  determine  the  questions  InvolTed 
in  the  action. 

The  defendant  and  his  counsel  in  this  case 
having  appeared  before  the  county  court  and 
confessed  Judgment,  and  appealed  tills  Judg- 
ment to  the  superior  court  after  an  order  of 
dismissal  at  a  prior  term  of  the  court  luid 
been  taken  for  want  of  prosecution,  and  hav- 
ing litigated  with  the  opposite  party  through 
several  terms  of  the  superior  court,  and  In 
two  trials,  in  one  of  which  the  defendant 
was  the  winner,  in  the  other  the  plaintiff 
prevailed,  the  verdict  in  each  being  set  aside 
on  motion  for  a  new  trial,  it  was  too  late 
for  the  defendant  when  the  third  trial  was 
about  to  be  commenced,  to  move  to  dismlsa 
the  case  for  want  of  Jurisdiction  in  the  court. 
when  the  only  reason  assigned  in  that  mo- 
tion was  the  irregularity  of  the  order  rein- 
stating the  case  passed  in  vacation;  by  his 
conduct  he  had  waived  this  irregularity. 
Where  the  party  knows  of  an  irregularity  of 
this  kind,  it  is  the  fixed  rule,  observed  in  all 
the  courts  of  this  country,  that  he  should 
come  in  at  the  first  instance  to  avail  himself 
of  it  and  not  to  allow  the  other  party  to 
proceed  and  incur  expense^  It  is  not  rea- 
sonable afterwards  to  allow  the  party  to 
complain  of  an  irregularity,  when,  if  he 
availed  himself  of  it  in  the  first  instance,  all 
that  expense  would  have  been  rendered  un- 
necessary; and  if  a  party,  after  such  an  ir- 
regularity has  taken  place,  consents  to  a 
proceeding  which,  by  insisting  on  the  irregn- 
lailty,  he  might  have  prevented,  he  waives 
all  exceptions  to  the  irregularity.  This  doc- 
trine is  long  established  and  well  known,  and 
extends  so  far  that  a  person  may  be  estop- 
ped, even  in  a  criminal  proceeding  against 
hUn,  from  pleading  an  irregularity  that  he 
had  notice  of,  where  by  his  silence  he  has 
waived  objection.  The  acquiescence  of  a 
party  who  might  take  objection  to  an  error 
obviates  its  effect    Consensus  tollit  erroienL 

J^or  these  reasons  I  am  of  the  opinion 
that  the  court  committed  error  in  dismissing 
the  case,  and  must  therefore  dissent  from 
the  views  expressed  by  a  majority  of  tiie 
court 
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(14  Ga.  ApiK  880) 

JOHNSON  y.  WARB  et  aL    (Na  0208.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1014. 
Beheariag  Denied  Feb.  4,  19X4.) 

(BpUahut  Ity  the  Court.) 

1.  Justices  of  thx  Peaos  (S  135*)'-Bxaou- 

TION—SUFnCIENCY. 

"An  execution  emanating  from  a  justices' 
court  need  not  show  on  its  face  all  the  pro- 
ceedings which  are  necessary  to  give  that  court 
jurisdiction."  Hamilton  t.  Moreland,  15  Ga. 
843  (2). 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S|  590-606;  Dec.  Dig. 
i  185.*] 

2.  Justices  of  the  Peace  (|  188*)— DocKin 

BNTBIES— SeBVICE  of    SUMMON& 

An  entry  of  service  on  a  summons  issued 
from  a  justice's  court  heed  not  appear  on  the 
justice's  docket.  Telford  v.  Coggins,  76  Ga. 
688. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  624^26 ;  Dec.  Dig.  i 
18a*J 

8.  Sufficiency  of  Evidence. 

The  question  in  this  case  is  whether  or  not 
a  fund  in  the  hands  of  the  garnishee  could  be 
subjected  to  the  payment  of  a  debt  due  by  the 
defendant  The  defendant  gave  bond  to  dis- 
solve the  garnishment  and  contended  in  the 
justice's  court  that  the  judgment  against  him 
in  the  main  cause,  and  upon  which  the  garnish- 
ment was  founded,  was  void  because  he  had 
never  been  served  in  the  suit  On  this  issue  he 
carried  the  burden  of  proof,  and  havine  failed 
to  show  that  service  had  not  been  legally  per- 
fected upon  him,  the  justice  properly  found 
against  him  on  this  issue.  Besides,  the  evi- 
dence introduced  in  favor  of  the  garnishment 
creditor  was  palpably  sufficient  to  show  that 
the  defendant  had  been  served. 

4.   OVEBBULINO   CEBTIOBABI   APPBOVBD. 

Even  if  certiorari  was  available  as  a  rem- 
edy in  the  present  case,  there  was  no  material 
error  in  any  of  the  rulings  complained  of,  and 
the  court  did  not  err  in  overruling  the  certio- 


Error  from  Superior  Court,  Fulton  Coun* 
ty;  Geo.  L.  Bell,  Judge; 

Action  by  George  Ware  and  others  against 
W.  F.  Johnson.  From  overmling  of  certio- 
rari, defendant  brings  error.    Affirmed. 

Henderson  Hallman  and  W.  H.  Terrell, 
both  of  Atlanta,  for  plaintiff  in  error.  Moore 
&  Pomeroy,  of  Atlanta,  for  defendants  in  er^ 
ror. 

RUSSELXi,  a  J.    Judgment  afflrmed. 

(14  Oa.  App.  364) 

HART  T.   STATE.     (No.  628a) 

<Court  of  Appeals  of  Georgia.     Dec  0,  1918. 
Rehearing  Denied  Feb.  4,  1914.) 

(8yllahu9  &y  the  OoiarU) 

1.  Cbiminal  Law  (|  589*)— Continuance  — 
Sickness  of  Counsel. 

Motions  for.  continuance  are  addressed  to 
the  sound  legal  discretion  of  the  court,  and  where 
a  motion  for  continuance  is  based  upon  the 
ground  that  a  party's  leading  counsel  is  physical- 
ly unable  to  render  the  services  he  contracted  to 
perform,^  but  still  the  counsel  referred  to  is 
t3re8ent  in  court  and  under  the  observation  of 


the  trial  Judge,  the  discretion  of  the  judge  in 
overruling  the  motion  will  not  be  disturbed, 
when  it  appears  that  after  the  overruling  of  the 
motion  for  continuance,  the  counsel,  on  account 
of  whose  illness  the  continuance  was  sought, 
was  able  to  remain  in  court  and  participate  in 
the  trial  to  its  conclusion.  Rawlins  v.  State 
(Turner  v.  State)  124  Ga.  33  0-9),  52  S.  Fw 
1 :  Rowland  v.  State,  125  Ga.  792  (1).  54  S.  F 
694;  High  tower  v.  State,  9  Ga.  App.  236,  70  S 
E.  1022. 

[£d.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1315,  1319;  Dec  Dig.  S 
589.*] 

2.  CBiMiNAii  Law  (|  829*)— Instbitctions. 

The  instructions  requested,  so  far  as  they 
were  pertinent  to  the  offense  for  which  the  ac- 
cused was  indicted,  were  covered  by  the  judi^e 
in  his  general  charge.  The  statement  of  certam 
circumstances  upon  which  a  reasonable  doubt 
might  properly  be  based,  which  the  court  was  re- 
quested to  give  in  charge  to  the  jury,  was  an  ap- 
propriate instruction,  but  under  the  evidence  in 
this  case  the  failure  of  the  court  to  give  this 
requested  charge  did  not  require  the  grant  of  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2011 ;   Dec.  Dig.  i  829.*] 

3.  HoMioiDs  (S  286*)~lNSTBnonoNS— Mubdeb. 

An  instruction  to  the  jury,  as  to  intention 
to  kill,  as  an  element  of  the  offense  of  murder, 
that  it  is  not  necessary  for  that  intention  to 
exist  for  any  length  of  time  before  the  killing— 
a  man  may  form  the  intention  to  kill,  do  the 
killing  instantly,  and  regret  the  deed  as  soon  as 
done" — ^is  not  erroneous,  as  being  confusing,  or 
as  leaving  the  inference  that  '^intention,  killing, 
and  regret  therefor"  could  all  exist  at  the  same 
time. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  §§  586-591;  Dec.  Dig.  i  286.*] 

4.  Homicide  ({  145*)— Evidence  —  Deadly 
Weapon. 

There  was  no  evidence  which  would  have 
authorized  the  court  to  give  the  jury  in  charge 
the  law  of  involuntary  manslaughter.  The 
weapon  used  and  the  manner  of  its  use  by  the 
defendant  placed  upon  him  responsibility  for  the 
natural  consequences,  and,  since  death  ensued, 
imputed  to  him  an  intention  to  produce  the  con- 
sequences that  resulted  from  the  act  he  intend- 
ed to  commit  Stovall  v.  State,  106  Ga.  446 
(3),  32  S.  E.  586. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %%  262-264;   Dec.  Dig.  |  145.*] 

5.  Homicide  (§  311*)— Instbuctions— Volun- 

TABT   MaNSLAUOUTEB. 

The  instructions  of  the  court  on  the  subject 
of  voluntary  manslaughter  were  correct,  and 
were  so  well  adjusted  to  the  evidence  in  the 
case  as  to  obviate  the  necessity  of  giving  the 
jury  any  further  or  more  abstract  definition  of 
that  offense,  and  it  was  not  error  for  the  court 
to  omit  to  instruct  the  jury  as  to  what  would 
be  the  legal  punishment  for  the  offense  of  volun- 
tary manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Sf  662,  663 ;    Dec.  Dig.  |  311,*] 

6.  Cbiminal  Law  (i  824*)— Instbuctions  — 
Evidence. 

In  the  absence  of  an  appropriate  and  time- 
ly request  upon  that  subject  the  court  is  not  re- 
quired to  call  the  si>ecial  attention  of  the  jury 
to  particular  features  of  the  evidence  adduced 
upon  the  trial  of  a  criminal  case,  and  for  that 
reason  the  failure  of  the  court  to  charge  the  ju- 
ry in  the  present  case  that  they  could  take  into 
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cbnslderBtion  the  character  of  the  deceased  for 
violence  and  turbulence  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1996-2004;  Dec.  Dig.  f 
824.*] 


7.  Witnesses  (|{  270,  282%*)— Cross-exam- 
ination. 

The  right  of  a  party  to  subject  the  witness- 
es of  the  opposite  party  to  a  thorough  and  sift- 
ing cross-examination  should  not  be  curtailed, 
but  it  is  not  error,  even  upon  a  cross-examina- 
tion, to  sustain  an  objection  to  the  admission  of 
testimony  which  is  wholly  irrelevant  to  the  is- 
sues in  the  case.  In  the  light  of  the  explanatory 
note  of  the  presiding  judge,  qualifying  the  re- 
citals of  fact  as  to  the  rulings  of  the  court  upon 
the  testimony  as  stated  in  the  assignments  of 
error,  it  is  apparent  that  these  rulings  were  free 
from  error  and  not  prejudicial  to  the  accused; 
and  it  was  not  error  for  the  court,  even  upon 
cross-examination,  to  prevent  useless  repetitions 
of  statements  which  a  witness  has  more  than 
once  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  926,  928,  955-957.  990-992 ;  Dec. 
Dig.  i§  270,  282%.*] 

8.  Criminal  Law  (f  342*)— Evidence— Relb- 
VANCT— Motive. 

The  interest  of  witnesses  who  testify  in  a 
trial  is  always  legitimate  subject-matter  for  con- 
sideration by  the  jury,  but  the  motive,  bias,  or 
interest  of  one  who  is  not  a  witness  in  a  crim- 
inal case  nor  the  prosecutor  is  irrelevant,  and 
can  properly  be  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  773.  774 ;  Dec.  Dig.  §  342.*] 

9.  Criminal  Law  (§  1153*)— Witnesses  (| 
246*)—Tbial— Examination  of  Witnesses 
BY  Court— Review. 

While  great  caution  should  be  used  in  its 
exercise,  the  trial  judge  has  the  right,  in  his  dis- 
cretion, to  question  the  witnesses  during  the 
progress  of  a  trial,  in  order  to  elicit  the  truth, 
and  this  discretion  will  not  be  controlled  except 
where  it  appears  that  the  manner  in  which  the 
judge  exercised  his  right  tended  unduly  to  im- 
press the  jury  with  the  importance  of  the  tes- 
timony elicit^,  or  would  be  likely  to  leave  the 
jury  to  suppose  that  the  judge  was  of  the  opin- 
ion that  one  party  rather  than  the  other  should 
prevail  in  the  case.  The  error  at  all  times  to  be 
guarded  against  is  the  conveyance  of  even  the 
slightest  intimation  of  judicial  opinion  upon  the 
facts  in  proof  or  to  be  proved.  As  certified  by 
the  trial  judge,  his  questions  in  this  case,  even 
if  unnecessary  for  the  reason  that  the  witness 
had  already  gone  over  the  same  ground  twice, 
are  not  subject  to  criticism  as  indicating  any 
opinion  on  the  part  of  the  court  as  to  the  merits 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3061-3066;  Dec.  Dig.  § 
1153;*  Witnesses,  Cent  Dig.  H  852-857;  Dec. 
Dig.  f  246.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Jim  Hart  was  convicted  of  manslaughter, 
and  brings  error.    Affirmed. 

McKenzle  &  Kline,  James  Humphreys,  and 
Shlpp  &  Kline,  all  of  Moultrie,  for  plaintiff 
in  error.  Covington  &  Summerlin  and  J.  A. 
Wilkes»  SoL  Gen.,  all  of  Moultrie,  for  the 
State. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(Xi  Ga.  App.  S1V> 
WILLEY  V.  BOWBBN.     (No.  6292.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

(Syllabus  by  the  Court,) 

1.  Apfeai.  and  Erbob  (S  750*}— AssiaNicERT 

OF   EiBROR— OVERBULINO   OF  CXBTIOBABI. 

A  mere  general  assignment  of  error  upon 
a  judgment  overruling  a  certiorari  is  not  sof* 
ficient  to  authorize  a  ruling  upon  the  question 
whether  the  court  erred  in  not  taxing  the  costs 
against  the  defendant  in  certiorari,  after  hav- 
ing directed  that  a  small  sum  be  written  oif 
from  the  verdict  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3074r^083;  Dec  Dig.  f 
750.*] 

2.  Appeal  and  Ebbob  (1 19*)— Degisionb  Rk- 

VIEWABLE— TbIFUNO    MISTAELB. 

It  would  seem  that  the  sum  of  nine  cents 
is  so  trifling  and  insignificant  as  to  come  with- 
in the  maxim,  "De  mmimis  non  curat  lex,"  and 
that  a  litigant  is  not  entitled  to  use  the  pro- 
cesses of  a  reviewing  court  for  the  purpose  of 
having  corrected  an  error  of  such  insignificance. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  63^-80;   Dec  Dig.  §  19.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  J.  F.  Bowden  against  A.  E.  WU- 
ley.  From  a  Judgment  overruling  certiorari, 
defendant  brings  error.     Affirmed. 

Morris  Macks,  of  Atlanta,  for  plaintiff  In 
error.  B.  L.  Milling,  of  Atlanta,  for  defend- 
ant in  error. 

POTTLE,  J.  [2]  This  was  a  certloraxi 
case,  in  which  the  plaintiff  In  certiorari  com- 
plained of  a  verdict  against  him  in  the  sum 
of  $23.84.  In  the  account  attached  to  the 
summons  in  the  justice's  court  the  defend- 
ant in  certiorari  claimed  the  sum  of  $23.84, 
but  the  bill  of  particulars  attached  to  the 
account  showed  an  indebtedness  of  $23.75. 
Upon  consideration  of  the  certiorari  the 
Judge  of  the  superior  court,  on  motioa  of 
counsel  for  the  defendant  In  certiorari* 
wrote  off  nine  cents  from  the  verdict,  and 
passed  the  following  order:  "The  within 
certiorari  coming  on  to  be  heard,  after  hear- 
ing same,  certiorari  is  overruled  and  Juds- 
ment  against  plaintiff  in  certiorari  for 
costs."  The  assignment  of  error  in  the  bUl 
of  exceptions  is  in  the  following  langua^se: 
"To  which  Judgment  of  the  court  the  peti- 
tioner then  add  there  excepted,  now  excepts, 
and  assigns  the  same  as  error."  There  was 
no  merit  in  the  certiorarL  The  evidence 
was  directiy  conflicting,  and  the  Judge  of 
the  superior  court  did  not  abuse  his  discre- 
tion in  overruling  the  certiorarL  The  point 
chiefly  relied  on  in  this  court  is  that  the 
Judge  should  have  taxed  the  costs  of  the 
certiorari  against  the  defendant  in  certi- 
orari. The  Judge  had  the  right  to  write  off 
Che  nine  cents  excess.  It  would  seem  that 
this  trifling  sum  ought  to  come  within  the 
maxim,  "De  minimis  non  curat  lex,"  and 
that  the  plaintiff  ought  not  to  be  allowed  to 


^J^or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  it  Rep'r  Index* 
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use  the  processes  of  the  court  to  get  relief 
from  such  an  insignificant  sum.  Chenery  v. 
Stevens,  97  Mass.  82;  Agens  v.  Newark,  35 
N.  J.  Law,  168;  Spencer  y.  Champion,  9 
Conn.  536;  Slaughter  v.  Bank,  109  Ala. 
158,  19  South.  430.  However  this  may  be, 
the  court  granted  the  relief  prayed,  and 
wrote  off  the  nine  cents. 

[1]  The  plaintiff  in  error  argues  that  un- 
der section  5980  of  the  Civil  Code  the  costs 
should  have  been  taxed  against  the  defend- 
ant in  certiorari  because  he  was  cast  in  the 
suit  We  are  not  prepared  to  hold  that  a 
party  is  cast  in  a  suit  merely  because  such 
a  slight  error  in  his  favor,  made  by  a  Jury 
in  calculation,  was  corrected  by  the  superi- 
or court  Even  if  the  rule  were  othervdse, 
the  assignment  of  error  in  the  bill  of  ex- 
ceptions is  not  sufficient  to  raise  the  point 
upon  which  counsel  insists.  A  mere  general 
assignment  of  error  upon  a  judgment  over- 
ruling a  certiorari  simply  raises  the  point 
that  the  certiorari  should  have  been  sustain- 
ed. It  is  probably  sufficient  to  raise  the 
point  that  the  Judge  had  no  authority  to 
write  off  the  nine  cents,  but  should  have 
sustained  the  certiorari  and  sent  the  case 
back  for  another  trial.  There  is  no  merit 
in  this  contention,  however,  because  the 
judge  did  Jiave  the  right  to  reduce  the  ver- 
dict The  assignment  of  error  is  not  suffi- 
cient to  raise  the  point  that  the  costs  should 
have  been  taxed  against  the  defendant  in 
certiorari.  In  order  to  have  raised  this 
question  the  plaintiff  in  error  should  have 
distinctly  assigned  error  upon  the  failure  of 
the  judge  to  tax  the  costs  against  the  de- 
fendant in  certiorari 

Judgment  affirmed. 

a4  Ga.  App.  268) 

MOODY  y.  SOUTHERN  RY.  CO.  (No.  5337.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(SylldbuB  by  the  CovrtJ 

1.  Appeal  and  Ebbob   (719*)— Assiqnmbnts 
OF  Ebbob — Dibection  of  Vebdict. 

"This  court  has  no  author!^  to  decide 
whether  the  trial  court  erred  in  directing  a  ver- 
dict, when  there  is  no  specific  assignment  of 
error,  either  pendente  lite,  in  the  motion  for 
new  trial,  or  in  the  bill  of  exceptions,  made  upon 
such  direction."  Cole  v.  Illinois  Sewing  Ma- 
chine Co.,  7  Ga.  App.  338,  66  S.  E.  979. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  2968-2982,  3490 ;  Dec  Dig. 
I  719.*] 

2.  Cabbiebs  (§  357*>— Ejectment  of  Pabbbn- 
oeb— Failube  to  fat  Excess  Fabe. 

Where  a  passenger  on  a  train  of  a  railway 
company,  without  fault  on  its  part,  negligently 
fails  to  purchase  a  ticket  at  a  station,  where, 
under  the  rules  of  the  Railroad  Commission,  a 
ticket  must  be  purchased,  he  is  liable  to  pay  the 
carrier  whatever  sum  in  addition  to  the  ticket 
rate  may  be  charged  under  the  rules  of  the  Rail- 
road Commission.  If  he  fails  to  pay  this  excess 
rate  upon  demand,  the  carrier  may  lawfully 
eject  him  from  the  train.  This  is  true  although 
it  appears  that  on  previous  occasions  the  carrier 
had  accepted  from  the  passenger  the  cash  fare, 


at  the  ticket  rate,  between  the  same  points; 
it  not  appearing  that  at  the  time  the  passenger 
was  ejected  he  did  not  have  the  excess  fare,  or 
that  be  was  misled  bj  the  previous  practice  of 
the  carrier  into  boarding  the  train  with  no  more 
money  than  was  necessary  to  pay  fare  at  the 
ticket  rate. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  §f  1928-1931 ;  Dec.  Dig.  I  357.*] 

Error  from  City  Ck)urt,  Polk  County;  F. 
A.  Irwin,  Judge. 

Action  by  Henry  Moody  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

I.  F.  Mundy,  of  Rodunart,  and  W.  W. 
Mundy,  of  Cedartown,  for  plaintiff  in  error. 
Maddoz,  McCamy  &  Shumate,  of  Dalton,  and 
Jno.  L.  Tison  and  Bunn  &  Trawick,  all  of 
Cedartown,  for  defendant  in  error. 

POTTLE,  J.  The  plaintiff  in  error  sued 
the  railway  company  for  damages,  and  after 
the  conclusion  of  the  evidence  at  the  trial 
the  court  directed  a  verdict  against  him.  He 
filed  a  motion  for  a  new  trial,  based  solely  on 
the  general  grounds  that  Uie  verdict  was 
contrary  to  law  and  evidence.  From  the 
evidence  it  appeared  that  the  plaintiff  board- 
ed the  train  of  defendant  at  Rockmart  to 
go  to  Aragon,  a  distance  of  four  miles.  The 
ticket  fare  was  10  cents,  but,  under  the  rules 
of  the  Railroad  Commission,  where,  in  con- 
sequence of  the  want  of  reasonable  diligence 
on  the  part  of  the  passenger,  a  ticket  is  not 
purchased,  the  carrier  is  permitted  to  collect 
25  cents  cash  fare.  The  plaintiff  failed  to 
provide  himself  with  a  ticket,  without  fault 
on  the  part  of  the  defendant,  and  refused  to 
pay  the  excess  fare.  Thereupon  the  train 
was  stopped,  and  he  was  quietly  ejected 
therefrom;  no  more  force  being  used  than 
was  necessary  to  accomplish  the  purpose. 
The  plaintiff  bases  his  right  to  recover  upon 
the  theory  that  the  carrier  had  previously  ac- 
cepted from  him  and  other  passengers  10 
cents  as  cash  fare  from  Rockmart  to  Aragon, 
and  that  he  had  no  notice  that  this  custom 
would  be  departed  from  at  the  time  he  board- 
ed the  train.  The  plaintiff  testified  that  the 
defendant's  ticket  collector  accepted  from 
him  the  10  cents  fare  which  he  tendered,  and 
never  returned  it,  though  he  admits  it  was 
tendered  back  to  him. 

[1]  1.  '*This  court  has  no  authority  to  de- 
cide whether  the  trial  court  erred  in  directing 
a  verdict,  when  there  is  no  specific  assign- 
ment of  error,  either  pendente  lite,  in  the 
motion  for  new  trial,  or  in  the  bill  of  ex- 
ceptions, made  upon  such  direction."  See 
Cole  v.  Illinois  Sewing  Machine  Co.,  7  6a. 
App.  338,  66  S.  E.  979,  and  cases  cited.  In 
the  case  just  cited,  the  writer  of  this  opinion, 
representing  the  plaintiff  in  error,  found 
himself  in  the  same  difficulty  which  con- 
fronts counsel  for  the  plaintiff  in  error  in 
the  present  case.  The  writer  then  insisted 
that  an  assignment  of  error  that  *'the  verdict 
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was  contrary  to  law  and  without  evidence 
to  support  it"  was  sufficient  to  require  a  de- 
cision upon  the  question  whether  or  not  the 
court  erred  In  directing  the  verdict,  because, 
under  the  law,  a  directed  verdict  was  Illegal 
if  there  was  any  evidence  to  support  a  con- 
trary verdict  Both  the  Supreme  Court  and 
the  Court  of  Appeals  have,  however,  taken 
a  dilTerent  view  of  this  question  of  practice, 
and  it  is  now  settled  that,  unless  there  is  a 
specific  assignment  of  error  upon  the  action 
of  the  court  In  directing  the  verdict,  the  ver- 
dict must  be  treated  as  though  it  had  been 
returned  by  a  jury  without  any  direction; 
and,  if  there  is  any  evidence  to  support  It, 
a  judgment  overruling  a  motion  for  a  new 
trial,  based  solely  upon  the  ground  that  the 
verdict  Is  contrary  to  law  and  evidence,  must 
be  affirmed. 

[2]  2.  The  plaintiff  did  not  undertake  to 
offer  any  excuse  for  failing  to  purchase  a 
ticket  He  voluntarily  boarded  the  train 
without  providing  himself  with  a  ticket  and 
tendered  the  ticket  fare.  For  this  reason  the 
decision  of  this  court  In  Southern  Railway 
Co.  v.  Jones,  8  Ga.  App.  226,  68  S.  E.  1011, 
has  no  application  to  the  case,  nor  does  the 
decision  in  Southern  Railway  Co.  v.  Johnson, 
8  Ga.  App.  654,  70  S.  E.  69,  apply.  Both  of 
these  decisions  were  based  upon  the  theory 
that  the  plaintiff  offered  a  reasonable  excuse 
for  not  purchasing  a  ticket  Here  no  excuse 
at  all  was  offered,  and  the  ticket  collector 
had  the  right  to  demand  the  excess  fare. 
The  plaintiff  contends  that,  under  the  rules 
of  the  Railroad  Commission,  this  was  option- 
al with  the  company,  and  it  was  not  bound, 
at  the  peril  of  being  charged  with  discrim- 
ination, to  demand  the  excess  fare.  This 
may  be  granted  for  the  sake  of  the  argu- 
ment, but  certainly  the  company  had  the 
right  to  demand  the  additional  fare,  and,  if 
so,  upon  the  plaintiff's  refusal  to  pay  It,  had 
the  right  to  eject  him  at  a  proper  place  and 
in  a  proper  manner.  It  is  not  contended  that 
the  plAintiff  was  ejected  at  a  dangerous 
place,  or  that  he  suffered  any  injury  in  con- 
sequence of  ejectment  in  a  manner  unneces- 
sarily harsh.  The  injuries  which  he  received 
were  the  natural  and  proximate  cause  of  his 
own  ftiilure  to  provide  himself  with  a  ticket. 
The  fact  that  on  other  occasions  the  defend- 
ant's conductor  had,  in  violation  of  its  rules, 
allowed  passengers  to  ride  without  payment 
of  excess  fare  did  not  raise  any  duty  on  its 
part  to  the  plaintiff  to  allow  him  to  do  so  on 
this  particular  occasion.  It  does  not  appear 
from  the  testimony  that  the  plaintiff  did  not 
have  the  15  cents,  or  that  he  was  misled  into 
boarding  the  train  with  only  10  cents  by  the 
previous  conduct  of  the  defendant's  employes. 
Whether  the  plaintiff  would  have  made  a 
case  if  this  had  been  shown  we  need  not  de- 
cide. The  plaintiff  testified  that  the  com- 
pany accepted  him  as  a  passenger  upon  the 
payment  of  10  cents,  and  contends  that  for 


this  reason  It  had  no  right  to  eject  him.  He 
admitted  that  the  amount  he  paid  was  ten- 
dered back  to  him,  and  that  he  refused  to 
accept  it  There  was  evidence  for  the  defend- 
ant that  the  fare  had  not  been  accepted.  In 
view  of  what  has  been  held  in  the  first  di- 
vision of  this  opinion,  the  version  of  the 
transaction  as  detailed  by  the  defendant's 
witnesses  must  be  taken  as  true.  The  plain- 
tiff may  be  entitled  to  recover  his  10  cents, 
but  we  do  not  feel  that  we  are  bound  to  send 
the  case  back  in  order  to  allow  this  to  be 
done.  If  this  trifling  sum  was  tendered  back 
to  the  plaintiff,  as  he  admits,  he  would  be 
compelled  to  pay  the  cost  of  suit  In  order  to 
recover,  and  It  will  not  be  assumed  that  he 
would  be  willing  to  do  this;  and,  besides,  the 
amount  is  so  small  It  would  seem  to  come 
within  the  operation  of  the  maxim,  "De  mini- 
mis non  curat  lex."  WiUey  t.  Bowden,  14 
Ga.  App.  — ,  80  S.  B.  910. 
Judgment  affirmed. 

""""  (14  Qa.  Apjk.  IK) 

SOUTHERN  BY.  CO.  v.  ADAfifS. 

(No.    5195.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1014^ 
Rehearing  Denied  Feb.  4,  1914.) 

(6vllahu$  hy  the  Court.) 

1.  Exception  to  Direction  of  Vebdict. 

The  direct  exception  to  the  direction  of 
the  verdict  in  the  plaintiff's  favor  was  not  made 
within  the  time  required  by  law.  Civil  Code 
1910,  f  6152. 

2.  New  Tbial  (§   128*)— Specificationb   of 

BBROR— VeHDICT— BVIDENCK. 

A  motion  for  a  new  triaL  based  solely  up- 
on the  general  grounds,  that  the  verdict  is  con- 
trary to  law  and  evidence,  raises  only  the  ques- 
tion whether  there  was  any  evidence  to  au- 
thorize the  verdict.  The  fact  that  this  verdict 
may  have  been  returned  by  direction  of  the 
court  does  not  alter  the  rule.  Under  such  an 
assignment  of  error  the  court  cannot  determine 
whether  this  directed  verdict  was  error;  for 
there  may  have  been  some  evidence  which  sup- 
ported the  verdict.  Moody  v.  Southern  Rail- 
way Co.,  14  Ga,  App.  — ,  80  S.  E.  911,  this  day 
decided. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  257-262 ;    Dec  Dig.  {  128,*] 

3.  Action  (S>  28*)-~Appeai«  ano  Erbob  (§ 
1005*)— Waiveb  of  Tobtv-Discbetionaby 
Ruling — Denial  of  New  Tbial. 

There  being  some  evidence  to  authorise  the 
verdict  in  the  plaintifiPs  favor,  the  discretion  of 
the  trial  judge  in  overruling  the  motion  for  new 
trial  will  not  be  disturbed.  There  being  some 
evidence  which  would  warrant  a  finding  that  the 
railway  company  wrongfully  refused  to  deliver 
to  the  plaintiff  the  car  of  coal  for  the  value  of 
which  the  suit  was  brought,  and  wrongfully 
converted  the  coal  to  its  own  use,  the  plaintiff 
could  waive  the  tort  and  sue  on  an  implied 
promise  to  pay  for  the  coal.  While  the  evidence 
does  not  clearly  show  the  value  of  the  coal,  the 
suit  was  an  open  account  for  the  value,  and 
the  plaintiff  testified  that  the  account  sued  on 
was  correct.  This  testimony,  together  with  the 
other  evidence  in  the  case,  was  suflScient  to  make 
out  a  prima  facie  case  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent. 
Dig.  §§  196-215 ;  D-^c.  Dig.  §  28  ;♦  Appeal  and 
Error,  Cent.  Dig.  $|  3860-S87e,  39^-3950 ; 
Dec.  Dig.  §  1005.*] 
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Error  from  Superior  Oourt,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  J.  A.  Adams  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C.  R.  Faulkner,  of  Bellton,  and  Adams  & 
Quillian,  of  Gainesville,  for  plaintiff  in  error 
A.  C.  Wheeler,  of  Gainesville,  for  defendant 
In  error. 

POTTLB,  J.    Judgment  affirmed. 

'a4  Qa.  App.  829)       « 

VAIiDOSTA,  M.  &  W.  E.  CO.  v.  CITIZENS' 

BANK  or  VALDOSTA  (two  cases). 

(Nob.  5279,  5280.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1914.) 

(Syllahus  hy  the  Court.) 

1.  Bills  ano  Notes  (|  634*)— Recovkbt  of 
Attorney's  Fee&— Notice—Necessity. 

A  promissory  note,  stipulating  to  pay,  be- 
sides principal  and  interest,  a  certain  ^r  cent- 
um thereof,  as  attorney's  fees,  is  conditional  in 
80  far  as  the  promise  to  pay  fees  is  concerned. 
'Iht  law  supplies  the  condition,  and  does  not 
allow  such  fees  to  be  recovered  unless  the  plain- 
tiff gives  written  notice  of  his  intention  to  sue, 
in  accordance  with  section  4252  of  the  Civil 
Code. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  f|  1946,  1947;  Dec  Dig.  f 
634.*J 

2.  BiLi^  AND  Notes  (5  534*)— Pleadino— At- 
torney's Fees— Implied  Admission. 

Where  suit  is  brought  upon  such  a  promis- 
sory note,  and  the  petition  alleges  that  written 
notice  as  required  by  law  has  been  given  the  de- 
fendant and  no  defense  has  been  filed,  the  aver- 
ment in  refereiv^e  to  the  giving  of  notice  will  be 
held  to  have  beien  admitted,  and  no  proof  other 
than  the  implied  admission  is  necessary  to  au- 
thorize a  recovery  of  such  fees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  1946,  1947;  Dec  Dig.  | 
534.»] 

8.  Bills  and  Notes  (8  534*)— Pleading— At- 
torney's Feb&— Implied  Admission. 

In  such  a  case,  if  a  jury  be  impaneled,  the 
judge  is  authorized  to  direct  a  verdict  in  favor 
of  tiie  plaintiff  for  the  attorney's  fees,  without 

f»roof,  and  if  the  case  is  tried  without  a  jury, 
n  a  court  where  the  judge  has  the  authority 
to  pass  upon  issues  of  fact  unless  a  jury  be 
demanded,  he  can.  without  proof,  enter  up  a 
finding  in  favor  of  the  plaintiff  for  attorney's 
fees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1946,  1947;  Dec  Dig.  § 
534.*I 

4.  Bills  and  Notes  (§  540*)— Judgment— At- 
torney's Fees— Notice. 

The  judge  cannot,  however,  even  where  no 
jury  has  been  demanded,  enter  a  judgment  as 
upon  an  unconditional  contract  in  writing,  and 
the  judgment  should  be  couched  in  such  lan- 
guage as  to  indicate  that  the  judge,  sitting  as 
a  jury,  has  found  the  fact  to  be  that  written 
notice  of  suit  has  been  given  as  required  by 
law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SI  1918-1934;  Dec.  Dig.  i 
640.*]     . 

6   Bills  and  Notes  (§  540*)— Judgment— At- 
torney's Fees— Notice. 

The  judgments  entered  up  in  the  present 
cases  are  erroneous,  in  that  the  language  therein 


"*    # 


notes  Mai  ^m,  %,  m^ 

[Ed.    N*>>.-lv'   vt^ 
Notes,  Cnx,  I**   M    - 

6.  AFPK4X  AM    tt»,i»t     • 

TION  OF  CaVISK..  ^ 

Where  writtcB  imtiw.  ^  m.. 
en  as  required  by  aw   s*r   ♦        "' 
pay  by  the  retnn  4s9  ^f'*T   'I 
of  the  holder  of  tbe  i*v->  /  .^  ;.' 
fees  becomes  vested.  **t  ti»  *  j- 
tled  to  recover  soek  fat*  t*  <• 
part  of  the  IndebtediMm     v  JT, 
judgment  for  attome/f  u^f^  ^  "•,  ^  - 
defendant  has  a  right  t»  utt*^   ^  « 
judgment  set  aside,  but  he  €au«r.  ti;^.^  '" ' 
reviewing  court  as  a  matt«r  i/  f^^    « J 
judgment  be  affirmed,  with  a  Cs^^Cjl  ."l     * 
attorney's  fees  be  written  at       -'*-**. 

[Ed.  Note.— For  other  enatm.  t^  *«*--   ^ 
Error,  Cent  Dig.  «|  4477.  447^$-'  uT^ j 
1142  ;•    Bills  and  ^otes/c^  i^M  ^^^ 
1947;  Dec.  Dig.  %  534.*!  ^  *  ^^' 

Error  from  City  Court  of  TtldMto;  $  v 

Cranford,  Judge. 

Actions  by  the  Citizens'  Bank  of  TaVftwi* 
against  the  Valdosta,  Moultrie  k  ^'t^Mx 
Railroad  Company.  Judgments  for  p'tftrtj* 
and  defendant  brings  error.    ReretMd. 

Woodward  &  Smith  and  EI  E.  Wilcox,  a;; 
of  Valdosta,  for  plaintiff  In  error,  w'  a 
Dodson,  of  Americus,  for  defendant  in  error, 

POTTLE,  J.  The  atizens'  Bank  of  Val- 
dosta  brought  suit  against  the  Valdosta, 
Moultrie  &  Western  Railroad  Company  upon 
two  promissory  notes,  each  of  ^hich  contain- 
ed a  stipulation  to  pay  10  per  cent  of  the 
indebtedness  as  attorney's  fees  if  the  note 
was  placed  in  an  attomey*s  bands  for  col- 
lection. The  petition  In  each  case  alleged 
that  the  notice  required  by  law  to  enforce  the 
collection  of  attorney's  fees  was  given  to  the 
defendant,  and  a  copy  of  the  notice  was  at- 
tached to  the  petition;  the  notice  being  in 
exact  compliance  with  the  law.  The  defend- 
ant filed  no  defense,  and  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  each  case 
in  substantially  the-  following  language: 
''There  being  no  issuable  defense  filed  under 
oath  in  the  above-stated  case,  the  same  being 
an  unconditional  contract  reduced  to  writing, 
it  is  ordered  that  the  plaintiff  recover  of  the 
defendant,"  etc. — stating  the  amount  of  prin- 
cipal, Interest,  and  attorney's  fees — ^It  ap- 
pearing from  the  plaintiff's  declaration,  and 
not  from  any  evidence,  that  the  plaintiff  has 
given  defendant  the  notice  required  by  law 
to  enforce  the  collection  of  attorney's  fees." 

[1]  The  only  point  made  in  this  court  is 
that  the  judgment  is  erroneous  in  so  far  as 
it  finds  for  attorney's  fees.  The  act  creating 
the  dty  court  of  Valdosta  provides,  in  sub- 
stance, that  the  practice  and  procedure  In 
that  court  shall  be  the  same  as  in  the  su- 
perior court,  except  so  far  as  is  otherwise 
provided  in  said  act.  It  is  provided  in  sec- 
tion 14  of  the  act  that  the  Judge  shall  nave 
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anthoilty  to  determine  all  dvil  cases  of 
which  the  court  has  Jurisdiction  and  give 
judgment  therein,  provided  that  either  party 
in  any  cause  shall  be  entitled  to  a  jury  trial 
upon  entering  a  demand  therefor.  Acts  of 
1897,  p.  498.  No  demand  t^as  made  for  a  ju- 
ry trial  in  the  present  casea  The  notes  sued 
upon  were  unconditional  contracts,  in  so  far  as 
they  stipulated  for  the  payment  of  principal 
and  interest,  and  were  conditional  In  so  far 
as  the  promise  to  pay  attorney's  fees  was 
concerned,  the  condition  being  supplied  by  the 
statute  which  makes  the  giving  of  written 
notice  of  the  intention  to  bring  suit  a  condi- 
tion precedent  to  the  recovery  of  attorney's 
fees.    Civil  Code,  §  4252. 

[2-5]  The  Code  provides  that  in  "all  cases, 
except  actions  for  unliquidated  damages  and 
suits  on  unconditional  contracts  in  writing,*' 
where  no  defense  has  been  filed  by  the  party 
sued,  "the  plaintiff  shall  be  permitted  to 
take  a  verdict  as  if  each  and  every  item 
and  paragraph  were  proved  by  testimony." 
avil  Code,  f  5662.  The  stipulation  for  at- 
torney's fees  being  conditional,  the  judge 
could  not,  even  though  no  defense  was  filed, 
enter  up  a  judgment  as  upon  an  uncondition- 
al contract  In  writing.  It  has  been  express- 
ly held,  however,  by  this  court  that  where  no 
defense  is  filed,  the  judge  may  direct  a  ver- 
dict for  attorney's  fees,  without  further  proof 
than  the  admission  implied  from  the  failure 
to  deny  the  giving  of  the  notice  required  by 
law.  Ivy  V.  Payne,  8  Ga.  App.  760,  70  S.  E. 
140.  It  will,  of  course,  follow  from  this 
decision  that  in  a  dty  court,  where  the  judge 
has  the  power  to  decide  issues  of  fact  unless 
a  jury  is  demanded,  he  could  enter  up  a 
finding  in  the  nature  of  a  verdict  in  favor 
of  the  plaintiff  for  attorney's  fees,  if  the  pe- 
tition alleges  the  giving  of  the  notice  and  the 
allegation  is  not  denied  by  the  defendant 
Section  5662  of  the  Civil  Code  is  applicable 
to  the  city  court  of  Valdosta,  because  there 
is  nothing  in  the  act  establishing  that  court 
which  is  inconsistent  with  this  section  of  the 
Code.  The  note  is  an  entire  contract  It 
must  therefore  be  characterized  as  a  whole, 
either  as  a  conditional  or  as  an  unconditional 
contract  Having  in  it  a  conditional  promise 
to  pay  attorney's  fees,  it  cannot  be  said  to 
be  an  unconditional  contract  This  being  so, 
under  the  Code,  in  a  suit  upon  such  a  con- 
tract, where  no  answer  Is  filed,  each  and  ev- 
ery item  and  paragraph  in  the  petition  must 
be  held  to  have  been  admitted.  This  section 
of  the  Code  excepts  but  two  classes  of  cases, 
to  wit,  suits  for  unliquidated  damages  and 
suits  on  unconditional  contracts  in  writing. 
The  last  exception  is  made  because,  under  a 
previous  section,  to  wit  section  5660,  no  ver- 
dict is  necessary  in  a  suit  on  an  uncondition- 
al contract  in  writing,  and  where  no  answer 
is  filed  the  plaintiff  is  allowed  to  take  judg- 
ment without  proof.  The  ruling  in  Turner  v. 
Bank  of  Maysville,  79  S.  E.  180,  is  not  to  be 
construed  as  holding  that  affirmative  proof 


of  the  fact  that  written  notice  of  tlie  suit 
was  given  is  necessary  when  the  fact  of 
notice  is  not  denied.  We  do  hold,  however, 
that  a  verdict  of  a  jury,  or  the  finding  of  the 
fact  by  a  judge  sitting  as  a  jury,  is  necessary 
before  the  plaintiff  is  entitled  to  a  judgment 
for  attorney's  fees.  It  may  appear  to  be 
technical,  but  nevertheless  we  think  it  sound, 
to  draw  the  distinction  between  the  form  of 
the  judgment  entered  upofi  an  unconditional 
contract  in  writing  and  one  entered  upon 
a  conditional  contract  by  the  judge  presiding 
without  the  Intervention  of  a  jury.  If  the 
language  of  the  judgment  Indicates  that  the 
judge  treated  a  conditional  contract  as  un- 
conditional, aud  entered  up  the  judgment 
of  the  court  as  upon  an  unconditional  con- 
tract in  writing,  the  judgment  would  be  erro- 
neous, because  it  would  be  lacking  in  an 
essential  requirement  of  law,  to  wit  a  finding 
of  the  fact  that  the  condition  stated  in  the 
contract  has  been  met  In  the  case  of  a 
promissory  note  stipulating  for  payment  of 
attorney's  fees,  if  the  language  of  the  judg- 
ment is  such  as  to  indicate  that  the  judge 
was  sitting  both  as  court  and  jury,  and  found 
the  f&ct  to  be  that  written  notice  had  been 
given  as  required  by  law,  then  the  judgment 
would  be  valid  and  binding.  In  other  words, 
the  judgment  should  show  that  it  was  enter- 
ed under  section  5662,  rather  than  under  sec- 
tion 5660,  of  the  Code.  To  relieve  any  fur- 
ther trouble  in  reference  to  this  question,  we 
suggest  that  where  the  judge  of  a  dty  court 
is  presiding  without  a  jury,  in  those  courts 
where  he  has  authority  to  find  the  facts  un- 
less a  jury  is  demanded,  the  following  form 
be  employed :  "The  above  stated  case  coming 

on  regularly  to  be  heard  at  this  the 

term  of  said. court  before  the  judge  thereof 
without  the  intervention  of  a  jury,  and  no  de- 
fense having  been  interposed,  and  it  appear- 
ing that  the  plaintiff  is  entitled  to  recover 
of  the  defendant  the  principal  sum  of 
I ,  together  with  $ ,  interest  and 


I ,  attorney's  fees,  judgment  is  hereby 

rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  said  several  sums  and  costs 
of  court  together  with  futute  interest  on  said 
principal  sum  at  the  rate  of per  cent- 
um per  annunu    Judge  City 

Court  of  .*'     We  do  not  of  course, 

mean  to  say  that  this  fotm  should  be  exactly 
followed,  but  a  substantial  compliance  with 
it  is  advisable. 

[6]  In  the  light  of  what  has  been  said 
above,  we  come  now  to  consider  the  judg- 
ments entered  in  the  cases  now  before  us. 
The  language  employed  in  the  judgments  in- 
dicates an  afiirmative  finding  by  the  court 
that  the  contract  was  unconditional,  and  that 
the  court  ii^  entering  up  judgment  was  deal- 
ing with  it  as  such;  nor  is  this  intention 
negatived  by  the  recital  In  the  judgment  that 
it  appeared  from  the  plaintiff's  declaration, 
and  not  from  the  evidence,  that  written  no- 
tice of  suit  had  been  given  as  required  by 
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law.  80  construing  tbe  Judgmoit,  tbe  ques- 
tion is  whether  we  shall  order  the  attorney's 
fees  written  off,  or  reverse  tbe  judgment 
unconditionally.  When  the  conditions  re- 
quired by  law  for  the  recovery  of  attorney's 
fees  have  been  met,  the  plaintiff  is  as  much 
entitled  to  the  recovery  of  attorney's  fees  as 
he  is  to  the  recovery  of  principal  and  inter- 
est Upon  the  giving  of  the  notice  and  the 
failure  to  pay  within  the  time  required  by 
law,  the  right  to  recover  attorney's  fees  be- 
comes vested.  It  is  in  the  nature  of  a  pen- 
alty which  the  law  imposes  upon  the  defend- 
ant for  failing  to  pay  the  debt  by  the  return 
day  of  the  court  If  the  plaintiff  takes  an 
erroneous  Judgment  finding  attorney's  fees, 
and  the  defendant  so  t&r  acquiesces  in  it  as 
to  file  no  exception,  he  can  thereafter  make 
the  point  in  resistance  to  the  enforcement  of 
the  Judgment,  that  so  much  of  the  Judgment 
as  finds  for  attorney's  fees  is  void;  but  if 
the  defendant  himself  complains  that  the 
Judgment  is  erroneous,  he  cannot  as  a  mat- 
ter of  right  insist  upon  an  affirmance  of  the 
Judgment  with  direc^tion  that  attorney's  fees 
be  written  off,  but  he  is  entitled  to  have  the 
erroneous  Judgment  set  aside  and  the  case 
retried.  In  the  present  case  the  plaintiff  in 
error  is  entitled  to  an  unconditional  reversal, 
and  it  la  so  ordered. 
Judgment  in  each  case  reversed. 

(14  Ga.  App.  887) 

ROBERSON  V.  MARTIN.     (No.  5071.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(Syllabus  ly  the  Court.) 

1.  Judgment  (|  143*)  —  Default  —  Bxousid— 
NECESsmr— Answer—Motion  to  Strike. 

No  defense  having  been  filed  within  tbe 
time  required  by  law,  and  no  valid  excuse  being 
offered  Uierefor,  the  court  did  not  err  in  sus- 
taining the  motion  to  strike  an  answer  filed 
after  that  time. 

[EM.  Note.— -For  other  cases,  see  Judgment- 
Cent.  Dig.  H  269,  270,  272-^ ;  Dec.  Dig.  | 
143.*] 

2.  B11X8   AND   Notes    (§    534*)— Attorney's 

Fees— DEFAULT^-nJUDOMENT. 

The  court  erred  in  rendering  judgment  for 
attorney's  feea 

[I3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Ii  1946,  1947;  Dec  Dig.  i 
534.*] 

Error  from  C^ty  Ck>urt  of  Blackshear  (boun- 
ty;  Jno.  C.  McDonald,  Judge. 

Action  by  one  Martin  against  one  Rober-i 
son.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Afllrmed,  with  directions. 

Thomas  &  Gibbs,  of  Jesup,  for  plaintiff 
in  error.  Memory  &  Summerall,  of  Black- 
sbear,  for  defendant  in  error. 

ROAN,  J.  [1]  1.  Suit  on  a  promissory 
note  was  brought  to  the  December  term,  1912, 
of  the  city  court  of  Blackshear,  and  was  duly 
served  on  the  defendant  At  the  December 
term  of  the  court  the  case  was  called  by  the 


judge,  and,  no  defense  having  been  filed,  was 
marked  in  default,  the  entry  of  default  be- 
ing made  on  December  9,  1912.  At  the  De- 
cemb^  adjourned  term,  which  convened 
more  than  80  days  after  the  «itry  of  default 
was  made,  the  defendant,  without  any  mo- 
tion being  made  to  open  the  default,  filed 
an  answer,  admitting  the  execution  of  the 
note,  but  denying  the  indebtedness  thereon, 
and  setting  up  other  matters  of  defense.  No 
motion  to  open  the  default  was  made  prior 
to  the  June  term,  1913.  A  motion  was  then 
filed,  on  June  11,  1913.  By  the  act  creating 
the  city  court  of  Blackshear  (Acts  1911,  p. 
217,  I  13)  the  defendant  was  required  to 
file  her  defense  on  the  first  day  of  the  term. 
Not  only  did  she  not  file  any  defense  at  that 
term,  but  no  defense  was  filed  until  January 
13,  1913,  more  that  30  days  after  the  case 
was  marked  in  default;  and,  when  she  did 
file  it  in  January,  she  was  not  authorized  to 
file  it,  as  the  default  had  not  been  opened. 
She  allowed  the  next  term — ^the  March  term 
— ^to  pass  without  having  moved  to  open  the 
default,  and  no  formal  motion  for  the  pur- 
pose was  made  until  the  June  term.  As  mat- 
ter of  absolute  right,  under  the  law,  she 
could,  on  payment  of  accrued  costs,  have 
filed  her  answer  any  time  within  30  days 
after  default  was  made.  She  failed  to  show 
any  good  reason  for  this  omission.  She  tes- 
tified, on  the  hearing  of  her  motion  to  <^en 
the  default,  that  she  was  sick  about  a  week 
before  the  sitting  of  the  regular  December 
term,  1912,  but  she  did  not  testify  that  her 
sickness  continued  until  the  adjourned  term 
convened  and  did  not  render  any  valid  rea- 
son why  she  could  not  have  filed  her  an- 
swer between  the  adjournment  of  the  regular 
December  term  and  the  convening  of  the  ad- 
journed term  on  January  13,  1913.  She  fail- 
ed to  state  the  character  of  her  sickness,  or 
how  serious  it  was.  This  statement  was  the 
only  explanation  offered  for  her  failure  to 
file  her  answer  at  the  December  term.  The 
court  overruled  the  motion  to  open  the  de- 
fault, and  sustained  a  motion  to  strike  the 
answer,  and  error  is  assigned  on  these  rul- 
ings. 

The  filing  of  the  answer  on  January  13, 
1913,  when  the  case  had  been  marked  In  de- 
fault more  than  30  days,  was  an  act  not  au- 
thorized by  law ;  hence  the  court  ruled  prop- 
erly in  sustaining  the  motion  to  strike  it. 
Rules  of  the  superior  court  apply  as  to  open- 
ing defaults  in  the  city  court  of  Blackshear. 
The  act  creating  the  court  (Acts  1911,  p.  226, 
i  38)  provides  as  follows:  "Such  default 
shall  not  be  opened  except  in  the  manner  pro- 
vided by  law  for  opening  defaults  in  the  su- 
perior courts  of  this  state."  Rules  of  the  su- 
perior court,  applica'ble  to  the  opening  of  de- 
faults, provide  as  follows  (Civil  Code,  {| 
5654-5656) :  "At  any  time  within  thirty  days 
after  entry  of  'default,'  the  defendant,  upon 
payment  of  all  costs  which  have  accrued,  shall 


*For  other  casei  see  Bame  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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be  allowed  to  open  tbe  deffeiult  and  file  bis 
def^ise  by  demurrer,  plea,  or  answer."  "If 
the  default  is  not  opened  as  proTlded  by  tbe 
preceding  section,  the  plaintiff  shall  be  en- 
titled, at  the  trial  term,  to  take  a  verdict  or 
judgment  as  the  case  may  require.**  "At 
the  trial  term  the  judge  in  his  discretion, 
upon  payment  of  costs,  may  allow  the  de- 
fault to  be  opened  for  providential  cause 
preventing  the  filing  of  a  plea,  or  for  ex- 
cusable neglect,  or  where  the  judge,  from  all 
the  facts,  shall  determine  that  a  proper  case 
has  been  made  for  the  default  to  be  opened 
on  terms  to  be  fixed  by  the  court.  In  order 
to  allow  the  default  to  be  thus  opened,  the 
showing  shall  be  made  under  oath,  shall  set 
up  a  meritorious  defense,  shall  offer  to  plead 
instanter,  and  announce  ready  to  proceed 
with  the  trial."  Even  if  it  was  discretionary 
with  the  court  to  have  allowed  this  default 
to  be  opened  upon  application  made  at  the 
June  term,  1913,  It  was  certainly,  under  the 
facts  in  the  case,  not  an  abuse  of  discretion 
to  refuse  to  do  so. 

[2]  2.  The  note  sued  on  contained  the  usu- 
al stipulation  for  the  payment  of  10  p^  cent 
as  attorney's  fees  for  collection.  The  court, 
after  striking  the  answer,  rendered  judg- 
ment against  the  defendant  as  upon  an 
unconditional  contract  in  writing,  for  the 
amount  of  the  note,  with  attorney's  fees  as 
provided  for  therein.  To  this  judgment  the 
defendant  excepted.  The  court  erred  in  en- 
tering judgment  for  attorney's  fees.  A  judg- 
ment such  as  was  suggested  in  Valdosta, 
Moultrie  &  Western  R.  Ck).  y.  Citizens*  Bank 
of  Valdosta,  13  Qa.  App.  — ,  80  S.  E.  913, 
should  have  been  entered.  The  admission  in 
the  pleadings  might  have  amounted  to  proof, 
but  the  stipulation  of  note  as  to  attorney's 
fees  cannot  be  said  to  be  unconditional,  and 
cannot  be  the  subject  of  such  a  judgment 
unless,  either  by  the  consent  of  parties  or  in 
some  instances  by  waiver  of  the  right  to  de- 
mand a  jury  trial,  the  court  in  sitting  as  a 
jury,  and  In  either  event  the  fact  should  ap- 
pear in  the  judgment.  The  case  is  controlled 
by  the  decision  in  Valdosta,  Moultrie  &  West- 
ern R.  Ck).  V.  Citizens'  Bank  of  Valdosta,  13 
Ga.  App.  — *-,  80  8.  B.  913. 

The  judgment  is  afilrmed,  with  direction 
that  the  plaintiff  write  off  the  attorney's 
rees. 

Judgment  affirmed,  with  directioB. 


(14  Qa.  App.  878) 

JOHNSON  &  YOUNG  v.  KBLLEY. 
(No.  6273.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914. 
Reheariog  Denied  Feb.  4,  1914.) 

(8yllaJ>u»  hy  the  Court,) 

N«w  Trial  ({  70*)— Denial  op  N»w  Trial— 
Evidence  of  Fraud  —  Grounds  —  Suffi- 
ciency OF  Evidence. 

It  is  not  alleged  that  any  error  of  law  was 

committed  on  the  trial,  either  in  the  rulings 


upon  testimony  or  In  the  charge  of  tbe  court 
The  motion  for  a  new  trial,  which  was  over- 
ruled by  the  trial  Judge,  rests  merely  upon  the 
issue  as  to  whether  the  verdict  was  so  without 
evidence  to  support  it  aa  to  be  contrary  to  law. 
The  defendants  admitted  a  prima  fade  case 
and  the  justness  of  the  plaintiff*s  demand,  and 
assumed  the  burden  of  proving  a  counterclaim 
of  a  larger  amount.  Under  the  record,  the  de- 
fendants' right  to  recover  upon  the  coonter- 
claim  was  placed  by  them  wholly  upon  the  va- 
lidity of  a  written  contract,  and  thia  contract 
the  plaintiff  testified,  was  obtained  by  fraoa 
successfully  perpetrated  upon  him,  as  a  resnlt 
of  justifiable,  though  misplaced,  confidence  in 
his  agents.  And  though  the  evidence  of  fraud, 
in  one  view  of  the  case,  may  be  considered 
somewhat  weak,  it  was  legally  euffident  to 
authorize  the  jury  to  disregard  the  written 
contract  upon  which  the  defendants'  whole  case 
rested;  especially  since  there  was  no  proof 
that  the  alleged  proposed  purchaser  of  the 
plaintiffs  land  in  fact  signed  the  contract  upon 
the  validity  of  which  the  defendants'  commis- 
sions depended,  and  to  this  extent  there  was 
a  failure  to  prove  the  contract  tendered  in  evi- 
dence. The  evidence  was  sufficient  to  author- 
ize the  verdict,  and  the  discretion  of  the  trial 
judge  in  refusing  a  new  trial  was  not  abused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i|  142,  143;    Dec  Dig.  f  70.*] 

Error  from  Superior  Court  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  J.  B.  Kelley  against  Johnson  9t 
Young.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    AfQrmed. 

Etherldge  &  Etheridge,  of  Atlanta,  for 
plaintiffs  In  error.  J.  F.  Qollghtly,  of  A^ 
lanta,  for  defendant  in  error. 

RUSSELL,  O.  J.    Judgment  afilrmed. 

ROAN,  J.,  disqualifled. 

a4  Ga.  App.  ttS) 

WESTERN  &  A.  R.  CO.  v.  WATKINS. 

(Na  5331.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1914^ 
Rehearing  Denied  Feb.  25,  1914.) 

fSyUahut  hy  the  Court,) 

1.  Plbadino  (§  8*)  — Conclusions— Nequ- 

QBNGE. 

In  a  suit  for  damages  from  the  negligent 
homicide  of  a  person  by  the  operation  of  a 
railway  train,  an  allegation  that  the  defend- 
ant's servants  in  charge  of  the  train  "neglirent- 
ly  failed  to  keep  a  proper  lookout  ahead"  is 
not  demurrable  as  being  the  statement  of  a 
mere  conclusion;  there  being  in  the  petition 
averments  sufficient  to  show  a  duty  on  the  part 
of  the  defendant  to  look  out  for  persons  on  the 
track  at  the  place  where  the  homicide  occnired. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent.  Dig.  §§  12-28%,  68;  Dec  Dig.  {  &•] 

2.  Railroads  (t§  312,  348*)— Pbbson  Cbo8»- 
INQ  Teack  — Action  foe  Dsath  — Sufh- 
ciEJ^CT  OF  Evidencb— Cabs  Rsquibed. 

The  evidence  authorized  the  verdict.  Tlie 
jury  were  authorized  to  find  that  it  was  the 
defendant's  duty  to  anticipate  the  presence  of 
pedestrians  on  the  track  at  the  time  when  and 
the  place  where  the  homicide  occurred.  The 
evidence  sufficiently  indicated  the  earning  ca- 
pacity of  the  deceased,  and  that  the  plaintiS 
was  dependent  upon  him  for  support  The  ver- 
dict was  not  legally  excessive.     The  evidence 


*Fer  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  Ik  Bep'r  Iiktezaa 
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anthorlBed  the  finding  that  the  train  which 
ran  over  and  killed  the  deceased  was  being  op- 
erated in  a  negligent  manner  and  at  a  rate  of 
speed  in  excess  of  that  allowed  by  an  ordinance 
of  the  city,  within  the  corporate  limits  of  which 
the  homicide  occurred. 

[Ed.  Note.— For  other  caises,  see  Bailroads, 
Cent  Dig.  jj  988-1001,  1003-1006.  1138-1150 ; 
Dec  Dig.  IS  312.  348.*] 

8.  Evidence  (§  126*)— Knxmo  of  Pebson  on 

Tkaok— Res  GE9TA. 

Testimony  that  the  injnred  person  made  a 
statement,  immediately  after  the  train  passedt 
to  the  effect  that  be  was  run  over  by  the  de- 
fendant's train,  was  admissible  as  a  part  of  the 
res  gestae.  Moreover,  there  was  no  issne  in  the 
case  in  reference  to  the  fact  that  the  deceased 
was  killed  by  the  defendant's  train. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  372-376;    Dec.  Dig.  f  126.*] 

4.  Appeal  and  Bbrob  (>  216*)--Pbe8enta- 
TioN  OF  Question  — INSTB0OT1ON8  — Re- 
quests. 

An  instruction  to  a  jury,  correct  in  itself, 
will  not  be  treated  as  erroneous,  upon  an  as- 
signment of  error  that  additional  instruction 
on  the  same  subject  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  §  216.*] 

6.  Railroads  (§  312*)— Pebsons  on  Track- 
Duty  TO  Avoid  Injuby. 

Where,  with  the  knowledge  and  consent  of 
a  railway  company,  persons  are  permitted  to 
use  a  pathway  across  its  trades,  the  company 
is  bound  to  anticipate  the  presence  of  persons 
along  the  pathway.  The  instructions  of  the 
trial  court  upon  this  subject  were  not  erroneous 
for  any  of  the  reasons  assigned. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Gent  Dig.  §§  988-1001,  1003-1005;  Dec  Dig. 
i  312.*] 

6.  Railroads  (|  817*)— Person  on  Tbagk- 
Neoliqence  —  Validity  of  Speed  Ordi- 
nance. 

A  municipal  ordinance  limiting  the  speed 
of  trains  in  a  city  to  six  miles  per  boor  was 
not  unreasonable  as  applied  to  the  locality 
where  the  homicide  occurred.  It  was  therefore 
not  erroneous  for  the  trial  judge  to  instruct  the 
jury  that  a  violation  of  this  ordinance  would 
be  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1009 ;  Dec.  Dig.  §  317.*] 

7.  Trial  (§  255*)— Instructions— Necessity 
OF  Request— Contributory  Neoliqence. 

There  being  no  plea  setting  up  contributory 
negligence  on  the  part  of  the  deceased,  it  \s  no 
croond  for  a  new  trial  that  the  court  failed  to 
instruct  the  jur^  that  contributory  negligence 
would  go  in  mitigation  of  damages;  there  be- 
ing no  request  for  such  instruction^ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  li  627*^1 ;    Dec  Dig.  i  255.*] 

&  Appeal  and  Error  (§  263*)— Presenta- 
tion for  Review— Instructions. 

A  charge  that  all  questions  of  negligence, 
azoept  with  reference  to  the  violation  of  the 
city  ordinance,  were  exclusively  for  determina- 
tion by  the  jury,  was  not  erroneous,  and  error 
cannot  properly  be  assigned  upon  such  au  in- 
atruction  on  the  ground  that  some  of  the  alleg- 
ed negligence  was  not  the  proximate  cause  of 
the  injury  and  should  not  have  been  submitted 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ^  151(^1523,  1625-1532; 
I>ec  Dig.  H  263.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Keid,  Judge. 


Action  by  Mrs.  S.  B.  Watklns  against  ttia 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peeples  ft  Jordan,  of  Atlanta,  for 
plaintiff  in  error.  Colquitt  ft  Conyers.  of  At- 
lanta, for  defendant  in  error. 

POTTI4B,  J.  Mrs.  Watklns  brought  suit 
against  the  Western  ft  Atlantic  Railroad 
Company  for  damages  for  the  alleged  negli- 
gent homicide  of  her  son,  19  years  of  age. 
The  company  demurred  to  the  petition.  The 
demurrer  was  overruled,  and  the  plaintiff 
recovered  a  verdict  in  the  sum  of  $7,500.  The 
defendant's  motion  for  new  trial  was  over- 
ruled, and  it  excepted. 

[11  1.  Only  one  ground  of  the  demurrer  is 
argued  in  the  brief  of  counsel  for  the  plain- 
tiff in  error.  This  demurrer  challenges  the 
sufficiency  of  the  allegation  that  the  defend- 
ant was  negligent  by  reason  of  the  fact  that 
''the  engineer,  fireman,  conductor,  and  three 
switchmen,  all  negligently  failed  to  keep  a 
proper  lookout  ahead.'*  It  is  contended  that 
this  allegation  is  argumentative,  and  states 
a  mere  conclusion,  without  setting  forth 
facts  showing  how  and  wherein  the  proper 
lookout  was  not  observed.  We  do  not  think 
the  allegation  was  subject  to  this  demur- 
rer. The  averment  that  the  servants  of  the 
company  failed  to  keep  a  proper  lookout 
ahead  was  an  allegation  of  fact  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant in  failing  to  keep  a  lookout  at  a  place 
where  it  was  claimed  the  defendant  was 
bound  to  anticipate  the  presence  of  persons 
on  the  track. 

[2]  2.  The  evidence  for  the  plaintiff  tended 
to  show  that  her  son  was  killed  by  a  freight 
train  of  the  defendant  company,  consisting  of 
a  large  number  of  cars.  The  train  had  been 
made  up  at  Hill's  Park  and  was  moving  in 
the  direction  of  Atlanta.  The  engine  was 
between  two  of  the  cars;  there  being  2.:> 
cars  ahead  of  the  engine,  and  three  cars  be- 
hind it  The  disUnce  from  HUl's  Park  to 
Atlanta  is  about  five  miles.  The  train  was 
a  complete  train,  equipped  with  air  brakes. 
There  was  no  headlight  in  front  of  the  train, 
and  the  light  from  the  engine  was  not  thrown 
upon  the  track,  on  account  of  the  number 
of  cars  which  were  ahead  of  the  engine. 
It  appears  that  at  the  place  where  the  hom- 
icide occurred  there  were  four  main-line 
parallel  tracks  in  close  proximity  to  each 
other.  Two  of  the  tracks  were  the  prop- 
erty of  the  defendant,  and  two  were  own- 
ed by  the  Southern  Railway  Company.  All 
of  these  main-line  tracks  were  continual- 
ly used,  by  day  and  by  night,  both  as  main- 
line tracks  and  for  switching  purposes.  Ac- 
cording to  some  of  the  evidence,  there  were 
as  many  as  250  trains  a  day  passing  over 
the   traclw.     The  homicide  occurred  within 
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the  corporate  limits  of  the  dty  of  Atlanta, 
and  there  was  a  dty^  ordinance  limiting  the 
speed  of  trains  In  the  city  to  a  rate  not  ex- 
ceeding 6  miles  an  hour.  The  defendant's 
train  was  moving  at  a  speed  of  12  miles  an 
hour  when  the  plaintiff's  son  was  killed.  The 
homicide  occurred  about  11  o'clock  at  night 
and  at  a  place  where  a  path  crosses  the 
tracks.  According  to  testimony,  which  the 
jury  was  authorized  to  accept,  this  path  had 
been,  for  a  number  of  years,  constantly  used, 
both  by  day  and  by  night,  by  a  large  number 
of  people  as  a  passageway  across  the  de- 
fendant's track&  It  appears  that  some  of  the 
servants  of  the  defendant  were  on  top  of  the 
leading  car  of  the  train  and  had  lanterns  to 
use  for  the  purpose  of  signaling  the  engineer. 
None  of  the  employ^  of  the  defendant  saw 
the  boy  before  he  was  killed.  The  deceased 
had  no  regular  employment,  but  when  he 
could  get  work  he  earned  from  $1.50  to  $2 
per  day.  A  portion  of  his  earnings  were 
contributed  to  his  mother's  support,  and  ac- 
cording to  her  testimony  she  was  dependent 
largely  upon  her  son.  Immediately  after  the 
plaintiff's  son  was  run  over,  a  witness,  hear- 
ing outcries,  ran  to  where  the  boy  was  and 
asked  him  how  he  came  to  be  injured,  and 
the  boy  replied  that  there  was  a  Southern 
train  going  out,  and  he  stepped  across  the 
Southern  Railway  Ck)mpany*s  track  onto  the 
defendant's  track  and  was  struck  by  the  de- 
fendant's train. 

The  verdict  was  supported  by  the  evidence. 
The  homicide  did  not  occur  in  a  switchyard, 
and  the  rale  that  there  can  be  no  Implied 
license  to  use  the  tracks  of  a  railway  com- 
pany in  its  switchyard  has  no  application. 
It  is  true,  as  suggested  by  counsel  for  the 
plaintiff  in  error,  that  this  rule  is  founded 
on  the  danger  incident  to  the  use  of  tracks 
at  a  place  where  switching  is  constantly  go- 
ing on,  and  that  it  is  equally  dangerous  to 
undertake  to  cross  a  railway  track  in  the 
nighttime  at  a  place  where  trains  are  con- 
stantly moving.  The  question,  however,  is 
settled  by  the  Supreme  Court  in  Wright  v. 
Southern  Railway  Co.,  139  Ga.  448,  77  S.  E. 
384,  which  was  followed  by  this  court  in 
Binlon  V.  Central  of  Georgia  Ry.  Co.,  12  Ga. 
App.  663,  7iB  S.  E.  132.  As  was  said  in  the 
Binlon  Case:  "The  evident  purpose  of  the 
Supreme  Court,  in  the  case  cited  above,  was 
to  limit  the  switchyard  doctrine  to  switch- 
yards proper,  and  to  tracks  whicdi  are  con- 
stantly being  used  as  switch  tracks."  There 
was  evidence  In  the  plaintiff's  behalf  that  the 
pathway,  along  which  the  plaintiff's  son  was 
attempting  to  cross  the  tracic  had  been  con- 
stantly in  use  both  by  day  and  by  night,  as 
some  of  the  witnesses  expressed  it,  "by 
streams  of  people."  If  this  was  so,  the  de- 
fendant was  bound  to  anticipate  that  pedes- 
trians might  use  the  pathway  at  any.  time, 
and  consequently  it  was  under  a  duty  to  look 
out  and  take  precaution  for  the  safety  of 
such  pedestrians.     The  testimony  Indicated 


that  the  plaintlff^s  son  had  sufficient  earn- 
ing capacity  (taking  into  consideration  his 
expectancy)  to  authorize  a  recovery  for  a 
greater  sum  than  the  Jury  found.  The  fact 
that  the  deceased  had  no  steady  employmoit 
at  the  time  of  his  death  was  ImmaterlaL 
The  question  was,  not  so  much  what  he  was 
earning  at  the  time  of  his  homicide,  as  what 
his  earning  capacity  was.  Southern  Bell 
TeL  Co.  V.  Shamos,  12  Ga.  App.  463-^72,  77 
S.  E.  312.  The  evidence  was  also  sufficient 
to  show  that  the  deceased  contributed  sub- 
stantially to  his  mother's  support. and  that 
she  was  dependent  on  him.  See  Fuller  v. 
Inman,  10  Ga.  App.  680,  74  S.  B.  287.  There 
was  no  question  that  the  city  ordinance  was 
applicable  to  the  locality  where  the  plain- 
tiff's son  was  killed,  and  it  cannot  be  said 
that  the  ordinance  was  unreasonable  as  ap- 
plied to  this  locality,  whether  the  question 
be  treated  as  one  of  law  for  the  court,  or 
one  of  fact  for  the  Jury.  See  Columbus  R. 
Co.  V.  Waller,  12  Ga.  App.  674,  78  S.  B.  52. 
and  Jackson  v.  Seaboard  Air  Line  Ry.,  tiO 
Ga.  277,  78  S.  B.  1069. 

[3]  3.  Complaint  is  made  of  the'admlssiOD 
of  testimony  as  to  a  statement  of  the  de- 
ceased immediately  after  the  injury,  to  the 
effect  that  it  was  a  train  of  the  defendant 
which  ran  over  him.  This  testimony  was  a 
part  of  the  res  gestse,  and  was  admissible  as 
such.  See  Southern  Ry.  Co.  v.  Brown,  126 
Ga.  1,  54  S.  Ek  911.  Besides,  there  was  no 
issue  in  the  case  in  reference  to  the  fact  that 
the  deceased  was  killed  by  the  defendant'^ 
train. 

[4]  4.  Error  is  assigned  upon  the  charge  of 
the  court  on  the  subject  of  the  credibility  of 
witnesses.  It  is  contended,  not  that  the 
charge  as  given  was  erroneous,  but  that  the 
court  omitted  two  or  three  elements  in  rela- 
tion to  the  credibility  of  witnesses  which  tlie 
Jury  might  take  luto  consideration.  It  is  well 
settled  that,  where  a  charge  is  correct  in  It- 
self, error  cannot  be  assigned  on  it  on  the 
ground  that  the  court  should  have  given  ad« 
ditlonal  instruction  on  the  same  subject.  If 
further  instructions  were  desired,  counsel 
should  have  requested  the  court  to  give  them. 
Southern  Ry.  Co.  v.  Hill,  189  Ga.  550.  77  S. 
E.  803;  Southern  Ry.  Co.  v.  Williams,  139' 
Ga.  357  (3),  77  S.  B.  153;  Grimsley  v.  Sln^e- 
tary,  133  Ga.  67  (3),  65  S.  B.  92,  134  Am.  St. 
Rep.  196. 

[5]  5.  Error  is  assigned  upon  the  follow- 
ing charge:  "Where  persons  generally,  even 
though  trespassers,  habitually  use  the  prop- 
erty of  a  railroad  company,  with  the  knowl> 
edge  and  without  the  disapproval  of  the  eni- 
ploy^s  having  such  property  in  charge,  or  to- 
such  an  extent  as  to  put  the  railroad  com- 
pany and  its  servants  and  agents  upon  notice 
of  such  use,  and  there  is  no  disapproval  or 
means  adopted  to  prevent  its  use,  the  rail- 
road company,  in  that  event.  If  that  exists, 
if  that  be  true,  is  bound  to  anticipate  that 
such  use  of  the  property  will  continue."  And 
complaint  is  also  made  of  another  portion  of 
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tbe  charge  on  the  same  subject  as  that  above 
dealt  with,  wherein  the  court  elaborated  the 
rale  In  reference  to  the  duty  of  a  railway 
company  to  anticipate  the  presence  of  per' 
sons  on  the  track  at  a  place  where  they  have 
an  Implied  invitation  to  be.  These  instroo- 
tiODs  were  in  accordance  with  the  law  as  we 
understand  it  to  have  been  announced  by  the 
Supreme  Court  in  Wright  v.  Southern  Ry. 
Co.,  supra.  See,  also,  Shaw  v.  Georgia  R.  R., 
127  Ga«  8,  55  S.  H  960;  Macon  A,  Birming- 
ham Ry.  Co.  V.  Parker,  127  Ga.  471,  66  S.  B. 
616;  Southern  Ry.  Co.  v.  Chatman,  124  Ga. 
1027,  53  S.  E.  692,  6  L.  R.  A.  (N.  S.)  283,  4 
Ann.  Cas.  675;  and  Binion  v.  Central  of 
Georgia  Ry.  Co.,  supra. 

[6]  6.  Error  is  assigned  upon  instructions 
to  the  effect  that  if  the  train  was  being  run 
at  a  rate  of  speed  exceeding  six  miles  per 
hour  this  would  be  a  violation  of  the  dty 
ordinance,  and  therefore  negligence  as  a 
matter  of  law.  it  is  only  in  a  case  where  acts 
or  conduct  on  the  part  of  a  person  constitute 
negligence  as  a  matter  of  law  that  the  court 
is  authorized  to  instruct  the  Jury  that  such 
acts  or  conduct  would  amount  to  negligence. 
In  Columbus  Ry.  Co.  v.  Waller,  12  Ga.  App. 
674,  78  S.  B.  52,  this  court  held:  "The  ques- 
tion whether  a  municipal  ordinance  is  rea- 
sonable and  valid  is  one  of  law,  for  the  court 
In  the  present  case  it  was  error,  requiring 
the  grant  of  a  new  trial,  to  charge  the  Jury 
that  they  should  examine  the  facts  and  cir- 
cumstances in  the  evidence  and  determine 
whether  or  not  the  municipal  ordinance  pre- 
scribing the  maximum  rate  of  speed  at  which 
automobiles  tould  be  propelled  along  a  speci- 
fied part  of  the  highway  was  reasonable  and 
vaUd.  The  ordinance  was  reasonable,  and 
the  only  question  for  the  jury  was  as  to  its 
applicability  to  the  facts  of  the  case  on  trial." 
In  that  case  Central  Railroad  &  Banking 
Co.  V.  Brunswick  &  Western  R.  Co.,  87  Ga. 
386,  392,  13  S.  B.  520,  and  Atlantic  Coast 
line  R.  Co.  v.  Adams,  7  Ga.  App.  146,  66  S.  B. 
494,  were  cited  in  support  of  the  proposition 
announced.  See,  also.  Central  of  Georgia  Ry. 
Co.  V.  Bond,  111  Ga.  13  (7),  36  S.  B.  299; 
Wright  V.  Southern  Railway  Co.,  139  Ga.  448, 
77  S.  Bw  384.  If  the  court  had  been  in  doubt 
as  to  the  reasonableness  of  the  ordinance, 
when  applied  to  the  facts  in  evidence  and  to 
the  locality  where  the  injury  occurred,  it 
might  have  taken  the  advice  of  the  Jury  upon 
the  subject,  as  was  done  in  Jackson  v.  Sea- 
board Air  Liine  Ry.,  supra;  but,  having 
reached  the  correct  conclusion  as  to  the  rea- 
sonableness of  the  ordinance  when  applied  to 
the  locality  in  question,  the  Judgment  over- 
ruling the  motion  for  new  trial  will  not  be 
reversed  because  the  court  failed  to  submit  to 
the  Jury  the  question  as  to  the  reasonableness 
of  the  ordinance. 

[7]  7.  There  being  no  plea  setting  up  con- 
tributory negligence  on  the  part  of  the  de- 
ceased, it  is  no  ground  for  a  new  trial  that  in 


charging  the  Jury  upon  the  measure  of  dam- 
ages the  court  failed  to  instruct  the  Jury  that 
contributory  negligence  would  go  in  jnitiga- 
tion  of  damages;  there  being  no  request  for 
such  instruction.  L.  &  N.  R.  Co.  v.  Smith, 
136  Ga.  455,  71  S.  EL  774;  Southern  Rail- 
way Co.  V.  Hooper,  110  Ga.  779,  36  S.  B.  232 ; 
Cavanaugh  v.  Biggin,  9  Ga.  App.  468,  71  S. 
B.  779. 

[8]  8.  There  was  no  error  in  instructing 
the  Jury,  in  substance,  that  all  the  spedflca- 
tions  of  negligence  to  which  the  attention  of 
the  Jury  had  been  called,  except  negligence  in 
violating  the  dty  ordinance,  were  matters  ex- 
clusively for  determination  by  the  Jury.  If 
the  court  gave  an  erroneous  Instruction  upon 
any  particular  allegation  of  negligence  or 
submitted  to  the  Jury  an  averment  of  neg- 
ligence which  was  not  the  proximate  cause  of 
the  injury,  exception  should  have  been  made 
to  that  instruction. 

Judgment  affirmed. 
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(Supreme  Court  of  Appeals  df  West  Virginia. 

Feb.  8,  1914.) 

(ByHabm  ly  the  Court.) 

1.  Municipal  Corpobatioits  (8  705*)--Stbkets 
—Law  op  the  Road—Mutual  Rights. 

The  rights  of  pedestrians  and  drivers  of 
automobiles,  when  using  streets  or  other  pub- 
lic highways,  are  mutual,  equal,  and  co-ordi- 
nate, except  as  varied  by  the  nature  of  the 
appliance  or  mode  <^  travel  employed,  and  as 
long  as  each  observes  the  redprood  rights  of 
the  other  neither  will  be  liable  for  any  injury 
his  use  may  cause. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  1515-1517;  Dec. 
Dig.  i  705.*] 

2.  Municipal  Corporations  (|  706*)— Streets 
—Law  of  the  Road— Mutual  Rights. 

A  person  using  a  public  highway  owes  the 
double  duty  to  avoid  danger  to  himself  by  an- 
other having  an  equal  right  to  such  use  and  the 
infliction  of  injury  upon  such  other  person. 
Both  must  exercise  that  degree  of  care  which 
a  reasonably  prudent  man  would  exercise  under 
the  same  circumstances. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1515-1517;  Dec 
Dig.  §  705.*] 

3.  Municipal  Corporations  (|  706*)— Streets 
—  Law  of  Road  —  Operation  op  Automo- 
biles. 

Because  of  the  character  of  the  vehicle 
and  the  unusual  dangers  incident  to  its  use,  a 
greater  degree  of  care  is  required  of  the  opera- 
tor of  an  automobile,  while  on  the  public  high- 
way, and  especially  at  street  crossings,  than  is 
required  of  persons  using  the  ordinary  or  less 
dangerous  instruments  of  travel.  He  should 
exercise  such  care  in  respect  to  speed,  warnings 
of  approach,  and  the  management  of  the  car  as 
will  enable  him  to  anticipate  and  avoid  colli- 
sions which  the  nature  of  the  machine  and  the 
locality  may  reasonably  suggest  likely  to  occur 
in  the  absence  of  such  precautions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1515-1517;  Dec 
Dig.  i  705.»] 
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cbnsldemtion  the  character  of  the  deceased  for 
violence  and  turbulence  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent.   Dig.  H   1990-2004;    Dec.  Dig.   | 

7.  Witnesses  (||  270,  282%*)— Cboss-Bxam- 

INATION. 

The  right  of  a  party  to  subject  the  witness- 
es of  the  opposite  party  to  a  thorough  and  sift- 
ing cross-examination  should  not  be  curtailed, 
but  it  is  not  error,  even  upon  a  cross-examina- 
tion, to  sustain  an  objection  to  the  admission  of 
testmiony  which  is  wholly  irrelevant  to  the  is- 
sues in  the  case.  In  the  light  of  the  explanatory 
note  of  the  presiding  judge,  qualifying  the  re- 
citals of  fact  as  to  the  rulings  of  the  court  upon 
the  testimony  as  stated  in  the  assignments  of 
error,  it  is  apparent  that  these  rulings  were  free 
from  error  and  not  prejudicial  to  the  accused; 
and  it  was  not  error  for  the  court,  even  upon 
cross-examination,  to  prevent  useless  repetitions 
of  statements  which  a  witness  has  more  than 
once  made. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  926,  928,  955-957,  990-992 ;  Dec 
Dig.  {{  270,  282%.*] 

8.  CsnaNAL  Law  (|  342*)— Eviobncb— Rslb- 
VANCT— Motive. 

The  interest  of  witnesses  who  testify  in  a 
trial  is  always  legitimate  subject-matter  for  con- 
sideration by  the  jury,  but  the  motive,  bias,  or 
interest  of  one  who  is  not  a  witness  in  a  crim- 
inal case  nor  the  prosecutor  is  irrelevant,  and 
can  properly  be  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  773,  774 ;  Dec.  Dig.  |  342.»] 

9.  CRnaNAL  Law  (|  1163*)— Witnesses  (§ 
246*)— Tbiai/— Examination  of  Witnesses 
BY  CouBT— Review. 

While  great  caution  should  be  used  in  its 
exercise,  the  trial  judge  has  the  right,  in  his  dis- 
cretion, to  question  the  witnesses  during  the 
progress  of  a  trial,  in  order  to  elicit  the  truth, 
and  this  discretion  will  not  be  controlled  except 
where  it  appears  that  the  manner  in  which  the 
judge  exercised  his  right  tended  unduly  to  im- 
press the  jury  with  the  importance  of  the  tes- 
timony elicited,  or  would  be  likely  to  leave  the 
^ury  to  suppose  that  the  judge  was  of  the  opin- 
ion that  one  party  rather  than  the  other  should 
prevail  in  the  case.  The  error  at  all  times  to  be 
guarded  against  is  the  conveyance  of  even  the 
slightest  intimation  of  Judicial  opinion  upon  the 
facts  in  proof  or  to  be  proved.  As  certified  by 
the  trial  judge,  his  questions  in  this  case,  even 
if  unnecessary  for  the  reason  that  the  witness 
had  already  gone  over  the  same  ground  twice, 
are  not  subject  to  criticism  as  indicating  any 
opinion  on  the  part  of  the  court  as  to  the  merits 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  3061-3066;  Dec.  Dig.  § 
1153  ;♦  Witnesses,  Cent  Dig.  §{  852-857;  Dec. 
Dig.  i  246.»] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;  W.  B.  Thomas,  Judge. 

Jim  Hart  was  convicted  of  manslaughter, 
and  brings  error.    Affirmed. 

McKenzie  &  Eline,  James  Humphreys,  and 
Shipp  &  Kline,  all  of  Moultrie,  for  plaintiff 
in  error.  Covington  &  Summerlin  and  J.  A. 
Wilkes,  SoL  Gen.,  all  of  Moultrie,  for  the 
State. 

RUSSELL,  C.  J.    Judgment  affirmed. 
'^JTor  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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WILLBY  v.  BOWDBN.     (No.  5292.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

(SyllahuB  hp  the  Court,) 

1.  APPEAii  AND  Error  (S  750*)— Assionhknt 
OF  £}RR0R— Overruling  of  Cebtiorabi. 

A  mere  general  assignment  of  error  upon 
a  judgment  overruling  a  certiorari  is  not  suf* 
ficient  to  authorize  a  ruling  upon  the  question 
whether  the  court  erred  in  not  taxing  the  costs 
against  the  defendant  in  certiorari,  after  hav- 
ing directed  that  a  small  sum  be  written  off 
from  the  verdict  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3074-8083;  Dec  Dig.  f 
760.»] 

2.  Appeal  and  E)bbob  (i  19*)— Decisions  Re- 
viewable—Trifling  Mistake. 

It  would  seem  that  the  sum  of  nine  cents 
is  so  trifling  and  insii^nificant  as  to  come  with- 
in the  maxim,  "De  minimis  non  curat  lex,"  and 
that  a  litigant  is  not  entitled  to  use  the  pro- 
cesses of  a  reviewing  court  for  the  purpose  of 
having  corrected  an  error  of  such  insignificance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  63--80;   Dec.  Dig.  S  19.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  J.  F.  Bowden  against  A.  E.  Wil- 
ley.  From  a  Judgment  overruling  certiorari, 
defendant  brings  error.     Affirmed. 

Morris  Macks,  of  Atlanta,  for  plaintiff  in 
error.  B.  L.  Milling,  of  Atlanta,  for  defend- 
ant in  error. 

POTTLE,  J.  [2]  This  was  a  certiorari 
case,  in  which  the  plaintiff  in  certiorari  com- 
plained of  a  verdict  against  him  in  the  sum 
of  $23.84.  In  the  account  attached  to  the 
summons  in  the  justice's  court  the  defend- 
ant in  certiorari  claimed  the  sum  of  $23.84, 
but  the  bill  of  particulars  attached  to  the 
account  showed  an  indebtedness  of  $23.7& 
Upon  consideration  of  the  certiorari  the 
Judge  of  the  superior  court,  on  motion  of 
counsel  for  the  defendant  In  certiorari, 
wrote  off  nine  cents  from  the  verdict,  and 
passed  the  following  order:  '*The  within 
certiorari  coming  on  to  be  heard,  after  hear- 
ing same,  certiorari  is  overruled  and  Judg- 
ment against  plaintiff  in  certiorari  for 
costs."  The  assignment  of  error  in  the  bill 
of  exceptions  is  in  the  following  language: 
"To  which  Judgment  of  the  court  the  peti- 
tioner then  add  there  excepted,  now  excepts, 
and  assigns  the  same  as  error."  There  was 
no  merit  in  the  certiorari.  The  evidence 
was  directly  conflicting,  and  the  Judge  of 
the  superior  court  did  not  abuse  his  discre- 
tion in  overruling  the  certiorari  The  point 
chiefly  relied  on  in  this  court  is  that  the 
Judge  should  have  taxed  the  costs  of  the 
certiorari  against  the  defendant  In  certi- 
orari. The  Judge  had  the  right  to  write  off 
Che  nine  cents  excess.  It  would  seem  that 
this  trifling  sum  ought  to  come  within  the 
maxim,  **De  minimis  non  curat  lex,*'  and 
that  the  plaintiff  ought  not  to  be  allowed  to 
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use  tbe  processes  of  the  court  to  get  relief 
from  such  an  insignificant  sum.  Chenery  y. 
Stevens,  97  Mass.  82;  Agens  v.  Newark,  35 
N.  J.  Law,  168;  Spencer  t.  Champion,  9 
Conn.  596;  Slaughter  v.  Bank,  109  Ala. 
158,  19  South.  430.  However  this  may  be, 
the  court  granted  the  relief  prayed,  and 
wrote  off  the  nine  cents. 

[1]  The  plaintiff  in  error  argues  that  un- 
der section  5980  of  the  Civil  Code  the  costs 
should  have  been  taxed  against  the  defend- 
ant in  certiorari  because  he  was  cast  in  the 
suit  We  are  not  prepared  to  hold  that  a 
party  is  cast  in  a  suit  merely  because  such 
a  slight  error  in  his  favor,  made  by  a  jury 
in  calculation,  was  corrected  by  the  superi- 
or court  Even  if  the  rule  were  otherwise, 
the  assignment  of  error  in  the  bill  of  ex- 
ceptions is  not  sufficient  to  raise  the  point 
upon  which  counsel  insists.  A  mere  general 
assignment  of  error  upon  a  judgment  over- 
ruling a  certiorari  simply  raises  the  point 
that  the  certiorari  should  have  been  sustain- 
ed. It  is  probably  sufficient  to  raise  the 
point  that  the  judge  had  no  authority  to 
write  off  the  nine  cents,  but  should  have 
sustained  the  certiorari  and  sent  the  case 
back  for  another  triaL  There  is  no  merit 
in  this  contention,  however,  because  the 
judge  did  vhave  the  right  to  reduce  the  ver- 
dict The  assignment  of  error  is  not  suffi- 
cient to  raise  the  point  that  the  costs  should 
have  been  taxed  against  the  defendant  in 
certiorari.  In  order  to  have  raised  this 
question  the  plaintiff  in  error  should  have 
distinctly  assigned  error  upon  the  failure  of 
the  judge  to  tax  the  costs  against  the  de- 
fendant in  certiorari 

Judgment  affirmed. 

a4  Go.  App.  268) 

MOODY  V.  SOUTHERN  RY.  CO.  (No.  5337.) 

(Court  of  Appeals  of  Qeorgia.    Jan.  20,  1914.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob   (719*)— Assionmbnts 

OF  ERBOB— -DiBECTION  OF  VEBDICT. 

'This  court  has  no  authority  to  decide 
whether  the  trial  court  erred  in  directing  a  ver- 
dict, when  there  is  no  specific  assignment  of 
error,  either  pendente  lite,  in  the  motion  for 
new  trial,  or  in  the  bill  of  exceptions,  made  upon 
such  direction."  Cole  v.  Illinois  Sewing  Ma- 
chine Co..  7  Ga.  App.  338,  66  S.  E.  979. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C;ent  Dig.  {$  296S-2982,  3490 ;  Dec.  Dig. 
f  719.*] 

2.  Cabbiebs  ({  357*>-Ejectment  of  Passen- 
OEB— Failube  to  Fat  Excess  Fa&e. 

Where  a  passenger  on  a  train  of  a  railway 
company,  without  fault  on  its  part,  negligently 
fails  to  purchase  a  ticket  at  a  station,  where, 
under  the  rulea  of  the  Railroad  Commission,  a 
ticket  must  be  purchased,  he  is  liable  to  pay  the 
carrier  whatever  sum  in  addition  to  the  ticket 
rate  may  be  charged  under  the  rules  of  the  Rail- 
road Commission.  If  he  faUs  to  pay  this  excess 
rate  upon  demand,  the  carrier  may  lawfullv 
eject  him  from  the  train.  This  is  true  although 
it  appears  that  on  previous  occasions  the  carrier 
had  accepted  from  the  passenger  the  cash  fare, 


at  the  ticket  rate,  between  the  same  points; 
it  not  appearing  that  at  the  time  the  passenger 
was  ejected  he  did  not  have  the  excess  fare,  or 
that  he  was  misled  by  the  previous  practice  of 
the  carrier  into  boarding  the  train  with  no  more 
money  than  was  necessary  to  pay  fare  at  the 
ticket  rate. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §{  192S-1931 ;  Dec.  Dig.  §  357.*] 

Error  from  City  CJourt,  Polk  County;  F. 
A.  Irwin,  Judge. 

Action  by  Henry  Moody  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

I.  F.  Mundy,  of  Rockmart,  and  W.  W. 
Mundy,  of  Cedartown,  for  plabitiff  in  error. 
Maddox,  McCamy  &  Shumate,  of  Dalton,  and 
Jno.  L.  Tison  and  Bunn  &  Trawick*  all  of 
Cedartown,  for  defendant  in  error. 

POTTLE,  J.  The  plaintiff  in  error  sued 
the  railway  company  for  damages,  and  after 
the  conclusion  of  the  evidence  at  the  trial 
the  court  directed  a  verdict  against  him.  He 
filed  a  motion  for  a  new  trial,  based  solely  on 
the  general  grounds  that  the  verdict  was 
contrary  to  law  and  evidence.  From  the 
evidence  it  appeared  that  tbe  plaintiff  board- 
ed the  train  of  defendant  at  Rockmart  to 
go  to  Aragon,  a  distance  of  four  miles.  The 
ticket  fare  was  10  cents,  but,  under  the  rules 
of  the  Railroad  Commission,  where,  in  con- 
sequence of  the  want  of  reasonable  diligence 
on  the  part  of  the  passenger,  a  ticket  is  not 
purchased,  the  carrier  is  permitted  to  collect 
25  cents  cash  fare.  The  plaintiff  failed  to 
provide  himself  with  a  ticket,  without  fault 
on  the  part  of  the  defendant,  and  refused  to 
pay  the  excess  fare.  Thereupon  the  train 
was  stopped,  and  he  was  quietly  ejected 
therefrom;  no  more  force  being  used  than 
was  necessary  to  accomplish  the  purpose. 
The  plaintiff  bases  his  right  to  recover  upon 
the  theory  that  the  carrier  had  previously  ac- 
cepted from  him  and  other  passengers  10 
cents  as  cash  fare  from  Rockmart  to  Aragon, 
and  that  he  had  no  notice  that  this  custom 
would  be  departed  from  at  the  time  he  board- 
ed the  train.  The  plaintiff  testified  that  the 
defendant's  ticket  collector  accepted  from 
him  the  10  cents  fare  which  he  tendered,  and 
never  returned  it,  though  he  admits  it  was 
tendered  back  to  him. 

[1]  1.  "This  court  has  no  authority  to  de- 
cide whether  the  trial  court  erred  in  directing 
a  verdict,  when  there  is  no  specific  assign- 
ment of  error,  either  pendente  lite,  in  the 
motion  for  new  trial,  or  in  the  bill  of  ex- 
ceptions, made  upon  such  direction.*'  See 
Cole  V.  Illinois  Sewing  Machine  Co.,  7  Ga. 
App.  338,  66  S.  E.  979,  and  cases  cited.  In 
the  case  Just  cited,  the  writer  of  this  opinion, 
representing  the  plaintiff  in  error,  found 
himself  in  the  same  difficulty  which  con- 
fronts counsel  for  the  plaintiff  in  error  in 
the  present  case.  The  writer  then  insisted 
that  an  assignment  of  error  that  "the  verdict 
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was  contrary  to  law  and  without  evidence 
to  support  it"  was  sufficient  to  require  a  de- 
cision upon  the  question  whether  or  not  the 
court  erred  in  directing  the  verdict,  because, 
under  the  law,  a  directed  verdict  was  illegal 
if  there  was  any  evidence  to  support  a  con- 
trary verdict  Both  the  Supreme  CJourt  and 
the  Court  of  Appeals  have,  however,  taken 
a  different  view  of  this  question  of  practice, 
and  it  is  now  settled  that,  unless  there  is  a 
specific  assignment  of  error  upon  the  action 
of  the  court  in  directing  the  verdict,  the  ver- 
dict must  be  treated  as  though  it  had  been 
returned  by  a  Jury  without  any  direction; 
and,  if  there  is  any  evidence  to  support  it, 
a  judgment  overruling  a  motion  for  a  new 
trial,  based  solely  upon  the  ground  that  the 
verdict  is  contrary  to  law  and  evidence,  must 
be  affirmed. 

[2]  2.  The  plaintiff  did  not  undertake  to 
offer  any  excuse  for  falling  to  purchase  a 
ticket  He  voluntarily  boarded  the  train 
without  providing  himself  with  a  ticket  and 
tendered  the  ticket  fSLve.  For  this  reason  the 
decision  of  this  court  in  Southern  Railway 
Co.  V.  Jones,  8  Ga.  App.  225,  68  S.  B.  1011, 
has  no  application  to  the  case,  nor  does  the 
decision  in  Southern  Railway  Co.  v.  Johnson, 
8  Ga.  App.  654,  70  S.  E.  69,  apply.  Both  of 
these  decisions  were  based  upon  the  theory 
that  the  plaintiff  offered  a  reasonable  excuse 
for  not  purchasing  a  ticket  Here  no  excuse 
at  all  was  offered,  and  the  ticket  collector 
had  the  right  to  demand  the  excess  fare. 
The  plaintiff  contends  that,  under  the  rules 
of  the  Railroad  Commission,  this  was  option- 
al with  the  company,  and  it  was  not  bound, 
at  the  peril  of  being  charged  with  discrim- 
ination, to  demand  the  excess  fare.  This 
may  be  granted  for  the  sake  of  the  argu- 
ment, but  certainly  the  company  had  the 
right  to  demand  the  additional  fare,  and,  if 
so,  upon  the  plaintiff's  refusal  to  pay  it,  had 
the  right  to  eject  him  at  a  proper  place  and 
in  a  proper  manner.  It  is  not  contended  that 
the  plaintiff  was  ejected  at  a  dangerous 
place,  or  that  he  suffered  any  injury  in  con- 
sequence of  ejectment  in  a  manner  unneces- 
sarily harsh.  The  injuries  which  he  received 
were  the  natural  and  proximate  cause  of  his 
own  failure  to  provide  himself  with  a  ticket. 
The  fact  that  on  other  occasions  the  defend- 
ant's conductor  had,  in  violation  of  its  rules, 
allowed  passengers  to  ride  without  payment 
of  excess  fare  did  not  raise  any  duty  on  its 
part  to  the  plaintiff  to  allow  him  to  do  so  on 
this  particular  occasion.  It  does  not  appear 
from  the  testimony  that  the  plaintiff  did  not 
have  the  15  cents,  or  that  he  was  misled  into 
boarding  the  train  with  only  10  cents  by  the 
previous  conduct  of  the  defendant's  employes. 
Whether  the  plaintiff  would  have  made  a 
case  if  this  had  been  shown  we  need  not  de- 
cide. The  plaintiff  testified  that  the  com- 
pany accepted  him  as  a  passenger  upon  the 
payment  of  10  cents,  and  contends  that  for 


this  reason  it  had  no  right  to  eject  him.  He 
admitted  that  the  amount  he  paid  was  ten- 
dered back  to  him,  and  that  he  refused  to 
accept  it  There  was  evidence  for  the  defend- 
ant that  the  fare  had  not  been  accepted.  In 
view  of  what  has  been  held  in  the  first  di- 
vision of  this  opinion,  the  version  of  the 
transaction  as  detailed  by  the  defendant's 
witnesses  must  be  taken  as  true.  The  plain- 
tiff may  be  entitled  to  recover  his  10  cents, 
but  we  do  not  feel  that  we  are  bound  to  send 
the  case  back  in  order  to  allow  this  to  be 
done.  If  this  trifling  sum  was  tendered  back 
to  the  plaintiff,  as  he  admits,  he  would  be 
compelled  to  pay  the  cost  of  suit  in  order  to 
recover,  and  it  will  not  be  assumed  that  he 
would  be  willing  to  do  this;  and,  besides,  the 
amount  is  so  small  it  would  seem  to  come 
within  the  operation  of  the  maxim,  "De  mini- 
mis non  curat  lex."    Willey  t.  Bowden,  14 

Ga.  App. ,  80  S.  B.  910. 

Judgment  affirmed. 

(14  Ga.  App.  MS) 

SOUTHERN  RY.  CO.  v.  ADAMS. 

(No.   5195.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1014^ 
Rehearing  Denied  Feb.  4,  1914.) 

(SyllahUB  hjf  the  Court.) 

1.  Exception  to  Dibection  of  Verdict. 

The  direct  exception  to  the  direction  of 
the  verdict  in  the  plaintiff's  favor  was  not  made 
within  the  time  required  by  law.  Civil  Code 
1910,  f  6152. 

2.  New  Tbial  (§  128*)— Specifications  of 
Ebbob— Verdict— Evidence. 

A  motion  for  a  new  trial*  baaed  solely  up- 
on the  general  grounds,  that  the  verdict  is  con- 
trary to  law  and  evidence,  raises  only  the  ques- 
tion whether  there  was  any  evidence  to  au- 
thorize the  verdict.  The  fact  that  thia  verdict 
may  have  been  returned  by  direction  of  the 
court  does  not  alter  the  rule.  Under  su<di  an 
assignment  of  error  the  court  cannot  determine 
whether  this  directed  verdict  was  error;  for 
there  may  have  been  some  evidence  whidi  sup- 
ported the  verdict.  Moody  v.  Southern  Rau- 
way  Co.,  14  Ga.  App.  — ,  80  S.  E.  911,  this  day 
decided. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent.  Dig.  §§  257-262 ;    Dec  Dig.  {  128.*] 

3.  Action  (§>  28*)— Appeal  and  Erboe  (| 
1005*)— Waiveb  of  Tobt— Discbetionaet 
RtJLiNQ — ^Denial  of  New  Trial. 

There  being  some  evidence  to  authorise  the 
verdict  in  the  plaintiff's  favor,  the  discretion  of 
the  trial  judge  in  overruling  the  motion  for  new 
trial  will  not  be  disturbed.  There  being  some 
evidence  which  would  warrant  a  finding  that  the 
railway  company  wrongfully  refused  to  deliver 
to  the  plaintiff  the  car  of  coal  for  the  value  of 
which  the  suit  was  brought,  and  wrongfully 
converted  the  coal  to  its  own  use,  the  plaintiff 
could   waive  the   tort  and   sue   on  an   implied 

Sromise  to  pay  for  the  coal.  While  the  evidence 
oes  not  clearly  show  the  value  of  the  coal,  the 
suit  was  an  open  account  for  the  value,  and 
the  plaintiff  testified  that  the  account  sued  on 
was  correct.  This  testimony,  together  with  the 
other  evidence  in  the  case,  was  sufficient  to  make 
out  a  prima  facie  case  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  196-215 ;  D*c  Dig.  §  28  ;♦  Appeal  and 
Error,  Cent.  Dig.  ${  3860-3876,  3948-^50; 
Dec.  Dig.  I  1005.*] 
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Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  J.  A.  Adams  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

C.  R.  Faulkner,  of  Bellton,  and  Adams  & 
Quillian,  of  Gainesville,  for  plaintiff  in  error 
A.  C.  Wheeler,  of  Gainesville,  for  defendant 
in  error. 

POTTLE,  J.    Judgment  affirmed. 

*(14  Ga.  App.  829) 

VALDOSTA,  M.  &  W.  R.  CO.  v.  CITIZENS' 

BANK  OF  VALDOSTA  (two  cases). 

(Nob.  6279,  52S0.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1914.) 

{8yUahu9  hy  the  Court.) 

1.  Bnxs  ANu  Notes  (|  534*)— Recovkbt  of 
Attorney's  Fees— Noticb—Nbcbssity. 

A  promissory  note,  stipulating  to  pay,  be- 
sides principal  and  interest,  a  certain  per  cent- 
um thereof,  as  attorney's  fees,  is  conditional  in 
so  fsLT  as  the  promise  to  pay  fees  is  concerned. 
The  law  supplies  the  condition,  and  does  not 
allow  such  fees  to  be  recovered  unless  the  plain- 
tiff gives  written  notice  of  his  intention  to  sue. 
in  accordance  with  section  4252  of  the  Civil 
Code. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  {f  1949,  1947;  Dec  Dig.  f 
534.*J 

2.  BiLua  AND  Notes  (5  534*)—PiJGAWNa— At- 
torney's Fees— Implied  Admission. 

Where  suit  is  brought  upon  such  a  promlB- 
sory  note,  and  the  petition  alleges  that  written 
notice  as  required  by  law  has  been  given  the  de- 
fendant and  no  defense  has  been  filed,  the  aver- 
ment in  referex^ce  to  the  giving  of  notice  will  be 
held  to  have  been  admitted,  and  no  proof  other 
than  the  implied  admission  is  necessary  to  au- 
thorize a  recovery  of  such  fees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1946,  1947;  Dec.  Dig.  § 
«534.*I 

8.  Bills  and  Notes  (§  534*)— Pleading— At- 
torney's Fee&~Implied  Admission. 

In  such  a  case,  if  a  jury  be  impaneled,  the 
judge  is  authorized  to  direct  a  verdict  in  favor 
of  the  plaintiff  for  the  attorney's  fees,  without 
proof,  and  if  the  case  is  tried  without  a  jury, 
in  a  court  where  the  judge  has  the  authority 
to  pass  upon  issues  of  fact  unless  a  jury  be 
demanded,  he  can»  without  proof,  enter  up  a 
finding  in  favor  of  the  plaintiff  for  attorney's 


[Ed.  Note.— For  other  cases,  see  Bills  and 
Nutes.  Cent  Dig.  {§  1946,  1947;  Dec  Dig.  § 
634.*I 

4.  Bills  and  Notes  (§  540*)— Judgment— At- 
tobney's  Fees— Notice. 

The  Judge  cannot,  however,  even  where  no 
jury  has  been  demanded,  enter  a  judgment  as 
upon  an  unconditional  contract  in  writing,  and 
the  judgment  should  be  couched  in  such  lan- 
guage as  to  indicate  that  the  judge,  sitting  as 
a  jury,  has  found  the  fact  to  be  that  written 
notice  of  suit  has  been  given  as  required  by 
law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1918-1934;  Dec.  Dig.  f 
540.*] 

6    Bills  and  Notes  (§  540*)— Judgment— At- 
torney's Fees— Notice. 

The  judgements  entered  up  in  the  present 
cases  are  erroneous,  in  that  the  language  therein 


employed  indicates  that  the  judse  found  the 
notes  sued  on  to  be  nnoonditional  contracts. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f|  1918-1934;  Dec  Dig.  | 
540.*f 

6.  Appeal  and  Ebrob  (S  1142*)- Bills  and 
Notes  (S  o34*)— Attorney's  Fees— Disposi- 
tion OF  Cause. 

Where  written  notice  of  suit  has  been  giv- 
en as  reauired  by  law,  and  the  debtor  fails  to 
pay  by  the  return  day  of  the  court,  the  right 
of  the  holder  of  the  note  to  recover  attorney's 
fees  becomes  vested,  and  he  is  as  much  enti- 
tled to  recover  such  fees  as  he  is  any  other 
part  of  the  indebtedness.  Where  an  erroneous 
judgment  for  attorney's  fees  is  entered  up,  the 
defendant  has  a  right  to  have  this  erroneous 
judgment  set  aside,  but  he  cannot  demand,  in  the 
reviewing  court,  as  a  matter  of  right,  that  the 
judgment  be  affirmed,  with  a  direcuon  that  the 
attorney's  fees  be  written  off. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4477,  4478;  Dec.  Dig.  S 
1142  ;•  Bills  and  Notes,  Cent  Dig.  H  lv46, 
1947 ;  Dec.  Dig.  |  634.»] 

Error  from  City  Court  of  Valdosta;  X  O: 
Cranford,  Judge. 

Actions  by  the  Citizens'  Bank  of  Valdosta 
against  the  Valdosta,  Moultrie  A  Western 
Bailroad  Company.  Judgments  for  plaintiff, 
and  defendant  biings  error.    Reversed, 

Woodward  &  Smith  and  E.  K.  Wilcox,  all 
of  Valdosta,  for  plaintiff  in  error.  W.  A. 
Dodson,  of  Amerlcus,  for  defendant  in  error. 

POTTLE,  J.  The  atizens'  Bank  of  Val- 
dosta brought  suit  against  the  Valdosta, 
Moultrie  &  Western  Railroad  Company  upon 
two  promissory  notes,  each  of  which  contain- 
ed a  stipulation  to  pay  10  per  cent  of  the 
indebtedness  as  attorney's  fees  if  the  note 
was  placed  in  an  attorney's  hands  for  col- 
lection. The  petition  in  each  case  alleged 
that  the  notice  required  by  law  to  enforce  the 
collection  of  attorney's  fees  was  ^ven  to  the 
defendant,  and  a  copy  of  the  notice  was  at- 
tached to  the  petition ;  the  notice  being  in 
exact  compliance  with  the  law.  The  defend- 
ant filed  no  defense,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  each  case 
in  substantially  the-  following  language: 
**There  being  no  issuable  defense  filed  under 
oath  in  the  above-stated  case,  the  same  being 
an  unconditional  contract  reduced  to  writing, 
it  is  oiHlered  that  the  plaintiff  recover  of  the 
defendant,"  etc. — stating  the  amount  of  prin- 
cipal, interest,  and  attorney's  fees — ^it  ap- 
pearing from  the  plaintiff's  declaration,  and 
not  from  any  evidence,  that  the  plaintiff  has 
given  defendant  the  notice  required  by  law 
to  enforce  the  collection  of  attorney's  fees." 

[1]  The  only  point  made  in  this  court  is 
that  the  judgment  is  erroneous  in  so  far  as 
it  finds  for  attorney's  fees.  The  act  creating 
the  dty  court  of  Valdosta  provides,  in  sub- 
stance, that  the  practice  and  procedure  in 
that  court  shall  be  the  same  as  in  the  su- 
perior court,  except  so  far  as  is  otherwise 
provided  in  said  act  It  is  provided  in  sec- 
tion 14  of  the  act  that  the  Judge  shall  have 
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authority  to  determine  all  civil  cases  of 
whidi  the  court  has  jurisdiction  and  give 
Judgment  therein,  provided  that  either  party 
In  any  cause  shall  be  entitled  to  a  Jury  trial 
upon  entering  a  demand  therefor.  Acts  of 
1897,  p.  4d8.  No  demand  Was  made  for  a  ju- 
ry trial  in  the  present  cases.  The  notes  sued 
upon  were  unconditional  contracts,  in  so  far  as 
they  stipulated  for  the  payment  of  principal 
and  interest,  and  were  conditional  in  so  far 
as  the  promise  to  pay  attorney's  fees  was 
concerned,  the  condition  being  supplied  by  the 
statute  which  makes  the  giving  of  written 
notice  of  the  intention  to  bring  suit  a  condi- 
tion precedent  to  the  recovery  of  attorney's 
fees.    Civil  Code,  {  4252. 

[2-5]  The  Code  provides  that  in  "all  cases, 
except  actions  for  unliquidated  damages  and 
suits  on  unconditional  contracts  in  writing," 
where  no  defense  has  been  filed  by  the  party 
sued,  "the  plaintiff  shall  be  permitted  to 
take  a  verdict  as  if  each  and  every  item 
and  paragraph  were  proved  by  testimony." 
Qvll  Code,  S  5062.  The  stipulation  for  at- 
torney's fees  being  conditional,  the  judge 
could  not,  even  though  no  defense  was  filed, 
enter  up  a  judgment  as  upon  an  uncondition- 
al contract  in  writing.  It  has  been  express- 
ly held,  however,  by  this  court  that  where  no 
defense  is  filed,  the  judge  may  direct  a  ver- 
dict for  attorney's  fees,  without  further  proof 
than  the  admission  implied  from  the  failure 
to  deny  the  giving  of  the  notice  required  by 
law.  Ivy  V.  Payne,  8  Ga.  App.  760,  70  S.  E. 
140.  It  will,  of  course,  follow  from  this 
decision  that  in  a  dty  court,  where  the  judge 
has  the  power  to  decide  Issues  of  fact  unless 
a  jury  is  demanded,  he  could  enter  up  a 
finding  in  the  nature  of  a  verdict  in  favor 
of  the  plaintiff  for  attorney's  fees,  if  the  pe- 
tition alleges  the  giving  of  the  notice  and  the 
allegation  is  not  denied  by  the  defendant 
Section  5662  of  the  Civil  Code  Is  applicable 
to  the  city  court  of  Valdosta,  because  there 
is  nothing  in  the  act  establishing  that  court 
which  is  inconsistent  with  this  section  of  the 
Code.  The  note  Is  an  entire  contract  It 
must  therefore  be  characterized  as  a  whole, 
either  as  a  conditional  or  as  an  unconditional 
contract  Having  in  it  a  conditional  promise 
to  pay  attorney's  fees.  It  cannot  be  said  to 
be  an  unconditional  contract  This  being  so, 
under  the  Code,  in  a  suit  upon  such  a  con- 
tract where  no  answer  Is  filed,  each  and  ev- 
ery Item  and  paragraph  in  the  petition  must 
be  held  to  have  been  admitted.  This  section 
of  the  Code  excepts  but  two  classes  of  cases, 
to  wit  suits  for  unliquidated  damages  and 
suits  on  unconditional  contracts  in  writing. 
The  last  exception  is  made  because,  under  a 
previous  section,  to  wit  section  5660,  no  ver- 
dict is  necessary  in  a  suit  on  an  uncondition- 
al contract  in  writing,  and  where  no  answer 
is  filed  the  plaintiff  is  allowed  to  take  Judg- 
ment without  proof.  The  ruling  in  Turner  v. 
Bank  of  Maysvllle,  79  S.  E.  180,  is  not  to  be 
{H>nstrued  as  holding  that  aflSrmative  proof 


of  the  fact  that  written  notice  of  the  salt 
was  given  Is  necessary  when  the  fact  of 
notice  Is  not  denied.  We  do  hold,  howevo*, 
that  a  verdict  of  a  jury,  or  the  finding  of  the 
fact  by  a  judge  sitting  as  a  jury,  is  necessary 
before  the  plaintiff  Is  entitled  to  a  judgment 
for  attorney's  fees.  It  may  appear  to  be 
technical,  but  nevertheless  we  think  it  sound, 
to  draw  the  distinction  between  the  form  of 
the  judgment  entered  upofi  an  unconditional 
contract  In  writing  and  one  entered  upon 
a  conditional  contract  by  the  judge  presiding 
without  the  intervention  of  a  jury.  If  the 
language  of  the  judgment  Indicates  that  the 
judge  treated  a  conditional  contract  as  un- 
conditional, and  entered  up  the  judgment 
of  the  court  as  upon  an  unconditional  con- 
tract in  writing,  the  judgment  would  be  erro- 
neous, because  it  would  be  lacking  in  an 
essential  requirement  of  law,  to  wit  a  finding 
of  the  fact  that  the  condition  stated  in  the 
contract  has  been  met.  In  the  case  of  a 
promissory  note  stipulating  for  payment  of 
attorney's  fees.  If  the  language  of  the  judg- 
ment is  such  as  to  indicate  that  the  judge 
was  sitting  both  as  court  and  jury,  and  found 
the  tSLCt  to  be  that  written  notice  had  been 
given  as  required  by  law,  then  the  judgment 
would  be  vaUd  and  binding.  In  other  words, 
the  judgment  should  show  that  it  was  enter- 
ed under  section  5662,  rather  than  under  sec- 
tion 5660,  of  the  Code.  To  relieve  any  fur- 
ther trouble  in  reference  to  this  question,  we 
suggest  that,  where  the  judge  of  a  dty  court 
is  presiding  without  a  jury,  in  those  courts 
where  he  has  authority  to  find  the  facts  un- 
less a  jury  is  demanded,  the  following  form 
be  employed :  ''The  above  stated  case  coming 

on  regularly  to  be  heard  at  this  the 

term  of  said. court  before  the  judge  thereof 
without  the  intervention  of  a  jury,  and  no  de- 
fense having  been  Interposed,  and  it  appear- 
ing that  the  plaintiff  Is  entitled  to  recover 
of  the  defendant  the  principal  sum  of 
$ ,  together  with  $ ^  interest,  and 


$ ,  attorney's  fees,  judgment  is  hereby 

rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  said  several  sums  and  costs 
of  court  together  with  future  Interest  on  said 
principal  sum  at  the  rate  of per  cent- 
um per  annum.    Judge  City 

Court  of  y     We  do  not  of  course, 

mean  to  say  that  this  totm  should  be  exactly 
followed,  but  a  substantial  compliance  with 
it  is  advisable. 

[6]  In  the  light  of  what  has  been  said 
above,  we  come  now  to  consider  the  judg- 
ments entered  in  the  cases  now  before  us. 
The  language  employed  in  the  judgments  in- 
dicates an  afiirmative  finding  by  the  court 
that  the  contract  was  unconditional,  and  that 
the  court  in  entering  up  judgment  was  deal- 
ing with  it  as  such;  nor  is  this  intention 
negatived  by  the  recital  in  the  judgment  that 
it  appeared  from  the  plaintiff's  declaration, 
and  not  from  the  evidence,  that  written  no- 
tice of  suit  had  been  given  as  required  by 
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law.  So  construing  the  judgment,  the  ques- 
tion is  whether  we  shall  order  the  attorney's 
fees  written  off,  or  reverse  the  Judgment 
unconditionally.  When  the  conditions  re- 
quired by  law  for  the  recovery  of  attorney's 
fees  have  been  met,  the  plaintiff  is  as  much 
entitled  to  the  recovery  of  attorney's  fees  as 
he  is  to  the  recovery  of  principal  and  inter- 
est. Upon  the  giving  of  the  notice  and  the 
failure  to  pay  within  the  time  required  by 
law,  the  right  to  recover  attorney's  fees  be- 
comes vested.  It  is  in  the  nature  of  a  pen- 
alty which  the  law  imposes  upon  the  defend- 
ant for  failing  to  pay  the  debt  by  the  return 
day  of  the  court  If  the  plaintiff  takes  an 
erroneous  Judgment  finding  attorney's  fees, 
and  the  defendant  so  far  acquiesces  in  it  as 
to  file  no  exception,  he  can  thereafter  make 
the  point,  in  resistance  to  the  enforcement  of 
the  Judgment,  that  so  much  of  the  Judgment 
as  finds  for  attorney's  fees  is  void;  but  if 
the  defendant  himself  complains  that  the 
Judgment  is  erroneous,  he  cannot,  as  a  mat- 
ter of  right,  Insist  upon  an  affirmance  of  the 
Judgment,  with  direcrtion  that  attorney's  fees 
be  written  off,  but  he  is  entitled  to  have  the 
erroneous  Judgment  set  aside  and  the  case 
retried.  In  the  present  case  the  plaintiff  in 
error  is  entitled  to  an  unconditional  reversal, 
and  it  is  so  ordered. 
Judgmoit  in  each  case  reversed. 

(14  Oa.  App.  337) 

BOBERSON  V.  MARTIN.     (No.  5071.) 
(Court  of  Appeals  of  Georgia.     Feb.  4,  1914.) 

(SyUahus  hy  the  CowriJ 

1.    JXTDGMENT   (|  143*)  —  DEFAULT  —  BXOUSB— 

NECESsrrr—ANswEBr— Motion  to  Stbiks. 
No  defense  having  been  filed  within  the 
time  required  by  law,  and  no  valid  excuse  being 
offered  therefor,  the  court  did  not  err  in  sus- 
taining the  motion  to  strike  an  answer  filed 
after  uiat  time. 

[Bd.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  H  269,  270.  272-201 ;  Dec.  Dig.  | 
143.*] 

2.  Bills   and   Notes    (§    634*)— Attobnst'b 

B^BES— Default— Judgment. 

The  court  erred  in  rendering  judgment  for 
attorney's  fee& 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  1946,  1947;  Dec.  Dig.  { 
534.»J 

Error  from  City  Court  of  Blackshear  Coun- 
ty;  Jno.  C.  McDonald,  Judge. 

Action  by  one  Martin  against  one  Rober-i 
son.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed,  with  directions. 

Thomas  &  Glbbs,  of  Jesup,  for  plaintiff 
in  error.  Memory  &  Summerall,  of  Black- 
shear,  for  defendant  in  error. 

ROAN,  J.  [1]  1.  Suit  on  a  promissory 
note  was  brought  to  the  December  term,  1912, 
of  the  city  court  of  Blackshear,  and  was  duly 
served  on  the  defendant  At  the  December 
term  of  the  court  the  case  was  called  by  the 


Judge,  and,  no  defense  having  been  filed,  was 
marked  in  default,  the  entry  of  default  be- 
ing made  on  December  9,  1912.  At  the  De- 
cember adjourned  term,  which  convened 
more  than  80  days  after  the  entry  of  default 
was  made,  the  defendant,  without  any  mo- 
tion being  made  to  open  the  default,  filed 
an  answer,  admitting  the  execution  of  the 
note,  but  denying  the  indebtedness  thereon, 
and  setting  up  other  matters  of  defense.  No 
motion  to  open  the  default  was  made  prior 
to  the  June  term,  1913.  A  motion  was  then 
filed,  on  June  11,  1913.  By  the  act  creating 
the  dty  court  of  Blackshear  (Acts  1911,  p. 
217,  S  13)  the  defendant  was  required  to 
file  her  defense  on  the  first  day  of  the  term. 
Not  only  did  she  not  file  any  defense  at  that 
term,  but  no  defense  was  filed  until  January 
13,  1913,  more  that  30  days  after  the  case 
was  marked  in  default;  and,  when  she  did 
file  it  in  January,  she  was  not  authorized  to 
file  it,  as  the  default  had  not  been  opened. 
She  allowed  the  next  term — the  March  term 
— ^to  pass  without  having  moved  to  open  the 
default,  and  no  formal  motion  for  the  pur- 
pose was  made  until  the  June  term.  As  mat- 
ter of  absolute  right,  under  the  law,  she 
could,  on  payment  of  accrued  costs,  have 
filed  her  answer  any  time  within  80  days 
after  default  was  made.  She  failed  to  show 
any  good  reason  for  this  omission.  She  tes- 
tified, on  the  hearing  of  her  motion  to  oj^n 
the  default,  that  she  was  sick  about  a  week 
before  the  sitting  of  the  regular  December 
term,  1912,  but  she  did  not  testify  that  her 
sickness  continued  until  the  adjourned  term 
convened  and  did  not  render  any  valid  rea- 
son why  she  could  not  have  filed  her  an- 
swer between  the  adjournment  of  the  regular 
December  term  and  the  convening  of  the  ad- 
journed term  on  January  13,  1913.  She  fail- 
ed to  state  the  character  of  her  sickness,  or 
how  serious  it  was.  This  statement  was  the 
only  explanation  offered  for  her  failure  to 
file  her  answer  at  the  December  term.  The 
court  overruled  the  motion  to  open  the  de- 
fault, and  sustained  a  motion  to  strike  the 
answer,  and  error  is  assigned  on  these  rul- 
ings. 

The  filing  of  the  answer  on  January  13, 
1913,  when  the  case  had  been  marked  in  de- 
fault more  than  30  days,  was  an  act  not  au- 
thorized by  law ;  hence  the  court  ruled  prop- 
erly in  sustaining  the  motion  to  strike  it. 
Rules  of  the  superior  court  apply  as  to  open- 
ing defaults  in  the  dty  court  of  Blackshear. 
The  act  creating  the  court  (Acts  1911,  p.  226, 
S  38)  provides  as  follows:  "Such  default 
shall  not  be  opened  except  in  the  manner  pro- 
vided by  law  for  opening  defaults  In  the  su- 
perior courts  of  this  state."  Rules  of  the  su- 
perior court,  applica-ble  to  the  opening  of  de- 
faults, provide  as  follows  (Civil  Code,  S| 
5654-5656) :  "At  any  time  within  thirty  days 
after  entry  of  'default,'  the  defendant,  upon 
payment  of  all  costs  which  have  accrued,  shall 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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be  allowed  to  open  the  de&ult  and  file  hl8 
defense  by  demurrer,  plea,  or  answer.'*  "If 
the  default  is  not  opened  as  provided  by  the 
preceding  section,  the  plaintiff  shall  be  en- 
titled, at  the  trial  term,  to  take  a  verdict  or 
Judgment  as  the  case  may  require.'*  "At 
the  trial  term  the  Judge  in  his  discretion, 
upon  payment  of  costs,  may  allow  the  de- 
fault to  be  opened  for  providential  cause 
preventing  the  filing  of  a  plea,  or  for  ex- 
cusable neglect,  or  where  the  Judge,  from  all 
the  facts,  shall  determine  that  a  proper  case 
has  been  made  for  the  default  to  be  opened 
on  terms  to  be  fixed  by  the  court  In  order 
to  allow  the  default  to  be  thus  opened,  the 
showing  shall  be  made  under  oath,  shall  set 
up  a  meritorious  defense,  shall  offer  to  plead 
instanter,  and  announce  ready  to  proceed 
with  the  trlaL"  Even  if  it  was  discretionary 
with  the  court  to  have  allowed  this  default 
to  be  opened  upon  application  made  at  the 
June  term,  1913,  it  was  certainly,  under  the 
facts  in  the  case,  not  an  abuse  of  discretion 
to  refuse  to  do  so. 

[2]  2.  The  note  sued  on  contained  the  usu- 
al stipulation  for  the  payment  of  10  per  cent 
as  attorney's  fees  for  collection.  The  court, 
after  striking  the  answer,  rendered  Judg- 
ment against  the  defendant  as  upon  an 
unconditional  contract  in  writing,  for  the 
amount  of  the  note,  with  attorney's  fees  as 
provided  for  therein.  To  this  Judgment  the 
defendant  excepted.  The  court  erred  in  en- 
tering Judgment  for  attorney's  teea.  A  Judg- 
ment such  as  was  suggested  in  Valdosta, 
Moultrie  &  Western  R.  Co.  v.  Citizens'  Bank 
of  Valdosta,  13  Ga.  App.  — ^  80  3.  E.  913, 
should  have  been  entered.  The  admission  in 
the  pleadings  might  have  amounted  to  proof, 
but  the  stipulation  of  note  as  to  attorney's 
fees  cannot  be  said  to  be  unconditional,  and 
cannot  be  the  subject  of  such  a  Judgment 
unless,  either  by  the  consent  of  parties  or  in 
some  instances  by  waiver  of  the  right  to  de- 
mand a  Jury  trial,  the  court  in  sitting  as  a 
Jury,  and  in  either  event  the  fact  should  ap- 
pear in  the  Judgment  The  case  is  controlled 
by  the  decision  in  Valdosta,  Moultrie  &  West- 
ern R.  Co.  V.  Citizens*  Bank  of  Valdosta,  13 
Qa.  App.  — *-,  80  S.  E.  913. 

The  Judgment  is  affirmed,  with  direction 
that  the  plaintiff  write  off  the  attorney's 
fees. 

Judgment  affirmed,  with  direction. 


(14  Ga.  App.  S78) 

JOHNSON  ft  YOUNG  v.  KELLET. 
(No.  5273.) 

(Court  of  Appeals  of  Georgia.    Jan.  20,  1914. 
Rehearing  Denied  Feb.  4,  1914.) 

(8yllahu9  hy  the  Court,) 

New  Triai.  (J  70*)— Denial  of  New  Tbial— 
Evidence  of  Fbaud  — Grounds  — Sufti- 
oiENCY  of  Evidence. 

It  is  not  alleged  that  any  error  of  law  was 

committed  on  the  trial,  either  in  the  rulings 


upon  testimony  or  fat  tiie  chanre  of  the  court. 

The  motion  for  a  new  trial,  which  was  cwer- 
ruled  by  the  trial  judge,  rests  merely  upon  the 
Issue  as  to  whether  the  verdict  was  so  without 
evidence  to  support  it  as  to  be  contrary  to  law. 
The  defendants  admitted  a  prima  facie  case 
and  the  justness  of  the  plaintiflTs  demand,  and 
assumed  the  burden  of  proving  a  counterclaini 
of  a  larger  amount  Under  the  record,  the  de- 
fendants* right  to  recover  upon  the  counter- 
claim was  placed  by  them  wholly  upon  the  va- 
lidity of  a  written  contract,  and  this  contrac^ 
the  plaintiff  testified,  was  obtained  by  fraud 
successfully  perpetrated  upon  him,  as  a  resolt 
of  justifiable,  though  misplaced,  confidence  in 
his  agents.  And  though  the  evidence  of  fraud, 
in  one  view  of  the  case,  may  be  considered 
somewhat  weak,  it  was  legally  sufficient  to 
authorize  the  jury  to  disregard  the  written 
contract  upon  which  the  defendants'  whole  caae 
rested;  especially  since  there  was  no  proof 
that  the  alleged  proposed  purchaser  of  the 
plaintiffs  land  in  fact  signed  the  contract  upon 
the  validity  of  which  the  defendants'  commia- 
sions  depended,  and  to  this  extent  there  was 
a  failure  to  prove  the  contract  tendered  in  evi- 
dence. The  evidence  was  sufficient  to  author- 
ize the  verdict,  and  the  discretion  of  the  trial 
judge  in  refusing  a  new  trial  was  not  abused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  142,  143;    Dec  Dig.  f  70.»] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  J.  B.  KeUey  against  Johnson  A 
Young.  Judgment  for  plaintiff,  and  defend- 
ants  bring  error.    Afiirmed. 

Etheridge  &  Etheridge,  of  Atlanta,  for 
plaintiffs  in  error.  J.  P.  Golightly,  of  At* 
lanta,  for  defendant  in  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 

ROAN,  J.,  disqualified. 

(14  Oa.  App.  188) 

WESTERN  &  A.  R.  CO.  t.  WATKINSL 

(Na  5331.) 

(Court  of  Appeals  of  Georgia.    Feb.  4,  1914^ 
Rehearing  Denied  Feb.  25,  1914.) 

fSyUahuB  hy  the  Court.) 
1.  Pleading  ({  8*) -- Conclusions  ^  Ncou- 

GKNGK. 

In  a  suit  for  damages  from  the  negligent 
homicide  of  a  person  by  the  operation  of  a 
railway  train,  an  allegation  that  the  defend- 
ant's servants  in  diarge  of  the  train  "negligent- 
ly failed  to  keep  a  proper  lookout  ahead"  Is 
not  demurrable  as  being  the  statement  of  a 
mere  conclusion;  there  being  In  the  petition 
averments  sufficient  to  show  a  duty  on  tne  part 
of  the  defendant  to  look  out  for  persons  on  the 
track  at  the  place  where  the  homicide  oocarred. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  »  12-28%,  68;  Dec  Dig.  f  a^J 


2.  Railboads  (§§  312,  348*)— Pkbson  Cbo8S- 
iNo  Tbaok  — Action  fob  Dxath  —  Sxrm- 
ciKNCT  OF  Evidencb— Cabs  Rsquibbo. 
The  evidence  authorized  the  verdict.     The 
jury  were  authorized  to  find  that  it  was  the 
defendant's  duty  to  anticipate  the  presence  of 
pedestrians  on  the  track  at  the  time  when  and 
the  place   where  the  homicide  occurred.     The 
evidence  sufficiently  indicated  the  earning  ca* 
pacity  of  the  deceased,  and  that  the  plaintifiF 
was  dependent  upon  him  for  support.    The  ver- 
dict was  not  legally  excessive.     The  evidence 


*F»r  other  oases  mo  same  topic  and  loctlon  NUMBSR  in  Doo.  Dig.  A  Am.  Dig.  Key-No.  Sorios  4k  Bop*r  Indeses 
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anthcrbed  the  finding  that  the  train  which 
ran  over  and  killed  the  deceased  waa  heing  op- 
erated in  a  negligent  manner  and  at  a  rate  of 
speed  in  excess  of  that  allowed  hy  an  ordinance 
of  the  city,  within  the  corporate  limits  of  which 
the  homicide  occurred. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  JS  988-1001,  1003-1005,  1138-1150 ; 
Dec  Dig.  H  312,  34a*] 

8.  Evidence  (J  126*)— Kiluno  o»  Pesson  on 

Tbaok— Res  Gesta. 

Testimony  that  the  injured  person  made  a 
statement,  immediately  after  the  train  passed, 
to  the  enect  that  he  was  run  over  by  the  de- 
fendant's train,  was  admissible  as  a  part  of  the 
res  gestae.  Moreover,  there  was  no  issue  in  the 
case  in  reference  to  the  fact  that  the  deceased 
was  killed  by  the  defendant's  train. 

[Ed.  Note.--For  other  cases,  see  Ehridence, 
Cent.  Dig.  H  372-376 ;    Dec.  Dig.  |  126.  ♦] 

4.  Appeal  and  Ebrob  (|  216*)— Pbesenta- 
TioN  OF  Question  «—  instbuotions  —  Re- 
quests. 

An  instruction  to  a  jury,  correct  in  itself, 
will  not  be  treated  as  erroneous,  upon  an  as- 
signment of  error  that  additional  instruction 
on  the  same  subject  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  216.^] 

6.  Raiijioads  (S  312*)—Pebsons  on  Tbaok— 
Duty  to  Avoid  Injubit. 

Where,  with  the  knowledge  and  consent  of 
a  railway  company,  persons  are  permitted  to 
use  a  pathway  across  its  tracks,  the  company 
is  bound  to  anticipate  the  presence  of  persons 
along  the  pathway.  The  instructions  of  the 
trial  court  upon  this  subject  were  not  erroneous 
for  any  of  the  reasons  assigned. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i|§  988-1001,  1003-1005;  Dec.  Dig. 
i  312.»1 

6.  Railboads  (§  317*')— Person  on  Tback— 
Neoliqence  —  Validity    of   Speed    Obdi- 

NANOK. 

A  municipal  ordinance  limiting  the  speed 
of  trains  in  a  city  to  six  miles  per  hour  was 
not  unreasonable  as  applied  to  the  locality 
where  the  homicide  occurred.  It  was  therefore 
not  erroneous  for  the  trial  judge  to  instruct  the 
jury  that  a  violation  of  this  ordinance  would 
be  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CiBUt  Dig.  §  1009 ;  Dec.  Dig.  $  317.*] 

7.  Tbial  (f  255*)— Instbuctions— Necessity 
OF  Request— Contbibutoby  Negligence. 

There  being  no  plea  setting  up  contributory 
negligence  on  the  part  of  the  deceased,  it  is  no 
ground  for  a  new  trial  that  the  court  failed  to 
instruct  the  jur^  that  contributory  negligence 
would  go  in  mitigation  of  damages;  there  be- 
ing no  request  for  such  instruction^ 

(Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  627-641 ;    Dec  Dig.  $  255.*] 

&  Appeal  and  Ebbob  (§  263*)— Pbesenta- 
TioN  FOB  Review— I nstbuctions. 

A  charge  that  all  questions  of  negligence, 
except  with  reference  to  the  violation  of  the 
city  ordinance,  were  exclusively  for  determina- 
tion by  the  jury,  was  not  erroneous,  and  error 
cannot  properly  be  assigned  upon  such  an  in- 
struction on  the  ground  that  some  of  the  alleg- 
ed negligence  was  not  the  proximate  cause  of 
the  injury  and  should  not  have  been  submitted 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|§  ldlt$-1523,  1525-1532 ; 
Dec.  Dig.  S  263.^] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Keid,  Judge. 


Actioii  by  Mrs.  S.  B.  Watklns  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Tye,  Peoples  &  Jordan,  of  Atlanta,  for 
plaintiff  in  error.  Colquitt  &  Conyeis,  of  At- 
lanta, tor  defendant  in  error. 

POTTLE,  J.  Mrs.  Watkins  brought  suit 
against  tlie  Western  de  Atlantic  Railroad 
Company  for  damages  for  the  alleged  negli- 
gent homicide  of  her  Bon«  19  yeani  of  age. 
The  company  demurred  to  the  petition.  The 
demurrer  was  overruled,  and  the  plaintiff 
recovered  a  verdict  in  the  sum  of  $7,500.  The 
defendant's  motion  for  new  trial  was  over- 
ruled, and  it  excepted. 

[1]  1.  Only  one  ground  of  the  demurrer  is 
argued  in  the  brief  of  counsel  for  the  plain- 
tiff in  error.  This  demurrer  challenges  the 
sufficiency  of  the  allegation  that  the  defend- 
ant was  negligent  by  reason  of  the  fact  that 
"the  engineer,  fireman,  conductor,  and  three 
switchmen,  all  negligently  failed  to  keep  a 
proper  lookout  ahead."  It  is  contended  that 
this  allegation  is  argumentative,  and  states 
a  mere  conclusion,  without  setting  forth 
facts  showing  how  and  wherein  the  proper 
lookout  was  not  observed.  We  do  not  think 
the  allegation  was  subject  to  this  demur- 
rer. The  averment  that  the  servants  of  the 
company  failed  to  keep  a  proper  lookout 
ahead  was  an  allegation  of  fact  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant in  failing  to  keep  a  lookout  at  a  place 
where  it  was  claimed  the  defendant  was 
bound  to  anticipate  the  presence  of  persons 
on  the  track. 

[2]  2.  The  evidence  for  the  plaintiff  tended 
to  show  that  her  son  was  killed  by  a  freight 
train  of  the  defendant  company,  consisting  of 
a  large  number  of  car&  The  train  had  been 
made  up  at  Hill's  Park  and  was  moving  in 
the  direction  of  Atlanta.  The  engine  was 
between  two  of  the  cars;  there  being  2^ 
cars  ahead  of  the  engine,  and  three  cars  be- 
hind it  The  distance  from  Hill's  Park  to 
Atlanta  is  about  five  miles.  The  train  was 
a  complete  train,  equipped  with  air  brakes. 
There  was  no  headlight  in  front  of  the  train, 
and  the  light  from  the  engine  was  not  thrown 
upon  the  track,  on  account  of  the  number 
of  cars  which  were  ahead  of  the  engine. 
It  appears  that  at  the  place  where  the  hom- 
icide occurred  there  were  four  main-line 
parallel  tracks  in  close  proximity  to  each 
other.  Two  of  the  tracks  were  the  prop- 
erty of  the  defendant,  and  two  were  own- 
ed by  the  Southern  Railway  Company.  All 
of  these  main-line  tracks  were  continual- 
ly used,  by  day  and  by  night,  both  as  main- 
line tracks  and  for  switching  purposes.  Ac- 
cording to  some  of  the  evidence,  there  were 
as  many  as  250  trains  a  day  passing  over 
the  tracks.     The  homicide  occurred  within 
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the  corporate  limits  of  the  dty  of  Atlanta, 
and  there  was  a  dty^  oi^nance  limiting  the 
speed  of  trains  in  the  city  to  a  rate  not  ex- 
ceeding 6  miles  an  hour.  The  defendant's 
train  was  moving  at  a  speed  of  12  miles  an 
hour  when  the  plaintiff's  son  was  killed.  The 
homicide  occurred  about  11  o'clock  at  night 
and  at  a  place  where  a  path  crosses  the 
tracks.  According  to  testimony,  which  the 
jury  was  authorized  to  accept,  this  path  had 
been,  for  a  number  of  years,  constantly  used, 
both  by  day  and  by  night,  by  a  large  number 
of  people  as  a  passageway  across  the  de- 
fendant's tracks.  It  appears  that  some  of  the 
servants  of  the  defendant  were  on  top  of  the 
leading  car  of  the  train  and  had  lanterns  to 
use  for  the  purpose  of  signaling  the  engineer. 
None  of  the  employes  of  the  defendant  saw 
the  boy  before  he  was  killed.  The  deceased 
had  no  regular  employment,  but  when  he 
could  get  work  he  earned  from  $1.50  to  $2 
per  day.  A  portion  of  his  earnings  were 
contributed  to  his  mother's  support,  and  ac- 
cording to  her  testimony  she  was  dependent 
largely  upon  her  son.  Immediately  after  the 
plalntHTs  son  was  run  over,  a  witness,  hear- 
ing outcries,  ran  to  where  the  boy  was  and 
asked  him  how  he  came  to  be  Injured,  and 
the  boy  replied  that  there  was  a  Southern 
train  going  out,  and  he  stepped  across  the 
Southern  Railway  Company's  track  onto  the 
defendant's  track  and  was  struck  by  the  de- 
fendant's train. 

The  verdict  was  supported  by  the  evidence. 
The  homicide  did  not  occur  in  a  switchyard, 
and  the  rule  that  there  can  be  no  implied 
license  to  use  the  tracks  of  a  railway  com- 
pany in  its  switchyard  has  no  application. 
It  is  true,  as  suggested  by  counsel  for  the 
plaintiff  in  error,  that  this  rule  is  founded 
on  the  danger  incident  to  the  use  of  tracks 
at  a  place  where  switching  is  constantly  go- 
ing on,  and  that  it  is  equally  dangerous  to 
undertake  to  cross  a  railway  track  in  the 
nighttime  at  a  place  where  trains  are  con- 
stantly moving.  The  question,  however,  is 
settled  by  the  Supreme  Court  in  Wright  v. 
Southern  Railway  Co.,  139  6a.  448,  77  S.  E. 
384,  which  was  followed  by  this  court  in 
Binlon  V.  Central  of  Georgia  Ry.  Co.,  12  Ga. 
App.  663,  7iB  S.  E.  132.  As  was  said  in  the 
Binlon  Case:  ''The  evident  purpose  of  the 
Supreme  Court,  in  the  case  dted  above,  was 
to  limit  the  switchyard  doctrine  to  switch- 
yards proper,  and  to  tracks  which  are  con- 
stantly being  used  as  switch  tracks."  There 
was  evidence  in  the  plaintiff's  behalf  that  the 
pathway,  along  which  the  plaintiff's  son  was 
attempting  to  cross  the  track  had  been  con- 
stantly in  use  both  by  day  and  by  night,  as 
some  of  the  witnesses  expressed  it,  "by 
streams  of  people."  If  this  was  so,  the  de- 
fendant was  bound  to  anticipate  that  pedes- 
trians might  use  the  pathway  at  any.  time, 
and  consequently  it  was  under  a  duty  to  look 
out  and  take  precaution  for  the  safety  of 
such  pedestrians.     The  testimony  indicated 


that  the  plaintiff's  son  had  sufficient  earn- 
ing capacity  (taking  into  consideration  his 
expectancy)  to  authorize  a  recovery  for  a 
greater  sum  than  the  jury  found.  The  fact 
that  the  deceased  had  no  steady  employment 
at  the  time  of  his  death  was  ImmateriaL 
The  question  was,  not  so  much  what  he  was 
earning  at  the  time  of  his  homicide,  as  what 
his  earning  capacity  was.  Southern  Bell 
TeL  Co.  V.  Shamos,  12  Ga.  App.  463-472,  77 
S.  E.  312.  The  evidence  was  also  sufficient 
to  show  that  the  deceased  contributed  sub- 
stantially to  his  mother's  support, and  that 
she  wais  dependent  on  him.  See  E*nller  ▼. 
Inman,  10  Ga.  App.  680,  74  S.  B.  287.  There 
was  no  question  that  the  dty  ordinance  was 
applicable  to  the  locality  where  the  plain- 
tiff's son  was  killed,  and  it  cannot  be  said 
that  the  ordinance  was  unreasonable  as  ap- 
plied to  this  locality,  whether  the  question 
be  treated  as  one  of  law  for  the  court,  or 
one  of  fact  for  the  jury.  See  Columbus  R. 
Co.  V.  Waller,  12  Ga.  App.  674,  78  S.  B.  52. 
and  Jackson  v.  Seaboard  Air  Line  Ry.,  140 
Ga.  277,  78  S.  E.  1059. 

[3]  3.  Complaint  is  made  of  the*admis8ion 
of  testimony  as  to  a  statement  of  the  de- 
ceased immediately  after  the  injury,  to  the 
effect  that  it  was  a  train  of  the  defendant 
which  ran  over  him.  This  testimony  was  a 
part  of  the  res  gestae,  and  was  admissible  as 
such.  See  Southern  Ry.  Co.  v.  Brown,  126 
Ga.  1,  64  S.  El  911.  Besides,  there  was  no 
issue  in  the  case  in  reference  to  the  fact  that 
the  deceased  was  killed  by  the  defendant'^ 
train. 

[4]  4.  Error  is  assigned  upon  the  charge  of 
the  court  on  the  subject  of  the  credibility  of 
witnesse&  It  is  contended,  not  that  the 
charge  as  given  was  erroneous,  but  that  the 
court  omitted  two  or  three  elements  in  rela- 
tion to  the  credibility  of  witnesses  which  the 
jury  might  take  into  consideration.  It  is  well 
settled  that,  where  a  charge  is  correct  in  it- 
self, error  cannot  be  assigned  on  it  on  the 
ground  that  the  court  should  have  given  ad- 
ditional instruction  on  the  same  subject.  If 
further  instructions  were  desired,  counsel 
should  have  requested  the  court  to  give  them. 
Southern  Ry.  Co.  v.  Hill,  139  Ga.  550,  77  S. 
E.  803;  Southern  Ry.  Co.  v.  WiUlams,  Idd- 
Ga.  357  (3),  77  S.  E.  153;  Grimsley  v.  Single- 
tary,  133  Ga.  57  (3),  65  S.  B.  92,  134  Am.  St. 
Rep.  196. 

[6]  5.  Error  is  assigned  upon  the  follow- 
ing charge:  "Where  persons  generally,  even^ 
though  trespassers,  habitually  use  the  prop- 
erty of  a  railroad  company,  with  the  knowl- 
edge and  without  the  disapproval  of  the  em- 
ployes having  such  property  in  charge,  or  to- 
such  an  extent  as  to  put  the  railroad  com- 
pany and  its  servants  and  agents  upon  notice 
of  such  use,  and  there  is  no  disapproval  or 
means  adopted  to  prevent  its  use,  the  rail- 
road company,  in  that  event,  if  that  exists, 
if  that  be  true,  is  bound  to  antidpate  that 
such  use  of  the  property  will  continue."  And 
complaint  is  also  made  of  another  portion  of 
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the  charge  on  the  same  subject  as  that  above 
dealt  with,  wherdn  the  court  elaborated  the 
rule  In  reference  to  the  duty  of  a  railway 
company  to  anticipate  the  presence  of  per' 
sons  on  the  track  at  a  place  where  they  hare 
an  Implied  Invitation  to  be.  These  InstruC" 
tlons  were  In  accordance  with  the  law  as  we 
understand  It  to  have  been  announced  by  the 
Supreme  Court  In  Wright  v.  Southern  Ry. 
Co.,  supra.  See,  also,  Shaw  v.  Georgia  R.  R., 
127  Ga.  8,  55  S.  B.  960;  Macon  &  Birming- 
ham Ry.  Go.  T.  Parker,  127  Ga.  471,  56  S.  E. 
616;  Southern  Ry.  Co.  v.  Chatman,  124  Ga. 
1027,  53  S.  B.  692,  6  L.  R.  A.  (N.  S.)  283,  4 
Ann.  Gas.  675;  and  Blnlon  ▼.  Central  of 
Georgia  Ry.  Co.,  supra. 

[6]  6.  Error  Is  assigned  upon  Instructions 
to  the  effect  that  If  the  train  was  being  run 
at  a  rate  of  speed  exceeding  six  miles  per 
hour  this  would  be  a  violation  of  the  dty 
ordinance,  and  therefore  negligence  as  a 
matter  of  law.  it  Is  only  In  a  case  where  acts 
or  conduct  on  the  part  of  a  person  constitute 
negligence  as  a  matter  of  law  that  the  court 
is  authorized  to  instruct  the  Jury  that  such 
acts  or  conduct  would  amount  to  negligence. 
In  Columbus  Ry.  Co.  v.  Waller,  12  Ga.  App. 
674,  78  S.  B.  52,  this  court  held:  "The  ques- 
tion whether  a  municipal  ordinance  Is  rea- 
sonable and  valid  is  one  of  law,  for  the  court 
In  the  present  case  It  was  error,  requiring 
the  grant  of  a  new  trial,  to  charge  the  Jury 
that  they  should  examine  the  facts  and  cir- 
cumstances in  the  evidence  and  determine 
whether  or  not  the  municipal  ordinance  pre- 
scribing the  maximum  rate  of  speed  at  which 
automobiles  (:ould  be  propelled  along  a  speci- 
fied part  of  the  highway  was  reasonable  and 
valid.  The  ordinance  was  reasonable,  and 
the  only  question  for  the  Jury  was  as  to  its 
applicability  to  the  facts  of  the  case  on  trial." 
In  that  case  Central  Railroad  &  Banking 
Co.  V.  Brunswick  &  Western  R.  Co.,  87  Ga, 
386,  392,  13  S.  B.  520,  and  Atlantic  Coast 
Line  R.  Co.  v.  Adams,  7  Ga.  App.  146,  66  S.  B. 
494,  were  cited  in  support  of  the  proposition 
announced.  See,  also.  Central  of  Georgia  Ry. 
Co.  V.  Bond,  111  Ga.  13  (7),  36  S.  E.  299; 
Wright  V.  Southern  Railway  Co.,  139  Ga.  448, 
77  S.  B.  384.  If  the  court  had  been  in  doubt 
as  to  the  reasonableness  of  the  ordinance, 
when  applied  to  the  f^cts  in  evidence  and  to 
the  locality  where  the  injury  occurred,  it 
might  have  taken  the  advice  of  the  Jury  upon 
the  subject,  as  was  done  in  Jackson  v.  Sea- 
board Air  Line  Ry.,  supra;  but,  having 
reached  the  correct  conclusion  as  to  the  rea- 
sonableness of  the  ordinance  when  appUed  to 
the  locality  in  question,  the  Judgment  over- 
ruling the  motion  for  new  trial  will  not  be 
reversed  because  the  court  failed  to  submit  to 
the  Jury  the  question  as  to  the  reasonableness 
of  the  ordinance. 


charging  the  Jury  upon  the  measure  of  dam- 
ages the  court  failed  to  instruct  the  Jury  that 
contributory  negligence  would  go  in  jnitiga- 
tlon  of  damages ;  there  being  no  request  for 
such  instruction.  L.  &  N.  R.  Co.  v.  Smith, 
136  Ga.  455,  71  S.  EL  774;  Southern  Rail- 
way Co.  V.  Hooper,  110  Ga.  779,  36  S.  E.  232 ; 
Cavanaugh  v.  Biggin,  9  Ga.  App.  468,  71  S. 
B.  779. 

[8]  8.  There  was  no  error  In  instructing 
the  Jury,  in  substance,  that  all  the  specifica- 
tions of  negligence  to  which  the  attention  of 
the  Jury  had  been  called,  except  negligence  in 
violating  the  city  ordinance,  were  matters  ex- 
clusively for  determination  by  the  Jury.  If 
the  court  gave  an  erroneous  instruction  upon 
any  particular  allegation  of  negligence  or 
submitted  to  the  Jury  an  averment  of  neg- 
ligence which  was  not  the  proximate  cause  of 
the  injury,  exception  should  have  been  made 
to  that  instruction. 

Judgment  afiirmed. 
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(Supreme  Court  of  Appeals  6t  West  Virginia. 

Feb.  8,  1914.) 

(SyTlahus  ly  the  Court,) 

1.  Municipal  Corfokations  (8  705*)— Streets 
—Law  of  thb  Road— Mtttuai,  Rights. 

The  rights  of  pedestrians  and  drivers  of 
automobiles,  when  using  streets  or  other  pub- 
lic highways,  are  mutual,  equal,  and  co-ordi- 
nate, except  as  varied  by  the  nature  of  the 
apphance  or  mode  of  travel  employed,  and  as 
long  as  each  observes  the  recipro<»d  rights  of 
the  other  neither  will  be  liable  for  any  injury 
his  use  may  cause. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1515-1517;  Dec. 
Dig.  S  705.*] 

2.  Municipal  Cobporatioivs  ({  705*)— Streets 
—Law  of  the  Road— Mutual  Rights. 

A  person  usin^  a  public  highway  owes  the 
double  duty  to  avoid  danger  to  himself  by  an- 
other having  an  equal  right  to  such  use  and  the 
infliction  of  injury  upon  such  other  person. 
Both  must  exercise  that  degree  of  care  which 
a  reasonably  prudent  man  would  exercise  under 
the  same  circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1515-1517;  Dec 
Dig.  §  705.*] 

3.  Municipal  Corporations  ({  705*)— Streets 
—  Law  of  Road  —  Operation  of  Automo- 
biles. 

Because  of  the  character  of  the  vehicle 
and  the  unusual  dangers  incident  to  its  use,  a 
greater  degree  of  care  is  required  of  the  opera- 
tor of  an  automobile,  while  on  the  public  high- 
way, and  especially  at  street  crossings,  than  is 
required  of  persons  using  the  ordinary  or  less 
dangerous  instruments  of  traveL  He  should 
exercise  such  care  in  respect  to  speed,  warnings 
of  approach,  and  the  management  of  the  car  as 
will  enable  him  to  anticipate  and  avoid  colli- 
sions which  the  nature  of  the  machine  and  the 
locality  may  reasonably  suggest  likely  to  occur 
in  the  absence  of  such  precautions. 


[7]  7.  There  being  no  plea  setting  up  con- 
tributory negligence  on  the  part  of  the  de- 1  Corporations,  Cent.^  Dig. 
ceased,  it  is  no  ground  for  a  new  trial  that  in  I  Dig.  {  705.*] 


[Ed.  Note. — For  other  cases,  see  Municipal 
-         -■      -|  1615-1517;    Dec. 
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4.  MnxnoiPAL  Gobposatxons  (§  706*)— Ofsb- 

ATOB  OF  AUTOMOBII«B  —  GaBE  REQUIBED  — 

Children. 

Thfe  vigilance  and  care  required  of  the  op- 
erators of  an  aatomobile  vary  in  respect  of  per- 
sons of  different  ages  or  physical  conditions. 
He  must  increase  his  exertions  in  order  to 
avoid  danger  to  children,  whom  he  may  see,  or 
by  the  exercise  of  reasonable  care  should  see, 
on  or  near  the  highway.  More  than  ordinary 
care  is  required  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1515-1617;  Dec 
Dig.  9  705.*] 

6.  Municipal  Cobpobationb  (8  706*)— Streetb 

— OpEBATOB  of  AUTOlCOBIliD— Cabb  Requib- 
■D— OBSTRUC5TED   ViEW. 

Where  a  wa^on  or  other  vehicle  obscures 
or  obstructs  his  view  of  a  street  crossing,  when 
the  presence  thereon  of  others  may  reasonably 
be  anticipated,  extra  vigilance  and  caution  »re 
required  of  the  auto  operator,  in  order  to  pre- 
vent injury  to  persons  on  such  crossing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1515-1517;  Dec. 
Dig.  S  705.*] 

6.  Municipal  Cobpobations  (§  705*)— Stbeets 
—  Injubt  to  Pedestbian  —  Contbibutobt 
Nboliqencs. 

The  mere  negligent  act  of  one  person  will 
not  excuse  negCgent  Injury  to  him  by  another. 
.  If,  therefore,  a  person  who  negligently  places 
himself  in  a  situation  of  imminent  danger  Is 
injured  by  one  who  by  the  exercise  of  reason- 
able care  could  have  avoided  such  injury,  the 
negligence  of  the  former  will  not  bar  recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1515-1617;  Dec 
Dig.  I  705.»] 

7.  Municipal  Cobpobationb  (58  706,  706*)  — 
Streets— Injury  to  Pedestrian— Contbib- 
trroBT  Negligence. 

A  person  lawfully  in  a  public  highway  may 
rely  upon  the  exercise  of  reasonable  care  by 
drivers  of  vehicles  to  avoid  injury.  Failure  to 
anticipate  omission  of  such  care  does  not  ren- 
der him  negligent.  A  pedestrian  is  not  bound, 
as  a  matter  of  law,  to  be  continuously  looking 
or  listening  to  ascertain  if  automobiles  or  oth- 
er vehicles  are  approaching,  under  penalty  that, 
if  he  fails  to  do  so  and  is  injured,  his  own  neg- 
ligence will  defeat  recovery  of  damages  tarn* 
tained. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  89  1515-1617,  1618; 
Dec  Dig.  H  706,  706.*] 

8.  Negligence  (§  85*)— Contributory  Neg- 
ligence—Children— "Ordinary  Care.*' 

In  determining  the  quostion  of  contributory 
negligence,  the  conduct  of  children  should  not 
be  judged  by  the  same  rules  which  govern  that 
of  adults.  Ordinary  caution  for  them  is  that 
degree  of  care  and  prudence  which  children  of 
the  same  age  are  accustomed  to  exercise  under 
like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S§  121-128;  Dec  Dig.  f  85.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  502^5042;  vol.  8,  pp.  7Z39, 
774a] 

0.  Municipal  Cobpobations  (f  706*)— Plead- 
ing AND  Pboof. 

In  order  to  recover,  it  Is  unnecessary  for 
plaintifit  to  prove  literally  the  acts  of  negligence 
averred  in  the  declaration.  If  the  allegations 
are  substantially  proved,  tbis  is  sutiicient. 
Hence  an  instruction,  in  an  action  of  case  for 
personal  injury,  which  tells  the  jury  that  it 
cannot  find  for  plaintiff,  unless  it  believes  from 
the  evidence  '*that  the  defendant  was  negligent 


in  the  very  manner  flet  oat  in  the  dedaratioD," 
is  erroneous,  and  should  be  refused. 

[Ed.  Note. — For  other  cases,  see  Muoicipal 
Corporations,  Cent.  Dig.  {  1518;  Dec.  Dig.  § 
706.*] 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  Dewey  Deputy,  an  infant, 
against  E.-G.  Klmmell.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Chas.  N.  Flnn^l  and  Frank  C.  Beynolds, 
both  of  Keyser,  for  plaintiff  In  error.  R.  F. 
Leedy,  of  Liuray,  Va.,  and  W.  H.  Griffith,  of 
Keyser,  for  defendant  in  error. 

LYNCH,  J.  The  Injury,  damages  for 
which  plaintiff  seeks  recovery  by  an  action 
of  trespass  on  the  case,  was  inflicted  by  de- 
fendant in  the  operation  of  an  automobile 
on  the  streets  of  Keyser.  The  car  collided 
with  plaintiff  at  a  street  crossing,  and  with- 
in a  few  feet  of  the  curb,  over  which  he  had 
Just  stepped  Into  the  street  At  that  time 
he  was  10  years  and  6  months  old.  In  com- 
pany with  him  were  two  companions,  one  11« 
the  other  9  years  old.  They  were  Interested 
In  the  pictures  of  noted  baseball  playexB, 
contained  In  a  box  of  candy  purchased  by 
one  of  them  at  a  store  near  the  crossing. 
These  they  were  examining,  as  they  leisure- 
ly approached  and  entered  upon  the  cross- 
ing at  the  time  of  the  collision.  Defendant 
drove  his  car  along  Piedmont  street,  and 
thence  to  the  left  over  the  crossing  and  into 
Orchard  street  As  the  car  entered  on  the 
crossing,  it  collided  with  two  of  the  three 
boys,  knocking  plaintiff  to  the  pavement 
thereby  causing  the  injury.  The  trial  court 
entered  judgment  for  plaintiff  on  the  Jury's 
findings  on  the  facts.  Hence  the  case  is 
here  on  writ  of  error. 

While  defendant  admits  the  collision  and 
Its  resultant  effect,  he  denies  liability  on  the 
ground  that  but  for  the  negligence  of  the 
plaintiff  the  collision  would  not  have  occur- 
red. But  the  question  of  defendant's  negli- 
gence, and  that  of  plaintiff.  If  any,  contrih- 
uting  to  the  injury,  were  submitted  to  the 
determination  of  the  jury,  and  its  findings 
cannot  be  disturbed,  except  for  good  and 
sufficient  cause. 

[1]  Was  defendant  negligent?  He  was 
lawfully  on  the  public  highway.  It  was 
open  alike  to  him  and  to  the  plaintiff.  Their 
rights  thereon  were  mutual  and  co-ordinate. 
The  rights  of  the  one  were  not  superior  to 
the  rights  of  the  other.  Highways  are  con- 
structed and  maintained,  at  public  expense, 
for  public  use  by  all  persons  alike,  without 
limitation  or  restriction,  save  only  that  the 
use  must  conform  to  the  well-established 
rules  and  regulations  prescribed  by  law. 

That  the  use  of  automobiles  on  the  high- 
ways for  business  or  recreation  is  lawful  is 
no  longer  open  to  question.  Such  use  in- 
volves only  the  application  of  a  new  appli- 
ance and  mode  of  travel,  rather  than  any 
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new  legal  principle.  It  does  not  exclude  or 
seriously  Interfere  with  the  original  modes 
in  which  the  highways  were  used,  but  sim- 
ply adds  another  use  in  furtherance  of  the 
general  object  for  which  they  were  dedicat- 
ed. But  new  appliances  and  modes  of  travel 
must  be  exercised  with  due  regard  for  the 
rights  of  others  using  the  highways,  "and  as 
long  as  such  care  is  exercised  the  owners 
will  not  be  liable  for  any  injury  thdlr  use 
may  cause."  Berry  on  Automobiles,  i  115, 
and  numerous  cases  cited. 

[2]  So  that,  in  whatever  manner  or  for 
whatever  lawful  purpose  one  uses  a  public 
highway,  he  owes  a  double  duty:  (1)  To 
avoid  danger  to  himself  by  another  having 
the  right  to  such  use,  and  (2)  to  avoid  in- 
fliction of  an  injury  upon  such  other  person. 
Both  must  exercise  such  care  as  reasonably 
prudent  persons  would  exercise  under  the 
same  circumstances  and  conditions,  in  order 
to  avoid  being  injured  or  causing  injury. 
Springs  Go.  v.  Brown,  165  Ind.  465,  74  N. 
E.  615,  1  L.  R.  A.  (N.  S.)  238,  6  Ann.  Gas. 
656;  Hall  v.  Gompton,  130  Mo.  App.  675, 
108  S.  W.  1122;  28  Gyc.  27,  29;  Berry  on 
AutomobUes,  S§  128,  150,  163,  171,  173 ;  Bud- 
dy on  Automobiles,  {{  84,  95,  99,  101;  Bab- 
bitt on  Motor  Vehicles,  {  913. 

[8]  But  what  may  be  due  and  reasonable 
care  in  the  use  of  a  highway  under  some 
circumstances  may  be  negligence  under  oth- 
ers. No  inflexible  rule  applicable  alike  to 
all  cases  has  been  or  can  be  definitely  stated. 
Bach  case  must  be  determined  upon  its  own 
peculiar  facts.  The  degree  of  care  varies, 
also,  to  some  extent  with  the  character  of 
the  vehicle.  There  is  an  obvious  difference 
in  that  respect  between  the  use  and  opera- 
tion of  a  road  wagon  and  an  automobile. 
The  latter  has  weight  and  power,  and  also 
greater  capacity  of  speed  and  agility  in  its 
movements.  It  responds  more  readily  to  the 
will  of  the  operator.  Therefore  "the  opera- 
tor must  enlarge  to  a  commensurate  extent 
the  degree  of  vigilance  and  care  necessary 
to  avoid  injuries  which  the  use  of  his  vehicle 
has  made  more  imminent**  Berry  on  Auto- 
mobUes,  S  119.  "Moving  quieUy  as  it  does, 
without  the  noise  which  accompanies  the 
movements  of  a  street  car  or  other  ordinary 
heavy  vehicle,  it  is  necessary  that  caution 
should  be  continuously  exercised  to  avoid 
collisions  with  pedestrians  unaware  of  its 
approach.  The  speed  should  be  limited, 
warnings*  of  approach  given,  and  skill  and 
care  in  its  management  so  exercised  as  to 
anticipate  such  collisions  as  the  nature  of 
the  machine  and  the  locality  might  suggest 
as  liable  to  occur  in  the  absence  of  such  pre- 
cautiona"  Id.  ${  124,  164;  Huddy  on  Au- 
tomobiles, §  95. 

On  this  subject  the  objservations  of  the 
court  in  Irwin  v.  Judge,  81  Gonn.  492,  71 
Atl.  572,  are  pertinent:  '*To  persons  riding 
along  or  crossing  our  public  roads,  and  es- 
pecially our  cli7  streets^  the  rapidly  moving ' 


automobUe  Is  a  source  of  constant  danger. 
Their  great  weight,  and  speed  power,  and 
resulting  momentum  render  the  ^nsequences 
of  a  collision  with  them  much  more  serious 
than  with  ordinary  carriages  moving  at  even 
a  higher  rate  of  speed,  and  it  is  much  more 
difficult  to.  avoid,  and  much  more  confusing 
to  attempt  to  avoid,  the  rapidly  moving  au- 
tomobile than  the  street  railway  car,  which 
has  a  fixed  and  known  direction  and  course 
upon  the  tracks.  While  owners  of  automo- 
biles have  the  right  to  drive  them  upon  pub- 
lic streets,  yet  the  proper  protection  of  the 
equal  rights  of  all  to  use  the  highways  nec- 
essarily requires  the  adoption  of  different 
regulations  for  the  different  methods  of  such 
use,  and  what  may  be  a  safe  rate  of  speed 
at  which  to  ride  a  bicycle  or  drive  a  horse 
may  be  an  unreasonably  rapid  rate  at  which 
to  drive  an  automobile  in  the  same  place. 
For  the  reasons  stated,  and  others  which 
might  be  given,  driving  of  an  automobile  at 
a  high  rate  of  q;>eed  through  dty  streets, 
at  times  when  and  places  where  other  vehi- 
cles are  constantly  passing,  and  men,  women, 
and  children  are  liable  to  be  crossing,  around 
corners  at  the  Intersection  of  streets,  or  in 
passing  street  cars  from  which  passengers 
have  Just  alighted,  or  may  be  about  to 
alight,  or  in  other  similar  places  and  situa- 
tions where  people  are  liable  to  fail  to  ob- 
serve an  approaching  automobile,  the  driver 
is  bound  to  take  notice  of  the  peculiar  dan- 
ger of  collisions  in  such  places.  He  cannot 
secure  immunity  from  liability  by  merely 
sounding  his  automobile  horn.  He  must 
inin  his  car  only  at  such  speed  as  will  enable 
him  to  timely  stop  it  to  avoid  collision.  If 
he  f^lls  to  do  so,  he  is  responsible  for  the 
damage  he  thereby  causes.'*  See,  also,  Tu- 
dor V.  Bown,  152  N.  G.  441,  67  S.  B.  1015, 
30  L.  B,  A.  (N.  S.)  804,  136  Am.  St  Rep. 
836,  21  Ann.  Gas.  646,  and  note;  Liebrecht 
V.  Grandall,  110  Minn.  454,  126  N.  W.  69; 
Laufer  v.  Traction  Co.,  68  Conn.  475,  37  Atl. 
379,  37  L.  R.  A.  533 ;  Cooke  v.  Traction  Co., 
80  Md.  551,  31  AtL  327;  Berry  on  Automo- 
biles, (§  128,  173. 

[4]  The  vigilance  and  care  required  vary, 
also,  in  respect  of  persons  of  different  ages 
or  physical  conditions.  The  operator  of  an 
automobile  must  increase  his  exertions  in 
order  to  avert  danger  to  children  whom  he 
may  see,  or  by  the  exercise  of  reasonable 
diligence  and  attention  can  or  should  see, 
on  or  near  the  highway.  Their  lack  of  ca- 
pacity to  apprehend  and  guard  against  dan- 
ger makes  such  care  and  caution  necessary. 
Thies  V.  Thomas  (Sup.)  77  N.  Y.  Supp.  276; 
Buscher  v.  Transportation  Co.,  106  App.  Dlv. 
493,  94  N.  Y.  Supp.  798;  McDonald  v.  Street 
Railway  Co.,  80  App.  Dlv.  233,  80  N.  Y.  Supp. 
577;  Huddy  on  Automobiles,  {  81.  In  the 
first  case  cited  the  essence  of  the  holding 
is  that  one  in  charge  of  an  automobile  is  re- 
quired to  exercise  more  than  ordinary  care 
to  avoid  injury  to  children  whom  he  meets  in 
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a  public  thoroughfare.  Gross  ▼.  Foster,  134 
App.  Dlv.  243,  118  N.  Y.  bupp.  889j  Berry  on 
Automobiles,  {  155. 

But  it  is  said  defendant  complied  with  all 
the  conditions  thus  prescribed,  and  that, 
notwithstanding  the  cautious  and  prudent 
operation  of  the  car,  he  could  not  avert  the 
collision.  That  he  had  control  of  the  car, 
that  it  was  moving  at  moderate  speed  (vary- 
ing, according  to  the  estimate  by  himself, 
from  8  to  10  miles  an  hour),  and  that  he  re- 
peatedly gave  warning  of  the  car's  approach 
to  the  crossing — though  in  conflict  with  the 
evidence  adduced  by  the  plaintiff — ^may  be 
conceded,  and  yet,  under  the  principles  an- 
nounced by  the  authorities  cited,  defendant 
may  have  been  negligent  to  such  a  degree  as 
to  warrant  the  verdict  and  Judgment  of 
which  he  complains.  He  admits  that  at  a 
distance  of  68  feet  from  the  place  of  colli- 
sion he  saw  plaintiff  and  his  companions, 
near  the  crossing,  and  leisurely  approaching 
it  from  the  opposite  direction.  He  saw 
them;  they  did  not  see  him  or  his  car. 
He  then  knew,  and  they  did  not  know,  that 
he  intended  to  drive  the  car  onto  Orchard 
street,  or  that  he  would  necessarily  pass 
them  while  on  the  crossing.  Even  had  they 
heard  the  signals  if  given,  they  may  have 
thought  he  would  continue  his  course  up 
Piedmont  street — ^as  in  fact  his  course  seem- 
ed to  be,  according  to  testimony  not  con- 
tradicted. He  could  also  observe,  and  per- 
haps did  observe,  their  inattention  to  the 
approach  of  the  car,  thus  evidently  demand- 
ing greater  care  on  his  part  to  avoid  injuring 
them. 

That  defendant  was  driving  the  car  at  a 
greater  rate  of  speed  than  he  seemed  willing 
to  admit  appears  from  a  reasonable  interpre- 
tation of  his  testimony.  The  accident  occur- 
red after  5  o'clock  p.  m.  He  was  on  his  way 
to  keep  a  5  o'clock  engagement,  then  overdue. 
There  is  in  this  admission  an  indication  of 
an  attempt  to  hasten  to  his  destination. 

[6]  But,  in  the  interval  of  time  between  his 
first  and  second  view  of  the  positions  of  the 
boys,  the  continuity  of  view,  as  defendant 
contends,  was  obstructed  by  a  wagon  pre- 
ceding him  along  Piedmont  street,  and  to 
the  left  onto  Orchard  street,  and  hence  over 
the  crossing,  and  around  which  he  was  oblig- 
ed to  pass  to  the  right  and  thence  also  to 
the  left  in  order  to  turn  onto  Orchard  street 
Assuming,  however,  the  presence  of  the  wag- 
on at  the  time  and  place  designated  suffi- 
ciently proved  under  the  conflicting  testi- 
mony, it  was  a  light  and  0];>en  delivery  wag- 
on, not  of  sufficient  height  to  obstruct  de- 
fendant's view.  If  it  did  in  fact  obstruct 
his  view,  it  did  not  deprive  him  of  the 
knowledge  that  the  crossing  was  in  con- 
stant use  by  pedestrians,  and  of  the  possi- 
bility of  contact  with  those  thereon,  and  es- 
pecially with  those  whom  he  knew  would 
probably  be  thereon  when  the  car  reached  it 
In  Gregory  v.  Slaughter,  124  Ky.  345,  09  S. 
W.  247,  8  L.  R.  A.  (N.  S.)  1228,  124  Am.  St 


I  Rep.  402,  the  plaintiff  was  struck  by  an  au- 
tolnobile  as  he  was  following  a  street  car 
which  was  about  to  stop  on  the  opposite  side 
of  a  street  to  permit  him  to  board  it  The 
defendant  was  driving  his  automobile  at 
from  eight  to  ten  miles  an  hour  on  one  of  the 
principal  thoroughfares  of  the  city.  He  was 
unable  to  see  the  crossing  as  he  approached 
it  because  the  street  car  was  between  him 
and  the  crossing,  and,  instead  of  stopping 
his  automobile  until  the  car  passed,  he  mere- 
ly changed  his  direction,  so  as  to  go  around 
the  passing  car.  when  he  was  brought  face  to 
face. with  plaintiff  at  a  distance  too  short 
to  prevent  a  collision.  The  court,  holding 
defendant  guilty  of  gross  negligence,  said: 
"He  states  the  car  was  going  at  the  rate  of 
eight  to  ten  miles  an  hour.  He  was  on  one 
of  the  principal  thoroughfares  of  a  great 
city,  and  approaching  a  crossing  where  it 
was  at  least  reasonable  to  expect  pedestrians 
to  be.  He  could  not  see  this  crossing  for 
the  reason  that  the  street  car  was  between 
him  and  it,  and  thus  obscured  his  vision. 
Instead  of  stopping  his  automobile  until  the 
car  passed,  and  he  could  see  whether  there 
were  pedestrians  on  the  crossing  beyond,  he 
simply  changed  his  direction  so  as  to  go 
around  the  passing  car,  and  by  his  own  act 
was  brought  face  to  face  with  the  appellee 
at  a  distance  too  short  to  prevent  the  colli- 
sion at  the  rate  he  was  moving.  This  was, 
in  itself,  gross  negligence  to  the  verge  of 
recklessness.  In  practical  result  there  was 
no  difference  between  what  he  did  and  if 
he  had  shut  his  eyes  and  driven  his  automo- 
bile over  the  street  crossing  without  ob- 
serving whether  any  one  was  in  his  way  or 
not" 

But  there  is  a  further  infirmity  in  the  ar- 
gument based  on  the  obstruction.  The  wag- 
on turned  around  the  corner  to  the  left  near 
the  curb.  Defendant  passed  to  the  right 
of  the  wagon,  and  then  turned  to  the  left 
onto  Orchard  street,  thus  placing  the  posi- 
tion of  the  boys  and  the  curb  at  which  be 
first  saw  them  to  his  right  The  streets  at 
their  intersection  are  30  feet  between  tbe 
curbs.  His  car  should  have  been,  and  so 
far  as  appears  was,  on  the  right-hand  side 
of  Piedmont  street  At  least  the  provisions 
of  section  8,  a  32,  Acts  1911,  required  him 
to  pass  to  the  right  of  the  intersection  of 
the  center  line  of  the  two  streets  in  turning 
to  the  left  into  Orchard  street  If  duly  at- 
tentive to  the  operation  of  his  car,  he  had 
sufiQcient  space  and  opportunity  to  observe 
the  crossing  and  the  danger  to  be  avoided. 
But  at  that  time  he  was,  according  to  one 
witness  whose  testimony  he  does  not  deny, 
engaged  in  looking  at  property  owned  by  him 
located  immediately  in  front  of  the  inter- 
section of  Orchard  street  and  Piedmont 
street,  with  which  the  former  connects,  but 
beyond  which  it  does  not  extend. 

But  whether  defendant  was  negligent  was 
a  question  for  the  determination  of  the  jury. 
It  did   determine  the  question  against  his 
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contention,  and  we  cannot,  nnder  the  facts 
and  drcnmstances  thns  far  detailed,  reach 
the  conclusion  that  Its  findings  are  not  cor- 
rect, especially  in  view  of  the  conflict  of  all 
the  OTldence  introduced  on  the  trial  hefore 
the  Jury. 

We  reach  the  same  conclusion,  also,  upon 
the  question  of  contributory  negligence  of 
the  plaintiff.  An  accident  seldom  occurs 
which,  in  some  aspect  or  view,  is  not  in 
part  due  to  the  negligence  of  both  parties  af- 
fected. In  this  instance  there  was  in  some 
degree  negligence  on  plaintiff's  part  The 
duty  imposed  by  law  on  pedestrians  requir- 
ed him  to  exercise  some  care  and  caution  for 
his  own  safety.  But  was  his  negligence,  if 
any  appears,  such  as  to  preclude  recovery? 
We  answer  that  question,  also,  in  the  nega- 
tlTe,  as  did  the  Jury.  In  its  view,  the  negli- 
gence attributable  to  defendant  was  the 
proximate  cause  of  plaintiff's  injury. 

[6]  As  stated,  the  care  to  be  exercised  by 
pedestrians  using  the  highways  varies  with 
the  circumstances  of  each  particular  case. 
The  mere  fact  of  negligence  will  not  excuse 
the  infliction  of  an  Injury,  where  by  due 
care  and  caution  the  injury  may  be  avoided 
by  the  one  inflicting  it  One  may  negligently 
place  himself  in  a  situation  where  danger 
may  reasonably  seem  imminent;  yet  if  in- 
Jury  is  avoidable  by  another  through  the  ex- 
ercise of  reasonable  care,  the  carelessness  of 
the  person  affected  does  not  excuse  the  in- 
fliction of  an  injury.  Railway  Ck).  v.  Spen- 
cer, 104  Va.  657,  52  S.  E.  310;  Davids  on  Mo- 
tor Vehicles,  §  118;  Green  v.  Ballroad  Co., 
143  CaL  31,  76  Pac  719, 101  Am.  St  Rep.  68; 
Railroad  Ck).  v.  Hutchinson,  47  111.  408;  Rie- 
del  V.  Traction  Co.,  69  W.  Va.  18,  71  S.  B. 
174;  Railroad  Co.  v.  Corbln,  110  Va.  700, 
67  S.  B.  179. 

[7]  A  person  in  a  public  highway  may  rely 
upon  the  exercise  of  reasonable  care  on  the 
part  of  drivers  of  vehicles  to  avoid  injury. 
A  failure  to  anticipate  the  omission  of  such 
care  does  not  render  him  negligent  Csesar 
V.  Coach  Co.,  45  Misc.  Rep.  331,  97  N.  Y. 
Supp.  359;  Hayward  v.  Railroad  Co.,  74  N. 
J.  Law,  678,  65  AtL  737,  8  Ia  R.  A.  (N.  S.) 
1062 ;  Kathmeyer  v.  Mehl  (N.  J.  Sup.)  60  Atl. 
40;  Hennessey  v.  Taylor,  189  Mass.  583,  76 
N.  B.  224,  8  K  R.  A.  (N.  S.)  345,  4  Ann.  Cas. 
396;  Spina  v.  Transportation  Co.  (Sup.)  96 
N.  Y.  Supp.  270;  Buscher  v.  Transportation 
Go.,  supra. 

[t]  What  may  be  deemed  negligence  by 
adults  may  not  be  chargeable  as  negligence 
by  Infimts.  In  determining  whether  or  not 
a  plaintiff  Is  guilty  of  contributory  negli- 
gence, the  conduct  of  children  should  not  be 
Judged  by  the  same  rules  which  govern  that 
of  adults.  Ordinary  care  for  them  Is  that 
degree  of  care  and  prudence  which  children 
of  the  same  age  are  accustomed  to  exercise 
under  like  circumstances.  Huddy  on  Automo- 
biles, I  81;  Berry  on  Automobiles,  {  161; 
Burvant  v.  Wolfe,  126  La.  787, 62  South.  1025, 


26  Ia  R.  A.  (N.  S.)  677;  Lyndi  ▼.  Shearer,  88 
Conn.  73,  75  Atl.  88;  Verdon  v.  Crescent 
Automobile  Co.,  80  N.  J.  Law,  199,  76  AtL 
346;  Marius  ▼.  Motor  Delivery  Co.,  146  App. 
Div.  608,  131  N.  Y.  Supp.  357.  "Children, 
wherever  they  go,  must  be  expected  to  act 
upon  childish  instincts  and  impulses,  and 
others  who  are  chargeable  with  'a  duty  of 
care  and  caution  toward  them  must  calcu- 
late upon  this,  and  take  precaution  accord- 
ingly." Ficker  v.  Railroad  Co.,  7  Ohio  N.  P. 
600;  Harriman  ▼.  Railroad  Co.,  45  Ohio  St 
11,  27,  12  N.  B.  451,  4  Am.  St  Rep.  507.  A 
pedestrian  is  not  bound,  as  a  matter  of  law, 
when  using  a  public  highway,  to  be  continu- 
ously looking  or  listening  to  ascertain  if  auto- 
mobiles or  other  vehicles  are  approaching, 
under  penalty  that  upon  his  failure  to  do  so, 
if  he  is  injured,  his  own  negligence  must  be 
conclusively  presumed.  Hennessey  v.  Taylor, 
189  Mass.  583,  76  N.  B.  224,  3  L.  R.  A.  (N.  S.) 
345,  4  Ann.  Cas.  396;  Gerhard  v.  ilotor  Co., 
155  Mich.'  618,  119  N.  W.  904,  20  L.  R.  A.  (N. 
S.)  232.  Such  negligence,  to  avail  as  a  de- 
fense, must  be  proved  by  defendant  unless  it 
sufficiently  appears  from  plaintiff's  testimony. 
MUlsaps  ▼.  Brogdon,  97  Ark.  469,  134  S.  W. 
632,  32  Ia  R.  A.  (N.  S.)  1177. 

This  action  was  twice  tried,  with  the  same 
result  except  as  to  amount;  the  first  finding 
being  more  favorable  to  the  defendant  Com- 
plaint is  now  made,  however,  that  the  case 
as  submitted  on  the  second  trial,  perhaps  on 
both,  was  on  the  theory  that  plaintiff's  injury 
permanently  disabled  him,  when  in  fact  as 
defendant  contends,  its  effect  was  only  tem- 
porary. But  on  whatever  theory  submitted, 
no  substantial  reason  appears  from  the  rec- 
ord to  Justify  interference  with  the  result 
of  the  trial  for  the  reasons  assigned.  The 
plaintiff,  according  to  the  contention  urged 
In  his  behalf,  and  to  some  degree  sustained 
by  the  proof,  is  that  he  was  violently  knock- 
ed down  and  run  over  by  the  car;  that  his 
body  and  limbs  were  bruised;  that  thereaftr 
er  he  was  unconscious  for  several  hours;  that 
his  head  was  injured,  and  his  memory  im- 
paired. With  this  proof  before  it,  we  can- 
not say  the  amount  returned  Is  unreasona- 
ble. Oh  the  contrary,  it  seems  to  us  reason- 
able and  Just,  even  though  the  injury  thus 
Inflicted  may  not  In  fact  result  in  permanent 
physical  disability. 

Nor  do  we  find  the  instructions  ameniible 
to  the  criticism  urged  by  counsel.  At  least 
they  do  not  so  far  Incorrectly  propound  the 
law  applicable  to  the  facts  appearing  in  the 
record  as  to  warrant  reversal.  Of  these,  2 
and  3  are  criticized  because  given  on  the  the- 
ory of  permanent  injury  to  plaintiff.  If  so, 
there  is  In  the  record  evidence  tending  to 
some  extent  to  sustain  that  theory.  Plain- 
tifTs  mother  testified  that  his  memory  is 
Impaired;  that  he  is  now  forgetful;  that 
"he  complained  of  his  head,  and  did  all  last 
winter;  he  was  kept  out  of  school  a  great 
deal.**    *'He  has  a  headache,  and  dizziness  in 
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bl8  head."*  ''He  Tomlted  blood  nearly  all 
idght,"  the  night  of  the  accident,  and  "from 
10  o'clock  until  4  tae  next  morning;  and  then 
it  ran  out  of  his  mouth  on  the  pillow." 
**I  could  not  raise  him  up  to  glTe  him  any- 
thing to  eat;  if  I  raised  him  up  he  would 
start  to  vomit,  and  I  had  to  keep  him"  in 
bed  for  a  "period  of  nine  days  after  the  acci- 
dent. Instruction  No.  6  fairly  presents  the 
law  applicable  to  the  facts  appearing  in  the 
record. 

[9]  Instructions  Nos.  1  and  8,  pr(^)08ed  by 
defendant,  were  properly  refused;  the  first, 
because  it  was  misleading,  and  would  have 
told  the  Jury  that  it  could  not  find  for  the 
plaintiff,  unless  it  believed  from  a  prepon- 
derance of  the  evidence  "that  the  defendant 
was  negligent  in  the  very  manner  set  out  in 
the  declaration.''  No  such  rigid.  Inflexible 
rule  obtains.  It  is  sufficient  if  plaintiff  sub- 
stantially proves  the  negligence  averred. 
The  court,  therefore,  properly  modified  the 
instruction  accordingly.  No.  8  as  proposed 
was  properly  refused,  because  not  in  accord 
with  the  principles  herein  announced.  As 
modified  and  given,  it  presented  defendant's 
contentions  in  a  light  more  favorable  than 
was  allowable  under  our  view  of  the  law  ap- 
plicable to  the  facts  of  the  case. 

Defendant's  objection,  to  the  competency 
of  the  plaintiff  and  the  two  boys  present 
when  the  accident  occurred  to  testify  is  not 
tenable.  Their  statements  show  sufficient 
capacity  to  understand  and  comprehend  the 
nature  of  an  bath. 

Finding  no  reversible  error,  we  affirm  the 
Judgment 

(73  W.  Va,  449) 

ATLANTIC  TERRA  COTTA  CO.  v.  MOORE 
CONST.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  13,   1914.     Rehearing  De- 
nied  Feb.  12,  1914.) 

(8vUabu9  hy  ih9  Court.) 

!»  Equity  (|  152*)— £2xhibitb— Contbolling 
Effect. 

Documents  exhibited  with  a  bill,  vouching 
the  trutii  of  the  allegations  thereof,  are  control- 
ling in  case  of  discrepancy. 

[Ed.  Note.~For  other  cases,  see  EiQuityt  Cent 
Dig.  S9  383^885;    Dec  Dig.  S  152.^] 

2.  Mechanics'  Liens  (S  48*)— Debt  Sboxjbed 
— Matebial  Fubnishej)  Contbaotob. 

As  a  general  rule  there  can  be  no  lien  for 
material  furnished  a  contractor  npt  used  and 
incorporated  into  the  building  or  structure  cov- 
ered by  the  contract.. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CenL  Dig.  {  51 ;   Dec  D\g.  i  48.*] 

8.  Mechanics'  Liens  (9  48*)— -Debt  Sboubbo 
— Matebial  Fubnished  Contbactob. 
Assuming  that  certain  alleged  exceptions  to 
this  general  rule  are  established  by  the  authori- 
ties cited,  as  where  the  owner  refuses  to  permit 
the  material  to  go  into  the  building,  or  that 
labor  was  expended  thereon  at  plaintiff's  shop 
or   factory   on   the   faith   of   the  contract,    the 


facts  hsn  alleged  do  not  present  a  case  for  their 
proper  application. 

[Ed.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  f  51;    Dec.  Dig.  §  4&*] 

4.  Mechanics'  Liens  (J  48*)— Matebiai*  fob 
Building— Pbomisk  to  Pat  Pbice. 

The  promise  of  the  owner  to  pay  to  a  sab- 
contractor  on  account  of  the  contract  price  on 
condition  that  material  contracted  for  by  snch 
contractor  is  delivered  will  not  bind  the  owner 
for  material  not  delivered  nor  entering  into  the 
building  or  structure  contracted  for.         , 

{Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  51;    Dec.  Dig.  §  4a*] 

5.  Mechanics'  Liens  (i  303*)— Extent  of 
Relief— FOBECLOSUBK  or  Mechanic's  Lien 
— Pebsonal  Deceee. 

In  this  state,  where  th^distinction  between 
suits  in  equity  and  actions  at  law,  as  at  com- 
mon law,  is  still  maintained,  and  a  subcon- 
tractor fails  in  allegation  or  proof  to  establish 
a  valid  mechanic's  lien,  equity  has  no  jurisdic- 
tion to  retain  his  suit  for  the  porpoae  of  a 
personal  decree  in  his  favor  against  the  owner 
or  contractor  for  an  alleged  balance  dne  him 
from  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  §§  628-631;  Dec  Dig.  i 
303.*] 

Appeal  from  drcuit  Court,  Kanawha 
County. 

Suit  by  the  Atlantic  Terra  Cotta  Company 
against  the  Moore  Constructiou  Company  and 
others.  From  a  decree  for  defendants,  plain- 
tiff appeals.   Affirmed. 

Price,  Smith,  Spllman  &  Clay,  of  Charles- 
ton, for  appellant.  Chilton,  MacCOrkle  A 
Chilton,  of  Charleston,  for  appellees. 

MILLER,  J.  The  decree  appealed  from 
dismissed  on  demurrer  plaintiff's  original  and 
amended  bills,  which  sought  foreclosure  of  Its 
alleged  mechanic's  or  material-man's  H&a.  for 
terra  cotta  furnished  the  Moore  Constmc- 
tion  Co.,  principal  contractor,  in  the  construc- 
tion of  an  office  building  for  and  under  a 
contract  with  Alderson  and  Stephenson,  own- 
ers, situated  in  the  City  of  Charleston. 

The  alleged  lien,  a  copy  of  which  is  ex- 
hibited with  the  original  bill,  and  vouched  for 
the  truth  of  the  allegations  thereof,  purports 
a  contract  by  plaintiff  with  the  Moore  Con- 
struction Co.,  principal  contractor,  not  with 
the  owners,  and  there  is  also  exhibited  with 
the  bill  a  copy  of  said  contract  The  bill 
also  alleges  that  said  material  was  furnished 
in  pursuance  to  such  contract  with  said  con- 
tractors, and  whereby  plaintiff  contracted  to 
provide  all  the  material  and  perform  all  the 
work  for  the  delivery  of  the  terra  cotta  t, 
0,  b.  its  plant  in  New  York,  with  freight  al- 
lowed to  diarleston,  West  Virginia;  and  the 
Moore  Construction  Co.  thereby  agreed  to 
make  payment  for  said  material  monthly  on 
or  before  the  20th  of  each  and  every  month 
for  the  material  shipped  the  preceding  month 
to  the  amount  of  85%  of  the  value  thereof, 
final  payment  to  be  made  within  thirty  days 
after  the  final  shipment  of  the  material  con- 
tracted for. 

And  after  setting  forth  the  alleged  fallnxe 
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of  the  Moore  Oonstmction  Ck>.,  to  make  pay- 
ments in  aoGordance  wltli  the  contract,  and 
the  anbseqnent  negotiations  by  plaintUTs 
president,  preliminary  to  delivery  of  the  final 
shipments  of  the  material,  for  securing  pay- 
ment of  the  entire  balance  which  would  have 
become  due  on  said  contract,  and  an  alleged 
agreement  of  the  contractor,  and  of  the  own- 
ers to  pay  $5,000.00  on  account  thereof,  and 
failure  on  their  part  in  that  behalf,  said  bill 
alleges  compliance  by  plaintiff  with  the  stat- 
ute in  filing  with  the  owner  within  thirty 
five  days  from  the  time  it  ceased  to  furnish 
said  material  an  itemized  account  thereof 
•Including  the  two  car  loads  of  material 
which  were  never  accepted  by  the  said  Moore 
Construction  Company,"  verified  by  the  af- 
fidavit of  its  president,  together  with  the 
notice  of  same  as  required  by  statute,  a  copy 
of  which  purports  to  be  exhibited  with  the 
biU.  And  it  is  also  alleged  that  within  sixty 
days  after  it  ceased  to  furnish  said  material 
plaintiff  filed  with  the  clerk  of  the  county 
court  a  duplicate  copy  of  said  account,  af- 
fidavit and  notice,  which  was  recorded  in 
Mechanic's  Lien  Record  No.  1,  at  page  187, 
and  a  further  allegation  is  that  there  is  due 
plaintiff  from  the  Moore  Construction  Com- 
pany, for  the  material  so  furnished,  includ- 
ing the  two  car  loads  not  accepted  by  It, 
$5,995.19,  and  interest  And  this  allegation 
Is  followed  by  another  that  said  Alderson  and 
Stephenson  are  obliged  to  pay  it  the  sum  of 
$5,000.00,  a  part  of  the  amount  so  demanded. 

From  a  copy  of  the  alleged  lien  exhibited 
with  the  bill  it  api)ear8  that  the  first  item 
or  shipment  was  on  June  17,  the  last  items, 
delivered,  October  17,  followed  by  three  items, 
one  of  October  17,  and  two  of  October  19,  all 
marked  opposite,  "not  used,'*  the  year  no- 
where appearing  therein,  but  the  bill  alleges 
the  year  1910. 

The  afildavit  of  the  president  to  the  ac- 
count was  taken  in  New  York,  December  19, 
1910,  and  the  certificate  of  the  derk  of  the 
county  court  of  New  Tork,  as  to  the  official 
character  of  the  officer  taking  the  affidavit, 
is  dated  December  22,  1910,  and  the  return 
thereon  shows  service  of  the  account  aud  no- 
tice on  Alderson  and  Stephenson,  on  Decem- 
ber 20,  1910,  the  affidavits  thereto  appearing 
to  have  been  made  before  the  officer  Decem- 
ber 27,  1910 ;  the  exact  date  of  the  filing  in 
the  clerk's  office  nowhere  appearing.  There 
is  here  apparent  conflict,  for  if  the  account 
and  notice  were  in  New  York,  on  December 
22. 1910,  the  date  of  the  clerk*s  certificate  a^ 
tached,  it  could  not  have  been  served  on 
Alderson  and  Stephenson  on  December  20, 
1910. 

[1]  We  have  already  decided  that  docu- 
ments, exhibited  with  a  bill,  vouching  the 
truth  of  the  allegations  thereof,  are  con- 
trolling in  case  of  discrepancy.  Houston 
Lumber  Co.  v.  Railway  Co.,  69  W.  Va.  688, 
72  S.  B.  786;  Board  of  Education  v.  Berry, 
62  W.  Va.  438,  59  S.  E.  169, 125  Am.  St  Rep. 
#75;  Richardson  ▼.  Bbert,  61  W.  Va.  528,  56 


8.  EL  887;  liOar  T.  Wilfong,  68  W.  Va.  806^ 
61  S.  E.  883;  PhilUps  &  Sons  v.  Roberts, 
26  W.  Va.  783;  Lockhead  v.  Berkeley  Springs 
W.  &  I.  Co.,  40  W.  Va.  553,  656,  21  S.  B.  1081. 
Observing  this  rule  we  would  have  to  sustain 
the  ruling  of  the  court  below  on  the  demur- 
rer to  the  original  bill,  for  on  the  face  of  the 
account  and  notice,  and  treating  October  19, 
as  the  date  of  the  last  delivery  of  material, 
and  December  20,  as  the  date  of  service  on 
the  owners,  service  was  not  had  on  them, 
nor  delivery  of  the  duplicate  thereof  to  the 
county  clerk,  until  more  than  sixty  days 
after  plaintiff  ceased  to  furnish  the  material 
under  the  contract,  wherefore  the  Uen  was 
invalid  on  its  face  and  in  fact  By  the  very 
terms  of  the  statute,  section  3,  chapter  75, 
Code  1906,  neglect  or  failure  of  the  material- 
man to  notify  the  owner  within  thirty  five 
days  after  he  has  ceased  to  furnish  material 
"shall  release  the  owner  from  all  responsibil- 
ity, and  his  property  from  all  lien  for  any 
item  therein  done  or  furnished  prior  to  the 
said  notice."  Nor  would  such  lien  be  good 
as  upon  a  contract  with  the  owner  for  said 
material  under  section  2,  chapter  75,  Code 
1906,  for  by  section  4  of  said  chapter,  "EJvery 
lien  provided  for  in  the  second  and  third 
sections  shall  be  discharged  unless  the  per- 
son  desiring  to  avail  himself  thereof  shall, 
within  sixty  days  after  he  ceases  to  labor 
on,  or  furnish  material  or  machinery  for  such 
building  or  other  structure,  file  with  the 
clerk  •  ♦  •  a  Just  and  true  account  of 
the  amount  due  him,  after  allowing  all  cred- 
its," etc. 

By  the  amended  bill,  however,  plaintiff  un- 
dertook by  allegation  to  correct  these  alleged 
errors  in  dates,  and  it  is  insisted  that  these 
alleged  errors  in  dates  do  not  invalidate  the 
lien,  and  that  the  correct  dates  can  be  shown 
in  pleadings  and  proof.  For  this  proposition 
the  following  authorities  are  dted  and  relied 
on.  27  Cyc.  201,  and  cited  cases;  Treusch  v. 
Shryock,  56  Md.  380;  Johnson  v.  Otto,  105 
Iowa,  605,  75  N.  W.  492;  St  Croix  Lumber 
Co.  V.  Davis,  105  Iowa,  27,  74  N.  W.  756; 
Union  Trust  Co.  v.  Casserly,  127  Mich.  188, 
86  N.  W.  545;  Coughlan  v.  Longini,  77  Minn. 
514,  80  N.  W.  695;  MUler  v.  Condit,  52  Minn. 
455,  55  N.  W.  47;  Althen  v.  Tarbox,  48  Minn. 
18,  50  N.  W.  1018,  81  Am.  St  Rep.  616;  Liune 
V.  Stout,  41  Minn.  483,  43  N.  W.  377 ;  Baltls 
V.  Friend,  90  Mo.  App.  408;  Brockmeier  v. 
Dette,  58  Mo.  App.  607;  Slight  ▼.  Patton,  96 
Cal.  384,  81  Pac.  248. 

Accepting  for  the  present  the  correctness 
of  this  proposition,  let  us  see  whether  the 
amended  bill  pres^its  a  case  for  its  proper 
application.  The  account  and  notice,  filed 
with  the  owner,  was  sworn  to  by  the  plain- 
tlfifs  president;  the  bill  is  unsworn  to.  The 
amended  bill  alleges  that  the  dates  given  in 
the  account  filed,  except  as  to  the  last  four 
car  loads,  are  the  dates  of  the  shipments, 
not  the  dates  of  the  delivery  of  the  material 
in  Charleston.    By  the  terms  of  the  contract 
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th6  material  was  to  be  delivered  f.  o.  b.  cars  at 
plaintiff's  plant,  with  freight  allowed  to  desti- 
nation. Of  the  last  four  loads  It  Is  alleged  that 
one  was  shipped  October  15th,  two  October 
17th,  one  October  19th,  1910;  that  these  four 
loads  were  shipped  not  to  the  contractor  but  to 
plaintiff's  own  order  at  Charleston;  that  the 
load  of  October  15th  was  not  In  fact  deliv- 
ered to  the  Moore  Ck)n8tnictlon  Company  un- 
til October  28th ;  and  that  one  of  the  loads 
of  October  17th  was  likewise  not  delivered 
to  said  company  until  October  28th;  that 
the  remaining  load  of  October  17th,  and  the 
one  of  October  19th,  were  never  accepted  by 
the  construction  company,  because,  as  this 
bill  alleges,  before  the  shipment  of  said  four 
car  loads  of  material,  said  company  "had 
ftdled  and  refused  to  make  the  payments  as 
required  by  said  contracts"  and  because  "said 
company  and  the  said  Alderson  and  Stephen- 
son •  •  •  finally  refused  to  comply  with 
their  contract  on  November  17th,  1910,  and" 
because  "said  company  *  •  •  finally  re- 
fused to  accept  said  material  on  said  date, 
as  fully  set  forth  In  paragraph  6  of  plaintiff's 
bill  of  complaint"  Wherefore,  it  Is  further 
alleged  in  the  concluding  paragraph  of  the 
amended  bill,  plaintiff  "did  not  cease  to  per- 
form labor  and  deliver  materials  to  said 
Moore  Construction  Company  under  said  con- 
tract with  It  and  said  Alderson  and  Stephen- 
son until  November  17th,  when  It  was  finally 
advised  by  the  Moore  Construction  Company 
that  It  would  not  accept  said  material." 

Going  back  to  the  sixth  paragraph  of  the 
original  bill,  to  which  plaintiff  refers  us  for 
a  statement  of  the  manner  In  which  said 
company  Is  alleged  to  have  refused  accept- 
ance of  said  material,  we  find  It  alleged 
that:  "Although  the  plaintiff  agreed  to  de- 
liver the  two  remaining  cars  of  terra  cotta  to 
the  Moore  Construction  Company,  as  soon  as 
the  other  payment  of  $5,000.00  was  made  as 
agreed,  the  said  Moore  Construction  Com- 
pany and  the  said  Samuel  Stephenson,  rep- 
resenting said  C.  M.  Alderson  and  himself, 
refused  to  make  said  payment,  and  according- 
ly the  said  terra  cotta  remained  on  the  cars 
at  Charleston,  undelivered,  until  November 
17th,  following,  when  the  said  Moore  Con- 
struction Company  notified  the  plaintiff  that 
unless  the  terra  cotta  was  delivered  at  once, 
It  would  complete  the  building  with  other 
material,  which  was  accordingly  dona  And 
said  terra  cotta,  at  the  direction  of  the  plain- 
tiff, was  unloaded  on  the  ground,  at  Charles- 
ton, West  Virginia,  where  It  stUl  remains,  to 
be  delivered  to  the  Moore  Construction. Com- 
pany on  payment  by  it  of  the  amount  due  the 
plaintiff  as  hereafter  shown." 

It  is  apparent  that  if  we  treat  October 
28th  as  the  date  of  delivery  of  the  last  ma- 
terial that  went  into  the  construction  of 
the  building,  still  the  account  and  notice 
would  not  have  been  delivered  to  the  owners 
within  thirty  five  days  thereafter,  for  the 
time  which  elapsed  between  October  28th  and 


December  20th,  the  date  of  said  service,  was 
fifty  three  days,  and  as  a  lien  of  a  sub-cour 
tractor,  therefore,  it  was  and  Is  invalid,  as  to 
the  owner,  by  the  force  of  the  statute.  But 
upon  the  ttieory  of  a  contract  with  the  owner 
on  October  17th,  and  delivery  on  October 
28th,  the  lien  for  the  material  actually  de- 
livered, and  which  actually  entered  into  the 
construction  of  the  building,  if  actually  de- 
livered on  October  28th,  would  have  been 
filed  in  the  clerk's  oflice  and  recorded  in 
time.  But  for  reasons  to  be  hereinafter  giv- 
en we  are  unable  to  agree  with  counsel  in 
their  interpretation  of  the  account  and  notice 
filed,  and  the  allegations  of  the  original  and 
amended  bills,  that  plaintiff  had  any  such 
contract  with  the  owner  for  the  furnishing  of 
said  material. 

[2,  3]  The  general  rule,  that  there  can  be 
no  lien  for  material  furnished  a  contractor 
not  used  and  Incorporated  in  the  building  or 
structure.  Is  conceded.  This  proposition  is 
affirmed  in  our  cases  of  Cushwa  v.  Improve- 
ment L.  &  B.  Ass'n,  45  W.  Va.  490,  32  S.  E. 
259,  and  Lunsford  &  Withrow  &  Co.  v.  Wren, 
64  W.  Va.  458,  63  S.  B.  308.  But  it  is  con- 
tended, that  there  are  exceptions  to  this 
general  proposition ;  that  one  of  these,  appli- 
cable here,  Is  where  materials  have  been  pre- 
pared or  furnished  as  ordered,  and  the  own- 
er refuses  to  accept  or  use  them ;  that  anoth- 
er exception  is  that  where  work  has  been 
actually  performed  In  accordance  with  the 
contract  there  should  be  no  loss  of  lien  if  the 
work  has  been  stopped  or  abandoned  in  con- 
sequence of  the  default  of  the  owner;  that 
another  exception  is,  where  work  has  been 
done  by  a  contractor  under  a  contract  with 
the  owner  on  material,  at  the  yard  or  shop 
of  the  contractor,  with  the  express  or  im- 
plied consent  of  the  owner,  in  which  evoit 
it  is  said  the  work  of  preparation  and  manu- 
facture is  to  be  deemed  a  part  of  the  con- 
struction or  furnishing,  and  in  which  case 
it  is  immaterial,  as  between  the  parties  to 
the  contract,  with  respect  to  a  contractor's 
light  to  a  lien  subject  to  the  final  comple- 
tion of  the  contract,  that  the  work  was  not 
done  on  the  premises.  For  these  several  ex- 
ceptions to  the  general  rule  counsel  dte  and 
rely  respectively  on  27  Cyc.  46,  and  notes: 
Howes  V.  Belianoe  Wire- Works  Co.,  46  BfinuL 
44,  48  N.  W.  448;  and  Bums  v.  Sewell,  48 
Minn.  425,  51  N.  W.  224 ;  Huttig  Bros.  Mfg. 
Co.  V.  Denny  Hotel  Co.,  6  Wash.  122,  32  Pac 
1073. 

Assuming  these  exceptions  to  be  establish- 
ed by  the  authorities  cited,  is  a  case  here 
presented  for  their  proper  application?  We 
do  not  think  so.  As  to  the  first  of  these  ex- 
ceptions, it  is  nowhere  alleged  in  the  origi- 
nal or  amended  bills  that  the  owner  refused 
to  accept  or  use  the  materials,  nor  is  there 
any  allegation,  spedflcally,  or  by  implication, 
charging  that  the  contractor  refused  to  ac- 
cept or  use  the  material  called  for  by  the 
contract     The  allegation  that   the   Moote 
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Constrnctlon  Company  notified  plaintiff  that 
unless  the  terra  cotta  was  dellrered  at  once 
it  would  complete  the  building  with  other 
material,  and  that  the  two  car  loads  not  de- 
liTered  or  used  were  never  accepted  by  said 
company,  and  the  reasons  given  In  the  amend- 
ed bill  why  plaintiff  refused  to  comply  with 
its  contract,  are  not  sufficient  to  bring  the 
case  within  this ,  exception  to  the  general 
rule.  On  the  contrary  we  think  these  and 
other  allegations  of  the  bill  clearly  imply 
a  demand  for  the  delivery  of  the  material, 
and  a  request  that  the  same  might  be  fur- 
nished and  used  in  the  construction  of  the 
building  in  accordance  with  the  contract 
The  bill  concedes,  we  think,  a  refusal  upon 
the  part  of  the  plaintiff  to  furnish  the  ma- 
terial not  delivered,  or  permit  it  to  go  in- 
to the  construction  of  the  building,  except 
upon  the  condition  of  full  payment  of  the 
price,  not  In  accordance  with  the  contract 
originally  made,  but  contrary  to  the  con- 
tract, which  contemplated  monthly  pay- 
ments, and  the  withholding  of  16  per  cent  of 
the  price  for  thirty  days  after  final  com- 
pletion of  the  contract  We  do  not  under- 
stand how  a  sub-contractor  can  thus  delib- 
erately refuse  delivery  of  the  material  and 
the  use  of  it  in  the  construction  of  the  build- 
ing, and  thereafter  assert  a  valid  lien  upon 
the  property.  If  he  wishes  the  protection 
which  our  statute  gives  a  material-man  why 
should  he  decline  to  deliver  the  material  or 
permit  it  to  go  into  construction? 

Nor  is  a  case  presented  for  the  application 
of  the  second  alleged  exception.  In  the  case 
of  Howes  V.  Reliance  Wire- Works  Co.,  supra, 
relied  on,  the  contract  was  made  directly 
with  the  owner,  for  a  wire  enclosure  for  an 
elevator  to  be  made  and  installed  in  the 
building.  The  controversy  was  between  the 
purchaser  of  the  property,  who  had  notice 
of  the  contract  and  purchased  subject  to  all 
liens  and  claims  of  liens  thereon.  The  con- 
tractor tendered  performance  of  the  con- 
tract which  was  refused  by  the  purchaser, 
and  he  forbade  him  putting  the  structure  in 
the  building.  No  such  case  is  presented 
here.    Quite  the  contrary. 

Nor  have  we  here  a  case  coming  under 
the  supposed  third  exception.  The  claim 
here  is  not  for  work  done  on  material  at  the 
yard  or  shop  of  the  contractor,  under  a  con- 
tract with  the  owner;  the  contract  here  is 
that  of  a  sub-contractor  for  the  finished 
product,  and  who  has  declined  to  deliver 
the  material  contracted  for  or  to  suffer  it 
to  go  into  the  construction  of  the  building, 
except  upon  new  terms  and  conditions.  So 
we  hold  that  our  case  has  not  been  brought 
under  .any  of  these  alleged  exceptions. 

[4]  Lastly,  as  to  the  theory  of  plaintiff  of 
a  new  contract  with  the  owner,  as  of  Oc- 
tober 17th,  1910.  The  only  foundation  for 
this  theory  is  the  fact  alleged,  that  at  that 
time  the  owners  promised  to  pay  $5,000.00, 
for  the  Moore  Construction  Company,  on  the  I 


construction  company's  contract,  by  a  given 
date,  on  condition  that  the  material  would 
be  delivered  and  allowed  to  go  into  the 
building.  It  is  apparent  that  this  was  no 
new  contract  with  the  owner  for  furnishing 
the  material.  It  amounted  to  no  more  than 
a  promise  of  payment  on  account  for  the 
benefit  of  the  contractor.  If  plaintiff  had 
delivered  the  material  on  the  faith  of  that 
promise,  it  might  be  a  question  whether  or 
not  the  owners  would  be  liable  fbr  the  value 
of  the  material  as  upon  an  independent 
contract  Howell  v.  Harvey,  65  W.  Va.  310, 
64  S.  B.  249,  22  L.  R.  A  (N.  S.)  1077.  In 
that  case  the  Job  contracted  for  was  complet- 
ed, and  the  owner  held  liable  on  his  prom- 
ise. No  such  case  is  presented  here.  Ac- 
cordingly we  do  not  see  how,  upon  any  rules 
or  principles  applicable  to  our  mechanic's 
lien  law,  and  decisions  of  this  court  inter- 
preting the  same,  the  alleged  lien  of  plaintiff 
can  be  sustained  on  the  theory  of  a  contract 
with  the  owner  of  the  building.  All  the  pro- 
ceedings by  the  plaintiff,  before  and  subse- 
quently to  the  supposed  new  contract,  were 
upon  the  theory  of  a  sub-contractor  furnish- 
ing material  under  a  contract  with  the  prin- 
cipal contractor,  and  not  one  with  the  own- 
er. The  account  and  notice  was  upon  this 
theory,  and  such  is  the  theory  of  the  bill,  ex- 
cept as  it  was  attempted  to  be  changed  by 
the  amendment  thereto.  In  Page  &  Son  v. 
Grant,  127  Iowa,  249,  103  N.  W.  124,  one  of 
the  cases  cited  and  relied  on  by  plaintiff's 
counsel,  it  was  attempted,  as  in  this  case,  to 
hold  the  owner  -  liable,  as  upon  a  contract 
made  directly  with  him,  upon  an  alleged 
promise  on  his  part  to  pay  the  alleged  claim. 
The  third  point  of  the  syllabus  in  that  case 
is:  "Where  an  action  by  materialmen  is 
based  on  the  theory  that  they  were  subcon- 
tractors, a  recovery  cannot  be  had  against 
the  owner  on  the  ground  that  material  was 
furnished  directly  to  him  or  that  he  promis- 
ed to  pay  for  the  same." 

[5]  But  it  is  contended  that  plaintiff  was 
entitled  to  a  personal  decree,  notwithstand- 
ing it  may  have  been  rightfully  denied  a 
mechanic's  lien,  and  that  the  bill  was  main- 
tainable for  relief  on  this  ground,  on  the 
theory  that  having  acquired  jurisdiction  for 
one  purpose  a  court  of  equity  will  go  on  to 
give  complete  relief.  For  this  proposition 
our  case  of  United  States  Blowpipe  Co.  v. 
Spencer,  40  W.  Va.  698,  21  S.  B.  769,  and  27 
Cyc.  432,  Rockel  on  Mechanics'  Liens,  section 
284,  and  Johnston  v.  Bunn,  108  Va.  490,  62 
S.  E.  341,  19  L.  R.  A  (N.  S.)  1064,  are  dted 
and  relied  on. 

The  proposition  stated  assumes,  neces- 
sarily, that  Jurisdiction  in  equity  has  been 
acquired  upon  some  ground  of  equitable  cog- 
nizance. We  have  decided  already  that  the 
bill  and  amended  bill  fail  to  state  a  case 
for  equitable  Jurisdiction.  It  is  undoubtedly 
the  rule  that  where  equity  has  obtained  Ju- 
risdiction of  a  cause  for  any  purpose  it  may 
go  on  to  do  complete  Justice,  even  though  this 
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may  tiivolve  the  adjudication  of  legal  rights. 
But  In  order  to  make  this  rule  applicable 
equity  must  have  first  obtained  jurisdiction. 
If  the  bill  falls  to  make  a  case  for  equitable 
relief »  how  can  It  be  said  that  equity  has  ac- 
quired Jurisdiction  for  any  purpose?  Our 
statute,  section  12,  chapter  75,  Ck)de  1906, 
says  that  If  the  lien  Is  established  In  favor  of 
the  creditors  whose  claims  are  represented 
In  such  suit,  "the  court  may.  In  addition, 
give  a  personal  decree  In  favor  of  such  credl* 
tors  for  the  amount  of  their  claims  against 
any  party  as  to  whom  they  may  be  establish- 
ed; such  decree  to  have  the  effect  of,  and 
to  be  enforced  as  other  decrees  for  money.*' 
Does  not  this  statute  Imply,  as  a  condition 
precedent  to  a  personal  decree,  that  the  lien 
of  the  claimant  be  first  established?  The 
only  way  In  which,  under  our  statute,  such 
lien  may  be  enforced  Is  by  bill  In  equity,  as 
provided  by  section  10,  of  said  chapter  76, 
of  the  Coda  Blowpipe  Ck>.  v.  Spencer,  supra. 
Is  not  authority  for  rendering  a  personal 
decree  where  the  Hen  falls.  We  have  exam- 
ined practically  all  the  decisions  cited  for  the 
general  proposition  in  27  Gyc.  These  deci- 
sions are  mainly,  If  not  entirely,  from  Code 
states,  where  the  distinctions  existing  at  com- 
mon law  between  suits  in  equity  and  actions 
at  law  have  been  abolished,  and  the  forms  of 
action  are  the  same  in  all  kind  of  cases.  In 
New  York,  where  the  rule  was  formerly  dif- 
ferent, the  general  rule  stated  in  Cyc  has 
been  carried  into  the  statute  In  express 
terms;  that  is,  personal  Judgment  has  been 
made  permissive  by  section  3412,  Code  GIt. 
Proc.  Koeppel  v.  Macbeth,  97  App.  Dlv.  299, 
89  N.  Y.  Supp.  969.  Where  as  in  this  state 
the  distinctions  between  suits  in  equity  and 
actions  at  law  are  still  maintained  the  rule 
of  the  Code  states  is  inapplicable.  Baer  ▼. 
FldeUty  &  Deposit  Co.,  64  C.  C.  A.  428,  ISO 
Fed.  94;  Green  v.  Sprague,  120  111.  416,  11 
N.  EL  859.  The  rule  is  not  uniform  even  in 
Code  states.  Clark  v.  Balls,  50  Iowa,  276. 
Nor  where  relief  is  administered  in  actions 
at  law  by  virtue  of  the  statute.  Clark  v. 
Balls,  supra ;  Hursey  v.  Hassam,  45  Miss.  133; 
Ming  Yue  v.  Coos  Bay  B.  B.  Co.,  24  Or.  392, 
33  Pac.  641.  In  Phillips  &  Sons  v.  Boberts, 
supra,  it  was  decided  that  if  the  bill  showed 
upon  its  face  that  the  suit  was  not  begun 
within  six  months  the  bill  was  properly  dis- 
missed on  demurrer.  Why  should  this  rule 
not  apply  also  where  for  any  other  defect  in 
the  proceedings  the  lien  has  been  lost?  We 
see  no  reason  for  distinction.  In  the  case  of 
Johnston  v.  Bunn,  supra,  point  1  of  the  syl- 
labus, the  decision  seems  to  have  turned  on 
the  question  of  the  good  faith  of  the  plaintiff 
in  instituting  suit  to  enfo];ce  the  alleged  lien. 
In  that  case  the  decree  below,  however,  was 
reversed  and  remanded  because  the  i>ersonal 
decree  had  been  pronounced  before  it  had 
been  ascertained  by  a  commissioner  or  other- 
wise that  the  contract  had  been  completed 
in  accordance  with  the  terms  of  the  contract. 
.This  case  has  been  annotated  in  19  L.  R.  A. 


(N.  S.)  1064,  the  scope  of  the  note  being  di»- 
tlnctiy  limited  to  the  concrete  case  presented 
at  bar,  namely,  "whether,  where  a  complain- 
ant f&ils  to  state  or  prove  a  case  which  will 
entitle  him  to  equitable  relief,  a  court  of 
equity  will  proceed,  for  the  purpose  of  settling 
the  entire  controversy,  to  decree  relief  to 
which  he  appears  to  be  entitied,  but  which 
might  have  been  obtained  in  a  court  of  law.** 
So  far  as  we  are  able  to  observe  practically 
all  the  cases,  distinctly  in  point,  are  review- 
ed in  this  note,  includhdg  the  case  of  Walters 
y*   Farmers'  Bank,  76  Va,  12.     And  based 
upon  these  decisions,  which  we  will  not  un- 
dertake to  review  here,  we  think  the  same 
rule,  as  applicable  to  mechanic's  Hens,  is 
there  correctly  stated  to  be,  "that  where  a 
case  for  relief  in  equity  falls,  a  court  of 
equity  is  without  Jurisdiction  to  award  oth- 
er relief  by  way  of  disposing  of  the  entire 
controversy;   unless,  indeed,  it  appears  that 
the  remedy  at  law  will  be  inadequate."    And, 
as  the  annotator  there  states,  that  this  rule 
is  applicable  where  the  pleadings  are  defec- 
tive, as  in  the  case  at  bar,  or  where  the 
proof  fails  to  establish  the  case.    This  caae^ 
distinguished  and  differentiated  in  this  note, 
in  some  expressions  seems  to  support  the 
appellant's  theory,  but  it  is  not  in  harmony 
with  Bobertson  v.  Hogshead,  8  Leigh  (Ya.) 
667,  nor  with  Boston  Blower  Co.  v.  C^urman 
Lumber  Ca,  94  Va.  94,  26  S.  E.  39a    In  the 
latter  case  the  court  said:   "Where  a  plalnr 
tiff  is  properly  in  equity  that  court  will  often 
times,  in  order  to  prevent  a  multiplicity  of 
suits  and  do  complete  Justice,  give  such  re- 
lief as  is  usually  afforded  only  in  a  court  of 
law,  but  the  plaintiff  must  be  in  court  npon 
a  case  properly   cognizable  in  a   court   of 
equity."    Nor  will  our  case  of  Evans  ▼.  Kel- 
ley,  49  W.  Va.  181,  38  S.  B.  497,  support  ap- 
pellant's proposition.     We  think  it   distin- 
guishable in  principle,  although  Walters  v. 
Bank,  supra,  is  cited.    In  that  case  the  suit 
was  against  a  married  woman  to  charge  her 
separate  estate,   cognizable  only  in  equity, 
and  for  which  no  personal  decree  could  be 
rendered  against  her  at  law.    Her  surety  be- 
ing a  party,  it  was  held  that  a  personal  de- 
cree should  be  rendered  against  him,  thou^ 
the  right  to  enforce  the  debt  against  her 
was  denied.    Another  Virginia  case,  not  cit- 
ed, which  we  have  found,  Is  that  of  Carter  t. 
Keeton  &  Coleman,  112  Va.  307,  71  S.  B.  554. 
In  that  case  the  suit  was  to  enforce  an  al- 
leged mechanic's  lien  where  a  contract'  had 
been  made  for  repairs  and  Improvements  by 
a  tenant,  without  the  knowledge  and  author- 
ity of  the  landlord;  and  it  was  held,  follow- 
ing Johnston  v.  Bunn,  supra,  that  though 
no    decree   could    be   rendered   against   the 
landlord,  there  should  be  a  personal  decree 
against  the  tenant  for  the  value  of  the  labor 
and  material  furnished.    This  case  may  per- 
haps be  distinguishable  from  the  case  at  bar, 
but  whether  so  or  not,  we  cannot  follow  the 
line  of  the  Virginia  decisions,  in  so  far  as 
they  may  go  contrary  to  the  general  role^ 
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which  we  think  the  correct  one.  In  this 
state  the  distinction  between  suits  In  equity 
and  actions  at  law  are  still  maintained  In- 
Tiolate. 

For  the  foregoing  reasons  the  decree  below 
will  be  affirmed. 

NOTE. 

[a]  (U,  S.  1888)  Where,  on  appeal  to  the  Su- 
preme Court,  it  appeared  from  the  record  that 
complainant  relied  on  and  set  out  certain  con- 
tracts in  his  bill,  which  were  replied  to  by  the 
answer,  which  contracts  should  hare  been  made 
exhibits,  it  not  appearing  that  they  could  not 
have  been,  the  decree  was  reversed  for  this 
cause,  and  the  case  remanded  for  further  pro- 
ceedings, with  directions  that  complainant  prcK 
duce  the  contracts,  or  account  for  them,  and 
with  leave  to  make  the  proper  amendments  of 
the  bill  and  answer.— Le^  v.  Arrendondo,  37 
U.  S.  (12  Pet)  218,  9  Jj.  Ed.  1062. 

[aa]  (U.  S.  1845)  Copies  of  deeds  filed  with  a 
bill  as  exhibits  become  part  of  it. — Snrget  ▼. 
Byers,  Fed.  Cas.  No.  13,629(Hemp.  71o),  af- 
firmed (1856)  60  U.  S.  (19  How.)  303,  15  L. 
Ed.  670. 

[b]  (U.  8. 1848)  By  praying  that  a  bill  in  an- 
other cause  may  be  made  a  part  of  the  present 
bill,  all  its  statements  are  considered  as  re- 
peated, and  must  be  answered. — ^Mason  v. 
Jones,  Fed.  Cas.  No.  9,240  (1  Hayw.  &  H. 
329). 

[bb]  (U.  S.  18S2)  The  broad  allegation  of  a 
bill  that  a  trustee  has  been  by  decree  of  court 
substituted  for  the  original  trustee,  who  re- 
signed, cannot  be  qualified  on  demurrer  by  ref- 
erence to  the  decree  itself,  detached  from  the 
record  of  the  proceeding,  and  found  with  the 
bill  in  this  case,  not  even  if  it  can  be  treated 
as  an  exhibit  to  the  bill,  where  the  bill  prom- 
ises to  produce  the  record  in  evidence  at  the 
hearing.— Partee  ▼.  Thomas  (C.  C.)  11  F.  769. 

[c]  (U.S.  1888)  A  biU  which  does  not  set 
forth  a  copy  ox  an  instrument  vital  to  com- 
plainant's claim,  or  aver  its  terms,  is  demur- 
rable.—Marshall  ▼.  Tumbull  (O.  C.)  34  F. 
827. 

[cc]  (U.  S.  1898)  Where  the  same  paper  is  set 
out  at  two  or  more  places  in  a  pleading,  such 
repetitions  will  be  expunged,  and  the  complain- 
ant given  leave  to  amend  by  striking  out  all 
but  one  copy,  and  referring  to  the  page  in  which 
it  first  appears.— Nevada  Nickel  Syndicate  ▼. 
National  Nickel  Co.,  86  F.  486. 

[d]  (U.  S.  1898)  Where  a  bill  claims  relief 
based  on  written  agreements  which  are  not  free 
from  ambiguity,  it  is  proper  to  set  them  out  in 
full  in  the  bill,  together  with  the  construction 

S laced  upon  them  by  the  plaintiff.— Einstein  t. 
cbnebly.  89  F.  640. 

[ddl  (U.  S.  1903)  Where  a  bill  makes  general 
allegations,  in  support  of  which  exhibits  are 
attached,  the  allegations  must  be  taken  as  qual- 
ified and  Umited  by  the  exhibits.— Wiliard  ▼. 
Davis,  122  F.  863. 

[el  (U.S.  1909)  Complainants  alleged  that 
they  were  employed  to  provide  materials  and 
labor  to  construct  a  smelter,  the  reasonable 
value  of  the  work  performed  and  materials  fur- 
nished, but  referred  to  a  notice  of  a  mechan- 
ic's lien  and  a  written  contract  under  which 
the  work  was  done,  which  were  attached  to  the 
bill  as  exhibits,  which  contract  contained  an 
express  waiver  of  a  right  to  a  lien.  Held,  that 
the  written  contract  controlled  the  allegations 
of  the  bill,  and  hence  the  cause  of  suit  stated 
was  not  a  quantum  meruit  but  an  express  con- 
tract—Shackleton  V.  Baggaley,  170  F.  57,  95 
C.  C.  A.  505. 

[eel  (Ala.  1853)  Statements  In  a  letter  an- 
nexed as  an  exhibit  to  a  bill,  and  prayed  to  be 
taken  as  part  of  it,  if  not  in  any  manner  quaH- 
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fied,  thereby  become  statements  of  the  bill.— 
Minter  v.  Branch  Bank  at  Mobile,  28  Ala.  762, 
58  Am.  Dec.  315. 

[f]  (Ala.  1913)  Where  a  bill  aBeged  that  the 
parties  made  a  contract  in  duplicate,  an  un- 
signed copy  of  which  was  attached,  the  con- 
tract attached  was  -a  part  of  the  bill  under 
chancery  practice  rule  16  (Code  1907,  p.  1533), 
providing  that  documents  appended  as  exhibits 
to  bills  shall  be  taken  as  parts  thereof. — Conol- 
ey  V.  Harrell,  62  So.  511. 

[ff]  (Ark.  1850)  Where  complainant  relies  on 
an  acknowledgment  and  registration  of  a  deed, 
a  failure  to  exhibit  a  cert^ed  copy  thereof  is 
a  ground  of  demurrer.— Brodie  v.  Skelton,  11 
Ark.  (6  Bnc.J  120. 

[g]  (Ark.  1860)  Papers  on  which  complain- 
ant relies  only  as  evidence  of  an  admission  by 
defendant,  and  not  as  the  foundation  of  his 
suit,  need  not  be  filed  as  exhibits  to  a  biU  in 
equity.— Trapnall  v.  Byrd's  Adm*r,  22  Ark.  10. 

[ggj  j[Ark.  1874)  Though  a  fact  affirmatively 
appearing  in  the  exhibit  would  extend  and  sui>- 
ply  defective  allegations  in  the  bill,  the  court 
will  not  look  to  the  exhibit  for  the  purpose  of 
contradicting  the  bilL— Holman  t.  Patterson's 
Heirs,  29  Ark.  857. 

[h]  (Ark.  1911)  In  a  suit  in  chancery,  the  ex- 
hibits attached  to  the  complaint,  forming  the 
foundation  of  the  action,  are  a  part  of  the  rec- 
ord, and  control  the  allegations  of  the  com- 
plaint, which  are  only  explanatory  of  the  cause 
of  action  founded  on  the  exhibits. — Cox  ▼. 
Smith,  138  S.  W.  978. 

Where  the  complaint  in  an  action  to  have 
a  specified  sum  declared  a  lien  on  land  made  a 
written  instrument,  reciting  the  payment  of  the 
sum  on  defendant's  failure  to  perform  specified 
conditions,  an  exhibit,  the  basis  of  the  cause  of 
action  was  the  written  instrument,  and  allega- 
tions of  the  complaint  merely  explanatonr  of 
the  execution  of  the  instrument  do  not  form 
any  issue  or  any  basis  of  a  cause  of  action.— ^Id. 

[hh]  (D.  0. 1902)  Where  a  bUl  in  equity  for 
the  appointment  of  a  receiver  of  the  rents  and 
profits  of  certain  real  estate,  pending  the  trial 
of  an  action  of  ejectment,  for  a  description  of 
the  property  refers  to  a  trust  deed,  which  is  at- 
tached as  an  exhibit  to  the  bUl,  in  which  deed 
the  property  is  particularly  described,  such  de- 
scription by  reference  will  be  deemed  sufficient, 
especially  on  an  interlocutory  hearing.— Whyte 
V.  Spransy,  19  App.  D.  C.  450. 

[i]  (Fla.  1897)  Where  it  appears  from  a  deed 
to  a  married  woman,  attached  to  her  bill  of 
complaint,  that  certain  real  estate  described 
in  the  bill  is  granted,  and  confirmed  to  such 
married  woman  and  her  heirs  and  assigns  for- 
ever, to  have  and  to  hold  to  said  married  wo- 
man, and  her  heirs  and  assigns  forever,  this  is 
a  sufficient  allegation  that  such  property  is  her 
separate  statutory  property  in  a  bill  seeking 
to  enjoin  the  sale  thereof  under  an  execution 
against  her  husband.— Hill  v.  Meinhard,  21  So. 
805,  39  Fla.  111. 

[ul  (Ga.l822)  The  references  of  a  bill  are 
parts  of  it ;  and,  where  a  bill  refers  to  another 
pending  in  the  same  court,  and  both  are  ex- 
planatory of,  and  auxiliary  to,  each  other,  the 
court  may  invoke  the  allegations  of  one  in  de- 
ciding on  the  charges  in  the  other. — ^Bolton  v. 
Flournoy,  R.  M.  Charlt  125. 

[j]  (Ga.)  If  complainant  In  a  bill  would 
make  the  record  of  another  suit  a  part  of  his 
bill,  he  must  annex  a  certified  copy  thereof  to 
his  bill  as  an  exhibit,  under  equity  rule  17.  A 
mere  reference  to  the  record  is  not-sufficient. — 
(1850)  Demere  v.  Scranton,  8  Ga.  43;  (1853) 
HolUday  v.  Riordon,  12  Ga,  417. 

[jj]  (Ga.  1887)  A  demurrer  to  a  bill,  on  the 
ground  that  it  contained  no  direct  allegation 
that  the  paper  exhibited  to  it  as  a  copy  of  the 
will  under  which  suit  was  brought  had  ever 
been  proven,  Is  properly  overruled,  when  it  ap- 
pears that  such  inference  was  warranted  from 
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the  paper  itself,  and  from  the  fact  that  defend- 
ant was  acting  thereunder  as  administrator 
with  the  will  annexed.— Rogers  y.  Rogers,  78 
Ga.  688.  3  S.  E.  451. 

[k]  (111.  1888)  Where  there  is  an  inconsisten- 
cy between  an  averment  in  a  bill  and  a  written 
instrument  attached  thereto  as  an  exhibit,  the 
latter  must  prevail. — ^National  Park  Bank  of 
New  York  v.  HaUe,  30  111.  App.  17. 

[kk]  (111.  1896)  If  a  plaintiff,  by  his  bill,  de- 
scribes  and  gives  the  general  purport  of  any  in- 
strument under  which  he  claims,  and  refers  to 
such  instrument  in  support  of  his  claim,  the 
effect  of  such  reference  is  to  make  the  whole 
instrument  referred  to,  when  produced,  a  part 
of  the  record.— Loewenstein  v.  Rapp,  67  111. 
App.  678. 

[I]  (IU.1910)  Where  exhibits  attached  to  a 
bill  conflict  with  the  allegations  of  the  bill,  the 
exhibits  will  control. — Dempster  v.  Lansingh,  91 
N.  E.  488.  244  111.  402. 

[II]  (Iowa,  1862)  In  a  suit  to  set  aside  a 
sheriff's  sale  of  land,  as  not  belonging  to  the 
judgment  debtor  at  the  time  of  sale,  a  copy 
of  the  execution  and  of  the  sheriff's  deed  need 
not  be  attached.  They  are  no  part  of  the  basis 
»f  the  bill,  of  which  the  statute  requires  copies. 
— Walkup  V.   Zehring,    13  Iowa,   306. 

[m]  (ICy.  1838)  The  record  of  a  former  suit, 
not  made  an  exhibit  to  the  bill  in  a  subsequent 
suit,  cannot  be  looked  into  by  the  court.— Carr 
V.  Bob,  37  Ky.  (7  Dana.)  417. 

[mm]  (Ky.  1845)  Where  the  record  of  a 
suit  is  referred  to  in  the  pleading  in  chancery  as 
a  pending  suit,  the  orders  then  made,  as  well 
as  those  subsequently  made,  may  be  looked  to  as 
a  part  of  the  record.— Daniel  v.  Smythe,  44  Ky. 
(6  B.  Mon.}  347. 

[n]  (Md.  1815)  Where  a  decree  was  rendered 
in  favor  of  complainant,  founded  on  a  prior  de- 
cree, merely  referred  to  in  the  bill,  and  not  ex- 
hibited, it  was  reversed  on  appeal  without  prej- 
udice to  the  equity  of  complainant. — Norwood  v. 
Norwood,  4  Har.  &  J.  112. 

[nn]  (Md.  1862)  Where  a  bill  setting  forth  a 
copartnership  alleges  that  the  articles  of  co- 
partnership were  left  in  the  hands  of  defend- 
ant, the  failure  of  complainant  to  produce  thcra 
forms  no  valid  objection  to  the  bill.- Ilaight  v. 
Burr,  19  Md.  130. 

[o]  (Md.  1897)  A  bill  to  restrain  a  city  from 
enforcing  an  assessment  against  plaintiffs  prop- 
erty for  grading  a  street  alleged  that  said  street 
had  been  condemned  without  awarding  plain- 
tiff or  his  predecessor  any  compensation  for  the 
fee ;  that  said  pred^ecessor  appealed  to  the  city 
court,  but  that  no  Interest  was  considered  ex- 
cept his  easement  for  certain  tracks;  and  plain- 
tiff prayed  that  the.  award  and  proceedings 
thereunder  be  considered  a  part  of  the  bill,  but 
did  not  file  a  copy  thereof.  Held,  that  no  relief 
could  be  given  in  the  absence  of  the  records 
showing  what  was  done  in  said  condemnation 

?roceedings.— City  of  Baltimore  ▼.  Coates,  37  A. 
8,  85  Md.  531. 

Loo]  (Md.  1901)  Where  complainant  based 
his  claim  for  injunction  on  a  patent,  its  assign- 
ment, and  a  deed  to  land,  with  agreements  made 
in  reference  thereto,  copies  of  the  patent,  as- 
signment thereof,  and  of  the  deed  were  necessary 
exhibits  to  be  filed  with  the  bilL— Nagengast  v. 
Alz,  49  A.  333,  93  Md.  522. 

[p]  (Md.  1913)  In  considering  the  sufficiency 
of  a  bill  in  equity  upon  demurrer,  the  exhibits 
filed  with  the  bill  as  a  basis  for  its  allegations 
should  be  considered  in  connection  therewith. — 
Peabody  v.  George's  Creek  Coal  &  Iron  CJo.,  87 
A.  1097.      - 

[pp]  (Mass.  1887)  Where  a  bill  in  equity, 
whidi  is  brought  to  compel  the  execution  of  a 
release  of  the  title  to  certain  realty  acquired  un- 
der tax  sales,  alleges  that  plaintiff  by  a  deed 
''acquired  all  the  right,  title,  and  interest  in  and 
to  the  waters"  of  a  certain  pond,  and  "all  the 
dams,  sluices,  and  water  ways  connected  there- 
with,*' the  effect  of  the  deed  depends  on  its  con-  | 


struction,  and  the  court  cauuot  entertain  the 
bill  without  a  copy  of  it;  and  an  allegation 
that  plaintiff  did  not  acquire  the  "title  to  any 
real  estate"  is  merely  an  allegation  of  a  con- 
clusion of  law,  and  cannot  be  considered. — Flax 
Pond  Water  Co.  v.  City  of  Lynn,  9  N.  E.  836. 

[q]  (Mass.  1904)  In  a  bill  in  equity  to  en- 
force an  equitable  restriction,  a  copy  of  the  deed 
containing  the  restriction  should  be  annexed  to 
the  bilL— Clark  v.  Lee,  185  Mass.  223,  70  N. 
B.  47. 

[qq]  (Mich.  1855)  By  referring  in  a  bill  to 
an  instrument,  "as  in  and  by  said  indenture 
(reference  being  thereunto  had),  when  produced, 
will  more  fully  and  at  large  appear,"  the  whole 
document  referred  to  is  made  a  part  of  the  rec- 
ord. Though  not  fully  or  accurately  recited  in 
the  bill,  complainant  may  at  the  hearing  avail 
himself  of  such  portions  as  are  not  recited,  and 
also  those  portions  inaccurately  set  forth.— 
Swetland  v.  Swetland,  3  Mich.  482. 

[r]  (Miss.  1867)  Written  evidence  may  be 
filed  as  exhibits,  and  referred  to  as  a  part  of 
the  bill  or  answer,  but  good  pleading  requires 
that  the  substance  of  such  evidence  be  set  forth 
by  proper  averments.— Harvey  v.  Kelly,  41  Miss. 
490,  93  Am.  Dec  267. 

[rr]  (Miss.  1870)  An  exhibit  which  is  merely 
referred  to  in  a  bill,  and  asked  to  be  taken  as  a 
part  thereof,  does  not  constitute  part  of  the 
pleadings  in  the  cause,  so  as  to  aid  a  demurrer 
to  the  bill.— Terry  v.  Jones,  44  Miss.  540. 

[s]  (Miss.  1873)  An  exhibit  will  not  be  refer- 
red to  in  aid  of  the  allegations  of  the  bill,  ex- 
cept in  so  far  as  the  contents  of  the  exhibit  are 
stated  in  the  bill.— McGowan  v.  McGowan,  48 
Miss.  553. 

[ss]  (Miss.  1876)  In  pleading  a  written  in- 
strument in  a  bill  in  equity,,  it  is  necessary  only 
that  the  writing  shall  be  referred  to  according 
to  its  legal  import  and  effect,  without  specifying 
all  the  details  necessary  to  give  it  validity- — ^Mc- 
Allister V.  Plant,  54  Miss.  106. 

[t]  (Miss.)  A  bill  to  enjoin  the  cutting  of 
timber  on  a  school  section  alleged  that  the  sec- 
tion had  been  leased  for  a  term  of  99  years,  and 
that  the  appraisal  of  the  leasehold  vJilae  was 
based  on  the  quality  and  quantity  of  the  mer- 
chantable timber  on  the  section.  The  lease, 
which  was  filed  as  an  exhibit,  did  not  sustain 
the  allegation  of  the  bill  as  to  appraisal  Held, 
that  the  lease,  in  view  of  the  statute  not  author- 
izing a  lease  based  on  the  quality  and  quantity 
of  merchantable  timber,  must  control  with  re- 
spect to  the  appraisal.— (1906)  Moss  Point  Lum- 
ber Co.  V.  Board  of  Sup  rs  ot  Harrison  County, 
42  So.  290 ;    (1907)  Id.  873. 

rtt]  (Miss.  1913)  A  bond  for  tiUe,  filed  as  an 
exhioit  to  a  bill,  is  as  much  a  part  of  the  bill  as 
the  allegations.— Carpenter  v.  Douglass,  61  So. 
161,  judgment  modified  Id.  425. 

[u]  (N.C.  1845)  Where  a  bill  makes  an  in- 
strument part  of  itself,  without  setting  forth 
the  contents  thereof,  or  having  annexed  there- 
to a  copy  of  such  instrument,  the  bill  is  bad  on 
demurrer.— Martin  v.  McBryde,  38  N.  C.  (3 
Ired.  Eq.)  531. 

[uu]  (N.  C.  1845)  Where  a  deed  or  other  in- 
strument is  referred  to  in  a  bill,  and  is  neces- 
sary to  the  case  made  by  it,  such  instrument 
must  be  annexed  to  the  bill,  or  the  contents 
thereof  must  be  set  forth  in  such  bilL— King  t. 
Trice,  38  N.  O.   (3  Ired.  Eq.)  568. 

[v]  (N.  C.  1848)  Exhibits  do  not  make  a  part 
of  a  bill,  but  are  a  part  of  the  proof,  and  can- 
not aid  defective  statements  in  the  bill. — ^Caton 
V.  Willis,  40  N.  O.  (5  Ired.  Eq.)  335. 

[vv]  (Tenn.  1873)  A  general  reference  in  a 
bill  to  charges  in  another  bill  in  a  different 
cause,  although  in  the  same  court,  will  not  make 
the  charges  of  the  latter  bill  a  part  of  the  for- 
mer. Each  bill  must  be  complete  in  itself,  by 
proper  averments  and  exhibits  attached. — Moses 
V.  Brodie,  1  Tenn.  Ch.  397. 

[w]  (Tenn.  1897)  Under  chancery  rule  IL 
providing  that  an  exhibit  to  a  bill  shall  be  filed 
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in  the  master's  office  when  the  bill  is  filed,  but 
authorizing  its  filing  thereafter  on  order  of  the 
chancellor,  it  is  not  ground  of  demurrer  to  the 
bill  that  the  exhibit  is  not  filed  therewith.— 
Garter  v.  City  of  Chattanooga.  48  S.  W.  117. 

[ww]  (Va.  1882)  A  transcript  of  the  record 
oi  a  judgment  of  a  court  of  a  sister  state,  re- 
ferred to  and  filed  with  a  bill,  and  exhibited 
with  it,  is  as  mudi  a  part  of  the  bill  as  if  incor- 
porated in  h»c  verba,  and  on  demurrer  the 
court  may  look  to  it  to  see  whether  the  decree  it 
presents  is  valid  or  not-^Johnson  v.  Anderson, 
76  Va.  766. 

[x]  (W.  Va.  1886)  The  facts  disclosed  by  the 
record  of  an  action  at  law  exhibited  with,  and 
nmde  a  part  of,  his  bill  by  plaintiff,  thereby  be- 
come averments  of  the  bill,  to  be  considered  in 
connection  with  the  other  averments  therein.— 
Bias  V.  Vickers,  27  W.  Va.  456. 

[xx]  (W.  Va.  1896)  Documents  appended  to 
equity  pleadings  as  exhibits  are  as  fully  a  part 
of  the  pleadings  as  if  incorporated  therein. — 
Kester  v.  I^von,  40  W.  Va.  161,  20  S.  E.  933. 

[y]  (W.  Va.  1895)  On  demurrer  to  a  bill  with 
which  written  documents  are  filed  as  exhibits, 
the  documents  themselves  may  be  considered  to 
ascertain  what  they  contain;  the  court  not  be- 
ing bound  to  accept  the  allegations  of  the  bilL — 
Lockhead  v.  BerKeley  Springs  Waterworks  &> 
Improvement  Co.,  40  W.  Va.  553,  21  S.  E. 
1031. 

[yy]  (W.  Va.  1901)  Exhibits  filed  with  a  bill 
of  complaint,  and  asked  to  be  read  and  treated 
as  parts  of  it,  are  so  considered,  as  much  as  if 
they  were  actually  incorporated  in  it;  and,  if 
the  bill  and  exhibits  so  read  present  grounds  for 
equitable  relief,  the  demurrer  is  properly  over- 
fuled.— Sadler  v.  Taylor,  88  S.  E.  583,  49  W. 
Va.  104. 

[yyy]  (W.  Va.  1907)  Where  a  bill  In  equity 
states  a  judgment'  as  of  one  date,  and  the  copy 
of  the  judgment  exhibited  with  the  bill  gives 
the  judgment  as  of  another  date,  the  mistake  in 
the  bill  is  immaterial,  and  the  court  should  be 
governed  by  the  date  in  the  copy. — Richardson  v. 
Ebert,  56  S.  E.  887,  61  W.  Va.  523. 

[zl  (W.  Va.  1907)  Documents  made  exhibits 
in  a  bill  in  chancery  are  parts  of  such  pleading, 
and  the  court  is  not  bound  to  accept  as  true 
what  such  pleading  states  the  document  to  be, 
bnt  may  go  to  such  documents  themselves  and 
treat  as  corrected  mistakes  in  such  pleading  bv 
such  documents. — Richardson  v.  Ebert,  56  S.  E. 
887,  61  W.  Va.  523. 

[zzl  (W.  Va.  1907)  Documents  made  exhibits 
which  are  parts  of  a  bill  in  chancery  are  of  con- 
trolling force  in  case  of  a  discrepancy  between 
them  and  the  bill.— Board  of  Education  of  Flat- 
woods  Dist.  V.  Berry,  59  S.  E.  169. 

[z2z]  (W.  Va.  1908)  Generally  it  is  not  nec- 
essary to  exhibit  documentary  evidence  with  the 
pleadings  in  a  suit,  in  equity.— Suit  ▼.  A.  Hoch- 
stetter  Oil  Co.,  61  S.  E.  307. 


(73  W.  Va.  571) 

UNITED  FUEL  GAS  CO.  t.  PUBLIC 
SERVICE  COMMISSION. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28.  1914.) 

« 

fSyllahua  by  the  Court,) 

1.   CORPOBATIONS    (f   394*)- ORDERS    OF    PUB- 

JAO  Sebvicb  Commission— Review— Extent 

OF  Jurisdiction. 

This  court  by  section  16,  chapter  9,  Acts 
1913,  is  given  lurisdiction  not  by  appeal,  but 
as  upon  original  process  to  review  an  order  of 
the  Public  Service  Commission  created  by  said 
act,  and  such  jurisdiction  is  limited  to  matters 
purely  judicial  and  does  not  extend  to  matters 
purely  administrative,  executive  or  legislative, 


such  Jurisdiction  not  being  conferred  by  the 
C<!>nstitution« 

[Ed.  Note.--For  other  cases,  see  Corporations. 
Cent  Dig.  {  1576 ;    Dec  Dig.  |  394.«] 

2.  COBPOBATIONS     (f     394*)— CONSTITUTIONAL 

Law  (I  316*)— Due  Process— Orders  of 
PuBUc  Service  Commission— Review. 
This  statute  so  construed  is  not  void  as  de- 
priving a  public  service  corporation,  without  due 
process  of  law,  of  rights  guaranteed  to  it  by  the 
state  or  federal  Constitution.  The  process  of 
such  Public  Service  Commission  provided  in 
said  act,  with  right  thereby  given  to  have  a  re- 
view of  the  order  or  judgment  of  said  Commis- 
sion by  this  court,  as  to  matters  judicial  in« 
volved  therein,  and  as  provided  thereby,  satis- 
fying the  requirement  of  due  process  and  oth- 
er constitutional  rights  protected  by  the  Consti- 
tution. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1576 ;  Dec  Dig.  §  394 ;»  Consti- 
tutional Law,  Cent  Dig.  i  938;    Dec  Dig.  § 

3ie.*i 

8.  Corporations  (f  394*)— Orders  of  Public 
Service  Commi8Sion--Conclusivbne68  on 
Review. 

Sections  5,  6  and  7  of  said  act  (Acts  1913, 
c  9),  adapted  to  all  kinds  of  public  service  cor- 
porations, are  in  substance  sections  12,  2  and 

3.  of  the  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c  104,  24  Stat  383,  379,  380  [U.  S.  Com  p. 
St.  1901,  pp.  3162,  3155]),  and  as  interpreted  i" 

the  Supreme  Court  of  the  United  States,  with 
respect  to  orders  and  judgments  of  the  Inter- 
state Commerce  Commission,  the  orders  of  the 
Public  Service  Commission  are  final  and  not 
subject  to  judicial  interference  on  review  by  this 
court,  unless  "(1)  beyond  the  power  which  it 
could  constitutionally  exercise;  or  (2)  beyond 
its  statutory  power;  or  (3)  based  upon  a  mis- 
take of  law.* 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Cent  Dig.  {  1576;    Dec  Dig.  S  394.*] 

4.  Ck)RPORATiONS    (S  394*)— Public   Service 

Commission— Police  Power. 

The  powers  so  conferred  upon  the  Public 
Service  Commission  are  within  constitutional 
limitations,  as  an  exercise  by  the  State  of  its 
police  power. 

[Ed.  Note.— For  other  cases,  see  C!orporations, 
Cent  Dig.  S  1576;    Dec  Dig.  S  394.*] 

5.  Gas  (8  13*)— Gas  Companies— Contracts 

with  Consumers. 

Contracts  of  a  natural  gas  company  with 
consumers  of  natural  gas  for  exclusive  service 
for  a  term  of  years  in  consideration  of  re- 
duced rfltes,  constitute  no  lawful  basis  for  dis- 
crimination in  rates  in  favor  of  sucb  contract 
consumers  against  other  consumers  when  in  oth- 
er respects  the  service  is  rendered  all  under 
substantially  the  same  circumstances  and  con- 
ditions; and  when  the  manifest  object  of  such 
contracts  is  to  monopolize  the  business  of  serv- 
ing the  public  with  natural  gas. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  §&  6-« ;   Dec  Dig.  {  13.*] 

6.  Corporations  (8  394*)— Order  of  Public 

Service  Commission— Review. 

The  judgment  or  order  of  the  Public  Serv- 
ice Commission  in  such  cases  on  questions  df  ex- 
pediency, and  as  to  what  is  best  for  the  public 
interests,  is  final  and  not  reviewable  by  this 
court 

[Ed.  Note. — For  other  cases,  see  O)rporations, 
Cent  Dig.  {  1576;    Dec  Dig.  i  394.*] 

Petition  by  the  United  Fuel  Gas  Company 
against  the  I'ubllc  Service  (Ik)mmlssion.  Or- 
der of  suspension  refusjDd,  and  petition  dis- 
missed. 


*For  other  cases  see  sfune  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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Vinson  ft  Tbompson,  of  Huntington,  Ohil- 
ton,  MacCk)rkle  &  Chilton,  of  Charleston,  and 
R.  G.  Altizer  and  Geo.  M.  Hoffhelmer,  both 
of  Clarksburg,  for  petitioner.  John  B.  Dalsh, 
of  Washington,  D.  C,  Fred  M.  Llvezey,  of 
Huntington,  and  Frank  Lively,  of  Charles- 
ton, for  respondent. 

MILLER,  P.  Upon  the  petition  of  the 
United  Fuel  Gaa  Company,  pursuant  to  sec- 
tion 16  thereof,  we  are  called  upon  for  the 
first  time  to  give  construction  to  chapter  9, 
Acts  of  the  Legislature  of  1913,  entiUed  ''An 
Act  to  create  a  public  service  commission 
and  to  prescribe  Its  powers  and  duties,  and 
to  prescribe  penalties  for  the  violation  of 
the  provisions  of  this  act,"  in  so  far  at  least 
as  the  provisions  thereof  are  applicable  to 
the  case  now  presented,  and  undertake  to 
Impose  or  confer  Jurisdiction  on  this  court, 
original  or  appellate,  In  relation  thereto. 

Said  section  16  provides :  "Any  party  feel- 
ing aggrieved  by  the  entry  of  a  final  order  by 
the  commission,  affecting  him  or  It,  may 
present  his  or  Its  petition  in  writing  to  the 
supreme  court  of  appeals,  or  to  a  Judge  there- 
of in  vacation,  within  thirty  days  after  the 
entry  of  such  order,  praying  for  the  suspen- 
sion of  such  final  order.  The  applicant  shall 
deliver  a  copy  of  such  petition  to  the  secre- 
tary of  the  commission  before  presenting  the 
same  to  the  court,  or  the  judge.  The  court 
or  Judge  shall  fix  a  time  for  the  hearing  on 
the  application,  but  such  hearing  shall  not 
be  held  sooner  than  five  days,  unless  by  agree- 
ment of  the  parties,  after  its  presentation, 
and  notice  of  the  time  and  place  of  such 
hearing  shall  be  forthwith  delivered  to  the 
secretary  of  the  commission,  so  that  the  com- 
mission may  be  represented  at  such,  hear- 
ing by  one  or  more  of  its  members  or  by 
counsel.  If  the  court  or  the  Judge  after  such 
hearing  be  of  the  opinion  that  a  suspending 
order  should  issue,  the  court  or  the  Judge 
may  require  bond,  upon  such  conditions  and 
in  such  penalty,  and  impose  such  terms  and 
conditions  upon  the  petitioner  as  are  Just  and 
reasonable.  The  hearing  of  the  matter  shall 
take  precedence  over  all  other  matters  before 
the  court  except  the  correction  of  assess- 
ments. For  such  hearing  the  commission 
shall  file  with  the  clerk  of  said  court  all  pa- 
pers, documents,  evidence  and  records  or  cer- 
tified copies  thereof  as  were  before  the  com- 
mission at  the  hearing  or  investigation  re- 
sulting in  the  entry  of  the  order  from  which 
the  petitioner  appeals.  The  commission  shall 
file  velth  the  court  before  the  day  fixed  for 
the  final  hearing  a  written  statement  of  its 
reasons  for  the  entry  of  such  order,  and 
after  arguments  by  counsel  the  court  shall 
decide  the  matter  In  coijtroversy  as  may 
seem  to  be  Just  and  right." 

The  petitioner  complains  of  an  order  of 
the  Commission  pronounced  against  it  on 
November  15,  1913,  on  three  several  com- 
plaints or  petiaons  pending  before  it,  and  by 


agreement  heard  together,  one  of  R.  D.  Wy- 
lie,  one  of  Floyd  S.  Chapman,  and  the  oth^ 
of  the  City  of  Huntington.  The  order  of  the 
Commission  sufficiently  discloses  the  grounds 
of  complaint,  substantially  the  same  in  all 
three  petitions,  so  far  as  concerns  our  pres- 
ent inquiry,  and  the  action  of  the  Commis- 
sion thereon  as  follows: 

"Upon  consideration  whereof  the  I*ubllc 
Service  Commission  is  of  the  opinion — 

"First :  That  the  United  Fnel  Gas  Company 
is  violating  the  law  by  maintaining  in  the 
City  of  Huntington  two  rates  for  natural  gaa 
for  domestic  purposes,  one  being  a  rate  of 
23  cents  per  1000  cu.  ft  less  a.  discount  of  2 
cents  per  1000  cu.  ft  if  paid  on  or  before  the 
10th  day  of  the  month  following  that  in 
which  the  gas  is  consumed,  and  another  rate 
of  22  cents  per  1000  cu.  ft  less  a  dlscoont  of 
2  cents  per  1000  cu.  ft.  if  paid  on  or  before 
the  10th  day  of  the  month  following  tliat  In 
which  the  gas  is  consumed,  said  latter  rate 
being  given  to  those  consumers  who  have 
entered  into  a  written  agreement  with  the 
United  Fuel  Gas  Company  for  a  period  of 
five  years,  and  it  is  therefore  ordered  by  the 
Publie  Service  Commission  that  the  United 
Fuel  Gas  Company  do  cease  and  desist  from 
a  continuation  of  this  practice  in  discrimi- 
nating between  the  two  classes  of  domestic 
consumers.  Second:  The  Public  Service 
Commission  does  not  at  this  time  pass  on  the 
question  of  reasonableness  of  the  rates  now 
charged  by  the  United  Fuel  Gas  Company 
except  the  Connnlsslon  is  of  the  opinion  that 
the  rate  of  23  cents  per  1000  cu.  ft  less  a 
discount  of  2  cents  per  1000  cu.  ft  if  paid 
on  or  before  the  10th  day  of  the  month  fol- 
lowing that  in  which  the  gas  is  consumed, 
now  charged  to  *No  contract  consumers'  is 
excessive  and  exorbitant  and  the  United  B*u^ 
Gas  Company  is  ordered  to  reduce  their 
rates  so  that  the  maximum  rate  allowed  this 
Company  to  charge  any  of  its  consnmers 
will  not  exceed  22  cents  per  1000  cu.  ft.  less 
a  discount  of  2  cents  per  1000  cu.  ft  If  iiald 
on  or  before  the  10th  day  of  the  month  fol- 
lowing that  in  which  the  gas  is  consumed." 

In  its  answer  to  the  several  complaints 
petitioner  attempted  to  Justify  its  alleged  un- 
lawful and  unjust  discrimination,  on  grounds 
Justified  by  the  statute,  and  its  contracts 
with  its  customers,  and  a  compromise  decree 
in  a  suit  brought  against  It  by  the  City  of 
Huntington. 

In  its  written  opinion  or  statement  giving 
its  reasons  for  the  entry  of  the  order  com- 
plained of,  filed  with  the  papers  in  this  court, 
as  required  by  said  section  10,  it  is  said  that 
"the  Commission  does  not  pass  on  the  valid- 
ity of  the  contracts  at  the  time  they  were  en- 
tered  Into  If  they  were  entered  into  prior  to 
the  time  the  Public  Service  Commission  Law 
became  etfective,'*  and  it  goes  without  saying 
that  nothing  was  determined  against  the  pe- 
titioner not  covered  by  the  terms  of  the  order 
of  which  the  petitioner  complains. 
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In  the  petitioii  presented  here,  grounded  on 
tlie  same  facts  alleged  in  its  answers  to  the 
original  complaints,  it  is  charged  that  the  or- 
der complained  of  was  unwarranted  and  er- 
roneous in  the  following  particulars:  ''E^rst: 
In  finding  that  the  charging  of  said  two  rates 
under  the  different  circumstances  and  con- 
dltiohs  above  set  forth,  was  unlawful  and  in 
ordering  that  your  petitioner  cease  and  de- 
sist BO  to  do.  Second*:  In  finding  that  the 
rate  charged  by  your  petitioner  for  natural 
gas  sold  by  it  to  said  City  of  Huntington,  for 
domestic  purposes,  of  twenty-three  cents  per 
thousand  cubic  feet,  with  a  discount  of  two 
cents  per  thousand  for  prompt  payment  of 
bills,  was  an  excessive  and  exorbitant  rate, 
and  in  ordering  your  ];>etitioner  to  reduce  the 
same  to  a  less  rate  or  charge.  Third:  In  di- 
recting your  petitioner  to  discriminate  be- 
tween its  two  said  classes  of  patrons  by  fur- 
nishing gas  to  one  of  toiid  classes  upon  no 
condition  whatsoever  at  the  same  rate  as 
that  charged  to  the  other  of  said  classes  on 
the  express  condition  that  the  patrons  of  the 
latter  class  agree  to  purchase  all  gas  used  by 
them,  for  certain  purposes,  during  a  definite 
period  of  time.  Fourth:  In  that  said  order 
of  said  Commission  is  unconstitutional  and 
void.  Fifth:  In  that  said  order  of  said  Com- 
mission deprives  your  petitioner  of  property 
without  due  process  of  law  and  the  judgment 
of  its  peers,  tn  violation  of  section  10  of  ar- 
ticle 3  of  the  Constitution  of  West  Virginia 
(Code  1906,  p.  11)  and  is  unconstitutional  and 
void.  Sixth:  In  that,  by  said  order  of  said 
Commission,  private  property  of  your  peti- 
tioner is  taken  or  damaged  for  public  use, 
without  Just  compensation  in  violation  of 
section  9  of  article  5  of  the  Constitution  of 
West  Virginia,  and  said  order  is  unconstitu- 
tional and  void.  Seventh:  In  that  said  or- 
der of  said  Commission  deprives  your  peti- 
tioner of  property  without  due  process  of 
)aw,  in  violation  of  the  14th  amendment  of 
the  Constitution  of  the  United  States,  and  is 
imconstitutional  and  void.  Eighth:  In  that 
said  order  of  said  Commission  denies  to  the 
said  petitioner,  a  person  within  the  Jurisdic- 
tion of  the  State  of  West  Virginia,  the  equal 
protection  of  the  laws,  in  violation  of  the 
14th  amendment  of  the  Constitution  of  the 
United  States,  and  is  unconstitutional  and 
Toid.  Ninth:  In  that  said  order  of  said 
Commission  abridges  the  privileges  and  im- 
munities of  the  said  petitioner,  a  citizen  of 
the  United  States,  in  violation  of  the  14th 
amendment  of  the  Constitution  of  the  United 
States,  and  is  unconstitutional  and  void. 
Tenth:  In  that,  by  said  order  of  said  Com- 
mission, private  property  of  said  petitioner  is 
taken  for  public  use,  without  Just  compensa- 
tion, in  violation  of  the  5th  amendment  of 
the  Constitution  of  the  United  States,  and 
said  order  is  unconstitutional  and  void. 
Eleventh:  In  that  said  order  of  said  Commis- 
sion impairs  the  obligation  of  the  contracts 
between  said  petitioner  and  said  consumers 


who  have  entered  into  said  agreement  with 
said  petitioner,  in  violation  of  section  1  of 
article  10  of  the  Constitution  of  the  United 
States,  and  said  order  is  unconstitutional 
and  void.** 

[1,  2]  Before  proceeding  to  a  consideration 
of  the  case  presented  we  are  met  at  the  very 
threshold  with  the  question  which  we  raised 
at  the  bar,  and  on  which  we  have  been  great- 
ly aided  by  the  able  and  elaborate  briefs  of 
learned  counsel,  supplied  and  filed  since  the 
oral  arguments  were  concluded,  namely: 
What  Jurisdiction  have  we  under  the  Consti- 
tution and  laws  of  this  State,  including  the 
Act  of  1913,  to  modify,  set  aside  or  annul  the 
order  of  the  Commission  complained  of? 

With  reference  to  the  particular  language, 
of  section  16  of  said  act,  it  is  insisted  by 
counsel  for  petitioner  that  Jurisdiction  by  ap- 
peal is  conferred  in  plain  terms,  to  review 
that  order,  upon  all  the  evidence  and  papers 
before  the  Commission,  and  after  argument, 
using  the  language  of  the  statute,  to  "decide 
the  matter  in  controversy  as  may  seem  to  be 
Just  and  right,"  even  to  the  extent  of  sub- 
stituting our  judgment  for  that  of  the  Com- 
mission, and  that  this  purpose  of  the  legis- 
lature ia  further  manifested  in  the  language 
of  section  5  of  the  act,  providing  that  the 
orders  of  the  Commission  shall  continue  in 
force  until  the  expiration  of  the  time,  if  any, 
n&med  in  the  order,  *'or  until  revoked  or 
modified  by  the  commission,  unless  the  same 
be  suspended,  modified  or  revoked  by  order  or 
decree  of  a  court  of  competent  Jurisdiction." 

This  section  we  think  manifests  a  knowl- 
edge on  the  part  of  the  legislature  that  other 
.courts,  courts  of  original  Jurisdiction,  "hav- 
ing competent  Jurisdiction**  might  be  called 
upon  to  deal  with  orders  of  the  Commission, 
and  with  power  on  legal  or  equitable  grounds 
to  "suspend,  modify  or  revoke"  the  same,  for 
that  Jurisdiction,  if  it  could  be,  is  not  atr 
tempted  to  be  limited  to  this  court 

Apart  from  this  Public  Service  Conunlssion 
Act,  we  think  it  must  be  conceded,  as  sever- 
al times  decided,  that  the  appellate  Jurisdic- 
tion of  this  court  is  limited  by  the  Constitu- 
tion and  statutes  to  Judicial  matters,  in  Ju- 
dicial proceedings,  and  that  we  have  no  i>ow- 
er  to  review  by  writ  of  error  or  appeal  the 
decisions  of  an  inferior  tribunal,  officer  or 
board,  as  to  matters  which  are  merely  ad- 
ministrative,, executive  or  legislative,  and  not 
strictly  Judicial  in  nature,  except  when  such 
power  may  be  expressly  conferred  by  the 
Constitution.  Railway  Co.  v.  Board  of  Pub- 
lic Works,  28  W.  Va.  264;  Mackin  v.  Taylor 
Coimty  Court,  38  W.  Va.  338,  18  S.  E.  632; 
Alderson  v.  Commissioners,  31  W.  Va.  640,  8 
S.  B.  274;  Wheeling,  B.  &  T.  Ry.  Co.  v.  Paull, 
39  W.  Va.  142,  19  S.  B.  551 ;  In  re  Town  of 
Union  Mines,  39  W.  Va.  179,  181.  19  S.  B. 
398;  Charleston  &  Southside  Bridge  Co.  v. 
Kanawha  County  Court,  41  W.  Va.  663,  24  S. 
B.  1002 ;  State  v.  South  Penn  Oil  Co.,  42  W. 
Va.  94,  24  S.  B.  688;    Summers  County  v* 


934 


80  SOUTHBASTBBN  RBPOBTBB 


(W.Va. 


Monroe  County,  43  W.  Va.  210,  27  S.  B.  307; 
Bltchle  County  Bank  ▼.  County  Court,  65  W. 
Va.  208,  63  S.  E.  1098. 

It  is  Insisted,  however,  by  counsel,  that 
these  decisions  are  not  opposed  to  their  views, 
because  in  those  cases  appellate  jurisdiction 
was  attempted  to  be  supported  by  general 
statutes,  not  by  statute  specifically  conferring 
it,  and  that  the  question  Is  still  an  open  one, 
when  appellate  jurisdiction  Is  specifically 
conferred,  as  it  is  claimed  is  the  fact  here. 
We  do  not  think  the  question  can  be  said  to 
be  an  open  one,  for  if  it  can  properly  be 
said  that  the  Legislature  has  attempted  to 
confer  such  jurisdiction  would  not  the  want 
of  power  in  it  to  do  so,  in  matters  not  strictly 
judicial,  and  not  expressly  authorized  by  the 
Constitution,  render  its  act  abortive?  We 
think  the  decisions  cited  so  affirm.  We  are 
cited  by  counsel  to  no  case  supporting  their 
contentions.  The  provision  of  section  1, 
article  5,  of  the  Constitution  (Code  1906,  p. 
Iv)  requiring  that  the  Legislative,  Executive 
and  Judicial  Departments  shall  be  separate 
and  distinct,  etc.,  and  section  1,  article  8 
(Code  1906,  p.  Ixviii)  saying  in  what  courts 
the  judicial  power  of  the  State  shall  be  vest- 
ed, and  of  section  3  of  the  same  article,  pre- 
scribing and  defining  the  original  and  appel- 
late Jurisdiction  of  this  court,  give  no  support 
to  the  theory  of  appellate  jurisdiction  in 
this  court,  or  of  the  power  of  the  legislature 
to  invest  or  Impose  such  jurisdiction  to  re- 
view by  appellate  process  other  than  strictly 
judicial  proceedings,  nor  can  we  find  jus- 
tification for  such  appellate  jurisdiction  in 
section  19,  of  said  article,  authorizing  the 
creation  of  courts  of  limited  jurisdiction  and 
providing  for  appeals  therefrom. 

But  warrant  for  appellate  jurisdiction  is 
sought  in  those  provisions  of  section  3,  of 
said  article  8,  giving  the  court  appellate 
jurisdiction,  (1)  in  controversies  concerning 
the  right  to  levy  tolls  and  taxes,  and  In 
cases  involving  freedom  or  the  constitutional- 
ity of  a  law;  and  (2)  "such  other  appellate 
jurisdiction,  in  both  civil  and  criminal  cases, 
as  may  be  prescribed  by  law."  But  will  a 
proper  construction  of  these  constitutional 
limitations  justify  the  conclusion  that  if 
these  questions  should  be  involved  in  some 
legislative,  executive  or  administrative  pro- 
ceeding of  the  government,  an  appeal  would 
lie  directly  to  this  court,  even  if  some  statute 
undertook  to  confer  such  jurisdiction?  We 
think  not.  By  the  plain  terms  of  the  Consti- 
tution appellate  jurisdiction  is  limited  to  con- 
troversies arising  in  judicial  proceedings,  and 
the  "other  appellate  jurisdiction"  that  may 
be  authorized  must  relate  to  "civil  and  crim- 
inal cases,"  that  is  some  judicial  proceedings 
begun  in  an  inferior  judicial  tribunal.  Such 
is  the  efifect  of  our  decisions.  In  some  of 
them  we  have  denied  appellate  jurisdiction 
to  review  the  judgments  or  decrees  of  the 
circuit  courts  on  appeal  from  the  orders  of 
the  Board  of  Public  Works,  or  other  boards, 
involving  simply  executive  or  administrative 


matters,  such  as  valuation  of  property  for 
taxation,  and  the  like.  Never  have  we  en- 
tertained jurisdiction  from  such  decrees  or 
orders  of  the  circuit  court  unless  the  same 
have  related  to  the  taxability  of  the  prop- 
erty. The  case  of  Hart  v.  Baltimore  &  Ohio 
B.  B.  Co.,  6  W.  Va.  336,  362,  is  not  authority 
for  the  contrary  of  the  proposition.  That 
was  a  suit  to  recover  freight  charges  alleged 
to  have  been  wrongfully  and  unlawfully  ex- 
acted. 

It  is  furthermore  argued  that  the  order  of 
the  Commission  is  a  law  subject  to  the  same 
constitutional  inhibition  as  an  act  of  the  leg- 
islature. Citing  Grand  Trunk  Western  Rail- 
way Co.  V.  Railroad  Commission,  221  U-  S. 
400,  31  Sup.  Ct  537,  55  L.  Ed.  786,  and  Ray- 
mond V.  Chicago  Union  Traction  Co^  207  U. 
S.  20,  28  Sup.  Ct.  7,  52  L.  Bd.  78,  12  Ann. 
Cas.  757.  Granted;  but  if  so,  is  such  an 
order  reviewable  by  a  court  in  any  other  than 
some  judicial  proceeding  directly  attacking 
its  constitutionality?  In  the  absence  of  con- 
stitutional authority  we  cannot  say  that 
it  is. 

But  it  is  said  that  unless  jurisdiction  by 
appeal,  given  by  the  16th  section  of  the  stat- 
ute, to  review  the  order  of  the  Commission, 
petitioner  would  thereby  be  deprived  of 
rights  guaranteed  by  the  Constitution,  and 
without  judicial  process,  rendering  the  whole 
act  void,  on  the  authority  of  Chicago,  &f.  & 
St  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
10  Sup.  Ct  462,  702.  33  L.  Bd.  970.  Tiukt 
decision  was  grounded  solely  on  the  construc- 
tion of  its  statute  by  the  Minnesota  court, 
by  which  the  federal  court  felt  bound,  that 
the  judgment  of  the  Commission  was  conclu- 
sive and  final,  and  the  courts  without  any 
jurisdiction  to  vacate,  modify  or  set  it  aside. 
Our  statute  creating  the  Commission  provides 
for  process,  and  a  hearing  on  petition  and  an- 
swer, and  proof,  with  the  assistance  of  conn- 
seL  Quoad  that  proceeding  this  is  some  pro- 
cess. But  that  is  not  alL  Section  5,  already 
alluded  to,  contemplates,  on  good  and  suffi- 
cient grounds,  judicial  action  to  suspend, 
modify  or  revoke  the  order  of  the  Commis- 
sion. How  may  that  be  done?  There  are 
many  precedents,  state  and  federal,  for  bills 
in  equity  to  impeach  the  judgments  and  or- 
ders of  such  Public  Service  Commissions,  on 
constitutional  and  other  grounds.  Our  stat- 
utes give  no  power  to  the  Commission  to  en- 
force by  its  own  process  its  judgments  or 
orders,  but  by  section  b,  it  may  comp^ 
obedience  to  its  lawful  orders  by  proceed- 
ings of  mandamus  or  injunction,  or  other 
proper  proceeding  in  the  name  of  the  State 
in  any  circuit  court  having  jurisdiction  of 
the  parties  or  of  the  subject  matter,  or  the 
Supreme  Court  of  Appeals  direct  They  are 
only  its  lawful  orders  that  it  may  so  enforce. 
Here  is  opportunity  to  defend  against  any 
and  all  unlawful  orders.  But  the  aggrieved 
party  need  not  wait  to  defend,  he  may  take 
the  initiative,  and  prosecute  any  proper  suit 
to  test  the  validity  of  the  order  of  the  Com- 
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mission.  In  the  recent  case  of  Prentis  ▼. 
Atiantic  Coast  Line  Co.,  211  U.  S.  210,  29 
Sup.  Ct  67.  53  L.  Ed.  150,  Involving  the  Vir- 
ginia statute;  and  Louisville  &  N.  R.  Co.  v. 
Garrett,  231  U.  S.  298,  34  Sup.  Ct.  48,  58 
L.  Ed.  — ,  cases  initiated  by  the  carriers, 
it  was  said  in  the  latter  case  that  while  a 
state  may  permit  appeals  to  its  courts  from 
the  rate-making  orders  of  its  railroad  com- 
mission, and,  upon  the  review  of  such  orders, 
it  may  expressly  authorize  its  Judicial  tribu- 
nal to  investigate  and  decide  questions  which 
otherwise  would  not  belong  to  them,  or  even 
to  act  legislatively,  as  does  the  Virginia  Con- 
stitution and  statutes,  yet  the  guarantees  of 
the  14th  amendment  do  not  entitle  the  car- 
rier to  the  exercise  by  the  courts  of  such 
extra-judicial  authority.  But  such  action  of 
the  State  presupposes  of  course  constitutional 
authority  for  such  action,  as  was  given  in 
the  Vir^nla  Constitution  and  by  the  statute, 
but  was  not  given  by  the  Kentucky  Constitu- 
tion and  statute.  In  this  State  no  such  con- 
stitutional authority  is  found.  But  even 
where  such  authority  is  so  constitutionally 
conferred,  the  action  of  the  court  would  re- 
main extra-judicial,  and  legislative  or  ad- 
ministrative the  same  as  that  of  the  Commis- 
sion. The  making  or  regulation  of  rates, 
says  Judge  Holmes  in  the  Prentis  Case,  is 
legislative,  not  judicial,  no  matter  what  may 
be  the  dominant  character  of  the  body  in 
which  this  may  take  place;  it  is  the  char- 
acter of  the  proceedings  and  the  ultimate 
end  in  view  that  characterizes  the  act,  and 
that  a  decision  on  them  cannot  be  res  judi- 
cata when  suit  is  brought  to  test  their  valid- 
ity, and  it  does  not  matter  that  inquiries 
have  been  instituted  and  hearings  had  on 
notice  or  process.  The  Prentis  and  Garrett 
Cases  are  enlightening  on  all  questions  in- 
volved here.  We  must  conclude,  therefore, 
that  we  have  no  jurisdiction  to  review  as 
upon  appeal  the  order  complained  of. 

But  we  at  once  recognize  our  duty  and 
obligations  to  uphold  and  vivify  acts  of  the 
legislature  when  assailed  on  constitutional 
or  other  grounds,  if  upon  well  recognized 
canons,  and  respect  for  our  own  oaths  to 
support  the  Constitution,  we  can  reasonably 
do  so.  Section  16,  of  the  Acts  of  1913,  con- 
ferring jurisdiction,  in  only  one  place  refers 
to  the  proceeding  in  this  court  as  an  appeal. 
The  petition  and  proceedings  prescribed  are 
as  well,  if  not  better,  adapted  to  a  petition 
or  proceeding  upon  mandamus  or  prohibition, 
and  as  we  cannot  assume,  for  constitutional 
reasons,  that  the  legislature  intended  to  con- 
fer appellate  jurisdiction,  we  find  warrant 
and  authority  for  construing  the  statute  as 
intended  to  confer  original  jurisdiction  by 
process  akin  to  mandamus  or  prohibition. 
The  proceeding  is  summary,  the  Commission 
becomes  a  party  by  service  of  a  copy  of  the 
petition  on  the  secretary,  and  by  service  of 
Qotice  on  him,  of  the  time  and  place  fixed  for 
the  hearing,  and  the  court  or  a  judge  may 
temporarily  suspend  the  order  of  the  Com- 


mission. The  Commission  is  required  to  file 
all  original  papers,  and  a  statement  in  writ- 
ing of  its  reasons  for  its  action  in  the  prem- 
ises, and  then  the  court  is  called  upon  to 
decide  "the  matter  in  controversy  as  may 
seem  to  be  just  and  right" 

It  seems  to  us  that  the  character  of  the 
proceedings  thus  prescribed  comport  rather 
with  proceedings  as  upon  original  process  by 
prohibition  or  mandamus  than  upon  appel- 
late process.  The  Commission  itself  is  a 
party,  the  main  defendant,  indeed  the  only 
defendant  specifically  recognized  by  the 
statute^  and  whatever  judgment  or  order  this 
court  might  make  would  operate  upon  its 
order  to  suspend  or  nullify  it  The  matter 
in  controversy,  which  we  must  determine,  is 
whether  or  not  the  order  of  the  Commission, 
within  our  proper  limitations,  is  right  and 
just  If  it  is,  so  far  as  we  have  jurisdiction 
to  inquire,  we  would  decline  to  interfere; 
if  not,  we  would  suspend  the  order,  nullify  it, 
and  if  need  be  prohibit  its  enforcement,  leav- 
ing the  matter  open  thereafter  for  further 
investigation  and  consideration  by  the  Com- 
mission, if  required  by  the  nature  of  the  case. 

This  construction  of  the  statute  gives  us 
all  the  original  jurisdiction  we  ought  to  pos^ 
sess,  and  which  the  legislature  must  be  re- 
garded as  having  intended  to  confer.  By  the 
broad  language  used  we  may  assume  perhaps 
that  the  legislature  intended  to  enlarge  some- 
what the  scope  of  our  original  jurisdiction  as 
upon  mandamus  or  prohibition,  by  bringing 
under  it  matters  not  included  within  the 
scope  of  those  writs  at  conunon  law.  We 
decided  in  Boggess  v.  Buxton,  67  W.  Va.  679, 
69  S.  E.  367,  21  Ann.  Cas.  289,  that  the  legis- 
lature might  do  this.  But  we  cannot  con- 
strue the  statute  as  intended  to  give  us  the 
power  and  authoiity  to  substitute  our  judg- 
ment for  that  of  the  Conmiission,  in  a  .mat- 
ter purely  legislative  or  administrativa 
Such  a  construction  would  practically  emas- 
culate the  statute  and  rob  it  and  the  Commis- 
sion of  their  proper  authority  and  jurisdiction. 
The  salaries  which  the  statute  attaches  to  the 
office  of  the  Commissioners,  and  the  nature 
of  the  subjects  to  be  dealt  with  by  them,  all 
imply  that  only  persons  of  the  requisite  qual- 
ifications should  be  appointed,  and  that  aft- 
er appointment  they  should  by  investigation 
and  study  become  further  qualified  by  learn- 
ing and .  experience,  indeed  should  become 
experts  upon  all  subjects  and  business  com- 
ing within  their  jurisdiction. 

Is  it  to  be  presumed  then  that  the  legisla- 
ture intended  to  invest  in  this  court  jurisdic- 
tion on  review  by  original  or  other  process 
to  substitute  its  judgment  for  that  of  the 
Commission?  We  cannot  so  hold.  The  court 
might,  perhaps,  differ  from  the  Commission 
on  the  same  state  of  facts,  acting  with  its 
limited  knowledge  of  the  subject,  as  to  what 
would  be  right  and  just  in  a  particular  case, 
but  would  that  justify  suspension  or  nulli- 
fication of  the  order  of  the  Commission? 
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The  statute  oughtnot  to  be  bo  constraed.  Aa 
was  said  by  the  court  in  Louisville  &  N.  R. 
CJo.  ▼.  Garrett,  supra,  "the  rate-making  pow- 
er necessarily  implies  a  range  of  legislative 
discretion;  and,  so  long  as  the  legislative 
action  is  within  its  proper  sphere,  the  courts 
are  not  entitled  to  interpose  and  upon  their 
own  investigation  of  traffic  conditions  and 
transportation  problems  to  substitute  their 
judgment  with  respect  to  the  reasonableness 
of  rates  for  that  of  the  legislature  or  of  the 
railroad  commission  exercising  its  delegated 
power."  When  we  are  called  upon  to  review 
a  matter  as  upon  original  process  we  act 
judicially,  and  in  no  sense  as  a  legislative 
body,  or  In  an  administrative  capacity. 

[3]  What  then  is  the  limitation  and  scope 
of  our  jurisdiction  in  the  case  presented? 
Apropos  to  this  inquiry,  let  it  be  noted,  that 
sections  5,  6  and  7,  of  our  statute,  adapted  to 
all  kinds  of  public  service  corporations,  are 
in  substance  and  effect  the  same  as  sections 
12,  2  and  8  of  the  Interstate  Ck>mmerce  Act 
(Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U.  S. 
Comp.  St  1901,  p.  8154]).  Sections  6  and  7, 
of  our  act,  as  do  sections  2  and  8,  of  the  In- 
terstate Commerce  Act,  with  reference  to 
railroads,  declare  the  general  policy  of  the 
State,  with  respect  to  the  conduct  of  the 
business  of  public  service  corporations,  with 
respect  to  rates  and  charges  for  the  public 
service  rendered,  and  with  respect  to  unlaw- 
ful discriminations,  as  to  persons  and  locali- 
ties; and  section  6  gives  the  Commission 
power  to  investigate,  upon  its  own  Initiative 
or  upon  complaint,  and  to  enforce  its  orders 
respecting  the  same,  as  therein  prescribed.  - 

With  respect  to  the  orders  of  the  Inter- 
state Conmierce  Commission,  and  judicial  au- 
thority over  the  same,  it  has  been  weU  set- 
tled by  the  federal  supreme  court,  that  they 
are  final  and  not  subject  to  judicial  interfer- 
ence, unless  "(1)  beyond  the  power  which  it 
could  constitutionally  exercLse;  or  (2)  be- 
yond its  statutory  power;  or  (3)  based  upon 
a  mistake  of  law.**  But  it  is  there  said,  that 
questions  of  fact  may  be  so  involved  hi  the 
determinations  of  law,  that  an  order  regular 
on  its  face  may  be  set  aside  if  it  appears 
that,  "(4)  the  rate  is  so  low  as  to  be  con- 
fiscatory and  in  violation  of  the  constitution- 
al prohibition  against  taking  property  with- 
out due  process  of  law;  or  (5)  if  the  Com- 
mission acted  80  arbitrarily  and  unjustly  as 
to  fix  rates  contrary  to  evidence,  or  without 
evidence  to  support  it;  or  (6)  if  the  authori- 
ty therein  involved  has  been  exercised  in 
such  an  unreasonable  manner  as  to  cause  it 
to  be  within  the  elementary  rule  that  the  sub- 
stance, and  not  the  shadow,  determines  the 
validi^  of  the  exercise  of  the  power."  In- 
terstate Cpmmerce  Commission  v.  Union  P. 
R.  Co.,  222  U.  S.  541,  547,  32  Sup.  Ct  108, 
111  (56  L.  Ed.  308),  and  cases  cited. 

As  already  noted,  the  complaints  and  the 
proceedings  of  the  Commission  thereon  were 
had  pursuant  to  section  11  of  the  act    The 


general  powers  of  the  Commission,  prescribed 
by  section  5,  are  as  follows:  **Sec  5.  The 
commission  la  hereby  given  the  power  to  in- 
vestigate all  methods  and  practices  of  public 
service  corporations,  and  to  require  them  to 
conform  to  the  laws  of  the  state.  The  com- 
mission may  compel  obedience  to  its  lawful 
orders  by  proceedings  of  mandamus  or  injunc- 
tion or  other  proper  proceedings  in  the  name 
of  the  state  in  any  circuit  court  having  juris- 
diction of  the  parties  or  of  the  subject  uiat^ 
ter,  or  the  supreme  court  of  appeals  direct^ 
and  such  proceedings  shall  have  priority 
over  all  pending  cases.  The  commission  ma j 
change  any  instrastate  rate,  charge  or  toll 
which  is  unjust  or  unreasonable  and  may  pre- 
scribe such  rate,  charge  or  toll  as  would  be 
just  and  reasonable,  and  change  or  prohibit 
any  practice,  device  or  method  of  service 
in  order  to  prevent  undue  discriminatioii  or 
favoritism  as  between  persons,  localities  or 
classes  of  freight;  provided,  that  the  com- 
mission shall  not  reduce  any  rate,  toll  or 
charge  within  ten  years  after  the  completion 
of  the  railroad  or  plant  to  be  used  in  the 
public  service  below  a  point  which  would 
prevent  such  public  service  corporation,  per- 
son, persons  or  firm  from  making  a  net  earn- 
ing of  eight  per  cent  per  annum  on  the  cost 
of  the  construction  and  equipment  of  said 
railroad  or  plant.  But  in  no  case  shall  the 
rate,  toll  or  charge  be  more  than  the  service 
is  reasonably  worth,  considering  the  cost 
thereof." 

Sections  6  and  7,  of  the  Act,  alleged  to  have 
been  violated,  and  redressed  pro  tanto  bj 
the  order  complained  of,  are  as  follows : 

''Sec.  6.  No  public  service  corporation  sub- 
ject to  the  provisions  of  this  act  shall,  di- 
rectly or  indirectly,  by  any  special  rate,  re- 
bate, drawback  or  other  device  or  method, 
charge,  demand,  collect  or  receive  from  any 
person,  firm  or  corporation,  a-  greater  or  less 
compensation  for  any  service  rendered  or  to 
be  rendered,  than  it  charges,  demands,  col- 
lects or  receives  from  any  other  person,  firm 
or  corporation  for  doing  a  like  and  contem- 
poraneous service  under  the  same  or  sub- 
stantially similar  circumstances  and  condi- 
tiona 

"Sec  7.  It  shall  be  unlawful  for  any  pubUe 
service  corporation  subject  to  the  provisions 
of  this  act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation 
or  locality,  or  any  particular  character  of 
trafllc  or  service,  in  any  respect  whatsoever, 
or  to  subject  any  particular  person,  firm, 
corporation,  company  or  locality,  or  any  par- 
ticular character  of  traffic  or  service,  to  any 
undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever.** 

There  can  be  no  question  but  that  the  juris- 
diction of  the  Commission  covers  gas  com- 
panies, for  section  3  of  the  act  provides,  that 
the  jurisdiction  of  the  Commission  shall  ex- 
tend to  and  include  "(c)  Gas  companies,  elec- 
tric lighting  companies  and  municipalities 
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fnrnlBhing  gas  or  electricity  for  lighting, 
lieatlng  or  power  purposes/' 

[4]  Tbat  the  powers  thus  conferred  upon 
the  Commission  by  the  statute  are  within 
the  bounds  of  constitutional  limitations,  as 
an  exercise  by  the  State  of  its  police  power, 
is  not  controverted.  Among  the  authorities 
establishing  this  proposition  may  be  cited 
the  following  cases:  Reagan  v.  Farmers* 
Loan  &  Trust  Co.,  164  U.  8.  362,  394,  14  Sup. 
Ct  1047,  38  L.  Bd.  1014 ;  Railroad  Commis- 
don  Cases,  116  U.  S.  307,  6  Sup.  Ct  334,  388, 
1191,  29  L.  Ed.  636 ;  Tilley  y.  Savannah,  etc, 
B.  Co.  (C.  C.)  5  Fed.  641;  Stone  v.  Yazoo  A 
M.  v.  R.  R.  Co.,  62  Miss.  607,  52  Am.  R^ 
193;  Railroad  Co.  v.  Transportation  Co.,  25 
W.  Va.  824;  Minneapolis,  etc.,  R.  Co.  ▼. 
Minnesota,  186  U.  S.  257,  22  Sup.  Ct  900, 
46  L.  Ed.  U51;  Chicago,  B.  &  Q.  R.  Co.  v. 
Jones,  149  IlL  361,  37  N.  B.  247.  24  L.  R.  A. 
141,  41  Am.  St  Rep.  27& 

There  being  then  no  lack  of  authority  in 
the  legislature  to  enact  the  statute,  and  as 
we  find  in  its  terms,  ample  power  and  au- 
thority in  the  Commission  to  prohibit  unlaw- 
ful discriminations  in  charges  by  public  serv- 
ice corporations,  and  from  enforcing  unrea- 
sonable rates  and  charges  therefor,  we  can- 
not say  tbat  the  Commission,  in  the  order 
complained  of,  has  exceeded  its  constitution- 
al or  statutory  power;  unless  the  effect  of 
the  order  in  its  execution  has  been  or  will 
be  to  deprive  petitioner  of  some  constitution- 
al or  statutory  right,  and  therefore  in  excess 
of  the  powers  given  the  Conunissioii. 

[i,  f  ]  As  already  noted,  the  petitioner  relies 
on  right  given  it  by  general  law,  and  recog- 
nised by  the  provisions  of  the  statate,  to 
make  proper  classifications  of  its  patrons, 
and  affirms  that  its  so  called  term  contract 
patrons  constituted  a  proper  basis  of  dassifl- 
cation,  and  discrimination.  That  it  did  so 
discriminate  as  charged  and  found  by  the 
Commission  is  not  controverted. 

It  is  patent,  therefore,  that  unless  peti- 
tioner has  found  legal  justification  for  such 
classiflcation  and  discrimination,  the  Commis- 
sion has  not  acted  in  excess  of  its  constitu- 
tional or  statutory  authority,  and  its  first, 
second,  third  and  fourth  grounds  of  error  or 
complaint  must  be  overruled.  And  we  may 
say  en  jmssant,  and  apropos  to  the  sugges- 
tion that  said  order  is  based  on  a  mistake 
of  law  involving  questions  of  fact,  that  there 
Is  not  presented  any  controverted  fact  Justify- 
ing a  holding  that  the  rate  to  term  contract 
customers,  to  which  the  order  under  review 
limits  the  petitioner,  is  so  low  as  to  be  con- 
fiscatory, or  is  the  result  of  arbitrary  and  un- 
just action,  or  that  the  Conmiission  exercised 
its  authority  in  such  an  unreasonable  manner 
that  the  shadow  and  not  the  substance  con- 
trolled its  action,  thereby  rendering  its  de- 
cision void  in  law.  It  is  apparent  that  the 
real  crux  in  this  case  is  whether  the  dis- 
crimination in  favor  of  term  contract  i>atrons 
is  Justified  as  a  matter  of  law. 


It  is  conceded  that  if  a  contemporaneous 
service  is  rendered  under  different  circum- 
stances and  conditions  justifying  it  a  differ- 
ence in  rate  may  be  made;  but  our  statute 
prohibits  a  public  service,  corporation  from 
so  discriminating  for  doing  a  like  or  contem- 
poraneous service  under  the  same  or  sub- 
stantially similar  circumstances  and  condi- 
tions, and  in  any  event  from  making  unjust 
and  unreasonable  charges  for  any  service 
The  Commission  fotmd  defendant  guilty  of 
unlawful  discrimination,  and  also  of  exor- 
bitant and  excessive  charges,  the  latter  based 
upon  the  alleged  unlawful  discrimination, 
and  evidence  of  rates  charged  by  it  in  other 
places.  Petitioner  relies  mainly,  if  not  whol- 
ly, on  (1)  the  length  of  service  provided  for 
in  the  term  contracts,  and  (2)  upon  the  pecul- 
iar character  of  the  gas  business,  requiring 
of  ity  it  is  claimed,  at  great  expense,  to  antic^ 
ipate  the  quantity  of  gas  it  will  require, 
and  to  lease  lands  and  explore  the  same  for 
gas. 

The  legal  proposition  and  the  authorities 
dted  and  relied  on  to  sustain  petitioner's  con- 
tentions are  as  follows: 

ISlrst,  the  general  proposition,  that  reason- 
able classification  as  a  basis  for  such  dis- 
crimination in  rates  may  be  made,  supported, 
it  is  said,  by  Western  Union  Tel.  Co.  v.  Call 
Pub.  Co.,  44  Neb.  326, 62  N.  W.  606, 27  L.  R.  A. 
622,  48  Am.  St  Rep.  729 ;  Messenger  v.  Penn- 
sylvania R.  Co.,  37  N.  J.  Law,  531,  18  Aul 
Rep.  754;  Silkman  v.  Board  of  Water  Com- 
missioners, 152  N.  Y.  327,  46  N.  E.  612,  37  L. 
R.  A.  827;  St  Louis  Brew.  Ass'n  v.  St  Louis, 
140  Mo.  419,  37  S.  W.  526,  41  S.  W.  911 ;  In- 
terstate Com.  Commission  v.  B.  ft  O.  R.  R. 
Co.,  146  U.  S.  263,  12  Sup.  Ct  844,  36  L.  Ed. 
699;  Interstate  Com.  Commission  v.  Dele- 
ware,  L.  &  W.  R.  Co.,  220  U.  S.  285,  81  Sup. 
Ct  892,  55  L.  Ed.  448 ;  Souther  v.  Gloucester, 
187  Mass.  552,  73  N.  E.  558,  69  Lw  R.  A.  309; 
Mercur  v.  Media  Elect  L.  H.  &  P.  Co.,  19  Pa. 
Super.  Ct  519;  Stelnman  v.  Edison  Elect 
Ilium.  Co.,  43  Pa.  Super.  Ct  77;  Graver  v. 
Edison  Elect  lUum.  Co.,  126  App.  Div.  871, 
110  N.  Y.  Supp.  608: 

Second,  that  a  public  service  corporation 
may  give  its  customers  reduced  rates  upon 
condition  that  they  will  agree  to  patronise 
it  exclusively,  during  a  limited  period,  pro- 
viding the  same  contracts  are  offered  to  all 
patrons,  a  proposition  which  is  said  to  be 
affirmed  In  Mogul  S.  S.  Co.  v.  McGregor, - 
Gow  &  Co.,  L.  R.  21  Q.  B.  D.  644;  Lough 
V.  Outerbridge,  143  N.  Y.  271,  88  N.  E.  292, 
26  L.  R.  A.  674,  42  Am.  St  Rep.  712;  Ever- 
shed  V.  London  ft  N.  W.  Ry.  Co<^  L.  R.  8  Q. 
B.  D.  185 ;  Bayles  v.  Kansas  Pac  R.  Co.,  13 
Colo.  181,  22  Pac.  341,  5  L.  R.  A.  480;  Christie 
V.  Mo.  Pac  Ry.  COn  94  Mo.  458,  7  &  W.  667; 
Stelnman  v.  Edison  Meet  IllnnL  Co.,  supra; 
Interstate  Com.  Commission  v.  B.  ft  O.  R.  R. 
Co.,  supra ;  Beck  v.  Indianapolis  Lw  ft  P.  Co., 
36  Ind.  App.  600,  76  N.  E.  312 ;  Metropolitan 
Elect  Supply  Co.  v.  Ginder,  70  L.  J.  Oh.  Div. 
862: 
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Third,  that  the  nature  of  the  gas  business 
furnishes  Justification  for  such  preferential 
rates  and  discrimination  in  favor  of  such 
term  contract  customers.  Citing  Ohio  Oil  Go. 
V.  Indiana,  177  V.-  S.  190.  20  Sup.  Ct  576.  44 
Tm  Ed.  729;  Graver  v.  Edison  Elect.  lUum. 
Co.,  supra;  Garrett  ▼.  South  Penn  Oil  Co., 
06  W.  Va.  587.  66  S.  E.  741 ;  Consumers  Gas 
Trust  Co.  V.  littler,  162  Ind.  320,  70  N.  B. 
363;  Eastern  Oil  Co.  ▼.  .Coulehan,  65  W.  Va. 
531.  64  S.  E.  836 ;  State  ex  rel.  ▼.  Consumers' 
Gas  Trust  Co.,  157  Ind.  345.  351.  61  N.  B. 
674,  55  L.  R.  A.  245 ;  McGraw  Oil  Co.  v.  Ken- 
nedy. 65  W.  Va.  595,  64  S.  B.  1027,  28  L.  R. 
A.  (N.  S.)  959 ;  Jennings  ▼.  Southern  Carbon 
COm  80  S.  E.  368. 

Some  of  the  authorities  cited  for  the  first 
proposition  make  quantity  of  service  or  pro- 
duct consumed  Justifiable  ground  for  dis- 
crimination; others,  the  difficulty  and  ex- 
pense of  performing  the  service,  and  some  of 
them  seem  to  say  that  regularity  and  con- 
tinuity of  consumption  may  form  the  proper 
basis  for  such  classification.  And  by  the 
authorities  cited  for  the  second  proposition, 
exclusive  patronage,  provided  all  are  given 
the  same  opportunity,  is  made  the  basis  of 
such  discrimination.  We  have  examined 
most  if  not  all  these  decisions.  Some,  if  not 
all  of  them,  are  the  subject  of  review,  criti- 
cism, or  approval  In  2  Wyman  on  Public 
Service  Corporations,  chapters  38,  39  and  40, 
covering  the  subjects,  illegal  discriminations, 
Justifiable  differences,  and  relative  discrim- 
inations. For  our  present  purposes  we  deem 
it  unnecessary  to  review  these  cases.  Some 
of  them,  as  counsel  for  the  Public  Service 
Commission  have  endeavored  to  show,  may 
be  differentiated  from  the  present  case. 
Some  of  them,  particularly  the  earlier  Eng- 
lish and  American  cases,  uncontrolled  by  stat- 
ute, we  think,  do  support  the  general  propo- 
sition relied  upon  by  counsel.  Some  of  these 
and  many  other  decisions  examined,  relate, 
for  the  most  part  to  carrier  rates,  limited  to 
terminal  points,  where  there  are  competing 
lines,  and  have  generally  involved  suits  by 
patrons  to  enjoin  enforcement  of  illegal  rates 
and  discriminations,  or  to  compel  carriage 
or  service  upon  terms  of  the  favorite  rates, 
or  to  recover  rates  paid  in  excess  thereof,  as 
unreasonable  and  exorbitant. 

The  proposition  that  the  nature  of  the  gas 
business  furnishes  reasonable  Justification 
for  the  discrimination  complained  of.  has 
some  support,  we  think,  in  the  decisions  cited 
therefor,  and  particularly  Graver  v.  Edison 
Elect  Ilium.  Co^  supra,  Steinman  v.  Edison 
Elect  lUum.  Co.,  supra,  and  Beck  v.  Indian- 
apolis L.  ft  P.  Co.,  supra.  But  the  dissenting 
opinion  of  Mr.  Justice  Gaynor  in  the  Graver 
Case,  is  a  most  vigorous  and  forceful  assault 
upon  the  doctrine  announced  in  the  opinion 
of  the  New  York  court  Undoubtedly  the 
natural  gas  business  is  sui  generis,  as  is  al- 
so the  production  of  electric  energy  for  com- 
mercial purposes. 


But  recent  and  more  enlii^tcned  public 
Judgment,  the  trend  of  modem  Judicial  deci- 
sions, and  the  spirit  and  terms  of  recent  legis- 
lation. Including  the  act  of  our  own  legisla- 
ture now  under  consideration,  are  against  the 
theory  of  discrimination  based  on  any  exdn- 
siveness  of  contracts.  Sections  5,  6  and  7,  of 
our  act,  constitute  a  practical  inhibition  on 
such  discriminations  where  the  contempora- 
neous service  is  rendered  under  the  same 
or  substantially  similar  circumstances  or  con- 
ditions. Its  reason  for  obtaining  excluslTe 
contracts  as  a  basis  for  preferential  rates,  as 
stated  by  petitioner,  is  as  follows:  "In  order 
to  be  assured  of  a  market  for  its  said  gas  for 
a  definite  length  of  time,  and  thereby  be  en- 
abled with  some  certainty  to  meet  its  obli- 
gations, and  to  pay  the  expenses  from  time 
to  time  incurred  in  obtaining  its  supply  of 
natural  gas,  as  aforesaid,  it  adopted  and  of- 
fered to  all  of  its  patrons  in  the  said  city  of 
Huntington,  a  reduced  rate  or  price  to  be- 
come effective  on  or  about  September  1st, 
1911.  upon  the  sole  condition  that  the  patrons 
who  obtained  the  benefit  thereof  should  en- 
ter into  an  agreement  in  writing  with  your 
petitioner  to  take  from  your  petitioner  and 
pay  for  all  the  natural  gas  which  such  patron 
might  purchase  or  use.  during  the  term  of 
five  years  following  tiie  date  such  agreement 
became  effective,  in  and  about  such  patron's 
residence  at  its  (his)  then  location,  or  at  any 
other  location  to  which  such  patron  might 
remove  in  any  city  or  town,  or  the  suburbs 
thereof,  in  which  your  petitioner  should  be 
at  such  time  supplying  natural  gas  to  others 
under  contracts  for  a  term  of  five  years  at 
said  reduced  rate." 

We  admit  the  Commission  is  limited  to 
the  powers  conferred  by  the  statute.  The 
Commission  may  not  abolish  a  rate  simply 
because  it  is  discriminatory;  it  can  do  this 
only  in  case  it  is  found  to  be  unduly  so;  nor 
if  based  on  substantial  differences  in  the 
circumstances  and  conditions  of  service.  For 
as  was  said  by  the  Supreme  Court  of  the 
United  States,  in  Interstate  Com.  C<Hnmiii- 
sion  V.  B.  &  O.  R.  R.  Co..  supra;  "It  is  not 
all  discriminations  or  preferences  that  fall 
within  the  inhibition  of  the  statute;  only 
such  as  are  unjust  or  unreasonable.  For 
instance,  it  would  be  obviously  unjust  to 
charge  A  a  greater  sum  than  B  for  a  single 
trip  from  Washington  to  Pittsburg;  but  if 
A  agrees  not  only  to  go  but  to  return  by  the 
same  route,  it  is  no  injustice  to  B  to  permit 
him  to  do  so  for  a  reduced  fare,  since  the 
services  are  not  alike,  nor  the  circumstances 
and  conditions  substantially  similar,  as  re- 
quired by  section  2  to  make  an  unjust  dis- 
crimination.'* And  as  was  said  by  Mr.  Jus- 
tice Brewer,  in  Interstate  Coul  Commission 
V.  Chicago  G.  W.  Ry.  Co.,  209  U.  S.  108,  28 
Sup.  Ct  496,  52  L.  Ed.  706:  »it  must  be 
remembered  that  railroads  are  the  prlyate 
property  of  their  owners;  that  while  from 
the  public  character  of  the  work  in  whl<^ 
they  are  engaged  the  public  has  the  power  to 
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prescribe  rules  for  securing  faithful  and 
eflBcient  service  and  equality  between  ship- 
pers and  communities,  yet  in  no  proper  sense 
Is  the  public  a  general  manager.  As  said 
in  Int.  Com.  Com.  v.  Ala.  Mid.  R.  R.  Co.,  168 
U.  S.  144,  172  [18  Sup.  Ct  45,  42  L.  Ed. 
414],  quoting  from  the  opinion  of  Circuit 
Judge  Jackson,  afterwards  Mr.  Justice  Jack- 
son of  this  court,  In  Int  Com.  Com.  v.  B.  & 
O.  R.  R.  Co.  (C.  C.)  43  Fed.  37.  50:  'Subject 
to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  and  unreasonable, 
and  that  they  shall  not  unjustly  discriminate, 
so  as  to  give  undue  preference  or  advantage, 
or  subject  to  undue  preference  or  disadvan- 
tage persons  or  traffic  similarly  circum- 
stanced, the  act  to  regulate  commerce  leaves 
common  carriers  as  they  were  at  common 
law,  free  to  make  special  contracts  looking 
to  the  increase  of  their  business,  to  classify 
their  traffic,  to  adjust  and  apportion  their 
rates  so  as  to  meet  the  necessities  of  com- 
merce, and  generally  to  manage  their  im- 
portant Interests  upon  the  same  principles 
which  are  recognized  as  sound,  and  adopted 
In  other  trades  and  pursuits.' "  And  this 
doctrine  is  affirmed  in  Cincinnati,  N.  O.  & 
T.  P.  Co.  V.  Interstate  Com.  Commission. 
ie2  U.  S.  194,  197,  16  Sup.  Ct  700,  40 
L.  Ed.  935;  Interstate  Com.  Commission  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  167  U.  S. 
479,  493,  17  Sup.  Ct  89G,  42  L.  Ed.  243;  In- 
terstate Com.  Commission  v.  Alabama  M.  R. 
Co.,  168  U.  S.  144,  165,  18  Sup.  Ct  45,  42 
L.  Ed.  414;  Southern  P.  Co.  v.  Interstate 
Com.  Commission.  200  U.  S.  536,  554,  26  Sup. 
Ct.  330,  50  L.  Ed:  585. 

Now  we  inquire,  what  is  the  substantial 
difference  in  circumstance  or  condition  in 
the  contemporaneous  service  rendered  or  to 
be  rendered  by  petitioner  to  contract  and 
non-contract  consumers,  justifying  it  in  law 
in  maintaining  these  differential  rates? 
There  is  nothing  in  expense,  location,  quan- 
tity, or  the  nature  of  the  service  required, 
nor  other  ground,  justifying  such  discrimi- 
nation, except  the  manifest  desire  to  cut  off 
competition  and  monopolize  the  business  of 
supplying  natural  gas  to  consumers  thereof 
in  the  City  of  Huntington,  and  elsewhere. 
True  the  same  contracts  were  offered  to  all 
consumers;  but  where,  as  in  this  case,  a 
public  service  corporation  is  enjoying  a 
public  franchise,  and  is  under  a  public  duty 
to  serve  all  alike,  under  substantially  the, 
same  circumstances  and  conditions,  should 
we  give  this  statute  such  construction  as 
would  justify  such  corporation,  by  coercion, 
or  other  inducement  not  compatible  with  the 
general  public  good,  to  monopolize  the  busi- 
ness? Petitioner's  defense  of  its  action,  we 
think,  constitutes  a  substantial  concession, 
that  monopoly  was  its  object,  and,  as  the. 
Commission  found,  that  these  contracts  were 
the  methods  or  devices  adopted  to  accom- 
plish that  object  As  was  said  by  Mr.  Jus- 
tice Brewer,  in  Western  Union  Tel.  Co.  v. 
Call  Pub.  Co..  181  U.  S.  92,  100,  21  Sup.  Ct 


561,  564  (45  L.  Ed.  765),  the  "principle  of 
equality  does  forbid  any  difference  in  chaipge 
which  is  not  based  upon  difference  in  service, 
and  even  when  based  upon  difference  of  serv- 
ice, must  have  some  reasonable  relation  to  the 
amount  of  difference,  and  cannot  be  so  great 
as  to  produce  an  unjust  discrimination.'* 

There  is  here  no  conflict  of  evidence.  The 
Commission  had  before  it  all  the  facts  upon 
which  it  based  its  order,  which  is  limited  to 
the  subject  of  unlawful  discrimination.  It 
had  before  it  the  fact  that  the  petitioning 
company's  business  is  wide  in  scope,  not 
limited  to  a  single  town  or  city,  and  evi- 
dently concluded  from  the  evidence  that 
there  was  little  merit  in  its  claim  that  the 
offending  contracts  were  necessary  to  pre- 
serve its  business,  or  that  with  or  without 
the  competition  anticipated  it  would  not  be 
able  to  obtain  a  reasonable  return  upon  its 
investments.  There  was  no  attempt  upon 
the  part  of  the  petitioner  to  show  that  the 
rate  to  favorite  consumers  would  not  earn 
for  it  large  profits,  or  at  least  reasonable 
profits.  It  seems  to  have  declined  to  go  into 
the  question  of  the  reasonableness  of  its 
rates,  and  consequently  the  Commission 
made  no  finding  on  that  question. 

Such  having  been  the  character  of  the  case 
presented,  it  is  not  for  a  reviewing  court  to 
substitute  its  judgment  for  that  of  the  Com- 
mission, on  questions  of  expediency,  or  as  to 
what  would  be  best  in  the  interest  of  the 
petitioner,  or  of  the  public  served.  On  all 
such  questions  we  think  the  legislature  in- 
tended that  the  judgment  of  the  Commission 
should  prevail. 

But  it  is  contended  that  by  the  order  of 
the  Commission  i)etitioner  has  been  deprived 
of  rights  guaranteed  it  by  the  federal  Con- 
stitution; that  the  effect  of  the  judgment 
of  the  Commission  has  been  to  impair  the 
obligation  of  its  contracts^  including  the 
decree  of  compromise  referred  to.  As  all 
such  contracts  are  subject  to  the  superior 
authority  of  the  State,  through  its  legisla- 
ture, in  the  exercise  of  its  police  power,  and 
are  presumed  to  have  been  entered  into  with 
knowledge  of  this  superior  authority  of  the 
State,  and  whatever  effect  lawful  legislation 
may  have  upon  such  contracts,  they  are  not 
within  the  protecting  aegis  of  the  federal 
Constitution,  or  thereby  unlawfully  impaired. 
This  rule  applies  as  well  to  contracts  en- 
tered into  by  way  of  compromise  of  pending 
suits,  as  to  any  other  class  of  contracts  af- 
fected. This  familiar  law  requires  no  cita- 
tion of  authority. 

In  this  case  petitioner  cannot  invoke  the 
due  process  provision  of  the  federal  Constitu- 
tion, nor  that  provision  entitling  it  to  the 
equal  protection  of  the  law.  It  has  had  a 
full  hearing  before  the  Public  Service  Com- 
mission upon  notice,  and  has  now  had  upon 
its  own  petition  a  full  judicial  hearing  in 
this  court  upon  the  record  made  by  it  before 
the  Commission,  and  upon  all  the  legal  ques- 
tions presented.     All  this  satisfies  the  su- 
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premest  demands  of  the  federal  Constitution. 
Lqulsvllle  ft  Nashville  B.  Co.  ▼.  Garrett,  su- 
pra, and  authorities  cited. 

For  the  foregoing  reasons  we  must  decline 
to  suspend,  vacate  or  prohibit  the  execution 
of  the  order  of  the  Commission,  and  are  of 
opinion  to  dismiss  the  petition  with  costs. 

POFFENBARGER,  J.  (concurring).  Upon 
applications  under  section  10  of  chapter  9 
of  the  Acts  of  1913,  creating  the  Public  Serv- 
ice Commission  and  defining  its  powers,  the 
Jurisdiction  of  this  court  is  original,  not 
appellate,  and  extends  only  to  the  prohibition 
of  unauthorized  acts  on  the  part  of  the  Com- 
mission and  possibly  to  compulsion  of  per- 
formance of  Its  duties. 

That  body  is  not  In  any  sense  a  court  with 
inherent  common  law  powers.  It  is  an  ad- 
ministrative board  of  statutory  origin,  pos- 
sessing quasi  judicial  and  legislative  powers. 
It  derives  its  powers  and  jurisdiction  wholly 
from  the  statute.  Such  power  as  Is  not  giv- 
en by  the  statute  it  does  not  have.  Nor  has  It 
any  power  in  those  instances  In  which  any 
statute  or  the  common  law  or  a  Constitution 
expressly  or  impliedly  withholds  or  denies 
jurisdiction  to  It  Manifestly  there  are  many 
limitations  upon  its  jurisdiction,  and  that  the 
Legislature  Intended  to  vest  power  in  this 
court  to  enforce  them  la  plain.  Instead  of 
giving  in  terms  the  common-law  writ  of  pro- 
hibition to  prevent  acts  In  violation  of  these 
limitations,  the  statute  says  this  court  may 
suspend  the  Commission's  orders  upon  in- 
formal applications  by  petition,  which  In  sub- 
stance and  effect  amounts  to  the  same  thing. 
It  gives  the  remedy  without  Its  formality. 

Constitutional  Umitationi:  The  Commis- 
sion has  no  authority  to  confiscate  the  prop- 
erty of  citizens  natural  or  artificial,  or  to 
impair  the  obligation  of  an  ordinary  contract, 
or  so  to  discriminate  against  persons  as  to 
deny  them  the  equal  protection  of  the  law; 
because  the  federal  and  state  Constitutions 
withhold  power  to  do  any  of  these  things  and 
a  good  many  others,  from  the  Legislature  it- 
self, the  courts,  the  executive  and  every  oth- 
er officer  and  trlbunaL 

Statutory  limitations:  These  are  of  less 
dignity  but  more  numerous  and  equally  bind- 
ing. The  Commission  cannot  make  an  or- 
der affecting  the  rate  or  practice  of  a  public 
service  corporation  without  glvlnig  It  notice 
and  an  opportimity  to  be  heard,  because 
the  Legislature  has  withheld  from  it  the  pow- 
ed  to  do  so.  Acts  1913,  c.  9,  §  2.  It  cannot 
wholly  disregard  evidence  adduced  before  it 
on  such  a  hearing,  because  the  statute  under 
which  it  acts  declares  it  shall  regard  the 
evidence.  Action  In  disregard  of  the  evi- 
dence Is,  therefore,  action  outside  of  and  be- 
yond the  statutory  authority  of  the  Commis- 
sion and  void.  It  cannot  act  arbitrarily,  be- 
cause the  statute  says  Impliedly,  if  not  ex- 
press^, it  shall  be  governed  in  its  action  by 
Uio  hdr,  honest  and  candid  judgment  of  its  I 


members,  and  action  otherwise  wonld  be  a 
similar  departure  from  the  statute  and  an 
excess  or  abuse  of  jurisdiction.  A  corpora- 
tion may  have  a  right  under  a  statute  or  tlia 
common  law  that  is  not  In  any  way  repealed 
or  limited  by  the  act,  creating  the  Commlssioii 
and  conferring  and  defining  Its  powers,  and 
which  right  is  not  brought  within  Its  pow- 
er and  jurisdiction.  An  attempt  to  Interfere 
with  that  would  be  an  act  in  excess  of  its 
powers.  There  are  no  doubt  many  Instances 
in  which  the  Commission  will  find  it  neces- 
sary to  construe  and  interpret  statutes  relat- 
ing to  the  rights  of  corporations  and  Indi- 
viduals, and  its  own  authority  and,  if,  in 
any  such  case^  it  should  misconstrue  or  misin- 
terpret the  law,  and,  so  proceeding  in  viola- 
tion of  law,  should  invade  the  legal  rights  ot 
a  citizen  or  a  corporation,  the  act  would  be 
in  excess  of  its  jurisdiction. 

The  precise  question  presented  here  Is 
whether  the  commission  has  power  to  alter 
a  classification  of  its  patrons  for  the  pur- 
poses of  rates,  made  by  a  pubUc  service  cor- 
poration, and  that  depends  upon  the  Intention 
of  the  Legislature  expressed  in  the  act  Pow- 
er to  change  rates,  charges  and  tolls  and 
to  change  or  prohibit  any  practice,  device  or 
method  of  service  in  order  to  prevent  undue 
discrimination  Is  given.  This  may  seem  to 
include  a  measure  of  authority  to  dasHtfy 
patrona  for  rate  purposes,,  but  it  does  so,  if 
at  all,  by  implication  only,  for  such  authority 
is  not  expressly  given.  Section  6  impliedly 
recognizes  a  right  of  classification  for  soch 
purposes  in  the  corporations  thems^ves.  To 
give  it  to  them  and  also  to  the  Commission 
would  be  contradictory  and  Inconsistent  It 
would  produce  conflict '  Hence  legislative  In- 
tent to  confer  such  authority  upon  both  can- 
not well  be  supposed.  Prior  to  the  passage 
of  the  act,  such  corporations  had  this  pow- 
er, and  the  statute  does  not  In  terms  take  it 
away  from  them.  It  is  a  common-law  rl^t 
and  the  statute  is  one  in  derogation  of  the 
common  law,  such  as  is  generally  placed  by 
the  courts  under  the  rule  of  strict  construc- 
tion. It  seems  clearly  to  follow  from  this 
principle,  silence  of  the  statute  as  to  power 
in  the  Commission  to  classify  or  prevent 
classification  and  recognition  of  the  com- 
mon-law right  of  classification  in  the  corpora- 
tions, that  the  Legislature  did  not  Intend  to 
confer  it  upon  the  Commission ;  and  likewise 
that  it  cannot  disturb  a  classification  made 
by  a  corporation  upon  a  difference  in  service 
and  under  circumstances  justifying  it  under 
the  principles  of  the  common  law.  Hence 
an  attempt  to  do  so  would  be  an  act  In  ex- 
cess of  the  powers  of  the  Commission  pre- 
ventable by  prohibition,  under  a  statute  ex- 
pressly conferring  jurisdiction  by  that  rem- 
edy. If  the  Commission  is  a  purely  minis- 
terial body,  the  Legislature  certainly  has 
power  to  subject  its  unauthorized  acts  to  the 
remedy  by  prohibition. 
Agre^ng  with  Judge  MILLBB  that  the 
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dassiflcatloD  abolished  by  the  CJommlssion  In 
this  instance  is  not  based  upon  any  difference 
in  service  or  circumstances  constituting  a 
common-law  basis  of  classification,  I  think  it 
acted  within  its  powers  in  abrogating  It 

Within  the  numerous  limitations  upon  its 
powers,  all  of  which  are  perhaps  not  here 
enumerated  or  indicated,  there  lies  a  wide  do- 
main throughout  which  the  Commission  has 
discretionary  power  not  reviewable  by  this 
court  upon  applications  under  section  16  of 
the  act,  and  likely  not  at  all  by  any  court, 
and  a  right  of  review  thereof  is  not  essen- 
tial to  the  vaUdity  of  the  act  The  Legisla- 
ture has  the  same  power  to  vest  discretionary 
authority  in  a  (Commission  of  this  kind,  with- 
in well-known  limitations,  that  it  has  to 
clothe  other  officers  and  trlbuiuils  with  it 


(78  W.  Va.  6») 

BARB  V.  VIOTORIA  (X)AL  ft  COKE  (X). 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  8,  1014.) 

(8yUabu9  by  the  Court.) 

1.  Mines  awd  Minebals  (i  109*)— Bbkach  of 

GONTBAOT    TO    MiNX    OOAIi— DXCI.AIU.TI0N— 
StTFVlOIBNCT  ON  DXMXXBABB. 

In  an  action  by  a  contractor  against  the 
owner  to  recover  damages  for  breach  of  a  con- 
tract to  mine  coal  at  a  stipulated  price  per  ton 
and  stipulated  sums  per  lineal  yard  in  addition 
for  driving  entries  and  break-throughs,  a  decla- 
ration charging  that  while  plaintiff  was  engaged 
in  performing  the  contract  on  his  part,  and  ac- 
cording to  the  terms  thereof,  and  had  furnished 
defendant  a  statement  of  coal  mined  and  the 
number  of  yards  of  entry  work  and  break* 
throughs,  and  showing  the  amount  due  him, 
defendant  refused  to  pay  him  for  such  yardage. 
or  to  carry  out  the  Contract  on  its  part,  and 
80  conducted  itself  in  other  ways  as  to  prevent 
plaintiff  from  further  performing  his  part,  and 
counting  for  gains  and  profits,  la  good  on  de- 
murrer, as  stating  a  breach  by  defendant  of  a 
material  part  of  the  contract  and  entitling  him 
to  treat  the  contract  as  at  an  end,  and  to  an  im- 
mediate action  for  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  §  214 ;    Dec.  Dig.  S  109.*] 

2,  CoNTBACTS  (i  321*)—Bbeach— Election  ov 
RxnoiBS. 

The  general  rule  in  such  cases  is  ''that 
where  one  party  repudiates  the  contract  and 
refuses  longer  to  be  bound  by  it  the  injured 
party  has  an  election  to  pursue  either  of  three 
remedies.  He  may  treat  the  contract  as  rescind- 
ed, and  recover  on  quantum  meruit  so  far  as  he 
has  performed;  or  he  may  keep  the  contract 
alive  for  the  benefit  of  both  parties,  being  at 
all  times  himself  read;^  and  able  to  perform, 
and  at  the  end  of'  the  time  specified  in  the  con- 
tract for  performance,  sue  and  recover  under 
the  contract;  or  he  may  treat  the  repudiation 
as  putting  an  end  to  the  contract  for  all  pur^ 
poses  of  performance,  and  sue  for  the  profits 
ne  would  have  realised.  If  he  had  not  been  pre- 
vented from  performing.  In  the  latter  case,  the 
contract  womd  be  continued  in  force  for  that 
porpoee.'* 

[Ed.   Note.-^For  other  cases,   see  Contracts, 
Oent  Dig.  {{  1608-1527;   Dec  Dig.  {  821.*] 

S.  GONTBACTS    (§   813*)— BbBAOH— S2CC0SB  FOB 
NONPEBFOBKANCB. 

The  general  rule,  however,  is  that  the  re- 
nunciation of  the  contract  by  one  party,  which 


will  excuse  performance  l^  the  other,  must  be 
unequivocal  and  absolute,  must  deal  with  the 
entire  performance  of  the  contract  or  must 
relate  to  such  material  part  thereof  as  to  pre- 
vent x)erformance  by  the  other ;  a  slight  breach, 
or  a  breach  of  an  Immaterial  part  by  one  party 
will  not  excuse  performance  by  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1279 ;    C!ent  Dig.  S  313.*] 

4.  BVIDKNOB  <f  582*)— ADMISSIBILITT— TEfiTO- 
MONT  TaKSN   on  FOBIOBB  TBZAL. 

Evidence  taken  down  by  a  shorthand  re- 
porter on  one  trial  and  certified  by  him  and 
covered  into  a  bill  of  exceptions  or  certificate 
of  evidence  by  tiM  court,  may,  on  the  death  of 
the  witnesses,  be  read  as  a  deposition  on  a 
subsequent  trial  of  the  same  case,  involving  the 
same  Issues. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
(>nt  Dig.  %%  2419-2428 ;   Dec.  Dig.  I  582.*] 

5.  Dahaobs   (S  124*)— Mbasubb— Bbxaoh  or 

Ck>NTBAOT  TO  MiNB  COAL. 

In  an  action  by  such  contractor  to  recover 
damages  for  breach  by  defendant  of  a  contract 
to  mine  coal,  preventing  further  performance 
of  the  contract  by  plaintiff,  and  counting  for 
gains  and  profits  thereon,  the  measure  of  dam- 
ages, according  to  the  general  rule,  is  the  dlflfer- 
ence  between  the  cost  of  performance  and  the 
price  stipulated  in  the  contract 

[Ed.  Note.— For  other  eases,  see  Damagee, 
Cent  Dig.  H  826-^8;    Dec  Dig.  {  124.*] 

6.  Damaqes  (i  159*)— Bbbach  of  Contbact 
TO  Minb  CoaIt— Evidence— Expsnditxtbbs. 

Where  in  such  action  plaintiflf  counts  for 
gains  and  profits  he  may,  as  an  element  of  dam- 
ages, covered  by  gains  and  profits,  prove  what 
he  has  in  good  faith  laid  out  and  expended  on 
the  faith  of  the  contract,  including  the  value 
of  his  own  services.  If  he  goes  further  than 
this  he  will  be  subject  to  the  rules  of  law  as  to 
the  character  of  the  profits  which  may  be  then 
claimed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  429-^38,  44XhSl  447,  449-453 ; 
Dec.  Dig.  r  169.*] 

7.  CoNTBACTs  (S  313*)— Bbbaoh  of  Contbact 
—Right  of  Action. 

Point  8  of  the  syllabus  In  Bannister  v. 
Coal  Co.,  63  W.  Va.  502,  61  S.  B.  338,  re-af- 
firmed and  applied. 

[Ed.  Note.— For  other  cases,  see  (}ontracts, 
C^t  Dig.  i  1279 ;   Dec  Dig.  {  313.*] 

8.  New   Tbial  (8  162*)— Gbounds— EtoONE- 
0U8  Findings. 

Where  on  special  interrogatories  the  Jury 
makes  separate  findings  of  items  making  up 
their  general  verdict  some  of  which  are  and 
others  are  not  recoverable  in  the  action,  unless 
plaintiff  enters  a  remittitur  for  such  parts  or 
items  not  recoverable,  the  court  cannot  on  mo- 
tion of  defendant  reduce  the  verdict  by  the 
amount  thereof,  but  on  defendant's  motion 
should  set  aside  the  verdict  and  award  him  a 
new  trial. 

[Ed.  Note.— For  other  casea»  see  New  Trial, 
Cent.  Dig.  U  324-329 ;   Dec.  big.  i  1^.*] 

Error  to  Circuit  Conrt,  Fayette  County. 

Action  by  B.  EL  Bare,  administrator,  etc, 
against  the  Victoria  Coal  &  Coke  Ck>mpaiiy. 
Judgment  tor  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

0.  IL  Summerfield  and  Dillon  ft  NuckoUa, 
all  of  Fayetteville,  for  plaintiff  in  error. 

BOLLER,  P.  nils  is  the  same  ease,  but 
upon  an  amended  declaration,  which  we  had 
in  Bannister  v.  Victoria  0)al  &  Coke  Co.,  68 


*For  «th«r  cases  Me  lama  toplo  and  section  NUMBER  In  Dee.  Dig.  A  Axn.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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W.  Ta.  502,  61  S.  E.  338.  The  sabstance  of 
the  original  declaration,  and  of  the  several 
counts  thereof,  is  set  forth  in  the  opinion  in 
that  case.  The  contract  there  pleaded  was 
an  alleged  modified  one  with  mutual  promis- 
es for  mining  coal  by  plaintiff  for  defendant 
The  breach,  by  defendant,  alleged,  as  excu»> 
ing  complete  performance  by  plaintiff,  was 
"that  while  the  plaintiff  was  engaged  In  per- 
forming  the  said   contract,   to-wit,   on  the 

day  of  December,  1901,  the  defendant 

refused  to  furnish  any  yardage  where  the 
coal  from  said  mines  could  be  hauled  and  re- 
ceived by  the  defendant,  and  the  defendant 
would  not  permit  the  plaintiff  to  go  on  with 
the  work  and  performance  of  said  contract, 
but  so  conducted  itself  in  and  about  the  oper- 
ation of  the  said  mines  as  to  stop  the  plain- 
tiff from  doing  said  work,  and  compelled  the 
plaintiff  to  cease  work  on  said  contract  and 
to  leave  the  said  premises,  whereby  the  plain- 
tiff hath  lost  and  been  deprived  of  divers 
gains  and  profits  which  might  and  otherwise 
would  have  arisen  and  accrued  to  him  from 
the  mining  of  said  coal  from  the  area  of 
land  above  described  under  the  terms  of  the 
agreement" 

As  the  contract  pleaded  contained  no 
agreement  to  provide  the  kind  of  yardage,  a 
breach  of  which  was  so  alleged,  and  the 
general  charge  in  connection  with  tlie  specific 
one,  that  defendant  prevented  performance 
by  plaintiff,  was  so  indefinite  and  uncertain 
as  by  the  rule  of  good  pleading  was  insuffi- 
cient to  give  notice  to  defendant  we  were 
obliged  to  hold,  and  did  hold,  the  fourth  or 
special  count  of  the  declaration  bad  on  de- 
murrer. 

[1]  Said  fourth  count  as  amended  charges 
the  breach  by  defendant,  excusing  further 
performance  by  plaintiff,  as  follows,  "that 
whUe  the  plaintiff  was  engaged  in  performing 
said  contract  on  his  part  according  to  the 

terms  thereof,  to-wit,  on  the day  of 

December,  1901,  and  had  furnished  the  de- 
fendant a  statement  of  work  done  under 
said  contract,  and  coal  mined,  and  also  a 
statement  of  the  number  of  lineal  yards  of 
entry  work,  and  also  of  break-through  or 
lateral  entry  work,  showing  the  amounts  due 
from  the  said  defendant  to  the  said  plaintiff 
according  to  the  terms  of  said  contract  that 
the  said  defendant  refused  to  pay  the 
amounts  so  shown  to  be  due  by  it  to  the  said 
plaintiff,  for  work  done  in  driving  entries  and 
break-throughs  or  lateral  entry  work  or  any 
part  thereof,  and  denied  its  liability  to  pay 
the  same  under  the  terms  of  said  contract, 
and  refused  to  carry  out  said  contract  on  its 
part  and  so  conducted  itself  in  other  ways 
as  to  prevent  the  plaintiff  from  carrying  out 
said  contract  on  his  behalf  whereby  the  plain- 
tiff hath  lost  and  been  deprived  of  divers 
gains  and  profits  which  might  and  otherwise 
would  have  arisen  and  accrued  to  him  from 
the  mining  of  said  coal  from  the  area  of 
land  above  described  under  the  terms  of  the 
agreement  aforesaid." 


It  is  apparent  that  the  "yardage"  of  the 
original  declaration  is  a  very  different  kind 
of  "yardage"  from  that  covered  by  the  amend- 
ed declaration.  In  the  original  declaration 
it  was  a  place  of  storage  for  the  coal  mined ; 
in  the  amended  count  it  is  the  price  per  line- 
al yard  for  entry  work  and  break-throughs  or 
lateral  entry  work,  for  whidi,  by  the  modi- 
fied contract,  both  the  original  and  amended 
declarations  allege  defendant  promised  to 
pay  plaintiff  at  the  rate  of  "$1.60  per  lineal 
yard  for  entry  work,  and  60  cents  per  yard 
for  break-through  or  lateral  entry  worfc" 

On  the  demurrer  to  the  amended  declara- 
tion and  each  count  thereof,  we  hold,  the  gen- 
eral counts,  the  same  as  in  the  original  dec- 
laration, good,  as  formerly.  As  to  the  fourth 
or  special  count  we  have  the  new  question 
presented,  namely:  Was  plaintiff,  on  his 
election,  discharged  from  complete  perform- 
ance of  the  contract  on  his  part  by  the 
breach  of  defendant  to  comply  with  its  prom- 
ise to  pay  him  for  the  "yardage"  as  alleged? 
If  he  was,  this  count  is  good,  otherwise  it  is 
not,  and  it  also  would  be  bad  on  demurrer. 

[2]  The  rule,  which  seems  well  established 
by  judicial  decisions,  and  adopted  by  text 
writers,  is  "that  where  one  party  repudiates 
the  contract  and  refuses  longer  to  be  bound  by 
it,  the  injured  party  has  an  election  to  pur- 
sue either  of  three  remedies.  He  may  treat 
the  contract  as  rescinded,  and  recover  on 
quantum  meruit  so  far  as  he  has  performed; 
or  he  may  keep  the  contract  alive  for  the 
benefit  of  both  parties,  being  at  all  times 
himself  ready  and  able  to  perform,  and  at 
the  end  of  the  time  specified  in  the  contract 
for  performance,  sue  and  recover  under  the 
contract;  or  he  may  treat  the  repudiation 
as  putting  an  end  to  the  contract  for  all  pur- 
poses of  performance,  and  sue  for  the  profits 
he  would  have  realized,  if  he  had  not  been 
prevented  from  performing.  In  the  latter 
case,  the  contract  would  be  continued  in  force 
for  that  purpose."  8  Elliott  on  Gont,  sec- 
tions 2026  and  2030,  citing  Lake  Shore  &  M. 
S.  R.  Co.  V.  Richards,  162  111.  59,  38  N.  E. 
773,  30  L.  R.  A.  33;  Louisville  Packing  Co.  v. 
Crahi,  141  Ky.  379, 132  S.  W.  575;  8  Page  on 
Cont,  section  1434.  And  besides  our  own 
cases  cited  in  the  former  opinion  in  this  case 
supporting  this  doctrine,  see,  also,  Ellison, 
Son  &  Co.  V.  Grocery  Co.,  69  W.  Va.  380,  71 
S.  E.  391,  38  L.  R.  A.  (N.  S.)  639,  and  cases 
dted  therein. 

[3]  To  bring  a  case  within  this  rule,  how- 
ever, the  authorities  generally  agree  that  the 
renunciation  or  repudiation  of  the  contract 
by  one  party,  which  will  excuse  performance 
by  the  other,  must  be  unequivocal  and  abso- 
lute, and  must  deal  with  the  entire  perform- 
ance to  which  the  contract  binds  the  other 
party,  or  must  relate  to  such  a  material  i»art 
thereof  as  to  prevent  performance  by  him, 
and  that  a  breadi  of  an  immaterial  part  or 
a  slight  breach  not  going  to  the  whole  con- 
tract or  such  material  part  as  to  prevent 
performance,  will  not  excuse  the  other  party. 
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Ellison,  Son  ft  Go.  V.  Grocery  Co.,  supra. 
One  case  holds  that  default  by  one  party  to  a 
contract,  bound  to  furnish  the  money  to  car- 
ry out  the  contract,  thereby  preventing  per- 
formance by  the  other  party,  will  excuse 
performance  by  the  latter.  McCreery  v. 
Green,  38  Mich.  172.  Other  decisions  hold 
that  the  failure  of  one  party  to  make  the  pay- 
ments on  the  price,  for  which  he  is  bound  by 
the  contract,  will  excuse  performance  by  the 
other  party  and  give  him  immediate  right  of 
action  for  the  value  of  the  labor  performed, 
material  furnished,  or  at  his  election  to  treat 
the  whole  contract  as  at  an  end  and  sue  for 
damages  or  loss  of  profits.  Landry  v.  Pey- 
tavln,  7  Mart  N.  S.  (La.)  165;  Yacht  &  Power 
CJo.  V.  Busdi,  143  Fed.  929,  75  0.  C.  A.  109; 
Lawrence  Bros.  ▼.  Heylman,  184  N.  Y.  531, 
76  N.  E.  1098;  Grand  Rapids  &  B.  C.  R.  Co. 
V.  Van  Dusen,  29  Mich.  431;  Fitzgerald  ▼. 
Hayward,  50  Mo.  516;  Goodsell  v.  Western 
U.  Telegraph  Co.  (Super.  N.  Y.)  9  N.  Y.  Supp. 
425;  Cunningham  ▼.  Massena  Springs  &  Ft. 
C.  R.  CJo.,  63  Hun,  439,  18  N.  Y.  Supp.  600; 
Raabe  v.  Squier,  148  N.  Y.  81,  42  N.  B.  516 ; 
Monroe  v.  Northern  P.  Coal  M.  Co.,  5  Or. 
509;  Bean  v.  Bunker,  68  Vt  72,  33  Atl.  1068. 
In  the  recent  case  of  Franklin  v.  Lumber  Co., 
66  W.  Va.  164,  169,  66  S.  B.  225,  227,  Judge 
Williams  says:  "It  was  not  error  to  refuse 
defendants'  instruction  No.  6.  To  constitute 
such  a  breach  of  an  entire  contract  as  will 
relieve  the  other  contracting  party  from  per- 
formance, it  must  be  a  breach  of  a  material 
provision  of  the  contract"  We  think  our 
decisions  commit  us  to  the  rule,  that  where 
there  is  a  breach  by  one  party  of  a  material 
part  of  an  entire  contract,  in  payments  to  be 
made,  or  other  wise,,  and  operating  in  a  ma- 
terial way  to  prevent  performance  by  the 
other  party,  the  latter  has  his  several  elec- 
tions under  the  rule  above  stated. 

Measured  by  this  rule,  has  plaintiff  stated 
a  cause  of  action  under  the  contract  pleaded? 
We  are  disposed  to  hold  that  he  has.  True 
the  breach  alleged  does  not  go  to  the  entire 
consideration  for  the  contract  on  his  part 
It  is  not  alleged  that  when  plaihtiiT  presented 
the  statement  for  the  coal  mined  and  for  the 
yardage  for  entry  work  and  break-through  or 
lateral  entry  work,  defendant  refused  to  pay 
for  the  coal  mined,  but  only  that  it  refused 
to  pay  for  the  yardage,  but  this  averment  is 
followed  by  the  general  allegation  that  de- 
fendant also  denied  its  liability  to  pay  for  the 
same,  and  refused  to  carry  out  said  contract 
on  its  part,  and  so  conducted  itself  in  other 
ways  as  to  prevent  performance  by  plaintiff. 
If  defendant's  contract  was  as  alleged,  we 
think  the  breach  assigned  was  of  such  a  ma- 
terial part  of  the  contract  on  its  part  as  en- 
titied  plaintiff  to  his  election  to  treat  the  con- 
tract as  repudiated  or  abandoned  by  the  de- 
fendant We  think  the  averments  of  the 
declaration  equivalent  to  a  charge  that  the 
refusal  of  defendant  to  pay  for  the  yardage 
operated  to  disable  and  prevent  performance 
of  the  contract  by  plaintiff.    For  these  rea- 


sons we  hold  the  declaration  good  and  that 
the  demurrer  was  properly  overruled. 

[4]  Another  point  of  error  insisted  upon  Is 
that  the  trial  court,  over  defendant's  objec- 
tion, permitted  plaintiff  to  read  to  the  Jury 
the  evidence  of  Thomas  Bannister  and 
Charles  Gwinn,  both  then  deceased,  as  the 
bill  of  exceptions  describes  it,  "taken  down, 
transcribed  and  certified  by  the  stenographer 
in  the  case  at  its  former  triaL"  It  is  argued 
that  there  is  nothing  in  the  record  showing 
that  this  was  the  evidence  taken  down  at  the 
former  trial  by  the  court  stenographer  and 
properly  certified  by  the  court,  or  whether  it 
was  taken  from  some  other  paper. 

We  know  Judicially  from  this  record  that 
there  was  a  former  trial,  and  that  the  case 
was  formerly  in  this  court  upon  bills  of  ex- 
ception and  certificate  of  evidence,  certified 
by  the  court,  and  without  something  in  the 
record  showing  the  contrary,  we  think  we 
must  assume  that  the  evidence  of  these  wit- 
nesses, so  admitted,  was  the  evidence  so  cer- 
tified and  made  a  part  of  the  record  on  the 
former  triaL  If  not,  defendant's  counsel 
would  undoubtedly  have  made  its  exceptions 
more  specific  and  made  the  record  show  the 
actual  fact  True  we  held  in  Tracy's  Adm'x 
V.  Carver  Coal  Co.,  57  W.  Va.  587,  50  S.  E. 
825,  that  evidence  taken  down  and  transcrib- 
ed by  a  shorthand  reporter  is  no  part  of  the 
record  and  can  only  be  made  so  by  a  proper 
bill  of  exceptions,  but  as  stated,  we  know 
from  this  record  that  there  was  a  bill  of  ex- 
ceptions in  this  case  certifying  the  evidence 
on  the  former  triaL  Serial  section  3693, 
chapter  114B,  Code  1906,  makes  the  short- 
hand notes  of  the  reporter  official,  and  the 
best  authority  in  any  matter  of  dispute,  and 
provides  that  "a  copy  of  the  same  made  as 
hereinafter  provided,  shall  be  used  by  the 
parties  to  the  cause  in  any  further  proceed- 
ings, wherein  the  use  of  the  same  may  be  re- 
quired." We  do  not  mean  to  intimate  the 
opinion  that  unsupported  by  the  oath  of  the 
reporter  a  transcript  of  his  notes  of  the  evi- 
dence of  witnesses  on  a  former  trial,  could 
be  read,  over  objection,  but  where  those  notes 
have  been  transcribed  and  the  testimony  cov- 
ered into  a  bill  of  exceptions,  certified  by  the 
court,  we  think  ^e  testimony  so  certified  the 
equivalent  of  depositions  taken,  and  admissi- 
ble on  a  subsequent  trial  of  the  same  case, 
by  analogy  if  not  otherwise  to  the  rule  pre- 
scribed in  section  36,  chapter  130,  Code  1906. 
So  we  overrule  this  point 

The  rejection  of  defendant's  instructions  to 
the  Jury  numbers  1,  3,  4,  5,  6,  and  7 ;  its  mo- 
tion for  a  Judgment  in  its  favor,  non  obstante 
veredicto ;  its  motion  to  set  aside  the  verdict 
as  wholly  unwarranted  by  the  evidence,  and 
award  it  a  new  trial,  and  its  several  motions 
to  reduce  the  verdict  by  the  amounts  covered 
by  the  second  and  third  of  the  special  find- 
ings upon  special  interrogatories  submitted, 
and  its  motion  in  arrest  of  Judgment,  all  de- 
cided adversely  to  defendant,  and  relied  on 
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bere  as  errors,  an  raise  substantially  tbe 
same  questions. 

The  special  interrogatories  and  the  an- 
swers thereto  by  the  jury  were  as  follows: 
"1st  How  much  do  you  find  the  defendant 
owes  plaintiff's  intestate  on  account  of  yard- 
age? Ans.  $6.00.  2nd.  What  sum  do  you 
find  for  labor  performed  in  preparing  or  get- 
ting the  mine  and  property  ready  for  opera- 
tion under  the  contract?  Ans.  $809.75.  3rd. 
What  sum  do  you  find  for  money  spent  in 
getting  the  mine  in  condition  or  getting  ready 
for  work?  Ans.  $250.00."  OThe  general  ver- 
dict returned  by  the  Jury  is  as  follows :  "We, 
the  jury,  find  for  the  plaintiff,  and  assess  his 
damages  at  $1,155.75,  with  legal  interest 
thereon  from  the  Ist  day  of  January,  1902, 
which  interest  amounts  to  $622.76,  which 
principal  and  interest  amounts  to  $1«778.51.** 

[6,  6]  The  first  question  presented  on  these 
adverse  rulings  is,  was  plaintiff  limited  in  his 
right  of  recovery  to  the  amount  due  for  yard- 
age at  the  time  he  made  demand  for  the 
same  and  defendant  declined  to  pay?  If  the 
contract  was  in  fact  modified  as  alleged  in 
the  declaration,  and  there  bad  been  no  con- 
troversy between  the  parties  on  the  question 
of  modification,  then,  as  we  have  held  on  the 
demurrer,  on  a  breach  by  defendant  of  this 
material  part  of  the  contract  as  modified, 
plaintiff  was  entitled,  at  his  election,  to  treat 
the  contract  as  ended,  and  sue  for  damages 
as  he  has  done,  and  would  not  be  limited  to 
the  bare  amount  then  due  upon  the  contract, 
but  might  recover  profits  measured  by  the 
difference  between  what  it  would  have  cost 
to  perform  the  contract  and  the  contract 
price.  Dillon  &  Harrison  v.  Suburban  Land 
Ck>.,  80  S.  B.  471 ;  Thomas  &  Moran  v.  Kana- 
wha Valley  Traction  Co.,  80  S.  E.  476.  The 
special  count  of  the  declaration  counts  for 
gains  and  profits,  and  it  is  alleged  therein 
that  plaintiff  expended  large  sums  of  money, 
to-wit,  the  sum  of  $5,000.00,  in  preparing  the 
mines  to  get  out  the  coal  in  accordance  with 
the  contract  In  United  States  v.  Behan,  110 
U.  S.  838,  346,  4  Sup.  Ot  81,  84  (26  L.  Ed. 
168),  it  is  said,  applicable  to  the  case  here, 
"the  primary  measure  of  damages  is  the 
amount  of  the  party's  loss ;  and  this  loss,  as 
we  have  seen,  may  consist  of  two  heads  or 
classes  of  damage — actual  outlay  and  antici- 
pated profits.  But  failure  to  prove  profits 
will  not  prevent  the  party  from  recovering  his 
losses  for  actual  outlay  and  expenditure.  If 
he  goes  also  for  profits,  then  the  rule  applies 
as  laid  down  in  Speed's  Case  [8  Wall.  77,  19 
It.  Ed.  4491,  and  his  profiU  will  be  measured 
by  *the  difference  between  the  cost  of  doing 
the  work  and  what  he  was  to  receive  for  it,' 
&C.  The  claimant  was  not  bound  to  go  for 
profits,  even  though  he  counted  for  them  in 
his  petition.  He  might  stop  upon  a  showing 
of  losses.  The  two  heads  of  damage  are  dis- 
tinct, though  closely  related.  When  profits 
are  sought  a  recovery  for  outlay  is  included 
and  something  more.  That  something  more 
is  the  profits.    If  the  outlay  equals  or  exceeds 


the  amount  to  be  received,  of  course  there 
can  be  no  profits."  In  a  subsequent  para- 
graph the  court  in  the  same  case  says :  "But 
when  he  elects  to  go  for  damages  for  the 
breach  of  the  contract,  the  first  and  most  ob- 
vious damage  to  be  shown  is,  the  amount 
which  he  has  been  induced  to  expend  on  the 
faith  of  the  contract,  including  a  fair  allow- 
ance for  his  own  time  and  services.  If  he 
chooses  to  go  further,  and  claims  for  the  loss 
of  anticipated  profits,  he  may  do  so,  subject 
to  the  rules  of  law  as  to  the  character  of 
profits  which  may  be  thus  claimed.  It  does 
not  lie,  however,  in  the  mouth  of  the  party, 
who  has  voluntarily  and  wrongfully  put  an 
end  to  the  contract,  to  say  that  the  party  in- 
jured has  not  been  damaged  at  least  to  the 
amount  of  what  he  has  been  Induced  fairly 
and  in  good  faith  to  lay  out  and  expend  (in- 
cluding his  own  services),  after  making  allow- 
ance for  the  value  of  materials  on  hand ;  at 
least  it  does  not  lie  in  the  mouth  of  the  party 
in  fault  to  say  this,  unless  he  can  show  that 
the  expenses  of  the  party  injured  have  been 
extravagant,  and  unnecessary  for  the  pur- 
pose of  carrying  out  the  contract"  Some  of 
the  authorities  sustaining  these  proposltioiis 
are  cited  without  comment  in  the  opinion  of 
the  court,  and  are  here  referred  to. 

If  these  propositions  propound  the  law  cor- 
rectly it  was  competent  for  the  plaintiff  to 
prove  as  an  element  of  damages  what  he  had 
necessarily  laid  out  and  expended  in  prepa- 
ration for  the  work,  and  there  was  evidence 
admitted  to  support  the  special  finding  of 
the  Jury  on  thia  question.  There  was  some 
evidence  offered,  and  some  that  was  admit- 
ted, tending  to  show  what  plaintiff's  profits 
would  have  been  on  execution  of  the  con- 
tract, but  this  evidence  may  have  been  too 
remote  and  speculative  on  which  to  found  a 
substantial  verdict,  and  it  is  evident  that  the 
Jury  found  nothing  for  plaintiff  on  this  score, 
and  defendant  has  no  reason  to  complain  of 
the  rejection  of  instructions  which  may  have 
been  intended  to  deny  plaintiff  recovery  for 
loss  of  profits^  And  if  there  had  been  no 
controversy  between  the  parties  as  to  the 
fact  of  the  modification  of  the  contract  the 
verdict  could  not  be  disturbed  on  the  ground 
that  the  special  findings  of  the  Jury  were  in- 
consistent with  the  general  verdict,  or  that 
these  amounts  as  so  found  did  not  constitute 
proper  elements  of  damages  for  the  breach 
of  the  contract  as  laid  and  attempted  to  be 
proven. 

[7]  But  the  vital  question  in  this  case  Is 
whether  on  the  merits  plaintiff  was  entitled 
to  treat  th^  contract  as  ended  upon  the  al- 
leged breach  thereof  by  defendant,  and  to  sue 
for  damages  for  loss  of  profits?  On  the  for- 
mer hearing  we  decided,  8th  point  of  the  syl- 
labus, that :  "Where  one  of  the  parties  to  a 
contract  reduced  to  writing,  after  partial  per- 
formance by  him,  claims  there  was  a  subse- 
quent oral  modification  thereof,  denied  by 
the  other  party,  such  denial  will  not  amount 
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to  a  renunciatloii  of  the  actual  contract  and 
excuse  pei'formance  on  the  part  of  the  other 
party,  so  as  to  give  immediate  cause  of  ac- 
tion as  for  a  breach  of  the  contract"  And 
upon  the  principle  enunciated  in  Armstrong 
V.  Ross,  61  W.  Va.  38,  55  S.  E.  895,  we  stat- 
ed the  law  to  be,  that  "In  case  of  such  dis- 
agreement  between  the  parties  as  to  what 
the  contract  really  was,  the  remedy  of  the 
plaintiff  was  upon  the  contract  as  he  claim- 
ed it,  after  performance  or  partial  perform- 
ance, when  payments  became  due.  After 
Judgment  in  his  favor  upon  such  issue,  fur- 
ther refusal  of  the  defendant  to  perform  the 
contract  as  thus  determined  might  put  him 
in  the  position  he  has  assumed  in  this  case ; 
but  that  question  is  not  now  before  us,  and 
we  merely  moot  it" 

The  question  of  the  fact  of  the  modifica- 
tion of  the  contract,  had  not  been  adjudi- 
cated at  the  time  plaintiff  elected  to  treat 
the  contract  as  broken  and  brought  this  ac- 
tion, and  there  seems  to  have  been  an  hon- 
est disagreement  and  controversy  between 
the  parties  upon  this  important  matter.  We 
cannot  hold,  therefore,  that  the  plaintiff  had 
the  legal  right  to  treat  the  contract  as  ended 
and  to  sue  defendant,  and  we  hold  that  his 
act  and  his  action  were  both  premature. 

[8]  It  follows,  therefore,  that  plaintiff  was 
not  entitled  to  recover  the  amounts  covered 
by  the  second  and  third  special  findings  of 
the  Jury  and  included  in  the  general  ver- 
dict, and  that  because  so  included  the  ver- 
dict on  defendant's  motion  should  have  been 
set  aside  and  a  new  trial  awarded,  unless  on 
defendant's  motion  to  reduce  the  verdict  by 
those  amounts,  and  a  remittitur  entered  by 
plaintiff  to  that  extent,  the  verdict  was  so 
corrected  and  Judgment  entered  for  the 
amount  of  the  yardage,  as  to  which  the  ver- 
dict might  have  stood,  upon  the  evidence. 
Rodgers  v.  Bailey,  68  W.  Va.  186,  69  S.  B. 
698.  Without  such  remittitur  the  motion  of 
defendant  to  reduce  the  verdict  should  not 
have  prevailed,  but  a  new  trial  on  its  mo- 
tion should  have  been  awarded.  *  Plaintiff 
notwithstanding  his  own  breach  of  the  con- 
tract, ipay  have  been  entitled  to  recover  for 
the  value  of  the  work  done  up  to  the  date 
of  the  breach. 

For  these  reasons  we  reverse  the  Judgment, 
set  aside  the  verdict,  and  award  defendant  a 
new  triaL 


(73  W.  Va,  624) 

CRAIG  et  al  v.  GAULBY  COAL  I-AND  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Feb.  3,  1914.) 

(SyUahiu  by  the  Court,) 

1.  Vendob  and  Pubchassb  (H  65,  164*)  -* 
Rbukdt  or  A  Vendor  —  Constbuotion  or 
Deed. 

A  deed  conveying  a  tract  of  land  by  metes 
and  bounds  in  consideration  of  a  stipulated. 
price  per  acre,  describing  it  as  containing  by 
survey  900  acres,  reciting  the  total  supposed 


amount  of  purchase  money,  and  reserving  a 
vendor's  lien  to  secure  deferred  payments 
thereof  as  estimated  or  supposed,  evidences  a 
sale  of  the  land  by  the  acre  and  gives  right  to 
the  grantors  to  demand  compensation  for  an 
excess  at  the  stipulated  price  per  acre. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ^  9<^96,  828;  Dec  Dig. 
H65.  164.*] 

a  Vendob  and  Pubohaseb  (f  258*)  —  Ven- 
dob's  Lien— Debt  Secubbd. 

But  the  vendor's  lien,  limited  in  terms  to 
the  two  notes  for  deferred  payments,  does  not 
secure  payment  of  compensation  for  such  ex- 
cess. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S|  655-657 ;  Dec  Dig.  | 
25a*] 

8.  Vendob  and  Pxtbohasbb  ({  267*)  —  Ven- 
dob's  Lien  —  BxTiNQinaHKENT  bt  Beixasb 
—Compensation  fob  Excess. 

In  such  case,  an  instrument  duly  executed 
as  a  release,  one  part  of  which  releases  the 
right  reserved  in  the  deed,  and  the  other  stipu- 
lates against  estoppel  from  collection  of  com- 
pensation for  any  excess  that  may  afterwards 
be  discovered,  completely  extinguishes  the  lien 
and  saves  only  the  right  to  sue  for  such  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  751-7j^;  Dec  Dig.  § 
267.*] 

4.  Equity  (§  87*)— Limitation  or  Actions— 
Application  or  Statutb-Oonoubbent  Ju- 
risdiction. 

The  cause  of  action  arising  out  of  mutual 
mistake  in  the  settlement  as  to  the  amount  of 
purchase  money  in  such  case  is  one  of  concur- 
rent jurisdiction  and  is  subject  to  the  bar  of 
the  statute  of  limitations. 

[Ed,  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  ||  242-244,  395;  Dec  Dig.  8  87.*] 

« 

5.  Limitation  or  Actions  (§  96*)  —  Com- 
mencement OF  Period. 

In  the  absence  of  obstruction  to  the  right 
of  action  for  such  a  claim  by  fraud  in  some 
form,  the  statute  runs  against  it  from  the  date 
of  the  settlement 

[Eid.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  337,  475,  476;  Dec. 
Dig.  §  96.*] 

6.  Limitation  of  Actionb  (§  99*)  —  Com- 
mencement OF  Period — Mutual  Mistake- 
Settlement. 

Acts  between  the  grantees  and  straugers 
to  the  contract,  and  to  which  the  grantors  were 
in  no  way  parties,  do  not  constitute  such  fraud, 
even  though  tbey  may  have  tended  to  conceal 
the  cause  of  action. 

[Ed.  Note,— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  477-479;  Dec  Dig. 
f  99.*] 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Bill  by  J.  S.  Craig  and  others  against  the 
Gauley  Coal  Land  Company.  From  a  decree 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Alderson  &  Breckinridge,  of  Summervllle, 
and  Brown,  Jackson  &  ipiight  and  Angus  W. 
McDonald,  all  of  Charleston,  for  appellant 
Craig  &  Wolverton,  of  Richwood,  and  MoUo- 
han,  McClintic  &  Mathews,  of  Charleston,  for 
appellees. 


<For  other  eases  lea 
80  S.E.-60 
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POFFBNBARGER,  J.  On  a  bill  for  com- 
pensation for  excess  of  land  in  a  sale  and 
conveyance  thereof  by  the  acre,  filed  by  J. 
S.  Craig  and  the  executor  of  the  will  of  W. 
M.  Tyree  against  the  Gauley  Goal  Land  Com- 
pany, the  trial  court  found  the  land  conveyed 
had  overrun  the  estimated  quantity  by  159.07 
acres  and  entered  a  decree  for  the  purchase 
money  thereof  at  the  rate  of  |5  per  acre, 
with  interest  thereon  from  March  18,  1891, 
the  date  of  the  deed,  which  amounted  at  the 
date  of  the  decree  to  the  sum  of  $1,758.35. 
It  further  declared  said  sum  to  be  a  lien 
upon  the  land  by  virtue  of  a  reservation  in 
the  deed,  and  ordered  a  sale  of  the  land,  in 
case  of  default  in  the  payment  of  the  sum  so 
ascertained  and  decreed. 

The  several  defenses  set  up  to  the  bill 
were:  (1)  That  the  sale  was  one  in  gross 
or  at  hazard,  wherefore  there  was  no  right 
of  recovery,  even  though  the  excess  be  con- 
ceded; (2)  that  the  vendor's  lien  reserved 
in  the  deed  does  not  cover  the  excess,  even 
though  the  sale  was  by  the  acre  and  origi- 
nally there  was  liability  on  the  contract  for 
compensation  for  the  excess;  (3)  that  the 
claim,  if  originally  well  founded,  is  barred 
by  laches  and  the  statute  of  limitations ;  and 
(4)  that  the  Gauley  Coal  Land  Company,  the 
successor  of  the  Gauley  Coal  Land  Associa- 
tion, to  which  the  conveyance  had  been 
made»  is  a  purchaser  for  value  without  no- 
tice and  80  not  liable  for  the  excess. 

[1]  The  land  was  conveyed  by  metes  and 
bounds  as  a  tract  containing  by  survey  900 
acres,  and  the  purchase  money  computed  and 
agreed  upon  as  $4,500,  of  which  $1,500  was 
paid  in  cash  and  the  balance  left  as  a  lien 
upon  the  land,  payable  In  two  installments, 
due,  respectively,  in  six  months  and  one  year 
from  the  date  of  the  deed.  Reciting  these 
two  notes,  representing  the  deferred  pay- 
ments of  the  purchase  money,  the  deed  re- 
served the  vendor's  lien  in  the  following 
terms:  "To  secure  the  payment  of  which  a 
lien  is  expressly  reserved  on  the  land  hereby 
conveyed." 

Reciting  a  consideration  of  "five  dollars 
per  acre,"  the  deed  virtually  says  the  con- 
tract of  sale  was  by  the  acre  and  not  of  a 
tract  of  land  in  gross.  If  the  specification  of 
900  acres  as  the  quantity  of  the  land  and 
the  recital  of  $4,500  as  the  purchase  money, 
the  latter  being  an  exact  multiple  of  the 
former,  renders  the  deed  ambiguous  on  its 
face  as  to  whether  or  not  the  sale  was  by  the 
acre,  the  recital  of  $5  per  acre  as  the  con- 
sideration of  the  grant  resolves  such  am- 
biguity in  favor  of  the  grantors,  for  presump- 
tively it  is  a  recital  pro  tanto  of  the  contract, 
pursuant  to  which  the  conveyance  was  made, 
whether  that  contract  was  verbal  or  written. 
When  considered  as  raising  an  ambiguity  as 
to  the  character  of  the  contract,  the  recitals 
of  quantity  and  total  amount  of  purchase 
money  are  treated  as ,  mere  circumstances, 
not  as  terms  of  the  contract,  importing  agree- 
ment   Afl  circumstances,  they  raise  a  doubt 


as  to  the  character  of  the  contract,  remov- 
able by  resort  to  extraneous  evidence;  Id 
the  recital  as  to  the  consideration  there  is 
deeper  and  more  potent  significance.  The 
terms  thereof  are  contractual  in  form  and 
effect  and  import  an  express  agreement  as  to 
the  basis  of  compensation  for  the  tract  of 
land  sold.  Under  a  dictum  in  Pratt  ▼.  Bow- 
man, 37  W.  Va.  715,  720,  17  S.  Bi  210,  they 
are  conclusive.  Therefore  the  deed,  properly 
construed,  expresses  a  contract  of  sale  by 
the  acre. 

[2]  If  the  vendor's  lien  reserved  secures 
the  payment  of  the  exces3  of  purchase  money. 
Justly  due  under  the  terms  of  the  contract, 
in  excess  of  the  estimated  amount,  $4,500,  all 
of  whidi  has  been  paid,  the  third  and  fourth 
grounds  of  defense  may  be  ignored  as  being 
immaterial.  The  lien  as  reserved  does  not  la 
terms  cover  such  excess,  unless  the  words  in 
which  it  is  reserved  can  be  supplemented  by 
the  recital  as  to  the  terms  of  the  contract 
After  having  set  forth  a  description  of  the 
land  by  metes  and  bound,  the  deed  proceeds 
as  follows:  "Containing  by  survey  nine  hun- 
dred acres;  the  purchase  money  for  same  ag- 
gregating four  thousand  five  hundred  ($4.- 
500.00)  dollars,  one-third,  fifteen  hundred  ($1.- 
500.00)  dollars,  of  which  Is  to  be  paid  in 
hand  on  the  delivery  of  this  deed,  fifteen 
hundred  ($1,500.00)  dollars  six  months  from 
the  date  hereof  and  fifteen  hundred  ($1,500.00) 
dollars,  the  residue  thereof,  in  one  year  from 
said  date,  for  which  last  two  payments  notes 
have  been  executed  to  the  parties  of  the  first 
part,  bearing  even  date  herewith  and  legal  in- 
terest from  date  and  to  secure  the  payment 
of  which  a  lien  Is  expressly  reserved  on  the 
land  as  hereby  conveyed."  As  has  been 
shown,  the  contract  really  calls  for  more  than 
$4,500,  in  the  event  of  an  excess  of  land,  for 
it  requires  the  grantees  to  pay  $5  for  each 
and  every  acre.  The  terms  in  which  the 
lien  is  reserved,  however,  literally  cover  only 
the  estimated  amount  of  purchase  money, 
less  the  cash  payment  of  $1,5(X).  Important 
inquiries,,  therefore,  are  whether  the  entire 
deed  may  be  considered  for  the  purpose  of 
determining  the  extent  of  the  lien,  and.  If  so, 
whether,  all  of  its  provisions  considered,  the 
lien  reserved  extends  beyond  the  unpaid 
$3,000  of  estimated  purchase  money. 

[3]  Another  paper  of  subsequent  date  has 
been  put  into  the  record  under  the  supposi- 
tion of  its  relevancy  and  materiality  upon 
these  inquiries.  It  is  a  release  of  the  lien, 
executed  in  1893,  the  first  part  of  which  re- 
leases the  right  reserved  in  the  conveyance, 
and  the  second  part  of  which  reads  as  fol- 
lows: "But  this  release  shall  not  estop  the 
said  Craig  and  Tyree  from  collecting  tinder 
their  contract  for  any  additional  acreage 
that  may  hereafter  be  shown  by  a  correct 
survey  of  the  tract  above  referred  to." 

The  contract  for  purchase  money  and  the 
reservation  of  the  lien  are  separate  and  dis- 
tinct things,  independent  contracts,  for  in  the 
absence  of  a  special  agreement  for  It,  made 
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in  a  prescribed  manner,  there  is  no  lien  for 
purchase  money,  however  evidenced  as  a 
debt  and  however  clear  the  right  to  it  In 
the  absence  of  an  express  reservation  of  a 
lien  in  the  deed,  the  obligation  for  the  pur- 
chase money  does  not  adhere  to  the  land  as 
an  incumbrance  thereon.  The  lien  is  gov- 
erned altogether  by  the  terms  in  which  it  Is 
reserved,  and  sustains  no  peculiar  relation 
to  the  contract  of  purchase.  It  may  include 
more  or  less  land  or  a  greater  or  less  in- 
terest than  was  conveyed.  Patterson  v.  Grot- 
toes Co.,  93  Va.  578,  25  S.  E.  602;  IPatton  v. 
Hoge,  22  Grat  (Va.)  443;  Jones  on  Liens,  8 
1114. 

The  saving  clause  in  the  release,  read  with 
the  reservation,  does  not  enlarge  it  On  the 
contrary,  the  release  discloses  satisfaction 
of  the  lien,  whatever  Its  extent  may  have 
been.  The  first  part  of  that  instrument  un- 
conditionally and  unqualifiedly  releases  "the 
right  reserved"  in  the  deed,  and  so  clearly 
extinguishes  the  lien.  The  saving  clause  was 
a  mere  precaution  against  estoppel  by  the 
release  from  collection  for  any  additional 
acreage  that  might  be  later  discovered.  It 
contains  not  a  word  expressive  of  intent  to 
continue  the  lien  for  any  purpose.  Hence 
it  does  not  limit  or  qualify  the  antecedent 
full  and  complete  release.  To  apply  this 
paper  otherwise  would  do  violence  to  settled 
rules  of  interpretation.  All  of  the  words 
must  be  allowed  effect  according  to  their 
usual  and  ordinary  meaning,  if  possible,  and 
to  permit  them  so  to  operate,  it  is  necessary 
to  treat  the  first  clause  as  a  complete  release 
of  the  lien  and  the  other  as  a  mere  saving 
against  an  apprehended  estoppel  by  implica- 
tion from  collection  of  compensation  for  a 
possible  excess  by  the  ordinary  remedy,  a 
suit  at  law  or  in  equity. 

There  being  no  lien  to  sustain  the  remedy 
In  equity,  grounds  for  equity  'Jurisdiction 
must  be  found  in  something  else  or  the  bill 
must  fail  for  jurisdictional  reasons.  There 
was  neither  fraud  nor  mistake  in  the  con- 
tract, since  the  sale  was  by  the  acre  and 
without  special  reference  or  regard  to  the 
quantity  of  the  land.  The  demand  is  not 
based  upon  either,  but  upon  the  payment  of 
the  money  claimed.  In  that  respect  it  is 
purely  and  distinctively  a  legal  one,  not  cog- 
nizable in  a  court  of  equity. 

[4]  But,  according  to  the  allegations  of  the 
bill,  there  was  a  mistake  In  the  settlement 
for  purchase  money  made  under  the  contract 
The  deed  itself  recites  a  stated  account  and 
settlement  on  the  basis  of  900  acres  at  $5  per 
acre,  and  payment  of  the  estimated  amount 
$4,500,  made  the  stated  account  technically 
a  settled  one.  Owing  to  the  mutual  mistake 
of  the  parties  as  to  the  quantity  of  the  land, 
the  settlement  was  erroneous  to  the  extent 
of  the  excess  in  quantity  at  $5  per  acre.  For 
the  correction  of  such  a  mistake,  resort  may 
be  had  to  a  court  of  law  or  a  court  of  equity, 
as  the  injured  party  may  elect    Courts  of 


equity  give  relief  in  such  cases.  Lee^s  Adm'r 
V.  Reed,  4  Dana  (Ky.)  109 ;  Wickllffe  v.  Mose- 
ly,  4  J.  J.  Marsh.  (Ky.)  172;  Bamett's  Adm*r 
V.  Barnett,  6  J.  J.  Marsh.  (Ky.)  499';  Wag- 
goner V.  Minter,  7  J.  J.  Marsh.  (Ky.)  173; 
McCrae  v.  Hollis,  4  Desaus.  (S.  C.)  422; 
Bankhead  v.  Alio  way,  6  Cold.  (Tenn.)  56; 
Love  V.  White,  4  Hayw.  (Tenn.)  210 ;  Chappe- 
delaine  v.  Dechenaux,  4  Cranch,  306,  2  L.  Ed. 
629.  Jurisdiction  in  the  law  courts  is  equally 
well  settled.  Sage  v.  Hawley,  16  Conn.  106, 41 
Am.  Dec.  128;  Remington  v.  Noble,  19  Conn. 
383;  Lancey  v.  Railroad  Co.,  72  Me.  34; 
Boston,  etc.,  R.  R.  v.  Nashua,  etc.,  R.  R.,  157 
Mass.  258,  31  N.  B.  1067.  The  cause  of  ac- 
tion, therefore,  is  one  of  concurrent  juris- 
diction. 

[6]  When  the  statute  of  limitations,  the 
protection  of  which  Is  invoked  by  the  demur- 
rer to  the  bill,  begins  to  run  against  causes 
of  action  arising  out  of  mistake  depends  up- 
on the  circumstances  of  the  case  and  the  na- 
ture of  the  subject-matter.  The  broad  prop- 
osition asserted  in  Craufurd  v.  Smith,  93  Va. 
623,  631,  23  S.  E.  235,  25  S.  B.  657,  that  no 
lapse  of  time  or  delay  in  bringing  the  suit 
however  long,  will  defeat  the  remedy  in  cas- 
es of  fraud  or  mutual  mistake  is  not  to  be 
taken  without  its  qualification  that  the  party 
must  be  without  faxilt  negligence,  or  lack  of 
diligence.  According  to  some  authorities, 
the  statute  begins  to  run  from  the  date  of  the 
mistake.  Lancey  v.  Railroad  Co.,  72  Me.  34; 
Buswell  on  Limitations,  {  171;  Wood,  Stat. 
Lim.  §  119,  p.  325,  note ;  25  Cyc.  1180,  1195. 
But  there  are  exceptions,  founded  upon  the 
peculiar  circumstances  and  postponing  the 
operation  of  the  statute  until  the  discovery 
of  the  fraud  or  mistake.  *'But  in  many  ju- 
risdictions the  equitable  rule  that  the  statute 
begins  to  run  upon  the  discovery  of  the  fraud 
has  been  adopted  by  the  courts,  or  statutes 
embodying  that  rule  are  applied  to  actions  at 
law  as  well  as  in  suits  in  equity."  25  Cyc. 
1180.  **The  equitable  principle  which  gov- 
erns the  running  of  the  statute  of  limitations 
in  cases  where  equitable  relief  is  sought  on 
the  ground  of  mistake  is  substantially  the 
same  as  that  applicable  in  cases  of  fraud." 
25  Cyc.  1195.  Manifestly  it  should  be,  be- 
cause fraud  and  mistake  are  very  similar  in 
their  consequences.  Against  a  cause  of  ac- 
tion arising  out  of  a  fraud,  the  statute  runs 
from  the  date  of  the  perpetration  thereof. 
Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va. 
574,  23  S.  B.  795.  But  if  the  defendant  has 
obstructed  the  prosecution  of  tlie  action  by 
concealment  of  the  fraud,  the  running  of  the 
statute  is  postponed  until  discovery.  New- 
berger  v.  WeUs,  51  W.  Va.  624,  42  S.  B.  625. 
In  the  case  just  cited,  the  cause  of  action 
was  founded  alternatively  upon  both  fraud 
and  mistake,  and  had  for  its  purpose  recov- 
ery of  compensation  for  an  excess  of  land  in 
a  conveyancer  thereof.  The  bill  was  dis- 
missed upon  a  demurrer  thereto  because  it 
failed  to  excuse  the  laches  disclose^  on  its 
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face  and  to  allege  obstmction  of  the  prosecu- 
tion by  concealment  of  the  fraud  so  as  to 
postpone  the  operation  of  the  statute.  The 
principles  thus  applied  are  sustained  by  al- 
most universal  authority.  *'The  general  rule, 
often  substantially  embodied  in  the  local  stat- 
utes, is  that,  if  the  plaintiff  without  any 
fault  or  neglect  on  his  part  is  ignorant  of  the 
mistake,  the  statute  begins  to  run  when  and 
only  when  the  mistake  is  discovered,  provid- 
ed that  the  cause  of  action  is  one  for  relief 
on  the  ground  of  mistake-  and  not  one  as  to 
which  the  mistake  is  merely  collateral  or  in- 
cidental." 25  Cyc.  1195,  1196.  The  converse 
of  the  proposition  must  be  equally  true.  If 
there  is  fault  or  negligence,  the  statute  is  not 
postponed  until  the  date  of  discovery. 

[6]  The  bill  In  this  cause  carries  on  its 
face  an  admission  of  knowledge  sufficient  to 
put  the  plaintiffs  upon  inquiry  as  to  the 
quantity  of  the  land.  In  the  deed  exhibited 
therewith,  they  stipulated  for  compen^tion 
xor  any  land  there  might  be  in  the  tract  be- 
yond the  supposed,  reputed,  or  estimated 
area,  and  the  release  executed  by  them  in 
1893,  15  years  before  the  institution  of  this 
suit,  discloses  anticipation  on  their  part  of 
an  excess,  in  the  provision  against  estoppel 
therein  made.  Under  the  authorities  al- 
ready cited,  this  was  sufficient  to  put  the 
statute  in  operation  against  them,  unless  they 
were  influenced  to  forego  investigation  by 
fraudulent  conduct  on  the  part  of  the  defend- 
ants, amounting  to  concealment' of  the  cause 
of  action.  It  imposed  duty  upon  them  to  as- 
certain for  themselves  and  at  their  own  ex- 
pense whether  there  was  an  excess,  for  there 
was  no  undertaking  on  the  part  of  the  gran- 
tees to  make  the  investigation  for  them. 
They  were  dealing  at  arm*s  length.  There 
was  no  confidential  relation  between  them. 
The  grantees  were  under  no  duty  to  disclose 
to  the  grantors  subsequently  acquired .  infor- 
mation as  to  the  quantity  of  the  land.  That 
they  afterward  surveyed  the  land,  finding  an 
excess  of  174  acres,  and  sold  the  timber  on 
it  as  a  tract  containing  1,074  acres,  and  never- 
theless permitted  it  to  remain  on  the  land 
books  for  taxation,  or  kept  it  there,  as  a 
tract  of  900  acres,  facts  alleged  as  matter  of 
concealment  or  fraud,  are  clearly  insufficient 
to  take  the  case  out  of  the  statute.  They 
were  all  res  inter  alios  acta.  When  such 
acts  are  admissible  in  evidence  at  all,  they 
are  merely  corroborative  of  similar  acts  or 
transactions  directly  between  the  parties 
themselves.-  20  Cyc.  118,  119.  The  bill  al- 
leges no  representation  of  any  kind  or  char- 
acter as  to  the  quantity  of  the  land  from  the 
grantees  to  the  grantors,  nor  any  other  act 
done  to  them,  having  a  tendency  to  mislead. 

Upon  these  principles  and  conclusions,  the 
decree  will  be  reversed,  the  demurrer  sus- 
tained, and  the  cause  remanded,  with  leave 
to  amend  the  bill. 

WILLIAMS,  J.,  absent 


(73  W.  Va.  so: 
KREBS  V.  BLANKENSHIP  et  aL 

(Supreme  Court  of  Appeals  of  West  YirgiiiiB. 

Jan.  27,  1914J 

(SyUahus  hy  the  Court.) 
1.  Pabtnebship  (§{  5,  65*)— -Agbeemkrt  Bs- 

TWEEN  PaRTNEBS^-CoNSTBUCTION. 

By  a  contract  in  writing,  K.  and  B.  agreed 
"to  option  coal  and  timber  lands"  and  to  secnre, 
when  necessary,  renewals  of  options;  K.  to 
furnish  the  "option  money"  to  offset  tiie  serv- 
ices of  B.  in  securing  the  options  and  renewals, 
and,  *in  case  of  a  sale  of  the  property  under 
option  or  what  may  be  optioned,'*  to  divide  tbe 
profits  equally  between  them,  'less  option  mon- 
ey." Each  of  them  was  thereby  authorized 
"to  sell  the  property  under  option,  and  to  do 
all  in  his  power  to  negotiate  such  sale."  Heldy 
that  K.  and  B.  thereby  became  partners  for 
thB  purposes  stated;  that,  when  properly  con- 
strued  according  to  its  terms  alone  or  by  iti 
terms  and  the  conduct  of  the  partners,  the  con- 
tract authorised  dealings  in  lands  optioned,  as 
weU  as  in  the  instruments  under  which  they 
thus  controlled  the  lands. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  15,  16,  92,  93^;  Dec.  Dig.  fi 
5,  (J5.»] 


2.  Pabtnebship  ({S  70,  98*)— Pabtnebs— Du- 
al Relation — Secbet  Dbalinos— Aooount- 

INQ. 

A  partner  occupies  a  dual  relation  in  re- 
spect of  his  dealings  with  his  associates  and 
with  the  partnership  assets.  As  to  the  for- 
mer, he  is  a  trustee ;  as  to  the  latter,  a  cestui 
que  trust  Out  of  this  dual  relation  arises  the 
reciprocal  duty  by  which  each  partner  is  requir- 
ed to  refrain  from  all  concealment  in  his  trans- 
actions with  his  copartners  and  with  the  com- 
mon property ;  and  if,  by  fraud  or  concealment, 
he  derives  a  benefit  to  the  exclusion  of  his  as- 
sociates, equity  will  treat  him  as  a  trustee  of 
the  firm,  and  compel  him  to  account  therefor. 

[Ed.  Note. — For  other  cases,  see  Partnership 
Cent.  Dig.  §§  114,  152;   Dec  Dig.  |i  70.  98.»1 

3.  Pabtnebship  (J  95*)— Dealings  BrrwEBN 
Pabtnebs— Good  Faith. 

Partners  in  their  dealings  with  each  other 
are  required  to  use  the  utmost  good  faith.  If 
either  of  them  seeks  to  acquire  the  interest  of 
another,  he  must  make  to  him  a  frank  and 
honest  disclosure  of  all  knowledge  possessed 
by  him,  from  which  his  associate  may  form  a 
sound  judgment  as  to  the  value  of  such  interest 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  142;  Dec.  Dig.  |  95.*] 

4.  Pabtnebship  ((  95*)— Dealings  Bktwesh 
Pabtners—Equitable  Relief. 

If,  without  a  full  disclosure  of  all  knoiH- 
edge  within  his  exclusive  possession,  one  part- 
ner, by  the  purchase  of  his  copartner's  inter- 
est, secures  an  unfair  and  inequitable  advan- 
tage, he  commits  a  breach  of  faith,  from  the 
effect  of  which  eouity  will  grant  relief  at  the 
suit  of  the  injured  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  142;   Dea  Dig.  f  95.*] 

5.  Pabtnebship  (§  95*)  —  TESiaNATiON  —  Se- 
cbet Pbofit. 

A  partner  cannot  terminate  the  partner- 
ship relation  in  order  to  secure  to  himself  a 
profit  from  a  sale  secretly  effected  by  him  of 
the  community  property,  unless  he  makes  a 
full,  frankj  and  honest  disclosure  of  all  the 
facts  and  circumstances,  from  which  his  copart- 
ners may  form  a  sound  judgment  as  to  the  par- 
pose  and  propriety  of  such  dissolution. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent  Dig.  f  142 ;   Dec,  Dig.  §  ^.•l 
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6.  Pabtiybbship  (i  »8*)— Seobbt  Pbofits— Ac- 

COUNTINO. 

If  to  the  firm  property  a  pretended  right  fa 
fraudulently  obtained  by  one  partner,  who 
thereafter,  with  it  as  a  nucleus,  secretly  se- 
cures other  like  property,  and,  by  a  sale  of  all 
of  it,  derives  a  profit,  he  wUl,  at  the  suit  of 
his  copartner  thus  defrauded,  be  required  to  ac- 
count to  the  latter  for  his  proportionate  share. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  152;   Dec.  Dig.  §  98.*] 

(Additional  Syllahus  ly  Editorial  Staff,) 

7.  Estoppel  (§  56*)— Conduct. 

To  bind  one  by  estoppel  from  conduct,  he 
must  have  reasonable  ground  to  anticipate  that 
another  will  change  his  position,  or  in  some 
way  act  on  the  faith  of  the  conduct  to  his  det* 
riipent. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  142;   Dec.  Dig.  f  56.*] 

Appeal  from  Circuit  Court,  Raleigh  County. 

Bill  by  George  R.  Krebs  against  P.  L. 
Blankenship  and  others.  From  decree  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Brown,  Jackson  &  Knight,  of  Charleston, 
for  appellant  Sanders  &  Crockett,  of  Blue- 
field,  for  appellees. 

LYNCH,  J.  Upon  final  hearing  on  plead- 
ings and  proof,  the  circuit  court  dismissed 
ttie  bill  of  George  R.  Krebs,  by  which  he 
sought  a  decree  requiring  P.  L.  Blankenship 
to  pay  to  him  a  share  of  the  profits  derived, 
as  charged  by  the  bill,  from  the  sale  of  cer- 
tain lands  in  which  Krebs  and  Blankenship 
were  interested  as  partners.  From  the  de- 
cree of  dismissal,  Krebs  has  appealed  to  this 
court 

[1]  On  May  29,  1909,  Krebs  and  Blanken- 
ship entered  into  an  agreement  *to  option 
coal  and  timber  lands"  and  to  secure  renew- 
als of  options  when  necessary,  Krebs  to  fur- 
nish the  ^'option  money"  to  ''offset  the  servio- 
es"  of  Blankenship  in  securing  the  options 
and  renewals.  In  case  of  a  sale  of  the  prop- 
erty under  option  "or  what  may  be  optioned,'' 
they  were  to  divide  the  profits  equally,  one- 
lialf  to  each,  less  ''option  money."  Bach  of 
them  was  thereby  authorized  to  sell  the  prop- 
erty under  option  and  to  do  all  in  his  .power 
to  negotiate  such  sale.  This  agreement  is 
properly  construed  by  the  parties  as  consti- 
tuting a  partnership  between  Krebs  and 
Blankenship.  They  differ  only  as  to  the 
scope  of  the  dealings  within  its  terms,  Blank- 
enship contending  that  the  firm  cannot  deal 
as  partners  in  the  property  optioned,  though 
they  may  deal  in  options.  Hiis  distinction 
is  not  warranted  by  the  terms  of  the  agree- 
ment In  fact,  it  is  not  seriously  urged.  The 
contract  speaks  of  the  "property  under  option 
or  what  may  be  optioned,"  and  gives  to  ea(& 
IMirtner  authority  "to  sell  the  property  under 
option."  Besides,  in  the  course  of  the 
joint  dealings,  the  partners  construed  the 
terms  as  comprehending  lands,  and  not  mere- 


ly the  instruments  under  which  they  con- 
trolled the  lands. 

At  the  date  of  the  agreement,  Blankenship 
had  options  on  2,100  acres  of  coal  and  timber 
lands  in  Mercer  county — the  Davis-Smith- 
Maitland  1,100  acres,  that  is,  a  boundary  in 
which  the  three  persons  named  had  interests, 
and  the  Karnes  1,000  acres.  Although  the 
options  themselves  bear  a  subsequent  date, 
these  are  the  tracts  in  contemplation  as  a 
nucleus  of  a  larger  acreage  at  the  inception 
of  the  Joint  dealings,  whether,  in  fact,  under 
their  Joint  control  at  that  time  or  later.  This 
fact  is  conceded;  at  least  it  is  affirmed  by 
Krebs,  and  not  satisfactorily  denied  by  Blank- 
enship. 

After  agre^ng  among  themselves  upon  the 
location  of  the  territory  to  which  the  Joint 
dealings  should  be  confined,  Blankenship  ac- 
quired in  his  own  name  options  on  other 
lands,  thereby  .increasing  the  quantity  con- 
trolled by  the  firm  to  3,300  acres.  On  Septem- 
ber 23,  1909,  he  sold  the  entire  boundary  to 
A.  D.  Harrah  at  the  rate  of  $50  per  acre,  the 
exact  quantity  to  be  ascertained  by  survey. 
Of  this  sale  Krebs  was  not  advised,  as  claim- 
ed by  him,  until  a  short  time  before  the  insti- 
tution of  this  suit,  August,  1910.  Blanken- 
ship admits  he  did  not  at  any  time  inform 
Krebs  of  the  sale  or  the  contract  in  pursu- 
ance of  which  it  was  made,  but  insists  that 
he  knew  of  its  final  consummation  in  Febru- 
ary, 1910,  and  that,  with  such  knowledge,  he 
adjusted  by  settlement  between  the  parties 
all  matters  incident  to  the  partnership  trans- 
actions. 

Blankenship,  through  Bolen  as  his  agent, 
on  October  14,  1909,  purchased  Krebs*  inter- 
est in  the  options  on  lands  owned  by  Karnes 
and  others,  in  which,  for  purposes  hereafter 
explained,  Blankenship  previously  pretended 
to  assign  his  interest  to  Krebs,  although  he, 
in  fact,  still  retained  a  half  interest,  being 
the  only  interest  he  really  had  therein  prior 
to  his  assignment  As  an  inducement,  Bolen 
informed  Krebs  that  he  had  a  purchaser, 
whose  name  he  declined  to  disclose,  who 
would  buy  the  firm  property,  but  would  not 
pay  the  consideration  theretofore  named  by 
the  partners.  Krebs  declined  to  deal  with 
Bolen  at  that  time,  because,  as  conceded,  he 
had  given  to  one  Anderson  an  option  to  buy 
the  lands  at  the  rate  of  $55  per  acre.  At  the 
expiration  of  the  Anderson  option,  Bolen  re- 
newed the  effort  to  deal  with  Krebs,  and 
again  failed.  But  later  be  and  Blankenship 
together  succeeded  in  persuading  Krebs  to 
assign  his  interest  to  Bolen,  provided  Bolen's 
purchaser  accepted  the  property.  If  he  did 
accept,  the  purchaser  thus  secured  was  to 
execute  a  note  for  $6,000  to  each  of  the  part- 
ners, Blankenship  agreeing  at  the  same  time 
to  assign  to  Bolen  his  interest  upon  the  same 
term  and  conditions;  and  the  notes  were 
later  executed  by  Bolen,  and  not  by  his  par- 
chaser.    For  his  services  in  efledting  the.  as- 
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slgnment  of  Erebs'  interest,  Bolen  was  paid 
$1,000  by  Blankenship;  or,  what  is  the  same 
in  effect,  Blankenship  offered  to  pay  $6,000 
for  Krebs'  interest,  with  the  understanding 
that,  if  Bolen  secured  the  interest  for  less, 
he  was  to  have  the  difference. 

The  terms  of  the  agreement  thus  made  by 
Krebs,  Blankenship,  and  Bolen  were  by 
Krebs'  letter  communicated  to  the  law  firm 
of  Woods  &  Martin,  to  be  put  in  proper  legal 
form,  with  the  understanding  that  both  Krebs 
and  Blankenship  should  sign  it  But  Woods 
by  letter  informed  Krebs  that  it  was  not  nec- 
essary for  Blankenship  to  execute  the  paper, 
because  he  was  protected  by  some  arrange- 
ment, not  stated,  between  him  and  Bolen, 
and  Krebs  accordingly  executed  and  returned 
to  Woods  the  assignment  of  his  interest  in 
the  lands.  The  acquisition  of  Krebs'  interest, 
as  clearly  appears, .  in  fact  admitted  by 
Blankenship  and  Bolen,  was  for  the  sole  use 
and  benefit  of  Blankenship,  who  was  Bolen's 
undisclosed  purchaser ;  for,  as  soon  as  Bolen 
obtained  the  assignment  from  Krebs  and  the 
pretended  assignment  from  Blankenship,  he  at 
once  reassigned  to  the  latter  the  interests  oi^ 
both  partners. 

The  intervention  of  Bolen  being  thus  far 
successful,  Blankenship  further  enlisted  his 
services  in  securing,  first,  a  reduction  in  the 
$5,000  note  due  Krebs  under  the  Bolen  as- 
signment to  $4,500,  and,  second,  the  exchange 
of  the  note,  when  thus  reduced,  for  stocks 
owned  by  Blankenship  in  the  New  River 
Coal  Company,  the  value  of  which  was  grad- 
ually decreasing;  in  each  of  which  transact 
tions  Bolen  was  also  successful.  The  first 
he  accomplished  by  inducing  Krebs  to  be- 
lieve that  the  purchaser  secured  by  him, 
but  whose  name  he  did  not  reveal,  and  who, 
as  stated,  was  Blankenship,  declined  to  ac- 
cept 500  acres  of  the  boundary  the  sale  of 
which  he  had  secured,  because  of  some  defect 
in  the  title;  and  the  second,  by  repeated  ef- 
forts by  himself  personally  and  by  other 
influences  under  his  direction,  to  impress 
upon  Krebs  the  importance  of  the  coal  com- 
pany stock  as  a  profitable  investment. 

The  contract  of  sale  between  Blankenship 
and  Harrah,  the  existence  of  which  Blanken- 
ship at  no  time  disclosed  to  his  copartner,  and 
of  which  the  latter  had  no  knowledge,  was 
finally  consummated  by  deed  from  Blanken- 
ship and  wife  to  Harrah  dated  February  7, 
1910. 

Thus,  in  the  order  of  their  dates,  it  ap- 
pears, first,  that  on  May  29,  1909,  Krebs  and 
Blankenship  became  partners,  and  thereby 
assumed  the  obligations  imposed  by  law  upon 
those  thus  associated;  second,  that  on  Sep- 
tember 23,  1909,  after  securing  Joint  control 
of  3,300  acres  of  coal  and  timber  lands  on 
behalf  of  the  Joint  enterprise,  without  notice 
or  information  then  or  later  to  his  associate, 
Blankenship  entered  into  a  secret  sale,  by 
means  of  which,  when  finally  consummated, 
he  sought  to  obtain  and  appropriate  to  his 
own  use  large  profits,  to  the  exclusion  of  I 


Krebs;  third,  that  on  October  14,  1909, 
through  an  agent  who  declined  to  disclose 
his  principal,  he  purchased  the  interest  of 
his  associate,  who  had  no  knowledge  of  th« 
sale  of  the  partnership  property;  fourth, 
that  subsequently  the  same  partner,  by  the 
same  agency,  secured  a  material  reduction 
in  the  note  for  the  Interest  of  the  associate, 
and  its  assignment  thereafter  to  Blankenship 
in  exchange  for  stock,  which  was,  in  effect, 
only  another  method  for  the  payment  of 
Blankenshlp's  own  note  for  that  amount; 
and  fifth,  the  secret  and  final  consummation 
on  February  7,  1910,  of  the  clandestine 
agreement  of  sale  of  the  partnership  prop- 
erty entered  into  between  Blankenship  and 
Harrah  on  September  23,  1909.  These  are 
the  transactions  of  which  Krebs  complains, 
and  the  cancellation  of  which  he  seeks  by  his 
bill,  because  procured  by  fraud  and  deception 
practiced  by  his  associate  and  by  Bolen  act- 
ing for  him. 

Were  these  transactions  fraudulent?  As 
early  as  McMahon  v.  McCleman,  10  W.  Va. 
419,  this  court  said:  "It  Is  a  violation  of 
good  faith  for  any  partner  to  stipulate 
clandestinely  with  third  persons,  for  any 
private  and  selfish  advantage  and  benefit 
to  himself  exclusive  of  the  partnership;  for 
all  the  partnership  property  and  partnership 
contracts  should  be  managed  for  the  equal 
benefit  of  all  partners,  according  to  their 
respective  interests  and  shares  therein.  If, 
therefore,  any  one  partner  should  so  stipu- 
late clandestinely  for  any  private  advantage 
or  benefit  of  himself  to  the  disadvantage,  or 
in  fraud,  of  his  partners,  he  will,  in  equity, 
be  compelled  to  divide  such  gains  with 
them.*'  Hie  same  doctrine  is  enunciated  in 
the  later  decisions  of  this  court,  in  those  of 
other  states,  and  in  the  text-books  discuss- 
ing the  obligations  of  partners  in  their  deal- 
ings with  each  other  and  with  the  common 
property.  Dorr  v.  Dewing,  36  W.  Va.  466. 
477,  15  S.  B.  93;  McKlnley  v.  Lynch,  58  W. 
Va.  44,  51  S.  E.  4;  Thorne  v.  Brown,  63  W. 
Va.  603,  60  S.  E.  614 ;  Fouse  y.  SheUey,  64 
W.  Va.  425,  63  S.  E.  208 ;  Yost  v.  Critcher, 
112  Va.  870,  72  S.  B.  594;  Miller  v.  Fer- 
guson, 107  Va.  249,  57  S.  E.  649,  122  Adl  St 
Rep.  840,  13  Ann.  Caa  138 ;  White  y.  Jouett 
147  Ky.  197,  205,  144  S.  W.  55 ;  30  Cyc.  438, 
454. 

[2]  Ekich  partner  occupies  a  dual  relation: 
he  is  a  trustee  in  respect  to  his  dealings  vrith 
the  firm  assets,  and  a  cestui  que  trust  in 
respect  to  the  dealings  of  his  copartner  with 
the  assets.  Out  of  this  dual  relation  arises 
the  reciprocal  duty  on  the  part  of  all  the 
partners  to  refrain  from  aU  concealment  in 
their  transactions  affecting  the  community 
interests;  and,  if  any  one  or  more  of  them, 
by  fraud  or  concealment,  derive  a  benefit 
to  the  exclusion  of  his  associates,  eqalty  will 
treat  the  offender  as  a  trustee  for  the  firm, 
and  compel  him  to  account  to  it  MeKinley 
V.  Lynch,  supra. 

[3-6]  As  said  in  Dorr  t.  Dewing,  supra: 
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"Partners,  In  their  dealings  with  each  other, 
are  expected  and  required  to  use  ♦  ♦  ♦ 
the  most  scrupulous  good  faith" — a  rule 
which,  according  to  the  "facts  of  this  case, 
Blankenship  sedulously  ignored,  not  only 
in  the  consummation  of  the  contract  with 
Harrah,  hut  also  in  his  dealings  with  Krebs. 
He  designedly  withheld  from  the  latter  any 
knowledge  whatever  of  the  sale  of  the  social 
assets  to  Harrah,  for  the  plainly  manifest 
purpose  of  acquiring  large  profits,  to  the 
equally  manifest  prejudice  of  Krebs.  With- 
out such  concealment  and  duplicity,  it  may 
reasonably  be  inferred,  in  view  of  the  cir- 
cumstances appearing  in  the  record,  he  could 
not  thus  have  secured  the  interests  of  his 
copartner.  "One  partner  must  make  a  frank 
and  honest  disclosure  to  another  of  all 
knowledge  from  which  a  sound  judgment 
may  be  formed  as  to  the  value  of  an  inters 
est  acquired  by  the  former  from  the  latter." 
Yost  V-  Critcher,  supra.  Wheie  a  partner 
attempts  unfairly  to  acquire  a  gain  at  the 
expense  of  his  copartner,  he  commits  a 
breach  of  faith,  for  which  the  law  gives  an 
action  to  the  defrauded  partner.  White  v. 
Jouett,  147  Ky.  107, 144  S.  W.  55.  A  partner 
cannot  obtain  a  private  advantage  to  the 
prejudice  of  his  copartners.  He  is  bound  in 
all  transactions  affecting  the  partnership  to 
do  his  best  for  the  common  body,  and  to 
share  with  his  copartners  any  benefit  which 
he  may  have  been  able  to  obtain  from  other 
people  and  in  which  the  firm  is,  in  honor 
and  conscience,  entitled  to  participate.  2 
Lindley  on  Partn.  572;  30  Qyc.  438,  454; 
Story  on  Partn.  174,  178;  Mitchell  v.  Reed, 
61  N,  Y.  125,  19  Am.  Rep.  252;  Kimberly 
V.  Arms,  120  U.  S.  612,  9  Sup.  Ct  355,  32 
L.  Ed.  764;  Henson  v.  Byrne  (Tex.)  41  S. 
W.  494. 

To  exonerate  himself  from  Bolen's  state- 
ments to  Krebs,  Blankenship  says  he  did  not 
authorize  Bolen  as  agent  to  mislead  or  de- 
ceive Krebs.  But  the  liability  of  a  principal 
for  the  fraud  of  his  agent,  acting  within  the 
apparent  scope  of  his  authority,  is  now  gen- 
erally recognized.  Clark  &  Skyles  on 
Agency,  §  507 ;  Travis  v.  Claiborne,  5  M)unf . 
(Va.)  438;  Bank  v.  Furniture  Co.,  57  W.  Va. 
625,  50  S.  E.  880,  70  L.  R.  A.  312. 

But  Blankenship  attempts  to  extricate 
himself  from  the  effects  of  the  conduct  im- 
puted to  him,  and  in  the  main  admitted  by 
him,  on  the  ground  that  he  and  Krebs  ad- 
justed all  matters  between  them  subsequent 
to  February  7,  1910,  the  date  of  the  convey- 
ance to  Harrah,  at  which  time  Krebs,  as  he 
contends,  had  knowledge  of  that  conveyance. 
But  he  admits  that  the  settlement  included, 
and  that  he  and  Krebs  discussed,  only  the 
matters  relating  to  the  note  which  Bolen's 
purchaser  was  to  execute  to  Krebs,  but 
which  Bolen  In  fact  did  execute,  and  the  as- 
signment by  Blankenship  to  Krebs  of  the 
New  River  Company  stock  in  exchange  for 
that  note.  While  Krebs  admits  he  saw  in 
the  Raleigh  Register  a  flamboyant  headline, 


announcing  a  sale  by  Blankenship  to  Harrah 
of  a  large  acreage  of  real  estate  from  which 
large  profits  would  accrue  to  Blankenship, 
he  denies  that  he  then  knew  or  had  any  in- 
formation that  the  sale  so  announced  was 
effected  through  Blankenship's  contract  with 
Harrah  made  September  23,  1909.  Even  at 
the  settlement  on  which  Blankenship  relies, 
the  latter  refused  to  confirm  the  newspaper 
article,  •  though  asked  by  Krebs  if  it  were 
true.  He  did  not  then  or  subsequently  ad- 
vise Krebs  that  the  sale  stated  by  the  Regis- 
ter was  made  in  pursuance  of  such  contract 
It  Is  true  Bolen  confirmed  the  sale  at  that 
time,  but  Blankenship  was  unwilling  even 
then  to  admit  it  Under  these  circumstances, 
Blankenship  cannot,  with  any  reasonable 
degree  of  propriety,  urge  this  settlement  in 
exoneration  of  and  as  an  excuse  for  his  con- 
duct towards  his  copartner. 

[7]  Nor  do  the  facts  detailed,  even  If  ad- 
mitted, warrant  application  of  the  doctrine 
of  estoppel,  as  Blankenship  claims,  because 
he  suffered  no  injury,  and  did  not  change  his 
situation  to  his  prejudice,  both  of  which  are 
essential  in  order  to  effect  an  estoppel.  To 
bind  one  by  estoppel  from  conduct,  he  must 
have  reasonable  ground  to  anticipate  that 
another  will  change  his  position,  or  in  some 
way  act  on  the  faith  of  it  to  his  detriment, 
or  alter  his  position  to  his  prejudice.  Mul- 
lins  V.  Shrewsbury,  60  W.  Va.  694,  55  a  B. 
736 ;  Terry  v.  McClung,  104  Va.  599,  52  S.  B. 
355.  Again,  Blankenship  relies  on  state- 
ments by  Krebs  to  witnesses  examined  on 
behalf  of  the  defendant,  to  the  effect  that 
Krebs  knew  Blankenship  conveyed  the  lands 
to  Harrah  pursuant  to  the  terms  of  the  Sep- 
tember agreement,  and  stated  that  he  was 
satisfied  with  the  amount  he  received  out  of 
the  transaction.  These  statements  Krebs  de- 
nies. That  he  did  not  know  of  the  Harrah 
contract  by  his  partner  is  substantially 
proved.  Blankenship  admits  he  did  not  give 
him  any  information  touching  it,  and  that 
the  contract  itself  bound  him  and  Harrah  to 
secrecy — an  obligation  sedulously  observed, 
so  far  as  otherwise  appears  from  the  record. 
The  purpose  of  the  secrecy  thus  enjoined 
both  the  contracting  parties  seek  to  explain 
by  saying  that,  if  the  contract  had  been 
known,  the  effort  to  increase  the  acreage  and 
obtain  rights  of  way  at  a  reasonable  price 
would  have  been  defeated.  But,  even  if 
this  were  the  real  purpose,  it  did  not  excuse 
Blankenship  in  withholding  information, 
from  his  copartner.  He  cannot,  by  contract 
with  a  third  person,  exonerate  himself  from 
the  discharge  of  the  legal  obligations  due  hia 
associate. 

Blankenship  further  contends  that  Krebs' 
participation  in  the  profits  accruing  from  the 
sale  to  Harrah,  if  allowable  under  any  view 
of  the  case  as  presented,  is  limited  to  the 
acreage  controlled  by  the  firm  on  August  21, 
1909,  when  Blankenship  claims  to  have  as- 
signed his  interest  to  Krebs,  or,  at  least,  by 
the  acreage  held  by  the  firm  on  October  14, 
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1909,  when  both  partners  assigned  their  in- 
terests to  Bolen,  under  the  conditions  hereto- 
fore detailed ;  and.  that  Krebs  is  not  entitled 
to  share  in  the  profits  realized  on  any  lands 
subsequently  optioned  by  Blankenship  and  in- 
cluded in  the  deed  to  Harrah.  It  is  true 
that  on  the  former  date  Blankenship  pre- 
tended to  be  solicitous  about  the  prospects  of 
a  sale  of  the  property  under  the  firm's  con- 
trol, and  of  the  firm's  ability  to  renew  certain 
options,  the  time  limit  of  which  was  then 
about  to  expire,  but  he  declined  to  assume  the 
liability  incident  to  the  acceptance  of  the 
propegrty,  lest  he  should  thereby  injuriously 
affect  his  credit  and  endanger  his  solvency. 
But  Krebs  assured  him  of  his  willingness  to 
assume  the  liability,  because,  as  he  did  not 
own  much  property,  he  could  not  be  seriously 
endangered.  Blankenship,  however,  did  in 
fact  advance  one-half  of  the  funds  necessary 
for  that  purpose,  when  Krebs  indicated  his 
willingness  to  bear  tiie  whole  burden,  and 
whereby  they  saved  for  the  firm,  as  Ejrebs 
evidently  understood,  the  property  on  which 
the  option  limit  was  about  to  expire.  But  it 
is  apparent  that  this  acceptance  was  not  for 
the  purpose  of  terminating  the  relation  then 
existing  between  Krebs  and  Blankenship,  as 
claimed  by  the  latter,  but  that  it  was,  on  the 
contrary,  in  furtherance  of  the  partnership 
puiposes  and  Interests.  This  transaction, 
therefore,  cannot  be  deemed  a  consent  by 
either  of  them  to  a  termination  of  the  rela- 
tion. 

But  Blankenship  seeks  to  enforce  the  view 
that  Ithis  transaction  did  have  that  effect, 
and  that  the  partners  so  treated  it,  because, 
as  he  claims,  neither,  of  them  thereafter  did 
anything  to  promote  the  joint  enterprise, 
and  therefore  treated  the  relation  as  ter- 
minated. However,  the  only  reason  upon 
which  to  base  that  assumption  is  that,  sub- 
sequent to  the  transaction,  Krebs  did  not  ad- 
vance any  further  funds  with  which  to  se- 
cure either  original  or  renewal  options.  But 
he  says  he  was  not  requested  to  make  fur- 
ther advancements,  and,  in  fact,  that  he  did 
not  know  other  advancements  were  require- 
ed,  but  that  he  was,  during  that  time,  ready 
and  willing  to  furnish  whatever  money  was 
necessary  for  either  of  these  purposes. 

Again,  that  act  cannot  properly  be  con- 
strued as  a  dissolution  of  the  llrm^  unless  it 
was  understood  and  agreed  that  it  should 
have  that  effect,  of  which  there  is  no  proof. 
Scrupulous  observance  of  his  duties  and  legal 
obligations  to  his  partner  required  Blanken- 
ship to  Inform  Krebs  that  he  (Blankenship) 
construed  the  August  transactions  as  finally 
terminating  the  relation  theretofore  existing 
between  them,  before  he  undertook  to  effect  a 
sale  to  Harrah  of  the  coal  and  coal  lands, 
in  which  he  and  Krebs  were  Jointly  interest- 
ed, under  negotiations  begun  within  less  than 
a  month  subsequent  to  August  21st,  which 
solmlnated  la  the  contract  of  September  23d. 
In  Tlew  of  the  authorities  cited,  that  was  his 


reasonable  dut^,  and  one  the  ylolation  of 
which  cannot  now  Inure  to  his  benefit 

Nor  is  Blankenshlp's  contention  in  respect 
to  the  effect  of  the  transaction  on  Octobtf 
14,  1909,  tenable  either  on  reason  or  author- 
ity. On  reason,  because  it  Is  against  every 
reasonable  presumption  that,  had  Krebs 
known  of  the  sale  of  the  partnership  prop- 
erty to  Harrah,  he  would  have  assented  to 
engage  in  any  transaction  prejudicial  to  his 
Interests  subsequent  to  that  date.  In  fact, 
Blankenship's  contention  is  contrary  to  every 
such  presumption. 

The  authorities  hold  that,  where  one  part- 
ner enters  Into  a  contract  without  the  knowl- 
edge of  his  copartner.  In  order  to  secure  an 
advantage  from  the  enjoyment  of  which  he 
attempts  to  exclude  his  partner,  by  a  pre- 
tended termination  of  the  partnership  rela- 
tion, the  court  will  declare  the  transaction 
a  breach  of  the  duty  Imposed  by  law  whereby 
each  partnei  is  required  to  act  in  the. utmost 
good  fal£h  toward  his  associate;  and  that  the 
offending  partner  will  be  charged  with  rela- 
tion to  his  contract  as  trustee  of  the  Ann. 
Or,  conceding  his  action  In  the  dissolatloB 
of  the  partnership  to  have  been  effective,  the 
court  will  still  require  him  to  respond  in  dam- 
ages to  the  complainant,  the  damages  to  be 
measured  by  the  profits  realized  on  the  con- 
tract Williamson  v.  Monroe  (C.  O.)  101  Fed. 
822.  If  a  partner  secures  in  his  own  name 
a  contract  which  his  legal  obligation  to  his 
copartner  required  him  to  take  in  the  part- 
nership name,  without  disclosing  sufficient 
and  satisfactory  reasons  therefor,  or  for  any 
other  reason  affecting  his  copartner,  which 
he  did  not  fully  disclose  to  the  latter,  equity 
will  decree  such  contract  to  have  been  taken 
on  behalf  of  and  for  the  benefit  of  the  part- 
nership. Miller  v.  O'Boyle  (O.  C.)  89  Fed,  140. 
If  in  a  Joint  enterprise  to  buy,  improve,  sell, 
and  convey  lands  one  of  the  several  persons 
interested,  acting  on  information  received 
pending  and  by  reason  of  the  partnership  re- 
lations, forms  the  purpose  to  purchase  and 
secretly  does  purchase  the  same  property, 
and  thereby  derives  a  profit,  he  will  be  re- 
quired in  equity  to  account  therefor  to  his 
partner.  Edwards  v.  Johnson,  90  S.  G.  90. 
72  S.  IB.  638.  After  defining  the  duties  de- 
volving upon  partners  in  their  relations  to 
each  other  and  to  the  firm.  Story  on  Partner 
ship,  §  173,  says:  "Every  known  deviation 
from  and  every  excess  in  the  exercise  of  such 
rights,  powers,  authorities  and  acts,  which 
produce  any  loss  or  injury  to  the  partnership, 
to  that  extent  are  to  be  borne  by  the  partner 
who  occasions  the  loss  or  injury ;  he  is  bound 
to  Indemnify  the  other  partners  therefor." 
See,  also,  McMahon  v.  McClernan,  supra. 
Though  a  partnership  may  terminate,  either 
by  the  expiration  of  the  time  limit  fixed 
therefor  or  by  acts  of  the  copartners,  the 
members  are  not  thereby  absolved  from  lia- 
bility or  discharged  from  the  duties  Imposed 
upon  them  by  virtue  »f  that  relation.  These 
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liabilities  and  dutlM  continae  until  a  final 
adjustment  and  settlement  of  tbe  partner- 
ship affairs  is  had.  FUbrun  t.  Ivers,  92  Mo. 
388,  4  S.  W.  674.  The  court  holds,  in  KU- 
bourn  y.  Latta,  5  Mackey  (D.  C.)  304,  60  Am. 
Rep.  377,  that  a  partner  who  secretly  receives 
profits  out  of  a  transaction  which  ought  to 
have  been  a  partnership  transaction  violates 
the  trust  relation,  and  therefore  should  ac- 
count to  the  firm  for  the  profits  thus  realized 
by  him.    30  Cyc.  454* 

There  is  also  another  feature  of  these  deal- 
ings which  seems  to  indicate  a'  purpose  to 
obscure,  if  not  prevent,  the  ascertainment  of, 
the  exact  amount  of  profits  to  accrue  from 
the  sale  to  Harrah.  While  the  contract  is 
for  a  sale  and  purchase  of  3,300  acres,  it  im- 
plies an  acreage  in  excess  of  that  quantity, 
but  not  at  any  definite  price  per  acre,  payable 
to  Blankenship.  He  agreed  to  assist  Harrah 
"in  securing  any  adjacent  property  he  n^ay 
want,"  for  which  he  **is  to  be  paid  his  expens- 
es and  a  reasonable  amount  for  his  time,  for 
such  work."  Blankenship's  deed  to  Harrah, 
however,  conveys  4,543.1  acres,  in  considera- 
tion of  $227,156,  an  exact  multiple  of  the 
quantity  conveyed  by  the  rate  per  acre  stated 
as  consideration  for  the  3,300  acres.  Where- 
fore, the  conclusion  is  warranted  that  Blank- 
enship did  not  limit  his  services  to  assistance 
In  the  acquisition  of  the  excess  acreage  for 
which,  according  to  the  express  terms  of  the 
Harrah  contract,  he  was  to  receive  expenses 
and  a  reasonable  compensation,  but  that  he 
became  the  real  purchaser  and  the  real  gran- 
tor of  the  excess,  either  under  cover  of  the 
clause  quoted  or  by  a  new  agreement  in  lieu 
of  that  clause,  or  by  a  construction  thereof 
previously  understood  between  him  and  Har- 
rah, for  a  purpose  readily  explainable  in 
view  of  the  transactions  heretofore  detailed. 
What  profits  Blankenship  received  from  the 
excess  acreage  depends,  of  course,  on  the 
amount  paid  by  him  to  those  from  whom  he 
purchased.  This  sum  so  paid  is  perhaps  as- 
certainable, and  should  be  ascertained,  from 
the  record  as  it  now  stands.  Whether  the 
record  discloses  facts  sufficient  for  the  pur- 
pose of  a  reasonably  accurate  ascertainment 
of  the  profits  thus  accruing,  if  any,  we  have 
made  no  effort  to  determine ;  because,  in  any 
•vent,  in  view  of  what  has  been  said,  the 
ease  must  be  remanded  for  the  settlement  of 
all  the  partnership  accounts,  including  the 
profits  on  the  entire  acreage  conveyed  to 
Harrah,  provided  Blankenship  received  prof- 
its in  excess  of  a  reasonable  compensation 
and  exi)enses  on  the  quantity  of  land  convey- 
ed above  8,300  acres,  Krebs  to  account  for 
the  money  or  its  equivalent  received  by  him 
from  Bolen  and  Blankenship. 

We  therefore  reverse  the  decree  of  the  cir- 
cuit court  entered  December  7,  1911,  cancel 
the  assignments  by  Krebs  to  Bolen  and  by 
Bolen  to  Blankenship,  and  remand  the  cause, 
for  further  proceedings  therein  according  to 


the  principles  herein  announced,  and  other- 
wise according  to  the  prindplee  jgoyeming 
courts  of  equity. 

(78  W.  Va.  551) 
WETHERBD  v.  CONRAD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  27,  1914.) 

(Syllabus  hy  the  Court.) 

t,  DowEB  (8  49*)— Husband  and  Wife  (J  15*) 
—Conveyance  by  Wife— Effect. 

A  wife,  by  joining  her  husband  in  a  deed 
coHvejing  land,  duly  acknowledged  by  her, 
thereby  not  only  releases  her  contingent  right 
of  dower,  but  passes  to  the  grantee  all  right 
and  title  which  she  then  had  to  any  part  of  the 
land  granted; 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent  Dif.  II  154-174;  Dec  Dig.  I  49;*  Hus- 
band and  Wife.  Cent  Dig.  §§  13.  16,  37,  84, 
90^^,  283;    Dec.  Dig.  (  16.*] 

2.  Deeds  (§  140*)  —  Constbuction  —  Excep- 
tions—Husband  AND  Wife. 

A  deed  by  a  husband  and  wife  granting 
several  tracts  of  land,  describing  them  by  refer- 
ence to  the  recorded  deeds  by  which  the  hus- 
band acquired  title,  and  containing  an  excep- 
tion of  "so  much  of  said  several  tracts  •  •  • 
as  has  heretofore  been  granted  and  conveyed 
away,*'  will  not  be  construed  as  excepting  the 
whole  of  any  tract  which  the  husband  had  con- 
veyed to  a  trustee  for  his  wife,  but  which  was 
unknown  to  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  i§  453,  454,  460-462;   Dec  Dig.  f  140.*] 

3.  Deeds  (§  86*)  —  Bxcobd  —  Destbugtion  of 
Record. 

A  grantee,  who  deposits  his  deed  with  tlie 
clerk  of  the  county  court  for  recordation,  is 
thereby  protected  under  the  recording  act 
Even  though  the  record  may  be  thereafter  de- 
stroyed, it  does  not  cease  to  be  notice  to  those 
intended  to  be  thereby  affected. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  {  226;  Dec.  Dig.  §  86.*] 

4.  Appeal  and  Erbob  (§  1009*)— Finding  or 
Chancellob— Conflicting  Evidence. 

This  court  will  not  reverse  the  finding  of 
the  chancellor  below  on.  a  doubtful  question  of 
fact 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec  Dig.  | 
1009.*] 

(Additional  Hytlahus  by  Editorial  Staff.) 

5.  Evidence  (|  ^70*)— Deeds— Reoobd—Oeb- 
tifigatb  op  Cusbk. 

The  certificate  of  the  clerk  of  the  county 
court  admitting  a  deed  to  record  is  sufficient 
evidence  of  recordation,  in  the  absence  of  proof 
attacking  its  genuineness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1538.  1559,  1560,  1562-1578, 
1592 ;  Dec.  Dig.  (  3*0.*] 

Appeal  from  Circuit  Court,  Webster  County. 

Action  by  P.  B.  Wetbered  against  B.  C 
Conrad  and  others.  Judgment  for  plaintUft 
and  certain  defendants  appeal.    Affirmed. 

Haymond  &  Fox,  of  Sutton,  for  appellants. 
W.  S.  Wysong,  of  Webster  Springs,  and  W. 

6.  Bennett,  of  Weston,  for  appellee. 

WILLIAMS,  J.  By  deed  dated  the  28tli 
day  of  May,  1907,  B.  C.  Conrad  and  M.  J. 
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Conrad  his  wife  conveyed  to  P.  B.  Wethered 
a  number  of  tracts  of  land,  redtlng  a  cash 
consideration  of  $6,000.  The  deed  on  Its  face 
appears  to  be  an  absolute  conveyance  In  fee, 
but  is  admittedly  a  mortgage.  On  the  same 
date  there  was  executed  between  said  Con- 
rad and  Wethered  a  separate  writing,  agree- 
ing that  the  deed  was  Intended  as  a  mort- 
gage, and  that  it  was  given  to  secure  the  pay- 
ment of  $2,145.13  that  day  loaned  by  Weth- 
ered to  Conrad,  and  to  secure  any  addition- 
al loans  or  advancements  that  might  there- 
after be  made.  Wethered  thereafter  In- 
dorsed notes  for  Conrad,  which  he  had  to  pay 
and  also  paid  some  Judgments  against  him, 
amounting  In  all,  with  Interest,  to  over 
$6,000.  Wethered  then  brought  this  suit  to 
foreclose  the  mortgage.  Conrad  answered 
the  bill,  denying  that  he  had  title  to  the 
three  following  tracts,  which  were  described 
In  the  conveyance,  viz.,  20  acres,  36%  acres, 
and  8  acres  and  18  poles,  and  averred  that 
his  wife,  M.  J.  Conrad,  was  the  owner  In 
fee  of  those  tracts  by  virtue  of  a  deed  which 
he  had  made  to  Darius  Conrad,  trustee  for 
her,  on  the  9th  of  August,  1879.  Plaintiff 
thereupon  amended  his  bill,  making  said  trus- 
tee and  Mary  J.  Conrad  parties  to  the  suit 
Mrs.  Conrad  answered  the  amended  bill,  aver- 
ring her  ownership  of  the  said  three  tracts, 
and  denied  that  It  was  her  purpose.  In  sign- 
ing the  deed  from  herself  and  husband  to 
Wethered,  to  convey  said  lots,  and  denied  the 
charges  of  fraud  made  against  her  in  the 
amended  bill.  On  the  16th  of  February,  1910, 
the  cause  was  argued  by  counsel  and  submit- 
ted "for  hearing  for  all  puri>ose8,"  as  the  or- 
der states,  and  the  court  took  time  to  con- 
sider. On  the  2d  of  July,  1910,  a  decree 
was  made  upon  pleadings  and  proof  holding 
that  the  deed  of  May  28,  1907,  was  designed 
by  both  of  the  grantors  therein  and  by  the 
grantee  to  be  a  mortgage  securing  a  sum, 
or  sums,  of  mon^  advanced  or  loaned  to  the 
said  B.  C.  Conrad  and  Mary  J.  Conrad,  or 
to  either  of  them  alone,  and  that  the  amount 
thus  loaned  or  advanced  constituted  a  lien 
upon  the  real  estate  granted  by  said  deed. 
The  court  further  held  that  the  mortgage 
was  unaffected  by  the  claim  of  tltie  set  up 
by  Mary  J.  Conrad  to  the  aforesaid  three 
lots,  and  that  she  "take  nothing  under  th^ 
said  purported  deed  from  B.  C.  Conrad  to 
Darius  Conrad,  trustee,  as  against  the  said  P. 
B.  Wethered,  In  so  far  as  he  shall  hold  un- 
der the  deed  to  him  so  herein  decreed  to  be 
a  mortgage."  The  decree,  however,  did  not 
determine  all  the  principles  of  the  cause,  even 
as  they  affect  Mary  J.  Conrad.  Whether  the 
land  claimed  by  her  was  subject  to  the  liens 
of  certain  Judgments,  averred  In  the  bill  to 
have  been  recovered  by  certain  defendants 
therein  named  against  B.  C.  Conrad,  was  left 
undetermined;  neither  was  It  determined 
for  what  amount  the  land  was  liable.  There- 
fore the  point  made  In  brief  of  coimsel  that 
that  decree  was  appeklable,  and,  not  being 
appealed  from  In  time  by  Mary  J.  Conrad, 


the  appeal  as  to  her  should  be  dismissed,  is 
not  well  taken.  "The  provision  of  the  stat 
ute  authorizing  appeals  to  this  court  in  chan- 
cery causes,  wherein  there  Is  a  decree  *ad- 
Judlcatlng  the  principles  of  the  cause,'  au- 
thorizes such  appeal,  only  where  the  decree 
appealed  from  adjudicates  all  the  controver- 
sies between  the  parties  raised  by  the  plead- 
ings or  otherwise  in  the  cause."  HiU  v.  Als 
et  al.,  27  W.  Va.  215.  By  the  same  decree 
the  cause  was  referred  to  a  commissioner  to 
ascertain  the  value  of  the  lands  conveyed 
by  Conrad  to  Wethered,  the  amount  of  liens 
thereon,  together  with  their  dignities  and  pri- 
orities, and  whether  the  lands  would  rent  for 
enough  In  five  years  to  discharge  them.  The 
commissioner  completed  and  filed  his  report, 
and  exceptions  were  taken  to  ft,  but  the 
court  without  passing  upon  them,  recommit- 
ted the  cause,  on  the  16th  of  February,  1911, 
with  the  same  directions  as  were  previously 
given.  Upon  the  commissioner's  second  re- 
port, and  exceptions  taken  thereto  by  Mary 
J.  Conrad,  the  case  was  again  heard  on  the 
11th  of  November,  1911.  The  exceptions 
were  overruled,  and  a  final  decree  made,  ad- 
judicating the  liens,  and  appointing  a  com- 
missioner to  sell  the  lands  If  the  liens -were 
not  paid  within  30  days.  EYom  that  decree  B. 
C.  Conrad  and  his  wife,  Mary  J.  Conrad, 
have  applied. 

[1]  Assuming,  for  the  present,  tliat  Mrs. 
Conrad  was  in  fact  the  owner  of  tlie  three 
tracts  in  question,  did  the  deed  to  Wethered 
operate  as  a  conveyance  of  her  titie?  Her 
counsel  insist  that  the  deed  shows  clearly 
that  there  was  no  Intention  to  convey  her 
land,  but  only  the  land  owned  by  B.  C.  Con- 
rad. The  granting  clause  of  the  deed  is  as 
follows:  'The  said  B.  C.  Conrad,  and  Mary 
J.  Conrad,  his  wife,  do  grant  and  convey 
unto  the  said  P.  B.  Wethered,  with  covenants 
of  general  warranty,  those  certain  lots,  tracts 
or  parcels  of  land  situate,  lying  and  being 
in  the  district  of  Fork  Lick,  in  the  count}' 
of  Webster,  state  of  West  Virginia,  on  the 
waters  of  Black  Fork  of  Elk  river,  adjacent 
to  the  town  of  Webster  Springs,  and  more 
particularly  bounded  and  described  as  fol- 
lows.'* The  several  tracts  are  then  taken 
up  in  order  and  described  by  giving  tbe 
quantity  of  land  in  each,  and  by  reference 
to  the  several  deeds  by  which  B.  C.  Conrad 
acquired  titie,  and  the  deed  book  and  page 
where  recorded.  The  granting  clause  shows 
that  Mary  J.  Conrad  was  as  much  a  party 
grantor  as  her  husband.  The  deed  does  not 
Indicate  that  the  purpose  of  her  Joining  her 
husband  in  executing  it  was  simply  to  re- 
lease her  contingent  right  of  dower.  It  pass- 
ed all  the  right  and  titie  which  she  then 
had  to  any  of  the  land  granted.  That  section 
6,  chapter  73,  Code  (1906),  gives  such  effect 
to  her  deed  is  too  plain,  we  think,  to  admit 
of  question.  It  was  expressly  decided.  In 
RolUns  V.  Menager,  22  W.  Va.  461,  that  the 
deed  of  a  married  woman,  properly  acknowl- 
edged and  recorded,  has  the  effect  **tD  pass 
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from  her  and  her  representatives  all  right, 
title,  and  interest  of  every  nature,  which  at 
the  date  of  the  deed  of  trust  she  may  have  in 
any  real  estate  conveyed  thereby,  as  effec- 
tually as  if  she  were  at  the  date  of  the  deed 
of  trust  an  unmarried  woman."  And  it  has 
been  since  held  by  this  court,  in  Morgan  v. 
Snodgrass,  49  W.  Va.  387,  38  S.  B.  695,  that 
recordation,  even  before  the  amendment  of 
the  statute  by  chapter  23,  Acts  1891,  was  not 
necessary  to  make  the  wife's  deed  good  be- 
tween the  parties  to  it,  notwithstanding  it 
was  thought  by  many  good  lawyers,  prior  to 
that  decision,  that  recordation  was  essential 
to  complete  the  wife's  deed.  As  further  evi- 
dence of  an  intention  to  grant  all  the  tracts 
described  in  the  deed,  whether  owned  by  the 
husband  or  by  the  wife,  the  deed  contains 
this  additional  descriptive  clause:  "To  all 
of  the  aforesaid  deeds  above  referred  to 
made  and  executed  unto  the  said  B.  C.  Con- 
rad as  aforesaid,  dated  and  recorded  in 
said  county  clerk's  oflfloe  of  Webster  county, 
West  Virginia,  as  aforesaid,  reference  is 
here  specially  made  for  a  more  particular 
and  complete  description,  of  the  land  and 
premises  hereby  conveyed." 

[2]  Appellants  rely  upon  the  following  ex- 
ception in  the  deed  to  show  that  the  lots 
claimed  by  Mrs.  Conrad  were  not  intended 
to  be  granted,  and  were  excepted  from  its 
operation,  viz.:  "But  there  is  expressly  ex- 
cepted and  reserved  from  this  conveyance, 
and  from  the  operation  thereof  so  much 
of  the  said  several  tracts,  lots,  or  parcels 
of  land  aforesaid  as  has  heretofore  been 
granted  and  conveyed  away  by  the  said  B.  C. 
Conrad  as  shown  by  deeds  of  record  in  said 
county  clerk's  office,  the  intent  and  purpose 
of  this  conveyance  and  deed  being  to  grant 
and  convey  unto  the  said  P.  B.  Wethered  that 
portion  and  quantity  of  all  the  aforesaid  sev- 
eral lots,  tracts,  or  parcels  of  land  now  own- 
ed by  the  said  B.  C.  Conrad."  This  excep- 
tion, however,  is  not  of  any  entire  tract,  but 
only  of  such  portion  thereof  as  may  have 
been  previously  conveyed.  The  tracts  are  not 
described  by  metes  and  bounds,  and  refer- 
ence to  the  deeds  whereby  Conrad  got  title 
was  made  for  such  description ;  and,  but  for 
the  exception,  the  description  by  reference 
to  those  deeds  would  have  been  inaccurate, 
for  it  appears  that  B.  C.  Conrad  had  convey- 
ed away  a  number  of  small  lots  of  land  out 
of  some  one  or  more  of  the  tracts  described 
in  the  deed.  But  none  of  them  was  taken 
from  any  one  of  the  three  tracts  in  ques- 
tion. It  is  therefore  clear  that  the  excep- 
tion was  intended  to  apply  only  to  parts 
of  tracts  and  not  the  whole  of  any  tract  If 
it  had  been  intended  to  except  the  whole  of 
a  tract,  there  would  be  no  reason  for  men- 
tioning it  as  part  of  the  land  conveyed. 

[3]  Wjebster  county  courthouse  burned  in 
1888,  and  a  portion  of  the  records  therein 
contained,  including  Deed  Book  No.  5,  in 
which,  as  contended  by  appellants,  the  trust 
deed  made  to   Darius  Conrad*   trustee,  for 


Mary  J.  Conrad,  was  recorded,  was  de- 
stroyed. But  Wethered  insists  that  the  deed 
was  never  recorded.  Inasmuch  as  we  have 
already  decided  that  the  effect  of  Mary  J. 
Conrad's  deed  is  to  pass  to  P.  B.  Wethered 
whatever  title  she  had,  for  the  purpose  of 
securing  the  money  loaned  and  to  be  loaned, 
as  provided  by  the  separate  writing  between 
B.  G.  Conrad  and  said  Wethered,  the  fact  of 
recordation  would  not  be  material  were  it 
not  for  the  additional  fact  that  other  credi- 
tors of  B.  C.  Conrad  are  claiming  liens  upon 
the  lots  to  which  his  wife  Is  now  asserting 
title.  A  decision  of  the  questions  is  neces- 
sary in  order  to  determine  their  respective 
rights.  The  portion  of  the  record  destroyed 
included  also  the  deeds  by  which  title  to  the 
lots  in  question  had  been  conveyed  to  B.  C. 
Conrad.  He  procured  these  deeds  to  be  re- 
recorded, pursuant  to  the  provisions  of  chap- 
ter 73A  of  the  Code,  but  he  failed  to  have 
the  aforesaid  trust  deed  re-recorded,  although 
he  had  the  original  in  his  possession.  It 
seems  to  be  well  settled  that,  if  a  grantee 
has  delivered  his  deed  to  the  recorder  at  his 
office,  he  has  done  all  the  law  requires  of 
him,  and  the  subsequent  mutilation,  or  de- 
struction, of  the  record  does  not  affect  his 
rights.  This  is  certainly  the  rule  in  the  ab- 
sence of  a  statute  making  it  his  duty  to  have 
it  re-recorded.  Chapter  73A,  providing  for 
restoration  of  burnt  and  lost  records,  does 
not  make  it  a  duty.  It  makes  it  rather  a 
privilege  than  a  duty. 

The  law  on  the  subject  is  thus  stated  in  24 
A.  &  E.  E.  L.  (2d  Ed.)  153 ;  ''A  grantee  in  an 
instrument  evidencing  a  conveyance,  to  him, 
who  has  complied  with  the  requirements  of 
the  law  in  effecting  the  record  of  the  instru- 
ment, cannot  lose  the  effect  given  to  sudi 
recordation  by  a  subsequent  destruction  of 
the  record,  as  by  fire  or  other  cause ;  and,  in 
the  absence  of  any  statutory  requirement,  he 
is  not  obliged  to  record  the  instrument  a 
second  time,  or  do  any  other  act  to  notltsr 
purchasers,  in  order  to  protect  his  rights  ac- 
quired thereunder."  The  text  is  fully  suf^ 
ported  by  the  following  cases  which  it  cites, 
and  which  we  have  examined:  Franklin  Sav- 
ings Bank  v.  Taylor,  53  Fed.  854,  4  C.  C.  A. 
55;  Paxson  v.  Brown,  61  Fed.  874,  10  O.  C. 
A.  135;  Ashburn  v.  Spivey,  112  Ga.  474,  37 
S.  E.  703;  Hyatt  v.  Cochran,  69  Ind.  436; 
Thomas  v.  Hanson,  59  Minn.  274,  61  N.  W. 
135;  6eer  v.  Missouri  Lumber,  etc.,  Co.,  134 
Mo.  85,  34  S.  W.  1099,  66  Am.  St  Rep.  489 ; 
Armentrout  v.  Gibbons,  30  Grat  (Va.)  632. 

'*Where  a  mortgagee  places  his  mortgage 
on  record,  his  rights  under  it  are  fixed,  and 
it  is  notice  for  all  time,  notwithstanding  the 
destruction  of  the  record,  and  the  mortgage 
may  be  enforced  against  a  subsequent  pur- 
chaser from  the  mortgagor,  although  he  had 
no  actual  knowledge  of  the  mortgage."  Hall 
V.  Shannon,  85  111.  473. 

To  prove  that  the  deed  had  been  recorded, 
appellants  produced  the  original  deed.  It 
bears  date  the  9th  of  August,  1879,  and  ap- 
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pears  to  hare  been  duly  acknowledged  by  ibe 
grantor  on  the  same  day.  The  certificate  of 
acknowledgment  is  admittedly  in  the  hand- 
writing of  B.  P.  Conrad  who,  as  notary  pub- 
lic, certified  it  It  also  bears  a  certificate 
dated  May  13,  1880,  admitting  the  deed  to 
record.  This  certificate  is  admittedly  in  the 
handwriting  of  the  appellant  B.  C.  Conrad 
who,  at  that  time,  was  deputy  for  his  half- 
brother  B.  P.  Conrad,  then  clerk  of  the  coun- 
ty court  of  Webster  county,  and  is  signed,  "B. 
P.  Conrad,  Clerk,  by  B.  C.  Conrad,  His  Dep- 
uty/* Indorsed  on  the  back  of  the  deed  Ib 
the  following  memoranda:  ''Admitted  for 
record  May  13,  1880.  Attest:  B.  P.  Conrad, 
Clerk."  And  Just  below  it  the  following: 
"Recorded  in  Deed  Book  5,  pp.  396-7."  Even 
though  the  deed  may  not  have  been  actually 
spread  upon  the  record,  yet  if  it  was  de- 
livered to  the  clerk  for  recordation,  it  is  re- 
garded as  having  been  recorded  from  the 
time  of  such  delivery.  See  sections  4  and  5, 
.c.  74,  Code;  also  numerous  cases  cited  in 
11  Enc.  Dig.  Va.  &  W.  Va.  Cases,  689. 

[6]  The  clerk's  certificate,  admitting  the 
deed  to  record,  would  be  sufilcient  evidence 
of  recordation,  in  the  absence  of  proof  at- 
tacking its  genuineness.  Davis  v.  Sims,  1 
Va.  Dec.  390;  Beverly  v.  Ellis,  1  Rand.  106; 
Fouse  V.  GilfiUan,  45  W.  Va.  213,  32  S.  E 
178;  and  Thomas  v.  Hanson,  59  Minn.  274, 
61  N.  W.  135. 

[4]  There  is  evidence  that  the  certificate 
and  the  memoranda  on  the  back  of  the  deed 
were  all  made  by  B.  C.  Conrad  at  a  compara- 
tively recent  date.  The  certificate  purports 
to  have  been  made  by  him,  but  made  in  the 
year  1880,  when  he  was  deputy  clerk,  and 
therefore  authorized  to  act  for  the  clerk  in 
recording  deeds.  The  first  memorandum  pur- 
ports to  be  signed  by  B.  P.  Conrad,  the  derk, 
in  person,  but  there  is  evidence  denying  that 
it  is  the  clerk's  signature.  Three  witnesses, 
who  for  many  years  had  been  familiar  with 
the  handwritings  of  both  B.  P.  and  B.  C. 
Conrad  and  had  seen  them  write,  testified 
that  both  the  certificate  of  recordation  and 
the  memoranda  on  the  back  of  the  deed  were, 
in  their  opinion,  in  B.  C.  Conrad's  handwrit- 
ing, and  were  written  at  a  comparatively  re- 
cent time,  and  not  at  the  time  the  certificate 
bears  date.  They  gave  their  reasons  for  so 
believing,  one  of  which  was  that  his  hand- 
writing had  materially  changed  since  1880. 
Two  of  those  witnesses  were  lawyers  of  many 
years'  practice  in  their  profession,  and  the 
other  a  business  man  of  large  experience. 
All  of  them  had  frequent  occasion  to  exam- 
ine and  compare  different  handwritings,  and 
were  qualified  to  testify  as  experts  upon  the 
question.  The  genuineness  of  the  writing 
was  a  controverted  fact;  and,  both  the  com- 
missioner and  the  chancellor  having  deter- 
mined it  upon  confiicting  evidence,  we  are  not 
disposed  to  disturb  their  finding.  The  ap^ 
pellate  court  will  not  reverse  the  finding  of 
the  chancellor  on  a  question  of  fact,  depend- 


ing upon  conflicting  evidence,  unless  sodi 
finding  is  clearly  erroneous.  It  wUl  not  re- 
verse if  the  question  is  simply  a  doubtful  one 
Shock  V.  Cowing,  71  W.  Va.  250,  76  S.  E. 
441 ;  Bradshaw  v.  Famsworth,  65  W.  Va.  28, 
63  S.  B.  755 ;  and  Baker  ▼.  Jackson,  65  W. 
Va.  282,  64  S.  E.  32. 

The  commissioner  found,  and  stated  in  his 
second  report,  that  the  deed  to  Darius  Con- 
rad, trustee,  had  never  been  admitted  to  rec- 
ord, and  was  therefore  not  a  recorded  instro- 
ment,  and  that  the  judgments  against  B.  C 
Conrad  were  liens  on  all  the  lands  conveyed 
to  P.  B.  Withered,  and  so  reported  them  in 
the  order  of  their  priorities.  His  report  in 
this,  as  well  as  in  other  respects,  was  con- 
firmed, and  the  exceptions  taken  thereto  by 
Mary  J.  Conrad  overruled  by  the  decree  ap- 
pealed from.  She  also  exc^[>ted  to  the  report 
for  the  reason  that  sums  of  money,  other 
than  the  $2,145.13  loaned  to  Conrad  on  the 
date  of  the  deed,  were  decreed  as  liens  in 
f&vor  of  P.  B.  Wethered.  The  separate  pa- 
per executed  between  Conrad  and  Wethered, 
on  the  same  day  as  the  deed,  must  be  read  as 
a  part  of  the  deed.  They  are  parte  of  one 
and  the  same  transaction ;  thct  two  constitut- 
ing a  mortgage.  It  expressly  provides  for 
the  securing  of  additional  loans.  Tlie 
amounts  loaned  to  Conrad,  and  paid  for  him, 
by  Wethered,  are  not  controverted.  R  CL 
Conrad  did  not  except  to  the  commlasioner^a 
report  on  any  ground,  and  he  is  therefore 
concluded  by  his  finding  as  to  questions  of 
fact;  and  Mrs.  Conrad,  having  never  had 
the  deed  to  her  trustee  recorded,  cannot  com- 
plain of  Uens  that  had  been  acquired  against 
her  husband.  Mrs.  Conrad  for  some  reason 
did  not  testify  in  the  case.  While  the  trust 
deed  may  be  good  as  between  the  parties  to 
it,  it  is  void  as  to  the  lien  creditors  of,  and 
subsequent  purchasers  for  value  without  no- 
tice from,  R  C.  Conrad ;  it  not  having  been 
recorded.    Section  6,  c.  74,  Code. 

The  report  was  excepted  to  also  for  the  al- 
leged reason  that  the  evidence  taken  before 
the  commissioner  was  not  properly  certified 
by  him  to  the  court  This  exception  is  not 
urged  in  brief  of  counsel,  and  seems  to  have 
been  abandoned.  Replying  to  it  nevertheless, 
we  find  in  the  record  a  certificate,  appended 
to  the  commissioner's  report  and  signed  by 
him,  in  which  he  says  that  he  took  all  the 
proof  and  considered  all  the  evidence  as  men- 
tioned and  set  forth  in  the  beginning  of  his 
report,  "which "  testimony,  proofs,  evidence, 
papers,  plats,  etc.,  including  the  testimony 
taken  in  the  hearing  of  a  former  reix>rt,"  he 
certifies,  are  returned  and  filed  as  a  part  of 
his  report  In  the  first  part  of  his  report  he 
mentions  the  papers  that  were  filed  with  and 
considered  by  him,  and  also  shows  that  deih 
ositions  of  witnesses  were  taken  and  con- 
sidered by  him.  Such  papers  as  are  men- 
tioned in  the  report  and  the  depositions  of 
witnesses  appear  in  the  record,  and,  in  the 
absence  of  any  showing  that  they  were  not 
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before  the  commissioner,  must  be  considered 
as  a  part  of  the  record,  and  as  the  evidence 
which  was  before  the  commissioner  and  the 
chancellor  below 
The  decree  is  a£Qrmed. 

(78  W.  Va.  664) 

LEWIS  V.  CREGOB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  27.  1914.) 

(Byllahus  hy  the  Court.)- 

1.  Bqttitt  (§  223*)— Pleading— SuinciKKT 
Against  Dbmubbeb— Stjbplusaoe. 

The  statement  of  a  legal  demand  in  a  bill 
in  equity  containing  a  sufficient  equitable  cause 
of  action  is  regarded  as  surplusage,  and  does 
not  render  the  bill  bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Bquity,  Cent 
Dig.  i  502;   Dec  Dig.  f  223.^1 

2.  VENnoB  and  Pubchaseb  (§  842*)— Remedt 
0¥  Pubchaseb— Breach  of  Contbact— Ju- 
BiSDicTioN  IN  Equity. 

A  claim  by  a  grantee  against  the  grantor 
for  compensation  for  loss  by  superior  title  of 
a  portion  of  die  land  conveyed  by  the  latter  to 
the  former  is  a  legal  demand  of  which  equity 
has  not  jurisdiction.  Courts  of  equity  have  no 
jurisdiction  to  give  compensation  in  damages  for' 
breaches  of  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §|  1018,  1019 ;  Dec.  Dig. 
I  342.*] 

8.  Eqxtitt  (§  888*)— Cboss-Biut-Dismissal. 
A  cross-bill  or  answer  praying  affirmative 
relief,  filed  by  way  of  defense  to  a  bill  contain- 
ing both  an  equitable  cause  of  action  and  a 
legal  demand  and  responding  to  the  subject- 
matter  of  the  legal  demand  only,  is  foreign  to  the 
real  subject-matter  of  the  bill,  and,  on  dismissal 
of  the  bill  for  failure  of  proof  to  sustain  the 
equitable  cause  of  action  as  set  forth  thereim 
the  cross-bill  or  answer  in  the  nature  thereof 
falls  with  it. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  K  827-829 ;   Dec.  Dig.  f  388.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  J.  S.  Lewis  against  Joseph  Cregor 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.  •  Reversed,  and  bill  dis- 
missed. 

Dillon  &  Nuckolls,  of  Fayettevllle,  for  ap- 
pellants. C.  R.  Summerfleid,  of  Fayettevllle, 
for  appellee. 

POFFENBARQER,  J.  On  the  bill  in  this 
cause  for  relief  respecting  the  quantity  of 
land  conveyed  by  a  deed,  and  presenting  two 
inconsistent  bases  of  recovery,  fraudulent 
representation  on  the  part  of  Uie  vendors  as 
to  the  quantity  of  land  conveyed,  and  loss 
of  a  part  of  it  by  superior  title,  as  actually 
conveyed,  the  trial  court  ascertained  loss  of 
tlie  land  conveyed  to  the  extent  of  24^ 
acres,  and  decreed  compensation  therefor  at 
the  rate  of  $8  per  acre,  which,  with  interest 
thereon  up  to  the  date  of  the  decree,  amount- 
ed to  $342.61.  Assigning  several  errors,  the 
defendants  have  appealed. 

[1]  The  demurrer  to  the  bill  was  properly 
overruled.    The  charge  of  fraud  and  misrep- 


resentation on  the  part  of  the  vendor  as  to 
the  quantity  of  the  land,  supplemented  by 
the  allegation  of  deficiency,  makes  out  a  case 
of  equitable  cognizance.  Newman  v.  Kay, 
67  W.  Va.  98,  49  S.  E.  926,  68  L.  R.  A.  908, 
4  Ann.  Cas.  89;  Newberger  v.  Wells,  51  W. 
Va.  624,  42  S.  B.  625 ;  Kelly  v.  Riley,  22  W. 
Va.  247.  If  the  claim  for  compensation  for 
land  lost  by  superior  title  is  a  legal  demand, 
as  counsel  for  the  appellants  contend.  Join- 
der thereof  with  the  equitable  cause  of  action, 
founded  upon  fraud  and  misrepresentation, 
does  not  render  the  bill  bad.  Sprinkle  v. 
Duty,  64  W.  Va.  569,  46  S.  E.  567,  Smith  v. 
Patton,  12  W.  Va.  641,  and  Smith  v.  McLaln, 
11  W.  Va.  664. 

[2]  Said  second  ground  contains  no  ele- 
ment of  fraud  or  mistake,  giving  concurrent 
jurisdiction  at  law  and  in  equity.  The  loss' 
of  a  portion  of  the  land  by  superior  title  was 
a  breach  of  the  covenant  of  warranty,  where- 
fore it  states  a  cause  of  action  for  damages 
for  breach  of  i^  contract.  That  equity  has 
no  Jurisdiction  in  such  cases  is  fundamental 
and  elementary.  Robertson  v.  Hogshead,  3 
Leigh  (Va.)  667;  Laidley  v.  Laidley,  26  W. 
Va.  525;  Meze  v.  Mayse,  6  Rand.  (Va.)  660; 
Anthony  v.  Leftwich,  3  Rand.  (Va.)  238.  It 
was  virtually  held  in  Kelly  v.  Riley,  22  W. 
Va.  247,  that  equity  has  no  Jurisdiction  of  an 
action  for  compensation  for  loss  of  land  by 
superior  title,  and  Robertson  v.  Hogshead, 
cited,  denies  equity  Jurisdiction  to  give  com- 
pensation for  breach  of  a  warranty  as  to  the 
quantity  and  capacity  of  a  spring  on  a  tract 
of  land. 

On  the  proof,  the  good  part  of  the  bill 
whoUy  fails.  There  was  no  misrepresehta- 
tion  as  to  the  quantity  of  the  land.  '  The 
amount  contracted  for  was  actually  convey- 
ed, but  a  portion  of  it  was  afterwards  lost 
The  tract  conveyed  was  one  of  the  lots  as- 
signed in  a  partition  of  a  tract  of  land  among 
the  Wriston  heirs.  At  the  date  of  the  parti- 
tion, one  of  these  heirs  was  under  age  and, 
after  having  attained  his  majority,  brought 
a  suit  for  a  repartition.  Before  this  occur- 
red, however,  the  land  involved  here  had 
been  conveyed  to  Mary  EI  Cregor,  by  the 
Wriston  heir  to  whom  it  was  assigned,  as 
a  tract  containing  100  acres.  After  the  death 
of  Mary  E.  Oegor,  her  heirs  united  in  a 
deed  conveying  that  tract  to  J.  S.  Lewis.  He 
was  made  a  party  to  the  suit  for  repartition, 
the  result  of  which  was  that  he  was  compel- 
led either  to  lose  24%  acres  of  the  land  or 
repurchase  it;  a  sale  of  the  property  hav- 
ing been  ordered  on  account  of  its  insus- 
ceptibility of  partition.  Having  this  right 
of  election,  he  chose  to  buy  it,  and  did  so. 

The  part  of  the  bill  to  which  the  proof 
responds  is  mere  surplusage  and  in  law  con- 
stitutes no  part  of  it  Sprinkle  v.  Duty, 
Smith  V.  Patton,  and  Smith  v.  McLain,  all 
dted.  Obviously,  therefore,  the  bill  is  with- 
out equity,  and  the  decree  must  be  reversed. 


^IW  oth«r  esfiw  i«e  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  ft  Rep'r  IbAmqu 
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and  the  cause  dismissed,  unless  the  matter 
set  forth  in  the  answer  as  ground  for  af- 
firmative relief  confers  equity  Jurisdiction. 
[3]  The  matters  so  set  out  are  fraud  and 
misrepresentation  in  the  procurement  from 
the  Cregor  heirs  of  a  deed  with  a  coyenant 
of  general  warranty.  It  avers  the  Cre- 
gor heirs  had  agreed  to  execute  a  quitclaim 
deed  to  Richard  Cregor,  who  was  then  to 
convey  to  Lewis,  and  that  Lewis,  through 
his  agent,  had  represented  to  them  that  the 
deed  he  caused  to  be  tendered  to  them  for 
execution  was  a  quitclaim  deed.  In  the  por- 
tion of  the  bill  that  states  an  equitable  cause 
of  action,  the  warranty  is  wholly  immaterial 
and  really  constitutes  no  part  of  it.  A  suit 
for  compensation  for  a  deficiency  is  founded 
upon  the  fraud  or  mistake  alleged,  not  the 
*  covenant  of  warranty.  That  covenant  does 
not  warrant  quantity.  It  pertains  only  to 
title.  This  new  matter  In  the  answer  re- 
lates to  the  warranty,  not  the  quantity  of 
the  land.  Thus  responding  to  the  bad  part 
of  the  bUl,  and  not  touching  the  subject-mat- 
ter of  the  sufficient  portion  thereof  at  all, 
the  answer  endeavors  to  introduce  a  subject 
wholly  foreign  to  that  of  the  bill,  in  viola- 
tion of  a  firmly  established  rule.  The  sub- 
ject-matter of  a  cross-bill  or  answer  in  the 
nature  of  one  must  be  germane  to  that  of  the 
bill.  Peters  v.  Case,  62  W.  Va.  33,  57  S.  E. 
733,  13  L.  R.  A.  (N.  S.)  408 ;  Hansford  v. 
Coal  Co.,  22  W.  Va.  70;  West  Va.  O.  &  O.  L. 
Co.  V.  Vinal,  14  W.  Va.  637.  Being  foreign 
thereto,  and,  for  that  reason,  having  been 
improperly  filed,  the  answer  falls  with  the 
bill. 

Reversal  of  the  decree  and  dismissal  of 
the  bill  without  prejudice  necessarily  result 
from  these  principles  and  conclusions. 


(73  W.  Va.  567) 

POTEET  V.  IMBODEN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  27,  1914.) 

(SyllaluB  hy  the  Court.) 

Account  (§  16*)— Parties  (§  75*)— Objection 
— Demttbbeb. 

In  a  suit  by  an  assignee  for  an  accounting 
of  certain  coal  royalties,  a  part  of  the  personal 
estate  devised  to  the  assignor  and  widow  for 
life,  subject  to  debts,  with  remainder  in  equal 
proportion  to  plaintiff,  a  son,  and  another  son, 
named  also  as  executors  of  the  will,  with  power 
given  them  to  manage  and  control  said  person- 
al estate,  the  remaindermen  in  their  individual 
rights  and  as  executors  of  said  will  are  neces- 
sary parties  to  such  suit,  and  because  of  their 
absence  the  bill  is  fatally  defective  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent.  Dig.  §8  74r-76;  Dec.  Dig.  §  16;*  Parties, 
Cent  Dig.  §§  115,  116.  167;   Dec.  Dig.  {  75.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  L.  E.  Poteet  against  G.  W.  Imboden 
%nd  others.  From  decree  for  plaintiff,  de- 
fendants appeal.    Reversed  and  remanded. 


Dillon  &  Nuckolls,  of  Fayettevllle,  for  ap- 
pellants. Maynard  F.  Stiles,  of  Charleston, 
for  appellee. 

MILLER,  P.  The  bill  Is  for  an  accounting 
by  the  executors  of  Harvey  for  certain  coal 
royalties  in  which  plaintiff  claims  a  one-fourth 
interest,  and  for  an  injunction  restraining 
said  executors  from  instituting  or  prosecuting 
any  suit  or  suits  against  him  for  the  collec- 
tion of  certain  of  his  notes  held  by  said  estate, 
and  also .  from  transferring  said  notes,  and 
certain  notes  of  other  persons  also  owned  by 
said  estate,  and  for  general  relief,  aad  for 
the  appointment  of  a  special  receiver. 

As  a  basis  for  the  relief  prayed  for  it  is  al- 
leged that  plaintiff  is  owner  and  holder  by 
assignment  from  his  mother,  Francis  J.  Pe- 
gram  (formerly  Poteet),  on  October  15,  1910, 
of  all  her  rights  to  the  personal  estate  de- 
vised to  her  by  the  will  of  his  father,  the 
late  John  Poteet,  deceased,  which  will  it  is 
alleged  provided  as  follows:  "I  give,  devise 
and  bequeath  to  my  beloved  wife,  Francis  J. 
Poteet,  during  her  natural  life,  all  my  per- 
sonal property,  consisting  of  all  stock,  house- 
hold and  kitchen  furniture,  bonds,  notes, 
mon^  and  other  personality  of  whatever 
description  I  may  die  seized  after  the  pay- 
ment of  my  debts  and  funeral  expenses  to  be 
used,  held  and  enjoyed  by  her  during  her 
life,  and  at  her,  death,  the  remainder  to  be 
divided  equally  between  my  sons,  George  A. 
Poteet  and  Luden  E.  Poteet;*'  and  thereby 
he  also  provided:  "And  I  do  nominate  and 
appoint  my  two  sons,  Geo.  A.  Poteet  and 
Lucien  B.  Poteet,  to  be  my  executors  of  this 
my  last  will  and  testament,  empowering  and 
directing  them  to  sell  and  convey  the  lands 
devised  to  be  sold  and  to  manage  and  con- 
trol the  personal  estate  herein  demised  to  my 
wife,  Francis  J.  Poteet" 

Among  the  personal  assets  of  said  testator, 
and  covered  by  said  devise  and  claimed  by 
plaintiff  by  said  assignment,  and  whose 
rights  thereunder  are  sought  to  be  enforced 
by  him  against  the  executors  of  said  Harvey, 
is  the  following  contract: 

"Article  of  Agreement  Made  and  entered 
into  this  25  day  of  August  A.  D.  1893,  be- 
tween Morris  Harvey,  party  of  the  first  part 
and  John  Poteet  party  of  the  second  part 
all  of  the  county  of  Fayette,  State  of  West 
Virginia. 

*'Witnesseth:  That  Whereas,  in  the  Orig- 
inal contract  of  purchase  by  the  said  Har- 
vey of  the  said  John  Poteet's  half  interest 
in  the  minerals  and  coal  of  the  two  himdred 
acres  tract  purchased  by  the  said  Harvey 
f rdm  John  and  George  Poteet,  it  was  under- 
stood and  agreed  that  the  said  John  Poteet 
was  to  have  a  one-fourth  interest  in  the  ooal 
royalty  received  by  said  Harvey  when  the 
coal  was  mined,  and  whereas  the  said  Harvey 
has  executed  a  deed  of  lease  to  the  Harvey 
Coal  and  Coke  Company,  of  the  said  land, 
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•Now,  Therefore,  this  Contract  farther 
Witnesseth:  That  for  and  In  consideration 
of  Five  Dollars,  cash  in  hand,  paid  the  re- 
ceipt of  which  is  hereby  acknowledged  by  the 
said  Harrey,  the  said  Morris  Harvey  hereby 
agrees  and  binds  himself  to  pay  to  the  said 
John  Poteet,  the  one-fonrth  of  all  royalty 
received  by  him  from  the  said  *Harvey  Coal 
and  Coke  Company,'  for  coal  mined  and 
paid  for  by  said  company  for  coal  mined  from 
the  said  Two  Hundred  acres  of  land  as  afore- 
said. 

'^Witness  the  following  signatures  and 
seals,  signed  in  duplicate: 

"Morris   Harvey.     [Seal] 
"John  Poteet  [Seal]" 

Harvey's  executors,  defendants,  demurred 
to  the  bill,  among  other  grounds,  for  want 
of  parties.  G.  W.  Imboden  and  Rosa  M. 
Harvey,  executors,  and  B.  T.  Crawford  and 
W.  L.  Ashby,  partners  as  Crawford  &  Ashby, 
are  the  only  persons  made  defendants  to  the 
bin. 

That  L.  E.  Poteet  and  George  A.  Poteet, 
executors  of  the  last  will  and  testament  of 
John  Poteet,  deceased,  and  George  A.  Poteet, 
in  his  individual  right,  are  necessary  parties 
we  think  is  too  plain  for  controversy.  Fran- 
da  J.  Poteet,  now  Francis  J.  Pegram,  could 
.pass  nothing  by  assignment  to  L.  E}.  Poteet, 
except  what  she  took  under  the  will.  As  to 
the  personal  estate  that  was  a  life  estate 
only,  subject  to  debts,  and  with  the  provision 
tliat  his  executors  should  manage  and  con- 
trol that  estate.  The  testator's  sons,  also 
his  executors  named  in  his  will,  thereby  took 
a  vested  estate  in  remainder  in  the  personal 
property.  How  then  can  it  be  said  that 
George  A.  Poteet  is  not  interested,  or  so 
remotely  interested  as  to  be  unaffected  by 
any  decree  that  might  be  pronounced  in  the 
cause?  The  life  estate  of  the  widow  may  at 
any  moment  be  terminated  by  her  death,  in 
which  event  he  will  be  entitled  to  share 
equally  with  L.  E.  Poteet  in  any  recovery  had 
as  devisee  and  remainderman.  And  are  not 
the  executors  of  John  Poteet  also  necessary 
parties?  By  the  terms  of  the  will  they  have 
the  management  and  control  of  all  the  per- 
sonal estate  so  devised  to  the  widow.  As 
executors,  therefore,  they  are  interested,  and 
without  their  presence  in  their  representa- 
tive capacity  the  court  could  make  no  decree 
binding  them. 

In  equity  the  rule  so  many  times  declared 
is,  that  all  persons  materially  interested, 
either  legally  or  beneficially,  in  the  subject 
matter  involved  in  the  suit,  who  are  to  be  af- 
fected by  the  proceedings  and  result  of  the 
snlt,  should  be  made  parties  thereto,  either 
as  plaintiffs  or  defendants,  so  that  the  decree 
therein  shall  bind  all,  and  that  full  justice 
may  be  done  in  one  suit  See  the  many  de- 
cisions cited  in  10  Enc  Dig.  Va.  &  W.  Va. 
Rep.  page  736. 

The  want  of  such  necessary  and  proper 


parties  is  a  defect  which  may  be  taken  ad- 
vantage of  on  demurrer.  Bryan  v.  McCann, 
55  W.  Va.  372,  47  S.  E.  143. 

For  this  want  of  parties  we  are  of  opinion 
to  reverse  the  decree  below,  and  without  pass- 
ing upon  any  other  question,  to  sustain  the 
demurrer  for  want  of  parties,  and  to  reverse 
the  cause,  with  leave  to  plaintiff  to  amend 
his  bill  if  he  should  be  so  advised,  and  for 
further  proceedings  according  to  the  rules 
and  principles  governing  courts  of  equity.    . 

'  (73  W.  Va.  605) 

BEOWN  et  aL  v.  HATHAWAY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  3, 1914.) 

(ByllabuB  hy  the  Court,) 

1.  Limitation  of  Actions  (f  2*)— Consteuc- 
TION  of  Statute— Pebiod. 

When  properly  construed,  the  clause  of  sec- 
tion 18,  c  104,  Code  1906,  providing  that,  "up- 
on a  contract  which  w^s  made  and  was  to  be 
performed  in  another  state  or  country,  by  a  per- 
son who  then  resided  therein,  no  action  shall  be 
maintained  after  the  right  of  action  thereon  is 
barred  by  the  laws  of  such  state  or  country/' 
restricts,  and  does  not  enlarge,  the  statutory 
period  of  limitations  prescribed  by  other  sec- 
tions of  the  same  chapter. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Ont  Dig.  §|  4-8;  Dec  Dig.  §  2.*] 

2.  Limitation  of  Actions  (§  2*)— Oonstbuo- 
TiON  OF  Statute— Period. 

Such  provision,  when  thus  construed,  means 
only  that,  if  the  right  to  maintain  the  action  is 
in  tact  barred  by  lex  loci  contractus,  it  is  also 
barred  by  let.  fori,  if  the  former  period  is  less 
than  the  latter,  or  is  complete  before  action 
thereon  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  S§  4-8;  Dec.  Dig.  S  2.*] 

Error  to  Circuit  Coifft,  Greenbrier  County. 

Action  by  Clark  E.  Brown  and  others, 
partners,  against  Amos  Hathaway.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Craig  &  Wolverton,  of  Richwood,  and  S. 
N.  Pace,  of  Lewisburg,  for  plaintiffs  in  er- 
ror. Henry  Gilmer,  of  Lewisburg,  for  de- 
fendant in  error. 

LYNCH,  J.  Upon  the  return  day  of  a  no- 
tice pursuant  to  and  for  the  purpose  author- 
ized by  section  6,  c.  121,  Code  1906,  plain- 
tiffs, Brown  &  Brown,  partners,  moved  for 
Judgment  against  defendant  on  two  writings 
obligatory— one  dated  October  23,  1895,  for 
$1,000,  payable  one  day  after  date  at  Mt 
Jewett  Bank,  Mt  Jewett,  Pa. ;  the  other  dat- 
ed March  23,  1890,  for  $250,  payable  two 
months  after  date  at  the  same  bank.  The 
contracts  were  therefore  to  be  performed  in 
Pennsylvania.  The  parties  thereto  then  re- 
sided, and  plaintiffs  have  since  continuously 
resided,  in  that  state.  Defendant,  though  a 
resident  of  this  state  since  1897,  was  and  re- 
mained a  resident  of  Pennsylvania  until  aft- 
er the  right  of  action  on  the  obligations  had 
accrued. 
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[1 ,  f]  Whether  defendant  may  plead  and 
rely  on  the  statute  of  limitations  of  this 
state,  to  defeat  a  judgment  on  the  obliga- 
tions, presents  the  sole  inquiry' requiring  ex- 
amination. Under  the  statute  of  Pennsyl- 
yania,  if  applicable,  the  present  action  may 
be  maintained;  by  our  law  the  right  to  sue 
on  similar  contracts  is  barred  in  ten  years 
after  it  accrues.  Unless  otherwise  expressly 
provided,  the  general  rule  is  that  the  law  of 
the  forum,  and  not  the  law  of  the  place  where 
the  cause  of  action  arose,  governs  as  to  reme- 
dies, as  distinguished  from  the  rights  of  the 
parties;  and  the  statutes  of  limitations  are 
part  of  the  remedy,  and  not  of  the  laws  af- 
fecting rights  of  the  parties  to  the  contract. 

But  for  plaintiffs  it  is  urged  that  the  con- 
cluding clause  of  section  18,  c  104,  Code 
1906,  when  properly  construed,  contravenes 
this  rule,  and  in  lieu  of  our  own  statutory 
bar  substitutes  that  of  Pennsylvania.  It 
provides  that,  '"upon  a  contract  which  was 
made^and  was  to  be  performed  in  another 
state  or  country,  by  a  person  who  then  re- 
sided therein,  no  action  shall  be  maintained 
after  the  right  of  action  thereon  is  barred  by 
the  laws  of  such  state  or  country."  May  the 
plain  purport  of  the  language  and  terms  of 
this  provision  be  so  enlarged  as  to  impress 
upon  it  by  construction  a  meaning  and  pur- 
pose which,  if  Intended,  the  Legislature  could 
have  made  dear  by  plain  and  unambiguous 
language?  Plaintiffs  would  have  us  inter- 
pret it  to  mean  that,  upon  a  contract  made 
and  to  be  performed  in  another  state,  by  a 
person  who  then  resided  therein,  an  action 
may  be  maintained  in  this  state  at  any  time 
after  the  cause  of  action  arose  therein,  and 
before  the  expiration  of  the  period  of  limita- 
tion fixed  by  such  state,  even  though  the 
right  of  action  thereon  were  barred  by  the 
statute  of  this  state.  Though  they  cite  Nash 
V.  Tupper,  1  Caines  (N.  T.)  402,  2  Am.  Dec. 
107,  and  Isenberg  v.  Banier,  70  Misc.  Rep. 
498, 127  N.  Y.  Supp.  411,  so  construing  a  simi- 
lar statute  of  New  York,  we  decline  to  ac- 
cept that  construction.  In  our  view,  such 
construction  does  violence  to  the  terms  of 
the  statute,  and  impresses  on  them  a  mean- 
ing, not  only  not  inferable  therefrom,  but  in 
plain  violation  of  the  meaning  and  purport  of 
the  language  employed.  On  the  contrary, 
the  clause,  properly  interpreted,  means  that, 
if  the  right  to  maintain  an  action  on  con- 
tracts made  and  to  be  performed  in  another 
state  by  one  who  then  resided  therein  is 
barred  by  the  laws  of  that  state,  no  action 


thereon  may  be  maintained  in  this  state, 
though,  if  made  and  to  be  performed  in  this 
state,  it  may  not  be  so  barred.  Any  other 
construction  is  unauthorized,  and  at  variance 
with  the  decisions  of  other  courts.  When 
the  will  of  the  Legislature  Is  clearly  ex- 
pressed, it  should  control.  All  statutory  pro- 
visions are  to  be  construed  and  applied  ''ac- 
cording to  the  exact  and  specific  language  of 
the  enactments."  Hatch  v.  Spofford,  24 
Conn.  432. 

In  construing  a  similar  statutory  provi- 
sion, Wright  V.  Mordaunt,  77  Miss.  C37,  27 
South.  640,  78  Am.  St  Rep.  536,  holds  that 
"its  sole  purpose  and  effect  are  to  give  to 
one  sued  in  this  state  the  benefit  of  a  bar 
completed  elsewhere."  Hoggett  v.  Emerson, 
8  Kan.  262,  says  the  effect  of  such  a  clause 
is  to  reduce  the  limitation  law  of  that  state, 
but  that  **\t  makes  no  provision  for  any  en- 
largement of  the  limitations  of  our  laws." 
In  Fletcher  v.  Spanlding,  9  Minn.  64  (GIL 
54),  it  is  said  that  the  effect  of  the  provision 
is  simply  to  allow  a  citizen  of  Minnesota  to 
plead  the  statute  of  limitations  of  a  foreign 
state  "when  it  is  more  favorable  than  our 
own,"  or  to  the  same  purpose  "foreign  stat- 
utes may  be  taken  advantage  of  against  for- 
eign plaintiffs  when  more  favorable  than  our 
own.  •  *  •  Nor  can  we  see  any  good 
reason  why  our  citizens  should  rest  under 
greater  obligations  towards  foreign  cred- 
itors than  are  imposed  uik>b  them  In  regard 
to  our  own." 

The  diversity  of  views  among  the  courts 
discussing  the  clauses  is  perhaps  more  ap- 
parent than  real.  It  is  in  part  the  result  of 
a  difference  in  phraseology.  Some  of  them 
provide  that  no  action  shall  be  maintained 
if  the  bar  of  the  foreign  statute  becomes 
complete  "while  the  party  to  be  charged  was 
a  resident  of  such  state,"  or  'Vhile  he  resid- 
ed therein,**  or  "while  the  parties  resided 
therein,'*  or  "when  an  action  cannot  be  main- 
tained by  reason  of  the  lapse  of  time.** 
Hence  each  statute  must  and  can  only  be 
properly  interpreted  in  view  of  the  terms 
used  by  the  Legislature.  Thus  the  difference 
in  the  terms  of  the  several  state  statutes 
affords,  to  some  extent,  an  explanation  for 
the  existence  of  the  divergent  views  obtain- 
ing in  the  various  jurisdictions  relating  to  a 
conflict  in  limitation  laws. 

Our  conclusion  is  that  the  circuit  court 
properly  construed  and  applied  our  statute. 
We  therefore  affirm  its  Judgment  of  June  2ik 
1 1913- 


N.a) 


CARTEB  V.  STRICKLAND 


961 


aes  N.  c. ») 

OAKTEE  V.  STRICKLAND  et  ux. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1914.) 

1.  Wtljm  (I  676*)— CoNSTBXJcnoN— Pbeoato- 

BY  WOBDS. 

A  trust  will,  not  be  imposed  on  an  estate 
absolute  in  terms  or  on  its  holder  by  precatory 
words  in  a  will,  unless  it  clearly  appears  from 
the  terms  of  the  will  and  the  circunistances 
relevant  to  its  construction  that  testator  in- 
tended that  such  words  be  imperative. 

[Ed.  Note.--Por  other  cases,  see  Wills,  Cent. 
Dig.  H  1587-1589;   Dec.  Dig.  §  675.*] 

2.  Wills  (§  675*)~OoNsrBUOTiON— Pbboato- 

BT  WOBDS. 

Under  a  will  bequeathing  land  to  testators 
niece  and  stating  that  it  was  his  "request"  that 
the  niece  bequeath  the  land  to  her  daughter, 
the  niece  became  the  absolute  owner  of  the 
proper^  in  fee,  free  from  any  trust  in  favor 
of  her  daughter,  where  it  appeared,  from  a  pe- 
rusal of  the  entire  will  and  from  the  circum- 
stances of  its  execution,  that  the  niece  was  the 
primary  object  of  testator's  bounty,  and  that 
by  his  "request"  he  merely  referred  the  matter 
to  her  affectionate  discretion,  although  he  .was 
especially  devoted  to  the  daughter,  who  stayed 
a  great  part  of  her  time  at  his  home,  and  bore 
a  large  part  of  the  ezpensee  of  her  education. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1587-1589 ;  Dec.  Dig.  f  675.*] 

Appeal  from  Superior  Court,  Nash  County; 
Connor,  Judge. 

Action  by  EUzabeth  Carter  against  John  T. 
Strickland  and  wife  to  remove  cloud  from 
title.  From  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Civil  action  to  remove  a  cloud  from  title, 
tried  on  pleadings  and  facts  admitted.  From 
these  facts,  It  appeared: 

That,  some  years  prior  to  Institution  of  this 
suit,  one  John  A.  Williams  died  testate  In 
Warren  county,  having  made  his  last  will 
and  testament,  duly  admitted  to  probate,  and 
said  will  containing,  among  others,  the  fol- 
lowing Items,  being  those  more  relevant  to 
the  Inquiry: 

"(2)  Item.  I  devise  and  bequeath  to  my 
niece,  Elizabeth  W.  Carter,  my  plantation 
near  Shady  Grove  on  which  I  now  reside.  It 
being  the  farm  willed  to  me  by  my  brother, 
Thos.  A.  Williams,  and  not  Including  any  of 
my  other  land,  and  It  Is  my  request  that  my 
said  niece,  Elizabeth  W.  Carter,  shall,  at  her 
death,  devise  said  tract  of  land  to  her  daugh- 
ter, Myrtle  B.  Carter. 

"(3)  Item.  I  also  give  and  bequeath  to  my 
said  niece,  Elizabeth  W.  Carter,  the  sum  of 
seven  himdred  dollars,  to  be  paid  her  by  my 
executors  out  of  my  estate,  and  also  all  the 
crop  and  stock  on  the  land  devised  her  In 
Item  1,  and  also  all  the  furniture  In  my 
bouse,  except  certain  articles  hereinafter  ex- 
cepted and  bequeathed  to  my  grand  niece, 
Myrtle  E.  Carter. 

"(4)  Item.  I  give  and  bequeath  to  my  great 
niece.  Myrtle  E.  Carter,  my  walnut  bedstead, 
and  the  bed  and  furniture  belonging  thereto, 
and  also  my  center  table,  walnut  bureau  and 
dining  room  press.     And  whereas  my  said 


great  niece,  Myrtle  Bw  Carter,  holds  my  note 
for  the  sum  of  fifteen  hundred  dollars.  It  Is 
my  will  that  my  executors,  and  they  are 
hereby  so  directed,  pay  the  amount  of  said 
note  to  my  said  grand  niece,  out  of  my  es- 
tate.   ♦    •    ♦ 

*'(11)  Item.  I  give  and  bequeath  to  my 
brother.  Dr.  Samuel  A.  Williams,  his  heirs 
and  assigns,  all  the  residue  of  my  personal 
property  of  whatever  kind,  to  be  held  by 
him  In  trust  for  the  use  of  his  children  and 
to  be  given  them  at  his  death,  but  It  is  my 
will  that  my  said  brother,  Samuel  A.  Wil- 
liams, shall  use  the  Interest  accruing  from 
said  money  or  property  during  his  life  to 
support  his  family." 

That  plaintiff,  Elizabeth  Carter,  ia  the 
niece  referred  to  In  the  will,  and  feme  de- 
fendant, Myrtle  B,  Strickland,  Is  Myrtle  E. 
Carter,  and  daughter  of  plaintiff,  since  Inter- 
married with  defendant,  John  T.  Strickland. 
That,  soon  after  the  death  of  John  A.  Wil- 
liams, the  plaintiff  entered  on  the  tract  of 
land  In  question,  the  same  being  the  farm 
near  Shady  Grove  referred  to  in  the  wUl, 
and  has  since  continued  to  occupy  and  pos- 
sess the  same,  claiming  the  absolute  and 
beneficial  ownership  under  the  terms  of  the 
will.  That  defendant  Myrtle  Strickland  con- 
tends and  claims:  "That,  under  the  will, 
plaintiff  is  absolute  owner  of  the  land  only 
for  life  and  that  beneficial  ownership  In 
remainder  Is  in  this  defendant  That  the 
word  "request,"  In  Item  2  of  the  will,  was 
there  used  by  the  testator  in  the  Imperative 
sense,  and  that  plaintiff  had  no  right  to  ac- 
cept and  hold  the  property  under  the  wUl 
and  at  the  same  time  refuse  to  carry  out  the 
request  made  in  reference  thereto."  In  aid 
of  this  position,  defendants  further  aver  In- 
the  answer,  and  for  the  purpose  of  the  action 
the  same  Is  admitted  to  be  true:  "That  the 
testator  was  especially  devoted  to  the  feme 
defendant  who  stayed  a  great  part  of  the 
time  with  him  at  his  home  In  Warren  county, 
and  the  exi)ense  of  her  education  was  large- 
ly borne  by  him,"  etc 

Upon  these  facts  the  court,  being  of  opin- 
ion that  plaintiff  was  absolute  owner  of  the 
property  In  fee,  entered  judgment  as  prayed 
by  plaintiff,  and  defendant  excepted  and 
appealed. 

• 

Jacob  Battle,  of  Rocky  Mount,  for  appel- 
lants. Bunn  &  SpruUl,  of  Rocky  Mount,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1,2]  Some  of  the  earlier  English 
cases,  and  they  have  been  followed  by  deci- 
sions in  this  country,  are  to  the  effect  that  a 
trust  will  be  Ingrafted  or  Imposed  upon  an 
estate,  absolute  in  terms,  or  upon  Its  holder, 
by  reason  of  precatory  words  in  a  will  when- 
ever "the  objects  of  the  precatory  language 
are  certain  and  the  subject  of  the  recommen- 
dation or  wish  is  also  certain" — a  position 
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supposed  to  best  effectuate  the  intent  of  the 
testator.  A  consideration  of  the  later  cases, 
however,  will  show  that,  in  the  decisions  re- 
ferred to,  the  principle  has  been  too  broad- 
ly stated,  and  it  is  now  the  prevailing  doc- 
trine, certainly  so  in  this  jurisdiction,  that 
such  words  will  be  given  their  ordinary  sig- 
nificance, and  will  not  have  the  effect,  as 
stated,  unless,  from  the  terms  and  disposi- 
tions of  the  will  and  the  circumstances  rele- 
vant to  its  proper  construction,  it  clearly  ap- 
pears that  they  are  to  be  considered  as  im- 
perative and  that  the  testator  Intended  to 
create  a  trust  Fellows  et  al.  v.  Durfey, 
Admx.,  163  N.  C.  305,  79  S.  E.  621;  Hayes 
V.  Franklin,  141  N.  C.  599,  54  S.  E.  432;  St 
James*  Church  v.  Bagley,  138  N.  O.  384,  50 
S.  E.  841,  70  L.  R.  A.  160;  Batchelor,  Admr., 
V.  Macon,  69  N.  G.  545;  Alston  v.  Lea,  59 
N.  C.  27 ;  Post  v.  AToore,  181  N.  T.  15,  73  N. 
E.  482,  106  Am.  St  Rep.  495,  2  Ann.  Gas. 
591;  Foose  v.  Whitmore,  82  N.  Y.  405,  37 
Am.  Rep.  572;  Humes  v.  Burnes,  137  Fed. 
781,  70  0.  G.  A.  357;  Williams  v.  Worthing- 
ton,  49  Md.  572,  33  Am.  Rep.  286;  Williams 
V.  Baptist  Ghurch,  92  Md.  497,  48  Atl.  930, 
54  L.  R.  A.  427;  Aldrtch  v.  Aldrlch,  172 
Mass.  101.  51  N.  E.  449;  Orth  T.  Orth,  145 
Ind  184,  42  N.  E.  277,  44  N.  B.  17,  32  L.  R. 
A.  298,  57  Am.  St  Rep.  185;  Pomeroy,  Eq. 
Jurisprudence  (3d  Ed.)  §§  1015,  1016;  22  Am. 
&  Bug.  Ency.  p.  1163. 

In  the  recent  case  of  Fellows  et  al.  v.  Dur- 
fey, the  Ghief  Justice  quotes  with  approval 
from  Burnes  v.  Burnes  as  follows:  "The 
tendency  of  the  modem  decisions,  both  in 
England  and  in  this  country,  is  to  restrict  the 
practice  which  deduces  a  tmst  from  the  ex- 
pression by  a  testator  of  a  wish,  desire,  or 
recommendation  regarding  the  disposition  of 
property  absolutely  bequeathed."  And,  in 
St  James'  Ghurch  v.  Bagley,  Gonnor,  J.,  de- 
livering the  opinion,  said:  '"Formerly  the 
rule  in  England  was  that,  whenever  property 
was  given  coupled  with  expressions  of  re- 
quest, hope,  desire,  or  recommendation  that 
the  person  to  whom  it  is  given  will  use  or 
dispose  of  the  same  for  the  benefit  of  another, 
the  donee  will  be  considered  a  trustee  for  the 
purpose  indicated  by  the  donor.  Such  expres- 
sions were  regarded  as  prima  fade  impera- 
tive. 'But,  within  the  last  few  years  the 
doctrine  has  changed,  and  the  English  rule  is 
now  that  precatory,  words  are  not  to  be  re- 
garded as  imperative  unless  it  is  plain  from 
the  context  that  the  testator  so  intended 
them.  Prima  fade,  a  mere  request,  or  an 
expression  of  hope,  confidence  or  expectation 
does  not  impart  a  command,'  dting  Bispham 
Eq.  (6th  Ed.)  p.  117." 

The  case  of  Oolton  v.  Golton,  127  U.  S.  300, 
8  Sup.  Gt  1164,  32  L.  Ed.  138,  to  which  we 
were  referred  by  counsel,  is  in  approval  of 
the  same  general  principle.  True,  in  Golton's 
Gase  the  trust  was  upheld,  the  court  laying 
much  stress  on  facts  dehors,  establishing  a 
moral  obligation  for  support  and  maintenance 
on  the  part  of  the  testator,  and  tending  to 


show  that  the  daimants  were  an  aged  moth- 
er and  sister  largely  dependent  on  his  bounty 
and  giving  color  to  certain  phraseology  of  the 
will,  permitting  construction,  but,  on  the  ques- 
tion presented  here,  it  was  held,  among  other 
things,  that,  "when  property  is  given  by  will 
absolutely  and  without  restriction,  a  trust  is 
not  to  be  lightly  imposed,  upon  mere  words 
of  recommendation  and  confidence,"  etc.,  and 
Assodate  Justice  Matthews,  delivering  that 
opinion,  refers  to  an  opinion  of  Ghief  Justice 
Gray  for  a  correct  statement  of  the  doctrine, 
in  these  terms:  "The  existing  state  of  the 
law  on  this  question,  as  received  in  England, 
and  generally  followed  in  the  courts  of  the 
several  states  of  the  Union,  is  well  stated  by 
Gray,  C.  J.,  in  Hess  v.  Singler,  114  Mass.  56, 
59,  as  follows:  "It  is  a  settled  doctrine  of 
courts  of  chancery  that  a  devise  or  bequest 
to  one  person,  accompanied  by  words  express- 
ing a  wish,  entreaty,  or  recommendation  that 
he  will  apply  it  to  the  benefit  of  others,  may 
be  held  to  create  a  trust,  if  the  subject  and 
the  objects  are  sufficiently  certain.  Some  of 
the  earlier  English  decisions  had  a  tendency 
to  give  to  this  doctrine  the  weight  of  an  ar- 
bitrary rule  of  construction.  But  by  the  later 
cases  in  this,  and  in  all  other  questions  of 
the  Interpretation  of  wills,  the  intention  of 
the  testator,  as  gathered  from  the  whole  will, 
controls  the  court ;  in  order  to  create  a  trust 
it  must  appear  that  the  words  were  intended 
by  the  testator  to  be  imperative;  and  when 
property  is  given  absolutely  and  without  re- 
striction, a  trust  is  not  to  be  lightly  Imposed, 
upon  mere  words  of  recommendation  and  con- 
fidence." 

A  correct  application  of  the  principle,  as 
stated  and  sustained  by  these  dedslons,  is  in 
full  support  of  his  honor*s  ruling.  The  tea-, 
tator  was  evidently  a  man  of  intelligence,  or 
he  acted  in  this  Instance  under  very  intelligent 
advice.  A  perusal  of  item  11  of  his  will 
shows  that  he  knew  the  use  of  apt  and  effi- 
dent  words  to  create  a  trust  when  he  so  de- 
sired. In  item  2  he  fir^  devises  to  the  plain- 
tiff his  home  plantation  in  terms  of  absolute 
ownership,  and  again,  in  item  3,  he  bequeathes 
to  her  the  sum  of  $700  and  all  crops  and 
stock  on  the  land,  again  referring  to  it  as  the 
land  devised  to  her.  Nearer  to  him  in  blood, 
she  is  evidently  the  primary  object  of  his 
bounty  and  we  are  dearly  of  opinion  that 
the  **request"  In  favor  of  defendant,  appear- 
ing in  second  item  of  the  will,  is  not  sufficient 
to  raise  a  trust  in  the  property,  but  the  tes- 
tator only  Intended  to  refer  the  matter  to  the 
affectionate  discretion  of  the  devisee^  the 
present  plaintiff. 

The  allegations  of  the  answer  *that  the  tes- 
tator was  espedally  devoted  to  the  feme 
defendant,  who  stayed  a  great  part  of  her 
time  with  him  at  his  home  place,  and  that 
the  expenses  of  her  education  were  largely 
borne  by  him,"  and  admitted  by  plaintiff  for 
the  purx>oses  of  this  action  are  not  sufficient 
to  alter  or  affect  the  result  They  show  na 
state  of  dependence  on  the  part  of  the  feme 


1^.0.) 


STEEIiET  ▼.  DARE  LUMBER  CX>. 


963 


defendant,  nor  do  they  establiah  any  maial 
claim  to  farther  support,  but  are  entirely 
consistent  with  a  disposition  of  the  property 
In  favor  of  the  plaintff,  who  was  the  defend- 
ant's own  mother. 

On  perusal  of  the  will  and  the  facts  in  evi- 
dence, we  are  of  opinion,  as  stated,  that  plain- 
tiff is  entitled  to  the  property  in  absolute 
ownership,  and  that  the  decree  protecting  her 
in  the  possession  and  enjoyment  of  such  an 
estate  must  be  affirmed. 

Affirmed. 

<165  N.  C.  27) 

STEELET  y.  DARE  LUMBER  CO* 

{Supreme  Court  of  North  Carolina.    Feb.  18, 

1914.) 

1.  Plsading  (I  248*)  —  Complaint  —  AiiSND- 

MBNT. 

Where  plaintifTs  complaint  was  suffident 
in  the  first  instance  to  sustain  a  recovery,  an 
amendment  which  merely  perfected  the  aUega- 
tions  of  the  cause  of  action  already  stated  was 
permissible  and  not  objectionable  as  stating  a 
new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  686,  687,  689-706,  708%,  700; 
Dec.  Dig.  S  24a*] 

2.  Appkai«  and  EaaoB  (i  602*)— Record— Eb- 

ROK  IN  RTTLING — ^RECBPTION   OP  EVIDENCB— 

Offeb  op  Pboof. 

Defendant  could  not  complain  on  appeal  of 
the  exclusion  of  a  question  asked  a  witness  on 
crosB-examination,  where  the  record  does  not 
show  that  the  response  expected  was  disdosed 
bj  an  offer  of  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  200&-2909;  Dec.  Dig.  § 
682.*! 

3.  Appeal  and  Erbob  (§  1066*)— Etidencbj— 
Exclusions—Prejudice. 

Where  plaintiff's  attorney  testified  that  he 
had  not  brought  the  suit  against  plaintiff* s 
wishes,  the  sustaining  of  an  objection  to  a 
question  whether  plaintiff  had  ever  requested 
him  to  withdraw  the  suit  was  not  prejudicial 
to  defendant;  the  attorney  having  later  testi- 
fied that  the  suit  had  been  brought  only  after 
he  had  tried  to  compromise  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Trror,  Cent  Dig.  ||  4187-4193, 4207;  Dec  Dig. 
I  1056.*] 

4.  Appeal  and  Bbbob  (8  748*)— Record— Ab- 

SIONMENTS  of  EbBOB— FoBH. 

Assignments  of  error  not  stated  according 
to  the  rmes  of  the  Supreme  Court  may  be  dis- 
regarded. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3058-8064;  Dec.  Dig.  § 
748.*] 

5.  Tbial  (I  260*)— iNBTBUonoNS— Request  to 
Charge. 

Requests  to  charge  which  are  substantially 
covered  by  instructions  given  may  be  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  651>65e;    Dec.  Dig.  §  260.*] 

6.  Master  and  Sebvant  (§  285*)— Injubieb 
TO  Servant— Safe  Place— Instruction*— 
Question  fob  Jubt. 

Where  there  is  evidence  that  an  injured 
employ^  did  not  have  a  reasonably  safe  place 
to  work,  or  was  not  instructed  as  to  the  dan- 
ger attending  the  act  he  was  told  to  do,  wheth- 
er the  place  he  was  to  occupy  was  a  reasonably 
safe  place  to  work,  or  whether  the  employer's 
iaJlure  to  warn  him  of  the  danger  was  the  prox- 


imate cause  of  the  subsequent  injury,  is  for  the 
jury,  and  evidence  that  a  safe  way  existed  does 
not  authorize  the  withdrawal  of  the  case  from 
the  jury  when  the  evidence  is  such  that  more 
than  one  inference  can  be  drawn  as  to  defend- 
ant's negligence  or  the  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1002^  1003,  1007,  1008, 
1016,  1035,  1043,  10^;    Dec  Dig.  §  285.*] 

7.  Masteb  and  Sebvant  (§  107*)— Injuries 
TO  Servant— Actio NABUB  negligence.^ 
Negligence  of  an  employer  in  not  providing 
reasonably  safe  machinery  and  a  reasonably 
safe  place  to  work  may  consist  in  his  failure  to 
adopt  and  use  an  approved  appliance  which  is 
in  general  use  and  necessary  to  the  safety  of 
employes  in  the  performance  of  their  duties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dif .  §f  19^20^,  212,  254,  255 ; 
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Dec.  Dig.  §  107 

a  Master  and  Servant  (I  124*)—In juries 
to  Servant— Master's  Duty— Inspection. 
An  employer  owes  to  his  employ^  the  duty 
to  carefully  inspect,  at  reasonable  intervals, 
the  machinery,  ways,  and  appliances  provided 
for  the  employe's  use  in  his  work,  and  may  be 
liable  for  an  injury  resulting  to  an  employ^  by 
a  failure  to  perform  such  duty,  though  the  em- 
ployer had  no  actual  knowledge  of  the  defect 
causing  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  235-242;  Dec  Dig.  i 
124.*] 

9.  Master  and  Sebvant  (8  150*)  —  Injubies 
to  Servant— Duty  to  Warn  and  Instruct. 

An  employer  in  general  is  bound  to  warn 
and  instruct  his  employes  as  to  dangers,  known 
to  the  employer,  or  which  he  should  know  in 
the  exercise  of  reasonable  care  for  their  safe- 
ty, and  which  are  unknown  to,  or  nndiscovera- 
ble  by  them  in  the  exercise  of  such  ordinary 
and  reasonable  care  as  in  their  situation  they 
may  be  expected  and  required  to  take  for  their 
own  safety,  or  concerning  ^snch  dangers  as  are 
probably  not  appreciated  by  them  by  reason  of 
their  lack  of  experience,  youth,  or  general  in- 
competency or  Ignorance,  and  unless  an  em- 
ploy6  is  so  warned  or  instructed  he  does  not 
assume  the  risk  of  such  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  297,  299^02,  305-307: 
Dec.  Dig.  f  150.*;i 

10.  Masteb  and  Sebvant  (§§  101,  102*) --In- 
jubies TO  Servant— Obligation  op  Mas- 

TER 

While  an  employer  is  not  an  insurer  of  the 
employe's  safety,  the  employer  does  guarantee 
that  ne  will  exercise  reasonable  care  to  see 
that  the  employe  is  not  injured  by  dangerous 
machinery  or  unsafe  surroundings,  and  when 
the  fault  is  that  of  the  employer  he  becomes 
liable  to  the  employe  for  any  resulting  injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  135.  171,  174,  17S-184, 
192;    Dec  Dig.  |§  101,  102.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;    Bragaw,  Judge. 

Action  by  O.  H.  Steeley  against  the  Dare 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  AiQrmed.  Motion 
for  rehearing  denied. 

This  action  was  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  sustain- 
ed by  the  plaintiff  and  caused  by  negligence 
of  defendant  Plaintiff  was  employed  in  op- 
erating a  machine  for  making  shingles.  It 
was  made  up  of  a  bench  or  frame,  about 
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waist  high,  upon  which  was  set  horizontally 
upon  a  plane  a  saw  about  three  feet  in  di- 
ameter, and  it  was  provided  with  a  carriage 
upon  which  the  blocks  were  fed  to  the  re- 
volving saw.  There  was  a  lever  and  a  dntch 
to  start  and  stop  the  machine.  Plaintiff  tes- 
tified: "I  was  put  to  work  at  a  shingle  ma- 
chine. There  were  two  in  the  mill.  Saw  was 
about  three  feet  in  diameter,  horizontal  car- 
riage to  carry  blocks  to  the  saw.  Juniper 
blocks  were  sawed  into  shingles.  The  blocks 
were -20  inches  in  length,  and  slabbed  on  two 
sides.  The  saw  flew  around.  The  carriage 
would  carry  blocks  up  to  the  saw.  There 
was  no  machinery  around  the  carriage.  Had 
to  catch  the  blocks  and  throw  them  into  the 
carriage  without  stopping  it  Mr.  Holloman, 
the  foreman,  employed  me,  and  told  me  to 
go  and  take  the  machine.  Sawyer  had  been 
driving  it  He  gave  me  no  caution  or  warn- 
ing, nor  any  instructions  how  to  work  it 
I  had  never  had  any  experience  with  ma- 
chines of  this  or  any  other  kind.  Had  been 
working  only  four  or  five  days  when  I  got 
hurt;  had  been  employed  three  or  four 
weeks.  I  had  the  block  in  the  machine.  It 
was  the  right  length  when  I  put  it  in — one 
end  cut  out  sloping.  As  the  shingles  were 
cut  off  the  lower  side  of  the  block,  it  became 
too  short  for  the  dogs  to  hold.  I  tried  to  stop 
the  carriage  by  using  my  right  hand  and 
holding  the  block  with  the  left,  steadying  the 
block.  The  carriage  would  not  stop;  the 
clutch  was  out  of  order.  By  using  the  lever 
I  could  not  stop  the  carriage.  I  snatched  on 
it  two  or  three  times,  the  saw  snatched  the 
block,  and  my  hand  fell  on  the  saw,  and  the 
saw  cut  my  fingers  at  the  joint  on  the  first 
and  third  fingers  and  stilfened  the  middle 
finger.  HoUoman  came  in  and  carried  me  to 
Dr.  McMullan*s.  He  cut  the  bone  of  my  hand 
and  stitched  the  fiesh.  It  hurt  I  did  not 
get  well  till  nearly  spring;  hurt  dear  till 
it  got  well.  Thoughts  of  never  using  my  fin- 
ger hurt  me.  Lost  three  months  from  work ; 
could  not  do  anything;  went  hungry;  had 
no  wood.  If  the  clutch  had  worked,  it  would 
have  stopped  the  carriage  instantly.  I  can- 
not say  what  was  the  matter  with  the  clutch ; 
it  would  not  stop  the  carriage.  It  was  so 
it  would  not  stop  the  carriage  when  I  first 
went  to  work  there.  It  was  worn  and  out 
of  order.  It  would  not  work.  I  cannot  tell 
what  was  the  matter  with  it  The  defend- 
ant told  me  to  push  forward  with  the  work ; 
it  was  behind  with  the  work.  Mr.  HoUoman 
was  about  in  ten  feet  of  me  when  hurt*' 
Under  the  evidence  and  instructions  of  the 
court  the  jury  returned  a  verdict  for  the 
plaintiff,  and  from  the  judgment  thereon  the 
defendant  appealed. 

B.  F.  Aydlett  of  Elizabeth  City,  for  appel- 
lant W.  L.  Gaboon,  I.  M.  Meekins,  and 
Ward  &  Thompson,  all  of  Elizabeth  City,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).    There  was  evidence  of  contributory 


negligence  in  this  case,  but  It  was  fiatrly  and 
properly  submitted  to  the  jury,  in  connection 
with  evidence  which  tended  to  exonerate  tbe 
plaintiff  from  blame,  and  we  find  no  error 
in  respect  to  the  second  issue,  nor  do  we  un- 
derstand that  appellant  claims  tliat  there 
was  any. 

[1]  First  exception:  Plaintiff  was  permit- 
ted to  amend  his  complaint  over  defendant's 
objection,  upon  the  ground  that  it  was  adding 
a  new  cause  of  action ;  but  we  do  not  think 
so.  It  was  merely  peiiectlng  the  all^ations 
of  the  cause  already  stated  In  the  complaint 
which  is  permissible.  The  very  question  vras 
so  decided  in  Simpson  v.  Lumber  Co.,  133  N. 
C.  95,  45  S.  E.  469,  where  we  held  that  a 
complaint,  stating  that' damage  by  fire  was 
caused  by  the  careless  and  negligent  failure 
to  provide  an  engine  with  spark-arresters, 
may  be  amended  by  alleging  further  that  de- 
fendant was  also  negligent  in  allowing  in- 
flammable material  to  accumulate  unnecessa- 
rily upon  its  right  of  way,  thereby  increasing 
the  danger  to  adjacent  property  from  fire  set 
out  by  its  engines.  The  judge  was  liberal 
with  the  defendant,  for  the  allowance  of  the 
amendment  to  be  made  was  coupled  with  the 
option  given,  at  the  same  time,  to  the  defend- 
ant to  proceed  with  the  trial  or  to  continue 
it,  as  it  might  elect.  Besides,  in  our  opinion, 
the  amendment  was  not  an  essential  one,  and 
plaintiff  could  just  as  well  have  recovered 
upon  the  original  complaint;  the  allegations 
being  fully  sufficient  for  that  purpose. 

[2]  Second  exception:  A  witness  for  the 
plaintiff,  A.  B.  Holloman,  was  asked,  on 
cross-examination  by  defendant's  counsel,  the 
following  question  which  was  excluded: 
"How  is  that  machine  as  to  safety  of  one 
working  it?"  It  does  not  appear  what  the 
response  would  have  been,  if  the  witness  had 
been  permitted  to  answer  it  and  therefore 
we  cannot  see  or  know  that  there  was  any 
error.  "The  general  rule  is  that  the  party 
asking  the  question,  which  is  excluded,  most 
disclose  to  the  court  what  he  expects  to  prove 
by  the  witness,"  for  the  reason  that  the  court 
must  be  able  to  judge  of  the  competency  or 
materiality  of  the  evidence  proposed  to  be 
elicited — not  the  counsel.  The  rule  and  the 
procedure  under  it  are  fully  stated  in  the 
case  of  In  re  Smith's  WUl,  163  N.  C.  464.  79 
S.  E.  977,  citing  Boney  v.  Railroad,  155  N.  C. 
95,  71  8.  E.  87 ;  Whitmire  v.  Heath,  155  N.  C. 
304,  71  S.  E.  313,  and  other  precedents.  But 
if  the  witness  was  expected  to  state  that  the 
machine  was  safe — ^and  we  Inter  from  his 
previous  statement  that  he  would  have  so 
answered — the  question  was  not  competent 
and  similar  questions  have  been  so  held  by 
this  court  Marks  v.  Cotton  MiU,  135  N.  a 
287,  47  S.  E.  432;  Sea  well  v.  Railroad.  133  N. 
O.  515,  45  S.  E.  850;  Raynor  v.  Railroad,  129 
N.  C.  195,  39  S.  E.  821;  Phifer  v.  Railway, 
122  N.  C.  940,  29  S.  E.  57a  In  Marks  v  Cot- 
ton Mill,  supra,  it  was  said:  "As 'to  whether 
the  speeder  was  so  constructed  as  that  its 
operation  was  safe  to  the  defendant's  ein- 
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plojte  was  tlie  very  Question  upon  whldi  the 
parties  were  at  issue  and  which  the  Jury 
were  impaneled  to  decide.  The  witness'  opin- 
ion upon  that  question  was  incompetent,  and 
the  plaintiff's  objection  to  it  should  hare 
been  sustained." 

[8]  Third  and  fourth  exertions:   The  de- 
fendant proved  by  its  witness  C.  P.  Brown, 
one  of  its  employes,  that  plaintiff  had  told 
lilm  he  wished  to  withdraw  the  suit,  but  his 
attorney  would  not  let  him  do  so.    Plaintiff, 
in  reply  to  this  testimony,  introduced  as  a 
witness  plaintiff's  attorney,  who  testified  that 
he  had  not  brought  the  suit  against  the  plain- 
tiff's wishes.    He  was  then  asked  by  defend- 
ant's counsel  if  Steeley  had  ever  requested 
him  to  withdraw  the  suit;  but  there  was  no 
answer  given  by  the  witness,  and  the  de- 
fendant's objection  therefore  f$lls  within  the 
rule  just  stated  in  considering  the  second 
exception.     The  witness  did  state  later  on 
tiiat  the  suit  was  brought  after  he  had  tried 
to  compromise  it    If  the  admission  of  this 
evidence  was  erroneous,  it  Is  not  sufficient 
to  invalidate  the  verdict,  as  it  could  not  ma- 
terially have  affected  the  result    Plaintiff's 
attorney  doubtless  reasoned,  if  he  gave  the 
advice  to  his  cUent  that  the  suggested  course 
was  directed  by  wisdom  and  prudence,  or, 
perhaps,  he  thought  the  defendant  was  not 
liberal  enough  in  its  offer  to  receive  for  it  fa- 
vorable consideration,  and  he  acted  strictly 
in  favor  of  his  client's  interests  and  fully 
within  his  right  as  an  attorney.    It  appears, 
too,  that  the  parties  were  negotiating  for 
a  settlement  or  compromise  of  their  differenc- 
es, and  what  was  said  under  the  drcum- 
8tan6e8,  if  competent,  would  be  entitled  to 
little  or  no  consideration  as  controlling  or 
even  Influential  testimony.    If  there  was  er- 
ror— and  we  do  not  concede  it — the  damage 
was  too  remote  and  infinitesimal  to  warrant 
a  reversal.    ''There  must  be  prejudicial  and 
not  merely  theoretical  error.     Verdicts  and 
judgments  should  not  be  lightly  set  aside  up- 
on  grounds  which  show  the  alleged  error 
to  be  harmless  or  where  the  appellant  could 
have  sustained  no  injury  from  it     There 
should  be  at  least  something  like  a  practical 
treatment  of  the  motion  to  reverse,  and  it 
should  not  be  granted  except  to  subserve  the 
real  ends  of  substantial  Justice."     State  v. 
Smith,  164  N.  C.  — ,  79  S.  E.  979.    The  mo- 
tion for  another  trial  should  be  meritorious, 
and  the  grounds  not  so  slight  as  to  be  trivial, 
for  the  foundation  of  the  motion  is  the  allega- 
tion of  injustice  and  the  prayer  is  for  relief. 
If  no  real  wrong  has  been  suffered,  there 
is  nothing  to  be  relieved  against     *'Ck)urts 
are  instituted  to  enforce  right  and  restrain 
and  punish  wrong.    Their  time  is  too  valuable 
for  them  to  interpose  their  remedial  power 
idly,  and  to  no  purpose.    They  will  only  in- 
terfere therefore  where  there  is  a  prospect 
of  ultimate  benefit"    State  v.  Smith,  supra; 
HcKeel  t.  HoUoman,  164  N.  a  — ^  79  S.  E. 


446.  There  are  other  reasons  for  sustaining 
the  ruling,  but  they  need  not  be  stated,  as 
those  we  have  given  are  sufficient 

[4]  The  other  assignments  of  error  are  not 
stated  according  to  the  rule  of  this  court,  and 
might  be  disregarded.  Whe^er  v.  Cole,  164 
N.  G.  — ,  80  S.  E.  241.  But  notwithstand- 
ing this  departure  from  the  settled  proce- 
dure, we  will  refer  to  them  briefly. 

Fifth,  sixth,  and  seventh  excepuons:  They 
are  too  broadly  stated,  having  been  taken  to 
the  entire  charge,  without  specifying  any  er- 
ror therein. 

[6]  Eighth,  ninth,  tenth,  and  eleventh  ex- 
ceptions: These  were  taken  to  the  refusal  of 
the  court  to  give  the  flrst  second,  third,  and 
fourth  prayers  for  instructions  to  the  Jury. 
The  first  prayer  appears  to  have  been  given, 
and,  if  not,  there  was  no  exertion  noted  to 
any  refusal  to  give  it,  upon  which  an  as- 
si^unent  of  error  could  be  based.  The  other 
prayers  were  predicated  upon  the  theory  that 
Steeley,  the  plaintiff,  had  sufficient  capacity 
and  previous  experience  in  the  mauagement 
of  such  machines  to  know  how  to  operate 
this  one  without  any  instructions  from  the 
defendant,  and  that  he  had  admitted  having 
such  capacity  and  experience  to  defendant's 
manager.  We  have  read  the  charge  carefully, 
and  find  that  the  judge  fully  and  sufficiently 
responded  to  these  prayers  for  instruction, 
and  almost  in  their  very  language.  The 
court  gave  the  fifth,  sixth,  seventh,  and 
eighth  prayers,  as  the  record  states.  The 
refusal  to  give  the  ninth  prayer,  as  to  the  dim- 
inution of  plaintiff's  earning  capacity  by 
the  injury,  does  not  appear  to  have  been  as- 
signed as  error ;  but  if  it  had  been,  we  think 
there  was  some  evidence,  even  though  slll^ht 
it  may  be,  that  his  earning  capacity  is  not 
as  good  now  as  it  was  before  he  was  hurt 
in  the  operation  of  the  machine.  The  pray- 
er was  therefore  properly  disregarded.  The 
errors  last  assigned  are  the  refusal  of  the 
court  to  grant  a  new  trial,  and  the  signing 
of  the  judgment  for  plaintiff.  These  are 
merely  formal,  and  require  no  comment 

Defendant  contends  that  there  was  no  suffi- 
cient time  for  it  to  ascertain  the  defect  in 
the  clutch  of  the  machine  or  its  dangerous 
condition,  but  this  was  for  the  Jury  upon  the 
facts.  There  was,  at  least,  some  evidence 
of  negligence  in  this  respect 
*  These  principles  appear  to  be  settled: 

[6]  First  Where  there  is  evidence  tending 
to  show  that  an  injured  employ 6  did  not 
have  a  reasonably  safe  place  to  work,  or  was 
not  instructed  as  to  the  danger  attending  the 
act  he  was  told  to  do,  the  question  whether 
it  was  a  reasonably  safe  plaoe  to  work  or 
whether  the  failure  to  warn  him  of  the  dan- 
ger was  the  proximate  cause  of  the  injury 
should  be  submitted  to  a  Jury.  The  evidence 
that  there  was  a  safe  way  to  do  the  particu- 
lar work  required  of  the  plaintiff,  as  appears 
in  this  case,  did  not  authorize  a  withdrawal 
of  the  case  from  the  Jury,  in  view  of  the  evi- 
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dence  we  find  in  the  record.  When  more 
than  one  inference  can  be  drawn  as  to  de- 
fendant's negligence  or  the  proximate  cause 
of  the  injury,  the  question  of  liability  is  fbr 
the  Jury. 

[7]  Second.  It  is  the  negligence  of  the  em- 
ployer in  not  providing  for  his  employ^  rea- 
sonably safe  machinery  and  a  reasonably 
safe  place  in  which  to  work  that  renders 
him  liable  for  any  resulting  injury  to  them, 
and  this  negligence  may  consist  in  his  failure 
to  adopt  and  use  the  approved  appliances 
which  are  in  general  use  and  necessary  to  the 
safety  of  the  employes  in  the  performance  of 
their  duties. 

[8]  Third.  A  master  owes  to  a  servant  the 
duty  to  carefully  inspect,  at  reasonable  in- 
tervals, the  machinery,  ways,  and  appliances 
provided  for  the  use  of  the  servant  in  the 
performance  of  his  work,  and  it  is  not  essen- 
tial to  his  liability  for  an  injury  to  the  serv- 
ant that  he  should  actually  know  of  the  de- 
fect causing  the  injury. 

[t]  Fourth.  Generally  speaking,  an  employ- 
er is  bound  to  warn  and  instruct  his  employ^ 
concerning  dangers  known  to  him,  or  which 
he  should  know  in  the  exercise  of  reasonable 
care  for  their  safety,  and  which  are  unknown 
to  them,  or  are  undiscoverable  by  them  in 
the  exercise  of  such  ordinary  and  reasonable 
care  as  in  their  situation  they  may  be  ex- 
pected and  required  to  take  for  their  own 
safety,  or  concerning  such  dangers  as  are 
probably  not  appreciated  by  them,  by  reason 
of  their  lack  of  experience,  their  youth,  or 
through  general  incompetency  or  ignorance; 
and,  unless  the  servant  is  so  warned  or  in- 
structed, he  does  not  assume  the  risk  of  such 
dangers;  but  if  he  receives  an  injury  with- 
out fault  on  his  part,  in  consequence  of  not 
having  received  a  suitable  warning  or  in- 
struction, the  master  is  bound  to  indemnify 
him  therefor.  The  above  rules  are  supported 
by  numerous  authorities.  Norris  v.  Mills, 
164  N.  C.  474,  70  S.  E.  912 ;  Marks  v.  Ck>tton 
Mills,  135  N.  0.  290,  47  S.  E.  432;  West  v. 
Tanning  Co.,  154  N.  C.  44,  69  S.  E.  687; 
Womble  v.  Grocery  Co.,  135  N.  C.  486,  47  S. 
B.'493;  Dorsett  v.  Manufacturing  Co.,  131 
N.  C.  254,  42  S.  E.  612;  Holton  v.  Lumber 
Co.,  152  N.  C.  69,  67  S.  E.  54 ;  Cotton  v.  Rail- 
road Co.,  149  N.  C.  227,  62  S.  E.  1093,  and 
other  cases  cited  in  West  v.  Tanning  Co., 
supra. 

[10]  The  master  is  not  an  insurer  of  the 
servant's  safety,  but  he  does  guarantee  that 
he  will  exercise  reasonable  care  to  see  that 
he  is  not  injured  by  dangerous  machinery  or 
unsafe  surroundings,  and  when  the  legal 
fault  is  his,  and  not  that  of  the  servant,  he 
becomes  liable  to  the  latter  for  any  resultant 
Injury.  It  is  culpable  negligence  on  his  part 
that  is  the  test  Under  these  rules,  the  case 
was  properly  submitted  to  the  jury,  upon  the 
evidence,  to  determine  the  issues  raised  be- 
tween the  parties. 

The  charge  of  the  court  was  full  and  ac- 


curate and  presented  every  possible  phase  of 
the  case  to  the  jury.    Upon  a  careful  review 
of  the  entire  case,  we  can  find  no  legal 
ground  for  disturbing  the  verdict 
No  error. 

On  Motion  for  New  TriaL 

There  was  a  motion  in  this  case  for  a  new 
trial,  based  upon  the  ground  of  newly  dis- 
covered evidence.  This  kind  of  motion  is  not 
debatable  before  us.  It  is  submitted  without 
argument  We  have  examined  the  ajffidavits 
filed  in  support  of  it,  and  find  that  the  new 
evidence  Is  largely  cumulative,  nor  are  we 
satisfied  that  the  defendant  exercised  due 
diligence  to  secure  it  at  the  proper  time.  It 
has  not  therefore  brought  its  application 
within  the  well-settled  rules  governing  such 
cases.  Johnson  v.  Railroad,  163  N.  C.  431,  at 
page  453,  79  S.  E.  600,  and  cases  dted  there- 
in. We  cannot  find  in  the  aflldavits  offered 
any  sufficient  proof  of  due  diligence  or  of 
new  and  substantive  evidence^  nor  are  we 
convinced  by  the  proof  offered  that  any  real 
or  material  injustice  has  been  done,  by  rea- 
son of  the  unavoidable  failure  to  produce  the 
alleged  new  evidence  at  the  trial,  nor  does  it 
appear  to  us  probable  that  on  a  new  trial  a 
different  result  will  be  reached  and  the 
right  prevail.  In  such  a  case,  we  must  deny 
the  request  Warrick  v.  Taylor,  163  N.  G. 
68,  79  S.  E.  286. 

Motion  denied. 

(166  N.  c.  ifi) 
BROGDEN  V.  GIBSON. 

(Supreme  Court  of  North  Carolina.     Feb.  18, 

1914.) 

1.  Tbusts  (f  92%*)— Statute  or  Frauds—Ef- 
fect. 

Where  plaintiff  and  defendant  orally  agreed 
to  purchase  certain  lots  to  be  resold  and  the 
profits  divided,  and  defendant  took  title  and  re- 
fused to  perform,  an  action,  wherein  it  was 
averred  that  defendant  was  a  trustee  and  ask- 
ing for  a  division  of  the  lots,  was  an  aedon  to 
enforce  a  parol  trust  rather  than  for  specific 
performance,  and  the  statute  of  frauds  was  in- 
applicable. 

[Bd.    Note.— For    other    cases,    see    Tmsts, 
Cent.  Dig.  §  141;   Dec  Dig.  |  92^^.*] 

2.  Thusts  (§  99*)— Parol  Trust  in  Lanos. 

Where  plaintiff  and  defendant  orally  agreed 
to  purchase  certain  lots  to  be  resold  and  the 
profits  divided,  defendant  to  furnish  tlie  mon- 
ey and  plaintiff  to  do  all  the  active  business, 
and  defendant  took  title  and  refused  to  per- 
form, be  held  under  a  parol  trust  for  the  pur- 
poses of  the  agreement,  since  to  permit  defend- 
ant to  profit  by  his  betrayal  of  the  plaintiff 
would  not  only  be  inequitable  but  a  reproach 
on  the  administration  of  justice. 

[Ed.    Note. — For    other    cases,    see    Trusts, 
Cent.  Dig.  §  150;    Dec  Dig.  |  93.*] 

3.  Frauds,   Statute  op  (§  56*>— Operatiom 
AND  Effect— Division  of  Pro  jits  or  Sale. 

Where  land  is  purchased  in  the  name  of 
one  of  two  parties  and  resold,  under  an  oral 
agreement  for  a  division  of  the  profits,  the  oth- 
er party  may  maintain  assumpsit  for  his  share 
on  the  implied  promise  to  pay  money  recfived 
for  another,'  regardless  of  the  statute  of  frauds. 


*For  other  cases  see  same  topic  and  Motion  NUMBER  in  Dec  Dig.  6  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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which  only  refers  to  a  sale  or  conveyance  of 
land  and  not  a  mere  division  of  money. 
[Ed.    Note.— For    other    cases,   see    Frauds, 

Statute  of.  Cent  Dig.  §§  83-89.  iSft-lSS;  Dec. 
Dig.  §  56.*] 

4-  Tbubtb    (§   99*)— Obal   Aqreemenin— Cow- 
bidssation. 

One  who  has  secured  title  to  land  under 
an  oral  agreement  that  it  shall  be  resold,  and 
(he  profits  divided  with  another  who  aided  in 
the  purchase,  caiinot  successfully  daim  that 
his  promise  was  merely  voluntary,  since  equi- 
table considerations  constitute  the  foundation 
of  almost  every  trust,  and  the  fiduciary  should 
be  held  to  account  in  the  same  spirit  m  which 
he  contracted. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  §  150 ;   Dec.  Dig.  §  »§.♦] 

6.  Tbusts  (§  92%*)— CoNSTRUcnvK  Tbusts— 
Abuse  of  Confidencb— Pabol  Evidence. 
Although  no  one  can  be  forced  to  part  with 
his  own  title  to  land  by  virtue  of  a  mere  verbal 
bargain,  yet  where  one  procures  title  from  an- 
other which  he  could  not  have  obtained  except 
for  the  confidence  reposed  in  him,  and  he  abus- 
es such  confidence,  he  is  converted  into  a  trus- 
tee ex  malefido. 

[Ed.  Note. — ^For  other  cases,  see  Trusts, 
Cent.  Dig.  §  141 ;   Dec  Dig.  §  92%.»] 

6.  Appeal  and   Bbbob  (§  1047*)— Review- 
Harmless  EbBOB— RXTLINGS  ON   TESmCONY 

— Pbejudice. 

Errors,  if  any,  in  the  rulings  on  testimony, 
which  were  so  slight  as  not  to  have  affected 
the  result,  are  not  grounds  for  reversal,  as 
a  reversal  will  not  be  granted  unless  the  er- 
ror is  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4182,  4133,  414^-4152; 
Dec.  Dig.  {  1047.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Connor,  Judge. 

Action  by  E.  V.  Brogden  against  T.  E. 
Gibson.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     No  error. 

This  is  an  action  to  compel  the  execution 
of  a  parol  trust  The  verdict  of  the  jury 
shows:  That  the  plaintiff  and  defendant 
entered  into  an  oral  agreement,  on  joint  ac- 
count, that  they  should  buy  and  sell  for  gain 
certain  lots  sltnated  in  the  city  of  Rocky 
Mount;  the  specific  stipulation  being  that 
plaintiff  should  purchase  and  sell  the  lots, 
doing  all  of  the  active  business  In  that  be- 
half, and  the  defendant  should  furnish  the 
money  with  which  to  make  the  purchases, 
that  the  lands  should  be  sold,  defendant  re- 
paid the  amount  of  his  advances  in  money, 
and  the  dear  profits  should  be  divided  equal- 
ly between  them.  That  plaintiff  was  ready, 
able,  and  willing,  to  perform  his  part  of  the 
contract,  and  actually  did  do  all  the  things 
required  of  him,  and  defendant  refused  to 
comply  therewith  on  his  part.  By  plaintiff's 
efforts,  actually  bestowed  by  him,  they  suc- 
ceeded in  purchasing  from  one  J.  H.  Flood 
five  lots,  upon  terms  satisfactory  to  all  the 
parties,  but  instead  of  having  Flood  make 
the  title  to  plaintiff,  or  to  plaintiff  and  de- 
fendant, so  that  plaintiff  might  resell  them 
and  realize  the  proceeds  of  the  sale,  and 
that  the  agreement  could  be  executed  to  that 
extent,  the  defendant  secretly,  and  without 


plalntifTs  knowledge,  and  with  the  intent  to 
defeat  his  rights  in  the  contract,  caused  J. 
H.  Flood  to  convey  the  lots  to  him  individ- 
ually and  thereby  got  control  of  the  title. 
Defendant  afterwards  agreed  orally  to  per- 
form the  contract,  which  he  admitted,  by  a 
sale  of  the  lots  at  plaintiff's  request,  but, 
later,  refused  to  do  so.  Plaintiff  had  pro- 
cured bidders  at  advantageous  prices,  but 
defendant  still  refused  to  sell  to  any  one  of 
them,  and  plaintiff  thereupon  offered  to  pay 
his  fair  proportion  of  the  amount  advanced 
by  defendant  and  take  a  conveyance  for  one 
moiety  to  the  four  remaining  lots;  one  of 
the  five  lots  having  theretofore  been  sold  to 
C.  R.  li.  Matthews  for  $175.  This  proposal 
was  rejected  by  defendant.  That  the  price 
paid  Flood  for  the  lots  was  $625,  a  large 
part  of  which  defendant  borrowed  for  the 
purpose,  securing  the  repayment  of  it  by  a 
mortgage  on  said  premises.  That  afterwards 
plaintiff  proposed  to  pay  defendant  his  part 
of  the  purchase  price  and  take  a  deed  for 
two  of  the  lots;  but  this  defendant  declined 
to  do,  stating  that  he  intended  to  hold  the 
lots  absolutely  for  himself  and  for  his  sole 
Use  and  benefit,  claiming  sole  and  absolute 
ownership  in  spite  of  the  plain  terms  of  the 
contract,  by  which  he  agreed  that  the  lands 
should  be  held  in  trust  for  the  plaintiff  and 
himself,  as  aforesaid,  and  not  by  him  in- 
dividually in  his  own  right 

Plaintiff  avers  that  defendant  is  a  trustee 
for  the  benefit  of  the  parties  to  the  said 
agreement,  holding  the  legal  title  to  the 
land  for  the  uses  and  purposes  above  set 
forth.  He  asks  for  an  adjustment  of  the 
amounts  due  and  to  be  paid  by  each  of  the 
parties,  and  upon  payment  of  the  sum  due 
by  him  that  the  four  lots  be  equally  divided 
between  them,  and  that  deeds, be  executed 
accordingly,   and  for  general  relief. 

Defendant  denied  the  essential  facts  al- 
leged by  plaintiff  in  regard  to  the  purchase 
of  the  lots  for  the  joint  benefit  of  plaintiff 
and  himself,  and  averred  that  he  bought  the 
property  for  himself,  by  borrowing  the  mon- 
ey, it  is  true,  and  mortgaging  the  land  to 
pay  the  purchase  price,  but  that  he  made  no 
agreement  that  plaintiff  should  have  any 
share  or  interest  therein,  nor  did  he  conceal 
any  part  of  the  transaction  from  the  plain- 
tiff. After  the  property  was  bought  by  him, 
he  agreed  to  pay  plaintiff  commissions  if  he. 
sold  the  same  for  him;  but,  before  there 
was  any  sale  by  plaintiff,  he  concluded  to 
withdraw  the  land  from  the  market  and 
build  houses  upon  it,  and  this  was  all  of 
their  agreement  Upon  an  issue  submitted, 
the  jury  found  the  facts  to  be  as  stated  by 
plaintiff  in  his  complaint,  thereby  adopting 
his  version  as  above  set  out  The  court,  up- 
on the  verdict,  declared  that  defendant  held 
the  land  in  trust,  according  to  the  t^rms  of 
the  agreement  between  the  parties,  and  ad- 
judged that  it  be  sold  and  the  cause  retained 
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for  further  orders  and  directions,  defendant 
to  pay  the  costs  of  the  action,  whereupon 
he  appealed. 

Bunn  &  Spruill,  of  Rocky  Mount,  and  G. 
M.  T,  Fountain  &  Son,  of  Tarboro,  for  appel- 
lant E.  B.  Grantham,  of  Rocky  Mount,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  main  contention  of  the  de- 
fendant is  that  the  agreement  between  the 
parties,  alleged  by  the  plaintiif  and  found 
by  the  jury  to  be  the  true  one,  is  within  the 
terms  of  the  statute  of  frauds,  and,  not  hav- 
ing been  reduced  to  writing,  is  voidable  by 
him.  But  the  fallacy  of  the  position  \a  ap- 
parent when  we  consider  that  this  is  an  ac- 
tion to  enforce  a  trust,  which  is  not  within 
the  statute,  and  not  one  for  specific  per- 
formance of  a  contract  relating  to  land.  The 
Bbglish  statute  includes  parol  trusts  within 
its  prohibition,  but  ours  does  not,  and  they 
remain  here  as  at  common  law.  The  transac- 
tion between  these  parties  falls  clearly  with- 
in the  definition  of  a  parol  trust,  as  settled 
by  several  decisions  of  this  court.  If  the 
land  had  been  sold  by  the  defendant,  and 
that  part  of  the  contract  performed,  the 
plaintiff  would  be  entitled  to  recover  his 
share  of  the  proceeds  of  the  sale,  in  assump- 
sit, upon  the  theory  of  money  received  to  his 
use,  from  which  tiie  law  implies  a  promise 
by  defendant  to  pay  it  over  to  him,  and  this 
without  regard  to  the  statute  of  frauds,  as 
the  case  would  not  be  covered  by  its  provi- 
sions, which  refer  to  a  sale  or  conveyance  of 
la^d  and  not  to  a  division  of  money  merely 
or  the  proceeds  of  the  sale.  Massey  v.  Hol- 
land, 25  N.  0.  197;  Michael  v.  FoU,  100  N. 
C.  178,  6  S.  B.  264,  6  Am.  St  Rep.  j577; 
Sprague  v.  Bond,  108  N.  C.  382,  13  S.  E.  143; 
Bourne  ▼.  SherrlU,  143  N.  C.  381,  55  S.  E. 
799,  118  Am.  St  Rep.  809.  The  court  held, 
In  Hess  v.  Fox,  10  Wend.  (N.  T.)  436,  that 
th^  statute  did  not  apply  to  such  an  agree- 
ment, because:  "No  question  can  arise  here 
as  to  the  validity  of  the  agreement  to  sell. 
•  •  •  That  was  performed,  and  the  re- 
maining part  was  to  pay  over  money,  sup- 
ported by  the  consideration  of  land  conveyed 
to  the  promisor."  This  case  is  cited  with 
approval  in  Bourne  v.  Sherrill,  supra,  and  it 
may  now  be  taken  as  settled  law  in  this 
state,  if  not  in  all  Jurisdictions.  While  de- 
fendant has  not  sold  the  land,  so  as  to  bring 
this  case  within  the  operation  of  the  principle 
just  stated,  he  has,  by  his  agreement,  charg- 
ed it  with  a  trust  which  equity  will  enforce, 
and  the  statute,  fortunately  for  fair  and 
honest  dealing,  is  no  protection  to  him. 
That  he  is  morally  bonnd  to  its  performance 
will  not  be  questioned,  and  he  is  also  legally 
required  to  fulfill  his  promise.  The  law,  upon 
this  phase  of  the  matter,  is  equally  well 
established.  We  cannot  doubt  for  a  moment 
that  the  agreement  was  that  the  title  to  the 
land  should  be  taken  in  the  name  of  the 
plaintiff,  or,  at  least,  in  the  Joint  names  of 


the  parties,  as  the  plaintiff  was  authorized 
to  sell  as  well  as  to  buy  the  lots,  and  every- 
thing necessary  to  carry  out  this  purpose  is 
implied.  It  surely  was  not  intended  that  de- 
fendant should  be  able  to  block  the  execution 
of  the  agreement  by  taking  the  title  to  him- 
self and  refusing  to  convey.  But  even  if  it  was 
the  purpose  that  he  should  have  it,  the  agree- 
ment was  that  he  should  hold  it  for  the 
Joint  benefit  of  himself  and  the  plaintiff,  and 
upon  the  faith  of  this  promise  he  acquired 
the  title,  and  will  not  be  permitted  to  hold  it 
discharged  of  this  obligation,  but  only  in 
trust  for  the  uses  declared  in  the  agreement 
The  further  consideration  for  the  promise 
was  that  the  plaintiff  should  contribute  his 
skill  and  labor  in  securing  the  property  for 
the  purposes  of  the  Joint  enterprise.  This 
he  has  done  fully  and  faithfully,  and  equity 
will  not  disappoint  his  reasonable  expecta- 
tion that  defendant  would  not  take  the  ben- 
efit of  this  skill  and  labor  and  refuse  to 
execute  the  trust  and  confidence  reposed  hi 
him.    Plaintiff's  equity  is  clear. 

The  case  is  fully  covered  by  Avery  v.  Stew- 
art, 136  N.  C.  426,  48  S.  E.  775.  68  Lu  R.  A 
776.  Without  quoting  literally,  the  court  then 
held:  A  breach  of  a  mere  moral  obligation  is 
not,  by  itself,  suflSdent  ground  for  the  inter- 
ference of  the  court  The  evidence,  if  taken 
as  true,  shows  that  there  was  more  than  that 
in  this  instance,  and  that  the  defendant  has 
acquired  property  which  he  could  not  have 
obtained  but  for  the  plaintiff's  request  that 
he  furnish  the  money  and  take  the  title,  and 
his  promise  to  do  so.  The  plaintiff's  equity 
seems  to  us  to  be  plain.  That  case  was  ap- 
proved in  Russell  v.  Wade,  146  N.  C.  116,  89 
S.  E.  345,  and  the  two  cases  distinguished  in 
their  facts  by  the  following  reasoning,  though 
it  was  held  there  was  no  material  difference^ 
but  both  were  governed  by  the  same  genial 
and  equitable  rule:  ''The  difference  in  the 
two  cases  consists  In  the  fact  that  in  one 
the  defendant  agreed  to  take  the  title  to  him- 
self for  the  benefit  of  plaintiff;  whereas  in 
the  other  he  was  to  take  the  option  In  the 
name  and  for  the  benefit  of  both,  and,  in 
violation  of  his  promise  and  his  duty,  he  took 
it  to  himself.  In  one  the  wrong  was  in  re- 
fusing to  execute  an  express  promise,  upon 
the  faith  of  which  defendant  got  the  prop- 
erty;* whereas  in  the  other  defendant  took 
title  in  violation  of  his  agreement  In  the 
first  case  the  court  enforces  the  ezecntion  of 
an  express  parol  trust  In  this  case  the  court 
declares  defendant  a  trustee  to  prevent  fraud 
ex  maleficio."  It  had  before  been  said  in 
Avery  v.  Stewart,  supra:  "Ttusts  of  the 
second  class  exist  pur^y  by  construction  of 
law,  without  reference  to  any  actual  or  sup- 
posed intention  to  create  a  trust,  for  the  pur- 
pose of  asserting  rights  of  parties  or  of 
frustrating  fraud,  and  are  therefore  termed 
constructive  trusts.  •  ♦  •  The  party  guil- 
ty of  the  fraud  is  said  in  such  cases  to  be 
a  trustee  ex  maleficio  and  will  be  decreed  to 
hold  the  legal  title  for  the  use  and  benefit  of 
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the  injured  party  and  to  convey  the  same 
when  necessary  for  his  protection,  as  when 
one  has  acquired  the  legal  title  to  property 
by  unfair  means.  The  Jurisdiction  is  exer- 
cised distinctly  upon  the  ground  of  the  fraud 
practiced  by  the  party  against  whom  relief 
is  prayed" — citing  Bispham  on  Equity  (6th 
Ed.)  I  79,  and  pages  126,  126,  143;  Wood  t. 
Cherry,  73  N.  C.  116;  Gorrell  v.  Alspaugh, 
120  N.  C.  362,  27  S.  E*  85.  In  Glass  v.  Hul- 
bert,  102  Mass.  39,  2  Am.  Rep.  418,  the  court 
BO  states  the  principle  as  to  make  its  appli- 
cation to  our  facts  very  transparent:  "Where 
a  party  acquires  property  by  conveyance  or 
devise  secured  to  himself  under  assurances 
that  he  will  transfer  the  property  to,  or  hold 
and  appropriate  it  for,  the  use  and  benefit  of 
another,  a  trust  for  the  benefit  of  such  other 
person  is  charged  upon  the  property,  not  by 
reason  merely  of  the  oral  promise,  but  be- 
cause of  the  tsiCt  that  by  means  of  said  prom- 
ise he  had  induced  the  transfer  of  the  prop- 
erty to  himself.'* 

When  one  has,' by  his  promise  to  buy,  hold, 
or  dispose  of  real  property  for  the  benefit  of 
another,  induced  action  or  forbearance  of  an- 
other relying  upon  said  promise,  it  would  coil- 
summate  a  fraud  if  the  promise,  so  solemnly 
but  deceptively  made,  should  not  be  enforced. 
If  the  plaintiff  had  suspected  that  the  defend- 
ant intended  to  betray  him  by  a  false  prom- 
ise, and  thus  to  mislead  him  into  the  adoption 
of  a  course  of  action  which  otherwise  he 
would  not  have  taken,  or  to  cease  efforts  in 
the  flame  direction  and  with  the  same  end  in 
view,  which  otherwise  he  would  have  contin- 
ued, he  would  have  withdrawn  his  misplaced 
confidence  in  defendant  and  have  arranged 
with  some  other  and  "hiore  reliable  person, 
equally  able  to  assist  him,  in  order  to  secure 
the  same  kind  of  benefit  Vestal  v.  Sloan,  76 
N.  G.  127;  Johnson  v.  Hauser,  88  N.  C.  388; 
Shields  V.  Whitaker,  82  N.  G.  516 ;  Thompson 
r.  Newlin,  88  N.  G.  338,  42  Am.  Dec.  169.  If 
we  should  permit  defendant  to  profit  by  any 
such  betrayal  of  the  trust  so  implicitly  and 
Innocently  reposed  in  him,  it  would  be  not 
only  inequitable,  but  a  reproach  to  the  ad- 
ministration of  Justice.  This  view  is  further 
sustained  by  the  language  of  Chief  Justice 
Smith  in  Cheek  v.  Watson,  85  N.  C.  at  page 
198:  "Our  conclusion  upon  the  whole  testimo- 
ny is  that  the  defendant  has  deceived  an  em- 
barrassed man  into  assent  to  the  sale  of  his 
land  to  the  defendant,  through  the  trustee, 
by  taking  advantage  of  his  distress  and  ex- 
citing false  hopes  that  the  sale  should  not 
be  pleaded  as  absolute,  but  that  the  land 
might  be  redeemed  within  a  reasonable  time. 
The  trust  would  equally  arise  where  the  par- 
ty relying  upon  the  assurance  Is  prevented 
from  making  arrangements  with  others  by 
which  he  could  have  secured  the  same  bene- 
fits promised  by  the  purchaser." 

[41  It  will  not  do  to  say  that  the  defend- 
ant was  moved  merely  by  friendly  or  be- 
nevolent considerations,  and  his  promise  was 
therefore  voluntary,  and  therefore  he  may,  at 


his  option,  refuse  a  compliance  with  it 
Equitable  considerations,  we  have  described, 
constitute  the  foundation  of  almost  every 
trust,  and  the  fiduciary  should  be  held  to  ac- 
count as  nearly  as  possible  in  the  same  spirit 
in  which  he  originally  contracted  and  to  the 
same  extent  Sandfoss  v.  Jones,  35  Gal.  481; 
Owens  V.  Williams,  130  N.  G.  at  page  168,  41 
S.  E.  93;  Soggins  v.  Heard,  31  Miss.  428. 
In  Cousins  v.  Wall,  56  N.  C.  43,  Judge  Battle 
states  our  case  substantially  and  says:  "By 
paying  his  money  and  taking  the  legal  title 
to  himself,  the  defendant  held  the  legal  title, 
in  trust,  to  secure  the  r^ayqent  of  the  pur- 
chase money,  and  then  in  trust  for  the  plain- 
tifC  The  defendant  never  contracted  to  sell 
or  convey  the  land,  or  any  interest  therein, 
to  the  plaintiff;  for,  at  the  time  of  the  agree- 
ment, he  had  no  title  or  interest  in  the  land, 
and  it  was  only  by  force  of  the  agreement 
that  he  was  permitted  to  take  the  legal  title, 
and  by  the  same  act  he  took  it  in  trust  for 
the  plaintiff.  It  is  manifest  that  the  stat- 
ute of  frauds  does  not  apply." 

[6]  The  doctrine  has  been  ,thus  most  aptly 
stated:  Although  no  one  can  be  compelled  to 
part  with  his  own  title  by  force  of  a  mere 
verbal  bargain,  yet,  when  he  procures  a 
title  from  another  which  he  could  not  have 
obtained  except  by  a  confidence  reposed  in 
him,  the  case  is  different  .  There,  if  he  abuse 
the  confidence  so  reposed,  he  is  converted  in- 
to a  trustee  ex  maleficio.  The  statute  which 
was  intended  to  prevent  frauds  turns  against 
him  as  the  perpetrator  of  the  fraud.  It  is 
not  therefore  the  fact  that  the  bargain  by 
which  he  was  enabled  to  obtain  the  title  is 
verbal  which  governs  the  case,  but  the  fact 
that  he  procured  the  title  to  be  made  to  him 
in  confidence,  the  breach  of  which  is  fraudu- 
lent and  in  bad  faith.  Seichrisf^s  Appeal,  66 
Pa.  237.  Substantially  to  the  same  effect  is 
the  following  statement  of  the  court  in  Carr  v. 
Carr,  52  N.  Y.  at  page  260,  after  discussing 
the  meaning  and  application  of  the  statute  of 
frauds:  "It  bars  no  other  equity,  and  pre- 
cludes no  one  from  asserting  title  against  one 
who  has  thus  taken  a  conveyance  for  a  law- 
ful and  specific  purpose,  and  attempts  to  re- 
tain the  property  in  violation  of  the  arrange- 
ment and  agreement  under  which  he  has  ac- 
quired the  formal  title,  in  fraud  of  the  real 
owner  and  against  equity  and  good  con- 
science." 

Manifestly  such  is  the  case  now  before  us 
for  adjudication,  upon  the  Judgment  nonsuit- 
ing the  plaintiff.  Numerous  cases  in  this 
court  have  stated  and  applied  the  principle 
in  the  same  way.  Sykes  v.  Boone,  132  N.  G. 
199,  43  S.  E.  645,  95  Am.  St  Rep.  619 ;  Har- 
grave  v.  King,  40  N.  C.  436;  Turner  v.  King, 
37  N.  G.  132,  38  Am.  Dec.  679 ;  Gloninger  v. 
Summit,  55  N.  C.  518;  Barnard  v.  Hawks, 
111  N.  G.  338,  16  S.  E.  329 ;  and  other  cases 
cited  in  Avery  v.  Stewart  supra,  and  Russell 
V.  Wade,  supra.  "When  one  by  parol  agrees 
to  procure  a  lease  for  himself  and  others 
and  does  procure  the  lease  in  his  own  name. 
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he  Is  a  trustee  for  those  for  whom  he  agreed 
to  act»  and  the  statutes  referred  to  have 
no  application."  Hargrave  y.  King,  supra. 
"The  plaintlflTs  equity  does  not  rest  upon  the 
idea  of  the  specific  performance  of  a  con- 
tract. The  parties  did  not  occupy  the  relation 
of  vendor  and  vendee.  The  defendant  did  not 
agree  to  sell  the  land  to  the  plaintiff,  for  at 
the  time  of  this  arrangement  he  did  not  have 
the  land,  or  any  Interest  therein,  to  sell ;  nor 
was  the  plaintiff  to  pay  a  price  for  it  But 
the  plaintiff's  equity  rests  upon  the  idea  of 
enforcing  the  execution  of  a 'trust;  and  the 
facts  show  that  the  relation  of  the  parties 
was  that  of  trustee  and  cestui  que  trust." 
The  case  of  Falkner  v.  Hunt,  76  N.  C.  202, 
would  appear  to  be  directly  and  expressly  in 
point,  leaving  nothing  to  inference  or  specula- 
tion, as  the  facts  of  the  two  cases  are  so 
closely  and  intimately  analogous.  It  was 
held  that  the  statute  of  frauds  did  not  apply, 
and  that  plaintiff's  agreeing  to  charge  the 
"mill  site"  with  a  trust  in  his  behalf  and  for 
his  benefit,  jointly  with  defendant,  was  too 
plain  for  discussion,  and  therefore  the  court 
merely  states  the  facts  and  its  conclusion 
without  the  citation  of  authority.  See,  also, 
Banff  V.  Howard,  66  N.  C.  440;  20  Cyc.  237, 
232.  The  court,  in  Neely  v.  Torian,  21  N.  O. 
410,  after  finding  that  defendant  acquired 
title  to  land  by  a'  false  promise,  which  de- 
ceived the  plaintiff  into  assenting  to  his  pui^ 
chase  of  It,  adjudged  that  he  should  hold  as 
trustee,  first,  to  reimburse  himself  the 
amount  he  had  advanced,  and  then  for  the 
benefit  of  the  plaintiff,  who  should  pay  the 
purchase  money  and  receive  the  title  by  con- 
veyance from  the  defendant;  the  court  say- 
ing that  defendant  had  obtained  the  title  by 
exciting  false  hopes  in  the  plaintiff  that  the 
sale  should  not  be  treated  as  absolute,  and 
taking  advantage  of  him,  and  that,  in  con- 
science, he  should  not  retain  the  unfair  gains 
thus  acquired  by  the  deception,  but  could 
avail  himself  of  the  legal  title  only  as  a  secu- 
rity for  what  he  had  advanced  on  the  faith  of 
it  This  court,  at  the  last  term,  decided  a  case 
in  all  essential  respects  like  the  one  at  bar. 
There  a  sale  of  the  land  was  ordered,  with 
direction  to  pay  the  purchase  money  advanc- 
ed by  defendant,  and  then  to  divide  the  bal- 
ance of  the  proceeds  between  the  parties,  ac- 
cording to  th^r  agreement.  This  court  af- 
firmed the  judgment  (Anderson  v.  Harrington, 
163  N.  O.  140,  79  S.  E.  426),  holding  that  a 
trust  had  been  created  by  contract  based  up- 
on a  valuable  consideration,  to  stand  seised 
to  the  use  of  or  in  trust  for  another,  as  de- 
cided in  Wood  V.  Cherry,  supra,  and  that  the 
statute  of  frauds  did  not  apply,  citing  Biggs 
V.  Swann,  59  N.  €.  118.  That  is  decisive  of 
this  case.  The  other  exceptions  become  im- 
material, in  view  of  what  we  have  said. 

Even  if  there  was  any  error  in  the  rulings 
upon  testimony,  which  we  do  not  admit,  it 
was  so  very  sUght  as  not  to  have  affected  the 


result  A  reversal  will  not  be  granted  unlesB 
the  error  is  prejudicial.  State  v.  Smith,  164 
N.  C.  — ,  79  S.  B,  979 ;  McKeel  ▼.  Holleman, 
164  N.  C.  — ,  79  S.  B.,445 ;  Steeley  v.  Lumber 
Ck).,  80  S.  E.  963,  at' this  term.  When  the 
fund  is  paid  into  the  court  after  the  sale  has 
been  made,  it  will  be  distributed  according  to 
the  agreement,  the  purchase  money  of  the 
land  paid  to  defendant,  and  then  tiie  balance 
divided  equally  between  the  parties. 
No  error. 

««*=»•  (166  N.  C.  247) 

STATE  V.  FENNEB. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1914.) 

1.  SODOICT  (i  l*>-NATn]tE  AND  ELKMXNTS  OF 

Ofivnsbs. 

Under  Bevisal  1905,  §  3349.  making  un- 
lawful the  crime  against  nature^  having  carnal 
knowledge  of  another  by  insertmg  the  private 
parts  into  the  mouth  is  indictable. 

[Ed.  Note.— For  other  cases,  see  Sodomy, 
Cent  Dig.  {§  1,  2 ;    Dec  Dig.  I  1.*] 

2.  SODOMT    (I  2*)— ATTElfPTB. 

Under  Bevisal  1905,  J  3349,  making  the 
crime  against  nature  an  offense,  though  defend- 
ant could  not  be  convicted  of  the  princii>al  of- 
fense, there  being  no  evidence  of  penetration  of 
his  private  parts  into  the  mouth  of  another,  be 
could  be  convicted  of  an  attempt  to  commit 
the  offense. 

[Ed.  Note.~For  other  cases,  see  Sodomy, 
Cent  Dig.  §  3 ;    Dec.  Dig.  i  2.*] 

8.  Criminal  Ljlw   (i   870*)--Tblajl— Special 

Verdict. 

A  special  verdict  containing  only  a  recital 
of  the  evidence  and  not  findings  of  facts  will 
not  support  a  judgment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2092 ;   Dec.  Dig.  <  870.*] 

Appeal  from  Superior  Court  Halifax  Coun- 
ty; Peebles,  Judge. 

John  Fenner  was  acquitted  of  the  crime 
against  nature,  by  direction  of  the  court  and 
the  State  appeals.  Reversed,  and  new  trial 
ordered. 

This  is  an  indictment  charging  the  defend- 
ant with  the  crime  against  nature,  in  that  he 
had  carnal  knowledge  of  a  male  person.  The 
evidence  tends  to  prove  an  attempt  on  the 
part  of  the  defendant  by  Inserting  his  pri- 
vate parts  in  the  mouth  of  the  male.  There 
was  a  special  verdict  which  consists  in  a 
recital  of  the  evidence,  which  the  Jury  finds 
to  be  true.  His  honor  held  that  the  defend- 
ant was  not  guilty,  and  the  state  appealed. 

The  Attorney  General  and  T.  H.  Calvert 
Asst  Atty.  Gen.,  for  the  State.  W.  E.  Daniel, 
of  Weldon,  for  appellee. 

ALLEN,  J.  [1]  In  the  early  English  case 
of  Bex  V.  Jacobs,  Russell  &  Ryans  Crown 
Cases,  331,  it  was  held  that  inserting  the  pn- 
vate  parts  in  the  mouth  was  not  sodomy,  and 
most  of  the  text-writers,  relying  on  that  au- 
thority, so  declare.  The  courts  of  California 
and  Texas  also  follow  this  statement  of  the 
law.  People  v.  Boyle,  116  Cal.  658,  48  Pac 
800 ;   Prindle  v.  State,  31  Tex.  Cr.  R.  551,  21 
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S.  W.  360,  87  Am.  St  Rep.  833.  The  term 
*'sodomy"  is  not  used  in  our  statute,  but  the 
crime  denounced  by  section  3349  of  the  Re- 
vlsal  is  the  "crime  against  nature,"  which  are 
words  of  broader  import  and  are  sufficiently 
comprehensive  to  include  the  conduct  of  the 
defendant 

The  question  was  considered  by  the  Su- 
preme Court  of  Georgia  in  Herring  v.  State, 
119  Ga.  720,  46  S.  B.  881,  under  a  statine  de- 
fining "sodomy"  as  "the  carnal  knowledge 
and  connection  against  the  order  of  nature, 
by  man  with  man,  or  in  the  same  unnatural 
manner  with  woman,"  and  it  was  held  to  be 
immaterial  whether  the  penetration  -  was 
through  the  mouth  or  per  anum.  The  court 
said:  "It  is  also  to  be  noted  that  there  is 
no  limitation  as  to  the  means  by  which  this 
crime  may  be  committed.  After  much  re- 
fection, we  are  satisfied  that,  if  the  baser 
form*  of  the  abominable  and  disgusting  crime 
against  nature  (L  e.  by  the  mouth)  had  pre- 
vailed in  the  days  of  the  early  common  law, 
the  courts  of  England  could  well  have  held 
that  that  form  of  the  offense  was  included  in 
the  current  definition  of  the  crime  of  sod- 
omy. And  no  satisfactory  reason  occurs  to 
us  why  the  lesser  form  of  this  crime  against 
nature  should  be  covered  by  our  statute 
and  the  greater  excluded,  when  both  are 
committed  in  a  like  unnatural  manner,  and 
when  either  might  well  be  spoken  of  and  un- 
derstood as  being  'the  abominable  crime  not 
fit  to  be  named  among  Christians.*  We 
therefore  think  that  it  made  no  difference  in 
this  case  whether  Herring  and  Jordan  had 
in  mind  the  one  or  the  other  form  of  the 
crime."  Also  in  Honselman  v.  People,  168 
111.  175,  48  N.  E.  306,  where  the  evidence 
showed  a  penetration  by  the  mouth:  "The 
method  employed  in  this  case  is  as  much 
against  nature,  in  the  sense  of  being  unnat- 
ural and  against  the  order  of  nature,  as 
sodomy  or  any  ^bestial  or  unnatural  copula- 
tion that  can  be  conceived." 

We  are  therefore  of  opinion  that  under 
our  statute,  having  carnal  knowledge  of  an- 
other by  Inserting  the  private  parts  in  the 
mouth  is  indictable. 

[2]  It  appears,  however,  that  there  was  no 
evidence  of  penetration,  which  is  an  essential 
and  necessary  element  of  the  offense,  and 
therefore  the  defendant  could  not  be  convict- 
ed of  the  principal  crime  charged,  but  it  also 
api)ears  that  there  is  evidence  of  an  attempt 
to  commit  the  crime;  and,  under  section 
3269  of  the  Revisal,  "upon  the  trial  of  any 
indictment  the  prisoner  may  be  convicted  of 
the  crime  charged  therein  or  of  a  less  degree 
of  the  same  crime,  or  of  an  attempt  to  com- 
mit the  crime  so  charged,  or  of  an  attempt 
to  commit  a  less  degree  of  the  same  crime." 
We  are  therefore  of  opinion  that  there  is  evi- 
dence of  an  attempt  to  commit  the  crime 
charged  in  the  indictment  for  which  the  de- 
fendant may  be  tried. 


[3]  The  special  verdict  is  defective  and 
will  not  support  a  judgment,  as  it  contains 
merely  a  recital  of  the  evidence,  which  is 
circumstantial  in  its  nature. 

It  was  said  as  early  as  State  v.  Watts,  32 
N.  C.  369:  "It  is  common  learning  that  a 
verdict  is  defective  which  finds  only  the  evi- . 
dence,  since  the  court  cannot  draw  iilferences 
of  fact  but  only  apply  the  law  to  facts 
agreed  or  found."  And  in  State  v.  McCloud. 
151  N.  C.  730,  66  S.  B.  568 :  "In  determining 
the  guilt  or  innocence  of  a  defendant  upon 
a  special  verdict,  the  court  is  confined  to 
the  facts  found,  and  is  not  at  liberty  to  infer 
anything  not  directly  f ound.** 

A  new  trial  is  ordered. 

New  trial. 

"****"  a65  N.  c.  80) 

ROOKER  V.  RO£>WELL  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1914.) 

1.   EXECXTTOBS  AND  ADMINISTBATOBS  (S  221*)— 

Disputed  CtAiH  fob  Suppobt  — •  Admissi- 

bujty  op  Evidence— Wbiting. 

In  an  action  on  an  account  for  the  support 
of  plain tifiTs  mother-in-law,  defendant's  intes- 
tate, asking  a  sale  of  intestate's  land  and  the 
application  of  the  proceeds  upon  such  account, 
a  paper  writing  to  the  effect  that  intestete 
waa  to  give  plaintiff  her  land,  provided  he  took 
care  of  her  during^  her  lifetime,  peaceably  and 
respectfuUy,  offered  by  plaintiff,  not  as  the  ba- 
Kis  of  a  contract  to  conyey  land,  but  only  to  re- 
but any  presumption  that  his  services  were 
gratuitous,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  901-903%, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  {  221.*] 

2.  Tbial  (i  139*)  —  Value  of  Evidence  — 
Question  fob  Jubt— Execution  and  Iden- 
tity OF  Wbiting. 

In  sQch  action,  the  value  and  credibility 

of  the  evidence,  tending  to  prove  the  identity 

and  execution  of  such  paper  writing,  waa  for 

the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  832,  833,  33&-341,  365;  Dec  Dig.  § 
139.»] 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Peebles,  Judge.  • 

Action  by  J.  P.  Rooker  against  T.  O.  Rod- 
well,  administrator  of  Mrs.  Lucy  Thompson, 
deceased,  and  otliera  Judgment  for  defend- 
ants, and  plaintiff  excepts  and  appeals.  New 
trial. 

John  H.  Kerr,  of  Warrenton,  for  appel- 
lant T.  T.  Hicks,  of  Henderson,  Tosker 
Polk,  of  Warrenton,  and  W.  H.  Yarborough, 
Jr.,  of  Louisburg,  for  appellees 

BROWN,  J.  The  evidence  offered  by  the 
plaintiff  tends  to  prove  that  the  plaintiff, 
the  husband  of  the  daughter  of  the  defend- 
ant's intestate,  resided  with  his  mother-in- 
law  upon  the  tract  of  land  described  in  the 
pleadings;  that  plaintiff  cleared  the  land, 
built  a  home  on  it  for  his  wife,  mother-in- 
law,  and  himself.  Upon  this  place  these 
three  people  lived,  the  plaintiff  and  his  wife 
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having  no  children;  the  plaintiff  sapportlng 
and  maintaining  the  family,  until  the  two 
ladies  died,  Mrs.  Thompson  In  the  year  1906» 
and  his  wife  about  a  year  thereafter.  The 
plaintiff  offered  evidence  to  the  further  ef- 
fect that  he  supported  his  mother-in-law,  and 
that  the  services  rendered  were  not  render- 
ed gratuitously,  but  it  was  understood  that 
they  were  to  he  paid  for  by  a  conveyance  to 
him  of  this  land. 

The  evidence  of  Qupton  tends  to  prove  in 
substance  that  the  intestate  told  him  that 
Mr.  Booker  said  that  he  would  not  stay  there 
unless  she  would  give  him  title  to  the  land, 
and  that,  while  the  defendant's  Intestate  was 
at  his  house,  Mr.  Rooker  came  there,  and 
that  she  told  Mr.  Rooker,  in  witness'  pres- 
ence, if  he  (Rooker)  would  have  a  paper  writ- 
ten, she  would  give  it  to  him  so  he  could 
stay  there  and  take  care  of  her.  Witness 
further  testified  that  he  heard  no  more  of  the 
trouble,  and  that  the  plaintiff  supported,  car- 
ed for,  and  maintained  the  defendant's  in- 
testate and  put  all  the  improvements  upon 
the  tract  of  land. 

Plaintiff  offers  paper  writing,  marked  "ETz- 
hlblt  A,'*  in  evidence,  to  rebut  the  presump- 
tion that  the  support  of  Mrs.  Thompson  was 
gratuitous.  (Objection.  Sustained.  Excep- 
tion by  plaintiff.) 

Exhibit  A:  "State  of  North  Carolina,  War- 
ren Ck)unty,  March  14,  1881.  This  is  to  cer- 
tify that  I  have  this  day  agreed  to  give 
James  Rooker  a  right  and  title  to  my  tract 
of  land,  known  as  a  part  of  the  Tucker  tract. 
Provided,  he  will  take  care  of  me  my  life 
time,  and  treat  me  with  good  respect,  and 
provided  further,  that  he  is  not  to  quarrel 
and  drift  me  about,  he  must  treat  me  as  one 
of  the  family;  and  if  said  Rooker  fftils  to 
comply  with  this  agreement,  then  this  paper 
will  be  null  and  void. 

her 
"Lucy  X  Thompson, 
mark 

"Witness:    W.  T.  Williams." 

There  is  evidence  tending  to  prove  that  this 
paper  writing  was  found  among  the  papers 
and  in  the  safe  of  the  late  Qeorge  W.  Davis, 
who  conducted  a  mercantile  business  near 
the  home  of  the  parties  to  this  action,  in- 
dorsed on  the  envelope  containing  the  same 
in  the  handwriting  of  said  Davis: '  "This  pa- 
per belongs  to  Jas.  P.  Rooker  and  must  not 
be  given  to  any  other  person."  It  was  hand- 
ed to  Mr.  Rooker  some  time  after  the  death 
of  Mr.  Davis,  and  after  the  death  of  Mrs. 
Thompson;  the  envelope  which  contained 
Exhibit  A  was  marked  Exhibit  B.  There  is 
also  the  evidence  of  witness  tending  to  prove 
that  the  entire  paper  is  in  handwriting  of 
the  subscribing  witness.  As  the  intestate 
made  her  mark,  her  handwriting  is  incapable 
of  proof. 

[1  ]  We  are  of  opinion  that  his  honor  erred 
in  ruling  out  this  paper  upon  the  evidence 
and  for  the  purpose  offered.    It  Is  not  relied 


upon  by  the  plaintiff  as  the  basis  of  the  ac- 
tion, a  contract  to  convey  land,  but  is  offer- 
ed only  to  rebut  any  presumption  or  conten- 
tion that  the  plaintiff's  services  were  gratu- 
itous. Dunn  V.  Currle,  141  N.  C.  125,  53  8. 
E.  533;  Avltt  v.  Smith,  120  N.  O.  393,  27  S. 
E.  91. 

[2]  The  value  and  credibility  of  the  evi- 
dence, tending  to  prove  the  Identity  and  ex- 
ecution of  that  paper,  Is  a  matter  for  the 
Jury, 

New  trlaL 

a66  N.  C.  6S) 

BUliLOCK  et  al.  v.  PLANTERS^  COTTOX 
SEED  OIL  CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  2S, 

1914.) 

BeMAINDEBS    (I  16*)-^AIJB  UNDER  JUDOlCBirT 
—VaLIDITT— PERSONS  BOUND. 

Testator  bequeathed  his  property  to  his  wife 
"during  her  widowhood  and  life,"  and  specified 
that  after  her  death  "it  shall  be  divided  between 
all  my  children  or  their  heirs  at  her  death." 
His  widow  and  all  his  children  joined  in  a  spe- 
cial proceeding,  wherein  a  judgment  was  render- 
ed in  1904,  authorizing  the  sale  of  a  portion  of 
the  land.  Subsequently  in  1906,  and  prior  to 
the  death  of  the  widow,  one  of  testator's  daugh- 
ters died  leaving  children.  Held,  that  any  ques- 
tion as  to  the  validity  and  binding  effect  of  such 
judgment  on  the  daughter's  children  was  remov- 
ed by  Laws  1905.  c.  93 ;  Revisal  1905,  f  1591, 
which  provides  that  where  a  judgment  of  the 
superior  court  has  been  rendered,  authorizing 
the  sale  of  property  discharged  of  contingent  re- 
mainder in  "spe<nal  proceedings  wherein  all  per- 
sons in  being  who  would  have  taken  such  prop- 
erty if  the  contingency  had  then  happened,  were 
parties,"  such  jud|:ment  shall  be  valid  and  bind- 
ing upon  the  parties  thereto,  and  upon  all  per- 
sons then  in  being,  provided  no  vested  right  be 
Impaired. 

[Ed.  Note.—For  other  cases,  see  Remainders, 
Cent  Dig.  {  11;  Dec.  Dig.  f  16.»] 

Appeal  from  Supeiior  Court,  £2dgecombe 
County;    Connor,  Judge. 

Action  by  J.  K.  Bullock  and  others  against 
the  Planters'  Cotton  Seed  OU  Company  and 
others.  From  judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

Bonn  Sc  SprulU,  of  Rocky  Mount,  and  Win- 
ston &  Biggs,  of  Raleigh,  for  appellants.  J. 
M.  Norfleet  and  H.  A.  GiUlam,  both  of  Tar- 
boro,  for  aj^pellees, 

CLARK,  C.  J.  Samuel  H.  Hargrore  under 
whom  both  parties  dalm,  died  In  1874,  and 
by  his  win  devised  all  his  property,  land, 
crops,  stocks,  etc.,  to  his  wife  "during  her 
widowhood  or  life,'*  and  after  her.  death  *it 
shall  be  equally  divided  between  all  my  chil- 
dren or  their  heirs  at  her  death."  The  wid- 
ow never  remarrledi  and  died  in  1909.  At 
the  death  of  the  testator  in  1874  there  were 
four  children,  i.  e.:  (1)  Robert  Hargrove: 
(2)  a  daughter,  Lucy,  who  married  Ruffin  and 
died  before  her  mother,  leaving  two  children, 
Frank  and  Samuel;  (3)  a  daughter,  Martha, 
who  married  Splcer,  and  also  died  before  her 
mother,   leaving  a   number   of   children  for 
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wbom  T*  M.  Arriiigtan  was  duly  appointed 
guardian;  (^  a  daughter,  Prudence,  who 
married  R.  D.  Bullock,  and  who  also  died 
before  the  widow,  leaving  several  children, 
who  are  the  plaintUTs  herein.  In  1904  Mrs. 
liucy  Hargrove,  the  widow,  R.  D.  Bullock 
and  his  wife,  Prudence,  the  mother  of  the 
plaintiffs  in  this  case,  who  was  then  living, 
Frank  and  Samuel  RufGbi,  children  of  the  de- 
ceased daughter  Lucy,  both  of  whom  were  of 
age,  the  children  of  Martha  Spicer,  who  were 
minors  represented  by  T.  M.  Arrington  as 
their  guardian,  *  and  Robert  Hargrove,  all 
Joined  in  a  special  proceeding  before  the 
clerk  of  the  superior  court  asking  to  be  al- 
lowed to  sell  seven  acres  of  land,  which  Is 
the  locus  in  quo  for  division.  The  proceeding 
was  regular  in  all  respects,  the  sale  made, 
deed  executed,  money  paid  and  distributed, 
and  the  purchaser,  Planters'  Cotton  Seed  Oil 
Company  went  into  possession  and  erected 
its  factory.  Various  parcels  of  this  land 
have  been  sold  since  by  the  purchaser,  the 
oil  company,  to  the  othei'  defendants  herein 
named.  This  action  is  brought  on  the  ground 
that  after  the  sale  and  before  the  widow's 
death  Prudence  Bullock  died,  and  hence  that 
at  her  death  the  children  of  Prudence  Bul- 
lock became  entitled  to  one-fourth  of  the 
land,  upon  the  theory  that  the  words  "at  her 
death"  made  the  ''heirs"  among  whom  the 
partition  should  be  made  those  heirs  who 
were  living  at  the  death  of  the  widow,  and 
that  the  children  of  Prudence  Hargrove,  not 
having  been  made  parties  to  the  proceedings 
in  1904,  are  not  estopped  by  the  judgment 
therein,  and  are  entitled  to  recover  one- 
fourth  interest  in  the  realty. 

The  defendants  contend  that  under  the 
will:  (1)  There  was  a  life  estate  in  the  wid- 
ow, with  vested  remainder  in  her  children, 
with  provision  that  in  the  case  of  the  death 
of  such  chUd  before  the  death  of  the  widow 
the  children  or  heirs  of  the  deceased  child 
should  stand  in  the  place  of  the  parent  when 
the  division  is  made;  (2)  that  all  the  parties 
in  remainder  at  the  date  of  the  sale  in  1904 
being  before  the  court,  the  decree  passed  the 
title  to  the  purchaser. 

The  law  favors  the  early  vesting  of  a  re- 
mainder. Whltesides  v.  Cooper,  115  N.  C. 
573,  20  S.  B.  295;  In  re  Yancey's  Will,  124 
N.  C.  158,  32  S.  B.  491,  70  Am.  St  Rep.  577; 
2  Underbill,  Wills,  §  610,  note  3.  Chancellor 
Kent  says  that  a  vested  remainder  is  where 
there  is  a  present  fixed  right  of  future  en- 
joyment 4  Comm.  194.  The  defendants 
contend  that  under  the  will  the  children  of 
the  testator  took  a  vested  interest,  and  that 
the  provision  as  to  the  division  at  the  death 
of  the  widow  referred  only  to  the  partition 
which  should  take  place  at  that  time,  and  did 
not  confer  on  the  grandchildren  any  vested 
interest  during  the  lifetime  of  the  parent 

In  Irvin  v.  aark,  98  N.  C.  437,  4  S.  E.  30, 
the  limitation  was,  '*To  Margaret  Irvin  and 
her  husband  during  their  natural  lives  and 
to  descend  to  the  diildren  of  the  said  Mar- 
garet equally."    The  court  siLld:   '^If  the  de- 


vise had  been  to  those  children  living  at  the 
death  of  the  mother,  there  would  have  been 
a  contingent  and  not  a  vested  interest  in  ei- 
ther, for  until  that  event  occurred  it  could 
not  be  known  who  would  take,  and  in  such 
case  the  contingent  interest  could  not  be  sold 
by  a  court  of  equity.  •  ♦  •  But  when  the 
gift  is  general,  not  being  confined  to  sur- 
vivors, when  to  take  effect,  it  is  otherwise, 
and  by  representation  those  who  may  after- 
wards come  into  being  are  concluded  by  the 
action  of  the  court  upon  those  whose  inter- 
ests are  vested,  but  whose  possession  Is  in 
the  future." 

In  Springs  v.  Scott,  132  K.  C.  548,  44  S.  E. 
116,  it  was  held  by  Laws  1903,  "c  99,  the 
court  has  the  power,  when  there  Is  a  vested 
Interest  in  real  estate  and  a  contingent  re- 
mainder over  to  persons  who  are  not  in  be- 
ing, or  when  the  contingency  has  not  yet  hap- 
pened which  will  determine  who  the  remain- 
dermen are,  to  order  the  sale  by  conforming 
to  the  procedure  prescribed  by  the  act;  that 
the  act  is  constitutional  and  applies  to  es- 
tates created  prior  to  its  enactment"  See, 
also,  Yancey's  Will,  124  N.  C.  151,  32  S.  £. 
491,  70  Am.  St  Rep.  577;  Hutchinson  v. 
Hutchinson,  126  N.  C.  671,  36  S.  E.  149: 
Hodges  V.  Lipscomb,  128  N.  C.  57,  38  S.  E. 
281,  all  of  which  show  the  disposition  and 
tendency  of  our  courts  to  favor  all  sales  of 
land  for  division  whether  vested  or  contin- 
gent. 

Bowen  v.  Hackney,  136  N.  C.  187,  48  S.  E. 
633,  67  L.  R.  A.  440,  is  distinguishable  from 
the  present  case  because  in  Bowen*s  Case 
the  division  was  to  be  "at  the  expiration  the 
life  estate  of  my  wife,"  referring  to  the  ter- 
mination of  a  property  right  While  in  the 
present  case  it  is  "after  the  death  of  my  be- 
loved wife,"  when  the  property  right  has  al- 
ready been  fixed. 

Hodges  V.  Lipscomb,  supra,  is  direct  au- 
thority for  the  validity  of  said  sale.  In 
Springs  v.  Scott,  132  N.  C,  at  page  564,  44  S. 
E.,  at  page  121,  the  court  said:  *' Without 
regard  to  the  act  of  1909  [c.  99],  the  court 
has  the  power  to  order  the  sale  of  real  estate 
limited  to  a  tenant  for  life,  with  a  remainder 
to  children  or  issue,  upon  failure  thereof, 
over  to  persons,  some  or  all  of  whom  are  not 
in  esse,  when  one  of  the  class  being  first  in 
remainder  after  the  ettpiration  of  the  life  es- 
tate is  in  esse  and  a  party  to  the  proceeding 
to  represent  the  class,  and  that  upon  decree 
passed,  and  sale  and  title  made  pursuant 
thereto,  the  purchaser  acquires  a  perfect  ti- 
tle as  against  all  persons  in  esse  or  in  posse." 

Here  the  person  next  in  remainder  to  the 
life  estate,  to  wit,  the  mother  of  plaintiffs, 
was  in  esse  and  a  party  to  the  proceeding. 
True  it  is  said  in  Springs  v.  Scott,  132  N.  C, 
at  page  564,  44  S.  E.,  at  page  121,  that: 
*The  decree  must  provide  for  the  investment 
of  the  fund  in  such  way  as  the  court  may 
deem  best  for  the  protection  of  all  persons 
who  have  or  may  have  a  remote  or  contin- 
gent interest"  But  this  would  not  require 
the  purchaser  to  see  that  the  proceeds  of  the 
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sale  were  ordered  to  be  thus  invested.  Springs 
V.  Scott  has  been  affirmed  in  Hughes  y. 
Pltchard,  153  N.  C.  145,  69  S.  B.  3,  138  Am. 
St  Rep.  649;  McAfee  y.  Green,  143  N.  C. 
417,  418,  55  S.  E.  828. 

But  whatever  doubt  there  might  have  been 
as  to  this  proposition,  the  matter  was  set- 
tled by  Acts  1905,  c.  93,  now  Rev.  1591,  which 
provides:  "In  all  cases  wherein  property 
has  been  ♦  ♦  ♦  devised  by  will,  upon 
contingent  remainder,  wherein  a  judgment  of 
the  superior  court  has  been  rendered  author- 
izing the  sale  of  such  property  dischargee}  of 
such  contingent  remainder,  *  *  *  in  ac- 
iUms  or  special  proceedings  toJierein  all  per- 
sons in  being  who  would  have  taken  such 
property  if  the  contingency  had  then  happen- 
ed were  parties,  such  judgment  shall  be  val- 
id and  binding  upon  the  parties  thereto  and 
upon  all  other  persons  not  then  in  being: 
Provided,"  no  "vested  right  or  estate**  shall 
be  impaired. 

The  persons  "who  would  have  taken  such 
property  if  the  contingency  (the  death  of  the 
life  tenant)  had  then  happened"  (In  April, 
1904)  would  have  been  the  identical  parties 
at  that  time  before  the  court 

This  section  Is  held  constitutional  In  An- 
derson V.  Wilkins,  142  N.  C.  154,  55  S.  B.  272, 
9  L.  R.  A.  (N.  S.)  1145,  in  which  it  was  ap- 
plied to  proceedings  already  brought  (see 
page  158  of  142  N.  C,  55  S.  B.  272,  9  L.  R.  A. 
[N.  S.]  1145),  as  to  legislative  power  over 
contingent  interests.  Anderson  v.  Wilkins 
has  been  dted  and  approved  In  McAfee  v. 
Green,  143  N.  G.  418,  55  S.  E.  828,  where  it 
was  held  that  the  statute  was  enacted  for 
just  such  occasions  as  the  present  It  has 
been  since  cited  In  approval  in  Penland  v. 
Barnard,  146  N.  C.  381,  59  S.  B.  1109;  Rich- 
ardson V.  Richardson,  150  N.  0.  551,  64  S.  E. 
510,  134  Am.  St  Rep.  948;  Smith  v.  Miller, 
151  N.  0.  627,  66  S.  E.  671;  Elkins  v.  Selg- 
ler,  154  N.  C.  375,  70  S.  B.  636;  Swindell  v. 
Smaw,  156  N.  0.  8,  72  S.  B.  1;  Stephens  v. 
Hicks,  156  N.  C.  244,  72  S.  E.  313,  36  L.  R. 
A.  (N.  S.)  354,  Ann.  Gas.  1913A,  272,  and  in 
Fellowes  V.  Durfey,  163  N.  G.  313,  79  S.  E. 
621;  Dunn  v.  Hinea,  164  N.  O.  121,  80  S,  E. 
410. 

Whatever  doubt  might  have  been  raised  by 
expressions  in  sundry  prior  cases,  this  stat- 
ute (Rev.  1591)  has  settled  the  law.  In  Hodg- 
es V.  Lipscomb,  128  N.  G.  57,  38  S.  B.  281, 
the  court  pointed  out  the  public  inconven- 
ience and  the  great  hardships  arising  in 
many  instances  because  of  lack  of  power  in 
the  courts  to  decree  a  sale  of  land  where  it 
was  limited  in  remainder  to  parties  not  in 
esse,  and  called  attention  to  the  fact  that 
Laws  1784,  c.  204,  now  Revisal  1578,  had  con- 
verted by  one  stroke  of  the  legislative  pen 
«astates  tail  into  fee  simple.  In  consequence 
of  this  intimation  Act  of  1903,  c.  99,  was 
enacted.  Hodges  v.  Lipscomb,  133  N.  G.  203, 
45  S.  E.  556.     But  that  statute  not  proving 


sufficiently  efficacious,  the  General  Assembly 
enacted  Laws  1905,  c.  93,  now  Rev.  1591* 
which  is  above  set  out  and  which  was  sus- 
tained in  Anderson  v.  Wilkins,  142  N.  G.  154^ 
55  S.  E.  272,  9  Ll  R.  A.  (N.  S.)  1145,  which 
has  been  cited  and  approved  as  above  stated. 

Our  conclusion  is  that  if  there  had  been 
any  doubt  as  to  the  validity  of  the  sale  under 
the  decree  of  the  court  in  1904  it  was  vali- 
dated by  the  Act  of  1905,  Rev.  1591,  which 
statute  was  passed  prior  to  the  death  of 
Prudence  Bullock,  who  died  4n  November  1, 
1906,  subsequent  to  the  passage  of  said  act 
of  1905.  At  the  time,  therefore,  of  the  sale 
in  1904,  and  the  validating  act  of  1905,  the 
children  of  Prudence,  the  present  plalntlflPs, 
had  acquired  no  vested  interest  in  said  prem- 
ises. As  was  held  in  Hodges  v.  Lipscomb^ 
128  N.  G.  63,  38  S.  E.  281,  and  in  same  case, 
133  N.  G.  199,  45  S.  E.  556,  the  General  As- 
sembly had  power  over  the  procedure  as  to 
the  sale  of  property  in  which  there  were  con- 
tingent interests  as,  fully  as  the  Legislature 
had  the  power  to  convert  estates  tall  Into 
estates  in  fee  simple.  Upon  the  facts  agreed 
judgment  should  have  been  entered  in  favor 
of  the  defendant. 

We  are  not  inadvertent  to  the  earnest  con- 
tention of  the  learned-  counsel  of  the  de- 
fendants that  in  Rives  v.  Frizzle,  43  N.  C. 
239,  towards  the  end  of  the  page,  the  word 
"not**  has  been  left  out  in  the  printed  re- 
port, and  that  by  reason  of  such  omission 
several  subsequent  cases  had  been  erroneous- 
ly construed  by  the  court  But  by  refer- 
ence to  the  manuscript  of  the  opinion  of 
Ghlef  Justice  Ruffin  in  our  flies,  we  find  that 
the  opinion  has  been  printed  as  he  wrote  it, 
and  indeed  the  context  shows  that  there  has 
been  no  omission  of  any  word. 

Reversed. 

aes  N.  c.  51) 

CAMPBELL  V.  MILLER. 

(Supreme  Gourt  of  North  Garolina.    Feb.  18, 

1914.) 

1.  Advbbsb  Possession  (f  23*)— ActuaIi  Pos- 
session—Cutting TnfBER. 

Acts  of  an  agent  of  defendant's  grantor, 
who  cut  some  wood  on  the  lands  for  her,  and 
also  cut  some  for  his  personal  use,  was  not 
possession,  but  amounted  simply  to  a  trespass, 
unless  such  grantor  had  title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  ||  112,  113;  Dec.  Dig.  t 
23.*} 

2.  AnvERSE  Possession  (f  70*)— Reqihsites 
— CoLOB  OF  Title. 

Defendant  had  no  color  of  title  as  to  land 
found  not  to  be  within  the  boundaries  of  bis 
deed. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  ff  394^14;  Dec.  Dig.  f 
70.*1 

3.  Adverse  Possession  (f  68*)— Requisites 
—Color  of  Title. 

Seven    years*    adverse    possession    without 
color  of  title  is  not  sufficient  to  establish  title. 
I  V.d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  IS  387-393 ;  Dec.  Dig.  S  6S.»J 
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4.  Bbtoppbl  (§  120*)— Bquitablb  Estoffxl— 
Instruction. 

In  an  action  inyolying  a  boundary  line, 
where  defendant,  who  did  not  purchase  ttom  or 
claim  under  the  plaintiff,  and  where  there  was 
no  contemporaneous  running  and  marking  of 
the  land,  contended  that  nlaintiff  pointed  out 
the  line  when  he  purchased,  and,  haying  misled 
defendant,  was  estopped  to  set  up  the  true 
boundary,  an  instruction  submitting  the  issue 
whether  plaintiff  pointed  out  the  line,  and  at 
the  time  knew  that  it  had  been  suryeyed,  intend- 
ing to  make  a  claim  to  the  land,  and  withheld 
that  fact  from  defendant  at  the  time  he  was 
pointing  out  the  line,  was  as  fayorable  to' de- 
fendant as  he  could  ask. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §  310 ;   Dec.  Dig.  §  120.*] 

Appeal  from  Sui)eiior  Court,  Beaufort 
County;  Bragaw,  Judge. 

Action  by  W.  E.  Campbell  against  A.  Mil- 
ler. Judgment  for  plaintiff,  and  defendant 
appeals.    No  error. 

J.  G.  Tooly,  of  Belhayen,  and  W.  B.  Rod- 
man, Jr.,  and  Rodman  &  Bonner,  all  of  Wash- 
ington, N.  C,  for  appellant  Small,  McLean 
&  Bryan,  of  Washington,  N.  C,  for  appellee. 

CLARK,  C.  J.  The  principal  controversy 
is  as  to  the  location  of  the  line  between  the 
plaintiff  and  the  defendant,  known  as  the 
Chester- Winfield  line;  there  being  no  seri- 
ous dispute  about  the  title.  Plaintiff  owns 
part  •of  the  Satterthwalte  land,  the  deed  for 
which  calls  for  the  Winfield  line,  and  the 
defendant  owns  part  of  the  Winfield  land. 
Both  parties  claim  under  W.  J.  Bullock,  who 
formerly  owned  both  tracts  or  parts  of  th'em. 
In  1892  Dr.  Bullock  conveyed  to  Mrs.  Addle 
Wentz,  under  whom  defendant  claims,  an  in- 
terest in  the  tract  of  land  known  as  the 
Cbester-Winfield  land  adjofnlng  the  Edward 
Satterthwalte  land  and  others,  and  in  1»02 
Bullock  conveyed  to  plaintiff  certain  parts 
of  the  Edward  Satterthwalte  land  calling 
for  the  Chester- Winfield  line  as  its  bounda- 
ry. On  December  8,  1904,  Mrs.  Wentz  con- 
veyed to  defendant,  and  this  suit  was  begun 
May  3,  1911,  being  less  than  seven  years  aft- 
er defendant  purchased. 

The  court  told  the  jury  in  effect  that  the 
Cbester-Winfield  line  was  the  only  one  nec- 
essary to  be  located.  There  was  no  oth^r 
line  common  to,  or  in  dispute  between, 
plaintiff  and  defendant,  and  by  referring  to 
the  deed  from  Davis  to  Winfield  it  will  be 
seen  that  no  other  call  serves  to  aid,  much 
less  to  control,  the  location  of  that  line. 

[1]  The  chief  controversy  on  the  part  of 
the  defendant,  who  is  appellant,  is  that,  even 
if  the  line  was  correctly  located,  he  and  Mrs. 
Wentz,   under  whom  he  claims,  have  held 


seven  years'  possession  of  the  lappage  or 
locus  in  quo.  He  bought  in  1904,  when  the' 
land  was  in  woods.  He  testified  that  when 
he  bought  the  land  McGowan  had  been  cut- 
ting timber  off  of  it,  and  it  had  no  timber 
when  he  bought  it  He  said  that  he  had 
been  working  it  continuously  ever  since. 
McGowan  testified  as  a  witness  that  he  was 
Mrs.  Wentz's  agent,  and  looked  after  the  land 
for  her;  that  she  first  took  possession  in 
1901;  that  in  January,  1903,  he  cut  some 
wood  on  the  land  for  her,  and  hauled  it  in 
1904  up  to  the  time  that  defendant,  Miller, 
bought ;  that  there  was  no  merchantable  tim- 
ber on  the  land ;  that  he  cut  some  wood  off 
the  land  in  1903,  and  hauled  it  to  Belhaven 
to  the  hotel,  and  in  1904  he  got  some  for  his 
personal  use.  He  said  on  cross-examination, 
"When  I' said  I  had  possession  of  the  land 
for  Mrs.  Wentz,  I  mean  that  I  went  on  it  and 
cut  some  wood,  which  I  hauled  off."  This 
cannot  be  said  to  be  possession,  but  amounts 
simply  to  a  trespass,  unless  Mrs.  Wentz  had 
title  to  the  land.  Cox  v.  Ward,  107  N.  C.  512, 
12  S.  E.  379;  Vanderbilt  v.  Johnson,  141  N. 
C.  370,  54  S.  B.  298. 

[2,  3]  The  court  properly  refused  to  charge: 
*'If  the  defendant  and  those  under  whom  he 
claims  have  had  possession  of  the  land  in 
dispute  for  a  period  of  seven  years  under 
known  and  visible  boundaries,  and  said  pos- 
session was  continuous,  and  the  land  was 
used  in  such  manner  as  it  was  then  capable 
of,"  to  answer  the  first  issue,  as  to  the  loca- 
tion of  the  line,  as  claimed  by  the  defendant, 
for  the  prayer  omits  the  words  "under  color 
of  title."  Besides,  the  defendant  had  no  col- 
or for  the  locus  in  quo  if  the  Chester- Win- 
field line  is  located  where  plaintiff  claims 
and  the  jury  found  it  Seven  years'  posses- 
sion  without  color  is  not  sufficient 

[4]  The  defendant  contends  that  the  plain- 
tiff pointed  out  the  line  at  the  time  the  de- 
fendant purchased,  and  therefore  the  plain- 
tiff, having  misled  the  defendant,  was  es- 
topped to  set  up  the  true  boundary.  The 
issue  as  to  this  was  found  by  the  Jury  In 
favor  of  the  plaintiff,  and  the  charge  of  the 
court  was  as  favorable  to  the  defendant  as 
he  could  ask,  for  he  did  not  purchase  from  oY 
claim  under  the  plaintiff,  and  there  was  no 
contemporaneous  running  and  marking.  Car- 
away V.  Chancy,  51  N.  C.  361.  The  court 
seems  to  have  followed,  in  the  charge,  the 
ruling  in  Boddie  v.  Bond,  154-  N.  C.  359,  70 
S.  E.  824,  and  the  Jury  found  that  there  was 
no  misrepresentation  on  the  part  of  the  plain- 
tiff. 

The  other  exceptions  do  not  require  dis- 
cussion. 

No  error. 


•For  oth«r  eases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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WHTTBHEAD  T.  PITTMAN. 

(Supreme  Coart  of  North  Carolbuu    Feb.  25, 

1914.) 

Officers  (f  65*)— Rbsionation— AccbptarOs 
OF  Anothsb  Offigb. 

Under  Const,  art.  14,  {  7,  prohibiting  any 
person  from  holding  two  ofiSees  at  the  same 
time,  the  acceptance  by  a  town  commissioner 
of  the  office  of  county  superintendent  of  pub- 
lic instruction  operated  ipso  facto  to  vacate  the 
office  of  commissioner,  and  he  was  not  thereaft- 
er a  de  jure  or  de  facto  commissioner. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Gent  Dig.  ff  76-34;   Dec  Dig.  |  55.*] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;  Peebles,  Judge. 

Action  by  W.  T.  Whitehead  against  F.  O. 
Plttman.  From  a  Judgment  tor  plaintiff,  de- 
fendant appeals.     Affirmed. 

George  0.  Green,  of  Weldon,  for  appel- 
lant   W.  B.  Daniel,  of  Weldon,  for  appellee. 

GLARK,  a  J.  This  Is  an  action  to  oust 
the  defendant  from  the  office  of  cotton  weigh- 
er of  the  town  of  Enfield.  In  August,  1913, 
the  board  of  commissioners  of  Enfield  was 
composed  of  four  members,  besides  A.  S. 
Harrison,  who  had  been  elected  commission- 
er with  the  others  In  May,  1918.  But  in 
June,  1913,  he  had  been  elected  and  qualified 
as  superintendent  of  public  Instruction  for 
Halifax  county,  and  was  acting  as  such  in 
August,  1918. 

In  August,  1918,  the  board  of  commission- 
ers of  Enfield  balloted  for  the  position  of 
ootton  weigher  of  said  town.  The  plaintiff. 
Whitehead,  received  the  votes  of  only  two 
conmolssloners,  besides  the  vote  of  A.  S.  Har- 
rison. The  defendant,  Plttman,  who  was  the 
Incumbent,  received  one  vote,  and  one  vote 
was  given  for  another  party.  The  statutory 
number  of  the  board  of  commissioners  was 
seven. 

The  judge  finds  as  a  tact  that  Harrison 
resigned,  and  his  resignation  was  accepted. 
But,  even  if  he  had  not,  his  acceptance  of 
the  position  of  county  superintendent  of 
public  Instruction  eo  Instante  vacated  his 
position  on  the  board  of  trustees.  Mldgett 
V.  Gray,  159  N.  C.  443,  74  S.  E.  1050;  Bam- 
blll  V.  Thompson,  122  N.  C.  493,  29  S.  E.  720. 
There  were  therefore  only  two  votes  cast 
for  the  plaintiff  out  of  the  four  legal  votes 
cast,  and  he  was  not  elected. 

The  Constitution,  art  14,  |  7,  provides: 
"No  person,  who  shall  hold  any  office,  or 
place  of  trust  ot  profit  under  the  United 
States,  or  any  department  thereof,  or  under 
this  state,  or  under  any  other  state  or  gov- 
ernment, shall  hold  or  exercise  any  other 
office,  or  place  of  trust  or  profit  under  the 
authority  of  this  state,  or  be  eligible  to  a 
seat  in  either  House  of  the  General  Assem- 


bly: Prov^ed,  that  nothing  herein  contain- 
ed shall  extend  to  officers  in  the  mlUtla, 
Justices  of  the  peace,  commissioners  of  pubUc 
charitiesy  or  commissioners  for  special  pur- 
poses." 

In  State  v.  Smith,  145  N.  0.  476,  69  S.  E. 
649,  it  is  said  that  In  the  purview  of  this 
section  it  is  immaterial  whether  one  of  the 
positions,  or  both,  are  **offices"  or  "places  of 
trust  or  profit" 

In  Barnhill  v.  Thompson,  122  N.  C.  493, 

29  S.  E.  720,  it  is  held:  "The  acceptance  of  a 
second  office  by  one  already  holding  a  public 
office  operates  ipso  facto  to  vacate  the  first 
While  the  officer  has  a  right  to  elect  which 
*  *  *  he  will  retain,  his  election  Is  deem- 
ed to  be  made  when  he  accepts  and  qualifies 
for  the  second."  The  acceptance  of  the  sec- 
ond office  is  of  itself  a  resignation  of  the 
first  In  this  case  the  court  finds  as  facts, 
not  only  that  Harrison  accepted  the  second 
office,  and  was  exercising  its  duties,  but  also 
that  he  had  sent  In  his  resignation  as  a 
commissioner,  and  the  same  had  been  ac- 
cepted. 

This  Is  not  the  case  of  one  holding  an  of- 
fice under  color  of  title,  and  therefore  a  de 
facto  officer  whose  acts  are  valid  (Norfleet 
V.  Staton,  73  N.  C.  551,  21  Am.  Rep.  479), 
for  Harrison's  acceptance  of  the  second  of- 
fice, and  his  resignation,  and  either  of  these 
acts,  was  a  vacation  of  the  first  office,  and 
he  was  hence  no  longer  commissioner  either 
de  facto  or  de  Jure.  He  was  a  mere  usurper 
whose  acts  were  utterly  void.  Van  Amringe 
V.  Taylor,  108  N.  C.  201,  12  S.  E.  1005.  12  L. 
R.  A.  202,  23  Am.  St  Rep.  51,  and  cases 
there  cited. 

Neither  Is  this  the  case  of  a  de  fiacto  offi- 
cer, whose  acts  are  held  valid  as  to  third 
parties  and  the  public,  from  exercising  the 
functions  of  his  office  for  a  ^considerable 
length  of  time,"  as  In  Hughes  v.  Long,  119 
N.  C.  52,  25  S.  Eu  743,  where  it  was  held 
that  the  probate  of  a  de  facto  clerk  was 
valid.  Nor  is  it  the  case  of  a  de  facto  offi- 
cer under  a  questionable  election  or  appoint- 
ment whose  acts  are  held  valid  until  his  title 
is  decided  in  an  action  for  that  purpose. 
Norfleet  v.  Staton,  supra.  But  here  Harri- 
son was  a  mere  usurper,  having  vacated  his 
office  as  commissioner,  both  by  resignation 
duly  accepted,  and  by  accepting  another  of- 
fice, and  exercising  its  duties,  which  was 
notice  to  the  public  that  he  was  not  a  de 
facto  town  conunlssioner,  though  he  contin- 
ued to  act 

The  court  properly  adjudged  that  the 
plaintiff  was  not  entitled  to  the  office  of  cot- 
ton weigher. 

Affirmed. 

WALKER,  J.,  concurs  In  result  only. 


•For  other  cases  see  ume  topic  aad  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A.  Rep'r  Indez< 


N.C.) 


STATE  Y.  LEE 


977 


aee  N.  c.  350) 


STATE  V.  LEE. 


(Sapreme  Court  of  North  Carolina,     ^b.  25, 

1914.) 

1.  Criminal    Law    ({    720*)— Tbial— Abgu- 

liBNT  or  COUNSEU 

In  a  prosecution  for  robbery,  where  the 
evidence  for  the  state  was  in  many  aspects  very 
improbable,  and  both  the  prosecutor  and  de- 
fendant were  negroes  under  21  years  of  age, 
and  there  was  evidence  that  defendant  was  en- 
caged to  be  married  to  a  certain  girl,  it  was  not 
improper  for  counsel  for  defendant  to  argue  that 
jealousy  was  the  motive  for  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  1670,  1671;  Dea  Dig.  | 
720.*] 

2.  Cbiminal  Law  (S  666*)— Tbiait-Inbtbuo- 
TioNS— Aboumknt  of  Counskl. 

In  a  prosecution  for  robbery,  where  defend- 
ant's counsel  had  argued  that  tne  prosecution 
was  prompted  by  jealousy,  though  it  was  prop- 
er for  the  court  to  tell  the  jury  that  there  was 
no  evidence  of  this,  it  was  improper  for  him 
to  tell  them  that  no  witness  had  testified  to  it 
but  the  counsel,  and  not  to  pav  anj  attention  to 
him,  since  the  argument  was  le^tamate  and  the 
remark  was  an  expression  of  opinion  and  tended 
to  prejudice  defendant. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  1520-1523, 1527,  1535 ;  Dec 
Dig.  S  655.*] 

8.  RoBBEBT    (I    80*)— Extent    of    Punish- 

KENT. 

Under  the  statute  fixing  the  punishment 
for  robbery  at  imprisonment  m  the  county  jail 
or  state  prison  for  not  less  than  four  months 
nor  more  than  ten  years,  where  there  is  no  ag- 
gravation the  punishment  should  approximate 
the  lower  limit,  and  when  there  is  aggravation 
the  highest  degree  should  be  inflicted. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  {  43;   Dec  Dig.  §  30.*] 

Api>eal  from  Superior  Court,  Bertie  Coun- 
ty ;  Peebles,  Judge. 

Wayland  Lee  was  convicted  of  robbery,  and 
he  appeals.    Reversed,  and  new  trial  granted. 

The  defendent  was  convicted  of  highway 
robbery.'  He  is  a  one-armed  negro  boy  19 
years  of.  age.  Frank  Gilliam,  the  prosecutor, 
also'  colored,  testified  that  he  was  17  years  of 
age;  that  he  never  had  any  fuss  with  the 
defendant;  that  in  June  previous  he  was  go- 
ing along  the  public  road  to  preaching  at  the 
schoolhouse;  that  when  he  passed  James 
Bazemore's  gate  he  saw  WiUiam  Taylor  at 
the  gate;  that  this  was  about  8  o'clock  at 
night;  that  he  passed  Taylor  without  speak- 
ing and  went  about  60  yards  further  along 
the  public  road,  when  he  saw  the  def^dant 
standing  near  a  cedar  tree ;  that  as  he  passed 
the  defendant  the  latter  said  he  was  going  to 
kill  him,  and,  following  him,  repeated  the 
remark  several  times ;  that  he  turned  around 
and  asked  him  his  name ;  that  he  had  a  pistol 
tn  his  hand,  not  pointing  at  the  witness,  but 
down  at  his  side,  and  he  said,  "If  you  don't 
give  me  your  money,  I  am  going  to  kill  you'* ; 
that  he  gave  him  11  cents  that  he  had  in  his 
pocket,  two  nickels  and  a  penny;  that  the 
defendant  had  put  the  pistol  in  his  pocket 
before  the  witness  gave  him  the  money;  that 
he  gave  him  the  money  because  he  was  afraid 


he  would  tak^  the  pistol  out  and  shoot  him. 
The  witness  says  be  then  went  on  to  church 
at  the  schoolhouse ;  that  he  was  there  but  a 
f^w  moments  before  the  defendant  came  in ; 
that  the  defendant  sat  in  the  house  about 
five  minutes  and  then  went  out  and  sat  at 
the  door,  where  there  was  a  large  crowd. 
The  witness  says  he  did  not  get  out  a  war' 
rant  till  the  Wednesday  following;  that 
Bazemore  lives  near  the  road  and  so  does 
BUzzell;  that  where  he  was  robbed  was  the 
open  road,  that  there  were  some  weeds  on 
one  side  of /the  road  as  high  as  your  head. 
The  state  rested. 

The  defendant  testified  that  he  lost  his  arm 
6  years  ago,  and  can  only  drive  a  wagon, 
which  is  his  work;  that  be  did  not  see  Gil- 
liam, the  prosecuting  witness,  along  the  road, 
did  not  have  a  pistol,  does  not  own  one,  did 
not  hold  Qilliam  up  nor  rob  him,  and  did  not 
see  him  that  night  except  at  the  schoolhouse ; 
that  he  heard  nothing  about  this  charge  un- 
til the  following  Saturday. 

Matthew  Bass  and  Gatling  Freeman  testi- 
fied that  they  had  worked  in  the  woods  with 
the  defendant  for  a  year,  and  that  he  did  not 
have  a  pistol,  and  that  they  never  saw  him 
with  a  pistol  at  any  time. 

Ueniy  Bass  testified  to  the  same  effect 

Datid  Outlaw  testified  that  the  defendant 
boarded  at  his  house  for  a  month  and  did 
not  have  a  pistoL 

J.  J.  Alston  testified  that  be  had  known  the 
defendant  for  years  and  that  his  general 
character  was  good. 

Settle  Gilliam  testified  that  the  defendant 
came  to  preaching  soon  after  she  got  there 
with  her  father;  that  he  went  home  with 
her ;  that  he  did  not  have  a  pistol  and  never 
saw  him  with  one.  She  further  testified  that 
she  and  the  defendant  are  engaged  to  be  mar- 
ried, and  that  she  knows  Frank  Gilliam. 

George  Gilliam  testified  that  he  saw  the 
defendant  that  night ;  thathe  has  known  him 
for  years  and  never  saw  him  with  a  pistoL 
Mary  Gilliam  testified  to  the  same  efi^ect 

James  Bazemore  testified  that  he  knows 
the  defendant;  that  when  he  was  going  home 
he  met  him  about  6  or  7  o'clock  in  company 
with  William  Taylor,  at  his  gate;  that  they 
wanted  to  buy  a  watermelon,  and  he  sold  it, 
but  they  could  not  pay  him  because  he  could 
not  change  a  $10  bill  for  the  defendant ;  that 
he  lives  about  75  yards  from  the  road  and 
about  300  yards  from  the  schoolhouse  where 
the  preaching  took  place  that  night;  that 
Mizzell  lives  across  the  road  from  him;  that 
Ward  lives  down  the  road  about  200  yards; 
that  the  next  house  is  about  a  quarter  of  a 
mile,  and  several  other  houses  are  along  the 
road  for  about  a  mile.    The  defendant  closed. 

in  his  address  to  the  jury,  defendant's  coun- 
sel was  contending  that  the  whole  situation 
negatived  the  contention  of  the  state,  and 
that  the  prosecutor,  Frank  Gilliam,  must  have 
been  animated  by  some  bad  motive  and 
should  not  be  believed.    He  said:   "What  is 
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that  motive?  Yon  have  heard  the  solicitor 
ask  Bettie  Gilliam  If  she  and  defendant  were 
not  engaged.  She  said  they  were.  That 
question  was  doubtless  prompted  by  the  prose- 
cutor  who  sits  by  the  solicitor.  Why  is 
i<Yank  Gilliam  concerning  himself  about 
whom  the  defendant  is  engaged  to?  Does 
that  account  for  his  malice,  if  he  has  any? 
Is  he  concerned  about  Bettie  Gilliam's  en- 
gagement?*' Counsel  also  Insinuated  that, 
if  the  truth  were  known,  the  fact  that  Way- 
land  Lee  had  captured  Bettie  has  inspired 
this  indictment  by  the  prosecuting  witness. 
The  solicitor  did  not  object  to  this  line  of 
argument,  and  in  his  reply  referred  at  length 
to  this  Insinuation  of  the  defendant's  counsel, 
saving  that  there  was  no  evidence  to  support 
it  and  that  not  a  witness  had  ever  testified 
that  Frank  Gilliam  had  ever  spoken  to  Bet- 
tie GilUam. 

The  court  in  charging  the  jury,  among  oth- 
er things,  said:  '*The  defendant  contends  that 
Frank  Gilliam  is  animated  by  malice  and 
hatred  of  the  defendant  because  the  defend- 
ant has  become  engaged  to  Bettie  Gilliam 
and  that  he  was  in  love  with  her  himself. 
I  charge  you  that  there  was  no  evidence  of 
this.  No  witness  has  sworn  to  it  or  testified 
to  it  except  Mr.  Winston,  and  he  was  not 
sworn,  and  you  must  not  pay  any  attention  to 
anything  that  he  has  said  about  this."  To 
this  the  defendant  excepted. 

Verdict  of  guilty,  Judgment,  and  appeal. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant. T.  W.  Bickett,  Atty.  Gen.,  and  T.  H. 
Calvert,  Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  [1,  2]  The  evidence  for  the 
state  was  in  many  aspects  very  improbable, 
and  the  defendant's  counsel  was  Justified  in 
arguing  to  the  Jury  that  they  should  infer 
that  the  prosecution  was  based  upon  some 
bad  motive.  Considering  that  both  the  prose- 
cuting witness  and  the  defendant  were  young 
and  that  the  latter  was  engaged  to  Bettie 
Gilliam,  it  was  within  the  province  of  counsel 
to  argue  that  Jealousy  was  the  motive,  and 
that  the  Jury  should  draw  that  inference. 
The  presiding  Judge  was  within  his  province 
when  he  told  the  Jury  that  there  was  no  evi- 
dence to  that  effect  But  he  erred  when  he 
told  the  Jury  that  they  should  disregard  the 
argument  of  counsel  because  no  one  but  the 
counsel  had  testified  to  this  state  of  facts, 
and  he  was  not  sworn,  and  that  the  Jury 
should  not  pay  any  attention  to  anything 
that  he  had  said  about  this. 

it  is  the  province  of  the  Jury  to  draw  in- 
ferences from  the  facts  in  evidence  and  for 
counsel  to  argue  what  inferences  they  should 
draw.  The  court  can  tell  the  Jury  that  there 
is  no  evidence  on  any  point,  but  it  is  not  In 
his  province  to  tell  the  Jury  that  they  should 
not  accept  or  pay  any  attention  to  any  infer- 
ence which  the  counsel  has  urged  them  to 
draw  from  the  facts  in  evidence.  This  is  to 
express  an  opinion  which  is  forbidden  by 
statute.    It  was  a  very  clear  intimation  to 


the  Jury  that  they  should  find  the  defendant 
guilty.  To  illustrate  our  meaning:  A  morn- 
ing paper  has  this  paragraph:  ''A  man  in 
Sioux  City  placed  in  his  stove,  among  other 
kindling,  a  stick  of  dynamite.  The  silver 
plated  handles  cost  $10."  There  was  no 
statement  of  a  catastrophe  or  a  funeral,  but 
an  Inference  could  be  drawn.  In  this  case 
the  evidence,  exclusive  of  the  denial  of  the 
defendant,  was  that  the  robbery  took  place 
along  a  public  road  about  300  yards  from  the 
preaching  to  which  people  were  going,  in  60 
yards  of  another  mam,  near  to  two  houses, 
and  in  the  vicinity  of  several  others;  that 
both  the  prosecutor  and  the  defendant  went 
Immediately  to  the  preaching,  where  the  lat- 
ter showed  himself  and  sat  with  and  mingled 
with  the  crowd  of  people ;  that  no  complaint 
was  made  for  some  days  and  no  outcry  at 
the  time;  that  both  parties  were  under  21, 
and  the  defendant  was  engaged  to  be  mar- 
ried to  a  girl  whom  the  prosecutor  knew. 
Upon  these  facts  the  distinguished  counsel 
for  the  defendant  was  arguing  that  the  evi- 
dence of  the  prosecution  was  improbable  and 
that  there  was  a  bad  motive  and  intimated 
-that  it  might  be  jealousy.  To  tell  the  Jury 
to  disregard  and  "pay  no  attention"  to  this 
argument  of  the  defense  was  to  deprive  him 
practically  of  the  right  tb  be  heard  by  coun- 
sel, and  was  a  strong  intimation  by  the  court 
that  they  ought  not  to  believe  such  defense. 
In  difficult  cases  Vldocq,  the  famous  French 
detective,  always  told  his  agents  "Cherchez 
la  femme,"  that  is,  "Look  for  the  woman." 
The  defendant's  counsel  was  asking  the  Jury 
to  apply  this  princlple»  and  was  fully  within 
his  rights,  in  doing  so. 

Besides  this,  the  remark  of  the  court  that 
counsel  had  "testified  when  he  was  not 
sworn"  was  a  reflection  upon  the  counsel.  It 
was  doubtless  not  so  Intended  by  his  honor, 
but  under  the  supervisory  authority  given 
this  court  "over  the  proceedings  of  the  infe- 
rior courts"  (Const  art  4,  f  8),  we  must  ex- 
press our  disapprobation  of  the  words  used. 
The  relation  between  courts  and  counsel 
should  always  be  courteous.  Should  counsel 
forget  their  duty  in  this  respect  the  presid- 
ing Judge  has  authority  to  enforce  respect 
by  proceedings  in  contempt  Judges  should 
therefore  be  careful  to  observe  the  respect 
which  is  due  from  them  to  counsel,  for  when 
this  la  not  done  there  is  not  only  no  remedy 
except  by  appeal  to  this  court  but  the  cause 
which  the  counsel  Is  advocating  may  be  se- 
riously damaged  in  the  estimation  of  the 
Jury,  as  was  very  probably  the  case  in  this 
instance. 

It  was  Incorrect  to  state  that  counsel  had 
"testified,"  for  he  had  not  made,  according 
to  the  record  as  sent  up  by  the  judge,  any 
statement  of  fact,  but  had  distinctlj"  urged 
it  upon  the  Jury  as  an  inference  from  the  evi- 
dence and  the  circumstances  surrounding  the 
cnsG,  which  he  had  a  right  to  do.  Even  if 
counsel  had  stated  this  as  a  fact  he  certainly 
had  not  "testified"  to  it  because  he  Kad  not 
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been  sworn  as  a  witness  in  the  cause  as  the 
jury  well  knew. 

This  court  has  always  enforced  the  rule 
that  witnesses  must  not  be  treated  with  in- 
dignity or  discourtesy  by  court  or  counsel, 
and  counsel  certainly  are  entitled  to  be  treat- 
ed with  equal  consideration.  They  are  not 
only  entitled  to  this  on  their  own  account,  but 
because  derogatory  remarks  from  the  bench 
towards  counsel  are  calculated  to  injuriously 
affect  the  client  and  the  cause  which  the 
counsel  represents.  From  the  evidence  sent 
up  in  this  case  it  is  reasonable  to  suppose 
that  the  remark  of  the  judge  to  the  counsel, 
and  his  direction  to  the  jury  not  to  '*pay  any 
attention  to  anything  that  he  has  said  about 
this,"  had  a  prejudicial  effect  upon  the  ver- 
dict It  is  reasonable,  also,  to  presume  that 
the  judge  did  not  so  intend,  nor  thought  that 
he  was  reflecting  upon  counseL  But  the  re- 
sult would  be  the  same. 

The  defendant  further  excepts  because  a 
sentence  of  nine  years  and  six  months  on 
the  coimty  road  upon  a  conviction  on  this 
state  of  facts  was  "cruel  and  unusual  punish- 
ment" It  is  contended  for  the  state  that, 
this  b^ng  a  felony,  the  punishment  for  which 
is  flxed  by  statute  at  imprisonment  "in  the 
county  jail  or  state's  prison  not  less  than 
four  months  nor  more  than  ten  years,"  that 
this  is  a  power  conferred  by  legislative  au- 
thority upon  the  trial  court,  and  that  this 
court  cannot  hold  unlawful  a  punishment 
which  the  statute  has  authorized.  In  State 
V.  Rippy,  127  N:  C.  617,  37  S.  B.  148,  it  is  said : 
*'The  quantum  of  punishment,  whenever  men- 
tioned in  the  Code,  is  either  In  the  discretion 
of  the  court,*  or  'not  exceeding.'"  As  to 
puudshments  that  are  in  the  discretion  of  the 
court,  it  is  said  In  State  v.  Driver,  78  N.  C. 
at  page  429 :  "There  isT  a  limit  to  the  power 
of  the  judge  to  punish,  even  when  it  is  ex- 
pressly left  to  his  discretion.  What  the  pre- 
cise limit  is  cannot  be  prescribed.  The  Con- 
stitution does  not  fix  it,  precedents  do  not 
fix  it,  and  we  cannot  fix  it,  and  it  ought  not 
to  be  fixed.  It  ought  to  be  left  to  the  judge 
who  infiicts  it  under  the  circumstances  of 
each  case,  and  it  ought  not  to  be  abused  and 
has  not  been  abused  (grossly)  in  a  century, 
and  probably  will  not  be  in  a  century  to 
come,  and  it  ought  not  to  be  interfered  with, 
except  in  a  case  like  the  present,  where  the 
abuse  is  palpable."  This  was  said  in  a  case 
where  the  sentence  was  for  an  assault  and 
battery  as  to  which  the  punishment  is  "in 
the  discretion  of  the  court" 

Whether  this  court  could  hold  as  a  matter 
of  law  that  the  judge  has  exceeded  his  power 
in  Imposing  a  sentence  within  the  limit  pre- 
scribed by  the  statute  is  a  different  matter. 
As  we  have  given  a  new  trial  for  the  errors 
above  stated,  we  will  not  now  discuss  or  con- 
sider this  proposition  as  to  which  it  is  un- 
necessary that  we  intimate  any  opinion. 

[3]  While  we  will  not  hold  therefore  that 
as  a  matter  of  law  the  punishment  was  in 


excess  of  the  powers  of  the  judge,  we  are 
frank  to  say  that  it  does  not  commend  itself 
to  us  as  being  at  all  commensurate  with  the 
offense,  even  if  the  defendant  was  properly 
found  guilty  upon  the  facts.  There  was  no 
aggravation  nor  circumstances  which  tended 
to  show  that  the  punishment  should  approxi- 
mate the  highest  limit  allowed  by  the  law 
in  such  cases.  It  was  evidently  intended  that 
where  there  was  no  aggravation  the  punish- 
ment should  approximate  the  lower  limit  al- 
lowed, and  only  when  aggravation  was  shown 
should  the  highest  degree  of  punishment  au- 
thorized by  the  statute  be  inflicted. 

For  the  errors  above  stated,  the  judgment 
must  be  set  aside,  and  we  order  a  new  trial. 


a«  N.  c.  m 

BOWDEN  V.  ENGLISH  &  OLIVER. 

(Supreme  Court  of  North  Carolina.     March  4^ 

1914.) 

1.  Sales  (§  420*)— Action  fob  Pbicb— Ques- 
tion FOB  JuBY— Mistake  in  Weight. 

On  the  evidence,  in  an  action  to  recover 
the  balance  due  on  sale  of  a  car  load  of  cotton 
seed  on  the  ground  that  defendant's  weights, 
upon  the  basis  of  which  plaintiff  had  been  paid, 
were  incorrect,  held,  that  the  question  of  the 
true  weight  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1202 ;   Dec.  Dig.  §  420.*] 

2.  Appeal  and  Ebbob  (§  1033*)— Action  fob 
Pbice— Btjbden  of  Pbooi^— Quantity. 

In  an  action  for  the  balance  due  for  goods 
sold,  a  charge,  that  plaintiff  could  not  recover 
unless  he  established  by  the  preponderance  of 
the  evidence  that  there  was  a  mistake  in  de- 
fendant's weights  showing  a  less  amount  deliv- 
ered than  plaintiff  claimed,  afforded  defendant 
no  ground  of  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^rror^  Cent.  Dig.  {f  4052-4002;    Dec.  Dig.  f 

3.  Appeal  and   Ebbob  (§  1046*)— Habmlbss 
Ebbob— Remabk  of  Tbial  Judge. 

In  an  action  to  recover  the  balance  due  on. 
sale  of  a  car  load  of  cotton  seed,  where  the 
evidence  as  to  the  weight,  upon  the  basis  of 
which  plaintiff  had  been  paid,  was  conflicting, 
the  trial  court's  inadvertent  remari^  that  all 
the  witnesses  were  of  good  character  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4128-4131,  4134;  Dec. 
Dig.  I  1046.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Daniels,  Judge. 

Action  by  B.  J.  Bowden  against  English  & 
Oliver  to  recover  the  sum  of  $107.27,  alleged 
to  be  the  balance  due  on  sale  of  a  car  load  of 
cotton  seed,  shipped  in  car  No.  48,273,  etc., 
plaintiff  claiming  that  the  weights  of  de- 
fendants, upon  the  basis  of  which  plaintiff 
had  been  paid,  were  incorrect  to  the  amount 
sued  for.  There  was  a  verdict  in  plaintiff's^ 
favor  for  $53.60.  Judgment  on  the  verdict, 
and  defendants  excepted  and  appealed.  No 
error. 

Langston  &  Allen,  of  Goldsboro,  for  ap- 
pellants. W.  S.  O'B.  Robinson  &  Son,  of 
Goldsboro,  for  appellee. 


•For  other  caset  see  same  topio  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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HOKE,  J:  [t]  It  was  contended  chiefly 
for  defendants  that  the  motion  for  nonsuit 
should  have  been  allowed  because  there  was 
no  evidence  worthy  to  be  submitted  on  part 
of  plaintiff  tending  to  show  the  mistake 
claimed,  but  the  position,  In  our  opinion,  can- 
not be  sustained.  Plaintiff  contended  that 
he  had  sold  defendants  a  certain  car  load  of 
cotton  seed  and  shipped  same  by  their  direc- 
tion to  the  Southern  Cotton  Oil  Company,  at 
Goldsboro,  N.  C,  where  the  weight  was  taken 
and  stated  at  25,700  pounds,  and  defendants 
had  only  paid  for  that  amount;  that  the  car 
contained,  approximately,  37,000  pounds  of 
cotton  seed,  and  it  was  for  the  difference  that 
the  suit  was  instituted.  On  this  question, 
plaintiff,  a  witness  in  his  own  behalf,  testi- 
fied that  he  put  into  this  car  and  shipped  21 
loads  of  cotton  seed,  averaging  58%  bushels, 
at  30  pounds  to  the  bushel,  amounting  to 
about  37,000  pounds ;  that  he  did  not  weigh 
the  loads  -put  into  the  car  or  any  of  them, 
but  that  he  had  the  same  wagon,  loaded  by 
same  men,  packed  in  same  manner  and  firom 
seed  of  the  same  quality  and  condition ;  that 
he  weighed  three  loads  of  such  seeds  and  it 
showed  an  average  of  58%  bushels  to  the 
load  of  30  pounds  to  the  bushel;  and  that  the 
difference  between  the  amount  of  the  invoice 
and  the  amount  loaded  into  the  car  and  ship- 
ped, at  the  price  agreed  upon,  would  come  to 
$107^7.  The  witness  also  gave  the  dimen- 
sions of  the  wagon,  etc. ;  and  stated  further 
that  seed  of  that  kind,  packed  in  that  way, 
would  vary  one  load  with  another,  from  50 
to  150  pounds  to  the  load,  etc 

The  hands  who  assisted  in  the  loading  tes- 
tified that  they  loaded  the  test  wagon,  and 
it  was  the  same  wagon,  packed  in  same  way, 
with  seed  of  same  kind,  as  those  that  were 
shipped,  etc.  James  Lewis,  a  witness  for 
plaintiff,  testified,  giving  the  dimensions  of 
the  wagon  in  which  the  seed  were  hauled; 
further,  that  he  was  a  farmer,  accustomed  to 
hauling  cotton  seed ;  and  that  a  wagon  body 
of  that  kind,  loaded  with  cotton  seed  and 
packed  as  described,  would  hold  something 
like  55  bushels.  There. was  evidence  in  con- 
tradiction on  the  part  of  the  defendants  and 
tending  to  show  that  the  car  was  accurately 
weighed  at  the  Cotton  Oil  Company  in  Golds- 
boro with  the  seed  in  it,  and  then  after  they 
were  unloaded,  and  the  net  weight  of  the 
seed  was  only  25,700  pounds;  that  being  the 
amount  that  defendants  paid  for.  Several 
witnesses  for  defendants  testified  that  wagon 
loads  of  cotton  seed,  the  same  kind  of  seed 
and  packed  or  tramped  apparently  in  the 
same  way,  would  var>'  from  50  to  800  and 
1,000  pounds. 

While  the  evidence  tending  to  support  de- 
fendants' claim  may  have  showed  the  more 
accurate  method  of  ascertaining  the  true 
weight,  we  think  that  on  the  part  of  the 
plaintiff  was  sufiJcient  to  carry  the  case  to 
the  Jury.    It  was  relevant,  material,  and  had 


a  reasonable  tendency  to  establish  the  plain- 
tiff's position,  and  the  motion  to  nonsuit  was, 
as  stated,  properly  overruled. 

[2]  The  court  charged  the  jury,  in  effect, 
that  plaintiff  could  not  recover  unless  he  es- 
tablished by  the  greater  weight  of  the  evi- 
dence that  there  was  a  mistake,  as  claimed, 
in  the  weighing  of  the  seed,  at  the  Oil  Mill 
in  Goldsboro — a  charge  that  assuredly  gives 
defendants  no  Just  ground  of  complaint. 

[3]  The  statement  in  his  honor's  charge 
that  all  of  the  witnesses  were  of  good  char- 
acter was  no  doubt  an  inadvertence,  but  it 
was  certainly  an  impartial  utterance,  and, 
on  the  record,  we  do  not  think  it  should  be 
held  for  reversible  error. 

The  case  is  very  largely  an  Issue  of  tact 
which  seems  to  have  been  fairly  presented  to 
the  Jury,  and  we  find  no  good  reason  for  dis- 
turbing their  decision  of  the  matter. 

No  error. 

(166  N.  a  106) 
JOHNSON  et  aL  v.  BRANNING  MFG.  CO. 

(Supreme  Court  of  North  Caroliiuu     Feb.  26, 

1914.) 

EviDVNOX  (I  460^)— Dbscbiption  or  Land-^ 
Latent  Ambiguity—Pabol  Evidencx. 
In  an  action  to  recover  for  trespass  on  a 
tract  claimed  by  plaintiff,  'Tying  on  the  White 
Oak  road,  and  adjoining  the  lands  of  Patterson 
Ruffin,  A.  S.  Rascoe  and  others,  and  contain- 
ing 191  acres."  the  description  in  a  deed  to  de- 
fendant of  50  acres,  part  of  the  land  on  the 
White  Oak  Road,  as  ^^60  acres  adjoined  by  P. 
R.— bound  on  the  White  Oak  road  and  adjoin- 
ing A.  S.  Rascoe  and  P.  Ruffin,"  conveying  a 
tract  of  50  acres,  part  of  the  White  tract^ 
shows  only  a  latent  ambiguity,  permitting  parol 
evidence  to  identify  the  50-acre  tract  either  by 
showing  an  actual  survey,  if  any,  and  posses- 
sion thereunder. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  2115-2126;   Dec  Dig.  §  460.*] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty; Lane,  Judge. 

Action  by  J.  0.  Johnson  aind  others  against 
the  Branning  Manufacturing  Company. 
Judgment  for  plaintiffs,  and  defendant  a])- 
peals.    Error  and  new  trial  granted. 

Winston  A  Matthews,  of  Windsor,  and 
Pruden  &  Pruden,  of  Edenton,  for  appellant. 
W.  R.  Johnson,  of  Windsor,  Daniels  &  Swin- 
dell, of  Wilson,  and  Murray  Allen,  of  Ra- 
leigh, for  appellees. 

CLARK,  C.  J.  This  is  an  action  to  re- 
cover damages  for  trespass,  on  the  White 
tract  of  land,  which  the  plaintifts  claim  title 
to  under  the  will  of  Sallie  B.  Ward,  de- 
scribed as  **lying  on  the  White  Oak  road, 
and  adjoining  the  lands  of  Patterson  Rnffin, 
A.  &  Rascoe  and  others,  and  containing  191 
acres."  The  defendant  admits  that  SaUle 
E.  Ward  owned  the  White  land,  bat  contends 
that  it  did  not  at  her  death  Indade  the 
whole  191  acres,  because  she  had  conveyed 
to  W.  A.  Ward  50  acres  thereof,  and  In  her 
devise  of  the  "White  land"  to  the  plaintifb 


*For  other  cases  see  same  topic  and  section  NUMBBB  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Serlas  A  Rep'r  ladeocee 


NO.) 


JOHNSON  y.  BKANNINa  MFO.  CO. 


981 


she  bad  reserved  the  50  acres,  because  tbe 
devise  is  "that  portion  of  tbe  Wblte  tract 
of  land  which  is  not  sold  and  is  not  now 
owned  ly  me."  The  defendant  contends  that 
the  plalntiflPs  should  have  shown  what  por- 
tion of  the  land  Mrs.  Ward  had  not  sold  off, 
and  that  they  have  introduced  no  evidence 
on  that  point.  The  defendant  in  its  answer 
denies  the  alleged  trespass,  or  that  it  has 
cut  any  timber  it  did  not  own,  or  has  de- 
stroyed any  undergrowth  or  damaged  the 
freehold. 

The  second  and  third  exceptions  are  that 
the  court  refused  to  allow  the  deed  from 
Sallie  El  Ward  to  W.  A.  Ward  to  be  read  to 
the  jury,  and  excluded  all  evidence  offered  to 
Identify  the  land  described  in  It,  and  tend- 
ing to  show  that  the  50  acres  were  included 
in  the  191  acres  of  the  "White"  tract  claimed 
by  plaintiffs.  This  deed  from  Sallle  EX  Ward 
had  been  put  In  evidence  without  objection, 
but  when  the  defendant  offered  to  read  it  to 
the  Jury  the  court  excluded  it  holding  that, 
as  a  matter  of  law,  it  was  "void  for  lack  of 
description,"  and  that  **the  deed  did  not 
describe  any  land."  The  description  Is  "50 
acres  adjoined  by  P.  R. — bound  on  the  White 
Oak  road  and  joining  A.  S.  Rascoe  and  P. 
BuflSoi."  The  d^ed  has  apt  words  of  convey- 
ance, and  is  sufficiently  formal.  It  does  not 
convey  an  indefinite  50  acres  "out  of*  the 
White  land,  but  a  tract  of  50  acres,  which 
was  a  part  of  the  White  land,  "on  the  White 
Oak  road"  adjoining  the  lands  of  A.  S.  Ras- 
coe and  P.  Ruffin. 

We  think  his  honor  erred  In  excluding 
parol  testimony  to  identify  this  tract  of  land. 
It  was  a  latent  and  not  a  patent  ambiguity. 
It  may  be  that  the  defendant  could  have 
shown  that  the  boundaries  had  been  actually 
run  and  marked.  At  any  rate,  It  was  not 
Impossible  to  lay  off  60  acres  of  the  White 
tract  taking  the  White  Oak  road  as  one 
boundary.  The  other  boundary  in  such  case 
(unless,  it  Had  been  actually  run  and  marked) 
would  have  been  parallel  to  said  White  Oak 
road,  and  far  enough  from  It  to  make  up  the 
acreage  of  50  acres. 

In  Farmer  v.  Batts,  83  N.  G.  387,  there  Is 
an  interesting  discussion  in  which  the  cases 
are  cited  where  the  words  of  description 
have  been  held  too  indefinite  to  admit  parol 
testimony,  and  other  cases  in  which  the  de- 
scription has  been  held  sufficient  We  think 
this  case  falls  in  the  latter  class.  Among  the 
later  cases  in  point  is  Hudson  v.  Morton, 
162  N.  C.  6,  77  S.  E.  1005,  in  which  the  court 
held  that  a  description,  "being  one  acre  of 
land  adjoining  L.,  in  one  corner  of  the  field 
now  turned  out,  and  lies  near  and  including 
the  spring,  it  being  a  i>ortlon  of  the  H.  tract, 
conveyed  by  D.  to  M.,"  was  held  sufficiently 
definite  to  permit  of  parol  testimony  to  fit 
the  description  to  the  deed.    Among  the  cas- 


es cited  therein  is  Edwards  v.  Deans,  129 
N.  a  61,  34  S.  E.  105,  where  a  deed  for  "30 
acres  In  the  western  part  of  a  tract  of  112 
acres"  was  held  sufficient  to  offer  proof  ot  a 
survey  of  said  80  acres  followed  by  posses- 
sion. In  Perry  v.  Scott,  109  N.  C.  374,  14 
S.  E.  294,  the  language,  "on  the  south  side 
of  Trent  river,  adjoining  the  lands  of  Col- 
grove,  McDaniel  and  others,  containing  300 
acres,"  was  held  not  too  vagtte  and  indefinite 
to  permit  identification  by  parol. 

In  Stewart  v.  Salmonds,  74  N.  C.  518, 
Pearson,  G.  J.,  says  that  the  words  29  acres 
off  the  north  end  of  "a  tract  of  land  contain- 
ing 129  acres,  of  an  Irregrular  figure,"  and 
"bounded  by  8  lines,  all  straight,  and  with 
definite  courses  and  distances"  cai^i  be  ascer- 
tained and  cut  off  with  mathematical  preci- 
sion. "The  question  is.  Can  the  29  acres  be 
id^itified  by  the  rules  of  mathematics,  so 
that  the  'cutting  off  of  the  29  acres'  will  in- 
volve no  discretion,  but  be  a  mere  ministe- 
rial act?  ♦  ♦  ♦  We  think  the  29  acres 
can  be  identified  by  a  mere  ministerial  act" 
This  case  has  been  often  cited  and  approved. 
See  Anno.  Ed. 

In  Warren  v.  Makeley,  85  N.  O.  12,  the  de- 
scription is:  "A  ♦  ♦  •  parcel  of  land 
lying  and  being  in  Currituck  township  and 
near  the  head  of  Smith  creek,  it  being  the 
easternmost  portion  of  the  farm  I  purchased 
from  buy  brother,  John  E.  Fortescne,  known 
as  the  Russell  land,  containing  100  acres." 
This  court  held  that  the  court  below  properly 
refused  to  tell  the  jury,  from  a  simple  in- 
spection of  the  deed,  that  the  100  acres  could 
not  be  ascertained  and  added:  "If  the  larger 
tract  be  known,  it  is  apparent  the  area  of 
100  acres  can  be  cut  off  from  its  eastern  part 
by  a  line  running  due  north  and  south." 
To  similar  purport  is  Webb  v.  Cummings, 
i27  N.  C.  41,  37  S.  El  154,  and  Shaffer  v. 
Hahn,  HI  N.  0.  11,  15  S.  E.  1033.  Here  the 
description  "50  acres  on  the  White  Oak  road" 
are  sufficient  to  admit  of  parol  proof. 

In  Cox  V.  Cox,  91  N.  C.  256,  the  court  held 
that  the  acreage  is  material  in  questions  of 
doubtful  boundary.  Here  the  60  acres  is  a 
part  of  the  "White  tract"  and  Is  on  the 
White  Oak  road.  That  is  to  say,  the  land 
being  a  part  of  the  White  tract  and  one 
boundary,  "the  White  Oak  road,"  being  giv- 
en, as  well  as  the  adjoining  owners,  P.  R. 
Ruffin  and  A.  S.  Rascoe^  parol  testimony  was 
admissible,  either  to.  show  an  actual  survey, 
if  one  had  been  made,  and  possession  there- 
under, as  in  Edwards  v.  Dean,  supra,  or 
the  tract  could  be  located,  as  we  have  said, 
by  running  a  line  parallel  with  the  White 
Oak  road  so  as  to  cut  off  50  acres,  as  in  Ste- 
wart V.  Salmonds  and  Warren  v.  Makeley 
and  other  cases,  supra* 

As  these  errors  require  a  new  trial,  it  is 
unnecessary  to  discuss  the  other  exceptions. 

Error. 
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JOHN  li.  ROPER  LUMBER  CO.  v.  RICH- 
MOND CEDAR  WORKS  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1914.) 

Advebse  Possession  (§  75*)->Colob  of  Title 

—Allotment  in  Partition. 

An  allotment  in  partition  is  color  of  title, 
though  aJl  the  tenants  in  common  are  not  par- 
ties;  the  proceeding  professing  to  operate  on 
the  entire  estate  in  the  land  as  being  in  the  co- 
tenants  named  therein,  and  to  pass  the  entire 
Interest  in  it,  and  not  merely  the  purparties 
of  some  of  the  cotenants. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  44&^50 ;  Dec.  Dig.  S 
75.*] 

Appeal  from  Superior  Oourt,  Camclen 
County;  Brogaw,  Judge. 

Action  by  the  John  L.  Roper  Lumber  Com- 
pany against  the  Richmond  Cedar  Works  and 
another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

This  is  an  action  to  recover  damages  for 
trespassing  upon  land  known  as  the  White- 
head tract,  and  being  lot  No.  12  in  the  New 
Lebanon  division.  The  same  case  was  be- 
fore us  at  a  former  term,  and  is  reported  in 
158  N.  C.  161^  73  S.  E.  902,  and  involved  the 
claim  of  the  defendant  to  an  easement  or 
right  of  way  over  the  land,  for  the  purpose 
of  operating  a  tramroad  and  hauling  lumber 
thereon  over  and  across  said  land.  We  then 
denied  the  existence  of  any  such  right;  de- 
fendant admitting  that  plaintiff  owned  the 
land.  Defendant  has  since  amended  its  an- 
swer and  set  up  title  to  lot  No.  12,  and  plain- 
tiff cannot  recover  for  the  alleged  trespass 
unless  he  has  shown  a  title  to  the  same, 
giving  him  constructive  possession  thereof, 
which  it  has  attempted  to  do  and,  as  we 
think,  has  succeeded  in  doing. 

The  sole  claim  of  plaintiff,  in  view  of  the 
restrictive  charge  of  the  court.  Is*  that  it 
has  acquired  title  by  color  and  seven  years' 
adverse  possession.  We  are  confined  to  the 
decision  of  this  one  question,  as  the  case  was 
so  submitted  to  the  jury,  although  plaintiff 
seems  to  have  insisted  upon  his  title  to  the 
land,  as  established  by  an  open,  adverse,  and 
continuous  possession  under  a  claim  of 
right,  for  20  years  prior  to  the  bringing  of 
the  action.  Plaintiff  Introduced  in  evidence 
the  record  of  the  New  Lebanon  division, 
which  shows  that  lot  No.  12  was  allotted  to 
W.  B.  Whitehead,  and  by  mesne  conveyances 
the  plaintiff  has  acquired  his  title.  The  de- 
fendant alleges  that  the  parties  to  that  par- 
tition, or  some  of  them,  claimed  as  devisees 
of  Josiah  Riddids,  of  Soldiers'  Home,  in 
Nansemond  county,  Va.,  whose  will  has  never 
been  properly  probated  and  recorded  in  this 
state,  where  the  land  in  controversy  is  sit- 
uated. We  think  it  would  be  unprofitable 
to  enter  upon  an  examination  of  this  conten- 
tion, for  the  purpose  of  deciding  whether  it 
is  a  valid  will  or  whether  it  has  been  proper- 
ly proved  and  recorded  here  or  not,  as  our 


decision  can  well  be  made  to  turn  upon  an- 
other feature  of  the  case.  If  it  be  granted 
that  the  will  is  not  valid  and  sufllcient  in 
this  state  to  pass  the  land  devised  in  it  be- 
cause of  the  defective  probate,  the  plaintiff 
has  made  out  his  case  in  another  way,  not 
connected  with  the  will,  as  a  valid  instru- 
ment, and  not,  therefore,  dependent  upon  its 
validity.  It  has  shown  in  evidence  a  parti- 
tion of  the  lands  in  1846,  Jbetween  William 

B.  Whitehead  and  the  devisees  of  Josiah 
Riddick;  lot  No.  12  having  been  set  apart 
to  William  B.  Whitehead.  Defendant  has 
acquired  whatever  title  Whitehead  got  in 
this  division  by  mesne  conveyances  from  him. 
It  seems  that  there  had  been  a  previous 
partition  between  MUls  and  Josiah  Riddick 
and  others  In  1817,  known  as  the  New  Le- 
banon division,  by  which  certain  lands,  em- 
bracing those  now  in  dispute,  were  allotted 
to  ^iUs  and  Josiah  Riddidi.  MUls  Riddick 
conveyed  his  interest  to  William  B.  White- 
head, between  whom  and  the  devisees  of 
Josiah  Riddick,  claiming  under  tlie  will 
above  described,  the  division  in  1846  was 
made  by  the  court    Defendant  appealed. 

Ward  &  Thompson,  of  Elizabeth  Clty^ 
Chas.  Whedbee,  of  Hertford,  Starke  &  TUlitt 
of  Elizabeth  City,  and  Winston  &  Biggs,  of 
Raleigh,  for  appellants.  W.  B.  Rodman,  of 
Norfolk,  A«  D.  MacLean,  of  Washington,  N. 

C,  and  J.  K.  Wilson,  of  Elizabeth  City,  for 
appellee. 

WALB^ER,  J.  (after  stating  the  facts  as 
above).  The  question  now  presented  for  our 
decision  Is  whether  the  partition  of  1846  and 
the  allotment  to  William  B.  Whitehead  and 
the  deeds  of  those  claiming  under  him  are,, 
in  law,  good  color  of  title,  for  the  jury  have 
found  that  plaintiffs  have  had  adverse  pos- 
session of  the  land  for  a  sufficient  time  to 
ripen  their  title,  provided  we  settle  the  other 
question  in  their  f&Vor.  We  are  aware  that 
this  court  has  held  that  a  deed  by  one  tenant 
of  the  entire  estate  held  in  common  is  not 
sufficient  to  sever  the  unity  of  possession  by 
which  they  are  bound  together,  and  does  not 
constitute  color  of  title,  as  the  grantee  of  one 
tenant  takes  only  his  share  and  "steps  into 
his  shoes."  In  such  case,  20  years  of  adverse 
possession,  under  a  daim  of  sole  ownership, 
is  required  to  bar  the  entry  of  the  other 
tenants,  under  the  presumption  of  an  ouster 
from  the  beginning  raised  thereby.  Cloud  v. 
Webb,  14  N.  a  317;  Hicks  v.  Bullock,  96 
N.  a  164,  1  S.  E.  629;  Breden  v.  McLaurin, 
98  N.  C.  807,  4  S.  E.  136;  Bullln  v.  Hancock, 
138  N.  C.  198,  50  S.  B.  621;  and  Dobbins  v. 
Dobbins,  141  N.  C.  210,  53  S.  B.  870,  10  L.  IL 
A.  (N.  S.)  185,  115  Am.  St  Rep.  682,  where 
the  other  cases  are  collected.  We  are  not 
inadvertent  to  the  fact  that  this  state  stands 
alone  in  the  recognition  of  this  principle* 
the  others  holding  the  contrary,  that  such  a 
deed  is  good  color  of  title  (1  Cyc.  1078,  and 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes- 
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notes);  but  it  bas  too  long  been  the  settled 
doctrine  of  this  court  to  be  disturbed  at  this 
late  day,  as  it  might  seriously  impair  vested 
rights  to  do  so.  It  should  not,  though,  be 
carried  beyond  the  necessities  of  the  par- 
ticular class  of  cases  to  which  it  has  been 
applied,  but  confined  strictly  within  its  prop- 
er limits;  otherwise  we  may  destroy  titles 
by  a  too  close  attention  to  technical  con- 
siderations growing  out  of  this  pcurticular 
relation  of  tenants  in  common,  and  more  so, 
we  think,  than  is  required  to  preserve  their 
rights.  This  view  has,  within  recent  years, 
been  thoroughly  sanctioned  by  the  court 

It  has  been  held  that  where  less  than  the 
whole  number  of  tenants  join  in  a  proceeding 
to  sell  the  common  estate  for  imrtition,  and 
the  same  is  sold,  a  deed  made  under  order 
of  the  court  to  the  purchaser  is  color  of  title, 
and  seven  years'  adverse  possession  there- 
after by  him  under  the  deed  will  bar  the 
CO  tenants,  who  are  not  partie&  Amis  v.  Ste- 
phens, 111  N.  0.  172,  16  S.  B.  17  (opinion  by 
the  present  Chief  Justice),  citing  the  Code, 
SI  141,  148;  McCuUoh  v.  Daniel,  102  N.  C. 
529,  9  S.  E.  413,  and  Johnson  v.  Parker,  79 
N.  C.  475.  It  will  be  found  in  the  case  first 
cited  that  there  were  tenants  who  were  not 
made  parties  to  the  proceeding  at  law,  and 
yet  they  were  held  to  be  barred  by  the  ad- 
verse possession  of  seven  years,  and  this  was 
because  the  court  attached  importance  to  the 
fact  that  the  deed  had  been  made  under  a 
decree  in  a  judicial  proceeding,  which  closely 
resembled  one  made  by  a  stranger  to  the 
title  held  by  the  cotenants.  Only  a  part  of 
the  estate  held  in  common  was  sold  for  par- 
tition, but  the  parties  to  the  proceeding  claim- 
ed the  entirety  in  that  i)art,  or  purparty,  as 
it  is  technically  called.  The  case  strongly 
resembles  this  one  in  that  the  proceeding  was 
brought  to  divide  70  acres  of  a  larger  tract 
among  the  heirs  of  B.  D.  Paylor,  who  had 
purchased  the  same  presumably  under  an 
order  in  a  proceeding  in  equity  for  the  par- 
tition of  the  larger  tract  The  plaintiffs  al- 
leged that  they  had  not  been  made  parties 
to  the  last-mentioned  proceeding,  and  sued 
to  recover  their  interest  in  the  tract  of  70 
acres  from  the  defendants,  who  had  bought 
the  same  at  the  sale  thereof  in  the  proceed- 
ing for  its  partition.  The  Paylor  heirs  claim- 
ed the  entire  interest  in  the  70  acres,  as  did 
Whitehead  and  the  Riddicks  in  the  land  par- 
titioned in  1S46,  and  this  court  held  that  the 
deed  for  the  70  acres  to  the  purchaser  was 
color  of  title,  and  seven  years'  adverse  pos- 
session thereunder  barred  the  cotenants  not 
made  parties  to  the  first  partition  or  to  the 
second,  and  the  case  was  approved  in  Fer- 
guson V.  Wright,  113  N.  C.  537,  18  S.  B.  691 ; 
the  distinction  being  made  that  the  title  de- 
rived tinder  the  court  proceeding  purported 
to  be  adverse  to  all  of  the  tenants,  the  land 
liaving  been  sold  as  an  entirety,  in  disre- 
gard of  any  community  of  estate.  This  be- 
ing equivalent  to  a  disseisin,  it  followed  that 
seven  years'  adverse  possession  barred  under 


the  statute.  The  only  difference  between  that 
case  and  this  one  is  that  here  there  was  an 
actual  partition,  and  lot  No.  12  was  allotted 
to  Whitehead  in  the  partition,  instead  of  be- 
ing sold  and  conveyed  to  him  as  a  purchaser 
thereof  at  a  sale  for  partition.  But  there 
is  no  difference  in  principle  between  the  two, 
for  in  both  the  court  deals  with  the  entire 
interest;  the  rights  of  the  cotenants  being 
ignored  by  not  making  them  parties.  If  they 
are  barred  in  the  one  case,  there  is  no  valid 
reason  why  they  should  not  be  in  the  other. 
In  deciding  this  question,  though,  the  pro- 
ceeding at  law  is  to  be  regarded  as  having 
the  force  and  effect  that  a  deed  of  one  not 
connected  with  the  tenancy  would  have.  It 
purports  to  sever  the  relation  of  all  the  coten- 
ants, whether  it  does  so  in  law  or  not,  at  the 
time,  as  against  those  tenants  not  made  par- 
ties to  it 

In  this  case  the  court  divided  the  land 
among  the  devisees  of  Joslah  Riddick  and 
Willaim  B.  Whitehead,  as  the  sole  owners 
thereof.  All  the  devisees  of  Riddick  were 
parties,  as  appears  by  the  record,  as  the  di- 
vision is  said  to  have  been  made  among  them. 
The  proceeding  professes  to  pass  the  entire 
interest  in  the  land,  and  not  merely  the  pur- 
parties  of  some  of  the  cotenants.  It  comes 
manifestly  within  the  definition  of  color  in 
McConnell  v.  McConnell,  64  N.  C.  342,  which 
is  stated  to  be,  not  a  writing  which,  in  law, 
passes  the  title,  but  one  which  professes  to  do 
so  but  fails  In  that  respect,  either  from  want 
of  titie  in  the  person  making  it,  or  from  the 
defective  mode  of  conveyance  employed,  with 
this  qualification:  That  the  defect  must  not 
be  so  obvious  that  a  man  of  ordinary  ca- 
pacity could  not  be  misled  by  it,  excluding, 
though,  from  our  consideration  the  presump- 
tion, generally  applicable,  that  every  man 
knows  the  law.  McConnell's  Case,  in  which 
Justice  Rodman  delivered  a  most  lucid  opin- 
ion, has  often  been  approved  by  this  court, 
notably  in  Greenleaf  v.  Bartlett  146  N,  C. 
495,  60  S.  E.  419,  14  L.  R.  A.  (N.  S.)  660  (opin- 
ion by  Justice  Connor),  where  the  authorities 
are  collected.  The  court  there  adopted  the 
dissenting  views  of  Chief  Justice  Taney  and 
Justice  Catron  in  Moore  v.  Brown,  U  How. 
414, 13  L.  Ed.  751,  where  it  is  said :  "If  every 
legal  defect  in  the  titie  papers  of  a  purchaser 
in  possession,  as  they  appear  on  the  record, 
may  be  used  against  him  after  the  lapse  of 
seven  years,  the  law  itself  is  a  nullity  and 
protects  nobody.  ♦  •  ♦  The  statute  has 
no  reference  to  titles  good  in  themselves,  but 
was  Intended  to  protect  apparent  tities,  void 
in  law,  and  to  supply  a  defense  where  none 
existed  without  its  aid.  Its  object  is  repose. 
It  operates  inflexibly  and  on  principle,  re- 
gardless of  particular  cases  of  hardship. 
The  condition  of  society,  and  the  protection 
of  ignorance  as  to  what  the  law  was,  requir- 
ed the  adoption  of  this  rule.**  The  law  should 
be  liberally  construed.  If  we  adopt  this  prin- 
ciple and  apply  it  to  the  facts  of  our  case, 
it  follows,  we  think,  that  the  Whitehead  ai- 
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lotment,  as  well  as  the  will  of  Joslah  Rid- 
dick.  Is  color  of  title,  the  allotment  because 
the  proceedings  at  law,  in  which  it  was  made, 
profess  tx>  operate  upon  the  entire  estate  in 
the  land  as  being  in  the  cotenants  named 
therein,  and  the  will  because,  if  defectively 
probated,  it  is  not  a  whit  more  defective  than 
was  the  will  of  John  McConnell,  which  was 
held  to  be  good  color  of  title;  it  is  really 
less  defective  and  is  more  apt  to  mislead  a 
man  of  ordinary  capacity,  for  we  may  go 
further  and  say  that  a  very  serious  question 
has  been  presented  to  us  as  to  whether  the 
probate  is  not  a  valid  one»  though  we  do 
not  decide  it  There  are  other  considera- 
tions which,  perhaps,  would  lead  us  to  the 
same  conclusion  we  have  reached,  but  they 
need  not  be  stated,  as  those  already  men- 
tion are  quite  sufficient  to  su];q>ort  the  judg- 
ment. The  other  assignments  of  error  are 
based  upon  a  view  of  the  law  contrary  tx> 
the  one  we  have  adopted,  and  must  conse- 
quently be  overruled.  The  jury  have  found 
that  plaintlfr  has  had  sufficient  adverse  pos- 
session of  the  land  in  dispute  for  seven  years 
under  color  to  bar  the  defendants'  right,  if 
they  ever  had  any;  and  as  the  state  has  part- 
ed with  the  original  title,  judgment  was  prop- 
erly entered  in  favor  of  the  plaintiff,  upon 
the  verdict. 
No  error. 

BROWN,  J.,  did  not  sit 

(166  N.  C.  109) 

LB  ROT  V.  PASQUOTANK  &  NORTH  RIV- 
BR  STEAMBOAT  GO.  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1914.) 

1.  Ejegtmbnt  (I  14*)  —  EsTOPPBL  TO  Dent 
PLAiNTirr's  Title. 

Defendant,  in  an  action  to  recover  posses- 
sion of  a  wharf,  claiming  under  one  who  had 
possession  by  license  of  plaintiff,  may  not  dis- 
pute plaintiff's  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §  58 ;    Dec.  Dig.  f  14.*] 

2.  Judgment    (f    701*)  —  Conclusiveness — 
Pabties. 

There  can  be  no  estoppel  of  record  except 
as  between  parties  to  the  record  or  their  pri- 
vies ;  and  so  the  judgment  in  an  action  for  pos- 
session of  property  cannot  estop  ah  officer  of 
the  plaintiff  therein,  who  verified  its  complaint, 
against  one  not  a  party  to  the  action,  who  aft- 
erwards bought  the  property  of  such  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1226 ;    Dec.  Dig.  §  701.*] 

8.  Estoppel  (§  58*)— In  Pais. 

There  can  be  no  estoppel  in  pais  in  favor 
of  one  who  was  not  misled  to  his  prejudice. 

[Ed.  Note. — For  other  cases,  see  Estoppel 
Cent  Dig.  §§  144,  145;    Dec.  Dig.  f  68.  •] 

Appeal  from  Superior  Court,  Cumtnck 
County;  Bragaw,  Judge. 

Action  by  J.  H.  Le  Roy  against  the  Pas- 
quotank &  North  River  Steamboat  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 


This  action  was  brought  to  recover  the 
possession  of  two  wharves  .or  piers,  one  at 
Newbem*s  Landing,  and  the  other  at  Maud's 
and  damages  for  the  trespass  in  taking  pos- 
session of  the  same.  The  jury,  upon  issues 
submitted  to  them  by  the  court,  found  tat 
the  plaintiff,  as  to  the  Newbem  pier,  and 
for  the  defendant  as  to  the  other.  The  evi- 
dence is  voluminous,  but  we  need  only  refer 
to  the  substance  of  it.  Plaintiff*s  claim 
to  the  wharves  is  based  on  deeds  made  to 
him  (J.  H.  Le  Boy)  by  W.  S.  Newbem,  Sr., 
and  Thomas  B.  Newbeni,  for  the  privilege 
of  constructing  and  using  the  wharves  in 
connection  with  the  navigation  of  the  adja- 
cent waters  by  steamboats.  The  Newbems 
were  the  occupants  of  the  adjoining  lands, 
and  claimed  the  water  rights  as  riparian  pro- 
prietors. The  pleadings  of  the  parties,  the 
evidence,  and  charge  of  the  court  show  that 
the  question  in  dispute  was  whether  the 
wharves  were  built  by  and  for  the  use  of  the 
Virginia-Carolina  Inland  Steamship  Compa- 
ny, which  was  succeeded  by  the  Le  Roy 
Steamboat  Company,  by  a  change  in  the 
name  of  the  former  company,  both  companies 
being  corporations  of  this  state,  or  -whether 
the  plaintiff  built  them  for  hhnself  and  paid 
for  the  same.  If  they  were  built  by  the 
plaintiff  and  for  himself,  and  not  the  Vir- 
ginia-Carolina Steamship  Company,  then 
that  company  and  its  successor,  the  Le  Boy 
Steamboat  Company,  were  in  possession  of 
the  wharves  under  the  plaintiff.  The  jury, 
under  the  evidence  and  the  charge  of  the 
court,  found  that  plaintiff  had  built  the 
wharf  at  Newbem's  Landing  for  himself 
and  paid  for  the  same,  but  that  the  wliarf 
at  Maud*s  Landing  was  built  by  the  Le  Roy 
Steamboat  Company.  I>efendant,  however, 
alleged  that  a  suit  had  formerly  been  brought 
by  the  Le  Roy  Steamboat  Company  against 
the  Farmers'  &  Merchants'  North  Carolina 
Line,  in  which  the  Le  Roy  Company  alleged 
its  ownership  of  the  Newbem  wharf  and  the 
said  defendant  denied  it,  so  that  an  issue 
was  made  up,  involving  the  title  to  the 
wharf,  and  tried  before  the  court  and  a  jury. 
The  verdict  and  judgment  were  for  the 
plaintiff  the  Le  Boy  Steamboat  Company. 

In  this  connection,  defendant  in  this  case 
alleged  that  the  plaintiff  was  an  officer  of 
the  Le  Roy  Steamboat  Company;  that  he 
managed  the  said  case  in  behalf  of  the  Le 
Roy  Company,  verified  the  complaint  himself, 
and,  in  addition,  made  affidavits  alleging 
that  the  Le  Roy  Steamboat  Company  was, 
at  that  time,  the  owner  of  the  Newbem 
wharf,  and  that  he  thereby  was  estopped  to 
deny  the  ownership  of  that  company  as 
against  this  defendant,  his  conduct  making 
him,  in  law  and  constmctively,  a  party  to 
that  suit,  and  therefore  concluded  4>y  the 
judgment  therein.  The  plaintiff  denied  the 
legal  deduction  from  the  facts  alleged,  and 
further  alleged  that  when  he  signed  and 
verified  the  papers,  which  were  drawn  by 


•¥or  other  cases  see  same  topio  and  secUon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Serlee  ft  Rep'r  ladexce 
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cooiwel*  he  was  not  aware  of  the  statement 
In  them  that  the  Le  Roy  Ck>mpaiiy  owned 
the  wharf,  that  the  title  or  ownership  of 
that  company  was  not  actually  or  legally 
Involved  in  that  suit,  but,  as  he  thought 
and  as  was  the  fact,  the  Le  Roy  Company 
was  relying  merely  upon  the  right  acquired 
from  him  to  the  possession  and  use  of  the 
wharf,  and  the  defendant  therein,  admitting 
the  possession  of  the  Le  Roy  Company,  aver- 
red simply  that  the  wharf  was  a  public  one, 
and,  being  such,  it  had  the  right  to  use  the 
same  for  the  purpose  of  landing  and  dock- 
ing its  vessels  there ;  that  the  action  was  for 
a  trespass,  based  upon  possession  of  the  Le 
Roy  Company;  and  It  prayed  for  an  injunc- 
tion forbidding  the  Farmers*  &  Merchants' 
North  Carolina  Line  from  using  the  wharf. 
The  defendant  in  this  action,  further  alleged 
that  plaintiflC,  J.  H.  Le  Hoy,  is  equitably  es- 
topped to  deny  its  right  or  title  to  the  wharf, 
by  reason  of  the  fact  that  it  was  misled  by 
the  acts  and  conduct  of  the  plaintiff,  Le 
Roy,  in  connection  with  the  management 
and  prosecution  of  that  case,  'and  especially 
by  the  papers  filed  therein  and  verified  by 
him,  in  which  the  ownership  of  Its  assignor, 
the  Le  Roy  Steamboat  Company,  was  ex- 
pressly alleged;  that  said  statements  were 
knowingly  made  by  J.  H.  Le  Roy,  were  cal- 
culated to  mislead  a  purchaser  from  the  Le 
Boy  Company  of  the  property  described  in 
the  pleadings  and  other  papers  in  the  cause, 
and  did  actually  mislead  it,  and  to  permit 
him  now  to  allege  the  contrary  would 
greatly  prejudice  the  defendant  Plaintiff 
replies  that  the  question  of  title  to,  or  own- 
ership of,  the  wharf  was  not  In  controversy 
between  him  and  the  Le  Roy  Company  In 
that  suit,  but  only  the  possession  *of  the  Le 
Boy  Company,  which  was  sufficient  to  sup- 
port its  cause  of  action,  and  that  after  the 
papers,  which  had  been  verified  by  him, 
were  filed,  he  made  an  afiidavlt  in  the  said 
case,  which  was  also  filed  in  the  record,  in 
the  following  words:  "By  virtue  of  an 
agreement  between  this  affiant  and  the  plain- 
tiff company,  the  plaintiff  company  is  using 
the  wharf  or  pier  at  Newborn's  Landing 
known  as  the  Le  Roy  wharf  or  pier,  situate 
on  the  lands  conveyed  by  W.  S.  Newborn  to 
this  affiant,  and  described  in  the  complaint 
as  being  owned  and  in  possession  of  the 
plaintiff  company."  This  affidavit  was  dated 
and  filed  with  the  other  papers  in  the  cause 
on  June  5,  1900,  one  month  after  the  filing 
of  the  complaint,  and  more  than  two  years 
before  the  defendant  Pasquotank  &  North 
River  Steamboat  Company  acquired  Its  al- 
leged right  or  title  from  the  Le  Roy  Steam- 
boat Company  by  deed  of  the  latter  date» 
and  that  defendant  was  fully  informed 
thereby  of  the  true  relation  between  the  Le 
Roy  Company  and  this  plaintiff,  with  re- 
spect to  the  ownership  of  the  property,  and 
that  if  the  defendant  purchased  the  property 
froin  the  Le  Roy  Steamboat  Company  in 
reliance  upon  any  previous  statement  by  him 


in  said  case,  or  any  acts  or  conduct  of  hla  in 
connection  therewith,  It  did  so  in  Its  own 
wrong,  and  that  plaintiff  therefore  is  in  no 
way  elBtopped  now  to  assert  titie  to,  or  own- 
ership of,  the  property  as  against  it  Much 
testimony  was  introduced  by  the  respective 
parties  to  support  these  various  contentions. 
The  jury  returned  the  following  verdict: 
"(1)  Is  the  plaintiff  the  owner  of  the  wharf 
at  Newborn's  Landing  and  entitied  to  posses- 
sion of  same?  Answer:  Tes.  (2)  Does  the 
defendant  unlawfully  exclude  the  plaintiff 
from  the  possession  thereof?    Answer:    Yes. 

(3)  What  damage  Is  plaintiff  entitled  to  re- 
cover therefor?     Answer:     $200   per   year. 

(4)  Is  the  plaintiff  the  owner  of  the  wharf 
at  Maud's  and  entitled  to  possession  of 
same?  Answer:  No."  Judgment  was  en- 
tered thereon,  and  defendant  appealed,  after 
reserving  exceptions. 

Ehringhaus  &  Small,  of  Elizabeth  City,  for 
appellants.  J.  Kenyon  Wilson  and  Ward  A 
Thompson,  all  of  Elizabeth  City,  for  appel- 
lee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  jury  having  found,  under 
proper  Instructions  from  the  court,  that  plain- 
tiff constructed  the  Newbem  wharf  and  him- 
self paid  for  the  same,  and  that  the  Le  Roy 
Steamboat  Company,  or  its  predecessor,  did 
not  pay  for  it,  this  being  the  main  question 
in  dispute.  It  follows  that  the  Le  Roy  Steam- 
boat Company  was  in  possession  under  li- 
cense or  permission  of  plaintiff,  and,  as  de- 
fendant claims  under  the  said  steamboat 
company,  it  is  not  in  a  position  to  dispute  the 
plaintiff's  right  to  the  property,  unless  Its 
other  defenses  are  good  and  valid  in  law,  for 
It  cannot  deny  plaintiff's  title,  under  such 
circumstances,  as,  mediately  through  its  as- 
signor, it  acquired  the  possession  from  him. 
The  principle  applies  to  leases,  licenses,  con- 
tracts of  purchase,  or  any  other  transaction, 
by  which  possession  of  property  is  acquired 
from  another  upon  an  acknowledgment,  ex- 
press or  Implied,  that  he  is  the  owner,. and 
the  title  cannot  be  disputed  until  the  posses- 
sion so  obtained  is  fully  surrendered ;  it  being 
a  rule  founded  on  a  principle  of  honesty, 
which  does  not  allow  possession  to  be  re- 
tained in  violation  of  that  faith  on  which 
it  was  acquired  or  continued,  as  said  by  Jus- 
tice Dillard  in  Farmer  v.  Pickens,  83  N.  C. 
549.  The  doctrine  is  well  supported  by  that 
case  and  the  following:  Hartzog  v.  Hubbard, 
19  N.  C.  241;  Love  v.  Edmonston.  23  N.  C. 
152;  Springs  v.  Schenck,  99  N.  C.  551,  6  S. 
E.  405,  6  Am.  St  Rep.  552;  Stewart  v.  Keen- 
er, 131  N.  C.  486,  42  S.  E.  935 ;  and  Campbell 
V.  Everhart  139  N.  O.  503,  52  S.  E.  201— 
where  the  principle  is  fully  discussed  and  the 
authorities  collated.  The  rule  applies  as  well 
to  the  assignee  or  undertenant  of  the  person, 
who  has  thus  acquired  the  possession  of  the 
property  and  to  the  same  extent  as  It  does 
to  his  assignor.     Stewart  t.  Keener,  supra. 
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and  Campbell  v.  Everhart,  supra,  and  cases 
cited  on  this  point 

[2]  There  are  other  reasons  for  holding 
the  plaintiff  to  be  entitled  to  the  possession 
of  the  wharf,  nnless  he  has  been  estopped 
or  his  right  barred  as  alleged  by  the  defend- 
ant This  is  said  to  have  been  done  In  two 
ways :  First  That  plaintiff's  conduct  in  con- 
nection with  the  snit  of  the  Le  Roy  Steam- 
boat Company  against  the  Farmers'  &  Mer- 
chants' North  Carolina  Line  make  him  con- 
structively a  party  thereto  and  estop  him  to 
deny  the  title  of  the  Le  Roy  Steamboat  Com- 
pany. It  is  true  that  a  Judgment  is  an  estop- 
pel upon  parties  and  privies,  but,  to  constitute 
a  Judgment  an  estoppel,  there  must  be  an 
identity  of  the  parties  as  well  as  of  the  sub- 
ject-matter ;  that  is,  it  is  necessary  that  the 
parties,  as  between  whom  the  Judgment  is 
claimed  to  be  an  estoppel,  should  have  been 
parties  to  the  action  in  which  it  is  rendered, 
or  else  be  in  privity  with  the  parties  in  such 
former  action',  and,  as  a  general  rule,  it  is 
conclusive  only  between  them.  23  Cyc.  1237 ; 
24  Am.  &  Eng.  Enc  of  Law  (2d  Ed.)  724 ; 
Armfield  v.  Moore,  44  N.  C.  167;  Owens  v, 
Alexander,  78  N.  C.  1 ;  Wood  v.  Sugg,  91  N. 
93,  49  Am.  Rep.  639;  Dickens  v.  Long,  109 
N.  C.  165.  13  S.  E  841.  Every  estoppel  must 
be  reciprocal,  that  is,  it  must  bind  both  par- 
ties, since  a  stranger  can  neither  take  advan- 
tage of  an  estoppel  nor  be  bound  by  it  Co. 
Lit  352a;  Taylor,  Ev.  586;  Peebles  v.  Pate, 
90  N.  C.  348 ;  Allred  v.  Smith,  135  N.  C.  443, 
47  S.  E.  697,  65  L.  R.  A.  924.  The  bar  there- 
fore must  be  mutual  to  the  parties  in  the 
later  action.  Under  this  definition  of  an 
estoppel  of  record  and  the  scope  of  its  opera- 
tion, upon  parties  and  privies  with  respect  to 
the  subject-matter  in  litigation,  there  is  no 
reason  for  holding  the  plaintiff  bound  by  the 
Judgment  in  the  suit  between  him  and  the 
other  comi)any.  This  court  said,  in  Falls  v. 
Gamble,  66  N.  C.  455:  "No  estoppel  of  rec- 
ord is  created  against  one  not  a  party  to  the 
record,  even  though  he  had  instigated  the 
trespass,  on  account  of  which  the  action  was 
brought,  aided  in  the  defense  of  the  action, 
employed  counsel,  introduced  his  deeds  in 
evidence,  and  paid  the  costs,  and  though  he 
and  the  present  defendant  claimed  by  deeds 
under  the  present  trespasser."  Speaking  of 
this  principle,  now  asserted  by  the  defend- 
ant. Chief  Justice  Pearson,  in  Falls  v.  Gam- 
ble, thus  examines  and  repudiates  it:  ''The 
defendant  says,  true,  Falls  is  not  a  privy  of 
record,  but  he  instigated  Orpe  to  commit 
the  trespass,  aided  in  the  defense  of  the  ac- 
tion, employed  counsel,  and  paid  the  costs, 
and  Orpe  read  the  titie  deed  of  Falls  in  evi- 
dence on  the  trial.  Take  all  this  to  be  so; 
how  can  these  matters  dehors  constitute  him 
a  party  or  a  privy  so  as  to  work  an  estoppel 
of  record?  If  this  be  so.  Falls  would  lose 
his  title,  not  by  record  or  by  deed,  but  by 
parol  evidence,  a  thing  never  before  heard 
of  except  in  one  case,  Kennersly  v.  Orpe,  2 


Douglass,  517,  on  which  case  Lord  Ellen- 
borough  comments  in  this  wise  in  Outraxn 
V.  Moorewood,  3  East,  366.  As  to  the  case 
of  Kennersly  v.  Orpe,  it  is  extraordinary 
that  it  ever  should  for  a  moment  have 
been  supposed  that  there  could  be  an  es- 
toppel in  such  a  case."  He  also  adds  that 
"Falls  was  not  a  party  to  the  action,  although 
conducting  it  outside,  could  not  be  recogniz- 
ed by  the  court,  and  had  no  right  of  appeal." 

But  we  need  not  invoke  the  authority  of 
that  case,  although  it  has  been  often  dted 
by  this  court,  seemingly  with  approval.  The 
plaintiff  did  nothing  which,  in  law,  should 
bind  him  as  a  party  to  the  record  in  that 
case,  and  certainly  nothing  that  prejudiced 
the  defendant  by  the  verdict  and  Judgment 
rendered.  Besides,  as  to  this  defendant  it 
was  inter  alios  acta.  The  controversy  was 
with  the  Merchants^  &  Farmers'  North  Caro- 
lina Line,  and  not  with  it ;  nor  was  it  a  party 
or  privy  to  the  suit  or  in  any  degree  bound 
by  the  Judgment  therein.  Under  the  principle 
that  estoppels* must  be  mutual  and  bind  only 
parties  and  privies,  and  that  one  who  is  not 
bound  by  an  estoppel  cannot  take  advan- 
tage of  it  the  conclusion  is  inevitable  that 
defendant  cannot  rely  upon  the  record  in  that 
case,  nor  upon  the  conduct  of  the  plaintiff 
as  working  an  estoppel  against  him.  We 
find  it  stated  in  Starkie  on  Ev.  332,  that 
"when  parties  are  not  the  same,  one  who 
would  not  have  been  prejudiced  by  the  ver- 
dict cannot  afterwards  make  use  of  it  for  be- 
tween him  and  a  party  to  such  verdict  the 
matter  is  res  nova,  although  the  title  turn 
upon  the  same  point"  But  the  tities  relied 
on  in  the  two  cases  do  not  turn  upon  the  same 
point,  and  for  this  reason  the  rule,  as  stated 
by  Mr.  Starkie,  is  most  strongly  against  the 
defendant  The  Flarmers'  &  Merchants' 
North  Carolina  Line  is  not  a  party  to  this 
suit,  nor  does  the  defendant  claim  under  it 
Considered,  therefore,  from  any  standpoint  of 
the  law,  this  plea  of  estoppel  has  nothing  to 
rest  upon.  Allred  ▼.  Smith,  supra,  and  cases 
cited  therein. 

[3]  But  defendant  contends,  lastly,  that  the 
plaintiff  is  equitably  estopped  to  set  tip  any 
title  to  the  wharf,  as  against  it  whether 
the  Le  Roy  Steamboat  Company  itself  had 
titie  thereto  or  not,  because  it  alleges  that 
plaintiff,  by  verifying  the  complaint  and  fil- 
ing an  afladavit  in  the  case  between  the  Le 
Roy  Steamboat  Company  and  the  Farmers' 
&  Merchants'  North  Carolina  Line,  alleging 
ownership  of  the  wharf  in  the  Le  Roy  Com- 
pany, deceived  it  and  caused  it  to  boy  the 
property  trom  said  Le  Roy  Company.  But 
plaintiff  testified  that  tfiis  was  done  by  in- 
advertence, if  the  allegation  is  equivalent 
to  an  admission  by  him  that  the  Le  Roy 
Company  owned  the  wharf,  and  that  he  did 
not  intend  to  mislead  any  one.  The  Jury 
have  found,  under  correct  instructions  i^m 
the  court  presenting  the  question  to  them 
fully   and  fairly,  that   defendant  was  not 
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misled  by  anything  that  plaintiff  Is  alleged 
to  have  done.  Bnt  the  argument  against  de- 
fendant's contention  goes  far  beyond  this 
finding  of  the  jnry.  We  doubt  seriously  if 
the  conduct  of  plaintiff  in  respect  to  that 
suit,  it  being  res  Inter;  alios  acta,  is,  in  law, 
such  matter  as  was  calculated  to  mislead  the 
defendant,  under  the  admitted  circumstanc- 
es, so  as  to  bind  plaintiff  by  an  equitable 
estoppel.  Boddle  v.  Bond,  154  N.  0.  359,  70 
S.  E.  824.  There  is  no  sufficient  evidence 
that  he  actually  Intended  to  mislead  the  de- 
fendant, and  again,  when  he  discovered  the 
nature  of  his  former  statement  respecting 
the  ownership  of  the  wharf,  which  he  says 
was  drawn  by  counsel  and  Inadvertently  ver- 
ified by  him,  he  filed  an  affidavit  correcting 
it,  and  alleging  therein  that  he,  and  not  the 
Le  Roy  Company,  was  the  owner  of  the 
wharf,  and  this  was  notice  to  the  defendant, 
as  much  so  as  the  other  papers  in  that 
cause.  It  was  not  necessary  that  the  Le  Roy 
Company  should  have  had  the  entire  Interest 
or  estate  in  the  wharf  in  order  to  recover 
against  the  defendant  In  that  case,  for  using 
it  without  its  consent  It  was  quite  suffi- 
cient that  It  had  the  actual  possession  and 
the  right  thereto  under  J.  H.  Le  Roy,  as  it 
was  an  action  to  vindicate  such  right  and 
to  enjoin  the  defendant  from  unlawfully 
using  the  wharf.  But  the  Jury  have  found, 
as  we  have  said,  that  defendant  was  not 
misled  to  Its  prejudice,  and  this  finding  com- 
pletely destroys  the  defense,  now  set  up,  of 
an  equitable  estoppel. 

This  we  decided  in  Boddle  v.  Bond,  154  N. 
€.  359,  70  S.  E.  824.  This  case  is  very  much 
like  that  one  in  its  general  features,  so  far 
as  the  plea  of  an  equitable  estoppel  is  con- 
cerned. In  the  Boddle  Case,  we  held :  "(1) 
A  party  claiming  title  to  lands  only  by  rea- 
son of  an  equitable  estoppel  of  the  other 
party  to  the  action,  arising  from  his  alleged 
acts  and  conduct  respecting  a  line  between 
adjoining  lands,  must  show  that  the  acts 
and  conduct  relied  on  have  misled  and  caus- 
ed him  loss  or  damage.  (2)  A  party  seeking 
in  his  action  to  estop  another  by  his  acts 
and  conduct  from  claiming  certain  lands 
must  show  that  he  has  been  misled  and  prej- 
udiced in  some  way;  otherwise,  the  acts  and 
conduct  relied  on  would  not  appear  to  cause 
him  loss  or  damage."  What  is  more  to  the 
point,  the  court  said  in  the  opinion:  "The 
plaintiff  made  no  assertion  or  statement  of 
fact  which  has  misled  the  defendant  She 
haa  simply  conveyed  a  part  of  her  land'  to 
Mrs.  Miles  and  fixed  the  northern  line  or 
boundary  as  set  out  in  her  deed,  without  hav- 
ing any  transaction  or  communication  with 
the  d^endant  It  is  therefore  nothing  but 
Just  that  she  be  allowed  to  stand  upon  her 
right  and  assert  her  real  title  to  the  dis- 
puted land.  The  reference  in  the  deed  to  the 
'northern  line'  as  having  been  agreed  upon 
by  the  interested  parties  must  be  restricted 
in  its  operation  to  her  and  Mrs.  Miles — ^the 


only  parties  to  the  deed — and  its  eif<sct,  as  to 
the  defendant,  is  not  extended  beyond  that 
produced  by  the  other  description  in  the 
deed.  It  works  no  estoppel  and  cannot  be 
treated  as  a  ratification.  There  is  no  room 
in  this  case  for  the  contention  that  it 
amounts  to  either  of  these,  so  as  to  give  the 
defendant  any  right  to  the  land  which  he 
did  not  have  before."  Blspham  (5th  Ed.)  S 
282,  says  of  this  kind  of  estoppel:  "Equita- 
ble estoppel,  or  estoppel  by  conduct,  has  its 
foundation  in  the  necessity  of  compelling  the 
observance  of  good  faith;  because  a  man 
cannot  be  prevented  by  his  conduct  from  as- 
serting a  previous  right,  unless  tiie  assertion 
would  be  an  act  of  bad  faith  towards  a  per- 
son who  had  subsequently  acquired  the  right. 
It  is  the  presence  of  this  bad  faith,  either 
in  the  Intention  of  the  party  or  by  reason 
of  the  result  which  would  be  produced,  if  he 
were  permitted  to  deny  the  truth  of  his 
statement  that  distinguishes  this  species  of 
estoppel  from  estoppel  at  common  law.'* 

There  should  be  no  estoppel  in  equity,  or 
any  principles  of  equity,  unless  the  person, 
who  asks  relief  from  the  rigor  of  the  law, 
is  a  purchaser,  in  the  large  and  liberal  sense 
of  that  term,  which  Includes  all  who  have 
given  value,  or  changed  their  position  for 
the  worse,  in  reliance  on  the  act  or  declara- 
tion of  the  other  party  without  knowledge 
or  notice  that  the  conduct  or  statement  was 
not  what  it  was  represented  to  be.  A  party 
who  has  not  been  deceived  or  misled  to  his 
prejudice  cannot  be  said,  in  any  just  or  rea- 
sonable sense,  to  have  been  defrauded.  Her- 
man on  Estoppel,  f  797.  The  essential  ele- 
ments of  an  equitable  estoppel  applicable  to 
our  case  are:  (1)  There  must  be  conduct — 
acts,  language,  or  silence — amounting  to  a 
representation  or  a  concealment  of  material 
facts.  (2)  These  facts  must  be  known  to  the 
party  estopped  at  the  time  of  his  said  con- 
duct, or,  at  least,  the  circumstances  must  be 
such  that  knowledge  of  them  is  necessarily 
Imputed  to  him.  (3)  The  truth  concerning 
these  facts  must  be  unknown  to  the  other 
party  claiming  the  benefit  of  the  estoppel, 
at  the  time  when  such  conduct  was  done,  and 
at  the  time  when  it  was  acted  upon  by  him. 
(4)  The  conduct  must  be  done  with  the  inten- 
tion, or  at  least  with  the  expectation,  that 
it  will  be  acted  upon  by  the  other  party; 
or  under  such  circumstances  that  it  is  both 
natural  and  probable  that  it  will  be  so  acted 
upon.  There  are  several  spedes,  in  which  it 
is  simply  Impossible  to  ascribe  any  Intention 
or  even  expectation  to  the  party  estopped, 
that  his  conduct  will  be  acted  upon  by  the 
one  who  afterwards  claims  the  benefit  of  the 
estoppeL  (5)  The  conduct  must  be  relied 
upon  by  the  other  party,  and  thus  relying 
he  must  be  led  to  act  upon  it  (6)  He  must 
in  fact  act  upon  it  in  such  a  manner  as  to 
change  his  position  for  the  worse;  in  other 
words,  he  must  so  act  that  he  would  suffer 
a  loss  if  he  were  compelled  to  surrender  or 
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forego  or  alter  what  he  has  done  by  reason 
of  the  first  party  being  permitted  to  repudi- 
ate his  conduct  and  to  assert  rights  inconsist- 
ent with  it  16  Gyc.  726;  2  Pomeroy*s  Eq. 
Jur.,  805.  These,  perhaps,  embrace  all  of  the 
constituent  elements;  but  those  thus  stated 
may  be  subject  to  some  explanation  in  fe- 
cial cases,  as,  for  instance,  that  a  man  may 
be  presumed  to  intend  that  which  is  the 
natural  and  probable  consequence  or  effect 
of  what  he  says  or  does.  But  even  as  they 
are  stated,  most  favorably  for  the  defendant, 
its  case  is  not  brought  within  their  opera- 
tion. The  Jury  have  found  that  it  had  notice 
or  that  it  did  not  rely  upon  the  statement,  if 
it  had  any  knowledge  of  it,  or  that  it  was 
not  prejudiced  thereby,  if  it  did,  and  we 
think  the  verdict  was  fully  warranted  by  the 
evidence,  if  there  be  any  tending  to  show 
that  defendant  acted  upon  the  alleged  rep- 
resentation or  was  misled  to  its  prejudice 
thereby,  when  it  purchased  from  the  Le  Boy 
Company.  What  was  said  by  this  court  in 
Holmes  V.  Crowell,  73  N.  0.  613.  is  worthy  of 
mention,  as  being  quite  pertinent  to  the 
facts  of  this  case:  "In  order  to  create  an 
estoppel  in  pais,  it  must  appear:  (1)  That 
the  party  knew  of  his  title.  (2)  That  the 
other  or  second  party  did  not  know,  and 
relied  upon  the  representations  so  made  by 
the  first  party.  (3)  That  the  second  party 
was  deceived.  And  some  add  a  fourth  ele- 
ment, that  the  first  party  intended  to  mislead 
him,  but  it  is  not  necessary  to  decide  it  in 
this  case  (said  the  court)  as  all  the  other  re- 
quirements are  wanting.** 

And  so  we  say  in  our  case,  it  is  not  neces- 
sary to  set  precise  limits  to  the  doctrine,  as 
two,  at  least,  of  the  essentials  are  lacking. 
The  defendant  had  notice  from  the  afiidavit 
filed  two  years  before  he  bought,  as  to  the 
true  ownership,  and  should  not  have  been 
misled,  and,  as  the  Jury  say,  was  not  misled, 
and,  besides,  the  defendant  in  this  case  was 
not  a  party  to  that  suit  We  have  been  re- 
ferred by  the  learned  counsel  of  defendant 
to  Sample  v.  Lumber  Co.,  150  N.  C.  161,  63 
S.  E3.  731,  134  Am.  St.  Bep.  902,  for  the  prin- 
ciple that,  where  both  parties  claim  frbm  the 
same  source  of  title,  neither  will  be  permit- 
ted to  deny  the  validity  of  the  title  so  de- 
rived, and  the  priority  of  title  then  deter- 
mines the  ownership  as  between  the  parties, 
unless  he  who  has  the  later  deed  can  show 
a  superior  outstanding  title  and  connect  him- 
self with  it.  This  is  a  rule  adopted  by  the 
courts  for  convenience,  and  is  binding  upon 
the  parties,  and  it  would  apply  here  if  the 
Jury  had  found  that  the  Le  Boy  Steamboat 
Company  owned  the  wharf  and  the  plain- 
tiff claimed  under  it;  but  they  found  that 
It  was  built  and  paid  for  by  plaintiff,  and 
'.he  Le  Boy  Steamboat  Company  was  in 
possession  under  him,  so  that  the  case  is  more 
like  McCoy  v.  Lumber  Company,  149  N.  C.  1, 
62  S.  E.  699,  cited  and  approved  In  Sample 
V.  Lumber  Company,  supra,  which  held  that 


when  one  acquired  possession,  or  a  limited 
interest  in  real  property  from  another,  he 
cannot  keep  the  possession .  and  dispute  his 
title.  This  is  but  the  same  in  substance  as 
the  rule  we  have  already  stated  and  applied. 

Counsel  cited  us  to  Pomeroy's  Eq.  Jur.  (Ed. 
of  1882)  11  803,  804,  805,  and  806,  for  the  law 
as  to  equitable  estoppels.  We  have  recited 
substantially  all  that  is  there  stated  by  Dr. 
Pomeroy  on  the  question.  It  is  true  that  actu- 
al or  intentional  fraud  is  not  a  requisite  ele- 
ment of  an  equitable  estoppel :  but  there  is 
nothing  in  this  case  upbn  which  fraud  can  be 
Imputed  to  plaintiff,  even  implied  or  construc- 
tive fraud;  nor  do  we  think  the  defendant 
was  Justified  in  relying  upon  plaintiff's  con- 
duct, under  the  circumstances  as  disdoaed,  if 
it  really  contained  any  fraudulent  element 
it  was  not  intended  or  expected  that  defend- 
ant would  be  misled.  Mason  v.  Williams,  66 
N.  C.  564,  also  cited  by  defendant,  has  no 
'bearing  on  the  matter,  aa  the  conduct  of  the 
party,  as  shown  in  that  case,  was  directly 
misleading  to  the  other  party,  who  bought  the 
property  in  his  presence  and  hearing,  sup- 
posing that  he  was  not  the  owner,  and  his 
silence,  when  he  was  called  upon  to  assert  his 
claim,  if  he  had  one,  was  calculated  to  de- 
ceive and  did  Induce  the  purchase,  so  that  it 
was  imputedly  fraudulent,  if  not  intentional- 
ly so.  He  lost  his  property  under  the  nuudm 
that  "a  man  who  does  not  speak  when  he 
ought,  shall  not  be  heard  when  he  desires  to 
speak"  (qui  tacet  consentire  videtur).  If  de- 
fendant would  otherwise  have  had  the  right 
to  rely  upon  plaintifTs  conduct,  the  latter 
spoke  and  divulged  his  right  to  the  wharf 
before  the  defendant  bought^  Nor  is 
Bigelow  on  Estoppel,  pp.  147,  148,  also 
cited,  any  more  in  point  for  the  position 
that  plaintiff  is  bound  by  his  conduct  as 
constructively  a  party* of  record.  It  ref^s 
to  cases  where  the  party,  whose  conduct  is 
alleged  to  have  that  legal  effect,  is  liable  over 
to  one  who  is  a  party,  and  has  been  duly 
notified  or  vouched  to  come  in  and  defend, 
as  he  is  bound  by  some  former  undertaking 
to  do,  as  in  the  instance  of  a  covenant  of 
warranty.  Jones  v.  Balsley,  154  N.  G.  61, 
69  S.  E.  827.  We  have  considered  the  case 
somewhat  at  length,  because  each  position 
was  asserted  on  the  one  side  and  contested 
on  the  other,  with  unusual  zeal  and  ability 
by  counsel,  who  have  submitted  to  us  well- 
prepared  and  exhaustive  briefs  upon  the 
disputed  questions. 

If  there  was  any  error  in  the  other  rulings, 
it  was  not  material  in  the  view  we  take  of 
the  case,  and  certainly  not  sufficient  to  jus- 
tify a  reversaL  But  we  do  not  concede  that 
there  was  any  error,  but  on  the  contrary,  our 
conclusion  is,  that  the  legal  merits  of  the 
case  are  with  the  plaintiff,  and  the  verdict 
and  Judgment  are  in  accordance  with  the 
facts  as  disclosed  by  the  evidence. 

No  error. 
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STATE  T.  OUPTON. 

(Supreme  Coart  of  North  Carolina.     Feb.  25, 

1914.) 

1.  Abrebt  (§  65*)— Warrant— SupFXCiENOT. 

The  complaint  alleged  that  R.  J.,  being  duly 
Bwom»  complains  that  at  and  in  the  said  coun- 
ty and  in  H.  township,  and  on  or  about  the 
date  named,  G.  S.  "did  unlawfully^  and  willfully 
assault  with  a  pistol  and  shotting  on  public 
highway,  against  the  form  of  the  statute  in 
such  cases  made  and  provided,  contrary  to 
law,"  and  against  the  peace  and  dignity,  etc., 
and  the  warrant,  which  was  regularly  entitled, 
commanded  the  officer  to  arrest  0.  S.  and 
"safely  keep  so  that  you  may  have  him  before 
me  at  my  ofSce  in  H.,  or  some  other  magis- 
trate of  said  county,  immediately,  to  answer 
the  above  complaint  and  be  dealt  with  as 
the  law  directs."  Held^  that  the  warrant, 
though  technicaUy  defective,  was  not  void  on 
its  face  as  charging  no  offense,  and  hence  it 
could  be  relied  on  by  the  officer  serving  it  as 
a  protection  against  assault  by  the  person 
sought  to  be  arrested  thereunder. 

[Ed.    Note.— For    other    cases,    see    Arrest, 
Gent  Dig.  U  161-164;   Dec.  Dig.  §  65.*} 

2.  Criminal  I/aw  (S   214*)— Amendment  of 
Complaint. 

Under  Revisal  1005,  S  1467,  providing  that 
the  justice's  court  may  amend  any  warrant  or 
pleading  in  form  or  substance,  one  charged  with 
an  offense  by  a  complaint  which  was  not  void 
on  its  face  could  have  required  that  tibe  offense 
be  stated  with  a  greater  particularity  if  the 
complaint  was  indefinite  as  to  the  offense 
charged,  or  the  justice  could  have  required  an 
amendment  of  the  complaint  on  his  own  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  483% ;  Dec.  Dig.  i  214.*] 

8.  Criminal  Law  (§  216*)  —  Affidavit  and 
Warrant— Oonstrtjction. 

^e  affidavit  and  warrant  issued  thereon 
should   be   construed  together. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  435-438;    Dec.  Dig.  f  216.*] 

4.  Criminal  Law  (S  211*)—CoMPLAiwr— Suf- 
ficiency. 

In  the  absence  of  special  statutory  provi- 
sion to  the  contra^,  an  affidavit  or  complaint 
filed  before  a  magistrate  need  not  be  in  any 
particular  form,  or  charge  the  offense  with  full- 
ness or  particularity  necessary  in  cases  of  an 
indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  §f  420-430,  431;    Dec.  Dig.  § 

6.  Arrest  (§  65*)— Sufficiency  of  Warrant. 
Though  a  warrant  for  arrest  may  be  defec- 
tive in  form,  if  it  is  issued  for  a  crime  within 
the  justice's  jurisdiction,  the  officer  to  whom  it 
is  directed,  if  a ,  regular  officer,  is  protected 
thereby  against  assault  by  the  person  attempted 
to  be  arrested. 

[Eid.  Note.— For  other  cases,  see  Arrest  Cent 
Dig.  f§  161-164;    Dec  Dig.  S  65.*] 

ft.  Criminal  Law  (§  1158*)— Appeal. 

Upon  review  of  a  judgment  of  conviction, 
rendered  after  a  peremptory  instruction  in  fa- 
vor of  the  state,  that  the  warrant  under  which 
acctised  claimed  to  have  been  justified  in  act- 
ing  was  void,  the  Supreme  Court  is  required  to 
interpret  the  evidence  in  the  most  favorable 
light  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law/Cent  Dig.  §|  3061-3066,  3070,  3071,  30Q'4; 
Dec.  Dig.  §  llSa*] 


7.  Homioide  (8  276^)— Sblf-Dsfbn8B— Suffi- 
ciency OF  BviDBNGE— Question  fob  Jury. 

Evidence  in  a  prosecution  for  homicide 
held  to  raise  the  issue  of  self-defense  so  as  to 
require  its  submission  to  the  jury. 

[Ed.  Note.— For  other  cases,^  see  Homicide, 
Cent  Dig.  f  669;   Dec  Dig,  $  276.*] 

8.  Homicide  (J  116*)— Self- Defense. 

In  determining  whether  accused  acted  in 
self-defense  in  shooting  decedent,  he  must  be 
judged  by  the  circumstances  as  they  appeared 
to  him  at  the  time,  the  jury  being  the  judges 
of  the  reasonableness  of  his  apprehension  that 
he  was  about  to  be  killed  by  deceased,  or  to 
receive  great  bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  15a-163;   Dec.  Dig.  f  116.*} 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Peebles,  Judge. 

J.  D.  Quptou  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed  and  new  trial 
ordered. 

This  is  an  indictment  for  the  murder  of 
Charles  Snyder  on  February  1,  1913.  It  will 
not  be  necessary  to  state  more  than  a  part 
of  the  testimony  introduced  in  behalf  of  the 
prisoner,  as  the  appeal  turns  upon  the  ques- 
tion whether  there  was  any  evidence  of  self- 
defense,  the  conviction  being  for  manslaugh- 
ter, and  the  sentence  10  years'  imprisonment 
in  the  county  Jail,  with  directions  that  he 
may  be  required  to  work  on  the  public  roads. 
The  prisoner's  defense  was  that  he  was  In 
the  act  of  executing  a  warrant  for  the  ar- 
rest of  the  deceased,  when  he  was  attacked 
by  the  4eceased  and  his  wife  with  deadly 
weapons,  his  life  was  put  in  jeopardy,  and  he 
shot  the  deceased  In  Justifiable  self-defense. 
He  offered  to  prove  the  affidavit  and  the 
warrant  Issued  therein  by  the  Justice  of  the 
peace,  as  follows: 

"State  of  North  Carolina,  Vance  County. 
Henderson  Township — Before  W.  H.  Grls- 
som,  J.  P.  State  v.  ,  Rut  John- 
son, being  duly  sworn,  complains  and  says 
that  at  and  in  said  county,  and  in  Hen- 
derson township,  on  or  about  the  1st  day 
of  February,  1913,  Charlie  Suyder  did  un- 
lawfully and  willfully  assault  with  a  pistol 
and  shotting  on  public  highway  against  the 
form  of  the  statute  in  such  cases  made  and 
provided,  contrary  to  law  and  against  the 
peace  and  dignity  of  the  state.    Rut  Johnson. 

"Subscribed  and  sworn  to  before  me  this 
the  1st  day  of  February,  1913.  W.  H.  Gris- 
som,  J.  P." 

"North  Carolina,  Vance  County.  Hender- 
son Township.  The  State  of  North  Carolina. 
To  Any  Constable  or  Other  Lawful  Officer 
of  Vance  County — Greeting:  You  are  forth- 
with commanded  to  arrest  Charlie  Snyder 
and  safely  keep  so  that  you  may  have  him 
before  me  at  my  office  in  Henderson  or  some 
other  magistrate  of  said  county,  immediately 
to  answer  the  above  complaint  and  be  dealt 
with  as  the  law  directs.  Given  under  my 
hand  and  seal,  this  1st  day  of  February, 
1913.    W.  H.  Grissom,  J.  JP." 
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The  state  objected  to  the  evidence,  upon 
the  ground  that  the  warrant  was  void,  for 
that  on  its  face  it  charges  no  offense.  The 
objection  was  sustained,  and  the  defendant 
excepted. 

The  prisoner  then  testified  in  his  own  be- 
half: "I  went  to  the  Boon  house  with  Bud 
Hamlet;  went  to  the  front  door  and  sent 
him  to  the  back  door.  I  went  in  and  asked 
for  Mr.  Snyder;  did  not  curse  or  use  vio- 
lent language,  nor  conduct  myself  in  a  rude 
and  violent  manner,  as  testified  by  Mrs. 
Boon.  I  found  Snyder  on  the  back  porch, 
and  told  him  I  was  an  officer  and  had  a  war^ 
rant  for  him,  and  for  him  to  consider  him- 
self under  arrest.  He  did  not  give  me  time 
to  get  out  the  warrant  and  show  it  to  him  or 
read  it  to  him.  He  became  violent  and  curs- 
ed, and  said  he  would  not  be  taken.  We 
then  started  back  through  the  house,  I  in 
front,  and  Hamlet  was  with  Snyder.  Mrs. 
Snyder  was  not  there  when  we  went  in,  but 
as  we  started  out  she  came  in  and  was  very 
violent,  and  said  we  should  not  take  him. 
I  was  talking  to  her  when  Mr.  Hamlet  called 
for  help.  As  I  turned  she  took  a  large  lamp 
and  threw  it  at  Hamlet.  It  missed  him  and 
struck  the  house,  broke  the  lamp  or  chimney 
and  spilled  oil  on  Snyder  and  Hamlet,  and 
scattered  glass  about.  She  then  got  a  pistol 
and  shot  me  through  the  shoulder,  the  ball 
lodged  just  under  the  skin  in  my  back.  Just 
then  Snyder  cried  out,  *God  damn  you,  I'll 
kill  you.*  I  looked,  and  he  was  in  the  act 
of  striking  me  with  an  open  knife.  I  threw 
up  my  pistol  and  fired  at  him  and  he  began 
to  fall,  she  continued  firing,  and  I  caught 
Snyder  and  held  him  between  me  and  her. 
When  she  stopped  shooting,  I  let  him  go 
down  and  went  out  and  did  not  come  in  any 
more.  As  I  went  out  I  saw  Mr.  Sid  Huff 
near  his  home,  and  called  to  him  to  come  and 
help;  that  I  was  shot  I  went  to  him  and 
he  brought  me  to  the  doctor ;  as  I  was  going 
to  him,  Mrs.  Snyder  came  out  and  shot  me. 
I  (^Id  not  turn  back  nor  threaten  to  shoot 
after  I  came  out  of  the  house.  I  was  taken 
to  the  hospital.  At  the  time  I  shot  Snyder, 
he  and  his  wife  were  both  attacking  me; 
she  was  between  me  and  one  door  with  a  pis- 
tol, and  he  was  between  me  and  the  other 
door  with  an  open  knife.  I  had  no  way  to 
escape.    The  ball  I  shot  had  a  steel  jacket" 

Bud  Hamlet,  witness  of  the  defendant,  tes- 
tified: "I  went  with  Mr.  Gupton  at  his  re- 
quest. Mr.  Snyder  was  on  the  back  porch  at 
Mrs.  Boon's,  and  Gupton  went  through  the 
house  to  him,  took  him  by  the  arm  and 
told  him  he  was  arrested.  I '  don't  know 
whether  he  said  anything  about  the  warrant 
He  did  not  read  it  As  we  were  going 
through  the  house  to  the  front  door,  Snyder 
attacked  me,  and  Mrs.  Snyder  threw  a  lamp 
at  me,  which  missed  and  broke  against  the 
house,  scattering  oil  and  glass  on  me  and 
Snyder.  She  then  got  a  pistol  and  shot  it 
two  or  three  times.  One  ball  hit  the  end 
of  my   finger  and  then  went  through  Mr. 


Gupton's  shoulder.  Snyder  got  out  his  knife 
and  was  striking  at  Gupton  when  he  fired. 
Gupton  then  caught  hold  of  him  and  held 
him  up  a  bit  and  let  him  down  on  the  floor, 
when  Mrs.  Snyder  stopped  shooting,  and  left. 
Mrs.  Snyder  followed  him  to  the  door,  and 
shot  at  him  as  he  was  leaving.  He  did  not 
turn  bade  any  more,  but  went  on  to  Mr.  Huff, 
who  brought  him  to  the  doctor.  Gupton  did 
not  curse  or  act  in  a  violent  manner,  and 
only  shot  at  the  time  he  was  being  attacked. 
Mr.  and  Mrs.  Snyder  were  drunk  and  curs- 
ing. I  have  been  in  jail  for  making  and 
selling  liquor." 

W.  H.  Johnson,  for  defendant  testified: 
"I  am  a  merchant  and  have  a  store  near  the 
Harriet  Cotton  Mills.  On  that  Saturday 
afternoon  I  let  Mr.  and  Mrs.  Snyder  have  a 
horse  and  buggy  to  go  to  town.  Upon  their 
return  they  were  drunk,  driving  fast,  curs- 
ing, and  shooting  a  pistol  or  pistols  on  the 
street  near  my  store.  They  shot  over  my 
home  and  over  the  homes  of  Mr.  Adams 
and  Sadie  Johnson.  I  phoned  to  Sheriff 
Koyster  about  it,  and  he  told  me  to  get  a 
warrant  from  the  nearest  justice  and  give  it 
to  the  officer  he  would  send  over  there.  I 
sent  my  brother  for  the  warrant  to  Squire 
Grissom,  and  it  was  given  to  Mr.  Gupton  on 
his  arrival.  He  started  after  Snyder,  taking 
Bud  Hamlet  with  him." 

There  was  other  evidence  tending  to  cor- 
roborate these  witnesses,  and  also  evidence 
on  the  part  of  the  state  tending  to  con- 
tradict them  in  material  respects,  and  to 
show  that  the  prisoner  did  not  act  in  self-de- 
fense when  he  shot  and  killed  Charles  Sny- 
der. 

The  court  charged  the  jury,  in  part,  as  fol- 
lows: 

*'The  defendant  had  no  lawful  authority  to 
arrest  the  deceased.  He  had  a  paper  that  he 
called  a  warrant,  but  upon  inspection  of  it 
the  court  is  of  the  opinion  that  that  paper 
was  void  upon  its  face,  and  an  officer  or 
anybody  who  undertakes  to  execute  a  paper 
is  bound  to  see  that  it  is  a  lawful  paper. 
He  is  not  justified  in  executing  it  unless  it  is 
lawful  paper,  and  the  court  is  of  the  opin- 
ion that  that  paper  was  absolutely  void,  and 
therefoi^  afforded  no  justification  to  the  pris- 


i> 


oner. 

"The  court  charges  you  that  there  is  no 
evidence  of  excusable  homicide,  and  it  is 
your  duty  to  find  the  prisoner  guilty  of 
murder  in  the  second  degree,  or  manslaagfa- 
ter," 

Exceptions  were  taken  to  each  of  these  in- 
structions. The  defendant  appealed  from  the 
judgment  upon  the  verdict 

Henry  T.  Powell  and  T.  M.  Plttman,  both 
of  Henderson,  for  api)ellant  Attorney  Gen- 
eral Bickett  and  T.  H.  Calvert,  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts 
as  above).  [1-3]  The  rejection  of  evidence 
and    the    Inistruction  •  given    to    the    jury 


N.C) 


STATE  V.  GUPTON 


991 


that  there  was  no  evidence  offered  of 
self-defense  were  erroneous.  They  were 
based  upon  the  mistaken  View  that  the  com- 
plaint and  warrant  were  void,  as  no  crim- 
inal offense  was  stated  in  them.  The  com- 
plaint charges  that  an  unlawful  and  willful 
assault  had  been  committed  by  Charlie  Sny- 
der, who  was  afterwards  killed  by  the  pris- 
oner^ The  accusation  is  not  expressed  in 
very  formal  or  technical  language,  but  it  is 
sufficient  to  show  that  a  crime  had  been  com- 
mitted by  Snyder.  If  he  had  appeared  to 
answer  the  charge,  he  could  have  required 
that  the  offense  be  stated  with  greater  par- 
ticularity, so  that  he  could  know  how  to  de- 
fend himself  (Revisal,  {  1467;  State  v.  Pool, 
106  N.  C.  698,  10  S.  B.  1033),  but  this  he 
did  not  do.  The  Justice  could  have  amended 
the  proceedings  of  his  own  motion,  under 
that  section.  This  contemplates,  of  course, 
that  magistrates,  not  learned  in  the  law,  may 
sometimes  issue  papers  defective  in  form,  and 
even  in  substance,  but  the  method  of  correc- 
tion is  provided  by  the  statute.  An  unlawful 
assault  is  a  crime,  and  though  not  stated  in 
the  complaint  and  warrant  with  technical  ac- 
curacy, this  does  not  invalidate  the  warrant 
It  is  but  a  '  defective  statement,  being  too 
general,  but  the  nature  of  the  crime  suffi- 
ciently appears  for  the  purpose  of  the  ar- 
rest and  the  Justification  of  the  officer  in 
making  it.  The  affidavit  and  warrant  must 
be  read  together,  and  so  construed.  State 
V.  Davis,  111  N.  O.  729,  16  S.  E.  540;  State 
V.  Wilson,  106  N.  O.  718,  11  S.  B.  254. 

[4,  5]  It  is  not  expected  nor  required.  In 
the  absence  of  special  provision  to  the  con- 
trary, that  an  affidavit  or  complaint  should 
be  in  any  particular  form,  or  should  charge 
the  crime  with  the  fullness  or  particularity 
necessary  in  an  information  or  indictment 
12  Gyc.  294.  But  it  is  useless  to  emphasize 
the  error  in  the  ruling  of  the  court  by  argu- 
ment. This  court  has  held  in  a  similar  case 
that  such  a  warrant  confers  lawful  author- 
ity upon  the  officer  to  arrest  the  accused. 
State  V.  Jones,  88  N.  C.  671.  The  warrant  in 
that  case  was  for  larceny,  and  the  word 
"feloniously"  was  not  used  in  describing  the 
offense,  nor  was  the  ownership  of  the  prop- 
erty alleged.  In  the  last  particular,  it  is 
closely  analogous  to  this  case.  Here  the 
name  of  the  person  upon  whom  the  assault 
was  made  was  not  stated.  The  court  there 
held  that,  while  the  defects  would  have  been 
fatal  in  an  indictment  for  the  larceny,  the 
law  in  the  case  of  warrants  does  not  require 
the  same  certainty  or  particularity  as  in  the 
formal  charge  by  a  grand  Jury,  and  one 
reason  for  this  is  that  in  the  latter  case  the 
prisoner  Is  entitled  to  be  informed  of  the 
accusation  against  him  in  such  manner  that 
he  may  be  enabled  to  make  his  defense.  The 
court  concluded,  therefore,  that  although  a 
warrant  may  be  defective  in  form,  or  not 
strictly  legal,  if  it  is  issued  for  a  crime  with- 
in the  Jurisdiction  of  the  Justice,  the  officer 
to  whom  it  is  directed,  if  a  regular  one  who 


is  bound  to  obey  It,  or  if  a  special  one  who, 
though  not  bound  to  obey  it,  undertakes  to 
execute  it,  is  protected  equally,  in  both  in- 
stances, by  it  And  for  this  statement  of 
the  law,  we  have  the  authority  of  1  Hale, 
(Pleas  of  the  Grown,  460,  "that  although  the 
warrant  of  the  Justice  be  not  in  strictness 
lawful,  as  if  it  express  not  the  cause  par- 
ticularly enough,  yet  if  the  matter  be  with- 
in his  Jurisdiction  as  Justice  of  the  peace, 
the  killing  of  such  officer,  tn  execution  of 
his  warrant,  is  murder;  for  in  such  case  the 
officer  cannot  dispute  the  validity  of  the 
warrant"  This  passage  from  Hale  was  cit- 
ed with  approval  in  Boyd's  Case,  17  Ga.  194, 
with  this  comment:  "If  this  be  the  law,  and 
who  will  doubt  its  reasonableness,  it  is  deci- 
sive of  this  exception.  It  would  be  monstrous 
to  lay  down  a  different  rule.  It  would  put 
in  Jeopardy  the  life  of  every  officer  in  the 
land.  It  never  could  be  intended  that  they 
should  determine,  at  their  peril,  the  strict 
legal  sufficiency  of  every  precept  placed  in 
their  hands."  This  view  is  also  supported 
by  Mackalley's  Case,  Groke,  James,  280,  (9 
Goke  Rep.  117),  wherein  it  was  decided  by 
all  the  Judges,  assembled  in  conference  to  re- 
solve upon  what  the  law  was  upon  the  rec- 
ord, amongst  other  things,  that  if  there  be 
error  in  awarding  process,  or  in  the  mistake 
of  one  process  for  another,  and  an  officer 
be  slain  in  the  execution  thereof,  the  offender 
shall  not  have  the  advantage  of  such  error, 
but  that  the  resisting  and  staying  of  the 
officer,  when  he  comes  to  make  an  arrest  in 
the  King's  name,  is  murder.  See,  also,  Rex 
V.  Groker,  2  Ghitty,  138;  King  v.  Wilkes,  2 
Wet  Rep.  151;  2  Hale,  P.  G.  Ill;  Ghitty's 
Gr.  Law,  41 ;  and  2  McLain's  Gr.  Law,  f  922, 
where  the  subject  is  carefully  discussed,  with 
a  full  citation  of  the  authorities.  There  are 
other  considerations  favoring  the  validity 
of  the  complaint  and  warrant,  so  far  as  their 
protection  to  the  officer  in  making  the  arrest 
is  concerned,  but  they  need  not  be  mentioned. 

The  deceased  mistook  his  remedy.  He 
should  have  submitted  to  the  arrest,  and  as- 
serted his  right  to  a  better  warrant  at  the 
hearing,  instead  of  defying  the  officer  and  as- 
suming a  hostile  attitude  towards  him,  en- 
dangering his  life  by  the  use  of  a  deadly 
weapon,  and  actually  encouraging  his  wife  to 
attack  him  v^ith  a  pistol,  with  which,  acting 
in  concert  with  her  husband,  she  severely 
wounded  him.  He  could  not,  in  this  way, 
take  the  law  into  his  own  hands  and  become 
the  aggressor. 

[6-8]  The  evidence  as  to  the  complaint  and 
warrant  should  have  been  admitted.  If  this 
had  been  done,  under  the  peremptory  charge 
of  the  Judge,  we  would  be  compelled  here 
to  interp^ret  the  evidence  in  the  most  favor- 
able light  for  the  prisoner.  When  thus 
viewed — he  not  being  deprived  of  the  legal 
right  to  defend  himself,  because  of  any  mere 
formal  defect  in  the  complaint  and  warrant 
by  reason  of  the  generality  of  the  charge, 
if  it  can  be  seen  that  an  offense  is  alleged— « 
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it  becomes  apparent  tbat  the  evidence  should 
have  been  received  and  the  case  submitted 
to  the  Jury,  so  as  to  give  the  prisoner  the  full 
benefit  of  the  principle  of  self-defense,  with 
proper  Instructions  bearing  upon  that  fea- 
ture of  the  case.  Whether  he  acted  strictly 
in  self-defense,  or  used  excessive  force  or 
violence,  are  questions  for  the  jury,  who 
should  be  guided,  of  course,  by  directions  of 
the  court  as  to  the  law.  He  must  be  judged 
by  the  circumstances  as  they  appeared  to 
him  at  the  time,  the  jurors  being  the  judges 
of  the  reasonableness  of  his  apprehension 
that  he  was  about  to  be  killed  or  to  receive 
great  bodily  harm.  State  v.  Barrett,  132  N. 
C.  1005,  43  S.  E.  882. 

The  exception  of  the  prisoner  to  the  rejec- 
tion of  the  evidence,  as  above  indicated,  was 
well  taken,  and  must  be  sustained.  The  ref- 
erence in  the  charge  to  the  insufficiency  of 
the  complaint  and  warrant  was  also  objec- 
tionable. 

Other  errors  are  assigned,  but  th«y  need 
not  be  considered. 

New  triaL 

(141  Ga.  361) 

HALL  V.  HALL. 
(Supreme  Court  of  Georgia.     Feb.  20,  1914.) 

(8yllahu9  J^  the  Court.) 

1.  DivoBCB  (I  234*)— Allowanck  Atfeb  Ab- 
solute DiVOBCE. 

After  a  wife  has  obtained  a  decree  of  total 
divorce,  the  matrimonial  relation  do  longer  ex- 
ists, and  therefore  she  cannot  then  obtain  an 
order  or  judgment  requiring  her  former  hus- 
band to  pay  alimony.  Joyner  y.  Joyner.  131 
Ga.  217  13),  226,  62 ,  S.  E.  182.  18  L.  B.  A. 
(N.  S.)  647.  127  Am.  St  Bep.  jfeo. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §  6C3;    Dec.  Dig.  I  234.*] 

2.  DivoBCB  (§§  295,  324*)— Alimony— Effect 
or  Absolute  Decbee— Suppobt  of  Chil- 

OBEN. 

Nor  can  she  in  her  own  name,  and  in  be- 
half of  their  minor  child,  obtain  an  order  or 
judgmeDt  requiring  her  former  husband  to  pay 
to  her  alimony,  or  an  allowance  in  the  nature 
of  alimony,  in  order  that  she  may  support  the 
child,  whose  custody  has  been  awarded  to  her  in 
the  decree  of  divorce. 

(a^  Where  a  wife  obtains  a  decree  of  divorce 
against  her  husband,  in  which  the  custody  of 
their  minor  child,  on  account  of  the  husband's 
misconduct,  is  awarded  to  her,  but  no  question 
as  to  the  support  of  the  child  is  determined 
by  the  decree,  or  provision  therefor  made  by  it 
or  by  contract,  the  father  is  not  relieved  from 
his  legal  obligation  for  the  support  of  the  child. 
If  he  fail  or  refuse  to  discharge  such  obliga- 
tion, the  mother  in  an  original  action  may  i<e- 
cover  of  the  father  the  amount  of  the  expendi- 
tures made  by  her,  after  such  decree,  for  the 
proper  support  of  the  child. 

(d)  How  far  an  agreement  on  the  part  of  a 
wife,  who  obtained  a  divorce  from  her  husband, 
that  if  the  custody  of  the  child  should  be 
awarded  to  her,  she  would  undertake  to  support 
it  and  relieve  the  father  therefrom,  might  be  a 
defense  to  an  action  subsequently  brought  by 
her  against  the  father  for  necessaries  furnished 
to  the  child,  is  not  here  involved.  Nor  is  it 
now  for  adjudication  how  far  such  a  contract 


might  affect  the  rights  of  the  child  in  this  re- 
spect 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  f  778 ;  Dec.  Dig.  {§  296,  31&.*] 

8.  DivoBGE   ({   295*)— Action   fob   Axuiont 
Aftbb  Absolute  Divobce. 

The   present  action  was  not   brought  by 
the  child,  or  by  a  guardian  or  next  friend  for 
it     Neither  was  it  an  action  for  necessaries 
which  had  been  furnished  to  it  by  the  mother. 
While  there  were  some  allegations  to  the  effect 
that  the  husband  promised,  if  the  wife  would 
not,  in  the  action  for  divorce,  ask  for  alimony 
or  for  a  provision  for  the  maintenance  of  the 
child,  he  would  support  it,  and  that  accordingly 
she  did  not  ask  for  sudi  alimony  or  mainte- 
nance, and  while  there  were  also  some  supina- 
tions as  to  the  meager  amount  which  the  bus- 
band  had  furnished  for  the  support  of  the  child, 
and  an  averment  as  to  the  amount  such  sup- 
port cost  and  as  to  the  probability  that  the 
child  might  become  sick  and  need  additional  at- 
tention, yet  in  its  entire  framework  the  action 
is  not  one  for  damages  from  breach  of  contract 
nor  a  syit  for.  necessaries  furnished  the  child ; 
but  the  allegations  mentioned  are  set   u^  by 
way  of  inducement  to  show  why  no  provision 
was  made  in  the  decree  of  divorce  for  the  sup- 
port of  the  child,  and  to  uphold  the  prayer  that 
the  court  should  grant  an  order  requiring  the 
husband  to  contribute  the  sum  of  $10  per  week 
toward  the  maintenance  of  his  minor  child.    So 
construed, .  under   the   principles  announced  in 
the  preceding  headnotes,  the  petition  was  de- 
murrable. 

[£}d.    Note.— For    other   cases,    see    DiTorce^ 
Cent  Dig.  i  778 ;    Dec.  Dig.  f  295.*] 

4.  Divobce   (§   295*)— Action   fob   Auhout 
Afteb  Absolxjte  mvoBCE. 

The  petition  contained  certain  allegations 
to  the  effect  that  the  defendant  frequently  vis- 
ited the  plaintiff's  home  under  the  influence 
of  drink,  m  opposition  to  her  wish  and  request ; 
that  his  conduct  on  such  occasions  was  loud, 
boisterous,  and  annoying  to  her ;  that  although 
she  had  obtained  a  divorce  from  him,  he  as- 
sumed to  exercise  anthority  over  her,  sjid  tried 
to  dictate  to  her  how  she  should  act  and  con- 
duct herself;  that  he  was  not  only  "abusive 
before  plaintiff's  roomers,  but  undertakes  to 
dictate  to  her  whom  she  should  go  with,  where 
she  should  go,  and  so  on."  There  were  also 
allegations  of  cruel  treatment,  which  apparently 
related  to  occurrences  before  the  divorce.  The 
plaintiff  alleged  that  it  was  her  ''desire  for  her 
child's  father  to  see  him  at  any  time  that  the 
court  may  designate,"  but  she  alleged  that  "she 
is  mortally  afraid  of  the  defendant  and  asks 
the  court  to  incorporate,  in  the  order  allowing 
the  defendant  to  visit  her  home  for  the  purpose 
of  seeing  his  boy,  that  he  be  accompanied  by 
some  reputable  person,  as  i^aintiff  is  afraid 
to  be  left  alone  with  him."  The  prayers  were 
that  the  court  should  require  the  defendant  to 
contribute  the  sum  of  $10  per  week  toward  the 
maintenance  of  his  minor  child,  and  that  the 
defendant  be  enjoined  from  visiting  the  plain- 
tiff's home,  except  when  accompanied  bj  some 
one  designated  by  the  court  from  accosting  her 
on  the  street,  or  from  otherwise  interfering 
with  her  affairs  in  any  way.  Beld,  if  the  ap- 
plication for  injunction  be  treated  as  an  inde- 
pendent proceeding,  the  allegations  on  tbat  sub- 
ject do  not  bring  the  case  within  the  ruling  in 
Lyon  V.  Lyon,  102  Ga.  453,  31  S.  E.  34,  42  L. 
R.  A.  194,  66  Am.  St  Rep.  188;  and  if  it  be 
considered  as  merely  a  part  of  and  dependent 
upon  the  action  sought  to  be  maintained  to 
recover  money  for  the  support  of  the  child  (and 
this  appears  to  be  the  correct  constructioiO.  it 
must  fall  with  that  proceeding. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §  778;    Dec  Dig.  f  295.* j 
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Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendletoii,  Judge. 

Action  by  Thomas  Hall  against  J.  M.  Hall. 
A  demurrer  to  the  petition  was  sustained, 
and  plaintiff  brings  error.    Reversed. 

Edgar 'Latham,  of  Atlanta,  for  plaintiff  in 
error.  Jno.  Y.  Smith,  of  Atlanta,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  reversed*  All  the 
Justices  concur. 


(141  oa.  ses) 

GEORGIA  RY.  &  ELECTRIC  CO.  r. 
WHEELER. 

(Supreme  Court  of  Georgia.    Feb.  20,  ;1914.) 

(Byllabiu  hy  the  OowrtJ 

1«  ASSIOmCXNTS  07  Ebbob. 

Several  of  the  assignments  of  error  are 
controlled  by  the  decision  in  Mason  v.  Nash- 
ville, etc.,  Rj.  Co.,  135  Ga.  741  (4),  744,  70  S. 
E.  225,  33  L.  R.  A.  (N.  S.)  280. 

2.  Appeal  afd  Ebbob  (S  1067*)-a^iAii  (S 
235*)  —  Habhless  Ebbob  —  Instbuotions  — 
Positive  and  Negative  Testihowy— Pbov- 

INCE  of  JUBT. 

Where  the  evidence  is  conflicting  as  to 
whether  a  particular  thing  did  or  did  not  oc- 
cur, and  the  trial  judge  instructs  the  jury  that 
the  existence  of  a  fact  testified  to  by  one  posi- 
tive witness  is  rather  to  be  believed  than  that 
such  fact  did  not  exist,  because  manv  witness- 
es who  had  the  same  opportunity  of  observa- 
tion swear  that  they  did  not  see  or  know  of  it 
having  transpired,  be  should  also  give  instruc- 
tions to  the  effect  that,  in  weighing  the  testi- 
mony of  the  witnesses,  the  jury  should  pass 
upon  their  credibility.  Warrick  v.  State,  125 
Ga.  138  ®,  142,  63  S.  B.  1027,  and  citations; 
AUantic  CJoast  Line  R.  Co.  v,  O'NeilL  127  Ga. 
685(2).  688,  56  S.  E.  986;  Central  Ry.  Co.  v. 
Orr.  l28  Ga.  76,  57  S.  B.  89. 

(a)  It  does  not  follow  in  all  cases,  however. 
that  such  a  charge,  without  the.  addition  held 
to  be  proper,  will  necessitate  a  reversal.  Thus, 
if  the  positive  evidence  in  regard  to  the  facts 
under  consideration  was  introduced  bjr  the  los- 
ing party,  and  the  negative  evidence  in  regard 
to  such  facts  was  introduced  by  the  successful 
party,  a  charge  to  the  effect  that  positive  tes- 
timony should  outweigh  that  which  is  negative, 
without  qualification,  would  be  more  favorable 
to  the  losing  party  than  he  would  have  a  right 
to  ask;  and  such  error  in  favor  of  the  unsuc- 
cessful litigant  would  not  furnish  ground  for  a 
reversal  on  his  motion. 

(b>  Under  the  evidence  fn  this  case,  and  the 
charge  as  given,  the  instruction  on  the  subject 
of  positive  and  negative  testimony  does  not  ap- 
pear to  have  been  calculated  to  injure  the  de- 
fendant, so  as  to  require  a  new  trial  on  its 
motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  S  4229;  Dec.  Dig.  f  1067:* 
Trial,  Cent.  Dis.  §§  539-541,  54JF-548,  551; 
Dec.  Dig.  §  235.*] 

&  Cabribbs  (§  321*)— INJUBT  TO  Passbngkb— 

IWBTRUCTIONS. 

The  presiding  judge  having  charged  that 
the  conductor  on  the  electric  street  car  had 
authority  to  arrest  disorderly  persons,  sub- 
stantially as  declared  by  sections  926  and  927 
of  the  Penal  Code  of  1910,  there  was  no  error 
in  further  charging  that  if  the  defendant's  con- 
ductor arrested  the  plaintiff, .  and  while  the 
Elaintiff  was  under  arrest  the  conductor  struck 
im  in  the  face,  or  on  the  head,  or  inflicted  up- 
on him  a  personal  injury^  the  defendant  would 
be  liable,  and  the  plaintiff  could  recover,  un- 


less the  conductor  was  justifiable,  and  that  the 
conductor  would  be  justifiable  in  using  such 
force  as  was  necessary  to  prevent  any  attempt 
which  the  plaintiff  made  to  inflict  an  injury  up- 
on the  conductor.  In  the  light  of  the  pleading 
and  evidence,  the  giving  of  this  charge  fur- 
nishes no  ground  for  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1247,  1326-1336,  1343 ;  Dec.  Dig. 
I  321.*) 

4.  Denial  of  New  Trial  Sustained. 

.  Under  the  facts  of  the  case,  none  of  the 
other  grounds  of  tiie  motion  were  such  as  to 
require  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  XT.  Pendleton,  Judge. 

Action  by  B.  A.  Wheeler  against  the  Geor- 
gia Hallway  &  Electric  Company  for  person- 
al injuries.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plain- 
tiff in  error.  Moore  &  Branch,  of  Atlanta, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

■"■"^"^  a41  Ga.  8J8) 

SMITH  V.  TURNER  et  aL 
(Supreme  Court  of  Georgia.    Feb.  18,  1914.) 

(Syllahiu  hy  the  Court.) 

1.  Bankbuptcy   (§  421*)  —  DiscHABOB  —  De- 
fense lit  Tbovbb. 

A  plea  of  discbarge  in  bankruptcy  does  not 
furnish  a  defense  to  a  statutory  action  of  tro- 
ver, brought  by  a  vendor  against  the  bankrupt 
to  recover  personal  property  sold  by  the  for- 
mer to  the  latter^  with  retention  of  title  until 
payment,  possession  of  which  is  "retained  by 
the  purcnaser  after  his  discharge  io  bankruptcy. 
Myrick  y.  liquid  Carbonic  Co.,  137  Ga.  154, 
73  S.  B.  7,  38  L.  B.  A.  (N.  S.)  554. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  |l  77^774,  776,  777,  77^781,  783- 
786.  788-700;   Dec.  Dig.  fi  421.^] 

2.  Bankbuptcy  (I  421*)  —  DisoHABQE  —  De- 
fense IN  Tboveb. 

This  is  true,  although  the  plaintiff  may  at 
the  trial  exercise  his  statutory  privilege  of 
electing  to  take  a  money  verdicL 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  |§  772-774,  776,  777.  779-781,  783- 
786,  788-780;   Dec  Dig.  §  421.*] 

3.  BANKBtrpTCT  (I  421*)  — Disohaboe  — De- 
fense IN  Tboveb. 

In  view  of  the  statement  in  the  bill  of  ex- 
ceptioDS,  in  excepting  to  the  striking  of  the 
part  of  the  answer  in  the  nature  of  a  plea  of 
bankruptcy,  that  "the  defendant  contended  and 
now  contends  that,  while  his  bankruptcy  did 
not  bar  them  from  a  recovery  of  the  specific 
property  sold,  it  did  bar  them  from  a  recovery 
of  the  purchase  price  of  said  property,  by  which 
their  damages  were  measured,'"  and  of  the  fol- 
lowing note  added  by  the  court  to  the  bill  of 
exceptions:  '*The  only  objection  made  to  the 
direction  of  a  verdict  was  the  plaintiffs  were 
only  entitled  to  recover  the  machme,  as  the  de- 
fendant had  been  discharged  in  bankruptcy 
since  the  note  was  given" — there  was  no  error 
in  directing  a  verdict  for  the  plaintiff. 

(a)  This  court  authorized  counsel  to  review 
the  following  cases,  especially  with  reference 
to  questions  of  whether  demand  was  necessary 
before  the  bringing  of  trover  by  a  vendor 
against  a  vendee  of  personalty,  where  title  was 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec  Dig.  A  Am,  Dig.  Key-No.  Series  &  Rep'r  ladeus 
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reserved  until  payment  of  the  purchase  money, 
and  what  was  the  measure  of  damages  in  such 
a  case,  if  the  plaintiff  elected  to  take  a  money 
verdict:  Clark  v.  Bell,  01  Ga.  147;  Home  v. 
Guiser  Mfg.  Co.,  74  Ga.  791;  Bradley  v.  Bur- 
kett,  82  Ga.  266,  11  S.  H  492;  Ross  v.  Mc- 
Duffie  &  Armstrong.  91  Ga.  120,  121,  16  S.  E. 
048;  Bell  v.  Ober  &  Sons  Co.,  96  Ga.  214,  23 
S.  £.  7;  Hodges  v.  Cummings,  116  Ga.  1000, 
42  S.  E.  394 ;  Moultrie  Repair  Co.  ▼.  Hill,  120 
Ga.  730  (5),  732,  48  S.  B.  143 ;  Wall  v.  John- 
son, 88  Ga.  624,  15  S.  E.  16;  Scarboro  v. 
Goethe,  118  Ga.  543,  45  S.  E.  413;  MaUsry 
Machinery  Co.  v.  Wood,  133  Ga.  616,  66  S.  B. 

785,  and  cases  cited  therein.  Counsel  for  de- 
fendant in  error  have  urged  that,  in  the  light 
of  the  judge's  note  above  quoted,  these  ques- 
tions were  not  made  in  the  court  below  or  in- 
volved in  the  ruling,  but  the  defendant  rested 
entirely  upon  the  question  of  the  right  to  plead 
bankruptcy.  After  a  careful  consideration,  un- 
der the  facts  of  the  case  above  stated,  this 
court  is  of  the  opinion  that  the  decisions  in 
the  cases  just  dted  should  not  be  modified  in 
the  present  case,  if  at  all,  but  that  the  ques- 
tion of  whether  they  should  be  reviewed  and 
modified  should  be  left  for  some  further  time. 

[Ed.  Note.~For  other  cases,  see  Bankrupt<^t 
Cent.  Dig.  Ji  772-774.  776.  777,  779-781,  783- 

786,  788-790;    Dec.  Dig.  S  421.*] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  between  Oliver  Smith  and  H.  J. 
Turner  and  others.  From  the  judgment. 
Smith  brings  error.    Affirmed. 

J.  Mi.  Pltner,  of  Washington,  Ga.,  for  plain- 
tiff in  error.  W.  A.  Slaton  and  B.  C.  Nor- 
man, both  of  Washington,  Ga.,  for  defend- 
ants in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
t^e  Justices  concur. 


(141  Ga.  368) 

HBNDBIX  et  aL  v.  LUMMU8  &  WEBB. 
(Supreme  Court  of  Georgia.     Feb.  20,  1914.) 

(SyllahuB  hy  the  Court,) 

1.  Joint  Adventures   (f   7*)— Purchase  of 
Property— Authority  of  Adventurers. 

If  two  individuals,  having  no  relation  as 
partners,  purchase  personal  property,  and  ex- 
ecute their  joint  note,  containing  a  mortgage 
clause,  for  the  purchase  price,  tne  mere  fact 
that  they  paav  be  joint  owners  of  the  property 
will  not  authorize  one  of  them,  without  the 
consent  of  the  other,  to  sell  the  property  to 
the  original  vendors  in  part  payment  of  the 
purchase  price,  notwithstanding  the  one  mak- 
ing the  sale  may  believe  that  the  other  has  ab- 
sconded. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Cent.  Dig.  $  8;   Dec.  Dig.  {  7.*1 

2.  Sufficiency  of  Evidence. 

The  verdict  was  not  demanded  by  the  evi- 
dence, and  the  error  in  the  charge  required  a 
new  trial 

Error  from  Superior  Court,  Milton  Coun* 
ty ;  N.  A.  Morris,  Judge. 

Action  by  Lummus  &  Webb  against  George 
F.  Hendrix  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Beversed. 


Webb  for  $125,  alleged  to  be  the  balance  due 
on  a  promissory  note,  a  copy  of  which  was 
attached  to  the  petition.  The  note  was  ex- 
ecuted under  seal  by  both  of  the  defendants 
in  favor  of  the  plaintiffa  By  its  terms  the 
makers  stipulated  that  '*we,  or  either  of  us, 
promise  to  pay"  the  payees  therein  named 
^75.  It  was  therein  recited  that  each  maker 
waived  his  right  to  a  homestead,  and  that  the 
note  was  given  to  cover  the  purchase  mon- 
ey of  two  described  mules,  and  that,  for 
the  purpose  of  securing  the  debt,  the  makers 
"do  hereby  mortgage,  sell,  and  convey*'  the 
mules  unto  the  plaintiffs.  The  defendants 
filed  a  Joint  answer,  admitting  the  execution 
of  the  note,  but  denying  the  other  allegations 
of  the  petition.  The  answer  set  up  addition- 
ally that  J.  J.  Webb  signed  the  note  as  sure- 
ty, and  that  Hendriz  signed  it  as  principal, 
and  alleged  that  the  former  was  in  no  sense 
liable  unless  the  principal  was  liable,  also 
that  the  note  was  given  for  the  purchase 
money  of  the  mules,  and  that  the  plaintiffs, 
without  the  consent  of  Hendrix,  on  a  desig- 
nated date,  before  maturity  of  the  note,  took 
possession  of  the  mules  and  sold  them  with- 
out Hendrix's  consent,  and  that  this  action 
upon  the  part  of  plaintiffs  amounted  to  a  full 
payment  of  the  note  and  a  discharge  of  the 
defendants  from  any  further  liability  thereon, 
*and  that  the  mules  were  worth  as  much  at 
the  time  the  plaintiffs  took  them  back  as  they 
were  at  the  time  of  the  purchase. 

At  the  trial  the  defendants,  having  admit- 
ted the  execution  of  the  note,  assumed  the 
burden  of  proof.  It  appeared  from  the  evi- 
dence that  the  mules  were  sold  by  the  plain- 
tiffs, and  that  the  note  was  executed  by  the 
defendants  as  alleged  in  the  petition;  but 
the  evidence  was  conflicting  as  to  whether 
they  were  sold  to  Hendrix  with  Webb  as 
surety,  or  to  Webb  with  Hendrix  as  sure- 
ty, both  sides  contending  that  one  was  prin- 
cipal while  the  other  was  surety.  Hendrix 
was  making  a  crop  on  the  land  of  J.  J.  Webb. 
In  the  fall,  before  the  crop  was  gathered  and 
before  the  note  was  due,  Hendrix  went  off 
on  a  visit  Webb,  suspecting  that  he  would 
not  return,  called  upon  the  plaintiffs  and  ad- 
vised them  to  go  and  get  the  mules.  Upon  this 
advice  the  plaintiffs  sent  for  the  mules.  The 
evidence  in  their  behalf  was  to  the  effect  that 
the  mules,  when  taken  back,  were  purchased 
from  J.  J.  Webb  for  $350,  and  that  this 
amount  was  credited  on  the  note,  which  left 
the  balance  sued  for,  while  the  evidence  in 
behalf  of  the  defendant  was  to  the  effect  that 
there  was  no  resale  or  agreement  that  the 
mules  should  be  taken  at  the  price  contended 
for  by  plaintiff.  When  Hendrix  returned, 
after  an  absence  of  three  or  four  days,  before 
the  note  was  due,  he  found  that  the  mules 
were  gone,  ad  was  informed  by  J,  J.  Webb 
that  the  plaintiffs  had  them.  He  testified 
that  they  were  taken  without  his  knowledge 


Lummus  &  Webb,  a  firm  composed  of  W. 
A.  Lummus  and  Jim  Webb,  instituted  an  ac- 
tion against  George  F.  Hendrix  and  J.  J.  1  or  consent :   that  he  had  not  absconded,  but 
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had  gone  off  to  make  financial  arrangements 
to  pay  the  note  which  was  not  then  due; 
and  that  his  absence  continued  only  for  three 
or  four  days,  his  family  in  the  meantime  re- 
maining at  home.  The  evidence  was  con- 
flicting as  to  the  value  of  the  mules  at  the 
time  they  were  taken  in  charge  by  the  plain- 
titfB.  The  testimony  of  the  defendants  tended 
to  show  that  they  were  worth  as  much  as 
when  originally  purchased,  and  that  of  the 
plaintiffs  tended  to  show  that  they  were  not 
so  valuable. 

A  verdict  was  returned  in  favor  of  the 

I^aintiffs.    The  defendants'  motion  for  a  new 

trial    was    overruled,    and    they    excepted. 

'  Other   facts    sufficiently    appear    from    the 

opinion. 

J.  P.  Brooke,  of  Alpharetta,  for  plaintiffs 
in  error.  Howell  Brooke,  of  Canton,  for  de- 
fendant in  error. 

ATKINSON,  J.    [1]  1.  Several  grounds  of 
the  motion  for  new  trial  complain  of  the 
charge  wherein  the  Judge  instructed  the  jury 
to  the  effect  that,  if  they  should  flnd  that  de- 
fendant Webb  delivered  the  mules  to  the 
plaintiffs  to  be  credited  on  the  note  at  an 
agreed  value,  both  defendants  would  be  liable 
for  the  balance  due  on  the  note,  after  allow- 
ing such  credit;   and  another  charge  to  the 
effect  that  if  the  mules  were  delivered  by 
Webb,  but  that  the  value  was  not  agreed  up- 
on, both  defendants  would  be  liable  for  the 
difference  between  the  market  value  of  the 
mules  and  the  amount  specified  in  the  note. 
These  portions  of  the  charge  proceed  upon 
the  theory  that  whatever  Webb  did  with  re- 
elect to  the  mules  would  be  binding  on  Hen- 
driz,  though  he  may  not  have  authorized  or 
participated  in  the  transaction.     According 
to  the  evidence,  Hendriz  did  not  do  either. 
The  relation  of  landlord  and  tenant  existed 
between  them,  but  he  was  not  a  general  part- 
ner with  Webb.    If  it  could  be  said  that  the 
form  of  the  note,  and  the  evidence  relative 
to  the  circumstances  attending  the  purchase 
of  the  mules,  constituted  the  defendants  Joint 
owners   of  the   mules,   this,   without  more, 
could  not  confer  power  upon  one  of  them  to 
contract  away  the  interest  of  the  other,  not^ 
withstanding  the  object  of  the  sale  might 
iiave  been  to  pay  the  purchase  price  of  the 
property   for   which   both   defendants   were 
jointly  and  severally  liable.    1  Schouler  on 
Personal  Property,  f  163;   Perry  v.  Granger, 
21  Neb.  579,  33  N.  W.  261.    The  charge  im- 
properly instructed  the  Jury  as  to  the  effect 
of  a  sale  of  defendant  Hendrix's  property  by 
his  landlord  without  his  consent,  and  also 
concluded  him  on  the  question  of  a  release  on 
account  of  increased  risk,  if  the  jury  should 
adopt  the  plaintiffs'  theory  that  he  was  a 
mere  surety.    For  the  reasons  Indicated,  the 
cbarge  did  not  properly  apply  the  law  to  the 
case.    It  is  unnecessary  to  discuss  any  pos- 


sible remedies  that  the  plaintiffs  might  have 
by  attachment,  foreclosure,  or  otherwise. 

[2]  2.  As  the  judgment  will  be  reversed  on 
account  of  error  in  the  charge,  it  is  unneces- 
sary to  deal  with  the  general  grounds  of  the 
motion  for  new  trial  further  than  to  say  that 
the  verdict  was  not  demanded  by  the  evi- 
dence. 

Judgment  reversed.  All  the  Justices  con- 
cur, 

(141  Ga.  810) 
BLACKBURN  v.  LBB  et  al. 
(Supreme  Court  of  Georgia.     Feb.  18,  1914.) 

(Syllahiu  by  the  Court.) 

!•  liAW  07  THE  Case. 

The  issaes  in  the  case  under  review  were 
the  same  as  those  on  a  former  trial  of  the  same 
case,  reviewed  in  Blackburn  v.  Lee,  137  Ga.  265, 
73  8.  E.  1,  and  the  case  on  the  last  trial  was 
tried  in  accordance  with  the  views  of  this  court 
as  expressed  in  the  case  cited. 

2.  Denial  ot  New  Tbial— Failitbb  to  In- 

STBUOT. 

There  was  no  merit  in  the  assignments  of 
error  in  the  motion  for  new  trial  on  the  exclu- 
sion of  evidence,  or  on  excerpts  from  the  charge 
to  the  jury,  or  on  the  failure  to  instruct  them, 
in  the  absence  of  requests,  as  indicated  in  the 
motion. 

8.  Vebdiot  and  Denial  of  New  Tbial  Ap- 
pboved. 

The  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  refusing  » 
new  trial 

Error  from  Superior  Court,  Ware  Coun 
ty;    T.  A.  Parker,  Judge. 

Action  by  Elizabeth  Blackburn  against 
Leslie  Lee  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

A.  B.  Cochran,  of  Waycross,  for  plaintiff 
in  error.  Wilson,  Bennett  &  Lambdin,  of 
Waycross,  for  defendants  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a41  Oa.  806) 
CARTER  V.  STATE. 

ROBINSON  V.  STATE. 

(Supreme  Court  of  Georgia.     Feb.  17,  1914.) 

(Syllahm  by  the  Court.) 

1.  HoiaoiDE  (§  234*)— CoNSPiBAOT— Pboof. 

A  conspiracy  may  be  shown  by  circum- 
stantial as  well  as  direct  evidence.  Weaver  v. 
State,  185  Ga.  317,  69  S.  E.  488. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  482-493;    Dec  Dig.  |'234.*] 

2.  Cbiminal  Law  (§  814*)— Instbxjctiow  on 
CoNSPiBAOY— Evidence— Stifficiency. 

Three  men  were  indicted  for  the  murder 
of  a  fourth.  On  the  trial  there  was  evidence 
tending  to  show  the  following  facts:  On  a  cer- 
tain night  a  woman,  with  whom  one  of  the  de- 
fendants was  living  as  his  wife  (though  she 
had  a  living  husband),  had  retired,  while  that 
defendant  remained  up.  The  house  had  two 
rooms.  After  midnight  there  was  a  knock  at 
the  door  of  the  room  other  than  that  in  which 
she   was,  and   the  other   two   defendants  and 


^For  other  cases  see  same  topio  and  section  NUMBER  in  Dee.  Dig.  it  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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the  decedent  entered.     One  of  the  defendaatf. 

who  came  in,  said  to  the  defendant  who  lived 
there,  "We  have  pot  here/*  After  some  talk, 
one  of  the  party  hit  the  decedent  a  heavy  blow, 
killing  him.  They  then  all  went  oS  together, 
apparently  carrying  the  decedent  with  them. 
When  the  lick  was  struck,  the  woman  in  the 
next  room  said,  "Oh!"  The  defendants  told 
her  that  they  woiild  kill  her  if  she  "hollered." 
After  being  gone  for  about  an  hour,  the  de- 
fendant wbo  claimed  to  be  her  husband  return- 
ed, and,  taking  up  a  lamp,  looked  at  her  face. 
She  pretended  to  be  asleep,  and  he  said,  "She 
is  asleep;  she  don't  know  nothing,"  and  re- 
tired. He  had  previously  accused  the  woman 
of  intimacy  with  the  decedent,  which  she  der 
nied.  Another  of  the  defendants  had  made  a 
threat  against  the  decedent,  but  later  said  it 
was  a  joke.  The  three  defendants  were  put 
in  jail,  as  was  also  the  woman.  Thev  told 
her  to  tell  nothing.  The  defendant  who  claimed 
to  be  her  husband  admitted  to  a  witness  that 
he  killed  the  decedent,  but  claimed  that  he 
caught  the  latter  in  improper  relations  with 
his  wife.  Held,  that  there  was  sufficient  evi- 
dence to  authorize  a  charge  on  the  subject  of 
conspiracy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1821,  18.33,  1839,  1860, 
1866,  1883,  1890,  1024.  1979-1985,  1987 ;  Dec. 
Dig.  §  814.*] 

3.  Cbiminal  Law  (8  825*)— Pailubb  to  In- 
BTBtJCT— Request. 

There  was  no  merit  in  the  grounds  of  the 
motion  for  a  new  trial  which  complained  of 
the  omission  to  charge  certain  things  without 
requests  therefor.  In  so  far  as  the  matters 
involved  in  these  contentions  were  proper  sub- 
jects to  have  been  given  in  charge,  they  were 
substantially  covered  by  the  instructions  given. 

[B3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  f  2006;    Dec.  Dig.  §  825.*] 

4.  Vbbdict  and  Denial  of  New  Tbzal  Ap- 
proved. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  hi  overruling 
the  motion  for  a  new  trial. 

Brror  from  Superior  Court,  Morgan  Coun- 
ty;  J.  B.  Park,  Judge. 

Cuff  Carter  and  Ike  Robinson  were  convict- 
ed of  crime,  and  each  bring  error.    Affirmed. 

E.  H.  George,  of  Madison,  for  plaintiffs  in 
error.  Jos.  E.  Pottle,  of  Milledgeville,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  in  each  case  af- 
firmed.   All  the  Justices  concur. 

(141  Qa.  :m) 

MORGAN  V.  COLEMAN  et  aL 
(Supreme  Court  of  Georgia.    Feb.  18,  1914.) 

(SyUahus  hy  the  Court.) 

1.  Deeds  (§  47*)— Attestino  Witness— Dis- 
qualification OF  Attorney. 

Where  one  as  an  attorney  at  law  prose- 
cutes to  judgment  a  suit  upon  a  note  the  pay- 
ment of  which  is  secured  by  a  conveyance  of 
property  by  the  debtor,  he  does  not  thereby  be- 
come incompetent  as  an  attesting  witness  to  a 
deed  executed  in  pursuance  of  the  statute,  and 
reconveying  to  the  debtor  the  property  for  the 
purpose  of  levy  and  sale  under  said  judgment 
and  the  execution  based  thereon. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  104-110;   Dec.  Dig.  §  47.*]  I 


2.   PBZKOSPAL  AKD  AOENT  (f  119*)— CONTBAGT 

or  Agent— Authority  of  PrincipaI/— In- 
junction. 

Under  the  evidence  the  trial  judge  was  au- 
thorised to  find,  if  not  compelled  to  do  so,  that 
the  contract  which  the  plaintiff  in  error  relied 
upon  as  an  estoppel  against  the  defendant  in  er- 
ror in  her  efforts  to  obtain  possession  of  the 
premises  in  dispute,  if  entered  into  at  all  by  an 
alleged  agent  for  the  defendant  in  error,  was 
made  without  authority  from  her,  and  that  con- 
sequently it  was  not  binding  upon  her. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  S|  891-461;  Dec  Dig.  f 
119.*] 

8.   PUNCIPAI.  AND  AQKNT  (i  119*)— OONTBACI 

OF  Agent  —  Authobttt  of  PRZirciPAi.  —  In- 
junction. 

The  court  did  not  err  in  refusing  the  in- 
junction. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  f§  891-401;  Dec  Dig.  { 
119.*] 

Error  from  Superior  Coui;  Bibb  Countj; 
H.  A.  Mathews,  Judge. 

Action  by  Mrs.  Emma  J.  Morgan  against 
Mrs.  A.  A.  Coleman  and  others  for  an  Injunc- 
tion. Injunction  denied,  and  plaintiff  brings 
error.    Affirmed. 

Nottingham  &  Nottingham,  of  Maoon,  for 
plaintiff  in  error.  Jno.  P.  Ross,  of  Macon,  for 
defendants  in  error. 

BECK,  J.  Mrs.  A.  A.  Coleman  sued  Mrs. 
Emma  J.  Morgan,  to  recover  upon  a  debt  evi- 
denced by  a  note  to  secure  the  payment  of 
which  a  deed  had  been  executed  by  the  debt- 
or. Mrs.  Coleman  obtained  a  Judgment  for 
the  principal.  Interest,  and  attorney's  fees 
sued  for,  the  Judgment  establishing  a  general 
lien  against  the  defendant  and  a  special  lien 
on  the  proi>erty  described  in  the  deed.  On 
this  judgment  execution  issued  in  favor  of 
Mr&  Coleman  against  Mrs.  Morgan.  Mrs. 
Coleman  executed  a  deed  under  the  provi- 
sions of  the  statute  contained  in  section  6037 
of  the  Civil  Code,  reconveying  to  Mrs.  Mor- 
gan the  property  described  in  the  deed,  for 
the  purpose  of  levy  and  sale  under  said  Judg- 
ment and  execution,  and  filed  the  reconvey- 
ance in  the  clerk's  office,  and  the  same  was 
recorded  in  the  record  of  deeds.  After  the 
record  of  the  deed  the  execution  was  levied 
upon  the  property  therein  described,  and  the 
property  was  duly  advertised  and  sold  by  the 
sheriff;  Mrs.  Coleman  being  the  purchaser. 
Mrs.  Morgan  refused  to  surrender  possession, 
and  filed  a  petition  to  enjoin  Mrs.  Coleman 
from  attempting  to  gain  possession  of  the 
property,  and  to  enjoin  the  sheriff  from  put- 
ting her  in  possession  of  the  same.  The  in- 
junction was  denied,  and  on  the  judgment 
denying  the  injunction  Mrs.  Morgan  assigned 
error. 

[1]  1.  It  was  contended,  in  the  first  place, 
that  the  plaintiff  in  error  was  entitled  to  the 
injunctive  relief  sought,  on  the  ground  that 
the  levy  of  the  execution,  the  sale  thereunder, 
and  the  deed  executed  by  the  sheriff  are  ille- 
gal and  void,  for  the  reason  that  the  deed  ex- 
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ecated  by  Mrs.  Ck>lemaii  to  reconyey  tHe 
premises  to  the  grantor  for  the  purpose  of  a 
sale  did  not  have  the  effect  of  reconyeylng  as 
contemplated  by  the  statute,  because  the  at- 
testing witnesses  thereto  were  John  P.  Ross 
and  Guyton  Parks,  who  were  partners  In  the 
practice  of  law  at  the  tMe  of  such  attesta- 
tion, and  that  they  were  the  attorneys  for 
Mris.  Ck>leman  in  enforcing  the  Judgment  and 
execution,  and  that  these  witnesses  had  a 
direct  financial  interest  in  the  Judgment  and 
execution;  the  Judgment  providing  for  the 
payment  of  $500  as  attorney's  fees.  There  is 
no  merit  in  this  contention.  The  fact  that 
John  P.  Ross  had  been  the  attorney  at  la^ 
for  Mrs.  Coleman  in  prosecuting  the  suit 
which  resulted  in  the  judgment  and  execu- 
tion did  not  render  him  incom];)etent  as  an 
attesting  witness  to  the  deed  made  by  his 
client  for  the  purpose  of  reconveying  title  to 
the  property  to  the  grantor  in  the  security 
deed  O'Brien  v.  Spalding,  102  Ga.  493,  497, 
31  S.  E.  100,  66  Am.  St  Rep.  202.  See,  also, 
in  this  connection  the  case  of  Fincher  & 
Womble  v.  Hanson,  12  Ga.  App.  608,  613,  77 
8.  B.  1068,  and  Madden  v.  Lampley,  137  Ga« 
555,  73  S.  E.  825.  So  far  as  relates  to  the 
official  attestation  of  Guyton  Parks  as  no- 
tary public,  it  may  be  said  that  the  court 
was  authorized  to  find  that  he  had  never 
been  attorney  for  Mrs.  Coleman,  and  that 
he  had  no  financial  interest  in  the  execution 
or  in  the  enforcement  thereof. 

[2]  2.  The  plaintiff  In  error  further  con- 
tended that  Mrs.  Coleman  was  estopped  from 
enforcing  her  right  to  have  the  sheriff  put 
her  in  possession  of  the  premises,  on  the 
ground  that  Mrs.  Coleman's  son,  who  was  her 
duly  authorized  agent,  had,  In  order  to  pre- 
vent further  litigation,  entered  into  an  ac- 
cord and  satisfaction  with  the  counsel  of 
Mrd.  Morgan.  It  is  alleged,  that  this  accord 
and  satisfaction  was  entered  into  after  the 
sale;  that  under  the  terms  thereof  it  was 
expressly  agreed  that  Mrs.  Morgan  should 
have  a  reasonable  time  to  find  a  purchaser 
for  the  property  sold  under  the  execution, 
and  that  upon  finding  the  purchaser  Mrs. 
Coleman  would  accept  the  amount  of  her  fi. 
fa.  and  permit  Mrs.  Morgan  to  have  the  ex- 
cess of  the  price  at  which  the  property 
should  be  sold  above  the  amount  for  which 
the  fi.  fa.  was  Issued  as  her  own;  that  in 
pursuance  of  this  agreement  Mrs.  Morgan 
employed  a  competent  real  estate  agent  to 
find  such  purchaser;  and  that  when,  within 
a  reasonable  time  thereafter,  the  real  estate 
agent  was  about  to  close  the  deal  for  the 
sale  of  the  property,  Mrs.  Coleman  sud- 
denly repudiated  the  contract  so  made  by  her 
through  her  agent,  and  ordered  the  sheriff 
to  oust  Mrs.  Morgan  and  deliver  the  premises 
to  her,  Mra  Coleman.  It  is  unnecessary  to 
decide  whether  this  agreement  amounted  to 
an  accord  and  satisfaction,  or  would  have 
been  binding  upon  Mrs.  Coleman  if  made  by 


her  duly  authorized  agent  The  evidence 
upon  the  question  as  to  whether  or  not  the 
person  alleged  to  have  been  the  agent  of  Mrs. 
Coleman  in  making  the  agreement  referred  to 
was  such  in  fact  was  sufficient  to  authorize 
the  Judge  to  find  that  the  authority  to  make 
this  agreement  did  not  exist 

[3]  This  disposes  of  the  only  two  conten- 
tions upon  which  plaintiff  in  error  bases  her 
application  for  injunctive  relief  adversely  to 
her;  and  it  follows  that  the  court  did  not 
err  in  refusing  the  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a41  aa.  350) 

GAINBSVIIiLB  BHDLAND  BY.  V.  VANDI- 

VBB. 

(Supreme  Court  of  Georgia.     Feb.  19,  1914.) 

fSyllahvs  hy  the  Court.) 

1.  Pleading  (§  364*)  —  Statutes  (§  279*) — 

SultPLUSAOE. 

In  pleading  a  cause  of  action,  where  a  do- 
mestic statute  or  that  of  the  United  States  is 
relied  on^  it  is  unnecessaiy  to  incorporate  in 
the  pleadings  a  statement  of  the  law  upon  which 
the  cause  of  action  is  based.  If  it  is  incorpoi 
rated,  the  reference  thereto  may  be  stricken  as 
sun^usage. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1156-1162:  Dec.  Dig.  fi  364/ 
Statutes,  Cent.  Dig.  |  378;   Dec.  Dig.  {  279.*] 

2.  Pleading  (§  246*)— Amendment— Subject- 
Matteb. 

In  an  action  for  damages  against  a  railroad 
company  for  personal  injuries  to  an  employ^ 
where  the  petition  sets  forth  the  relation  be- 
tween the  iniured  person  and  the  railroad  com- 
pany, and  describes  the  circumstances  under 
which  the  injury  occurs,  making  out  a  case  of 
ne^^Iigence  upon  the  part  of  the  defendant,  but 
contains  no  allegation  that  the  defendant  was 
engaged  in  interstate  commerce  at  the  time  of 
the  injury,  the  petition  is  amendable  by  setting 
forth  allegations  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  676-683 ;    Dec.  Dig.  §  246.*] 

3.  Limitation  of  Actions  (|  127*)— Amend- 
ment TO  Pleading — Effect. 

In  a  case  of  the  character  mentioned  in 
the  preceding  note,  the  amendment  would  relate 
to  the  time  of  the  filing  of  the  petition,  and  the 
action  would  not  be  barred  under  the  statute 
of  limitations  where  it  was  not  barred  at  the 
institution  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {S  643-^7 ;  Dec.  Dig.  | 
127.*] 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  C.  C.  Yandiver  against  the 
Gainesville  Midland  Railway  Company  for 
personal  injuries.  Judgment  for  plaintiflT, 
and  defendant  brings  error.    AiOrmed. 

Claud  C.  Vandiver  brought  suit  against  the 
Gainesville  Midland  Railway,  alleging  that, 
while  in  the  service  of  the  company  as  fire- 
man, he  was  injured  because  of  the  negli- 
gence of  the  defendant  and  their  servants. 
The  nature  of  his  injury  and  the  negligence 
of  the  defendant  were  set  forth  in  detail. 
At  the  conclusion  of  his  petition  he  alleged 
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that  he  bronght  "this  action  against  the  de- 
fendant under  statute  of  Georgia,  approved 
August  16,  1909,  regulating  the  liability  of 
common  carriers  by  railroad  to  their  em- 
ployes/' At  the  appearance  term,  the  rail- 
road company  filed  a  plea  in  abatement,  aver- 
ring that  it  was  engaged  in  commerce  be- 
tween the  states  at  the  time  the  plaintiff  was 
alleged  to  have  been  injured;  that  at  the 
ime  of  his  alleged  injury  the  plaintiff  was  an 
employ^  of  the  railroad  company  in  operation 
of  its  railroad  conveying  interstate  freights ; 
and  that  the  act  of  Congress  approved  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St 
Supp.  1911,  p.  1322),  regulating  the  liablllfy 
of  common  carriers  by  railroad  to  their 
.  employes,  generally  known  as  the  "Federal 
Employers'  Liability  Act,"  was  the  only  act  in 
force,  and  the  Georgia  statute  was  super- 
seded by  the  act  of  Congress.  Upon  the  is- 
sue thus  made  by  the  plea  in  abatement, 
plaintiff  and  defendant  entered  into  the  fol- 
lowing stipulation  as  to  the  facts:  "The 
train,  on  which  the  plalntiflT  was  working  and 
firing  the  engine  as  fireman  at  the  time  of 
the  alleged  injury,  was  pulling  several  solid 
freight  cars  from  other  states,  loaded  with 
freight  from  other  states,  which  said  defend- 
ant company  had  removed  from  connecting 
common  carriers  at  Athens,  Ga.,  for  delivery 
at  points  in  Georgia  on  the  line  of  the  de- 
fendant's railroad ;  and  that  said  connecting 
carrier  had  brought  said  cars  of  freight  in 
from  other  states,  and  delivered  same  to  the 
defendant  company,  the  said  defendant  com- 
pany having  no  line  of  its  own  extending  out 
of  the  state  of  Georgia,  but  had  physical  con- 
nection with  the  Seaboard  Air  line  and  the 
Central  of  Georgia,  which  lines  do  extend 
out  of  the  state  of  Georgia  into  other  adja- 
cent states."  Upon  this  stipulation  being 
made,  the  plaintiff  amended  his  petition  by 
striking  therefrom  all  reference  to  its  being 
brought  under  the  Georgia  statute.  An  ob- 
jection to  the  amendment  was  overruled,  and 
it  was  allowed.  The  plaintiff  further 
amended  by  alleging  that  in  the  operation  of 
the  locomotive  and  cars  which  Injured  the 
plaintiff  the  defendant  was  a  common  carrier 
engaged  in  interstate  commerce,  and  at  the 
time  was  operating  a  train  of  cars  containing 
merchandise  bound  from  points  without  the 
state  of  Georgia  and  originating  in  other 
states,  and  bound  from  points  in  the  state  of 
Georgia  destined  to  points  in  other  states. 
The  amendment  was  allowed  over  objec- 
tion. A  demurrer  to  the  petition  as  amended 
was  filed  and  overruled.  The  court,  to  whom 
the  issue  formed  by  plea  In  abatement  was 
submitted  without  the  intervention  of  a  Jury, 
then  entered  up  a  Judgment  sustaining  the 
plea  in  so  far  as  the  petition  seeks  to  recover 
under  the  Georgia  statute;  but  inasmuch  as 
the  plaintiff  had  amended  his  declaration, 
so  as  to  proceed  under  the  act  of  CoDgress, 
the  plea  in  abatement,  as  to  the  cause  of  ac- 
tion set  forth  therein,  was  overruled.    The 


plaintiff  in  error  complains  of  tbe  mllng  on 
demurrer,  and  the  refusal  to  sustain  the 
plea  in  abatement  and  dismiss  the  petition  on 
the  admitted  facts. 

P.  Cooley,  of  Jefferson,  and  H.  H.  Dean,  of 
Gainesville,  for  plaintiff  In  error.  R.  R. 
Arnold  and  Colquitt  &  Conyers,  all  of  Atlan- 
ta, for  defendant  in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  pleading  a  cause  of  action, 
where  a  foreign  statute  is  not  relied  upon.  It 
is  unnecessary,  and  indeed  it  Is  improper,  to 
incorporate  in  the  pleading  a  statement  of 
the  law  upon  which  the  cause  of  action  is 
based.  The  court  will  apply  the  appropriate 
law  to  the  facts  as  pleaded,  and  the  reference 
to  the  law  will  be  regarded  as  surplusage. 
Voelker  v.  Chicago,  M.  &  St  P.  By.  (C.  CO 
116  Fed.  867.  Of  course,  it  is  not  error  to 
strip  a  plea  of  immaterial  matter  or  mere 
surplusage;  and  therefore  there  was  no  er- 
ror in  allowing  the  amendment  striking  from 
the  petition  reference  to  its  being  brought 
under  the  Georgia  statute. 

[2]  2.  Objection  to  the  second  amendment 
comes  out  of  the  introduction  into  the  plead- 
ings of  the  additional  allegation  that  the  de- 
fendant, at  the  time  alleged,  was  engaged  in 
Interstate  commerce,  and  that  the  plaintiff's 
injuries  were  received  by  the  negligence  of 
the  defendant's  servants  so  engaged.  The 
amendment  did  not  have  for  its  object  the 
pleading  of  the  United  States  statute  as  a 
foreign  law.  That  was  unnecessary.  Acts 
of  Congress,  where  applicable,  are  domestic 
laws,  and  our  courts  will  take  Judicial  knowl- 
edge of  them  without  their  b^g  pleaded  or 
proved.  It  was  contended  that,  by  the  alle- 
gation that  the  defendant  was  engaged  in 
interstate  conmierce  at  the  time  of  the  plain- 
tilTs  injury,  the  amendment  changed  the 
cause  of  action  as  originally  laid.  We  do 
not  think  so.  The  cause  of  action  was  the 
injury  sustained  by  the  plaintiff  in  the  neg- 
ligent operation  of  the  specific  train  described 
in  the  petition.  The  time,  the  place,  and  the 
manner  of  the  injury  were  not  varied.  No 
new  person  was  brought  into  the  case,  and 
the  only  added  fact  was  the  character  of  the 
business  in  which  the  train  was  engaged. 
When  a  suit  is  brought  against  a  carrier  by 
an  employ^  on  account  of  an  injury  sustain- 
ed In  the  operation  of  Its  locomotive  and 
cars,  all  that  is  necessary  for  the  plaintiff  to 
allege  Is  a  statement  of  the  facts  showing 
his  relation  as  an  employ^  and  the  drcum- 
stances  under  which  he  sustained  his  Injury, 
showing  negligence  and  a  right  of  recoveiy; 
and  on  the  trial  of  the  case,  if  the  plaintiff 
shows  .a  right  to  recover  under  any  law  of 
which  the  court  will  take  Judicial  cognizance, 
that  law  will  be  applied.  Mo.,  Kan.  &  Tex. 
Ry.  V.  Wulf,  226  U.  S.  670,  33  Sup.  Ct  135. 
57  L.  Ed.  355.  In  the  case  cited  the  plaintiff 
expressly  asserted  a  right  of  action  under  the 
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laws  of  Kansas,  withoat  making  reference  to 
the  act  of  Congress.  It  was  held  that,  where 
the  federal  Employers'  Liability  Act  Is  ap- 
plicable, the  state  statute  on  the  same  sub- 
ject is  overcome  by  reason  of  the  supremacy 
of  the  former;  that  the  trial  court  was  pre- 
sumed to  be  cognizant  of  the  enactment  of 
the  federal  Employers'  Liability  Act,  and  to 
know  that,  with  respect  to  the  responsibility 
of  interstate  carriers  by  railroads  to  their 
employes  injured  in  such  commerce  after  its 
enactment,  it  had  the  effect  of  superseding 
the  state  laws  on  the  same  subject  A  recoy- 
ery  based  upon  the  act  of  (Congress,  as  ap- 
plied to  the  facts  of  the  case,  was  allowed  to 
stand,  notwithstanding  that  the  plaintiff  in 
his  pleadings  based  his  right  of  recovery  on 
the  state  statute. 

When  the  proof  is  submitted,  and  it  devel- 
opes  that  the  injury  was  committed  by  a  car- 
rier engaged  In  interstate  commerce,  then  it 
becomes  a  question  of  comparison  of  the 
pleadings  with  the  proof.  If  it  be  necessary 
to  amend  the  pleading  by  alleging  the  inter- 
state character  of  the  carrier,  it  would  be 
simply  an  elaboration  of  the  old  matter,  and 
not  the  introduction  of  new  matter.  On  the 
question  of  amendments  this  court,  in  City 
of  Columbus  ▼.  Anglln,  120  Ga.  785,  48  8.  E. 
818,  said  that  no  new  and  distinct  cause  of 
action  is  added  to  a  petition  by  an  amend- 
ment which  contains  additional  matter  de- 
scriptlTe  of  the  same  wrong  pleaded  in  the 
original  petition,  and  which  does  not  plead 
any  other  and  different  wrong.  See,  also, 
Civil  Code,  |  5682.  From  what  has  been  said 
it  is  apparent  that  the  second  amendment 
did  not  introduce  a  new  cause  of  action. 

[3]  8.  The  demurrer  also  raises  the  point 
that  inasmuch  as  under  the  federal  Employ- 
er's Liability  Act  an  action  must  be  brought 
within  two  years  of  the  time  the  Injury  is 
sustained,  and  the  petition  discloses  that 
more  than  two  years  intervened  between  the 
time  of  the  injury  and  the  date  of  the  amend- 
ment, the  action  is  barred.  There  is  no  oc^ 
casion  to  apply  any  other  than  the  rule  that 
an  amendment  relates  to  the  time  of  filing 
the  petition  which  is  amended.  In  the  case 
of  Mo.,  Kan.  &  Tex.  Ry.  v.  Wulf,  supra,  a 
similar  point  was  before  the  Supreme  Court 
of  the  United  States.  The  plaintiff  in  that 
case  sued  as  sole  beneficiary  under  a  Kansas 
statute  authorizing  her  to  bring  suit  At  the 
trial  an  amendment  was  allowed  to  the  effect 
that  the  plaintiff  might  sue  as  personal  rep- 
resentative, on  the  same  cause  of  action,  un- 
der the  federal  statute,  instead  of  as  sole 
beneficiary  under  the  state  statute;  and  it 
was  held  that  such  amendment  was  not  equiv- 
alent to  the  commencement  of  a  new  action 
and  not  subject  to  the  statute  of  limitations. 
There  was  no  error  in  overruling  the  demur- 
rer on  that  point 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


a^l  Ga.  364) 
DIBBLE  et  al.  v.  LAW. 
(Supreme  Court  of  Georgia,     Feb.  20.  1914.) 

(Syllahut  hy  the  Court,) 

1.  Biixs  AND  Notes  (|  499*)  —  Payment — 
Pbincipal  and  Agent— Burden  of  Pboof. 

A  debtor  who  pays  to  the  supposed  agent 
of  a  note  creditor  the  amount  due  on  the  note 
in  satisfaction  thereof,  without  tiie  production 
of  the  obligation,  does  so  at  his  own  risk. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §§  1682,  1695-1097;  Dec 
Dig.  1  499.*] 

2.  Bills  and   Notes  (|  499*)  —  Payment — 
Pbincipal  and  Agent— Bubden  of  Pboof. 

In  a  suit  to  recover  the  amount  due  on  a 
promissorv  note,  which  is  shown  to  have  been 
paid  by  the  maker  to  the  alleged  agent  of  the 
owner,  where  there  is  no  pioof  that  the  note 
was  produced  to  the  debtor  at  the  time  of 
payment,  or  that  the  money  so  collected  ever 
reached  the  owner  of  the  note,  or  that  the  alleg- 
ed agent  had  authority  to  collect  for  the  plain- 
tiff, a  verdict  in  favor  of  the  defendant  is  con- 
trary to  law  and  should  be  set  aside. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1682,  1695-1697;  Dec. 
Dig.  i  499.*] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  Sarah  F.  Dibble,  as  administra- 
tri]r,  and  another,  against  Clara  B.  Law,  on 
a  promissory  note.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.     Reversed. 

Wm.  H.  Barrett,  of  Augusta,  and  Dixon  & 
Dixon,  of  Milieu,  for  plaintiffs  in  error.  R. 
P.  Jones,  of  Millen,  and  E.  L.  Brinson  and 
Joseph  Law,  both  of  Waynesboro,  for  de- 
fendant in  error. 

HILL,  J.  In  this  case  Sarah  F.  Dibble, 
as  administratrix  of  the  estate  of  Lucy  Jane 
Bruce,  and  Helen  Loomis,  brought  suit 
against  Clara  E.  Law  on  a  certain  promis- 
sory note  for  $1,000  principal,  besides  inter- 
est and  attorney's  fees,  which  was  secured 
by  a  deed  to  land.  The  defendant  filed  her 
answer  to  the  petition,  averring  payment  in 
full  of  the  note  to  F.  L.  Scales,  at  Waynes- 
boro, Ga.,  a  member  of  the  law  firm  of  Law- 
son  &  Scales,  who  it  was  claimed  were  agents 
of  the  plaintiffs.  A  verdict  was  rendered  for 
the  defendant  To  the  judgment  of  the  court, 
overruling  a  motion  for  a  new  trial,,  the 
plaintiffs   excepted. 

1.  It  appears  from- the  record  that  the  orig- 
inal note  was  renewed  when  it  fell  due,  and 
the  second  note  was  likewise  renewed.  In 
the  original  note  and  in  the  renewals  it 
was  stipulated  that  both  principal  and  in- 
terest were  to  be  paid,  when  due,  at  Me- 
chanics' Savings  Bank,  Hartford,  Conn. 
Payment  of  the  last  note  was  demanded,  on 
its  maturity,  by  the  attorney  for  the  plain- 
tiff, and  was  refused  for  the  reasons  stated 
above.  The  defendant  was  notified  in  writ- 
ing, by  registered  mail,  of  the  intention  of 
the  plaintiff  to  bring  suit  on  the  note  and  to 
claim  attorney's  fees  as  provided  in  the  note. 
This  notice  was  received  and  receipted  for  by 
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the  son  of  the  defendant,  who  was  an  attor- 
ney at  law,  and  by  him  was  turned  over  to 
his  father,  who  was  the  husband  and  the 
attorney  in  fact  for  the  defendant 

The  controlling  question  in  the  case  is 
whether  the  amount  due  by  the  defendant  to 
the  plaintiffs  was  paid,  and,  if  paid,  wheth- 
er the  payment  to  F.  L.  Scales  was  a  pay- 
ment to  the  plaintiff.  It  is  undisputed  that 
Mrs.  Law  paid  the  amount  of  the  note  to 
F.  L.  Scales.  It  is  also  stated  in  the  note 
sued  on  that  "said  note  and  indebtedness 
now  owned  by  Helen  Bruce"  (afterwards 
Helen  Bruce  Loomis).  The  case  hinges  on 
whether  Scales  was  authorized  to  collect  the 
note  as  the  agent  of  the  plaintiff,  the  owner 
of  the  note.  It  appears  from  the  record 
that  the  original  application  for  the  loan 
was  made  by  the  defendant,  Mr&  Eaw, 
through  Lawson  &  Scales,  and  that  the  draft 
drawn  by  the  defendant  upon  the  lender, 
Mrs.  liucy  Jane  Bruce,  who  was  the  mother 
of  the  plaintiff  and  who  is  now  deceased, 
was,  ''Pay  to  the  order  of  Lawson  &  Scales, 
my  agents."  The  evidence  of  Mrs.  Law  as 
to  the  draft  is:  **Thls  is  my  signature  to 
this  draft,  dated  May  1,  1894,  in  favor  of 
Lawson  &  Scales,  my  agents.  *  *  *  I 
have  never  looked  after  paying  any  of  the 
interest  I  didn't  pay  anything  at  all.  I 
turned  all  of  my  affairs  over  to  my  hus- 
band, and  he  attended  to  them  all  during 
his  life  absolutely.  ♦  •  •  He  was  my 
agent  to  attend  to  all  my  business.  •  •  • 
There  isn't  anything  in  this  matter  that  I 
object  to,  only  he  got  it  through  Floyd  Scales. 
We  made  a  mistake  in  selecting  the  agent 
to  get  it  through."  The  record  also  dis- 
closes that  both  of  the  renewals  of  the 
note  were  secured  through  Lawson  &  Scales. 
It  is  true  that  in  her  testimony  she  denied 
in  general  terms  that  Scales  was  her  agent, 
but  it  is  also  true  that  she  testified  that: 
**There  isn't  anything  in  this  matter  that 
my  husband  has  done  that  I  object  to,  only 
he  got  it  through  Floyd  Scales.  We  made 
a  mistake  in  selecting  the  agent  to  get  it 
through."  J.  H.  Talman,  of  the  firm  of  G^rge 
W.  Moore  &  Co.,  testified  that  he  was  a 
member  of  that  firm  of  Hartford,  Ck>nn., 
through  whom  the  loan  was  negotiated. 
"There  was  no  correspondence  had  with 
Clara  B.  Law.  This  Application  was  sent 
to  us  by  Lawson  &  Scales,  acting  as  her 
agents,  and  we  only  knew  them  in  the  trans- 
action. ♦  ♦  ♦  They  were  not  our  agents, 
nor  the  agents  of  Mrs.  Bruce.  We  were  not 
employed  to  loan  the  money  for  Mrs.  Bruce. 
We  were  employed  by  Lawson  &  Scales  to 
procure  a  loan  for  tiieir  client,  Mrs.  Law, 
and  later  to  procure  renewals  of  the  same. 
This  we  did  for  Lawson  &  iScales,  as  the 
agents  and  attorneys  of  Mrs.  Law.  ♦  •  • 
My  firm  were  paid  by  Lawson  &  Scales,  and 
by  none  else."  There  is  nothing  in  the  rec- 
ord to  show  that  Lawson  &  Scales  had  au- 
thority from  the  plaintiffs,  or  from  the  firm 
of  Moore  &  Co,»  through  whom  the  loan  was 


secured,  to  collect  the  principal  debt  due  by 
the  defendant  to  the  plaintiff. 

It  is  insisted  that  it  was  the  custom  to 
send  the  interest  coupons  of  the  notes  to  Law- 
son  &  Scales  for  collection,  and  that  they 
did  collect  them  from  the  defendant  and 
forwarded  the  interest  so  collected,  and  that 
therefore  the  defendant  had  the  right  to 
pay  the  principal  to  Lawson  &  Scales.  The 
record  shows  that  some  of  the  coupons  were 
in  the  hands  of  George  W.  Moore  &  Co.  for 
collection,  and  that  the  remittances  were 
made  to  Moore  &  Co.,  who  were  the  agents 
of  Lawson  &  Scales  to  secure  money  for  their 
clients;  but  it  nowhere  appears  that  the 
plaintiffs  knew  that  the  coupons  were  sent  to 
Lawson  &  Scales  for  collection,  or  that  the 
remittances  were  made  directly  to  the  plain- 
tiffs, or  that  they  knew  that  Lawson  &  Scales 
were  collecting  the  coupons,  or  that  the  plain- 
tiffs ratified  the  act  There  is  no  proof  of 
agency  in  Lawson  &  Scales  to  collect  On  the 
contrary,  the  plaintiff  Mrs.  Loomis  testifies 
that  she  did  not  know  Lawson  &  Scales  in 
the  transaction  at  all.  She  never  had  any 
dealings  with  either  of  them,  or  as  a  firm. 
The  interest  coupons  due  May  1«  1905,  No- 
vember 1, 1906,  and  May  1, 1906,  were  deposit- 
ed at  the  Berkshire  Loan  &  Trust  Company, 
of  Pittsfleld,  Mass.,  and  credited  to  plaintUfflT 
account  How  they  were  collected  the  plain- 
tiff does  not  know.  The  interest  coupons 
due  May  1,  and  November  1,  1907,  and  May 
1,  1008,  were  presented  to  and  paid  by  the 
check  of  George  W.  Moore  &  Co.,  of  Hartr 
ford.  Conn.  There  is  no  evidence  to  show 
that  the  interest  coupons  were  sent  by  the 
plaintiffs  to  Lawson  &  Scales;  but,  if  it 
be  assumed  that  it  was  the  custom  of  George 
W.  Moore  &  Co.,  to  send  the  interest  cou- 
pons to  Lawson  &  Scales  for  collection  and 
they  did  not  collect  the  interest  coupons, 
that  custom  was  broken  when  the  plaintiffs 
sent  the  mortgage  deed  and  note  to  other 
than  Lawson  &  Scales  for  collection  of  the 
principal  and  interest  It  cannot  be  said,  be- 
cause Lawson  &  Scales  collected  the  coupons 
without  the  knowledge  of  the  plaintiffs,  that 
therefore  they  had  the  right  to  collect  the 
principal  debt  also. 

[1,  2]  2.  Even  if  the  defendant  had  reason 
to  believe  that  F.  L.  Scales  was  the  agent  of 
the  plaintiffs,  authorized  to  collect  the  note 
sued  on,  she  took  the  risk  of  paying  the 
note  without  demanding  that  it  be  presented 
and  turned  over  to  her  when  she  paid  it 
Civil  Code,  {  S578,  declares:  "Where  money 
is  due  on  a  written  evidence  of  debt,  payment 
to  an  agent  of  the  creditor  who  fails  to 
produce  the  obligation  is  at  the  risk  of  the 
debtor.  Nonproduction  of  the  security  rebuts 
the  Implication  of  authority  arising  from  the 
agent's  employment  and  it  must  be  other- 
wise established."  Howard  v.  Rice,  54  Ga.  52 ; 
Antoguoll  V.  Miller,  116  G&.  621,  42  S.  E.  1006. 
In  Bank  of  the  University  v.  Tuclt,  101  Ga- 
104,  2S  S.  E.  168,  this  court  held:  "The  mak- 
er  of  a    negotiable   promissory    note   pays 


Gft.) 


WORTHAN  T.  STATB 


1001 


the  amonnt  due  thereon  to  any  person  other 
than  the  holder  at  his  own  risk,  and  a  de- 
fense to  an  action  on  such  note  setting  np 
payment  to  one  authorized  by  the  holder  to 
collect  for  him  casts  upon  the  defendant 
the  burden  of  showing  not  only  that  he  has 
paid  the  money,  but  that  he  has  made  pay- 
ment to  a  person  authorized  by  the  holder 
to  recelye  It,  or  else  that  It  actually  reached 
the  holder's  hands.'*  It  not  being  made  to 
appear  in  this  case  that  Scales  had  authority 
to  act  as  the  agent  of  the  plaintiffs  to  col- 
lect the  money  due  on  the  note,  or  that 
Scales  had  the  security  deed  and  note  In  his 
I>osse8slon  at  the  time  that  Mrs.  Law  paid  the 
money  to  him,  and  turned  them  over  to  her, 
or  that  the  money  so  paid  ever  reached  the 
owners  of  the  note  sued  on,  a  verdict  for 
the  defendant  was  contrary  to  law,  and 
should  have  been  set  aside. 
Judgment  reversed.    All  the  Justices  con- 


(141  Ga.  345) 

HOPKINS  et  al.  v.  WATTS  et  aL 

(Supreme  Oourt  of  Georgia.     Feb.  19,  1914.) 

f8yllahu9  hy  the  Court.) 

1.  Sheriffs  and  Constables  (§  10*)-— Offi- 
COAL  Bonds— Requisites. 

Prior  to  the  abolition  of  the  inferior 
courts,  a  constable,  before  entering  on  the  du- 
ties of  hiB  office,  was  required  to  take  and 
subscribe,  besides  the  oath  for  all  civil  offi- 
cers, a  prescribed  oath  before  the  clerk  of  the 
inferior  court  of  his  county.  Code  1863,  §  445. 
All  constables,  except  those  appointed  to  an- 
swer a  sudden  emergency,  were  required  to 
give  a  bond  payable  to  the  justices  of  the  in- 
ferior court  of  the  county  and  their  successors, 
to  be  approved  by  such  justices,  which  bond 
was  to  be  filed  and  recorded  by  the  clerk  of 
that  court  Id.  §  445.  When  the  inferior  court 
was  abolished  by  the  Constitution  of  1868 
(Code  1873,  §  5126),  many  of  the  duties  and 
powers  of  the  inferior  courts  and  its  justices 
were  conferred  upon  the  court  of  ordinary  and 
ordinary.  The  provision  contained  in  previous 
Codes  in  regard  to  constables'  bonds,  as  above 
stated,  was  so  altered  that,  instead  of  requir- 
ing them  to  be  payable  to  the  justices  of  the 
inferior  court  and  to  be  approved  by  them, 
such  bonds  were  required  thereafter  to  be  pay- 
able to  the  ordinary  and  to  be  approved  by 
him.    Code  1873,  §  473. 

[Ed.  Note. — For  other  cases,  see  Sheriff  and 
Constables,  Cent  Dig.  §§  23,  24;  Dec.  Dig. 
i  10.*] 

2.  Shebiffs  and  Constables  (§  10*)— Offi- 
cxAL  Bond— Validity— Payees. 

By  the  act  of  December  3,  1880  (Acts 
1880-81,  p.  508),  a  board  of  commissioners  of 
roads  and  revenues  for  Fulton  county  was  es- 
tablished. Bv  the  act  of  September  29,  1881 
(Acts  188(X-8i,  p.  546),  additional  powers  were 
conferred  upqn  such  commissioners.  It  was 
declared  that,  they  were  "authorized  and  em- 
powered to  exercise  all  the  powers  that  could 
lawfully  be  exercised  by  the  inferior  oourt  when 
sitting  for  county  purposes,  or  by  the  justices 
thereof,  at  the  time  of  the  abolishment  of  the 
inferior  court,  except  as  to  the  proceedings  and 
records  in  cases  of  lunacy." 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,   Cent  Dig.   §§  23,  24;    Dec  Dig. 


3.  Sheriffs  and  Constables  ((  10*)--Offi- 
cial  Bond— Validity— Payees. 

Since  the  passage  of  the  last-mentioned 
acts,  a  constable's  bond,  which  was  payable  to 
the  commissioners  of  roads  and  revenues  of 
Fulton  county  (who  were  named  and  described 
by  their  official  title)  and  their  successors  in 
office,  was  made  to  the  proper  payees,  and  did 
not  stand  as  a  mere  voluntary  or  common-law 
bond,  on  the  ground  that  it  should  have  been 
made  payable  to  the  ordinary,  but  was  binding 
on  the  constable  and  his  sureties  as  an  official 
bond,  on  which  an  action  would  lie. 

[Ed.  Note.~For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |i  23,  24;  Dec.  Dig. 
§  lO.*] 

4.  Sheriffs  and  Constables  (|  ie6*)— Ac- 
tion ON  Official  Bond— Parties. 

Such  bond  was  not  subject  to  suit  by  the 
persons  named  in  it,  in  their  individual  capac- 
ity, for  the  use  of  the  person  injured  by  its 
breach.  Accordingly,  wnere  a  person  who 
claimed  to  have  been  injured  by  reason  of  a 
breach  of  the  bond  by  misconduct  of  the  con- 
stable brought  suit  on  such  bond  In  her  own 
name,  and  subsequently  amended  the  petition 
by  striking  her  name  as  plaintiff  and  naming 
the  persons  mentioned  in  the  bond  as  suing  in 
their  individual  capacity  for  her  use,  there 
could  be  no  recovery  in  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |§  894r-396;  Dec  Dig. 
S  166.*] 

5.  Appeal  and  Error  (f  843*)  —  Bbview — 
SC0P1&— Validity  of  Proceedings. 

Inasmuch  as  the  plaintiffs  in  the  suit  as 
amended  had  no  right  of  action  on  the  b<Hid,  the 
judge  erred  in  overruling  the  demurrer  inter- 
posed by  the  defendants  to  the  petition;  and 
this  being  so,  all  that  occurr^  thereafter  in 
the  trial  went  for  naught,  and  it  is  unnecessary 
to  deal  with  the  specific  rulings  made  in  the 
progress  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3331-^341;  Dec.  Dig.  f 
843.*1 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  Mattie  Watts  and  others  against 
C.  W.  Hopkins  and  others.  Judgment  for 
plaintiifs,  and  defendants  bring  error.  Re- 
versed. 

Ck)ber  &  Jackson  and  Morris  Macks,  all  of 
Atlanta,  for  plaintiffs  in  error.  Tlndall  & 
Silverman,  of  Atlanta,  for  defendants  in 
error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

""^"^''''^  (141  Qa.  807) 

WORTHAN  T.  STATB. 
(Supreme  Court  of  Georgia.     Feb.  17,  1914.) 

(8yllahu9  hy  the  0(ywrt.) 

1.  Homicide  (|  158*)— Evidence  of  BLluce— 
Admissibujtt. 

Evidence  was  offered  tliat  on  several  occa- 
sions the  defendant  had  made  threats  against 
the  deceased,  and  one  of  the  witnesses,  whose 
acquaintance  with  the  defendant  began  in  the 
month  of  the  homicide,  in  addition  to  testifying 
to  threats  made  a  day  or  two  prior  to  the 
homicide,  also  testified  that  on  another  occasion 
the  defendant  had  told  him  of  a  difBculty  he 
had  with  the  deceased  about  two  years  before 
the  conversation.    This  latter  conversation  was 

*For  other  cases  lee  same  toplo  and  section  NUMBER  in  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 


1002 


80  SOUTHEASTERN  BEPOBTBB 


(Ga. 


releyant  as  tendin|r  to  show,  in  coanection  with 
other  evidence,  that  the  defendant  harbored 
malice  against  the  deceased. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  §|  293>296;    Dec  Dig.  |  158.*] 

2.  HouiciDE  (I  283*)— UsB  of  Wbapon— Pm- 

suvPTioN  ov  Malice. 

Where  the  evidence  submitted  by  the  state 
develops  a  case  of  homicide  without  mitigation 
or  justification,  and  the  evidence  submitted  by 
the  defendant  authorizes  an  instruction  on  vol- 
untary manslaughter  and  justifiable  homicide, 
which  is  given  by  the  court,  an  instruction  that 
'*if  you  find  a  homicide  is  proved  to  have  been 
committed  by  the  person  cnarged,  with  an  in- 
strument which  the  jury  finds  was,  in  the  man- 
ner in  which  It  was  used  upon  the  occasion  in 
question,  a  weapon  likely  to  produce  death,  the 
law,  from  the  use  of  such  a  weapon  in  that 
manner,  presumes  malice  and  intent  to  Idll," 
will  not  require  a  new  trial.  Flannigan  v. 
State,  135  Ga.  221  (4).  223,  69  S,  B.  171 ; 
Bovd  V.  State,  136  Ga.  340  (3),  341,  71  S.  B. 
416;  Mann  v.  State,  124  Ga.  760,  53  S.  B. 
324,  4  li.  B.  A.  (N.  S.)  034. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  676-581,  583 ;   Dea  Dig.  §  283.*] 

8.   iNSTBUCTIOnS. 

The  evidence  authorized  a  charge  of  the 
law  as  embodied  in  Penal  C!ode  1910,  |§  71. 
73 ;  and  the  principles  of  law  therein  contained 
were  not  confused  in  the  court's  instruction. 

4.  Instbuctions  Covebsd.' 

The  requests  to  charge,  in  so  far  as  correct 
and  pertinent,  were  fully  covered  in  the  general 
diarge. 

5.  Instbuctions  Afpbovbd. 

The  charge  respecting  the  effect  to  be  giv- 
en to  the  prisoner's  statement,  and  the  excerpt 
from  the  charge  complained  of  relating  to  vol- 
untary manslaughter,  were  not  subject  to  the 
criticisms  made  upon  them. 

6.  Ceiminal   Law   (i  988*)  — New  Tbial  — 
Newly  Disgovebed  Evidence. 

The  alleged  newly  discovered  evidence  was 

merely  cumulative  and  impeaching  in  character. 

[Ed.    Note.— For   other   cases,    see   Criminal 

Law,  Gent  Dig.  f (  2306-2315,  2317 ;  Dec.  Dig. 

i  98&*] 

7.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
no  sufficient  reason  is  made  to  appear  for  set- 
ting it  aside. 

Error  from  Superior  Court,  Paulding  Coun- 
ty ;  Price  Edwards,  Judge. 

Warner  Wortban  was  convicted  of  crime, 
and  trings  error.    Affirmed. 

J.  J.  Nortbcutt,  of  Acwortli,  A.  J.  Camp, 
of  Dallas,  and  W.  T.  Roberts,  of  Douglas- 
ville,  for  plaintiff  in  error.  J.  R.  Hutcheson, 
of  Douglasville,  A.  L.  Bartlett,  of  Dallas,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


a41  Ga.  367) 

SHIPPEN  BROS.  LUMBER  CO.  v. 
WATKINS. 

(Supreme  Court  of  Georgia.     Feb.  20.  1914.) 

(Syllahus  hy  the  Court,) 

1.  Evidence  (S  353*)— Admission  of  Deed^ 
Execution  bt  Pabtnebs. 

In  an  action   of  complaint  for  land,   the 
plaintiff  claimed   title  under  a  sale  made  by 


virtue  of  a  tax  fi.  fa.,  issued  by  the  comptroller 
general  against  the  locus  in  quo  as  wild  land, 
and  mesne  conveyances  to  the  plaintiif.  The 
defendant  set  up  prescription  based  on  seven 
years'  possession  under  certain  muniments  of 
title  not  included  within  the  plaintiff's  chain 
of  title.  The  last  muniment  of  title  was  a 
deed  from  a  partnership  to  the  defendant,  ex- 
ecuted about  two  years  prior  to  the  suit.  The 
jury  was  authorized  to  nnd  from  the  evidence 
that  the  partnership,  from  whom  the  defendant 
bought,  and  who  put  him  in  possession,  had  a 
prescriptive  title  by  virtue  of  seven  years'  ad- 
verse possession  under  color,  and  that  the  de- 
fendant had  remained  in  possession  from  the 
time  of  his  purchase  to  the  bringing  of  the 
suit,  having  paid  the  full  purchase  money. 
HM.  under  the  facts  recited,  there  wab  no  er- 
ror in  refusing  to  exclude  from  evidence  the 
deed  from  the  partnership  to  the  defendant, 
on  the  ground  that  it  was  not  executed  by  all 
th«  partners  as  tenants  in  common. 

[Ed.  Note.— For  other  cases,  see  J«vidence, 
Cent  Dig.  Si  1404-1428,  1430,  1431;  Dec 
Dig.  (  353.*] 

2.  Vebdict   Sustained. 

The  evidence  was  sufficient  to  support  tbe 
verdict 

Error  from  Superior  Court.  Gilmer  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  of  complaint  for  land  between  the 
Shlppen  Bros.  Lumber  Company  and  E.  W. 
Watkins.  From  the  Judgment,  the  company 
brings  error.    Affirmed. 

T.  A.  Brown,  of  Blue  Ridge,  A.  H.  Burtx, 
of  ElUjay,  and  J.  Z.  Foster,  of  Marietta,  for 
plaintiff  in  error.  J.  P.  Brooke,  of  Alpharet- 
ta,  William  Butt,  of  Blue  Ridge,  and  D.  W. 
Blair,  of  Marietta,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  afDrmed.  All 
the  Justices  concur. 


a^l  Oa.  309) 
GREEB  et  aL  r.  McDONALD  et  aL 
(Supreme  Court  of  Georgia.     Feb.  18,  1914.) 

(ByUahm  by  tk€  Court.) 

l  exectttobs  and  administrators  (§  38s^) 
—Sale  of  Land— Remedy  of  Purchaser- 
Administrator's  Deed. 

Lot  of  land  No.  160  in  the  third  district 
of  Dooly  county  was  offered  for  sale  by  the 
acre  at  administrator's  sale  (terms  cash),  and 
was  bid  off  at  the  price  of  $8  per  acre.  The 
administrators  executed  a  conveyance  in  tbe 
usual  form  of  an  administrator's  deed,  convey- 
ing the.  land  to  the  purchasers,  and  describing 
it  by  its  lot  and  district  numbers  and  as  con- 
taining 2()2^  acres,  more  or  less;  the  recited 
consideration  being  an  amount  Apparently  based 
on  a  (»Jculation  of  202^  acres  at  $8  per  acre. 
The  purchasers  paid  such  consideration  and 
accepted  the  conveyance,  having  actual  notice 
at  the  time  of  all  the  contents  of  the  instru- 
ment, and  assuming  that  the  administrators 
knew  the  number  of  acres  in  the  lot,  and  that 
they '  had  "made  the  calculation  correcUy,  to 
wit,  at  ^  per  acre,  and  that  there  were  W2^ 
acres  of  land,'*  and  being  governed  by  the  rep- 
resentations made  by  the  administrators  as 
contained  in  the  deed,  and  relying  upon  the 
correctness  of  the  same.  Subsequently  the  pur- 
chasers ascertained  by  "measurement"  of  the 
land  that  it  contained  only  130  acres.  HeU. 
in  an  action  brought  by  the  purchasers  against 
the  administrators,  praying  for  a  reformation 
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of  the  conveyance,  so  as  to  make  it  conform  to 
the  original  contract  of  purchase  of  the  land  by 
the  acre  at  the  price  of  $8  per  acre,  and  for 
a  recovery  for  the  shortage  in  the  land,  where 
the  petition  set  forth  in  substance  the  facts 
as  above  stated,  such  petition  was  properly 
dismissed  on  general  demurrer.  The  purchas- 
ers voluntarily,  and  with  full  knowledge  of 
its  contents,  accepted  the  conveyance  and  paid 
the  consideration  expressed  therein.  They  were 
not  induced  to  so  act  by  any  accident,  mistake, 
inadvertence,  or  fraud,  and  therefore  were  not 
in  a  position  to  ask  for  a  reformation  of  the 
instrument 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  1573-1582; 
Dec  Dig.  §  888.  ♦] 

2.  Appeal  and  Erbob  (§  679*)  —  Pbesenta- 
TioN  FOB  Review  —  Rejectiow  of  Amewd- 

MENT. 

An  assignment  of  error  upon  a  refusal  to 
allow  an  amendment  to  the  petition  will  not 
be  considered  by  the  Supreme  Court,  where 
the  rejected  amendment  is  not  embodied  in  the 
biil    of   exceptions,    or    attached    thereto,    and 

?roperly  identified  by  the  judge  as  an  exhibit, 
'onder  v.  Quitman  Ginnery,  122  Ga.  29,  49  S. 
B.  746 ;  McGarry  v.  Seiz,  129  Ga.  296,  68  S. 
B.   856. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2878-2879;  Dec  Dig. 
§  679.*] 

Error  from  Superior  Court,  Dooly  County ; 
W.  H.  Lasseter,  Presiding  Judge. 

Action  by  W.  A.  Greer  and  others  against 
M.  E.  McDonald  and  others,  administrators. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

Watts  Powell,  of  Vienna,  and  J.  T.  mil 
and  J.  W.  Dennard,  both  of  Cordele,  for 
plaintiffs  in  error.  Busbee  &  Busbee,  of  Vien- 
na* for  defendants  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(141  Oa.  826) 

BANK  OF  NEWTON  COUNTY  v.  AMERI- 
CAN BONDING  CO. 

(Supreme  Court  of  Georgia.    Feb.  18,  1914.) 

a 

(SyllahuM  hy  the  Court,) 

BXBCXTTOBS   AND    ADMINISTBATOBS    (§   529*)    — 

Administbatob's  Bond— liiABiLiTT  —  mon- 

BT  ILLEGAIXT  BOBBOWED. 

A  surety  on  an  administrator's  bond  is  not 
liable  thereon  for  the  administrator's  obligation 
to  pay  money  illegally  borrowed  after  the  death 
of  the  decedent,  or  for  money  tortiously  ob- 
tained by  the  administrator,  although  the  mon- 
ey procured  by  the  administrator  was  used  for 
the  benefit  of  the  estate. 

[Ed.  Note.—For  other  cases^  see  Executors 
and  Administrators,  Cent  Dig.  f§  2895-2403; 
Dec.  Dig.  §  529.*! 

Error  from  Superior  Court,  Newton  Conn- 
tj;   L.  S.  Roan,  Judge. 

Action  by  the  Bank  of  Newton  County 
against  A.  H.  Foster  and  another,  as  admin- 
istrators, and  the  American  Bonding  Com- 
pany. Judgment  for  defendant  Bonding  Com- 
pany on  demurrer,  and  plaintiff  brings  error. 
Affirmed. 


Rogers  &  Knox,  of  Covington,  for  plain- 
tiff in  error.  Little,  Powell,  Hooper  &  Gold- 
stein, of  Atlanta,  and  R.  W.  Milner,  of  Cov- 
ington, for  defendant  in  error. 

EVANS,  P.  J.  The  action  was  by  the 
Bank  of  Newton  County  against  A.  H.  Foster 
and  H.  L.  Bridges,  as  administrators  of  J. 
P.  Cooley,  and  the  American  Bonding  Com- 
pany, surety  on  the  administrators'  bond. 
Judgment  was  prayed  against  the  adminis- 
trators, both  individually  and  in  their  repre- 
sentative character.  The  various  allegations 
of  the  different  amendments  and  of  the  peti- 
tion are  not  entirely  consistent  The  basis 
of  liability  as  alleged  in  the  petition,  before 
attempt  at  amendment,  was  that  the  adminis- 
trators of  Cooley  borrowed  of  the  plaintiff 
a  certain  sum  of  money,  which  was  actual- 
ly used  for  the  benefit  of  the  estate.  By 
amendment  it  appeared  that  one  of  the  ad- 
ministrators, as  attorney  in  fact  for  the 
heirs  of  the  deceased,  who  were  adults,  sold 
a  printing  plant  to  one  Hawk,  and  took  from 
him  a  reserved  title  note,  payable  to  the  per- 
son who  was  one  of  the  administrators  of 
Cooley,  not  as  administrator,  but  as  attorney 
in  fact  for  the  named  heirs,  which  he  trans- 
ferred as  such  attorney  in  fact  to  the  plain- 
tiff;  and  that  only  a  small  amount  was  real- 
ized from  the  sale  of  the  property,  title  to 
which  had  been  retained.  With  respect  to 
this  aspect  of  the  case  it  was  alleged  that, 
while  the  note  was  payable  to  the  payee  as 
attorney  in  fact,  it  belonged  to  the  estate  of 
Cooley,  and  was  taken  possession  of  by  the 
administrators  after  their  appointment  Oth- 
er amendments  alleged  that  the  administra- 
tors perpetrated  a  fraud  upon  the  plaintiff 
by  representing  that  the  heirs  authorized  the 
procurement  of  the  loan,  which  authority  was 
denied  by  the  heirs ;  that  the  administrators 
had  loaned  money  of  the  estate,  in  amounts 
in  excess  o^the  plaintiff's  demand,  which  had 
not  been  collected;  that  the  estate  was  sol- 
vent; and  that  the  money  borrowed  by  the 
defendants  was  used  in  the  payments  of  debts 
of  the  estate.  The  administrators  and  their 
sureties  demurred  to  the  petition  as  amend- 
ed, and  the  court  sustained  the  demurrer  as 
to  the  surety  and  overruled  it  as  to  the  ad- 
ministrators. The  only  exception  is  that  of 
the  plaintiff  to  the  dismissal  of  the  surety 
from  the  case.  In  their  brief  counsel  for 
plaintiff  in  error  characterize  the  action  as 
one  "on  an  administrator's  bond,  seeking  to 
hold  the  estate  liable  for  benefits  received  by 
way  of  money  had  and  received  by  the  estate 
for  the  use  of  the  plaintiff."  While  the  cor- 
rectness of  the  judgment  on  demurrer,  so  far 
as  it  relates  to  the  liability  of  the  adminis- 
trators, either  individually  or  in  their  repre- 
sentative character,  is  not  involved  in  this 
writ  of  error,  we  must  necessarily  refer  to 
their  liability  as  administrators  in  determin- 
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iDg  the  liability  of  their  sorety>  because  the 
latter's  obligation  is  only  secondary. 

It  is  a  general  rule  that  the  estate  of  a 
<lecedent  is  not  liable  for  the  tortious  act  of 
an  administrator  committed  in  the  course  of 
his  administration.  Hundley  v..  Pendleton,  9 
Ga.  App.  268,  70  S.  B.  1115.  An  administra- 
tor is  called  upon  to  administer  the  as- 
sets of  his  intestate.  If  goods  or  money  be- 
longing to  another  person  be  amongst  the 
goods  of  the  deceased,  and  they  come  alto- 
gether into  the  hands  of  the  administrator, 
the  goods  or  money  of  such  other  person  are 
not  assets  in  the  hands  of  the  administrator. 
Cooper  V.  White,  19  Ga.  554.  A  fortiori, 
money  wrongfully  obtained  by  the  adminis- 
trator after  the  death  of  his  intestate  la  not 
an  asset  of  the  decedent  An  administrator 
is  not  permitted  to  go  into  the  market  and 
borrow  money  without  authority  of  law  and 
charge  the  estate  by  a  contract  originating 
with  himself.  This  is  a  wise  rule.  It  pro- 
tects the  estate  from  the  waste  and  misman- 
agement of  the  administrator,  and  does  no  in- 
justice to  him.  Hence  the  administrator,  in 
his  representative  character,  is  not  liable  to 
the  plaintiff  on  either  the  theory  of  obtaining 
the  money  by  fraud  or  upon  contract 

It  is  urged,  inasmuch  as  it  is  alleged  that 
the  estate  got  the  benefit  of  the  money,  that 
the  administrators  and  the  sureties  on  their 
bond  are  liable  in.  an  action  of  money  had 
and  received,  notwithstanding  the  money  may 
have  been  illegally  obtained.  If  an  action 
will  arise  against  an  estate  on  account  of  the 
use  of  the  money  of  another  by  the  adminis- 
trator to  the  enrichment  of  the  estate,  an  ac- 
tion to  declare  such  a  trust  is  not  an  action 
to  establish  a  debt  so  as  to  obtain  a  gener- 
al judgment  de  bonis  testatoris.  An  admin- 
istrator cannot  legally  borrow  money,  nor 
can  he  sell  the  notes  of  his  intestate  at  pri- 
vate sale.  If  he  Illegally  borrows  money  upon 
the  faith  of  collateral  belonging  to  his  Intes- 
tate, or  if  he  commits  a  fraud  upon  a  third 
person  and  acquires  money  which  he  ex- 
pends for  the  benefit  of  the  estate,  this  does 
not  convert  the  money  thus  illegally  received 
into  assets  of  the  intestate.  The  surety's 
obligation  only  goes  to  the  proper  adminis- 
tration of  the  assets  of  the  intestate;  and  he 
is  not  liable  to  a  third  person  because  the 
administrator  may  have  received  into  his 
possession  and  treated  as  assets  property 
which  never  belonged  to  the  intestate.  It 
follows  that  a  surety  on  an  administrator's 
bond  is  not  liable  thereon  for  the  obligation 
of  the  administrator  contracted  after  his 
qualification  as  such,  although  in  the  interest 
and  for  the  benefit  of  the  estate.  Cooper  v. 
White,  19  Ga.  554 ;  Johnson  v.  Hall,  101  Ga. 
687.  29  S.  B.  37;  Probate  Court  v.  Williams, 
30  R.  I.  144,  73  Atl.  382,  19  Ann.  Cas.  554; 
Thompson  v.  Mann,  65  W.  Va.  648,  64  S.  B. 
920.  22  L.  R.  A.  (N.  S.)  1094, 131  Am.  St  Rep. 
987. 

Judgment  affirmed.    All  the  Justices  concur. 


041  Ga.  3U) 

CLBMENTS  v.  BIiANOHARD. 
(Supreme  Court  of  Georgia.     Feb.  18,  1914.) 

(8yUabu9  by  the  Court,) 
Landlobd  and  Tenant  (f  164*)— FAiLUia  to 

RbPAIB— SlOKNESS   OF   TENANT  —  LlABIUTT 

07  Landlord. 

Where  a  dwelling  house  containing  a  cel- 
lar was  rented  on  monthly  payments,  and  be- 
cause of  a  leakage  through  the  wall  a  pond  of 
filthy  water  accumulated  in  the  cellar,  render- 
ing the  house  unfit  for  a  home,  and  the  land- 
lord refused  to  repair  the  house,  he  will  not  be 
liable  in  damages  to  the  tenant  on  account  of 
the  tenant's  sickness  sustained  three  or  four 
months  after  the  refusal  to  repair,  which  sick- 
ness is  attributed  to  the  unsanitary  condition  of 
the  house.  The  tenant,  by  remaining  in  the  un- 
tenantable premises,  was  guilty  of  such  n^li- 
gence  as  barred  a  recovery. 

[Ed.  Note.*-For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  630-^7,  639,  641;  Dec. 
Dig.  I  164.*] 

Lumpkin,  J.,  dissenting. 

£)rror  from  Superior  Court  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  Mr&  J.  D.  Clements  against 
W.  H.  Blanchard  for  personal  injury.  Peti- 
tion dismissed  on  general  demurrer,  and 
plaintiff  brings  error.    Affirmed. 

C.  G.  Battle  and  Hewlett  &  Dennis,  all 
of  Atlanta,  for  plaintifT  in  error.  Slaton  & 
Phillips,  of  Atlanta,  for  defendant  in  error. 

BVANS,  P.  J.  Mrs.  J.  D.  Clements  brought 
an  action  against  W.  H.  Blanchard,  claiming 
$5,000  damages  for  personal  injuries.  She 
alleged  that  about  12  months  prior  to  the 
filing  of  her  suit  she  rented  from  the  de- 
fendant a  dwelling  house  liaving  a  cellar, 
and  has  siuQe  occupied  it  as  a  home;  that  at 
the  time  the  house  was  rented  the  cellar  was 
dry;  that  about  seven  or  eight  months  after 
she  moved  into  the  house  the  surface  water 
washed  out  the  dirt  along  and  outside  of  the 
west  wall  of  the  cellar,  causing  the  wall  to 
leak,  and  allowing  the  water  to  flow  into 
the  cellar  and  pond  therein,  creating  a  filthy, 
muddy,  and  unhealthy  basin  of  water,  from 
which  arose  noxious  odors  and  gases,  render- 
ing the  house  unfit  to  live  in  as  a  home;  that 
she  promptly  complained  to  the  landlord  of 
the  defective  condition,  requesting  him  to 
repair  and  restore  the  premises  to.  a  condi- 
tion suitable  for  occupancy,  but  he  failed  and 
refused  to  do  so;  that  about  three  months 
thereafter  she  was  stricken  with  malarial 
fever  and  confined  to  her  bed  as  a  result  of 
the  defendant's  failure  to  repair  the  prem- 
ises; that  she  paid  a  certain  sum  monthly 
as  rent  of  the  premises  for  each  and  every 
month  she  had  lived  in  the  house;  and  that 
it  was  negligence  on  the  part  of  the  defend- 
ant to  fail  and  refuse  to  repair  the  premises, 
after  having  notice  of  the  dangerous  and  un- 
healthy condition  of  the  same.  Her  petition 
was  dismissed  on  general  demurrer,  and  she 
excepted. 

The  statute  (Civil  Code  of  1910,  |  3699)  re- 
quires a  landlord  to  keep  the  rented  premises. 
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In  repair,  and  makea  him  liable  for  all  sub- 
stantial improTements  placed  npon  them  by 
Us  consent  Where  the  premises  at  the  time 
of  the  rental  contract  are  In  a  suitable  con- 
dition for  the  purposes  for  which  they  were 
rented,  and  afterwards  become  unsuitable, 
and  damages  result  to  the  tenant  in  conse- 
quence of  the  untenantable  condition  of  the 
rented  premises,  the  landlord  is  liable  there- 
for, provided  he  had  notice  of  the  defectiye 
condition  of  the  premises  and  failed,  after  a 
reasonable  time,  to  make  the  necessary  re- 
pairs, and  provided  also  that  the  tenant  has 
not  been  guilty  of  such  negligence  as  to  bar 
a  recovery.  Whittle  v.  Webster,  55  Ga.  180. 
As  was  said  in  Stack  v.  Harris,  111  Ga.  149, 
151,  36  S,  m  615,  616:  "When  rented  prem- 
ises become  out  of  repair,  It  is  the  duty  of 
the  tenant  to  notify  the  landlord  of  this  fact, 
and  also  to  abstain  from  using  any  part  of 
the  premises  the  use  of  which  would  be  at- 
tended with  danger."  The  plaintllTs  peti- 
tion shows  that  three  months  prior  to  her 
illness  the  water  accumulated  in  the  cellar 
because  of  the  failure  to  repair  the  wall, 
and  that  the  effect  of  the  ponding  of  the 
water  therein  was  to  create  such  a  condition 
as  to  render  the  house  unfit  to  live  in  as  a 
home.  With  knowledge  that  the  house  had 
been  rendered  unfit  because  of  the  water 
standing  in  the  cellar,  and  after  the  land- 
lord's positive  refusal  to  repair,  nevertheless 
the  tenant  continued  to  remain  in  the  house. 
She  could  either  have  moved  out  ahd  sued  the 
landlord  for  damages  for  failure  to  keep  the 
premises  in  repair,  or,  if  the  repairs  were 
necessary  to  render  the  house  tenantable, 
she  could  have  caused  the  necessary  repairs 
to  have  been  made,  and  set  them  off  against 
the  landlord's  claim  for  rent.  Her  continu- 
ance in  the  house  for  so  long  a  time  after 
the  house  was  rendered  untenantable  and 
the  landlord  had  refused  to  repair  constitutes 
such  negligence  as  bars  her  of  recovery. 
Donehoe  v.  Crane,  80  S.  B.  712.  There  was  no 
error  in  dismissing  the  petition  on  demurrer. 
Judgment  affirmed.  All  the  Justices  con- 
cur, except  LUMPKIN,  J.,  dissenting,  and 
HILL,  J.,  disqualified. 


a^i  Oa.  866) 

CHAWFORD  V.  BOSTWICK-QOODBLL  CO. 

et  al. 

(Supreme  Court  of  Georgia.     Feb.  19,  1914.) 

(SyUahus  hy  the  Court,) 
JrrDQifBNT  (I  429*)— Injunction  against  Bn- 

FOBOEHBNT    —    QbOUNDS    —    DUSCHABQE    IN 

Bankruptcy. 

Discharge  granted  in  bankruptcy,  pending 
a  suit  commenced  in  a  state  court  before  the 
proceedings  in  bankruptcy,  and  duly  served,  is 
matter  for  plea  in  such  suit  The  enforcement 
of  a  judgment,  which  was  rendered  in  such 
suit  after  the  discharge,  will  not  be  enjoined  be- 
cause of  it. 

{Ed.   Note. — For   o^her  cases,   see  Judgment, 
Cent.  Dig.  §»  808,  810-816 ;    Dec.  Dig.  §  429.*] 


BSrror  from  Superior  Court,  rultoQ  Coun* 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  J.  J.  Crawford  against  the  Bost- 
wick-Goodell  Company  and  others,  to  enjoin 
tbe  enforcement  of  a  judgment  by  garnish- 
ment proceedings.  Judgment  for  defendants, 
and  plalntlif  brings  error.    Affirmed. 

Poole  &  Lewis,  of  Atlanta,  for  plaintiff  in 
error.  Daley  ft  Chambers  and  Horton  Broa 
&  Burress,  all  of  Atlanta,  for  defendants  In 
error. 

BVANS,  P.  J.  A  Judgment  creditor  was 
seeking  to  enforce  his  judgment  by  process 
of  garnishment,  when  the  defendant  filed  a 
petition  to  enjoin  the  garnishment  proceed- 
ings, on  the  ground  that  the  Judgment  debt 
had  been  discharged  in  bankruptcy.  It  ap- 
pears that  pending  the  suit  which  eventuated 
in  the  judgment  the  defendant  was  adjudged 
a  bankrupt,  but  no  plea  setting  up  his  di«* 
charge  was  filed  in  bar  of  the  judgment 
which  was  subsequently  rendered.  An  attack 
was  made  in  the  pleadings  on  the  Judgment 
as  having  been  rendered  without  notice  ac- 
cording to  the  rules  of  court;  but  it  is  not 
necessary  to  notice  this  point,  for  the  reason 
that  it  Is  certified  in  the  bill  of  exertions 
that  "the  only  point  insisted  on  by  plaintiff 
was  that  the  judgment  was  proceeding  il- 
legally, for  the  reason  that  the  same  was 
proceeding  against  property  acautred  by 
plaintiff  after  his  discharge  in  bankruptcy; 
and  the  court,  ruled  that  a  judgment  obtain- 
ed against  a  bankrupt  after  his  discharge 
could  be  enforced  against  any  property  be- 
longing to  plaintiff,  whether  acquired  before 
or  after  his  discharge."  The  ruling  of  the 
court  was  manifestly  right  In  order  for  the 
plaintiff  to  avail  himself  of  his  discharge  he 
should  have  pleaded  it  in  the  pending  suit 
Falling  to  plead  it»  the  subsequent  judgment 
is  not  affected  by  such  discharge,  and  is  an 
enforceable  lien  against  any  property  of  the 
defendant    fUnney  v.  Mayer,  61  Ga.  500. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(141  Ga.  357) 

YOUMANS  JEWELRY  CO.  v.  BI^ACK- 
SHEAB  BANK. 

(Supreme  Court  of  Georgia.     Feb.  20,  1914.) 

(Syllahus  ly  the  Court,) 

1.   CCTBTOMS     ANU      USAOKS      (|      10*)  —  PULOB 

WHEBB  Applicable. 

The  court  did  not  err  in  admitting  evidence 
tending  to  establish  the  custom  or  usage  of 
banks  In  handling,  for  collection,  checks  drawn 
upon  banks  situated  in  some  other  city  than 
that  in  which  the  bank  receiving  the  check  for 
collection  is  located. 

[Ed.  Note.— For  other  cases,  see  Cuatoms  and 
Usages,  Cent  Dig.  |{  11-21,  35-^9 ;  Dec.  Dig. 
I  10.*1 

2.  Banks  and  Banking  (|  175*)  —  Collec- 
tions—Question  FOB  Jury. 

Under  the  evidence  in  the  case  the  court 
did  not  err  in  submitting  to  tbe  jury  the  issue 


^For  othte  cases  see  suns  topic  aad  section  NUMBB&  in  Dec  Dig.  A  Am.  Dig.  Kejr-No.  Series  ft  Rep'r  Indexes 
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'as  to  whether  there  was  an  implied  contract 
between  the  plaintiff  and  the  defendant,  ex- 
empting the  latter  from  responsibility  for  neg- 
lect upon  the  part  of  the  agents  or  correspond- 
ents through  whom  it  sought  to  collect  a  cer- 
tain check  which  had  been  deposited  with  it 
for  collection. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  634-652;  Dec.  Dig.  | 
175.*] 

3.  TbIAL   (I  252*)  —  INSTBUCTIONS— OONFOBIC- 

ITY  TO  Evidence. 

There  was  do  evidence  authorizing  the  ju- 
ry to  find  that  there  was  an  express  contract 
between  the  parties,  exempting  the  defendant 
bank,  which  had  received  of  the  plaintiff  a 
check  upon  another  bank  for  collection,  from 
liability  for  the  default  or  neglect  of  its  agents 
or  correspondents;  and  the  court  erred  in 
charging  the  jury  in  reference  to  the  effect  of 
such  an  express  contract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  505,  59^-612;    Dec.  Dig.  I  252.*3 

Error  from  Superior  Court,  Pierce  County ; 
T,  A.  Parker,  Judge. 

Action  by  the  Toumans  Jewelry  Company 
against  the  Blackshear  Bank.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

J.  L.  Sweat,  of  Waycross,  for  plaintiLiF  in 
error.  Memory  &  Summerall,  of  Blackshear, 
for  defendant  in  error. 

BECK,  J.  The  Youmans  Jewelry  Compa- 
ny, complaining  as  party  plaintiff,  against 
the  Blackshear  Bank,  as  party  defendant, 
commenced  suit  for  the  recovery  of  the  prin- 
cipal sum  of  $200,  besides  interest,  for  the 
failure  of  defendant  to  collect  and  pay  to 
plaintiff  the  amount  of  a  certain  check  given 
to  plaintiff  by  J.  P.  Price,  on  the  Bank  of 
Climax,  for  the  sum  aforesaid,  and  indorsed 
and  placed  with  defendant  for  collection,  be- 
cause of  the  alleged  negligence  of  defendant, 
its  bank  correspondents  and  agents,  to  which 
said  suit  defendant  filed  its  answer  denying 
any  and  all  liability  on  its  part  to  plaintiff. 
Upon  the  trial  tjie  Jury  returned  a  verdict 
for  the  defendant  The  plaintiff  made  a  mo- 
tion for  a  new  trial,  which  was  overruled. 

[1]  In  the  second  ground  of  the  amended 
motion  for  a  new  trial,  complaint  is  made 
that  a  witness  for  the  defendant  was  per- 
mitted to  testify,  over  objection,  that:  **The 
custom  is,  when  good  banks  send  to  other 
good  banks  items  for  collection,  they  send  it 
on  to  other  good  banks.  It  is  the  custom 
among  good  banks,  if  an  item  is  sent  to  a 
Savannah  bank,  on  another  point,  for  the 
Savannah  bank  to  send  it  to  the  other  point 
I  think  this  custom  is  pretty  general.  Banks 
do  not  usually  use  the  express  in  making 
collections  on  poiuts  where  there  is  only  one 
bank;  that  is  my  information."  The  objec- 
tion urged  to  this  evidence  was  that  the  same 
was  ''illegal,  irrelevant,  and  inadmissible  for 
the  purpose  of  establishing  an  implied  con- 
tract by  the  proof  of  custom,  so  as  thereby 
to  relieve  defendant  from  its  liability  to 
plaintiff  as  fixed  by  the  law.'*    The  movant 


also  excepted  to  the  admission  of  the  foUow- 
iDg  evidence  of  a  witness  for  the  defendant: 
"So  far  as  I  know,  it  is  the  custom  of  good 
banks  to  handle  their  foreign  items  through 
their  correspondents.  If  a  reputable  bank 
had  an  item  on  a  bank  in  Thomasville,  Ga., 
and  if  the  bank  had  no  correspondent  there 
in  Thomasville,  the  usual  course  for  the  bank 
to  pursue  would  be  to  send  the  items  to  some 
of  their  correspondents  to  handle  for  them. 
It  would  not  be  the  usual  course  for  the 
bank  to  send  the  item  direct  to  Thomasville 
if  they  had  no  correspondent  there.  If  the 
bank  had  a  correspondent  in  Savannah,  Ga., 
it  would  be  proper  to  send  the  item  to  their 
Savannah  correspondent  to  handle  for  them, 
unless  the  depositor  gave  specific  instructions 
concerning  the  handling  of  the  item.  In  an- 
swer to  your  question  as  to  whether  or  not  it 
is  usual  for  banks  to  use  express  companies 
to  handle  their  items  in  towns  where  there 
is  only  one  bank,  I  will  state  that  so  for  as  I 
know  it  is  not  the  custom  to  do  so.  I  would 
not  think  it  would  be  done  usually.  I  have 
never  done  so,  although  I  can  see  how  it 
could  be  done."  This  evidence  was  objected 
to  on  the  ground  that  the  same  was  "immate- 
rial, irrelevant,  and  inadmissible  for  the  pur- 
pose of  establishing  by  custom  the  degree  of 
diligence  owed  by  defendant  to  plaintiff  so 
as  thereby  to  relieve  it  from  liability.'* 

1.  The  evidence  set  forth  in  the  foregoing 
statement  of  facts,  which  was  objected  to  by 
the  plaintiff,  was  admissible  for  the  general 
purpose  of  showing  *the  custom  or  usage  of 
banks  in  reference  to  handling,  for  collection, 
checks  drawn  upon  banks  situated  in  some 
other  city  than  that  in  which  the  bank  re- 
ceiving the  check  for  collection  is  located. 
Upon  the  trial  of  cases  involving  the  ques- 
tion as  to  whether  a  bank  receiving  for  col- 
lection a  check  upon  a  bank  located  elsewhere 
has  been  guilty  of  negligence  in  making  the 
collection,  nothing  is  more  common  than  the 
introduction  of  evidence  tending  to  establish 
the  usage  or  custom  of  banks  in  transacting 
business  of  this  character.  See  2  Michie  on 
Banks  and  Banking,  1392-1394,  and  the  nu- 
merous cases  there  dted. 

[2]  2.  Several  portions  of  the  court's 
charge  to  the  Jury  were  excepted  to.  All  of 
them,  however,  relate  to  the  effect  which  an 
express  or  implied  contract  between  the  par- 
ties would  have  towards  relieving  the  defend- 
ant from  liability  in  consequence  of  the  neg- 
ligence of  its  agents  or  oorreQ)ondents  in 
making  collections  of  the  checks  which  had 
been  deposited  with  it  for  collection ;  and  it 
is  insisted  that  there  was  no  evidence  of  any 
express  or  implied  agreement  between  the 
parties,  whereby  the  defendant  would  be  re- 
lieved of  the  consequences  of  negligence  on 
the  part  of  its  agents  or  correspondents,  and 
therefore  that  the  charge  of  the  court  upon 
this  subject  was  error.  Section  23G2  of  the 
Civil  Code  provides  that:  "In  the  absence  of 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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a  contract,  express  or  implied,  to  the  con- 
trary, a  bank  taking  paper  for  collection  is 
liable  for  the  defaults  of  its  agents  and  cor- 
respondents to  whom  the  paper  has  been  in- 
trusted for  collection."  We  think  there  was 
some  evidence  which  authorized  the  court  to 
submit  to  the  Jury  the  question  as  to  wheth- 
er there  was  an  implied  contract  between 
the  plaintiff  and  the  defendant  that  the  lat- 
ter should  be  relieved  of  responsibility  for 
the  neglect  or  default  of  Its  collecting  agents. 
It  appears  from  the  evidence  that  the  plain- 
tiff did  not  live  in  the  city  of  Blackshear, 
where  the  defendant  bank  Is  located,  but  the 
bank,  upon  receipt  of  this  check  deposited  for 
collection,  acknowledged  the  receipt  of  the 
same  by  a  card,  upon  the  margin  of  which 
was  printed  the  following:  'This  bank  as- 
sumes no  responsibility  for  any  loss  in  the 
mail  or  for  any  neglect  or  default  of  collect- 
ing agenta*'  While  the  receipt  of  this  card 
by  the  plaintiff,  containing  the  words  printed 
thereon  which  we  have  just  quoted,  and  his 
failure  to  object  within  a  reasonable  time 
to  the  bank's  taking  the  paper  for  collection 
upon  such  terms  might  not  be  sufficient  to 
raise  an  implied  assent  to  the  stipulations 
upon  the  card,  the  case  becomes  somewhat 
different  when  it  is  made  to  appear  from  the 
evidence  that,  upon  a  score  or  more  occa- 
sions prior  to  the  transaction  in  question 
here,  the  same  plaintiff  had  made  deposits 
with  this  bank  and  received  in  every  instance 
in  return  a  card  containing  the  words  quot- 
ed above  upon  the  margin  thereof ;  and  these 
transactions  had  continued  through  several 
months.  Under  this  state  of  facts  we  think 
the  court  did  not  err  in  submitting  to  the 
Jury  the  question  as  to  whether  there  was  an 
implied  contract  between  the  parties,  exempt- 
ing the  defendant  from  responsibility  for  the 
default  of  Its  agents  or  correspondents.  This 
case  differs  from  that  of  Augusta  Factory  v. 
Mente,  132  Ga.  503,  64  S.  E.  553.  In  that 
case,  where*  there  was  a  written  contract  be- 
tween the  parties,  it  was  held  that  this  was 
not  modified  or  changed  by  the  fact  that  on 
letter  heads  used  in  correspondence  between 
the  parties,  through  which  the  contract  was 
made,  was  certain  printed  matter,  including, 
among  other  things,  a  statement  that  "all 
agreements  are  contingent  upon  strikes,  ac- 
cidents, and  other  delays  beyond  our  control." 
[3]  3.  But  the  court  went  further  in  this 
case  than  in  submitting  the  question  as  to 
whether  there  was  an  implied  contract  be- 
tween the  plaintiff  and  the  defendant,  and 
instructed  them  as  to  the  effect  of  an  ex- 
press or  implied  contract,  using  the  following 
language:  '*I  charge  you,  if  there  was  no  ex- 
press contract  between  the  plaintiff  and  the 
defendant  in  this  case,  that  you  are  to  look 
at  the  facts  and  circumstances  in  this  case 
and  see  whether  or  not  there  was  an  implied 
contract  between  the  parties."  Then,  after 
charging  so  as  to  Instruct  the  Jury  as  to  the 


effect  of  an  implied  contract,  and  giving  a 
definition  of  an  implied  contract,  the  court 
added:  ''I  have  already  charged  you  that.  If 
there  is  an  express  or  implied  contract  that 
the  bank  taking  the  paper  for  collection  is 
not  to  be  liable  for  the  default  or  neglect  of 
its  agents  or  correspondents,  then,  If  such 
bank  itself  exercised  due  diligence,  it  will 
not  be  liable,  even  though  its  agents  or  cor- 
respondents are  negligent"  There  was  no 
evidence  in  the  record  of  an  express  contract, 
and  submitting  this  as  an  issue  to  the  Jury, 
in  the  absence  of  any  evidence  whatever  of 
an  express  contract  exempting  the  defendant 
from  liability  for  the  default  or  neglect  of  its 
agents  or  correspondents,  was  error  requiring 
the  grant  of  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


041  Oa.  847) 

GORDON  V.  GILMER. 
(Supreme  Court  of  Georgia.    Feb.  19,  1914.) 

(SyllabuM  "by  the  Court.) 

1.  Aftbal  ANn  Ebbob  ({  1048*)— Nbw  Tbial 
({  124*)— Witnesses  (I  255*)— Bxamination 

— HABMT.B8B    EbBOB— CONTENTS    OF   MOTZON. 

It  is  not  proper  practice  to  exhibit  to  a 
witness,  on  his  examination  in  chief,  an  affida- 
vit formerly  made  by  him  in  regard  to  the 
point  in  issue  and  to  ask  him  if  that  was  his 
former  evidence,  and  if  it  is  true.  Dangharty 
V.  Drawdy.  184  Ga.  650  (3),  651,  68  S.  B.  472. 
(a)  In  view  of  the  fact  that  it  appears  from 
the  brief  of  evidence  that  the  witness  (who  was 
examined  by  interrogatories),  in  answer  to  ques- 
tions, first  testified  fully  as  to  the  facts  involved 
in  controversy,  and  by  a  later  interrogatory 
was  asked  to  look  at  a  certified  copy  of  a  will 
and  a  transcript  of  an  affidavit  made  by  him 
in  connection  with  the  probate  of  a  will  in  com- 
mon form,  and  see  if  that  was  a  transcript  of 
his  testimony,  and,  if  so,  to  state  whether  it 
was  true,  and  in  view  of  the  fact  that  the 
ground  of  the  motion  for  a  new  trial  complain- 
ing of  this  ruling  fails  to  comply  with  the  re- 
quirement of  law  hj  setting  out  in  full  or  in 
substance  the  affidavit,  a  reversal  might  not  re- 
sult from  this  ruling  alone. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  4140-^145,  4151,  4158- 
4160;  Dec.  Dig.  f  1(>I8;*  New  Trial,  Cent.  Dig. 
250-253:     Dec.    Dig.    |    124;*     Witnesses, 

nt  Dig.  il  874-890;    Dec  Dig.  |  255.*] 

2.  Appeal  and  Ebbob  (i  231*)— Evioenoe  (| 
501*)— Opinion  of  Witness— Objections  in 
loweb  coubt. 

Where  one  ground  of  a  caveat  to  a  will  was 
that  the  testator's  mother  used  undue  influence 
in  its  procurement,  and  there  was  some  evidence 
tending  to  show  that  the  mother,  who  was  a 
legatee,  had  made  admissions  indicating  that  she 
caused  the  will  to  be  made  in  the  manner  in 
which  it  was  made,  as  against  an  objection  for 
irrelevancy,  the  evidence  of  a  witness  to  the 
effect  that  generally,  while  the  alleged  testator 
and  his  mother  lived,  she  had  great  influence 
over  him,  accompanied  by  facts  on  which  appar- 
ently the  opinion  was  based,  was  admissible. 

(a)  Objection  to  evidence  on  the  general 
ground  that  it  is  "incompetent"  or  "inadmissi- 
ble" raises  no  specific  question  o^  law  for  ad- 
judication on  exceptions  to  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Wig.  S$  1299,  1352;  Dec.  Dig.  § 
231  ;♦  Evidence,  Cent  Dig.  $$  2292-2305 ;  Dec 
Dig.  I  501.*] 


^ 
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3.  Trial  (5  255*)— Wiixs  (§S  64,  166*)— Ad- 
missibility OF  EviDBNCE— Bequest  fob  In- 
structions. 

On  an  issue  of  d^visavit  vel  non,  where  a 
caveatriT,  aa  the  daughter  of  the  decedent,  at- 
tacked the  alleged  will  and  contended  that  the 
testator  did  not  have  testamentary  capacity  at 
the  time  of  its  execution,  and  that  it  was  pro- 
cured by  fraud  and  undue  influence  exerted  on 
him  by  his  mother,  by  reason  of  which  his  prop- 
erty was  left  to  his  mother  and  others,  only 
$2  being  bequeathed  to  the  daughter,  as  against 
an  objection  based  on  the  ground  of  irrelevancy, 
it  was  competent  for  the  propounder  to  prove 
that  the  testator,  who  was  separated  from  the 
mother  of  the  caveatriz  before  her  birth,  ex- 
pressed doubt  as  to  her  legitimacy.  Wrignt  y. 
Hicks,  15  Ga.  160  aD,  171,  60  Am.  Dec.  68T. 

(a)  In  the  will  the  testator  stated  that  he 
left  his  property  in  Georgia  to  his  mother,  *'ex- 
cept  the  sum  of  two  dollars  which  I  give  to  my 
daughter  Naomi  J.  Stallings  [Stallings  being  the 
name  of  the  testator],  or  Naomi  J.  Gillian,  as 
she  may  be  called  [Gillian  being  the  name  of 
his  wife  before  marriage]."  The  draftsman  of 
the  will  testified  that  Uie  testator  said  that  he 
had  separated  from  his  wife  and  did  not  wish 
to  leave  the  girl  anything,  but  the  clause  quoted 
was  inserted  at  the  instance  of  the  witness, 
who  said  that  it  was  necessary  to  name  her  in 
the  will,  whereupon  the  testator  replied:  "WelL 
put  her  down  for  two  dollars."  Held  that,  if 
onder  such  circumstances  the  naming,  in  the 
will,  of  the  caveatrix  as  the  daughter  of  the  tes- 
tatrix was  a  conclusive  recognition  of  her  as 
such,  BO  as  to  prevent  the  propounder  from 
denying  that  fact  (Thrower  v.  Wood,  53  Ga. 
458),  yet  the  reasonableness  of  the  disposition  of 
the  estate  being  relevant  on  the  issue  of  testa- 
mentary capacity  (Civil  Code  1010,  S  8841),  and 
this  evidence  tending  to  explain  the  small  be- 
quest to  the  caveatriz,  its  admission  was  not 
error. 

(b)  If  it  was  desired  to  limit  the  purpose  for 
which  such  evidence  could  be  considered,  a  re- 
guest  for  instructions  on  that  subject  could 
have  been  made.  In  fact,  the  presiding  judge 
did  not  submit  to  the  jury  as  an  issue  the 
jegitimacy  of  the  caveatrix. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  627-641;  Dec.  Dig.  {  255;*  Wills. 
Cent  Dig.  §{  131-134,  136,  416-420 ;  Dec  Dig. 
IS  54,  165.*] 

4.  Wills  (§  164*)  —  Undue  Inixubnce~Ad- 
missibility  of  evidence. 

On  an  issue  as  to  whether  a  testator  was 
induced  to  make  a  will  by  undue  influence,  the 
state  of  feeling  between  a  witness,  who  testified 
in  favor  of  the  caveat  and  as  to  admissions  by 
one  of  the  leeatees,  and  such  legatee  was  rele- 
vant   Civil  Code  1910.  J  587& 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  403-414;    Dec.  Dig.  §  164.*] 

6.  Evidence  (|  271*)— Self- Seb vino  Dbcla- 

BATIONB. 

Where  it  was  charged  in  a  caveat  that  the 
testator  did  not  have  testamentary  capacity, 
and  that  the  will  was  procured  by  undue  influ- 
ence exerted  on  the  testator  by  one  of  the  lega- 
tees, and  there  was  some  evidence  introduced 
tending  to  sustain  such  contention,  it  was  error 
to  submit  evidence  that  the  legatee,  since  de- 
ceased, had  stated  in  effect  that  the  testator's 
mind  was  sound  and  that  the  will  was  made  in 
accordance  with  his  wishes.  Such  statements 
Df  the  legatee  were  self-serving  and  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1068-1070,  1081-1104 ;  Dec.  Dig. 
I  271.*} 


6.   WTTNESeaCS   (S  d44*)^lHFKAOHMSlfT  —  AD- 
MISSIBILITY OF  Evidence. 

Under  the  decision  in  McDowell  ▼.  Preston, 
26  6a.  528.  testimony  of  a  witness,  whose  evi- 
dence was  taken  by  interrogatories,  that  anoth- 
er female  witness  was  {apparently  at  the  time 
when  such  interrogatories  were  executed)  "an 
habitual  user  of  morphine,*'  was  inadmissible, 
without  showing  that  the  mind  of  such  witness 
was  impaired  by  the  habit,  or  that  she  was  un- 
der the  influence  of  the  drug  at  the  time  when 
she  testified,  or  when  the  facts  occurred  in  re- 
gard to  which  she  testified. 

(a)  The  mere  addition  to  the  statement  of  the 
witness  that  the  other  witness  was  "not  truth- 
ful, and  would  do  or  say  anything  to  carry  her 
point'*  did  not  render  the  evidence  as  to  the 
use  of  morphine  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  Si  1120, 1125;  Dec  Dig.  S  344.*] 

7.  Witnesses  (S  357*)— Bxahinatzon  ow  Ih- 
PEAGHINO  Witness. 

Under  the  decision  in  Barnwell  v.  Hanne- 
gan,  105  Ga.  896,  31  S.  E.  116,  in  seeking  to 
impeach  a  witness  on  account  of  bad  character, 
the  impeaching  witness  should  be  adced  the  qaes- 
tions  touching  general  character  pointed  out  in 
Civil  Code  1010,  |  5882 ;  and  it  is  not  compe- 
tent to  prove  by  one  witness  that  the  character 
of  another  is  "bad  as  to  truthfulness,"  and  that 
from  such  character  the  impeaching  witnea 
would  not  believe  the  other  on  oath. 

[Ed.  Note.— -For  other  cases,  see  Witnesses. 
Cent  Dig.  K  1157,  1158 ;   Dec  Dig.  {  357.*] 

8.  Wills   (J  117*)--Attestation  —  Pbesencb 
OF  Testatob  and  Witnesses. 

As  a  general  rule,  if  the  situation  and  dr- 
cnmstances .  of  the  testator  and  the  attesting 
witnesses  to  a  will  at  the  time  of  its  attestation 
are  such  that  the  testator,  in  his  actual  posi- 
tion, might  have  seen  the  act  of  attestation,  the 
requirement  of  the  law  that  the  witnesses  shall 
sign  in  his  presence  is  sufficiently  met  Bobia- 
son  V.  King,  6  Ga.  539. 

(a)  If  at  the  time  a  testator  made  his  will,  by 
reason  of  an  obstruction  to  the  view,  he  could 
not  have  seen  the  attesting  witnesses  sign,  by 
looking  in  that  direction,  and  by  reason  of  his 
enfeebled  condition  or  sufferinpr  he  could  not 
have  placed  himself  in  a  position  to  see  them 
sign  and  did  not  see  them,  the  attestation  was 
not  good.  Brooks  v.  DufTeil,  23  Qa.  441 ;  Reed 
V.  Roberts,  26  Ga.  294,  71  Am.  Dec  210. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  299-301 ;    Dec  Dig.  |  117.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Petition  by  Nannie  J.  Gk)rdon  against  J.  L. 
Gilmer,  executor,  to  require  the  probate  of 
the  will  of  A.  P.  Stallings  in  solemn  form,  and 
to  set  aside  such  will.  From  the  decree  of 
the  ordinary,  an  appeal  was  taken  to  the  su- 
perior court,  and  from  a  decree  of  that  court 
sustaining  the  will  and  from  an  order  over- 
ruling her  motion  for  new  trial,  petitioner 
brings  error.     Reversed. 

Way  &  Burklialter,  of  Reidsville,  for  plain- 
tiff in  error.  J.  P.  Moore,  of  Claxton,  and 
Hines  &  Jordan,  of  Atlanta,  for  defendant 
in  error. 

LUMPKIN,  J.  [1-6]  On  June  3,  1803,  A. 
P.  Stallings  executed  an  instrument  as  Li? 
last  will  and  testament  On  July  4th,  aftai 
his  death,  it  was  probated  in  common  form 
and  recorded.    In  1909  Naomi  J.  Gordon,  for- 
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merly  StalliBgs,  alleging  herself  to  be  tbe 
daughter  of  A.  P.  StaUings,  deceased,  and 
to  be  then  23  years  of  age,  filed  her  petition 
to  require  the  instrument  to  be  propounded 
for  probate  in  solemn  form,  and  that  It  be 
set  aside.  She  alleged  that  it  was  procured 
by  force,  fraud,  and  undue  influence  on  the 
part  of  the  mother  of  A.  P.  Stallings ;  that, 
on  account  of  wounds  and  injuries,  the  pur- 
ported testator  was  so  enfeeft)led  in  mind 
and  body  at  the  time  of  the  execution  of  the 
instrument  as  not  to  have  testamentary  ca- 
pacity ;  and  that  the  instrument  was  not  ex- 
ecuted as  required  by  law  in  that  th&  alleged 
testator  did  not  declare  to  the  attesting  wit* 
neeses  that  the  paper  was  his  last  will  and 
testament  The  case  was  carried  from  the 
court  of  ordinary  to  the  superior  court  by  ap- 
peal. The  Jury  found  in  favor  of  the  pro- 
pounder  of  the  wilL  The  person  who  filed 
the  petition  to  require  the  will  to  be  pro- 
pounded in  solemn  form,  and  set  up  objec- 
tions to  it  in  the  nature  of  a  caveat,  moved 
for  a  new  trial,  which  was  refused,  and  she 
excepted. 

The  motion  for  a  new  trial  is  distributed 
among  28  grounds.  Some  of  them  are  im- 
I>erfect;  some  of  them  are  not  verified  by 
the  presiding  Judge;  and  some  of  them  are 
80  clearly  without  merit  as  to  require  no 
elaborate  consideration.  Some  of  them,  how- 
ever, are  well  founded.  As  there  will  be  a 
new  trial,  the  situation  on  which  certain  of 
these  grounds  rest  cannot  arise  again,  such 
as  that  the  court  refused  to  reopen  the  case 
for  the  admission  of  evidence  which  came  to 
the  knowledge  of  counsel  after  the  evidence 
had  been  closed,  and  the  subsequent  urging 
of  the  same  evidence  as  newly  discovered. 
The  headnotes  deal  with  the  substantial 
grounds  of  the  motion  and  cite  authorities  to 
sustain  the  positions  announced  in  them,  and 
they  require  no  elaboration. 

[8,  7]  The  different  views  of  the  courts  in 
regard  to  impeaching  a  witness  by  proof  of 
general  character  or  character  for  veracity 
will  be  found  discussed  in  2  Wigmore  on 
Evidence,  922.  Prior  to  the  adoption  and 
taking  effect  of  the  first  Code  (1863),  this 
court  seems  to  have  sometimes  recognized 
questions  as  to  general  character  and  some- 
times as  to  character -for  veracity.  Boswell 
V.  Blackman,  12  6a.  591;  Taylor  v.  Smith, 
16  Ga.  7 ;  Stokes  v.  State,  18  6a.  17 ;  Smith- 
wick  V.  Bvans,  24  6a.  461,  468.  But  in  Bam- 
well  y.  Hannegan,  105  6a.  396,  31  S.  E.  116, 
it  was  declared  that  under  the  Code,  in  seek- 
ing to  impeach  a  witness  on  account  of  gen- 
eral bad  character,  the  form  of  questions  laid 
down  in  section  5882  should  be  followed. 

[8]  The  charges  on  this  subject,  and  also 
as  to  whether  there  was  an  obstruction  which 
prevented  the  testator  from  seeing  the  wit- 
nesses sign  by  looking  in  that  direction,  with- 
out a  change  of  his  position,  did  not  greatly 
vary  from  the  requests.    If  it  was  necessary 


for  him  to  be  able  to  see  without  changing 
position,  the  reason  for  not  changing  (hypo- 
thetically  stated  in  the  request  as  his  en- 
feebled or  painful  condition)  would  not  seem 
to  seriously  matter.  But  if  the  evidence  on 
another  trial  authorizes  the  change  in  the  lan- 
guage of  the  request,  and  it  is  again  request- 
ed, it  may  be  best  to  give  it  as  requested. 

Judgment  reversed.  All  the  Justices  con- 
car. 

a41  Ga.  364) 

SHIPPEN  BROS.  LUMBER  CO.  v.  ADAMS. 

Sheriff,  et  &L 

(Supreme  Court  of  6eoi:gia.    Feb.  19,  1014.) 

(Syildhus  hy  the  Court,) 

Taxation  (§  608*)— Restraining  Collection. 
It  appearing  that  the  tax  fi.  fa.,  against  the 
enforcement  of  which  injunction  was  sought, 
was  issued  to  collect  an  amount  due  for  taxes 
based  aopn  an  assessment  made  by  the  tax  re- 
ceiver, and  that  the  assessment  was  illegal,  it 
being  at  a  higher  valuation  of  the  property 
than  that  at  which  the  owner  had  returned  the 
same,  and  not  having  been  made  under  the  pro- 
visions of  section  1099  of  the  Civil  Code,  nor  in 
accordance  with  the  provisions  of  sections  1097 
and  1098,  the  court  erred  in  refusing  the  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {$  1230-1241 ;   Dec.  Dig.  f  608.*] 

Error  from  Superior  Court,  Towns  Coun- 
ty;   J.  B.  Jones,  Judga 

Suit  by  the  Shippen  Bros.  Luniber  Com- 
pany against  A.  L.  Adams,  sheriff,  and  oth- 
ers. From  a  judgment  denying  an  injunc- 
tion, plaintiff  brings  error.    Reversed. 

Thos.  A.  Brqwn,  of  Blue  Ridge,  for  plain- 
tiff in  error.  McMillan  &  Erwtn,  of  Clarkes- 
vUle,  for  defendants  in  error. 

BECK,  J.  The  plaintiff  filed  its  petition 
seeking  to  enjoin  the  enforcement  of  a  tax 
fl.  fa.  issued  by  the  tax  collector  of  Towns 
county  for  the  sum  of  $158.18,  for  state 
and  county  taxes  npon  plaintiff's  lands  locat- 
ed in  the  county  for  the  year  1912.  Plaintiff 
had  made  a  return  of  its  lands  for  taxation 
at  a  stated  valuation,  but  the  tax  receiver 
had  rejected  its  returns  and  assessed  its 
lands,  under  a  general  recommendation  of 
the  grand  juiy  of  the  county  for  the  fall 
term,  1911,  at  an  increased  valuation.  The  in- 
junction was  refused,  and  plaintiff  excepted. 

Plaintiff  showed  a  tender  of  the  taxes  duo 
upon  the  valuation  of  the  lands  as  returned 
by  the  owner,  but  contends  that  the  assess- 
ment of  taxes  ui)on  the  basis  of  the  assess- 
ment made  by  the  tax  receiver  was  illegal. 
Whether  or  not  this  contrition  is  correct 
depends  upon  whether  the  grand  jury,  at  the 
faU  term  of  the  superior  court,  upon  inspec- 
tion of  the  tax  returns,  had  assessed  the  val- 
ue of  petitioner's  property  in  accordance 
with  the  provisions  of  section  1098  of  the  Civ- 
il Code,  or,  if  they  had  not  done  so,  had  the 
tax  receiver  himself,  under  the  provisions 
of  section  1097  of  the  Civil  Code,  after  scru- 
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tlnlzing  the  return  of  the  taxpayer,  found 
the  property  embraced  in  the  return  returned 
below  its  value,  and  thereupoQ,  within  30 
days,  assessed  the  value  of  the  property,  and 
given  notice  in  terms  of  the  statute  as  con- 
tained in  section  1098  of  the  Civil  Code?  The 
grand  Jury  at  the  fall  term  of  the  superior 
court  made  the  following  recommendation, 
after  setting  forth  that  they  had  examined 
the  tax  digest  and  had  found  that  certain 
farm  lands  had  been  given  in  at  less  than  $2 
per  acre:  **We  recommend  that  no  wild 
land  be  received  in  future  for  less  than  |3 
per  acre,  and  that  no  farm  lands  be  received 
for  less  than  $3  per  acre,  nor  for  less  than 
their  market  value."  Such  a  recommenda- 
tion as  this  did  not  amount  to  an  assessment 
of  the  property  in  accordance  with  the  pro- 
visions of  section  109S  of  the  Civil  Code. 
Compliance  with  that  section  would  require 
that  the  grand  jury  should  at  least  designate 
the  owner  of  the  lands  and  state  the  valua- 
tion at  which  they  assessed  the  same,  and 
the  mere  general  recommendation  that  re- 
turns of  lands  at  less  than  certain  valuations 
shall  not  be  received  does  not  carry  out  the 
provisions  of  the  code  section  last  referred  to. 
Under  the  evidence  in  the  record,  the  court 
would  have  been  authorized  to  find  that  the 
tax  receiver  had  assessed  the  value  of  the 
lands  in  question  here  under  the  provisions 
of  section  1097  of  the  Civil  Code,  which  pro- 
vides that:  *'Each  return  shall  be  scrutiniz- 
ed carefully  by  the  tax  receiver,  and  if  in 
his  judgment  he  shall  find  the  property  em- 
braced in  the  return,  or  any  portion  of  it, 
returned  below  its  value,  he  shall  assess  the 
value  at  once  or  within  thirty  days  there- 
after." But  in  order  to  make  tbe  assessment 
by  the  tax  receiver  valid  and  the  basis  for 
taxation,  it  should  appear  that,  where  the 
assessment  was  not  made  immediately  upon 
receipt  of  the  returns,  but  at  some  subsequent 
time  within  30  days  thereafter,  as  was  the 
case  here,  notice  was  given  as  provided  in 
section  1098,  which  reads:  "If  such  assess- 
ment is  not  made  by  the  receiver  instanter, 
he  shall  give  the  taxpayer  notice  of  his  as- 
sessment" Now  there  is  in  the  evidence 
a  general  statement  made  by  the  tax  receiv- 
er that  he  did  give  notice;  but,  when  that 
statement  is  considered  in  connection  with 
the  other  evidence  in  the  case,  it  clearly  ap- 
pears that  the  only  notice  given  was  that  of 
an  assessment  made  under  the  recommenda- 
tion of  the  grand  jury,  which  we  have  set 
forth  above,  and  not  an  assessment  made  by 
the  tax  receiver  himself  in  the  exercise  of 
his  judgment,  after  scrutinizing  the  return 
of  the  taxpayer.  Consequently  there  had 
been  no  valid  assessment  of  the  value  of 
the  taxpayer's  property  by  the  grand  Jury 
(w'hich  was  to  be  the  guide  of  the  tax  receiv- 
er and  his  authority  for  assessing  the  prop- 
erty at  an  increased  valuation),  and  no  as- 
sessment by  the  tax  receiver  under  the  pro- 


visions of  section  1097,  of  which  the  tax- 
payer had  notice.  The  assessment  of  taxes, 
therefore,  at  the  increased  valuation  was  il- 
legal, and  the  court  erred  in  not  so  holding 
and  granting  the  injunction. 

Judgment  reversed.    All  the  Justices  con 
cur. 

a41  Oa.  823) 

HARRELL  et  al.  v.  TOWN  OF  WHIGHAM. 
(Supreme  Court  of  Georgia.     Feb.  18»   1914.) 

(Byllahua  hy  the  Court,) 

X    MuiaCIFAX«  COBPOBATIONS  ({  918*)— BONDS 

— Blkction— Reoistbation. 

The  charter  of  the  town  of  Whigham  con- 
fers on  the  mayor  and  council  of  that  munici- 
pality the  authoritv  to  pass  an  ordinance  pro- 
viding for  the  registration  of  qualified  voters 
so  as  to  entitle  them  to  vote  at  an  election 
for  the  purpose  of  determining  the  question  of 
whether  the  town  shall  issue  bonds  for  certain 
municipal  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {§  1019-1923;  Dec 
Dig.  §  918.  ♦! 

2.  Municipal  Cobpobations  ({  917*)— Bonds 
— Pboceedinqs  to  Validatb— Bxtbden  of 
Pboof. 

Where  statutory  proceedings  are  brought 
for  the  purpose  of  vahdating  municipal  bonds, 
under  Civil  Code  1910,  §  445  et  seq.,  and  are 
contested  by  citisens  who  become  parties  there- 
to and  deny  the  truth  of  the  substantial  allega- 
tions of  the  petition,  the  burden  is  on  the  state, 
acting  through  its  solicitor  general,  to  prove  the 
material  facts  wfaidi  are  requisite  to  obtain  val- 
idation ;  and,  where  there  is  a  total  absence  of 
such  proof,  it  is  error  for  the  court  to  render 
judgment  validating  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §S  l9ld-1918,  1941; 
Dec.  Dig.  I  917.*] 

8.  Municipal  Cobpobations  (S  917*)— Bonds 

— Pboceedinos  to   Validate- Bubden    of 

Pboof. 

The  ruling  made  in  the  preceding  head- 
note  is  applicable  where  the  petition  filed  by 
the  solicitor  general  alleges  sufficient  facts  to 
warrant  validation  of  the  bonds,  and  the  an- 
swer filed  by  the  municipality  admits  the  facts 
alleged. 

(a)  The  decisions  in  the  cases  of  E^ping  v. 
Columbus,  117  Ga.  263.  43  S.  E.  803,  and 
Spencer  v.  ClarkesviUe,  129  Ga.  627,  59  S.  £. 
274,  have  been  reviewed,  and,  in  so  far  as  they 
conflict  herewith,  are  overruled. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §{  1913-1918,  1941; 
Dec.  Dig.  S  917.*] 

Error  from  Superior  Court,  Grady  County; 
Frank  Park,  Judge. 

Application  by  the  Town  of  Whigham  to 
validate  certain  bonds  and  A.  Harrelltand 
others  contest  From  the  Judgment,  contest- 
ants bring  error.    Reversed. 

8.  P.  Cain,  of  Whigham,  and  W.  J.  Willie, 
of  Cairo,  for  plaintiffs  in  error.  R.  R.  Ter- 
rell, of  Whigham,  and  R.  C.  Bell,  of  Cairo, 
for  defendant  in  error. 

-  HILL,  J.  The  plaintiffs  in  error,  as  con- 
testants in  an  application  to  validate  certain 
bonds  of  the  town  of  AVhlgham,  except  to 
the  order  of  the  court  below  validating  the 


*For  other  cases  see  same  topic  and  Bection  NUMBBR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexas 
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bonds.  Two  controlling  questions  are  raised 
by  the  record  for  decision:  (1)  Does  the 
charter  of  the  town  of  Whigham  confer  on 
the  mayor  and  council  the  authority  to  pass 
an  ordinance  providing  for  the  registration 
of  qualified  voters  so  as  to  entitle  them  to 
vote  at  an  election  for  the  purpose  of  de- 
termining the  question  whether  the  town 
shall  Issue  bonds  for  certain  municipal  pur- 
poses? (2)  On  whom  Is  the  burden  of  proof, 
in  cases  brought  fbr  the  purpose  of  validat- 
ing bonds  under  Civil  Code,  i  445  et  seq? 

[1]  1,  By  the  charter  of  the  town  of  Whig- 
ham  (Acts  1896,  p.  261,  §  5),  it  Is  provided: 
"That  all  voters  at  any  and  all  elections 
shall  be  qualified,  provided  by  paragraph 
three  of  this  charter,  and  have  in  addi- 
tion thereto  complied  with  all  ordinances  of 
registration  that  said  mayor  and  council- 
men  may  provide  for  registration  of  voters." 
Section  3  of  the  act  provides:  "That  all 
male  Inhabitants  who  have  attained  the  full 
age  of  twenty-one  years  and  have  been  a 
resident  of  the  town  for  twelve  months  Just 
preceding  the  election  and  have  paid  all  du- 
ties, taxes,  fines,  and  forfeitures  due  said 
town  shall  be  deemed  and  held  eligible  to 
hold  any  oflSce  in  said  town  and  that  no 
person  shall  hold  more  than  one  office  at  any 
one  time.'*  These  portions  of  the  charter 
were  unskiUfuUy  drawn,  but  the  two  sec- 
tions, when  read  together,  make  it  reason* 
ably  clear  that  the  Legislature  had  In  mind 
and  intended  to  do  two  things:  (A)  To  con- 
fer upon  the  mayor  and  council  of  the  town 
of  Whigham  the  power  and  authority  to 
pass  ordinances  for  the  registration  of  quail- 
fled  voters;  and  (B)  to  prescribe  who  of  the 
male  inhabitants  of  the  town  should  be  qual- 
ified to  vote  *'at  any  and  all  elections"  in 
the  town.  In  pursuance  of  this  charter  pro- 
vision, the  mayor  and  council  did  pass  an 
ordinance,  reciting  "that  all  male  persons 
who  have  attained  the  full  age  of  twenty- 
one  years  old,  and  have  been  bona  fide  citi- 
zens of  the  town  of  Whigham  twelve  months 
prior  to*  all  elections,  and  have  paid  all  du- 
ties, taxes,  fines,  and  forfeitures  due  the 
town,  shall  register  their  names,  occupa- 
tion, and  age,  with  the  derk  of  the  council 
each  year  upon  a  book  showing  the  same 
prior  to  August  1st,  1913,  and  each  year 
thereafter,  shall  be  held  to  be  legal  voters 
at  any  and  all  elections,"  etc.  It  was  fur- 
ther provided  that  "the  managers  of  any 
and  all  elections  shall  be  governed  by  the 
certified  list  of  registered  voters,  and  shall 
allow  no  one  to  vote  whose  name  does  not 
appear  upon  said  certified  list  of  voters," 
etc.  It  will  be  observed  that  section  3  of 
the  act  of  1896  provides  who  shall  be  eligi- 
ble to  hold  any  "office"  in  the  town  of  Whig- 
ham, and  section  6  of  the  act  evidently  in- 
tended to  apply  the  same  qualifications  to 
**voter8"  as  were  required  of  those  who  held 
ofiace;  and  while,  as  stated  above,  the  act  is 
not  skillfully  drawn,  this  was  the  evident 
piiri)08e  of  the  Legislature,  and  the  mayor 


and  council  of  the  town  have  so  construed 
it,  and  we  think  correctly.  The  ordinance 
is  in  substantially  the  same  language  as  sec- 
tion 3  of  the  charter,  which  provides  for 
the  qualification  of  those  who  can  hold  office 
in  the  town  of  Whigham.  We  think,  there- 
fore, that,  construing  the  two  paragraphs 
of  the  charter  together,  they  are  not  so 
vague  and  indefinite  as  to  make  them  void 
for  uncertainty,  and  that  the  language  of 
the  charter  Is  broad  enough  to  cover  "all 
elections"  held  within  the  municipality, 
whether  such  elections  are  strictly  "munici- 
pal elections"  or  not  The  language  Is  broad 
enough  to  cover  such  bond  elections  as  the 
one  under  review.  The  language  of  the 
charter  under  review  is  much  broader  than 
that  used  in  the  cases  of  Carver  v.  City  of 
Dawson,  99  Ga.  7,  25  S.  E.  832,  and  City 
of  Thomasville  v.  Thomasville  Electric  Light 
Co.,  122  Ga.  399,  60  S.  E.  169,  and  other  cas- 
es cited  therein.  In  the  Carver  Case  it  was 
held  that  a  clause  in  the  charter  of  the  city 
of  Dawson  which  provided  for  "the  registra- 
tion of  all  voters  in  said  city,"  should  not 
be  exercised  with  reference  to  any  elections 
except  for  municipal  officers  of  the  city. 
And  in  the  Thomasville  Case,  where  the 
charter  provided  that  no  person  who  is  not 
registered  should  be  permitted  to  vote  at 
any  election,  it  was  held  that  "there  is  no 
provision  for  registration  for  any  other  elec- 
tion than  the  annual  election  for  municipal 
officers."  In  the  instant  case  the  charter 
provides  that  "all  voters  at  any  and  all 
elections  shall  be  qualified,"  etc.  This  lan- 
guage is  broad  enough  to  cover  an  election 
held  within  the  municipality  to  determine 
whether  bonds  should  issue  for  municipal 
purposes. 

[2]  2.  The  next  question  which  arises  Is 
whether  the  presiding  Judge  erred,  under  the 
pleadings  and  evidence  l^efore  him,  in  grant- 
ing an  order  validating  the  bonds.  The  stat- 
ute requires  that  the  solicitor  general  shall 
file  a  petition  setting  forth  certain  facts, 
and  that  the  presiding  Judge  shall,  within  the 
time  prescribed  by  his  order,  proceed  to 
hear  and  determine  the  questions  of  law  and 
of  fact  in  the  case  and  render  Judgment 
thereon.  It  also  authorizes  any  citizen  of  the 
state  of  Georgia,  resident  in  the  county,  mu- 
nicipality, or  division  desiring  to  issue  the 
bonds,  to  become  a  party  to  the  proceedings 
and  contest  the  validation  sought  Civil 
Code,  i§  445^447.  The  Judgment  of  validation 
is  declared  to  be  conclusive.  |  448.  It  will 
thus  be  seen  that  very  important  rights,  not 
merely  of  the  municipal  corporation  as  such, 
but  of  the  citizens  and  taxpayers  thereof,  are 
involved  in  this  proceeding,  and  are  sought 
to  be  foreclosed  by  the  Judgment  rendered. 
A  grave  duty  and  responsibility  were  placed 
upon  the  Judge  of  the  superior  court  Such 
proceedings  do  not  stand  like  a  case  between 
two  private  parties,  but  they  will  affect  |h» 
rights  and  interests  of  many  citizens  and 
taxpayers.    The  Judge  should  therefore  not 


1012 


80  SOUTHKASTBRlf  BEPOBTEB 


(Ga. 


validate  bonds  as  a  mere  matter  of  course, 
but  should  see  to  it  that  the  law  is  complied 
with  before  a  debt  is  saddled  upon  the  tax- 
payer. It  is  not  necessary  for  us  to  deter- 
mine in  this  case  whether  in  any  event,  where 
a  municipality  desires  to  issue  bonds  and 
admits  that  it  is  issuing  them  legally,  this 
would  be  sufficient  to  authorize  a  valida- 
tion in  the  absence  of  proof,  where  citizens 
do  not  become  parties;  but  where  citizens 
do  become  parties  to  the  proceeding,  they 
undoubtedly  have  the  rights  of  all  other 
parties  thereto.  If  the  petition  of  the  solici- 
tor general  has  alleged  the  facts  required 
by  the  statute,  and  citizens  are  made  parties 
for  the  purpose  of  contesting  the  validation 
of  the  bonds,  necessarily  they  stand  as  quasi 
defendants.  When  they  deny  the  substantial 
allegations  of  the  petition  of  the  solicitor 
general,  this  places  upon  him  the  burden  of 
proving  such  allegations.  In  certain  cases, 
where  citizens  who  have  become  parties  raise 
objections  which  do  not  appear  in  the  plead- 
ings between  the  solicitor  general  and  the 
municipality,  but  which  depend  for  their  sup- 
port upon  aliunde  evidence,  the  burden  of 
sustaining  such  allegations  is  upon  the  citi- 
zens alleging  them.  Spencer  v.  City  of 
Clarkesville,  129  Ga.  62T,  59  S.  E.  274.  This 
may  be  analogized  to  the  affirmative  pleading 
of  a  defendant  in  an  ordinary  action  at  law. 
In  ordinary  lawsuits,  an  allegation  by  the 
plaintiff  and  a  denial  by  the  defendant  puts 
the  burden  upon  the  plaintiff.  If  the  defend- 
ant sets  up  an  additional  affirmative  plea,  as 
to  it  the  burden  is  upon  him.  So  in  a  pro- 
ceeding to  validate  bonds,  where  the  solicitor 
general,  in  the  name  of  the  state,  alleges  cer- 
tain necessary  facts,  and  these  are  denied, 
the  burden  is  upon  him  to  prove  the  facts 
essential  to  the  Issuance  of  the  bonds.  The 
sustaining  of  other  affirmative  defenses  or 
objections  may  rest  upon  the  party  raising 
them. 

[3]  The  mere  fact  that  the  municipal  cor- 
poration— ^whlch  is  the  real  moving  party  in 
the  issuance  of  bonds,  and  which  is  recog- 
nized by  the  state  as  being  the  party  desir- 
ing to  issue  them — ^makes  admissions  in  its 
answer  that  it  is  doing  so  legally  canYiot 
operate  as  evidence  against  citizens  who  have 
become  parties,  and  who  deny  the  allegations 
of  the  petition. 

In  the  case  before  us,  the  solicitor  general, 
in  the  name  of  the  state,  filed  a  petition  mak- 
ing certain  allegations  in  regard  to  the  steps 
taken  preceding  the  proceedings  to  validate 
the  bonds.  Citizens  became  parties,  and  de- 
nied the  truth  of  the  substantial  allegations 
thus  made.  This  placed  upon  the  state,  rep- 
resented by  the  solicitor  general,  the  burden 
of  proving  the  material  allegations  necessary 
to  obtain  a  judgment  of  validation.  In  other 
words,  it  placed  upon  him  the  burden  of 
making  out  his  case,  when  it  was  alleged  on 
the  one  hand  and  denied  on  the  other.  He 
entirely  failed  to  do  so,  and  introduced  no 


evidence  of  the  correctness  of  the  allegations 
that  the  proper  steps  had  been  taken  for  the 
issuance  of  the  bonds  in  order  to  authorize 
validation.  This  being  true,  he  failed  to 
make  out  any  case  for  validation — ^at  least, 
as  against  the  contestants;  and  the  entering 
of  a  judgment  of  validation  was  consequently 
erroneous.  Under  this  state  of  facts,  we  do 
not  deem  it  necessary  to  go  further  and  refer 
to  the  evidence  introduced  by  the  contestants, 
or  to  refer  to  the  point  made  as  to  the  order 
continuing  the  hearing  and  requiring  further 
notice  to  be  given.  As  no  case  was  made  on 
behalf  of  the  state,  through  its  solicitor  gen- 
eral, by  the  introduction  of  evidence,  it  was 
plainly  error  to  enter  a  judgment  declaring, 
in  effect,  that  a  case  for  validation  had  been 
made;  and  it  Is  unnecessary  to  discuss  other 
questions. 

The  decisions  In  the  cases  of  E^ping  r. 
Columbus,  117  Ga.  263,  43  S.  E.  803,  and 
Spencer  y.  Clarkesville,  supra,  have  been  re- 
viewed by  us,  and  are  overruled,  in  so  far  as 
they  conflict  with  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(141  Ga.  ni) 
KENNEDY  v.   STATE. 
(Supreme  Court  of  Georgia.     Feb.  18,    1914.) 

(SyllahuB  hy  the  Court.) 

Cbucinal  Law  (S  126*)— Ohanob  or  Ventts 
—Grounds. 

Under  the  facts  of  the  case,  the  presiding 
judge  erred  in  refusing  to  grant,  upon  petition, 
a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  243 ;   Dec  Dig.  S  126.*] 

Evans,  P.  J.,  and  Beck,  J.,  dissenting. 

Error  from  Superior  Gourt»  Emanuel  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Lee  Kennedy  was  indicted  for  murder, 
and,  from  refusal  to  grant  change  of  venue, 
he  brings  error.    Reversed. 

Lee  Kennedy,  against  whom  an  indictment 
for  the  offense  of  murder  had  been  returned 
by  the  grand  Jury  of  Emanuel  county,  pre- 
sented a  petition  to  the  judge  of  the  superior 
court  in  the  circuit  which  embraces  that 
county,  praying  for  a  change  of  venue  to 
some  other  county,  on  the  ground  of  exist- 
ing danger  of  mob  violence  and  Isruching  of 
the  accused.  A  hearing  was  had  in  cham- 
bers, and,  in  support  of  the  petition,  two  af- 
fidavits were  submitted.  They  were  executed 
on  the  day  when  the  petition  was  presented. 
After  consideration  of  the  application  and 
evidence,  tlie  judge  entered  an  order  refus- 
ing to  grant  the  change  of  venue.  A  bill  of 
exceptions  was  sued  out,  assigning  error  on 
this  judgment.  The  petition  was  verified  by 
O.  A.  Kennedy.  The  allegations  were  to  the 
following  effect:  Maud  Kennedy,  the  wife 
of  the  petitioner,  was  wounded  October  25, 
1918.  On  the  following  day  petitioner  was 
arrested  for  the  crime  and  lodged  in  the  com- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Piff.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Inde: 
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mon  Jail  of  the  county.  There  were  iimnedi- 
ate  threats  to  lynch  him,  and  on  the  night 
of  the  26th  a  nomber  of  infuriated  citizens 
threatened  to  mob  him,  and  they  were  pre- 
vented from  doing  so  only  by  the  energetic 
action  of  the  sheriff.  In  consequence  of  the 
inflamed  state  of  the  public  mind  and  the 
danger  of  his  being  lynched,  the  petitioner 
was,  on  November  16th,  tali^en  to  the  com- 
mon jail  of  Chatham  county  for  safe-i^eeping 
and  protection,  and  is  still  being  confined 
there.  On  November  20th  the  wife  died,  and 
since  her  death  the  public  mind  of  the  coun- 
ty has  become  greatly  inflanied  against  i>eti- 
tloner.  An  indictment  was  returned  Janu- 
ary 13, 1914,  charging  him  with  murder.  The 
danger  of  his  being  lynched  and  of  mob  vio- 
lence upon  him  still  exists,  if  he  should  be 
brought  back  to  the  coimty  for  trial. 

One  of  the  two  affidavits  referred  to  was 
made  by  O.  A.  Kennedy,  the  brother  of  the 
accused,  who  deposed,  in  substance,  as  fol- 
lows: On  October  26,  1913,  the  day  after  it 
was  alleged  that  the  accused  shot  his  wife 
and  struck  her  with  a  gun,  the  affiant  visited 
the  accused  and  saw  him  at  his  home  In 
fiitoanuel  county.  The  wife  was  then  living, 
and  continued  to  live  until  November  20, 
1913.  A  considerable  crowd  was  gathered  at 
the  home  of  the  accused  at  the  time,  of  the 
visit  of  the  affiant  On  that  occasion  the  af- 
fiant heard  threats  on  all  hands  by  members 
of  the  crowd  to  lynch  the  accused  because 
he  had  shot  his  wife.  These  threats  were 
generally  made  within  the  presence  and  hear- 
ing' of  the  affiant,  although  it  was  known 
that  he  was  the  brother  of  the  accused.  On 
or  about  November  16,  1913,  and  before  the 
death  of  the  wife,  the  accused  was,  by  action 
of  the  proper  authorities  of  Emanuel  county, 
removed  from  the  common  Jail  of  that  county 
to  the  common  Jail  of  Chatham  county,  for 
fear  that  he  would  be  lynched  if  his  wife 
should  die;  and  he  has  ever  since  been  con- 
fined in  the  common  Jail  of  Chatham  county, 
for  fear  that  he  would  be  lynched  if  brought 
back  to  Emanuel  county.  The  affiant  has 
been  in  Emanuel  county  "off  and  on"  since 
November  16,  1913.  He  found  the  public 
mind  of  the  county  greatly  excited  and  in- 
flamed against  the  accused.  He  spent  Mon- 
day, Tuesday,  and  Wednesday  of  the  week 
preceding  the  applications  in  Swainsboro, 
the  county  site,  and  in  the  county,  for  the 
purpose  of  sounding  the  public  sentiment,  to 
ascertain  if  it  would  be  safe  for  the  accused 
to  be  brought  back  to  the  county  for  trial 
during  the  succeeding  week.  He  found  the 
public  mind  still  greatly  inflamed  against 
the  accused,  and  he  found  a  great  majority 
of  those  with  whom  he  talked  to  be  of  the 
opinion  that  it  was  unsafe  and  dangerous  for 
the  accused  to  be  brought  back  to  that  coun- 
ty for  trial.  The  people  with  whom  he  talk- 
ed were  residents  of  the  county,  and  well  ac- 
quainted with  the  people  and  public  senti- 
ment of  the  county.  Affiant  is  of  the  opin- 
ion, from  his  knowledge  of  the  public  senti- 


ment in  the  county,  that  the  accused  would 
be  in  danger  of  lynching  or  mob  violence  if 
he  were  brought  back  to  that  county  for  trial. 
He  has  been  informed  by  the  sheriff  that  the 
latter  was  called  up  by  telephone,  on  Octo- 
ber 26, 1913,  by  persons  "preferring"  (prepar- 
ing?) to  go  to  Swainsboro  that  night  to  lynch 
the  accused,  although  his  wife  was  not  then 
dead,  and  that  the  accused  was  then  prevent- 
ed from  being  lynched  or  mobbed  only  by 
the  reply  of  the  sheriff  that  he  had  pl^ity 
of  men  and  intended  to  protect  the  prisoner, 
and  that  the  mob  would  have  to  kill  him  and 
his  assistants  before  they  would  lynch  the 
accused. 

The  other  affidavit,  made  by  William  Fair- 
doth,  was,  in  substance,  as  follows:  He  was 
born  and  reared  in  Bmanuel  county,  and  is 
well  acquainted  with  the  people  and  public 
sentiment  of  the  county.  On  October  26, 1913, 
the  day  after  the  accused  is  alleged  to  have 
shot  his  wife,  the  affiant  visited  him  at  his 
home.  He  found  the  t>ublic  mind  greatly  in- 
flamed against  the  accused.  Some  of  the 
crowd  gathered  at  the  home  of  the  latter 
were  angry  and  threatening.  On  October 
26th,  before  the  death  of  his  wife,  the  ac- 
cused was  taken  to  the  Jail  at  Swainsboro. 
The  affiant  was  informed  by  reliable  resi- 
dents of  the  county  on  that  date,  while  the 
affiant  was  at  the  home  of  the  accused,  that 
a  mob  was  then  being  formed  to  lynch  the 
accused.  On  or  about  November  16,  1913, 
nearly  a  month  after  the  wife  was  shot,  the 
accused  was  removed  by  the  proper  authori- 
ties of  the  county  from  the  common  Jail  of 
Emanuel  county  to  that  of  Chatham  county, 
for  his  safety,  and  for  the  purpose  of  pre- 
venting his  being  lynched,  and  to  protect  him 
from  mob  violence.  He  was  so  removed  be- 
fore the  death  of  bis  wife  because  of  the  well- 
grounded  fear  that  he  would  be  lynched  when 
she  died.  The  affiant  has  visited  the  county 
of  Emanuel  frequently  since  October  26, 1913, 
and  was  in  that  county  during  most  of  the 
week  when  the  petition  was  presented.  He 
sounded  public  sentiment  of  the  county  in 
regard  to  the  accused.  He  found  the  public 
sentiment  still  greatly  inflamed  against  the 
accused,  and  was  advised  by  reputable  citi- 
zens of  the  county  that  the  accused  would  be 
in  danger  of  lynching  and  mob  violence  if 
brought  back  for  trial.  In  the  affiant's  opin- 
ion, founded  on  thorough  and  painstaking  in- 
vestigation, the  accused  will  be  in  danger  of 
mob  violence  if  brought  back  into  the  county. 
The  affiant  has  been  informed  by  the  prosecu- 
tor in  the  case  that  he  was  afraid  that  the  ac- 
cused would  be  subject  to  mob  violence  for 
the  offense.  The  affiant  proposed  to  the 
prosecutor  to  permit  the  accused  to  submit 
to  a  verdict  of  guilty,  with  a  recommendation 
to  life  imprisonment.  The  prosecutor  told 
the  affiant  that  the  former  did  not  want  the 
accused  hung,  but  that  he  could  not  consent 
to  the  verdict  suggested*  because  of  the  cojarse 
he  (the  prosecutor)  took  on  the  night  of  the 
day  his  daughter,  the  deceased,  was  shot  and 
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the  next  day,  when  he  appealed  to  the  crowd 
not  to  do  violence  to  the  accused,  bnt  to  let 
the  law  take  its  course;  and  that  he  feared 
violence  if  he  consented  to  such  verdict 

Hlnes  &  Jordan,  of  Atlanta,  and  Ghas.  S. 
Clazton,  of  Wrightsville,  for  plaintifT  in  er- 
ror. R.  Lee  Moore,  Sol.  Gen.,  of  Statesboro, 
for  the  State. 

ATKINSON,  J.  The  proceeding  for  change 
of  venue  was  instituted  under  the  provtslons 
of  the  act  approved  August  21,  1911  (Acts 
1911,  p.  74),  relating  to  the  change  of  venue 
in  criminal  cases.  Prior  to  the  approval  of 
this  act,  another  had  been  enacted  on  the 
same  subject  (Acts  1895,  p.  70).  Penal  Ck>de, 
I  964  et  seq.  In  the  act  of  1895  is  it  provided 
that  the  defendant  in  any  criminal  case  in  the 
superior  court  may  move  by  a  petition  In 
writing  for  a  change  of  venue,  "whenever  in 
his  judgment  an  Impartial  Jury  cannot  be 
obtained  in  the  county'  where  the  crime  was 
committed*';  and,  if,  from  the  evidence  sub- 
mitted, the  court  shall  be  satisfied  that  an 
impartial  jury  cannot  be  obtained  to  try  the 
case,  the  judge  shall  transfer  it  for  trial  to 
some  other  county,  to  be  selected  in  a  man- 
ner specified.  It  will  be  noted  that  the 
change  of  venue  thus  provided  for  relates 
only  to.  the  obtalnment  of  an  impartial  jury 
to  try  the  accused.  The  act  of  1911  Is  amend- 
atory of  that  of  1895,  and  provides  for  an  ad- 
ditional ground  for  the  change  of  venue  in 
criminal  cases.  It  was, so  construed  in  the 
case  of  Ck)leman  v.  Greorge,  140  Ga.  619,  79 
8.  E.  543.  The  amending  act,  which  relates 
to  the  new  or  additional  ground  for  change  of 
venue  in  criminal  cases,  is,  in  part,  as  fol- 
lows: "It  shall  be  lawful  for  the  judge  of  the 
superior  court  of  the  circuit  in  which  a 
crime  is  alleged  to  have  been  committed  to 
change  the  venue  for  the  trial  of  said  case,  on 
his  own  motion,  with  or  without  petition, 
whenever,  in  his  judgment,  the  accused  party 
will  be  lynched,  or  there  is  danger  of  violence 
being  attempted  to  be  committed  on  said  ac- 
cused, if  carried  back,  or  allowed  to  remain, 
in  the  county  where  the  crime  is  alleged  to 
have  been  committed.  And  if  a  motion  by 
petition  shall  be  made  by  the  accused  for  a 
change  of  venue,  said  judge  shall  hear  the 
same  at  chambers,  with  or  without  the  pres- 
ence of  the  accused,  at  such  time  and  place 
in  the  state  as  he  may  direct  And  if  the 
evidence  submitted  shall  reasonably  show 
that  there  is  a  probability  of  danger  of 
lynching,  or  other  violence,  then  it  shall  be 
mandatory  on  said  judge  to  change  the  venue 
to  such  county  in  the  state  as  in  his  judg- 
ment, will  avoid  such  lynching."  It  thus  ap- 
pears that  before  amendment  the  statute 
looked  only  to  the  obtalnment  of  an  im- 
partial jury,  and  that  after  amendment  it  al- 
so regarded  the  personal  safety  of  the  accus- 
ed and  the  orderly  enforcement  of  the  law. 
Why  should  the  Legislature  provide  this  ad- 
ditional ground  for  the  change  of  venue? 


It  is  matter  of  history  and  common  knowl- 
edge that,  in  this  state,  as  well  as  elsewhere, 
lynchings  occur,  and  that  the  defendant  in 
criminal  cases  Is  subject  to  violence  or  put  in 
danger  of  violence.  At  times  the  militia  has 
been  called  out  to  preserve  order  and  to  pro- 
tect the  accused,  so  that  the  trial  of  a  citmi- 
nal  case  might  proceed.  There  was  at  times 
not  only  danger  of  violence  to  the  accused, 
but  also  danger  of  collisions  between  the 
militia  and  the  people.  The  use  of  the  mili- 
tary at  trials  in  the  courts,  the  irritation  in 
the  public  mind,  caused  by  the  magnitude  or 
the  enormity  of  the  crime,  the  danger  of  con- 
flicts, and  that  the  trial  would  not  always 
proceed  in  an  orderly  and  lawful  manner,  or 
that,  in  enforcing  the  law,  the  lives  of  others 
might  be  risked  or  sacrificed — ^all  appealed 
to  the  legislative  mind,  and  they  determined 
to  enact  a  remedy  which  would,  as  far  as 
practicable,  do  away  with  these  evils.  They 
were  unwilling  to  leave  the  law  as  it  stood 
before  the  amendment  to  the  general  de- 
termination of  the  judge  as  to  whether  a  fair 
and  impartial  jury  could  be  obtained.  They 
passed  this  additional  act  which  provided  for 
a  speedy,  direct,  and  eflTective  method  of 
changing  the  venue  of  the  trial,  if  the  accus- 
ed would  be  lynched,  or  if  there  was  danger 
of  violence  being  attempted  to  be  committed 
upon  him  if  carried  back  or  allowed  to  re^ 
main  in  the  county  where  the  crime  was  al- 
leged to  have  been  committed.  If  administer- 
ed properly  and  in  the  spirit  of  the  act,  it 
would,  in  a  large  measure,  avoid  the  dangers 
above  enumerated.  That  the  remedy  provid- 
ed might  be  efTectual,  the  legislators,  not  con- 
tent to  merely  say  that,  if  the  judge  of  the 
superior  court  was  of  the  opinion  that  a  fair 
trial  could  not  be  had,  he  might  or  should 
grant  a  change  of  venue,  declared  that,  under 
the  conditions  mentioned  in  the  amendatory 
part  of  the  above-quoted  act,  It  should  be 
mandatory  on  the  judge  of  the  superior  court 
to  change  the  venue.  This  did  not  merely  con- 
fer upon  him  the  power  or  discretionary 
right,  but  placed  upon  him  a  solenm  and 
mandatory  duty.  The  most  casual  reading  of 
this  law  will  show  the  imperative  nature 
of  the  duty  placed  upon  the  judge  of  the 
superior  court,  if  the  evidence  reasonably 
shows  that  there  is  a  probability  or  danger  of 
lynching  or  other  violence.  In  the  light  of 
this  law,  how  stands  the  case  before  us? 

If  the  i)etltion  and  the  affidavits  submitted 
in  support  thereof  do  not  reasonably  show 
on  their  face  that  there  is  a  probability  or 
danger  of  lynching  or  other  violence  to  the 
accused,  then  it  is  difiacult  to  conceive  of  a 
case  to  which  the  legislative  act  would  be  ap- 
plicable, and  it  might  be  declared  at  once  of 
no  effect  It  Is  useless  to  argue  the  ques- 
tion. The  reading  of  the  petition  and  the  af- 
fidavits presents  an  unanswerable  argument 
and  we  are  unable  to  i)erceive  how  any  one 
can  read  them  and  declare  that  on  their  face 
they  do  not  reasonably  show  a  danger  of 
lynching  or  other  violence.    It  is  only  neces- 
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sary  to  read  the  legislatiye  declaration  and 
then  read  these  papers  to  show  heyond  per- 
adventure  that  the  presiding  Judge  erred  in 
refusing,  upon  considering  them,  without 
more^  to  grant  the  change  of  venue  prayed* 
But  it  is  suggested  that  the  Judge  should 
have  heard  counter  affidavits  from  the  side  of 
the  state;  and  that,  while  it  Is  the  duty  of 
this  court  to  reverse  the  Judgment,  we  should 
send  It  back  for  another  hearing,  in  order 
that,  if  there  should  be  any  such  evidence,  it 
may  be  introduced.  There  is  not  the  faintest 
hint  in  this  record  that  there  were  any  con- 
flict in  facts,  or  that  there  was  any  conflicting 
evidence  to  be  introduced,  or  that  the  Judge 
desired  to  hear  or  consider  any  further  evi- 
dence in  order  to  reach  a  conclusion.  It  is 
contended  that  It  was  the  duty  of  the  Judge 
to  set  down  the  case  for  a  hearing ;  and,  as 
he  did  not  do  so,  this  court  should  remand 
the  case,  with  direction  that  such  hearing 
be  had. 

It  will  be  noticed,  in  the  excerpt  from  the 
act  of  the  Legislature  above  quoted,  that  two 
methods  of  procedure  are  provided  for.  In 
the  first  place,  the  Judge  may  of  his  own  mo- 
tion, and  "with  or  without  petition,"  grant  a 
change  of  venue.  The  second  is  for  a  setting 
down  and  hearing  at  chambers.  If  the  Judge 
may  grant  a  change  of  venue  **with  or  with- 
out i>etition,"  then,  under  the  act,  he  has 
power  to  grant  the  order  upon  the  petition 
being  presented.  To  say  that  he  has  power 
to  grant  it  but,  if  he  refuses,  the  accused  is 
without  remedy  would  be  to  destroy  the  act 
To  hold  that,  if  he  does  erroneously  refuse  to 
grant  a  change  of  venue  upon  uncontradicted 
evidence,  and  passes  a  final  order  to  that 
effect,  and  the  accused  excepts,  he  accom- 
plishes nothing  except  to  get  the  Judge  to 
set  down  the  case  for  a  hearing,  possibly 
with  the  addition  of  some  other  evidence 
raising  more  or  less  conflict,  would  be  of 
small  benefit  to  the  accused,  and  would 
little  comport  with  the  purpose  of  this  act 
This  proceeding  cannot  be  analogized  closely 
to  an  injunction  proceeding,  where  the  prop- 
erty rights  of  individuals  are  concerned,  and 
where  the  preserving  them  or  holding  them 
in  statu  quo  until  a  Jury  trial  is  a  matter 
of  consideration.  While  some  analogy  may 
be  drawn  between  the  two  proceedings,  they 
are  yet  quite  dissimilar.  The  purpose  of 
the  act  of  1911  was  to  avoid  lynching  or 
other  violence,  or  the  danger  thereof.  It  was 
a  provision  for  greater  certainty  in  uphold- 
ing the  integrity  and  majesty  of  law.  In  pro- 
viding for  the  administration  of  Justice,  the 
great  state  of  Georgia  has  declared  that  it 
should  be  done  in  a  Just  and  impartial  way, 
and  that  the  trial  should  be  removed  to  an- 
other venue,  wherever  it  was  reasonably 
shown  that  there  was  such  danger.  It  is  not 
a  mere  matter  of  Judicial  discretion,  as  in 
the  case  .of  an  injunction,  but  a  matter  of 
Btalutory  duty.  Where  time  and  opportunity 
and  the  circumstances  are  such  that  the 
judge  may  fairly   have  a  hearing  without 


causing  the  very  danger  sought  to  be  prevent- 
ed, he  can  do  so.  But  we  cannot  destroy  the 
efficacy  of  the  stem  mandate  of  this  act  by 
merely  holding  that  the  Judge  can  first  re- 
fuse a  change  of  venue  on  uncontradicted 
evidence  showing  its  necessity,  and  that  the 
only  effect  of  such  refusal,  upon  exception 
to  this  court  is  to  send  the  case  back  on  the 
possibility  that  he  may  hear  some  evidence 
adverse  to  the  change. 

No  point  was  made  in  the  bill  of  excep- 
tions or  the  record  that  the  court  did  not 
grant  a  rule  nisi  or  set  the  case  for  a  hear- 
ing. The  exception  was  that  he  did  pass  on 
the  uncontradicted  evidence  and  ruled  wrong- 
ly. The  exception  is  not  like  one  to  the  re- 
fusal to  grant  a  rule  nisi  or  the  like  in  ordi- 
nary dvil  cases.  The  act  is  one  to  meet 
emergencies  tot  the  purpose  of  saving  life 
and  insuring  a  fair  trial. 

The  solicitor  general  in  his  brief  made  a 
number  of  statements  of  facts  outside  of  the 
record,  which  cannot  of  course,  be  consid- 
ered. 

Upon  a  careful  consideration  of  the  entire 
matter,  the  majority  of  the  court  are  of  the 
opinion  that  the  Judgment  should  be  reversed, 
with  direction  to  the  presiding  Judge  to  grant 
the  change  of  venue. 

Judgment  reversed. 

EVANS,  P.  J.,  and  BECK,  J.  (dissenting). 
We  agree  with  the  opinion  of  the  majority  of 
the  court  that,  under  the  evidence,  a  change 
of  venue  should  have  been  granted,  but  we 
dissent  from  the  direction  given  to  the  case. 
It  is  our  opinion,  taking  into  consideration 
the  purposes  of  the  act  that  the  proper 
course  would  be  to  remand  the  case  with  the 
direction  that  a  new  hearing  be  had,  at 
which  opportunity  should  be  given  to  the 
solicitor  general  to  submit  proof  as  to  wheth- 
er the  fears  of  mob  violence  expressed  in  the 
petition  were  in  point  of  fact  reasonable. 
According  to  our  conception  of  the  act,  the 
Legislature  intended  to  provide  for  two  con- 
ditions: First  where  a  defendant  is  threaten- 
ed with  mob  violence,  and  the  Judge  from  a 
knowledge  of  the  local  situation,  has  a  rea- 
sonable apprehension  of  mob  violence,  it  is 
his  duty,  whether  a  petition  is  filed  or  not 
to  grant  a  change  of  venue;  that  is  to  say, 
if  the  Judge,  from  information  which  he  has, 
is  of  the  opinion  that  such  an  emergent  con- 
dition exists  that  the  prisoner  will  be  lynched 
or  suffer  other  violence,  it  would  be  his  duty 
to  grant  a  change  of  venue  without  hearing 
any  evidence.  On  the  other  hand,  if  his  in- 
formation be  of  such  a  character  as  to  be  In- 
sufficient to  oreate  a  reasonable  apprehension 
of  danger  of  mob  violence  against  the  prison- 
er, he  should  fix  a  time  and  place  for  hear- 
ing, in  order  that  the  prisoner  and  the  prose- 
cution may  submit  evidence  on  that  subject 
The  act  refers  to  an  interlocutory  hearing. 
A  Judicial  hearing  can  only  be  had  when 
both  sides  to  the  controversy  are  given  an 
opportunity  to  be  heard.    It  is  the  necessary 
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implication  of  the  act  that,  when  the  court 
determines  that  a  hearing  is  necessary,  both 
sides  should  be  allowed  to  submit  testimony. 
Id  the  Instant  case  the  court  rendered  judg- 
ment upon  an  ex  parte  hearing.  That  Judg- 
ment is  erroneous.  Most  probably  the  court 
considered  the  evidence  insufficient  to  show 
a  reasonable  apprehension  of  mob  violence, 
inasmuch  as  the  only  proof  offered  in  sup- 
port of  the  petition  consisted  of  two  affida- 
vits, in  which  the  affiant's  asservations  of 
threats  against  the  prisoner  were  not  specific, 
but  of  the  most  general  character.  Such 
threats  were  alleged  to  have  been  made  on 
the  day  the  prisoner  shot  his  wif&  He  had 
been  incarcerated  in  the  local  Jail  for  20  days 
after  such  threats  were  made,  and  during 
this  time  no  effort  was  made  to  carry  them 
into  effect  Under  these  circumstances,  the 
case  should  be  remanded  for  an  immediate 
hearing,  in  order  that  the  judge  might  gain  at 
such  hearing  more  full  and  accurate  informa- 
tion as  to  the  real  state  of  public  sentiment 
towards  the  prisoner's  safety,  in  the  event 
that  he  be  brought  back  to  the  county  for 
triai 


(141  Oa.  248) 

FRANK  V.  STATEl 

(Supremtr  Court  of  Georgia.     Feb.  17,  1014.) 

(Syllabus  ly  the  Court.) 

1.  HouiciBK  (§§  174,  338*)— Habiclxbs  Ebbok 
—Admission  of  Evidencs. 

On  the  trial  of  one  accused  of  the  murder 
of  a'  young  girl  in  a  factory  building,  of  which 
he  was  the  superinteDdent,  where  arcumstan- 
tial  evidence  is  relied  upon  largely,  il  not  whol- 
ly, to  prove  the  defendant's  guilt,  it  is  not  suf- 
ficient cause  for  a  new  trial,  under  the  special 
facts  of  the  case,  that  the  state  was  permitted 
to  prove  the  demeanor  of  the  night  watchman 
of  the  factory,  and  also  that  of  the  accused,  on 
the  morning  after  the  discovery  of  the  body  of 
the  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  359-371,  709-713;  Dec  Dig.  S§ 
174,  338.*] 

2.  Gbiminal  Jjaw  (f§  369.  371,  372*)  —  Evi- 
dence— Other  Offenses — Motive. 

A  young  girl  was  killed  In  a  pencil  factory 
on  Saturday  afternoon,  which  was  also  a  public 
holiday,  when  the  factory  was  not  in  operation* 
The  evidence  showed  that  she  went  to  the  of- 
fice of  the  superintendent  to  draw  her  pay,  and 
no  witness  testified  to  having  seen  her  alive 
thereafter.  There  was  other  evidence  from 
which  the  jury  might  infer  that  the  killing  oc- 
curred in  a  room  on  the  same  floor  where  the 
office  of  the  superintendent  was  situated.  An 
employ^  of  the  factory,  who  was  present  in  the 
building,  testified  that  on  that  morning  the  ac- 
cused had  said  to  him  that  he  desired  the  wit- 
ness to  watch  for  him,  as  the  witness  had  "been 
doing  the  rest  of  the  Saturdays,"  or  "other 
Saturdays'*;  that  he  did  watch  at  the  door 
when  the  girl  went  up  to  the  office  of  the  ac- 
cused; that  he  heard  her  scream;  and  that 
subsequently  the  accused  called  on  him  to  as- 
sist in  removing  the  body  of  the  deceased.  He 
also  testified  to  certain  signals  given  by  the 
accused  to  him  while  watching.     Held,  that  it 


was  competent  to  show  by  the  witness  how  he 
had  been  watching  for  the  accused  on  previous 
Saturdays,  and  to  explain  the  system  of  such 
alleged  signals  employed  by  the  accused,  and 
the  reference  thereto  by  the  accused. 

(a)  The  same  witness  testified  that  after  the 
girl  had  gone  to  the  office  of  the  accused,  and 
he  had  heard  footsteps  going  in  the  direction 
of  the  place  where  he  first  saw  the  body,  and 
after  hearing  the  scream  and  the  signal  from 
the  accused,  the  latter  told  the  witness  that  he 
"wanted  to  be  with  the  little  girl,"  and  she  re- 
fused him,  and  he  struck  her,  and  guessed  he 
struck  her  too  hard,  and  she  fell  and  hit  her 
head  against  something,  and  he  did  not  know 
how  badly  she  was  hurt  The  witness  then 
stated  that  the  accused  added:  **Of  course,  yon 
know  I  ain't  built  like  other  men."  From  the 
condition  of  the  body  it  might  have  been  in- 
ferred that  the  person  who  did  the  killing 
sought  to  have  a  sexual  relatioxL  natural  or  un- 
natural, with  the  deceased,  andf  that  the  blow 
did  not  cause  death,  but  it  was  brought  about 
by  choking  the  deceased  with  a  cord.  Held^ 
tnat  it  was  relevant  to  explain  the  expression 
above  quoted,  by  showing  previous  transactions 
of  the  accused,  known  to  him  and  the  witness, 
which  indicated  that  his  conduct  In  sexual  mat- 
ters differed  from  that  of  other  men. 

(b)  As  a  general  rule,  evidence  of  the  com- 
mission of  one  crime  is  not  admissible  upon  a 
trial  for  another,  where  the  sole  purpose  is  to 
show  that  the  defendant  has  been  guilty  of  oth- 
er crimes,  and  would,  therefore,  be  more  lia- 
ble to  commit  the  offense  charged;  but  if  the 
evidence  is  material  and  relevant  to  the  issne 
on  trial,  it  is  not  inadmissible  because  it  may 
also  tend  to  establish  the  defendant's  guilt  of 
a  crime  other  than  the  one  charged. 

(c)  Under  the  rule  Just  announced,  the  evi- 
dence of  the  witness  above  mentioned,  which 
it  was  sought  to  withdraw  trcm  the  jury,  and 
also  the  evidence  of  another  witness,  which 
corroborated  him  in  regard  to  other  Improper 
transactions  with  women,  in  which  the  accused 
took  part,  occurring  at  the  same  place,  not  a 
great  while  before  the  homicide,  and  in  regard 
to  the  watching  by  the  first  witness  while  las- 
civious practices  were  being  engaged  in  at  that 
place,  and  in  regard  to  compensating  him  there- 
for, was  admissible  as  throwing  light  upon  the 
motive  of  the  accused,  and  also  as  indicating 
his  design  or  scheme  in  regard  to  his  practices 
at  that  place,  in  connection  with  which  the  evi* 
dence  authorized  the  jury  to  find  that  the  mur- 
der occurred,  and  as  tending  to  show  the  iden- 
tity of  the  criminal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  822-824,  830-834;  Dec.  Dig. 
§1  869.  371.  372.*] 

H.  Homicide  (§  174*)— Evidencx  —  Ansnssi- 

BILITY. 

Under  the  facts  of  the  case  it  was  not  ir- 
relevant to  show,  as  a  circumstance  indicating 
a  consciousness  of  guilt,  that  the  defendant, 
who  had  manifested  an  apparent  interest  in 
ferreting  out  the  perpetrator  of  the  homicide, 
for  the  commission  of  which  he  was  subse- 
quently indicted,  and  had  taken  part  in  the  em- 
ployment of  a  detective  for  that  purpose,  and 
had  interviewed  one  person  suspected  and  in 
custody,  refused  an  interview  with  one  who  tes- 
tified, on  the  trial,  to  circumstances  indicat- 
ing tnat  the  defendant  was  aware  of  the  wit- 
ness' knowledge  of  the  defendant's  guilt,  when 
such  interview  was  proposed  by  detectives,  in- 
cluding the  one  he  had  employeo. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fiS  359^71 ;    Dec.  Dig.  {  174.«] 

4.  Criminal   Law    (|  488*)—Expebt  Tebh- 
MONT— Details  or  Exfibcxment. 

Where  the  testimony  of  an  expert  is  com- 
petent, be  may  be  permitted  to  give  the  de- 
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tails  of  experiments  on  which  hiB  testimony  is 
based. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8  1079 ;  Dec.  Dig  |  488.*] 

6.  Criminal   Law   (5  1169*)— Habmijis8  Eb- 

BOR— Admission   of  Evidence. 

The  details  of  a  controversy  between  the 
former  president  and  secretary  of  the  state 
board  of  health  in  their  official  relation  were 
foreign  to  any  issue  involved  on  the  trial  of 
the  case.  The  testimony  was  provoked  by  a 
qnestion  propounded  by  counsel  for  defendant 
on  direct  examination  of  his  witness,  the  testi- 
mony did  not  tend  to  obscure  any  issue  in  the 
case  or  to  prejudice  the  defendant,  and  the  re- 
ception in  evidence  of  the  extract  from  the  min- 
ates  of  the  state  board  of  health,  dealing  with 
such  controversy,  is  not  ground  lor  new  triaL 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  754,  3088,  8180,  3137-3143; 
Dec.  Dig.  I  im*] 

6.  Criminal  Law  (§  1170%*)--Witnesses  (| 
330*)  —  Harmless  Error  —  evidence  —  Re- 
buttal. 

Where  it  was  material  to  show  at  what 
time  the  girl  who  was  killed  arrived  at  the  fac- 
tory in  which  the  homicide  occurred,  and  as  to 
this  point  the  contentions  of  the  state  and  ac- 
cused differed,  as  well  as  in  regard  to  the  point 
at  which  she  left  a  street  car  in  which  she 
came  from  her  home,  and  the  defendant  intro- 
duced evidence  to  show  the  schedule  time  at 
wtiich  the  car  was  due  to  arrive  at  a  certain 
point  where  it  was  claimed  on  behalf  of  the 
state  that  she  left  it,  and  the  time  it  would  re- 
quire for  the  car  to  go  from  that  point  to  an- 
other at  which  the  accused  claimed  that  the  girl 
alighted,  as  well  as  the  testimony  of  certain 
witnesses  that  the  car  in  question  reached  the 
first  point  at  the  time  fixed  by  the  schedule 
(specifying  it),  and  one  of  them  testified,  on 
cross-examination,  that  "we"  never  arrived  in 
advance  of  schedule  time,  and  where  the  de- 
fendant also  introduced  other  evidence  as  to 
schedules  of  the  street  cars  on  another  route, 
in  the  effort  to  account  for  the  defendant's 
presence  at  other  places  at  certain  times  during 
the  day,  it  was  competent  for  the  solicitor  gen- 
eral to  thoroughly  sift  the  witnesses  introduc- 
ed by  the  accused,  on  cross-examination,  and 
alf^o  to  introduce  evidence  in  rebuttal,  tending 
to  show,  in  addition  to  the  fact  that  the  tes- 
timony of  a  witness  for  the  accused  was  in- 
exact in  regard  to  the  schedule,  that  In  fact  the 
car  on  the  line  traveled  by  the  girl  in  going 
from  her  home  to  the  factory  frequently  arriv- 
ed at  the  point  above  mentioned  several  min- 
utes in  advance  of  the  schedule  time. 

(a)  If  in  any  respect  the  cross-examination 
or  the  evidence  introduced  in  rebuttal  was  not 
strictly  within  the  proper  range  of  such  evi- 
dence, it  was  not  of  such  a  character  as  to  re- 
quire a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iiaw,  Cent.  Dig.  S§  3129-3135;  Dec.  Dig.  § 
1170^:*  Witnesses,  Cent  Dig.  Si  U0^1108; 
Dec.  Dig.  S  330.*] 

7.  Homiokde  ({  165*)— Eyidenob— Admissi- 
bility. 

The  testimony  referred  to  in  the  seventh 
division  of  the  opinion  was  relevant,  and  was 
properly  received  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $  319;    Dec.  Dig.  i  165.*] 

8.  Witnesses  (§  379*)— Dcpeachment. 

A  witness  testified  to  matters  material  to 
the  defense.  She  was  asked  if  her  wages  had 
not  been  increased  by  the  parents  of  the  ac- 
cused's wife,  and  if  a  gift  had  not  been  made 
to  her  by  the  wife  of  the  accused,  and  answered 
in  the  negative.  Upon  laying  the  proper  foun- 
dation for  impeachment,  it  was  competent  to  in- 


troduce her  own  affidavit  and  the  testimony  of 
another  witness  to  show  that  she  had  made 
statements  contradictory  of  her  testimony  stat- 
ed above. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1209,  1220-1222,  1247-1:^56; 
Dec  Dig.  §  379.*] 

9.  Csiminajl  Law  (§  380*)— Chabacteb  Wit- 
ness^-Cross-  Examination. 

On  the  trial  of  one  for  the  murder  of  a 
female,  where  the  testimony  tended  to  show 
that  the  drawers  of  the  victim  of  the  homicide 
were  torn  and  her  sexual  organ  had  suffered 
external  violence,  and  that  the  homicide  was 
committed  in  consequence  of  an  effort  to  have 
some  sort  of  sexual  relation  with  the  deceased, 
and  the  defendant  introduced  a  witness  to  es- 
tablish his  good  character,  it  was  competent,  on 
cross-examination,  to  asK  such  witness  if  he 
had  not  heard  of  certain  lascivious  acts  of  the 
defendant  with  other  females.    • 

[Ed.  Note. — For  other  cases,  see  Criminal 
Laws,  Cent  Dig.  ||  843,  845;  Dec.  Dig.  § 
880.*] 

10.  Criminal  Law  (J  880*)— Chasaotbb  Evi- 
dence—Rebuttal. 

Likewise,  under  the  circumstances  referred 
to  in  the  preceding  note,  where  the  defendant 
introduced  evidence  of  his  good  character,  the 
prosecution  could  reply  by  offering  proof  of 
his  general  bad  character  for  lasciviousness. 

[Ed^  Note.— For  other  case,  see  Criminal 
Law,  Cent  Dig.  §]  843,  845;   Dec  Dig.  (  380.*] 

11.  Cbimsnal  Law  (§  829*)— Refusal  of  In* 

STBUCnONS— ClBCnMSTANTIAL   EVIDENCE. 

Where  the  court  instructs  the  jury  on  the 
degree  and  strength  of  circumstantial  evidence 
essential  to  a  conviction,  in  the  language  of 
the  statute,  it  is  generally  not  ground  for  a 
new  trial  that  he  declines  a  written  re<|uest  to 
give  a  charge  abstractly  elaborating  this  prin- 
ciple of  evidence. 

(a)  The  requests  for  instructions,  set  out  in 
grounds  60,  61,  and  62  of  the  motion  for  a 
new  trial,  were  not  so  accurate  and  appropriate 
as^concrete  applications  of  the  principle  involv- 
ed as  to  render  the  failure  to  give  them  in 
charge  cause  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2011;   Dec  Dig.  |  829.*] 

12.  Criminal  Law  (|  755%*)— Instbuctions 

— PBOVINCB  of  JtJBY. 

As  pointed  out  in  the  twelfth  division  of 
the  opinion,  the  request  to  charge  as  therein 
set  out  invaded  the  province  of  the  jury,  and 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent  Dig.  U  1731-1765;    Dec   Dig.   § 

755%.*] 

13.  Criminal  Law  (§{  720,  721%*)  —  Argu- 
ment—Failure TO  Cross-examine- State- 
ment. 

Where  a  defendant  puts  his  character  in 
issue,  and  the  prosecution  offers  rebuttal  evi- 
dence tending  to  show  that  his  general  charac- 
ter in  respect  to  a  trait  involved  in  the  case  Is 
bad,  the  failure  to  cross-examine  the  rebutting 
witnesses  'is  legitimate  ground  for  argument 
Likewise  counsel  for  the  state  may  discuss  any 
feature  of  the  defendant's  statement.  * 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1670,  1671,  1675 ;  Dec  Dig. 
§S  720,  721%.*] 

14.  Criminal  Law  ($|  726,  727,  1087*)— Ar- 
gument—Failure  TO  Instruct. 

In  view  of  the  reference  which  had  been 
made  by  one  of  counsel  for  the  accused  to  the 
circumstances  of  a  celebrated  criminal  case, 
occurring  in  California,  and  of  his  concession  as 
to  the  right  of  the  solicitor  general  to  likewise 
discuss  the  facts  of  that  case  upon  general  in- 
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formation  in  regard  to  it,  though  objection  was 
raised  to  the  reading  of  a  telegram  sent  to 
and  a  letter  rebeired  from  the  district  attorney 
in  San  Francisco,  there  was  no  error  in  allow- 
ing the  solicitor  general  to  proceed  with  his 
argument  on  that  subject  without  reading  such 
telegram  or  letter. 

(a)  Nor  did  it  furnish  cause  for  granting  a 
new  trial  that  the  presiding  judge  did  not 
charge  to  the  effect  that  the  lacts  of  the  case 
above  mentioned,  and  other  celebrated  cases 
referred  to  by  the  solicitor  general  in  his  argu- 
ment, should  have  no  influence  upon  the  jury 
in  making  their  verdict,  and  that  they  should 
try  this  case  upon  its  own  facts  and  the  evi- 
dence introduced  therein;  it  not  appearing 
that  any  ruling  was  invoked  in  regard  to  the 
argument  of  cases  other  than  that  above  men- 
tioned, or  that  any  written  request  was  made 
invoking  a  charge  of  the  character  indicated. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1681,  1691,  1692,  2645: 
Dec  Dig.  §§  726,  727,  1037.*] 

15.  Cbihinal  Law  (§  1171*)— Habmless  Bb- 
BOB— Abguhent. 

Whether  or  not  the  argument  of  the  solic- 
itor general,  seeking  to  deduce  an  inference 
from  the  examination,  on  behalf  of  the  accus- 
ed, of  certain  medical  witnesses,  and  from  their 
testimony,  that  they  must  have  been  summon- 
ed because  of  beins  family  physicians  and  well 
known  to  some  of  the  members  of  the  jury, 
was  illogical  or  well-founded,  under  th6  col- 
loquy which  was  had  by  counsel  among  them- 
selves and  with  the  court,  and  the  statements 
of  the  court,  a  failure  to  rebuke  the  solicitor 
general,  or  stop  him  from  making  such  argu- 
ment, will  not,  under  the  facts  of  the  case,  re- 
quire a  reversaL 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  8126,  8127;  Dec  Dig.  { 
1171.*] 

16.  Cbiminal  Law    (|   659*)— New    Tbial— 
Obounds. 

The  alleged  disorder  in  the  courtroom  dur- 
ing the  progress  of  the  trial  was  not  of  such 
character  as  to  impugn  the  fairness  of  the  trikl, 
or  famish  sufficient  ground  for  reversing  the 
judgment  refusing  a  new  trial. 

(a)  The  court  was  authorized  from  the  evi- 
.dence  to  find  that  certain  cheering  or  applause 
outside  of  the  courtroom,  referred  to  in  the 
sixteenth  division  of  the  opinion,  was  not  heard 
by  the  jury,  and  that  they  did  not  have  knowl- 
edge of  the  same  until  after  the  verdict  was  re- 
turned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1460;   Dec  Dig.  g  659.*] 

17.  Cbihinal   Law    (§   659*)— New    Tbiai*— 
Gboumds. 

Where  a  verdict  was  received  in  open 
court,  and  a  poll  of  the  jury  demanded,  and 
while  the  poll  was  being  taken  loud  cheering 
from  persons  on  the  outside  of  the  courthouse 
was  heard,  and  was  continued  until  after  the 
poll  was  concluded,  and  where  from  the  evi- 
dence the  court  is  authorized  to  find  that  the 
jury  was  not  influenced  to  render  other  than 
true  answers  to  the  questions  propounded,  the 
circumstance  of  the  cheering  on  the  outside  is 
not  a  suflSdent  ground  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1460;    Dec  Dig.  {  659.*] 

18.  Cbiminal  Law  (§{  923,  1162*)— AppbaI/— 

DiSOBETIONABT   RUUCNG— NeW    TbiAL. 

On  conflicting  evidence,  the  judge,  on  the 
hearing  of  the  motion  for  new  trial,  acting  as 
trior,  did  not  err  in  holding  that  the  jurors 
whose  impartiality  was  attacked  were  compe- 
tent 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  §§  2225-2237,  3053-3057;  Dec 
Dig.  §§  923,  1152.»] 


19.  Cbihinal   Law    (i    1156*)— Appxad— De- 
nial OF  New  Tbial. 

When  the  order  overruling  a  motion  for 
new  trial  contains  nothing  to  indicate  that  the 
judge  was  dissatisfied  with  the  verdict,  or  that 
he  failed  to  exercise  the  discretion  required  of 
him  by  law,  the  Supreme  Court  will  not  in 
determining  whether  the  judge  has  exercised 
such  discretion,  consider  oral  remarks  made  by 
him  pending  the  disposition  of  the  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  3067-3071;  Dec  Dig.  | 
1156.  ♦] 

20.  HoHiQiDB  (I  260*)— Sufficiency  of  Evi- 
dence. 

The  evidence  supports  the  verdict  and 
there  was  no  abuse  of  discretion  in  refusing  a 
new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  If  516-617;    Dec  Dig.  |  250.*] 

Fish,  C.  J.,  and  Beck,  J.,  dissenting. 

E^ror  from  Superior  Court,  Bolton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Leo  M.  Frank  was  convicted  of  murder, 
and  brings  error.  Affirmed  and  rehearing 
denied. 

Leo  M.  Frank  was  convicted  for  the  mmr- 
der  of  Mary  Phagan.  The  Indictment  charg- 
ed that  the  homicide  was  committed  by  chok- 
ing the  victim  with  a  cord  drawn  around  her 
neck.  On  the  trial  the  accused  was  convict- 
ed, and  sentenced  to  be  hanged.  A  motion 
for  new  trial  was  made,  which,  after  am^id- 
ment,  was  heard  and  overruled.  The  de- 
fendant excepted. 

The  homicide  bccurred  in  April,  1913. 
BYank  was  a  married  man,  and  a  few  days 
more  than  29  years  old.  He  was  superin- 
tendent of  the  National  Pencil  Factory,  a 
company  engaged  in  the  manufacture  of 
lead  pencils  in  Atlanta,  Ga.  There  were 
more  than  100  employ^  at  the  factory,  a 
large  number  of  whom  were  girls  and  wo- 
men. The  business  was  conducted  in  a  build- 
ing containing  four  stories  and  a  basement, 
located  in  the  business  section  of  the  city. 
The  building  fronted  east  50  feet  on  South 
Forsyth  street,  and  extended  back  about  150 
feet  to  an  alley.  The  entrance  to  the  factory 
from  Forsyth  street  was  through  an  inclosed 
hallway  on  the  first  floor.  Within  the  hall- 
way, some  26  or  30  feet  from  the  front  en- 
trance, there  commenced  a  stairway  leading 
to  the  second  story,  ascending  in  the  direct 
tion  of  the  rear  of  the  building.  This  stair- 
way was  less  than  half  the  width  of  the  hall, 
and  was  also  inclosed,  so  that  a  person  as- 
cending, after  walking  up  several  steps, 
would  have  to  pass  through  a  door.  The 
hallway  was  terminated  by  a  partition  con- 
structed across  it  on  a  line  with  the  rear  of 
the  steps.  Through  this  partition  there  was 
a  doorway,  which  afforded  means  of  com- 
munication with  the  other  portions  of  the 
first  floor  of  the  building.  There  was  also 
an  inclosed  elevator  shaft  through  the  hall- 
way near  the  foot  of  the  steps.  The  elevator 
was  operated  by  the  factory,  and  extended 
from  the  basement  through  the  several  floors 
of  the  building  to  the  fourth  story.    There 
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was  also  In  the  hallway,  located  at  the  front 
of  the  steps  and  behind  the  elevator  shaft,  a 
hatchway  through  the  floor,  from  which  a 
ladder  extended  to  the  basement  The  base- 
ment contained  a  boiler,  which  was  used  for 
heating  the  building,  closets  for  colored  peo- 
ple, and  rubbish.  There  was  a  door  opening 
from  the  rear  of  the  basement  on  the  alley. 
The  second  floor  of  the  building  was  the  first 
floor  of  the  factory,  and  will  hereafter  be 
referred  to  as  the  first  floor.  The  ofllce  of 
the  superintendent  was  on  this  floor,  at  the 
extreme  east  or  front  end  of  the  building, 
overlooking  Forsyth  street  This  was  called 
the  "inner  office,''  and  was  included  within 
another,  called  the  "outer  office."  The  ele- 
vator shaft  through  this  floor  was  between 
the  office  and  the  head  of  the  stairs.  .The 
elevator  was  operated  by  electricity,  and  the 
switchboard  was  on  this  floor  immediately 
west  of  or  behind  the  elevator  shaft  The 
rear  end  of  this  story  of  the  building  imme- 
diately back  of  the  head  of  the  stairway  was 
cut  off  by  a  partition,  and  was  known  as  the 
metal  room.  There  was  an  entrance  to  the 
metal  room  by  means  of  a  double  glass  door, 
directly  in  front  of  the  head  of  the  stairway. 
There  were  also  stairs  from  this  floor  to  the 
third  story,  and  from  that  to  the  fourth 
story,  of  the  building,  and  the  principal 
business  of  the  factory  was  conducted  in  the 
second,  third,  and  fourth  stories  above  men- 
tioned. A  large  number  of  employ^  worked 
in  the  metal  room.  The  usual  time  for  the 
payment  of  the  employes  was  12  o'clock  on 
Saturday  of  each  week.  At  that  time  it  was 
a  custom  of  the  employes  to  come  to  the 
outer  office  and  receive  their  pay  envelopes, 
which  would  be  delivered  to  them  from  the 
inner  office.  On  the  week  of  the  homicide 
Saturday  fell  on  April  26th,  a  legal  holiday. 
On  that  account  the  employes  were  paid  off 
on  Friday,  and  work  at  the  factory  was 
suspended  for  Saturday. 

Mary  Phagan  would  have  been  14  years 
old  within  a  little  more  than  a  month,  and 
was  physically  well  developed  for  a  girl  of 
her  age.  She  was  an  employ^  of  the  factory, 
and  her  place  of  work  was  in  the  metal  room. 
Her  duties  were  to  attach  metal  tips  to  pen- 
cils. The  factory  supply  of  metal  was  ex- 
hausted on  Monday,  April  21st,  and  Mary 
did  not  report  for  work  any  more  that  week. 
There  was  due  her  $1.20.  On  Saturday 
morning  she  ate  an  early  dinner  at  her  home, 
consisting  of  cabbage  and  bread,  and  at  about 
11 :45  o'clock  boarded  a  street  car,  intending , 
to  go  to  the  factory  for  her  pay  envelope,  j 
and,  afterwards,  to  see  the  parade  which  was 
published  to  occur  on  the  streets  at  2  o'clock. 
She  reached  the  factory  shortly  after  12 
o'clock,  and  saw  the  accused,  Frank,  at  his , 
office,  and  asked  him  for  her  envelope.  At 
that  time  there  was  no  other  person  on  the 
office  floor  of  the  building.  There  were  no 
other  persons  working  in  the  building,  ex- 
cept two  workmen  employed  on  the  fourth 
floor.    ITrank  stated  that  he  delivered  her  the 


envelope,  which  contained  $1.20,  and  that  she 
asked  if  the  metal  had  come,  and  that  he'  re- 
plied "No,"  and  that  she  went  out  of  his 
office,  and  that  he  heard  her  footsteps  as 
she  went  away.  There  was  no  evidence  that 
she  was  ever  seen  alive  by  any  one  after  that 

At  about  8  o'clock  that  night,  Newt  Lee, 
the  night  watchman,  discovered  the  body  of 
the  deceased  In  the  basement  near  the  rear 
end  of  the  building,  and  reported  the  matter 
to  the  police  by  telephone.  The  body  gave 
evidence  that  Uie  deceased  had  come  to  her 
death  by  choking,  as  alleged  In  the  indict- 
ment, and  that  her  person  had  been  other- 
wise abused.  The  character  and  extent  of 
the  abuse  of  her  person  is  more  folly  set 
forth  In  the  second  division  of  the  opinion. 

After  the  discovery  of  the  body  Newt  Lee 
was  taken  in  custody  by  the  officers.  Efforts 
were  made  to  obtain  evidence  pointing  to 
the  offender.  Both  Lee  and  Frank  denied  all 
knowledge  of  the  crime,  and  the  latter  ex- 
pressed a  desire  to  ascertain  the  murderer, 
and  to  that  end  participated  with  his  com- 
pany In  employing  detectives.  He  also,  while 
Newt  Lee  was  under  suspicion,  consented  to 
interview  him  privately,  for  the  purpose  of 
inducing  some  statement  from  him  that 
would  lead  to  the  solution  of  the  question, 
and  held  a  private  conference  with  him  on 
the  subject  After  making  an  elaborate 
statement  to  the  detectives  and  other  officers 
engaged  in  the  investigation,  Frank  testified 
at  length  before  the  coroner's  Jury,  denying 
all  the  time  any  knowledge  of  the  perpetra- 
tor of  the  crime,  and  purporting  to  give  all 
Information  at  his  command  leading  to  the 
detection  of  the  criminal.  Subsequently  he 
was  indicted  for  the  offense. 

On  the  trial  all  that  is  stated  above  was 
virtually  without  contest,  but  there  was  a 
great  deal  of  other  evidence  bearing  more  or 
less  on  the  case,  and  most  of  it  conflicting. 
The  controlling  question  was  whether  or  not 
Frank  was  the  perpetrator  of  the  crime. 
Other  facts,  in  so  far  as  necessary  to  be 
stated,  will  sufficiently  appear  in  the  opin- 
ion. 

Beuben  IL  Arnold,  Rosser  &  Brandon, 
Herbert  Haas,  and  Leonard  Haas,  all  of  At- 
lanta, for  plaintiff  in  error.  Hugh  M.  Dor- 
sey,  Sol.  Gen.,  and  F.  A.  Hooper,  both  of  At- 
lanta, and  T.  S.  Felder,  Atty.  Gen.,  for  the 
State. 

ATKINSON,  J.  (after  stating  the  facts 
as  above).  [1]  J..  Testimony  was  admitted, 
over  objection  that  It  was  irrelevant  to  the 
effect  that  on  Sunday  morning,  after  the 
discovery  of  the  dead  body.  Newt  Lee,  while 
under  arrest  as  the  perpetrator  of  the  crime, 
was  composed.  There  was  other  evidence 
to  the  effect  that  on  the  same  morning  the 
defendant  Frank,  while  visiting  the  corpse 
and  conferring  with  the  officers,  was  very 
nervous.  The  solicitor  general  commented 
on  the  difference  between  the  demeanor  of 
Lee  and  Frank,  as  a  circumstance  pointing  to 
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the  guilt  of  the  latter.  The  body  was  found 
tn  the  pencil  factory.  Frank  saw  Mary  Pha> 
gan  In  the  ftictory  alive,  and  was  the  last 
one  shown  to  have  seen  her.  Newt  Lee  was 
the  watchman  at  the  building,  and  was  the 
first  to  report  the  discovery  of  the  body. 
The  state  relied  largely  on  circumstantial 
evidence  to  show  the  perpetrator  of  the  crime. 
The  testimony  came  from  officers  who  were 
detailing  the  Incidents  of  their  investigation 
on  the  morning  after  the  discovery  of  the 
body.  They  were  describing  the  conditions 
as  found  by  them,  and  the  conduct  and  de- 
meanor of  the  superintendent  and  night 
watchman.  They  proceeded  to  tell  the  fur- 
ther developments  in  the  case.  Under  such 
circumstances,  though  It  may  not  have  been 
strictly  relevant  to  describe  the  demeanor  of 
the  night  watchman  as  one  of  the  criteria  en- 
tering into  the  investigation,  we  do  not  think 
the  admission  of  the  testimony  ground  for 
new  trial. 

[2]  2.  One  of  the  most  Important  witness- 
es for  the  state  was  James  Gouley,  a  negro 
employ^  at  the  factory  at  the  time  of  and  prior 
to  the  occurrence  of  the  homicide.  He  tes- 
tified that  about  8 :30  o'clock  in  the  morning 
of  the  day  of  the  homicide,  which  was  Satur- 
day and  a  public  holiday,  the  accused  said 
to  him:  *'I  want  you  to  watch  for  me  like 
you  have  been  doing  the  rest  of  the  Satur- 
days." He  continued:  •*!  always  stayed  on 
the  first  floor,  like  I  did  on  the  26th  of  April, 
and  watched  for  Mr.  Frank,  while  he  and  a 
young  lady  would  be  uiDon  the  second  floor 
chatting.  On  April  2Gth  me  and  Mr.  Frank 
met  at  the  door.  He  says,  *What  I  want  you 
to  do  is  to  watch  for  me  to-day  as  you  did 
other  Saturdays,*  and  I  said,  'All  right.'" 
The  witness  testified  that  he  and  the  accused 
both  were  absent  from  the  factory  for  awhile, 
and  then  returned ;  the  witness  closely  fol- 
lowing the  accused.  He  then  proceeded  with 
his  testimony :  "When  we  got  to  the  factory 
we  both  went  on  the  Inside,  and  Mr.  Frank 
stopped  me  at  the  door,  and  when  he  stopped 
me  at  the  door  he  put  his  hand  on  the  door 
and  turned  the  door  and  says,  *You  see  you 
turn  the  knob  just  like  this,  and  there  can't 
nobody  come  in  from  the  outside,*  and  I  says, 
*A11  right,*  and  I  walked  back  to  a  little  box 
back  there  by  the  trash  barrel.  He  told  me 
to  push  the  box  up  against  the  trash  barrel 
and  sit  on  it,  and  he  says,  "Now,  there  will 
be  a  young  lady  up  here  after  awhile,  and  me 
and  her  are  going  to  chat  a  little,'  and  he 
says  'Now,  when  the  lady  comes  I  will  stomp 
like  1  did  before,'  and  he  says,  *That  will  be 
the  lady,  and  you  go  and  shut  the  door,'  and 
I  says,  *A11  right  sir,'  and  he  say,  'Now,  when 
I  whistle  I  will  be  through,  so  you  can  go 
and  unlock  the  door  and  come  upstairs  to  me 
office  like  you  were  going  to  borrow  some 
money  from  me,  and  that  will  give  the  young 
lady  time  to  get  out'  I  says,  *A11  right,  I 
will  do  Just  as  you  say/  and  I  did  as  he  said." 
He  further  testified  that  he  saw  the  girl  who 


was  killed  go  upstairs;  that  he  heard  her 
footsteps  going  towards  the  office  of  the  ac- 
cused, and  after  she  went  into  the  office  he 
heard  two  people  walking  out  of  it  and  go- 
ing back  toward  the  metal  department ;  that 
after  they  did  so  he  heard  the  girl  scr^m, 
and  then  heard  no  more;  that  he  then  saw 
another  girl  enter  the  building,  go  upstairs, 
then  come  down  and  leave  the  building ;  and 
that  he  then  heard  some  one  running  from 
the  metal  department  on  tiptoe  and  after- 
ward returning  to  that  department  in  the 
same  manner.  He  then  testified:  "About 
that  time  I  kind  of  dozed  off  and  went  to 
sleep.  Next  thing  I  knew  Mr.  Frank  was  up 
over  my  head  stomj^ng,  and  then  I  went 
and  locked  the  door  and  sat  on  the  box  a 
littljB  while,  and  the  next  thing  I  heard  Mr. 
Frank  whistling.  I  don't  know  how  many 
minutes  it  was  after  that  I  heard  liim  whistle. 
When  I  heard  him  whistle,  I  went  and  un- 
locked the  door  Just  like  he  said,  and  wait 
on  up  the  steps.  Mr.  Frank  was  standing 
up  there  at  the  top  of  the  steps,  shivering  and 
trembling  and  rubbing  his  hands  like  this. 
He  had  a  little  rope  in  his  hand,  a  long,  wide 
piece  of  cord.  His  eyes  were  large,  and  they 
looked  right  funny.  He  looked  funny  out  of 
his  eyes.  His  f^ce  was  red.  Yes,  he  had  a 
cord  in  his  hands  Just  like  this  here  cord. 
After  I  got  up  to  the  top  of  the  steps,  be  ask- 
ed me,  'Did  yon  see  that  little  gfil  who  pass- 
ed here  Just  awhile  ago?'  and  I  told  him  I 
saw  one  come  along  there  and  she  came  back 
again,  and  then  I  saw  another  one  come  along 
there  and  she  has  not  come  back  down,  and 
he  says :  'Well,  that  one  you  say  didn't  come 
back  down  she  come  into  my  ofl^ce  awhile  ago 
and  wanted  to*  know  something  about  her 
work  in  my  office,  and  I  went  back  there  to 
see  if  the  little  girl's  work  had  come,  and  I 
wanted  to  be  with  the  little  girl,  and  she  re- 
fused me,  and  I  struck  her,  and  I  guess  I 
struck  her  too  hard,  and  she  fell  and  hit  her 
head  against  something,  and  I  don't  know 
how  bad  she  got  hurt  Of  course,  yon  know 
I  ain't  built  Uke  other  men.""  He  testified 
to  having  assisted  the  accused  to  move  the 
body  from  the  second  floor  of  the  building  to 
the  basement,  where  it  was  subsequently 
found;  and  also  gave  evidence  tending  to 
show  that  on  various  Saturday  afternoons, 
during  several  months  preceding  thei  homi- 
cide, the  accused  had  received  women  in  his 
office,  had  indulged  in  lascivious  practices 
with  them  on  a  number  of  occasions,  and  had 
also  had  another  man  (named  Dalton)  and  a 
woman  present  on  several  occasions.  In  con- 
nection with  these  visits  of  Dalton  and  the 
other  woman  and  their  Indulgence  in  improp- 
er practices,  he  said :  "Mr.  Frank  called  me 
in  his  office.  There  was  a  lady  in  there  with 
him.  *  *  •  She  was  present  when  he 
talked  to  me.  He  said,  *Tou  go  down  and  see 
nobody  don't  come  up,  and  you  will  have  a 
chance  to  make  some  money.'  The  other  lady 
had  gone  out  to  get  that  young  man,  Mr.  Dal- 
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ton."  He  furtber  testified  that  Dalton  and 
the  woman  returned,  and  he  let  tbem  into  the 
basement ;  that  be  watched  at  the  door ;  that 
when  they  went  to  leave  Dalton  gave  him 
a  Quarter ;  and  that  Dalton  gave  him  money 
on  other  occasions  when  he  came  to  the  fac- 
tory with  the  woman  for  lascivious  purposes. 

After  the  witness  had  testified  that  Frank 
said,  ''Of  course,  you  know  I  ain*t  buiit  like 
other  men,"  he  was  asked,  ''What  did  be 
mean?"  and  testified:  **Tbte  reason  be  said 
that  was  I  have  seen  him  in  a  position  I 
haven't  seen  any  other  man  that  has  got 
children.  I  liave  seen  him  in  the  office  two 
or  three  times  before  Thanksgiving,  and  a 
lady  was  in  liis  office,  and  she  was  sitting 
down  in  a  chair  and  elhe  had  her  clothes  up 
to  here  (indicating  up  to  her  waist),  and  he 
was  down  on  his  knees,  and  she  bad  her 
hands  on  Mr.  Frank.  I  have  seen  him  an- 
other time  there  in  the  packing  room  with  a 
young  lady  lying  on  the  table.  She  was  on 
the  edge  of  the  table  when  I  saw  her."  In 
one  ground  of  the  motion  for  new  trial,  this 
begins,  "Well  what  I  taken  it  to  be,"  etc.; 
but  it  is  set  out  in  the  brief  of  evidence  as 
above  stated,  and  another'  ground  of  the  mo- 
tion substantially  follows  the  brief  of  evi- 
dence. 

At  a  later  stage  of  the  trial,  counsel  for 
the  accused  moved  to  have  withdrawn  from 
the  jury  and  excluded  from  evidence  the  tes- 
timony of  Conley  in  relation  to  acts  and  con- 
duct of  the  accused  on  former  occasions,  and 
in  regard  to  the  watching  of  the  witness  for 
the  accused  at  previous  times,  and  also  es- 
pecially moved  to  have  excluded  the  evidence 
last  quoted.  We  think  this  evidence  was  rel- 
evant and  admissible,  for  several  reasons.  In- 
the  first  place,  the  witness  had  testified  that 
on  the  day  of  the  homicide  the  accused  said 
to  him,  "I  want  you  to  watch  for  me  like 
you  have  been  doing  the  rest  of  the  Satur- 
days," or  **as  you  did  other  Saturdays."  He 
was  tiien  asked,  "Now,  tell  what  kind  of 
work  you  had  done  for  him  the  other  Satur- 
days;" and  in  answer  to  this,  and  other 
questions,  the  testimony  was  brought  out  in 
reference  to  the  practice  of  the  accused  to 
indulge  in  lascivious  conduct  in  his  office  and 
in  the  building  on  Saturday  afternoons,  and 
to  have  the  witness  watch  for  him  to  prevent 
detection.  As  showing  the  occasion  for  his 
presence  at  the  factory  at  the  time  when  the 
crime  was  committed,  and  as  explaining  his 
peculiar  opportunity  for  knowledge  in  regard 
'  to  it,  and  why  the  accused  should  call  on  him 
to  assist  in  watching,  and  subsequently  in 
removing  the  body,  and  especially  in  order  to 
explain  the  statement  that  be  was  employed 
on  that  Saturday  as  he  had  been  on  other 
Saturdays,  it  was  competent  to  show  how  be 
had  watched  and  for  what  purpose  on  other 
Saturdays.  Having  testified  that  the  ac- 
cused had  made  reference  to  what  the  wit- 
ness had  formerly  done,  in  directing  him 
what  he  was  then  to  do,  no  reason  occurs  to 
lis  why  he  should  not  explain  the  reference. 


Again,  the  witness  had  testified  that  after 
the  homicide  the  accused  called  on  him  to 
assist  in  removing  the  body  of  the  girl  from 
the  place  where  she  was  slain,  not  far  from 
the  office  of  the  accused,  and  that  in  explain- 
ing to  him  the  situation,  the  accused  stated: 
"I  wanted  to  be  with  the  little  girl,  and  she 
refused  me,  and  I  struck  her,  and  I  guess  I 
struck  her  too  hard,  and  she  fell  and  hit  her 
head  against  something,  and  I  don't  know 
how  bad  she  got  hurt  Of  course,  you  know 
I  ain't  built  like  other  men."  According  to 
the  witness,  here  was  a  statement  by  the  ac- 
cused in  connection  with  the  homicide  and  its 
cause,  arising  from  his  lecherous  desires  and 
the  ^ort  to  accomplish  them.  What  did  he 
mean  by  not  being  built  like  other  men?  As 
testified  to  by  this  witness,  It  was  something 
that  he  knew  and  the  witiiess  knew  which 
Indicated  abnormality.  It  was  something  that 
the  accused  thought  of  sufficient  importance 
to  refer  to  in  connection  with  the  homicide 
and  its  cause.  Were  the  Jury  to  be  left  in 
the  dark  as  to  what  it  was  that  he  knew  and 
Conley  knew  that  indicated  such  abnormal  or 
perverted  conduct  in  connection  with  the  mur- 
der? '  Why  should  not  the  Jury  be  permitted 
to  understand  what  the  accused  was  talking 
about  that  was  a  subject  of  common  knowl- 
edge between  him  and  the  witness?  Howev- 
er black  it  may  indicate  the  conduct  of  the 
a<icused  to  have  been,  there  was  no  reason 
why  the  Jury  should  be  left  in  the  dark  in 
regard  to  it  Suppose  on  the  trial  of  one  ac- 
cused of  murder  it  should  be  sought  to  show 
that  the  accused  was  armed  with  a  deadly 
weapon,  and  a  witness  should  testify  that 
the  accused  said  to  him  about  the  time  of  the 
homicide,  "You  know  what  I  always  carry  in 
my  pocket"  Would  there  be  any  doubt  that 
the  witness  would  be  allowed  to  testify  that 
the  accused  had  previously  informed  him 
that  he  always  carried  a  pistol,  or  had  on 
previous  occasions  exhibited  to  him  a  pistol 
in  his  pocket?  Or,  on  the  trial  of  one  ac- 
cused of  gambling  in  a  certain  room,  or  of 
keeping  a  gambling  house  there,  if  the  state 
should  introduce  a  witness  who  should  testify 
that  the  accused  had  posted  him  on  the  out- 
side of  the  room  to  watch  and  warn  him 
against  the  approach  of  any  stranger,  and 
had  said  to  the  witness  that  the  latter  knew 
what  they  always  did  in  that  room,  would  it 
be  contended  th&t  it  would  not  be  competent 
to  show  by  the  witness  that  the  accused  and 
others  on  previous  occasions  had  gambled  in 
the  room  while  he  was  watching  for  them,  as 
explanatory  of  the  Inculpatory  statement  of 
the  accused?  This  evidence  was  not  admis- 
sible merely  because  it  may  have  shown  pre- 
vious improper  conduct  or  criminality  on  the 
part  of  Frank,  disconnected  from  the  crime 
with  which  he  was  charged,  but  because  it 
threw  light  on  the  transaction  under  consid- 
eration and  tended  to  explain  what  he  said 
and  did  on  that  occasion  as  testified  to  by 
the  witness.  So  far  as  our  search  has  ex- 
tended, we  have  found  np  case  where  the 
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conduct  and  language  of  one  accused  of  «. 
Clime,  and  closely  connected  therewith  by  ev- 
idence, could  not  be  explained  by  showing 
other  conduct  to  which  he  himself  referred. 

In  McCray  v.  State,  134  Ga.  416,  68  S.  B. 
62,  20  Ann.  Cas,  101,  the  court,  over  objec- 
tion, allowed  a  witness  to  testify  that  the 
accused  referred  to  "Mr.  Z.  S.  Warnell,"  the 
deceased,  **when  he  said  he  was  expecting 
them."  It  was  held  that  this  was  a  mere 
opinion,  surmise,  or  conjecture  of  the  wit- 
ness, and  was  not  admissible.  But  this  pre- 
sents an  entirely  different  case  from  one 
where  a  person  accused  of  murder,  in  calling 
on  another  to  assist  him  In  removing  the 
body,  and  where  a  lecherous  motive  is  involv- 
ed, says  to  the  witness,  "You  know  I  ain't 
built  like  other  men."  For  the  witness  to 
state  what  they,  both  knew  on  that  subject 
was  not  a  mere  expression  of  opinion,  or  a 
surmise,  but  a  statement  of  fact.  Moreover, 
no  objection  was  made  in  the  present  case 
to  this  evidence  on  the  ground  that  an  opin- 
ion was  asked  for,  but  on  the  ground  of  ir- 
relevancy.   Goodtitle  V.  Roe,  20  Ga.  135  (5). 

The  testimony  of  the  undertaker  who  pre- 
pared the  body  for  burial,  and  that  of  a 
physician  who  made  an  autopsy  and  cer- 
tain microscopical  Investigations,  tended  to 
show  that  the  sexual  organ  of  the  girl  in- 
dicated external  violence.  The  physician 
found  no  indication  of  spermatozoa  in  the 
uterus,  or  upon  her  person  or  garments.  The 
epithelium  of  the  walls  of  the  vagina  was 
torn  and  bruised.  Her  drawers  were  cut  or. 
ripped  up  the  seam,  and  blood  was  found 
upon  her  garment  From  this  testimony,  it 
was  inferable  that  the  slayer .  undertook  to 
have  some  sort  of  relation  or  connection 
with  her  sexual  organ,  and  possibly  in  an 
unnatural  way.  Under  these  circumstances, 
the  evidence  above  stated,  to  which  objection 
was  made,  was  plainly  admissible  to  explain 
the  conduct  and  language  of  the  accused  in 
connection  with  and  at  the  time  of  the  homi- 
cide. 

It  is  contended  that  proof  of  independent 
crimes  was  not  admissible  on  the  trial  of 
the  accused  for  murder.  A  theory  of  the 
state,  which  finds  a  basis  in  the  evidence, 
was  that  the  murderer  desired  to  have  a 
sexual  relation  of  some  character,  natural 
or  unnatural,  with  the  deceased;  that  she 
resisted  his  attempt  for  that  purpose;  that 
he  struck  her,  not  with  the  Intent  at  first  to 
kill  her,  but  in  pursuance  of  his  purpose 
above  mentioned;  that  the  blow  produced 
unconsciousness;  and  that,  in  fear  of  her  re- 
gaining consciousness  and  that  his  criminali- 
ty would  be  exposed,  he  choked  his  victim 
with  a  cord.  Here  the  question  of  whether 
the  accused  had  a  motive  in  regard  to  his 
conduct  on  that  occasion  which  might  in- 
duce him  to  commit  the  homicide,  in  the  ef- 
fort to  carry  out  his  purpose,  was  of  the  ut- 
most materiality.  The  general  rule  on  this 
subject  has  been  stated  by  the  Court  of  Ap- 
peals of  New  York  in  People  v.  Place,  157 


N.  Y.  584,  62  N.  B.  576:  "It  is  an  elementary 
principle  of  law  that  the  commission  of  one 
crime  is  not  admissible  in  evidence  npon  the 
trial  for  another,  where  its  sole  purpose  is 
to  show  that  the  defendant  has  been  guilty 
of  other  crimes,  and  would,  consequently,  be 
more  liable  to  commit  the  offense  charged. 
But,  if  the  evidence  is  material  and  relevant 
to  the  issue,  it  is  not  inadmissible  because 
it  tends  to  establish  the  defendant's  guilt  of 
a  crime  other  than  the  one  charged.*'  In 
McCk>mmon8  v.  Williams,  131  Ga.  313,  at 
page  319,  62  S.  B.  230,  at  page  233,  a  similar 
principle  was  recognized  in  a  dvil  case.  It 
was  said:  ''If  evidence  Is  admissible  on  be- 
half of  the  defendant  for  any  purpose, 
though  its  effect  on  the  plaintiffs'  case  may 
be  serious,  this  will  not  make  its  admission 
erroneous  as  irrelevant"  See,  also,  Nugent 
V.  Watkins,  120  Ga.  382  (2),  385,  58  S.  E.  888. 
Under  this  doctrine,  collateral  facts  are 
not  to  be  rejected  merely  because  they  may 
show  the  commission  of  some  crime  other 
than  that  for  which  the  accused  is  on  trial, 
but  they  will  be  admitted,  notwithstanding 
they  may  show  the  commission  of  other 
crimes,  if  they  t^d  to  Illustrate  the  defend- 
ant's guilt  or  innocence  of  the  crime  for 
which  he  1b  being  tried.  In  3  Bishop's  Grim. 
Proc.  (2d  Ed.)  §  629,  subsec  4,  it  is  said: 
*'Any  motive  rendering  the  killing  probable 
or  explaining  it  against  Inherent  improbabili- 
ties, or  otherwise  helpful  to  the  Jury  as  a 
circumstance,  may  be  proved  against  the  de- 
fendant" In  People  v.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  ^  L.  R.  A.  193,  the  sub- 
ject of  the  admissibility  of  evidence  on  the 
trial  of  one  indicted  for  murder,  wlilch  tend- 
ed to  prove  other  crimes,  was  considered  at 
length,  both  in  the  opinion  of  the  majority 
of  the  court,  rendered  by  Werner,  J.,  and  in 
the  dissenting  opinion  of  Parker,  O.  J.  Many 
cases  bearing  on  the  subject  are  >also  cited  in 
the  note  to  the  same  case  in  62  L.  R.  A.  193. 
To  undertake  to  discuss  the  numerous  deci- 
sions on  this  subject  would  unduly  prolong 
this  opinion.  We  will  only  refer  to  a  few  of 
them.  In  the  Molineux  Case,  Werner,  J., 
said :  "Generally  speaking,  evidence  of  other 
crimes  is  competent  to  prove  the  specific 
crime  charged  when  it  tends  to  establish :  (1) 
Motive;  (2)  intent;  (3)  the  absence  of  mis- 
take or  accident;  (4)  a  common  scheme  or 
plan  embracing  the  commission  of  two  or 
more  crimes  so  closely  related  to  each  other 
that  proof  of  one  tends  to  establish  the  oth- 
ers; (5)  the  identity  of  the  person  charged 
with  the  commission  of  the  crime  on  trial." 
In  that  case  it  was  contended  by  the  state 
that  the  accused  had  caused  the  death  of  the 
decedent  by  sending  through  the  mail  a  bot- 
tle which  purported  to  contain  bromo  seltzer, 
but  which  contained  also,  mixed  with  the 
bromo  seltzer,  a  powerful  poison,  with  intent 
to  kill  another  person.  Evidence  was  offer- 
ed to  show  that  another  person  had  received 
by  mail  another  powder  purporting  to  be 
Kutnow  powder,  with  which  was  also  mixed 
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fhe  same  powerful  poison,  and  that  this  had 
produced  the  death  of  the  person  to  whom  it 
was  sent  There  was  certain  other  evidence 
which  it  was  claimed  tended  to  point  to  the 
fact  that  the  accused  sent  both  powders. 
The  majority  of  the  court  held  that  the  evi- 
dence in  regard  to  the  murder  of  the  other 
person  was  not  admissible.  In  the  opinion  of 
Werner,  J.,  in  discussing  the  question  of  mo- 
tive, he  based  his  argument  in  regard  to  title 
inadmissibility  of  the  evidence  mentioned  up- 
on the  fact  that  the  motive  for  the  two  mur- 
ders was  different  He  said  that  the  motive 
assigned  for  the  attempt  to  kill  the  person  to 
whom  the  poisoned  bromo  seltzer  was  sent 
was  hatred  engendered  by  quarrels  between 
him  and  the  accused,  in  which  the  person  to 
whom  the  poisoned  Kutnow  powder  was  sent 
took  no  part,  and  of  which,  so  far  as  the  rec- 
ord shows,  he  had  no  knowledge ;  while  the 
motive  which  was  said  to  have  moved  the 
defendant  to  kill  the  person  to  whom  the 
poisoned  Kutnow  i>owder  was  sent  was 
jealousy  caused  by  the  latter^s  intervention 
in  the  love  affairs  of  the  accused.  He  there- 
fore d^ared  that  the  statement  of  these  two 
motives  was  sufficient  to  show  that  they  had 
no  relation  to  each  other,  and  that  the  evi- 
dence which  tended  to  prove  the  one  killing 
threw  no  light  upon  the  motive  which  actuat- 
ed the  other  attempt  In  the  case  now  be- 
fore us,  the  common  motive  of  lechery  per- 
vaded not  only  the  homicide,  but  also  the 
other  transactions  in  regard  to  which  evi- 
dence was  admitted,  and  there  was  a  suffi- 
cient approximation  in  point  of  time  and 
place  as  to  alL  In  his  able  dissenting  opin- 
ion, Parker,  G.  J.,  i^ter  stating  the  general 
rule  that  evidence  of  the  commission  by  a 
person  of  other  crimes  is  not  admissible  up- 
on the  trial  of  a  defendant,  added :  "But  it 
has  never  been  held  by  any  court  of  respecta- 
ble authority  that  the  people  cannot  prove 
the  facts  constituting  another  crime  when 
those  facts  also  tend  to  establish  that  the  de- 
fendant committed  the  crime  for  which  he  Is 
on  trial.  Such  a  holding  would  accomplish 
the  absurd  result  of  permitting  a  rule  intend- 
ed to  prevent  the  defendant  from  being  prej- 
udiced in  the  eyes  of  the  jury  because  of  his 
life  of  crime  to  so  operate  in  certain  cases 
as  to  prevent  the  people  from  proving  the 
facts  necessary  to  convict  him  of  the  crime 
charged."  The  opinion  of  Werner,  J.,  cites, 
in  support  of  his  statement  above  quoted, 
Wharton's  Criminal  Evidence.  A  reference 
to  the  tenth  edition  of  that  book,  recently  is- 
sued from  the  press,  will  show  that  the  au- 
thor does  not  confine  the  exceptions  to  the 
general  rule  strictly  to  those  enumerated  by 
Judge  Werner.  1  Wharton's  Grim.  Ev.  (10th 
Ed.)  S  31.  In  People  v.  Harris,  136  N.  Y. 
423,  33  N.  E.  65,  it  was  held,  in  the  prosecu- 
tion of  a  man  for  the  murder  of  his  wif^ 
that  evidence  that  seven  months  after  his 
marriage  to  the  deceased  the  defendant  was 
at  a  hotel  in  illicit  relations  with  another 
woman,  to  whom  he  suggested  that  she  mar- 


ry some  old  man  with  plenty  of  money,  and 
that  if  she  found  one  they  could  give  him  a 
pill  and  get  him  out  of  the  way,  was  admis- 
sible on  the  question  of  motive,  though  it 
tended  to  show  the  commission  of  another 
and  distinct  crime,  and  Involved  the  charac- 
ter of  the  accused.  It  will  be  seen  that  the 
evidence  was  not  admissible  to  prove  the 
general  character  of  the  accused,  but  was 
admissible  as  tending  to  show  motive,  al- 
though incidentally  it  involved  his  character. 
The  English  poisoning  cases  go  quite  far. 
In  R.  V.  Gotton,  12  Gox's  G.  C.  400,  it  was 
held  that  where  a  prisoner  was  charged  with 
the  murder  of  her  child,  and  the  defense  was 
that  its  death  resulted  from  an  accidental 
taking  of  sudi  poison,  evidence  to  prove  that 
two  other  children  of  hers  and  a  lodger  in 
her  house  had  died  previously  to  the  present 
charge  from  the  same  poison  was  admissible. 
In  Makin  v.  Attorney  General,  17  Gox's  G.  G. 
704,  certain  persons  were  indicted  for  the 
murder  of  an  infant  child,  whom  they  had 
taken  in  to  nurse  upon  payment  of  a  small 
sum,  alleging  that  they  desired  to  adopt  it 
as  their  own.  It  was  held  that  evidence  that 
several  other  infants  had  been  received  by  the 
prisoner  on  like  representations  and  upon 
the  payment  of  sums  inadequate  to  support 
them  for  more  than  a  short  time,  and  that 
bodies  of  infants  had  been  found  in  the  gar- 
dens of  sev^^  houses  occupied  by  the  pris- 
oners, was  admissible.  See,  also.  People  v. 
Wood,  3  Parker,  Gr.  R.  681. 

Another  ground  on  which  evidence  may  be 
received,  although  It  includes  proof  of  a  dif- 
ferent crime,  is  to  show  a  common  scheme  or 
plan  of  related  offenses.  In  Gommonwealth 
V.  Ferry,  146  Mass.  203,  15  N.  E.  484,  the  de- 
fendant was  charged  with  being  present  in 
a  certain  room  and  enga^^ed  in  the  business 
and  employment  of  registering  bets  and  sell- 
ing pools.  It  was  held  that  evidence  was  ad- 
missible to  show  that  the  room  during  the 
ten  days  next  preceding  the  day  of  the  alleg- 
ed commission  of  the  oftense  was  used  for 
that  purpose.  In  Robinson  v.  State,  53  Md. 
151, 36  Am.  Rep.  399,  a  man  was  charged  with 
burglary.  At  the  trial  he  offered  to  prove 
that  the  owner  of  the  house  was  a  lewd  wo- 
man, and  that  he  had  had  improper  intimacy 
with  her.  It  was  held  that  it  was  error  to 
reject  such  evidence  as  tending  to  show  what 
his  real  intent  was  in  breaking  into  the 
house.  In  State  v.  Ames,  90  Minn.  183,  96 
N.  W.  330,  on  an  indictment  for  bribery  in 
paying  for  protection  of  an  unlawful  occupa- 
tion, it  was  held  that  evidence  of  payments 
by  others  to  one  who  was  acting  as  collector 
of  the  money  was  admissible  as  part  of  a 
common  scheme  or  plan  instigated  and  car- 
ried on  by  the  defendant  and  such  person  to 
solicit  and  receive  such  bribes.  In  State  v. 
Desmond,  109  Iowa,  72,  80  N.  W.  214,  it  was 
held  that  on  a  trial  for  an  assault  with  in- 
tent to  rape,  where  indecent  acts  of  the  de- 
fendant towards  other  young  girls  at  about 
the  same  time, « though  separate  and  distinct 
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from  each  other,  were  parts  of  a  single 
transaction,  proof  of  them  all  was  admissible 
to  show  the  Intent  with  which  the  defendant 
acted.  In  Hays  v<  State,  40  Md.  633,  it  was 
held  that,  where  a  party  Is  being  tried  for 
having  produced  an  abortion  upon  one  who 
at  the  time  was  an  inmate  of  her  house,  it 
was  competent  to  show  the  character  of  the 
house — ^that  Is,  a  house  of  ill  fame — in  order 
that  the  jury  may  know  whether  the  place  is 
one  where  the  cirime  could  be  committed  with- 
out fear  of  detection  and  punishment.  In  Prop- 
er V.  State,  85  Wis.  615,  65  N.  W.  1035,  in  a 
prosecution  for  rape  committed  upon  a  child 
ten  years  of  age,  it  appeared  that  she  and 
another  girl  slept  together  in  the  defendant's 
house.  Evidence  that  the  defendant  got  In 
the  bed  and  had  sexual  intercourse  with  the 
other  girl  was  held  admissible  as  tending  to 
render  more  credible  the  evidence  of  the 
prosecuting  witness. 

Counsel  for  the  defendant  rely  on  the  deci- 
sion in  State  v.  La  Page,  57  N.  H.  246,  24  Am. 
Bep.  69.  While  some  of  the  language  used  in 
that  case  is  general  In  its  character,  yet  it 
must  be  consldeiM  In  reference  to  the  actual 
questions  decided.  La  Page  was  Indicted  for 
the  murder  of  one  Josie  A.  Langmaid  in  Oc- 
tober, 1875,  the  government  claiming  that  the 
murder  was  committed  in  perpetrating  or 
attempting  to  perpetrate  rape,  while  she  was 
passing  over  the  Academy  road,  on  her  way 
to  schooL  One  piece  of  evidence  to  whldti 
objection  was  made  was  the  testimony  of 
one  Julienne  Bouse,  which  tended  to  prove 
that  the  prisoner  about  four  years  and  a  half 
before  the  trial,  at  a  place  beyond  the  juris- 
diction of  the  tlnlted  States,  committed  the 
crime  of  rape  upon  a  person  other  than  the 
deceased.  This  was  admitted  by  the  trial 
court,  and  this  was  held  to  be  error  by  the 
Supreme  Court  In  the  opinion  It  was  said 
(57  N.  H.  page  287,  24  Am.  Bep.  69) :  '*The 
question  is  whether  the  bald,  naked  fact  be- 
ing put  In  evidence  had  any  tendency  to 
prove  any  matter  in  issue  between  the  state 
and  the  defendant"  The  testimony  of  other 
witnesses  was  introduced  in  regard  to  the 
conduct  of  the  accused  not  long  before  the 
homicide  and  in  the  neighborhood  of  the 
scene  of  the  crime,  though  It  involved  also 
other  females.  In  regard  to  this  class  of 
evidence,  Cushlng,  0.  J.,  said  (57  N.  H.  page 
287,  24  Am.  Bep.  69):  '"The  testimony  of 
Fowler,  Mahair,  the  Towles,  the  Watsons, 
and  Mercy  was,  I  think,  properly  admitted. 
It  all  tended  to  show  that  the  prisoner,  about 
the  time  of  the  murder,  was  frequenting  that 
neighborhood  with  a  view  of  the  commission 
of  the  crime  of  rape  upon  the  person  of  some 
one  of  the  young  females  whom  he  knew  to 
have  occasion  to  pass  over  that  road.  The 
obscene  and  filthy  language  he  is  described 
.  as  using,  in  connection  with  his  inquiry  about 
•one  of  the  young  ladies,  tends  to  show  what 
thoughts  were  in  his  mind,  and  what  he  was 
meditating.  The  testimony  of  the  Watsons 
and  Mercy  tends  to  show,  not  merely  an  in- 


tent or  design  to  commit  the  crime  on  the 
person  of  Miss  Watson,  but  also  to  show 
generally,  in  connection  with  the  other  tes- 
timony, that  he  was  prowling  about  that 
place  for  the  purpose  of  lying  in  wait  for  any 
person  whom  he  might  sacrifice  to  his  bsjse 
and  cruel  designs.  It  furnishes  an  Illustra- 
tion of  the  doctrine  which  I  shall  attempt 
to  Illustrate  and  maintain.  The  attempt  to 
oommit  one  ofCense  may  be  put  in  evidence 
when  attended  with  circumstances  which 
give  it  a  logical  connection  with  the  fact  in 
issue,  and  not  otherwise/'  It  will  thus  be 
seen  that,  when  considered  as  a  whole,  the 
decision  Is  not  antagonistic  to  the  position 
which  we  now  take,  but  in  fact  strongly  sui>- 
ports  it  It  is  not  contended  that  an  entire- 
ly distinct  and  separate  crime  occurring  sev- 
eral years  before  the  homicide  for  which  the 
accused  was  on  trial,  and  in  no  way  connectp 
ed  with  It,  could  be  proved  merely  for  the 
purpose  of  supporting  a  claim  that  a  man 
who  had  committed  one  crime  might  conunit 
another.  But  what  we  hold  is  that,  where 
the  former  transaction  has  a  logical  connec- 
tion with  the  fact  in  issue,  it  can  be  proved, 
although  it  may  be  a  crime. 

Again,  counsel  for  the  defendant  quote  in 
their  brief,  and  rely  upon  a  paragraph  In  1 
Wlgmore  on  Evidence,  i  194,  which  begins 
with  the  expression,  "It  may  almost  be  said 
that  it  is  becaiise  of  this  indubitable  rele- 
vancy of  such'  evidence  that  It  is  excluded," 
and  proceeds  to  discuss  the  danger  of  preju- 
dice being  raised  in  the  minds  of  the  Jury 
by  a  previous  vicious  criminal  record.  This 
citation  is  not  relevant  to  the  subject  which 
we  are  now  discussing.  In  that  connection 
the  author  was  discussing  the  proof  of  the 
defendant's  character  by  showing  particular 
bad  acta  No  one  is  contending  in  the  pres- 
ent case  that  distinct  and  disconnected  crimes 
could  be  proved  merely  to  show  that  the 
defendant  had  a  general  bad  character. 

Counsel  for  the  defendant  also  rely  strong- 
ly upon  the  case  of  Cawthon  v.  State,  119 
6a.  395,  46  &  £.  897.  In  regard  to  that  de- 
cision several  remarks  may  be  made.  In 
the  first  place,  It  was  made  by  a  majority  of 
the  court  Presiding  Justice  Fish  (now  Chief 
Justice)  and  Mr.  Justice  Candler  dissented. 
The  present  Chief  Justice  dissented  on  the 
ground  that  on  account  of  the  manner  in 
which  the  case  was  brought  to  this  court  the 
rulings  of  the  court  below  could  not  be  re- 
viewed. If  this  position  was  correct,  and 
the  Supreme  Court  had  no  Jurisdiction  to 
decide  the  case,  what  was  said  in  regard  to 
it  was  not  authoritative.  Mr.  Justice  Can^ 
ler  went  further,  and  said  that  the  majority 
of  ^  the  court  erred  in  applying  the  rule. 
Again,  Mr.  Justice  Cobb,  who  prepared  the 
opinion  of  the  majority  of  the  court,  did  not 
attempt  to  lay  down  a  rule  comprehending 
all  possible  cases  in  which  evidence  might  be 
admissible,  although  It  showed  previous 
crimes.  On  page  409  of  119  6a.,  page  901 
of  46  £L  E.,  after  referring  to  the  general 
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rule  that  it  is  not  competeDt  to  prove  a 
distinct  and  independent  offense,  he  said: 
*'While  this  rule  is  general  and  subject  to 
few  exceptions,  still  there  are  some  excep- 
tions; as  when  the  extraneous  crime  forms 
part  of  the  res  gestae ;  or  Is  one  of  a  system 
of  mutually  dependent  crimes;  or  is  evidence 
of  guilty  knowledge;  •  ♦  ♦  or  where  it 
tends  to  prove  malice,  intent,  motive,  or  the 
like,  if  such  an  element  enters  into  the  of- 
fense charged.  ♦  •  •  In  order  to  Justify 
the  admission  of  evidence  relating  to  an  in- 
dependent crime  committed  by  the  accused, 
it  is  absolutely  essential  that  there  should 
be  evidence  establishing  the  fact  that  the 
independent  crime  was  committed  by  the 
accused,  and  satisfactorily  connecting  that 
crime  with  the  offense  for  which  the  accused 
is  indicted."  It  will  thus  be  seen  that,  after 
stating  that  there  were  some  exceptions  to 
the  rule,  the  use  of  the  words  "as  when," 
etc.,  was  illustrative,  and  did  not  undertake 
to  lay  down  a  complete  category  of  excep- 
tions. This  is  further  borne  out  by  the  use 
of  the  expression  "malice,  intent,  motive,  or 
the  like,"  and  of  the  last  statement  above 
quoted.  That  decision  did  not  hold  that  if 
there  was  a  logical  connection  between  the 
two  transactions,  connecting  the  two  to- 
gether, so  that  the  one  threw  light  upon  the 
other,  the  former  would  be  excluded  though 
it  might  be  a  crime. 

This  court  has  recognized  the  wide  range 
of  evidence  which  might  be  admitted  where 
the  motive  is  a  legitimate  subject  of  inquiry. 
And  let  it  be  noticed  that,  when  the  word 
"motive"  is  here  used,  it  does  not  mean  a 
mere  abstract  question  as  to  whether  there 
could  have  been  a  possible  motive  for  some- 
body or  anybody  to  have  committed  a  mur- 
der, but  whether  the  accused  had  a  motive 
which  the  Jury  might  find  induced  him  to 
commit  it  In  Shaw  v.  State,  102  Ga.  660, 
29  S.  E.  477,  where  the  accused  was  indicted 
for  wrecking  a  railroad  train,  whereby  death 
ensued,  it  was  held  that  there  was  no  error 
in  admitting  in  evidence  a  declaration  made 
by  the  accused  prior  to  the  wreck,  while  dis- 
cussing with  the  ^tness  another  wreck 
which  had  occurred  a  short  time  before,  to 
the  effect  that  he  "was  going  to  have  a 
wreck  of  his  own  some  day."  Again,  where 
it  appeared  that  the  defendant's  wife  was  a 
passenger  on  the  train  which  was  wrecked, 
and  that  she  was  there  by  his  direction,  it 
was  held  to  be  not  error  to  admit  evidence 
that  he  liad  become  enamored  of  another 
female,  and  had  made  to  her  a  proposition  of 
marriage,  which,  prior  thereto,  had  been 
rejected.  It  was  said  that  such  evidence  was 
admissible  as  bearing  on  the  motive  which 
might  have  induced  the  accused  to  commit 
the  act  The  wife  was  not  the  person  killed. 
It  is  true  that  this  evidence  bore  upon  the 
qaestion  of  whether  the  accused  had  a  mo- 
tive to  take  the  life  of  his  wife  by  means  of 
wrecking  the  train.  But  it  will  be  perceived 
that  the  remark  which  was  admitted  was 
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general,  and  that  the  act  which  was  shown 
in  regard  to  the  other  woman  was  previous 
to  the  occurrence  of  the  wreck,  and  was  not 
shown  to  have  any  more  direct  connection 
with  it  than  to  throw  some  light  upon  the 
probable  motive  which  the  accused  had. 
This  latitude  of  evidence  to  show  motive  has 
been  recently  recognized  by  this  court,  in 
Johnson  v.  State,  128  Ga.  71,  57  S.  E.  84.  In 
that  case  the  accused  was  indicted  for  the 
murder  of  his  father.  A  witness  for  the 
state  was  permitted  to  give  testimony  to 
show  that  the  accused,  at  the  time  of  the 
homicide,  was  living  in  needy  and  indigent 
circumstances;  the  court  having  previously 
admitted  evidence  to  establish  the  f^ct  that 
the  defendant  knew  that  the  deceased,  the 
father,  had  insurance  upon  his  life  and  had 
money  in  bank.  It  was  held  that  the  testi- 
mony was  properly  admitted.  It  was  said 
in  the  opinion:  "Such  evidence  is  admissible 
under  the  rule  that  evidence  going  to  show 
motive  is  always  material  and  relevant  to 
the  issue  on  the  trial  of  one  for  murder, 
where  the  accused  denies  the  act  of  killing." 
In  Bulloch  V.  State,  10  Ga.  47,  64  Am.  Dec. 
369,  on  the  trial  of  a  bank  officer  for  em- 
bezzlement, evidence  that  he  was  in  straiten- 
ed circumstances,  and  had  been  buying  lot- 
tery tickets  to  a  large  amount,  was  held  to 
be  admissible.  The  evidence  of  guilt  was 
circumstantial.  Warner, .  J.,  said  (10  Ga. 
page  55,  54  Am.  Dec.  369):  "When  a  great 
crime  has  been  committed,  it  is  important 
to  inquire  whether  the  accused  party  was 
influenced  by  any  motive  to  commit  such  an 
offense,  for  the  absence  of  all  motive  to 
commit  the  offense  charged  against  him  af- 
fords a  strong  presumption  of  his  innocence ; 
whereas,  if  it  appears  on  the  contrary,  that 
he  was  influenced  by  a  very  strong  motive 
to  commit  the  particular  offense  charged, 
the  probability  of  his  guilt  is  necessarily 
greatly  strengthened."  So,  in  the  case  be- 
fore us,  there  was  no  eyewitness  to  the  crime, 
and  the  evidence  under  discussion  tended  to 
show  a  lascivious  motive  on  the  part  of  the 
accused  which  had  several  times  in  the  near 
past  been  exhibited  at  that  place,  and  under 
like  circumstances  of  watching  and  signal- 
ing, and  from  the  effort  to  act  upon  which, 
at  the  same  place,  on  this  occasion,  and  re- 
sistance thereto,  the  murder  may  have  re- 
sulted. In  Nesblt  v.  State,  125  Ga.  51,  54  S. 
E.  195,  on  the  trial  of  one  indicted  for  as- 
sault with  intent  to  murder,  evidence  was 
admitted  that  the  accused,  on  the  morning 
after  the  assault  for  which  he  was  tried,  ac- 
costed the  prosecutor  and  demanded  of  him, 
"What  you  been  tending  to  my  business 
for?"  that  the  prosecutor  denied  interfering 
with  the  defendant's  business,  and  that 
thereupon  the  accused  advanced  upon  the 
prosecutor  and  drew  and  opened  a  knife — 
with  other  details  of  this  subsequent  transac- 
tion, none  of  which  showed  any  relation  to 
the  transaction  for  which  the  accused  was 
tried.    It  was  held  that  the  admission  of  this 
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evidence  was  error,  and  that  it  fell  within 
the  general  mle  of  exclusion.  The  difference 
between  that  case  and  the  present  one  is 
clear.  In  Alsobrook  v.  State,  126  Ga.  100, 
54  S.  E.  805,  the  accused  was  indicted  for 
obstructing  a  railroad  track.  Evidence  of 
prior  attempts  to  obstruct  the  railway  track 
was  admitted.  Presiding  Justice  Cobb,  the 
same  Justice  who  wrote  the  opinion  in  the 
Cawthon  Case,  recognized  the  rule  that: 
'^Evidence  of  prior  attempts  by  the  accused 
to  commit  the  same  crime  upon  the  victim  of 
the  offense  for  which  he  stands  charged  is 
admissible;  or  where  other  offenses  com- 
mitted by  the  accused  tend  to  prove  malice  or 
motive,  or  the  like,  evidence  of  other  offenses 
is  sometimes  admitted."  The  Cawthon  Oase 
was  dted.  But  it  was  held  that:  "Some  of 
the  evidence  admitted  in  the  present  case  as 
to  prior  attempts  to  obstruct  the  track  of 
the  railway  did  not  connect  the  accused  in 
any  way  with  such  prior  attempts.  This  evi- 
dence was  Inadmissible  and  highly  prejudi- 
cial to  the  accused."  The  Judgment  was 
reversed,  all  the  Justices  concurring,  exc^t 
Fish,  C.  J.,  absent  Of  course,  if  no  connec- 
tion was  shown  between  the  defendant  and 
the  previous  transaction,  it  would  be  inad- 
missible. In  Sullivan  v.  State,  121  Ga.  183, 
48  S.  E.  949,  certain  persons  were  indicted 
for  causing  the  death  of  an  unborn  child 
with  which  the  pregnant  woman  was  then 
quick,  by  instruments  and  pressure.  Evi- 
dence was  held  competent  to  show  that  the 
defendant  on  trial  had  previously  attempted 
to  procure  an  abortion  by  similar  means  and 
by  the  use  of  medicine,  although  the  indict- 
ment contained  no  reference  to  medicine.  It 
was  said  that  there  was  a  logical  connection 
between  the  two  attempts  to  procure  an 
abortion  on  the  female.  The  Cawthon  Case 
was  again  cited. 

In  Grantham  v.  State,  95  Ga.  459,  22  S.  E. 
281,  where  in  a  trial  for  burglary  It  was 
shown  that  the  accused  had  possession  of 
goods  taken  from  the  storehouse  alleged  to 
have  been  broken  into,  and  that  he,  not  de- 
nying this  fact,  contended  that  he  and  the 
owner  were  on  friendly  terms,  that  they 
frequently  drank  and  gambled  with  each 
other,  and  that  the  goods  in  question  were 
won  from  the  owner  in  a  game  of  cards,  all 
of  which  was  denied  by  the  latter  in  his 
testimony,  and  where  the  time  of  the  alleged 
burglary  was  left  uncertain  by  the  evidence, 
it  was  held  to  be  error  to  refuse  to  allow  the 
accused  to  prove  that  before  and  after  the 
time  of  the  burglary  he  and  the  prosecutor 
were  seen  in  the  latter's  store  and  at  other 
places  gaming,  and  that  the  prosecutor  was 
drunk  at  his  store  both  before  and  after  the 
alleged  burglary.  This  recognized  a  logical 
connection  between  the  transactions.  In 
Farmer  v.  State,  100  Ga.  41,  28  S.  B.  26,  on 
the  trial  of  one  for  the  offense  of  being  a 
common  cheat  and  swindler,  alleged  to  have 
been  committed  by  making  false  and  fraud- 
ulent representations  concerning  the  wealth 


and  commercial  respectability  of  the  accused, 
and  thus  obtaining  the  goods  of  the  prosecu- 
tor, it  was  held  competent  for  the  state  to 
prove  that  the  accused  at  or  about  the  same 
time  made  similar  representations  to  another 
for  the  purpose  of  fraudulently  obtaining  hi& 
goods,  as  tending  to  show  a  fraudulent  in- 
tent and  scheme  on  the  part  of  the  accused 
to  obtain  the  property  of  others  without  pay- 
ing therefor,  and  as  warranting  an  inference 
that  the  transaction  with  the  prosecutor  in 
the  case  was  made  in  pursuance  of  the  same 
general  purpose. 

It  would  serve  no  uaefol  purpose  to  take 
up  each  of  the  cases  decided  by  this  and  other 
courts  on  the  subject  of  the  admissibility  of 
evidence  of  distinct  and  separate  offenses, 
having  no  logical  connection  with  that  for 
which  the  accused  is  on  trlaL  What  has 
been  said  above,  we  think,  sufficiently  indi- 
cates the  general  rule  and  some  of  the  ex- 
ceptions. Let  us  now  refer  to  the  facts  of 
the  present  case.  There  was  no  question  that 
the  girl  was  killed,  and  that  her 'body  was 
found  in  the  factory  of  which  the  accused 
was  the  superintendent  There  was  evidence 
from  which  the  Jury  could  find  that  the  kill- 
ing occurred  on  the  second  floor,  on  which 
was  located  the  office  where  the  accused  ad- 
mitted that  he  was  when  the  girl  entered  the 
building,  went  to  the  office,  and  spoke  to 
him.  There  was  also  evidence  from  which 
it  might  be  inferred  that  the  person  who  com- 
mitted the  crime  sought  to  have  some  charac- 
ter of  sexual  relation,  natural  or  unnatural, 
with  the  girl.  Practically  all  other  persons 
were  eliminated  from  suspicion  except  the 
accused  and  Conley,  the  leading  witness  for 
the  state.  The  accused  was  a  white  man, 
married,  and  superintendent  of  the  factory. 
The  witness  was  a  negro  employ^,  who  ad- 
mitted that  he  drank  intoxicating  liquors. 
Naturally  it  would  be  urged  with  great  earn- 
estness to  the  Jury  that  there  could  be  no 
possible  motive  why  the  accused  shoi^d  kill 
one  of  the  employ^  of  the  factory,  and  that 
it  would  be  improbable  that  he  would  in- 
dulge in  lechery  in  his  office  or  in  his  place 
of  business,  while  the  negro  sweeper  would 
be  mora  likely  to  do  so.  Thus  the  question, 
not  whether  some  unknown  criminal  had  a 
lecherous  motive,  but  whether  or  not  the  ac- 
cused had  a  lecherous  motive  which  might 
lead  to  the  effort  to  accomplish  it  upon  the 
girl,  and,  upon  her  resistance,  then  to  murder, 
was  vitally  involved.  The  question  would 
naturally  be  asked :  What  motive  was  then« 
to  prompt  the  accused  to  commit  the  act? 
The  evidence  tended  to  show  a  practice,  plan, 
system,  or  scheme  on  the  part  of  the  accused 
to  have  lascivious  or  adulterous  association 
with  certain  of  his  employ^  and  other  wom- 
en at  his  office  or  place  of  business,  in  which 
place  the  homicide  occurred.  Some  of  these 
acts  were  shown  specifically  to  have  occurred 
not  long  before  the  homicide,  and  others 
must  have  taken  place  at  no  great  distance 
of  time,  because  Oonley  was  only  employed  at 
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the  factory  a  little  more  than  two  years.  It 
tended  to  show  a  motiye  on  the  part  of  the 
accused,  inducing  him  to  seek  to  have  crim- 
inal intimacy  with  the  girl  who  was  killed, 
and,  upon  her  resistance,  to  commit  murder 
to-  conceal  the  crime.  There  was  not  only 
evidence  of  the  practice  of  the  accused  with 
other  women,  but  during  the  trial  there  was 
also  introduced  evidence  tending  to  show  that 
In  pursuance  of  his  general  practice  he  made 
advances  toward  the  deceased.  We  think 
that  the  evidence  was  admissible,  both  on  the 
subject  of  motive  and  of  plan,  scheme,  or 
system,  and  as  tending  to  show  identity.  If 
it  is  suggested  that  his  conduct  in  regard  to 
having  lascivious  relatione  with  other  wom- 
en did  not  show  any  intent  to  violate  the  de- 
ceased, this  would  be  to  put  too  narrow  a 
construction  ui>on  the  subject  of  motive  and 
plan.  If  a  man  should  construct  a  pit  with 
the  general  purpose  of  catching^  the  ewe 
lambs  of  his  neighbors,  It  would  be  trivial 
to  say  that,  if  charged  with  catching  a  cer- 
tain one,  he  did  not  have  that  particular  lamb 
In  view  when  he  dug  the  pit,  or  that,  If  she 
were  killed  in  the  effort  to  capture  her,  the 
digging  of  the  pit  and  using  It  were  imma- 
terial. If  the  defendant  was  conducting  a 
general  plan  or  scheme  of  gratifying  his 
lascivious  desires  at  that  place,  and  in  con- 
nection therewith  he  sought  to  have  intimacy 
with  the  deceased  girl,  in  order  to  show 
motive  it  is  not  necessary  that  from  the  be- 
ginning and  throughout  the  plan  he  had  in 
mind  ultimately  to  use  force  upon  or  kill 
this  particular  girl.  The  intent  to  kill  may 
have  arisen  pending  the  effort  to  accomplish 
his  design.  To  follow  such  a  suggestion 
would  be  to  confuse  motive,  or  that  which 
Incites,  prompts,  or  induces  action,  with  in- 
tent, or  specific  purpose.  From  the  language 
of  one  of  the  headnotes  in  Alsobrook  v.  State, 
supra,  some  contention  of  this  sort  might  be 
drawn.  But  on  examining  the  opinion,  and 
the  Cawthon  Case,  from  which  the  head  note 
purported  to  have  been  copied,  it  will  be 
seen  that  it  omits  a  material  part  of  the  orig- 
inal sentence,  so  as  apparently  to  create  a 
possible  limitation  which  the  entire  sentence 
does  not  authorize. 

Certain  evidence  of  one  Dalton  was  also 
admitted.  This  was  likewise  admissible  un- 
der what  has  been  said  above.  As  has  been 
stated  in  another  part  of  this  opinion,  Con- 
ley  testified  to  the  effect  that  Dalton  and  the 
accused  consorted  together  in  their  libidin- 
ous practices  In  the  factory;  that  the  accused 
had  the  witness  to  watch  at  the  door  while 
these  practices  were  going  on;  that  he  told 
the  witness  that  he  might  make  money  by 
watching  for  Dalton  as  well  as  for  the  ac- 
cused; that  the  witness  did  so;  and  that 
Dalton  paid  him,  as  Frank  suggested.  Thus 
Dalton  was  coupled  with  the  accused  in  the 
practices  going  on  in  the  factory  on  Saturday 
afternoons,  and  was  directly  connected  with 
the  accused  by  the  statement  of  the  latter. 


The  witness  Conley  was  attacked  by  the  ac- 
cused both  in  the  cross-examination  and  sub- 
sequently by  the  testimony  of  witnesses  in- 
troduced to  Impeach  him.  If  the  evidence 
of  Conley  was  admissible,  as  we  have  at- 
tempted to  show,  that  of  Dalton  tended  to 
corroborate  him  as  to  the  connection  between 
Conley  and  Frank,  and  as  to  the  watching 
by  the  former  and  as  to  the  practice  or 
scheme  of  die  latter.  The  point  that  we  are 
now  dealing  with  is  in  regard  to  the  admis- 
sibility of  evidence,  and  not  to  its  credibility. 
The  latter  Question  was  passed  upon  by  the 
jury,  and  the  judge  declined  to  set  aside  their 
verdict 

[3]  8.  The  court  admitted  testimony  to  the 
effect  that,  while  the  defendant  was  in  jail, 
the  detectives,  in  company  with  Conley,  ap- 
peared at  the  jail  and  requested  an  interview 
with  the  defendant,  and  that  the  latter  de- 
clined, assigning  as  a  reason  that  his  lawyer 
or  any  one  Interested  In  him  was  not  present 
This  testimony  was  objected  to  on  the  ground 
that  It  was  irrelevant  and  immaterial.  The 
evidence  would  ordinarily  be  open  to  the  ob- 
jection ;  but  there  was  other  evidence  to  the 
effect  that  prior  to  this  the  accused  had  as- 
sumed an  attitude  of  innocence  and  of  at- 
tempting to  aid  the  officers  in  Identifying 
the  murderer,  and  had  requested  the  officers  of 
his  company  to  employ  detectives  (and  a  de- 
tective so  employed  took  part  in  proposing 
the  interview  with  Conley),  and  had  made 
statements  professing  to  disclose  all  the  facts 
and  circumstances  relating  to  the  murder, 
so  far  as  knovm  to  him,  and  at  the  Instance 
of  the  detectives  had  Interviewed  Newt  Lee, 
who  at  the  time  of  the  interview  was  sus- 
pected by  the  officers  and  held  as  the  perpetra- 
tor of  the  crime.  There  was  evidence  tending 
to  show  that  Lee  ^as  not  a  participant  in 
the  crime,  but  that  Frank  was  the  real  mur- 
derer, and  had  called  upon  Conley  to  dispose 
of  the  body  immediately  after  the  homicide. 
If  this  were  true,  and  Frank  was  feigning 
innocence,  he  might  well  have  confronted 
Lee,  whom  he  knew  had  no  knowledge  of  the 
circumstances,  but  it  would  be  a  different 
matter  to  confront  Conley,  who  he  knew  did 
know  them.  The  fear  of  bringing  out  damag- 
ing evidence  by  an  interview  with  Conley 
might  have  been  the  cause  of  declining  the 
interview,  rather  than  the  reason  which  the 
accused  assigned  for  the  refusal,  namely, 
that  neither  his  lawyer  nor  any  one  interest- 
ed in  him  was  present  This  would  be  a  prop- 
er matter  of  inquiry  by  the  jury,  and  the 
refusal  of  Frank  to  have  an  interview  with 
Conley  was  relevant 

[4]  4.  One  of  the  material  matters  of  in- 
quiry was  the  length  of  time  intervening  be- 
tween that  at  which  Mary  Phagan  left  her 
home  and  her  death.  Just  prior  to  leaving 
home,  Mary  had  partaken  of  a  meal  consist- 
ing of  wheat  bread  and  cabbage.  An  expert 
was  called,  who,  from  an  analysis  of  the 
contents  of  the  stomach,  with  reference  to 
the  progress  of  the  processes  of  digestion. 
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testified  to  the  probable  length  of  the  inter- 
vening time.  Prefatory  to  detailing  his  tes- 
timony in  this  respect,  the  witness  was  allow- 
ed, over  objection,  to  state  the  result  of  ex- 
periments made  by  him  with  other  stomachs 
at  different  times,  with  regard  to  the  digesti- 
bility of  cabbage.  This  testimony  was  com- 
petent, and  it  was  proper  to  allow  the  witness 
to  give  the  details  of  his  experiments  in  con- 
nection with  the  subject-matter  of  the  digesti- 
bility of  cabbage  and  the  time  consumed  in 
the  process  of  digestion.    5  Knc,  E3v.  495. 

[6]  5.  Two  physicians  who  testified,  one  for 
the  state  and  one  for  the  defendant,  were, 
respectively,  the  secretary  and  the  former 
president  of  the  state  board  of  health.  The 
testimony  of  these  two  physicians  was  in  the 
nature  of  expert  evidence,  and  differed  in 
important  particulars.  When  the  physician 
testifying  for  the  accused  was  upon  the 
stand,  he  was  asked  by  defendant's  counsel, 
on  the  direct  examination,  if  he  had  any 
personal  feeling  against  the  physician  who  tes- 
tified for  the  state,  to  which  he  repUed,  "No," 
but  that  he  had  preferred  charges  with  the 
state  board  of  health,  charging  the  latter  with 
professional  dishonesty.  The  prosecution  was 
allowed  to  reply  to  the  testimony  by  the  in- 
troduction of  voluminous  extracts  from  the 
minutes  of  the  state  board  of  health,  to  the 
effect  that  charges  had  been  preferred  and 
had  been  investigated,  and,  as  a  result  of  the 
investigation,  a  resolution  had  been  adopted 
declaring  that  while  there  existed  certain 
slight  irregularities  in  the  conduct  of  some 
of  the  departments  of  the  laboratory  of  the 
state  board  of  health,  which  should  be  cor- 
rected, these  irregularities  had  not  been  so 
important  in  character  or  result  as  to  call 
for  or  warrant  the  discontinuance  of  the  sec- 
retary and  director  of  laboratories  as  de- 
manded by  the  president;  and  the  resolution 
further  provided  that  a  copy  should  be  trans- 
mitted to  the  Governor.  Whereupon  the 
president  tendered  his  resignation,  and  the 
same  was  accepted.  While  some  of  the  evi- 
dence objected  to  was  admissible,  much  of 
the  testimony  relating  to  the  merits  of  the 
controversy  between  the  president  and  secre- 
tary of  the  state  board  of  health  was  foreign 
to  any  issue  involved  on  the  trial  of  this 
case.  The  testimony  was  provoked  by  a 
question  propounded  by  counsel  for  the  de- 
fendant on  the  direct  examination  of  his  wit- 
ness, and,  though  not  admitting  the  rule  of 
ecjuation  of  error?,  we  are  unable  to  see  how 
this  controversy  between  the  two  physicians 
obscured  any  issue  in  the  case,  and  the  re- 
ception in  evidence  of  the  (extract  from  the 
minutes  of  the  state  board  of  health  is  not 
ground  for  new  trial. 

[6]  6.  One  question  as  to  which  there  was 
conllict  in  the  evidence  was  as  to  the  time 
when  the  deceased  girl  reached  the  factory. 
The  accused  contended  that  she  reached  the 
factory  at  12  minutes  after  noon.  The  state 
contended  that  she  arrived  a  few  minutes 
sooner.    The  time  was  made  specially  mate- 


rial by  the  testimony  of  another  girl,  who 
stated  that  she  arrived  at  the  factory  at 
12:05  p.  m.,  went  into  the  office  to  see  the 
accused,  but  found  him  absent  therefrom, 
and  left  the  building  at  12:10  p.  m.,  accord- 
ing to  the  factory  clock.  The  effort  of  the 
accused  was  to  show  that  the  deceased  girl 
did  not  reach  the  factory  until  after  this 
witness  had  left  In  order  to  show  this,  he 
introduced  as  witnesses  certain  employ^  of 
a  street  car  company,  by  whom  he  desired 
to  show  that  the  car  on  which  the  deceased 
girl  came  from  her  home  through  the  center 
of  the  city  reached  a  certain  street  crossing 
(the  comer  of  Broad  and  Marietta  streets), 
in  accordance  with  its  schedule  time,  at 
12:07^  p.  m.;  that  it  required  from  2^  to 
3  minutes  for  the  car  to  go  from  that  corner 
to  the  corner  of  Broad  and  Hunter  streets, 
where  it  was  claimed  by  the  accused  that  the 
deceased  girl  left  the  car  on  her  way  to  the 
factory.  As  tending  to  establish  this  fact, 
the  motorman  of  the  car  testified:  "We  were 
scheduled  to  arrive  at  Marietta  and  Broad 
at  12:07%.  We  were  on  schedule.  •  •  • 
It  takes  generally  from  2^4  to  3  minutes  to 
go  from  Broad  and  Marietta  to  Broad  and 
Hunter.  •  •  •  We  got  to  Broad  and 
Hunter  about  12:10."  The  conductor,  as  a 
witness  for  the  defendant,  testified,  among 
other  things:  "We  ran  on  schedule  that 
day.  ♦  •  •  We  got  to  Broad  and  Bla- 
rietta  7%  minutes  after  12,  schedule  time. 
*  *  *  It  takes  2^  minutes  to  run  from 
Broad  and  Marietta  to  Broad  and  Hunter. 
I  have  timed  the  car  again  and  again  since 
then."  On  cross-examination  he  stated:  "We 
are  not  supposed  to  come  in  ahead  of  time. 
We  never  come  In  two  or  three  minutes  ahead 
of  time.  We  are  a  littie  late  sometimes."  On 
redirect  examination  he  said:  "It  is  against 
the  rules  of  the  company  to  get  to  the  dty 
ahead  of  time."  On  recross-examination  he 
stated:  "It  is  not  against  the  rules  to  get  in 
behind  time.  Sometimes  we  might  get  there 
a  few  minutes  ahead  of  time,  but  hardly  ever. 
We  always  at  our  watches  at  the  main  des- 
tination. Just  at  Broad  and  Marietta.  We 
are  supposed  to  do  that"  The  defendant 
also  introduced  the  division  superintendent 
of  the  street  railway  company,  who  testified 
to  the  schedules  of  two  lines  and  the  time 
required  to  go  from  certain  points  to  certain 
other  points.  On  cross-examination  he  tes- 
tified that  the  men  came  in  ahead  of  schedule 
time;  that  he  suspended  a  man  the  last  week 
for  so  doing;  that  the  schedule  on  the  line 
on  which  the  deceased  girl  rode  was  a  hard 
schedule  and  it  frequenUy  happened  that 
the  car  on  that  line  "cut  off"  two  other  cars; 
and  that  he  had  seen  the  car  on  that  line 
'cut  off"  another  car  which  was  due  at  i^ve 
minutes  after  the  hour.  In  rebuttal  the 
state  introduced  an  inspector  of  the  same 
company,  under  whom  the  motorman  worked 
during  a  certain  part  of.  the  day,  who  testi- 
fied that  there  was  no  such  schedule  as 
12K)7^   but  12.-07;    that  he  had  seen  the 
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car  on  which  the  motorman  worked  "cut 
off'  another  car  which  was  due  at  12:05; 
that  be  had  compared  watches  with  the  mo- 
torman, and  that  they  varied  from  20  to 
40  seconds ;  that  he  had  called  the  attention 
of  the  motorman  to  running  ahead  of  sched- 
tile  time  once  or  twice;  and  that  "they  come 
In  ahead  of  time  on  relief  time  for  supper 
and  dinner"  ^t  having  appeared  that  the 
motorman  and  conductor  on  that  car  were 
relieved  on  arrival  In  the  center  of  the  city 
on  the  day  of  the  homicide).  On  cross-ex- 
amination he  testified  that  he  had  caught  the 
motorman  as  much  as  three  minutes  ahead 
of  time  during  last  spring  on  the  trip  when 
he  was  due  to  arrive  at  12:07.  Two  other 
witnesses  were  examined  by  the  state,  who 
testified  that  they  were  operatives  on  the 
line  in  question  and  that  they  had  known  the 
car  to  come  in  several  minutes  ahead  of 
schedule  time,  and  one  of  them  said  that  he 
had  ridden  with  the  motorman  who  testified 
as  above  stated,  when  he  was  ahead  of  time 
on  several  occasions  The  state  contended 
and  sought  to  show  that  the  girl  left  the  car 
at  the  comer  of  Broad  and  Marietta  streets 
and  went  directly  to  the  factory. 

From  the  above  statement  it  will  appear  that 
the  defendant  introduced  into  the  case  evi- 
dence In  regard  to  the  street  car  schedules, 
the  time  when  the  car  on  which  the  girl  rode 
should  arrive  at  a  certain  point,  and  the  length 
of  time  that  it  would  require  ordinarily  to  go 
from  that  point  to  another;  and  that  he 
sought  to  corroborate  and  emphasize  the  rec- 
ollection of  the  witnesses  introduced  by  him 
as  to  the  time  of  arrival  by  showing  the 
schedule  time,  and  that  they  were  running  in 
accordance  with  the  schedule  on  that  day. 
One  of  these  witnesses  on  cross-examination 
testified  that  they  never  came  in  two  or  three 
minutes  ahead  of  time.  Owing  to  the  dis- 
tance between  the  points  Involved  in  the  tes- 
timony, the  question  of  a  few  minutes  became 
material.  In  rebuttal  of  the  evidence  thus 
introduced  by  the  defendant,  it  was  compe- 
tent to  cross-examine  these  witnesses  for  the 
defense  as  to  the  statements  made  by  them, 
and  to  seek  to  affect  the  credibility  of  their 
testimony  by  showing  that  such  statements 
were  inaccurate.  The  matter  of  schedules 
and  running  on  schedule  time  having  been 
referred  to  by  the  witnesses  for  the  accused  in 
connection  with  fixing  the  time  of  arrival,  the 
solicitor  general  had  the  right  to  thoroughly 
sift  them  on  cross-examination.  It  was  also 
competent  for  him  to  Introduce  witnesses  for 
the  puri)ose  of  rebutting  and  breaking  down 
such  evidence,  and  for  the  purpose  of  destroy- 
ing the  support  given  to  the  theory  of  time 
on  behalf  of  the  accused  by  reason  of  the 
testimony  as  to  the  coincidence  of  the  sched- 
ule with  the  time  of  arrival  on  that  day.  If 
in  any  respect  some,  of  the  evidence  to  which 
objection  was  made  on  this  subject  extended 
beyond  the  boundary  of  this  purpose,  there 
was  nothing  which  was  sufficient  to  cause  a 


new  trial.  East  Tenn.  Ya.  ft  Ga.  By.  Co.  v. 
Daniel,  91  6a.  768, 18  S.  B.  22. 

[7]  7.  Over  objection  that  the  testimony 
was  irrelevant,  a  young  boy,  employed  at  the 
pencil  factory  during  the  month  of  March 
preceding  the  homicide,  was  permitted  to  tes- 
tify as  follows:  **!  worked  at  the  National 
Pencil  Factory  during  the  month  of  March 
of  this  year.  I  saw  Leo  Frank  talking  to 
Mary  Phagan  on  the  second  fioor  about  the 
middle  of  March.  It  was  just  before  dinner. 
There  was  nobody  else  in  the  room  then. 
She  was  going  to  work,  wBen  he  stopped  her. 
She  told  him  she  had  to  go  to  work.  He 
told  her  that  he  was  the  superintendent  of 
the  factory  and  that  he  wanted  to  talk  to 
her,  and  she  said  she  had  to  go  to  work. 
She  backed  off,  and  he  went  on  towards  her, 
talking  to  her.  The  last  thing  I  heard  him 
say  was  he  wanted  to  talk  to  her.  This  is 
all  I  saw  or  heard."  There  was  no  error  in 
admitting  this  evidence.  The  defendant  had 
denied  that  he  knew  the  deceased,  and  this 
testimony  tended  to  show  the  contrary. 
Moreover,  the  circumstances  of  seclusion  un- 
der which  the  conversation  occurred,  and 
the  manner  in  which  Frank  followed  up  the 
girl,  insisting  on  talking  to  her  while  she 
retreated,  declaring  that  she  had  to  go  to 
work,  and  Frank's  declaration  to  her  that 
he  was  superintendent  of  the  factory,  mark- 
ed a  line  of  equivocal  conduct  from  which 
the  jury  might  have  inferred  that  the  con- 
versation related  to  something  else  than  the 
ordinary  duties  of  the  girl  as  an  employ^ 
of  the  factory.  When  considered  in  connec- 
tion with  the  condition  in  which  the  body 
was  found,  as  stated  in  the  second  division 
of  the  opinion,  the  circumstances  related  by 
this  witness  were  clearly  relevant  For  sim- 
ilar reasons  there  was  no  error  in  allowing 
the  witness.  Miss  Dewle  Howell,  to  testify 
as  follows :  "I  am  now  staying  at  the  station 
house.  Before  I  came  to  Atlanta  to  testify 
I  was  in  Cincinnati,  Ohio,  in  the  Home  of 
the  Good  Shepherd.  I  worked  at  the  pencil 
company  during  February  and  March,  1913. 
I  quit  there  in  March.  I  worked  on  the 
fourth  floor,  and  worked  in  the  metal  room 
too.  I  have  seen  Mr.  Frank  hold  his  hand 
on  Mary's  shoulder.  He  would  stand  pretty 
dose  to  Mary  when  he  talked  to  her.  He 
would  lean  over  in  her  face." 

[8]  8.  The  defendant  offered  a  witness, 
Mlnola  McKnight,  who  gave  testimony  rele- 
vant to  his  defense.  On  cross-examination 
she  denied  having  made  certain  statements, 
and  that  her  wages  had  been  increased  by 
the  defendant's  father-in-law  and  mother-in- 
law,  for  whom  she  worked  as  a  servant,  and 
that  a  certain  gratuity  had  been  given  her 
by  the  defendant's  wife.  The  state  offered, 
after  laying  the  proper  foundation,  for  the 
purpose  of  impeachment,  an  affidavit  pur- 
porting to  have  been  made  by  Mlnola  Mc- 
Knight', and  a  witness  who  testified  that 
contrary  statements  had  been  made,  and  that 
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Mlnola  had  stated  that  her  wages  had  been 
Increased  by  her  employers,  and  that  a  gift 
had  been  to  her  by  the  defendant's  wife. 
This  testimony  was  clearly  admissible.  It 
went  to  the  interest  of  the  witness,  and  tend- 
ed to  affect  the  credit  to  be  given  to  her 
evidence.  Gaines  v.  State,  99  6a.  703,  26  S. 
E.  760. 

[9]  9.  Certain  witnesses  for  the  defense 
had  testified  to  the  defendant's  general  good 
character,  and  were  asked  on  cross-exami- 
nation If  they  had  not  heard  of  specific  in- 
stances tending  to  show  lasdviousness  on 
the  part  of  the  defendant  Objection  was 
urged  to  snch  questions,  and  to  the  testimo- 
ny delivered  in  response  to  them.  Our  Code 
declares :  "The  general  character  of  the  par- 
ties, and  especially  their  conduct  in  other 
transactions,  are  irrelevant  matter,  unless 
the  nature  of  the  action  involves  such  char- 
acter and  renders  necessary  or  proper  the 
investigation  of  such  conduct.*'  Penal  Code 
1910,  S  1019.  There  is  no  presumption  that 
a  person  accused  of  crime  is  of  bad  charac- 
ter, and  no  inference  of  bad  character  arises 
from  his  failure  to  produce  evidence  of  his 
good  character.  An  accused  may,  however, 
elect  to  offer  evidence  of  his  good  character, 
and  its  relevancy  is  to  seek  to  create  a  doubt 
of  his  guilt  in  the  minds  of  the  jury  and  lead 
them  to  believe,  in  view  of  the  improbability 
that  a  person  of  good  character  would  com- 
mit the  offense  charged,  that  the  evidence 
in  the  case  is  false  or  the  witnesses  may  be 
mistaken.  As  said  by  Simmons,  C.  J. :  "Good 
character  is  a  substantive  fact,  like  any 
other  f^ct  tending  to  establish  the  defend- 
ant's innocence,  and  ought  to  be  so  regarded 
by  the  court  and  jury."  Seymour  v.  State, 
102  Ga.  803,  805,  30  S.  E.  263.  Keeping  in 
mind  the  theoretic  and  basal  principle  on 
which  evidence  of  the  defendant's  good  char- 
acter is  receivable  in  evidence  in  this  state 
(1  e.,  to  establish  a  substantive  fact),  we 
will  look  to  the  scope  and  character  of  evi- 
dence competent  for  this  purpose.  When  a 
defendant  puts  his  character  in  issue,  that 
character  embraces  the  traits  specially  in- 
volved in  the  charge  against  him.  Thus,  on 
a  charge  for  murder,  it  would  not  illustrate 
the  defendant's  guilt  or  innocence  by  showing 
his  general  character  for  industry  or  prompt 
payment  of  his  debts.  Arnold  v.  State,  131 
Ga.  496,  62  S.  E^.  806.  But  where  one  charg- 
ed with  highway  robbery  produces  a  witness 
who  testifies  to  the  accused's  good  character, 
it  is  proper  to  allow  the  witness  to  be  asked, 
on  cross-examination,  whether  he  has  not 
heard  that  the  accused  was  suspected  of  hav- 
ing committed  a  robbery  In  the  vicinity  a 
few  years  ago.  Reg.  v.  Wood,  5  Jur.  225. 
So,  also,  where  a  witness  testifies  to  the 
good  character  of  the  accused  for  peaceable- 
ness  and  quietude,  in  a  prosecution  for  mur- 
der, It  is  competent  to  ask  the  witness,  on 
cross-examination,  if  he  has  never  heard  of 
the  accused's  shooting  some  one  else.  Oz- 
bum  v.  State,  87  Ga.  173,  13  S.  B.  247.    We 


think  the  propositions  wdl  fortified  by  au- 
thority that,  after  a  witness  has  testified  to 
the  defendant's  good  character,  the  value  of 
his  testimony  with  respect  to  the  traits  in- 
volved in  the  charge  may  be  tested  on  cross- 
examination  by  asking  the  witness  whether 
he  has  ever  heard  that  the  prisoner  has  been 
accused  of  doing  acts  wholly  inconsistent 
with  the  character  which  he  attributes  to 
him.  People  v.  Gordan,  108  Gal.  568,  37  Pac. 
534. 

One  of  the  witnesses  produced  by  the  ac- 
cused to  prove  good  dbaracter,  on  cross- 
examination,  was  Interrogated  about  specific 
Instances  of  improper  conduct,  as  well  as 
having  heard  of  them  and  others.  A  consid- 
erable part  of  the  testimony  was  plainly  ad- 
missible under  the  rule  above  stated ;  but  ob- 
jection was  made  to  it  as  a  whole^  and  not 
to  any  particular  portion  which  may  have 
been  objectionable. 

[10]  10.  In  a  case  of  this  kind  the  proba- 
tive value  of  the  defendant's  evidence  as  to 
good  character  involved  his  character  with 
respect  to  lasdviousness.  If  he  be  permitted 
to  introduce  evidence  of  good  character  as  a 
substantive  fact,  where  the  trait  of  lasdvious- 
ness is  Involved,  and  the  state  should  not  be 
permitted  In  reply  to  introduce  evidence  of 
his  bad  character  in  regard  to  lasdvious- 
ness, it  would  in  effect  allow  him  to  intro- 
duce evidence  of  a  substantive  f^ct  and  deny 
the  state  the  privilege  to  rebut  it  Under 
this  view  there  was  no  error  in  admitting 
the  evidence  offered  by  the  state  tending  to 
show  the  general  character  of  the  accused 
with  respect  to  lasdviousness.  See  Common- 
wealth V.  Maddocks,  207  Mass.  152,  93  N.  EL 
253,  where,  on  a  trial  for  maintaining  a  liq- 
uor nuisance,  the  accused  having  put  his  gen- 
eral reputation  in  issue,  it  was  held  that  the 
prosecution  might  show  that  his  reputation 
as  a  law-abiding  dtizen  as  to  liquor  was  bad. 
On  an  indictment  for  assault  and  battery  on 
a  woman,  where  the  person  assaulted  testi- 
fied that  the  accused  came  to  her  house  in 
the  absence  of  her  husband  and  said  to  her, 
"I  want  you  to  be  mine  and  let  me  do  what 
I  want  to  with  you,"  putting  his  arms 
around  her,  and  the  accused  offered  wltne^- 
es  to  prove  his  good  character,  it  was  held  to 
be  proper  for  such  witnesses  to  be  asked, 
on  cross-examination,  whether  his  character 
"was  bad  for  running  after  women."  Bal- 
kum  V.  State,  115  Ala.  117,  22  South.  532, 
67  Am.  St  Rep.  19. 

[1 1  ]  11.  The  court  charged  the  degree  an<k 
strength  of  circumstantial  evidence  essential 
to  a  conviction,  in  the  language  of  the  stat- 
ute. Penal  Code  1910,  f  1010.  A  mere  ab- 
stract elaboration  was  not  necessary.  The 
requests  to  charge  set  out  in  the  sixtieth, 
sixty-first,  and  sixty-second  grounds  of  the 
motion  for  a  new  trial  were  not  such  accu- 
rate and  appropriate  concrete  applications  of 
the  law  that  a  refusal  to  give  them  will 
require  a  reversal.  At  least  one  of  them 
seems  to  have  been  taken  from  an  argumenta- 
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tlve  discassion  In  an  opinion  of  this  court 
As  frequently  pointed  out,  this  court  pre- 
sents reasons  or  arguments  to  sustain  a  prop- 
osition; but  it  is  not  proper  for  a  judge  of 
the  superior  court  to  make  an  argumenta- 
tive charge. 

[12]  12.  The  court  declined  the  following 
request  to  charge:  **No  presumption  can 
arise  against  the  defendant,  because  of  fail- 
ure to  cross-ezan:Une  any  witness  put  up  by 
the  state,  that  the  defendant  was  guilty  of 
any  particular  act  of  wrongdoing.  You 
should  not,  therefore,  consider  that  this  de- 
fendant, 'because  of  sadi  failure  to  cross-ez* 
amine  any  state's  witnesses,  has  been  guilty 
of  any  particular  acts  of  wrongdoing."  The 
request  was  properly  declined.  The  defend- 
ant offered  in  eyidence  general  good  characN 
ter  as  a  substantire  fact  in  his  defense. 
The  state  was  allowed  in  reply  to  show  that 
his  character  for  lascivlousness  was  bad. 
Counsel  for  the  defendant  elected  to  omit 
any  cross-examination  of  the  witnesses  of 
the  state  on  the  subject  One  of  the  issues 
brought  into  the  case  by  defendant  was  that 
of  his  general  good  character.  The  state 
Joined  issue  with  the  defendant  as  to  his 
having  a  good  character  in  respect  to  that 
element  which  was  alleged  to  have  prompted 
the  act  on  the  part  of  the  defendant  which 
resulted  in  the  murder.  Whatever  trans- 
pires in  a  criminal  case,  appertaining  to  the 
submission  of  testimony,  the  manner  of  ex- 
amination, or  the  failure  of  counsel  to  cross- 
examine,  may  be  legitimately  discussed ;  and 
it  is  for  the  jury,  and  not  the  court,  to 
pass  upon  the  force  and  effect  to  be  given 
to  the  argument  Inman  v.  State,  72  €ra. 
269  (3).  It  would  therefore  be  an  invasion 
of  the  province  of  the  jury  for  the  court  to 
instruct  them,  in  effect,  that  no  inference 
could  be  drawn  from  the  defendant's  failure 
to  cross-examine  the  witnesses.  Western  & 
Atlantic  R.  Ck>.  v.  Morrison,  102  Qa.  319,  29 
S.  B.  104,  40  L.  R.  A.  84,  66  Am.  St  Rep. 
173. 

[13]  13.  Exception  was  also  taken  to  the 
court's  permitting  the  solicitor  general  in  his 
argument  to  comment  upon  the  failure  of 
counsel  for  defendant  to  cross-examine  cer- 
tain witness  offered  by  the  state,  and  also 
to  comment  upon  the  failure  of  the  wife 
of  the  accused  to  visit  him  in  jail.  What 
has  just  been  said  covers  the  first  of  these 
complaints.  As  to  the  latter,  the  accused  in 
his  statement  had  referred  to  the  failure  of 
his  wife  to  visit  him  soon  after  his  incarce- 
ration, and  had  given  an  explanation  of  it; 
and  the  solicitor  general  had  a  right  to  com- 
ment on  the  statement 

[14]  14.  In  his  concluding  argument  to  the 
jury,  the  solicitor  general  referred  to  the  fact 
that  one  of  counsel  for  the  accused  had 
spoken  of  the  Durrant  Case,  116  Cal.  179, 
48  Pac.  75,  which  occurred  in  California 
some  years  since.  He  stated  that  he  did  not 
know  where  counsel  for  the  accused  ob- 
tained his  authority  for  the  statement  made 


by  him  with  reference  to  the  case.  There- 
upon counsel  for  the  accused  interrupted 
the  solicitor  general  by  saying  that  he  had 
obtained  his  information  from  the  public 
press,  and  had  read  the  account  of  the  case 
in  the  newspapers.  The  solicitor  general 
thereupon  stated  that  he  had  received  a  let- 
ter from  the  district  attorney  of  San  Francis- 
co in  reply  to  a  telegram  sent  to  him.  Com- 
sel  for  the  accused  objected  to  this,  say- 
ing: 'Ton  can  argue  a  matter  of  public 
notoriety.  You  can  argue  a  matter  that  ap- 
pears in  the  public  prints;  my  friend  can; 
but,  as  to  his  writing  particular  letters  to 
particular  men,  why  that  is  introducing  evi- 
dence, and  I  must  object  to  it ;  he  has  got  a 
right  to  state  simply  his  recoUectioh  of  the 
occurrence  or  his  general  information  on  the 
subject,  but  he  cannot  read  any  letters  or 
telegrams  from  any  particular  ];>eople  on  the 
su))ject"  After  some  further  colloquy  the 
court  said  to  counsel  for  the  accused,  "I 
will  either  have  to  expunge  from  the  record 
what  you  told  the  Jury  in  your  argument, 
or" —  whereupon  counsel  for  the  accused  in- 
terrupted by  saying,  "I  don't  want  it  expung- 
ed;  I  stand  on  it"  The  solicitor  general  in- 
quired, "Can't  I  state  to  this  jury  what  I 
know  about  it,  as  well  as  he  can  state  what 
he  knows?"  Counsel  for  the  accused  answer- 
ed, '^Certainly  he  can  as  a  matter  of  public 
notoriety,  but  not  as  a  matter  of  individual 
information  or  opinion."  The  court  said  to 
the  solicitor  general:  "You  can  state,  Mr. 
Dorsey,  to  the  jury  your  information  about 
the  Durrant  Case  Just  like  he  did,  but  you 
can't  read  anything ;  don't  introduce  any  evi- 
dence." Thereupon  the  solicitor  general  pro- 
ceeded to  state  his  information  as  to  the 
Durrant  Case  and  its  circumstances  and  re- 
sults, and  referred  to  the  forty-eighth  vol- 
ume of  the  Pacific  Reporter,  in  which  the 
case  was  reported,  without  reading  it  In 
the  motion  for  a  new  trial,  error  was  as- 
signed on  the  ground  that  the  court  did  not 
squarely  and  unequivocally  rule  that  the  jury 
should  not  consider  the  statement  of  the  so- 
licitor general  as  to  the  letter  which  the 
district  attorney  had  written  to  him,  and 
because  the  argument  was  illegal,  unwarrant- 
ed, and  not  sustained  by  the  evidence,  and 
tended  to  inflame  and  unduly  prejudice 
the  jury's  mind.  It  is  palpable  from  the 
preceding  recital  of  what  occurred  that  the 
argument  of  the  solicitor  general,  under  such 
circumstances,  furnishes  no  reason  for  grant- 
a  new  trial.  Neither  the  letter  nor  the  tele- 
gram mentioned  in  the  discussion  was  read. 
The  court  merely  permitted  the  solicitor 
general  to  proceed  with  his  argument,  un- 
der the  statement  of  counsel  for  the  accused 
as  to  what  he  had  done  and  what  the  solici- 
tor general  had  a  right  to  do. 

The  solicitor  general  in  his  concluding  ar- 
gument also  referred  tp  the  case  of  Oscar 
Wilde,  and  other  celebrated  criminal  case& 
Error  was  assigned  because  the  court  did 
not  instruct  the  Juxy  to  the  effect  that  facts 
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in  other  cases  should  have  no  influence 
u]^on  them  in  making  up  their  verdict,  but 
they  should  try  the  case  before  them  upon  its 
own  facts  under  the  evidence.  But  it  does 
not  appear  that  any  ruUng  was  invoked 
from  the  presiding  Judge  at  the  time,  or 
that  any  written  request  for  such  a  charge 
was  made.    This  ground  is  without  merit. 

Several  other  grounds  of  the  motion  for  a 
new  trial  complain  of  arguments'  made  by 
the  solicitor  general  and  failures  of  the  court 
to  check  or  rebuke  him;  but  upon  an  exam- 
ination of  the  arguments  themselves  and  the 
colloquies  connected  with  them,  there  was 
nothing  in  any  of  these  grounds  requiring  a 
new  triaL 

[15]  15.  In  this  concluding  argument  the 
solicitor  general  said  to  the  jury:  "It  would 
not  surprise  me  if  these  able  and  astute 
gentlemen,  vigilant  as  they  have  shown  them- 
selves to  be,  did  not  go  out  and  get  some  doc- 
tors who  have  been  the  family  physicians 
and  who  are  well  known  to  some  of  the  mem- 
bers of  this  jury,  for  the  effect  it  might  have 
upon  you."  Objection  was  raised  to  this  on 
the  ground  that  there  was  no  evidence  on 
which  to  base  such  argument  The  solicitor 
general  responded  that  he  did  not  state  it  as 
a  fact,  but  was  suggesting  it  Counsel  for 
the  accused  urged  that  the  solicitor  general 
had  no  right  to  deduce  or  suggest  such  a 
fact,  and  asked  that  the  court  reprimand  the 
solicitor  general  for  so  doing.  The  solicitor 
general  responded  that  he  intended  to  show 
that  there  must  have  been  some  reason  for 
calling  these  witnesses  beside  their  general 
medical  knowledge,  and  desired  to  contrast 
them  with  the  doctors  called  by  the  state. 
A  further  colloquy  ensued,  during  which  the 
court  inquired  if  there  was  anything  to  au- 
thorize such  an  inference  to  be  drawn.  The 
solicitor  general  answered  that  there  was — 
from  the  fact  that  counsel  on  the  other  side 
went  out  and  got  general  practitioners  that 
knew  nothing  about  the  analysis  of  the  stom- 
ach, and  nothing  about  pathology.  The  court 
said:  "I  hold  that  he  can  draw  any  inference 
legitimately  from  the  testimony  and  argue 
it;  I  do  not  know  whether  or  not  there  is 
anything  to  indicate  that  any  of  these  phy- 
sicians were  the  physicians  of  the  family." 
Counsel  for  the  accused  suggested  that  the 
court  ought  to  know  that  before  letting  the 
solicitor  "testify."  The  court  responded: 
"He  says  he  don*t  know  it ;  he  is  merely  ar- 
guing it  from  an  inference  he  has  drawn." 
The  solicitor  general  proceeded:  "I  can*t  see 
any  other  reason  in  God's  world  for  going 
out  and  getting  these  practitioners,  who 
have  never  had  any  special  training  on  stom- 
ach analysis,  and  who  have  not  had  any 
training  with  the  analysis  of  tissues,  like  a 
pathologist  has  had,  except  upon  that  the- 
ory." This  discussion  had  reference  to  cer- 
tain medical  witnesses  who  had  been  sworn 
on  behalf  of  the  defense,  and  who  had  testi- 
fied in  regard  to  the  time  required  for  the 
digestion  of  cabbage,  etc.    Whether  the  de- 


duction of  the  solicitor  general  was  well 
made  or  not,  under  the  facts,  we  are  not 
prepared  to  hold  that  the  failure  of  the  judge 
to  rebuke  him  and  allowing  him  to  proceed 
will  require  a  new  trial.  It  will  be  noted 
that  the  solicitor  general  did  not  undertake 
to  state  facts  as  such,  nor  did  the  court  per- 
mit him  to  do  so,  but  merely  allowed  him  to 
draw  inferences.  At  the  close  of  an  arduous 
trial,  with  contentions  and  countereonten- 
tions,  and  a  vast  mass  of  testimony  which  is 
piled  before  us  in  hundreds  of  pages,  with 
arguments  and  counterarguments,  interrup- 
tions, objections,  and  controversies  between 
counsel,  this  court  cannot  say,  under  the 
circumstances  disclosed  in  the  record,  that 
the  argument  of  the  solicitor  general  com- 
plained of,  even  if  it  may  not  have  been 
thoroughly  logical  or  well  gounded,  was  so 
palpably  an  excess  of  the  right  of  argument, 
or  so  plain  an  effort  to  get  facts  improperly 
before  the  jury,  as  to  call  for  rebuke  by  the 
court,  and  that  a  failure  to  so  rebuke  him 
will  require  a  new  trial.  Owens  v.  State^ 
120  Ga.  209,  47  S.  E.  545. 

[16]  16.  Several  grounds  of  the  motion  re- 
late to  certain  alleged  disorder  occurring  in 
the  courtroom  and  vicinity  during  the  prog- 
ress of  the  trial.  It  is  contended  that  on 
account  of  such  disorder  it  prevented  a  fair 
and  impartial  trial,  and  furthermore  that  the 
court  should  have  granted  a  mistrial  upon 
motion  made  at  the  conclusion  of  the  argu- 
ment Proof  in  support  of  the  allegations  of 
fact  was  submitted  by  the  movant,  and  re- 
butting proof  was  submitted  by  the  state. 
With  reference  to  the  various  disorders  com- 
plained of,  the  court  was  authorized  to  find 
from  the  evidence  submitted  that  only  two 
instances  occurred  within  the  hearing  or 
knowledge  of  the  jury.  We  deem  it  unnec- 
essary to  specially  refer  to  those  occurrences 
which  the  jury  and  court  officers  declare  did 
not  happen  within  the  presence  of  the  jury, 
and  the  existence  of  which  the  jury  did  not 
know  until  after  the  trial.  The  other  in- 
cidents are  as  follows:  (1)  While  the  defense 
was  examining  one  of  its  witnesses  there  was 
laughter  by  spectators  in  the  courtroom. 
The  court  requested  the  sheriff  to  maintain 
order,  and  admonished  those  in  the  court- 
room that  if  there  was  any  further  disorder 
no  one  would  be  permitted  in  the  courtroom 
on  the  following  day.  There  is  nothing  in 
the  record  to  indicate  what  provoked  the 
laughter  of  the  spectators,  further  than  a 
remark  by  a  witness  that  he  was  older  than 
the  accused.  It  may  have  been  a  witty  an- 
swer of  the  witness  or  some  other  innocuous 
matter.  Of  course  no  one  will  contend  that 
any  little  occurrence  tending  to  excite  the 
risibles,  in  the  absence  of  anything  showing 
a  detrimental  effect,  would  be  sufildent 
ground  to  grant  a  new  trial.  (2)  The  other 
incident  related  to  the  conduct  of  specta- 
tors in  applauding  the  result  of  the  colloquy 
between  the  solicitor  general  and  counsel 
for  the  accused.    The  solicitor  general  was 


Ga.) 


FRANK  V.  STATB 


1033 


asking  a  question,  and  the  defendant's  coun- 
sel stated  that  he  objected  to  the  question 
propounded.  The  court  asked  what  was  the 
question  propounded.  The  counsel  for  de- 
fense replied  that  the  solicitor  general  was 
asking  a  specific  question.  Whereupon  the 
court  replied,  "Well,  he  knows  what  he  is 
asking  him."  Defendant's  counsel  complain- 
ed of  the  conduct  of  the  spectators,  and  ac- 
tion by  the  court  was  requested.  The  court 
directed  the  sheriff  to  find  out  who  was 
making  the  noise,  and,  presumably  from  what 
otherwise  appears  in  the  record  the  action 
of  the  court  was  deemed  satisfactory  at  the 
time  and  the  orderly  progress  of  the  case 
was  resumed  without  any  further  action  be- 
ing requested.  The  general  rule  is  that  the 
conduct  of  a  spectator  during  the  trial  of  a 
case  will  not  be  ground  for  the  reversal  of 
the  Judgment,  unless  a  ruling  upon  such  con- 
duct is  invoked  from  the  judge  at  the  time 
it  occura  O'Dell  v.  State,  120  Ga.  152  (5), 
154,  47  S.  E.  577 ;  RawUns  v.  State,  124  Ga. 
31  (7),  42,  52  S.  B.  1.  The  court  might  well 
assume  that  the  action  taken  by  him  was 
satisfactory  to  counsel  at  the  time  he  direct- 
ed the  sheriff  to  discover  who  were  the  of- 
fenders, and  to  bring  them  before  him.  The 
applause  by  the  spectators,  under  the  cir- 
cumstances as  described  In  the  record  is  but 
an  irregularity  not  calculated  to  be  substan- 
tially harmful  to  the  defendant;  and,  even 
If  the  irregularity  should  be  regarded  as  of 
more  moment  than  we  give  it,  we  think  the 
action  of  the  court,  as  a  manifestation  of 
the  judicial  disapproval,  was  a  sufficient  cure 
for  any  possible  harmful  effect  of  the  ir- 
regularity, and  deemed  so  sufficient  by  the 
counsel  who,  at  the  time,  made  no  request 
for  further  action  by  the  court.  Of  course, 
these  matters  to  which  we  have  just  alluded 
being  insufficient  to  impugn  the  fairness  of 
the  trial.  It  was  not  error  for  the  court  to 
refuse  a  mistrial  based  thereon  made  sever- 
al days  after  the  alleged  occurrence  and  aft- 
er the  case  had  been  fully  argued  and  the 
charge  of  the  court  was  about  to  be  delivered. 
[17]  17.  Just  before  the  jury  was  ushered 
into  the  court's  presence  for  the  purpose  of 
rendering  their  verdict,  the  court  had  the 
room  cleared  of  spectators.  The  verdict  of 
the  jury  was  received  and  published  in  the 
usual  manner.  A  request  was  made  to  poll 
the  jury,  and  just  after  the  polling  had  be- 
gun loud  cheering  from  the  crowd  in  the 
streets  adjacent  to  the  courthouse  was  heard. 
This  cheering  continued  during  the  polling  of 
the  jury.  The  plaintiff  in  error  insists  that 
the  cheering  on  the  outside  of  the  courtroom, 
which  was  loud,  and  which  was  heard  by  the 
Jury,  could  not  have  been  interpreted  other- 
wise than  as  expressive  of  gratification  at 
the  verdict  which  had  been  rendered,  and  of 
which  the  crowd  on  the  outside  had  in  some 
way  been  Informed,  and  was  so  coercive  in 
character  as  to  affect  the  fairness  of  the  poll 
of  the  jury  which  was  taken.  The  argument 
is  that  any  conduct  calculated  to  have  the  ef- 


fect of  Intimidating  the  Jury  from  giving  a 
free  answer  to  questions  propounded  in  poll- 
ing the  jury  is  a  practical  denial  of  the  right 
to  an  individual  poll.  This  contention  assumes 
that  the  cheering  on  the  outside  tended  to  in- 
timidate or  influence  the  jurors  as  to  giving 
an  honest  expression  of  their  individual  judg- 
ment upon  the  guilt  or  Innocence  of  the  ac- 
cused. It  has  been  ruled  in  this  state  that  a 
defendant  in  a  criminal  case  has  the  right  to 
poll  the  jury  upon  a  timely  request,  and  a 
denial  of  this  right  authorizes  the  grant  of  a 
new  trial.  Blankenshlp  v.  State,  112  Ga. 
402,  37  S.  D.  732;  Tilton  v.  State,  52  Ga. 
478.  These  decisions  hold  that  a  positive 
denial  of  the  right  to  poll  is  ground  for  a 
new  trial;  but  before  they  would  be  au- 
thoritative in  the  present  case,  the  conclusion 
must  be  that,  under  the  facts  of  the  case, 
there  was  in  effect  no  poll  of  the  jury.  Be- 
cause, if  the  poll  was  in  compliance  with  the 
law,  a  mere  irregularity  would  not  vitiate  it. 
Thus  it  has  been  held,  where  the  defendant 
demanded  a  poll  of  the  Jury,  and  only  11  of 
the  juror's  names  were  called  and  the  proper 
question  propounded  to  them,  that  the  fail- 
ure of  the  court  to  propound  the  question  to 
the  twelfth  juror,  who  was  present  when  the 
jury  was  polled,  was  not  cause  for  a  new 
trial.  Wilson  v.  State,  58  Ga.  328  (4).  In 
order  that  the  occurrence  complained  of  shall 
have  the  effect  of  absolutely  nullifying  the 
poll  of  the  jury  taken  before  they  dispersed, 
it  must  appear  that  its  operation  upon  the 
minds  of  the  jury,  or  some  of  them,  was  of 
such  a  controlling  character  that  they  were 
prevented,  or  likely  to  have  been  prevented, 
from  giving  a  truthful  answer  to  the  ques- 
tions of  the  court.  We  think  that  the  af- 
fidavits of  Jurors  submitted  in  regard  to  this 
occurrence  were  sufficient  to  show  that  there 
was  no  likelihood  that  there  was  any  such 
result  Under  such  circumstances  we  do  not 
think  that  the  occurrence  complained  of 
amounts  to  more  than  an  irregularity,  which 
was  not  prejudicial  to  the  accused.  There  is 
a  wide  difference  between  an  irregularity 
produced  by  the  juror  himself,  or  by  a  party, 
and  the  injection  into  a  trial  of  an  occurrence 
produced  by  some  one  having  no  connection 
therewith.  If  a  Juror  Is  guilty  of  misconduct, 
his  own  affidavit  purging  himself  of  all  wrong 
may  be  regarded  as  an  attempt  to  exculpate 
or  excuse  his  misdeed.  When  a  trial  is  pro- 
ceeding in  the  usual  way,  and  neither  the  par- 
ties connected  with  it  nor  the  jurors  are 
gufity  of  any  impropricfty,  an  outside  disturb- 
ance or  Irregularity  should  never  be  cause  to 
vitiate  the  trial,  unless  such  Irregularity, 
from  its  very  nature,  is  of  a  character  that 
will  poison  the  fairness  of  the  whole  trial. 
Otherwise,  persons  Interested  in  the  result  of 
a  case,  foreseeing  a  termination  unfavorable 
to  their  wishes,  might  conspire  to  bring  about 
a  disturbance  which  would  nullify  the  whole 
trial.  The  courts,  therefore,  will  inquire, 
when  outside  matters  are  relied  upon  to  im- 
press illegality  upon  a  trial,  as  to  whether 


1034 


80  SOUTHBASTBRN  RBPORTEB 


/Ga. 


such  foreign  matter  is  of  such  contaminat- 
ing influence  as  to  poison  the  whole  trial; 
and,  unless  It  is  shown  that  such  foreign  mat- 
ter amounts  to  more  than  an  Irregularity,  and 
that  a  party  is  deprived  of  a  substantial 
right,  s\\ch  outside  matters  will  be  treated  as 
irregularities,  and  insufficient  to  require  a  de 
novo  trial. 

[18]  18.  The  seventy-third  ground  of  the 
motion  for  new  trial  is,  "Because  the  Juror 
A.  H.  Henslee  was  not  a  fair  and  impartial 
juror,  but  was  prejudiced  against  the  defend- 
ant when  he  was  selected  as  a  Juror,  and 
previously  thereto,  and  expressed  a  decided 
opinion  as  to  the  guilt  of  the  defendant,  and 
when  selected  as  a  Juror  was  biased  against 
the  defendant  in  favor  of  the  state."  The 
movant  submitted  evidence  tending  to  show 
that  before  the  trial  this  particular  Juror  had 
made  certain  expressions  to  different  people, 
indicating  a  strong  bias  and  prejudice 
against  the  accused.  The  Juror  denied  under 
oath  having  made  any  statements,  in  sub- 
stance, that  he  was  biased  and  prejudiced 
against  the  accused,  and  on  the  other  hand 
positively  affirmed  that  he  was  unprejudiced 
against  the  accused,  and  that  his  mind  was 
perfectly  impartial  during  the  trial.  The  rule 
is  clear  that  when  the  impartiality  of  a  Juror 
is  challenged  on  a  motion  for  new  trial,  the 
Judge  becomes  a  trior  as  to  the  issue  made, 
and  his  Judgment  will  not  be  disturbed  un- 
less it  appears  that  there  has  been  an  abuse 
of  discretion.  Wall  v.  State,  126  Ga.  549  (4), 
653,  56  S.  B.  484.  On  the  conflicting  evidence 
there  was  no  abuse  of  discretion  in  this  case. 

Another  juror,  M.  Johenning,  was  attack- 

•  ed,  but,  under  the  oonflictiug  evidence,  we 

think  the  court  did  not  abuse  his  discretion 

in  holding  that  he  was  not  prejudiced  or 

biased. 

[10]  19.  One  of  the  grounds  of  the  motion 
complains  that  the  verdict  is  without  evi- 
dence to  support  it ;  another  complains  that 
the  verdict  is  contrary  to  the  weight  of  evi- 
dence. The  court  recited  in  his  order  over- 
ruling the  motion  for  new  trial  that  he  had 
carefully  considered  the  original  and  amend- 
ed motions  in  rendering  the  Judgment  de- 
nying a  new  trial.  The  bill  of  exceptions  re- 
cites that  the  Judge  orally  stated,  "that  the 
jury  had  found  the  defendant  guilty;  that 
he,  the  Judge,  had  thought  about  this  case 
more  than  any  other  he  had  ever  tried;  that 
he  was  not  certain  of  the  defendant's  guilt; 
that  with  all  the  thought  he  had  put  on  this 
case  he  was  not  thoroughly  convinced  wheth- 
er Frank  was  guilty  or  innocent,  but  that 
he  did  not  have  to  be  convinced;  that  the 
Jury  was  convinced;  that  there  was  no  room 
to  doubt  that;  that  he  felt  it  his  duty  to 
order  that  the  motion  for  new  trial  be  over- 
ruled." It  is  insisted  that  the  remarks  made 
by  the  Judge  In  denying  a  new  trial  indicat- 
ed Judicial  disapproval  of  the  verdict.  We 
do  not  think  so.  The  Jury  found  the  accused 
guilty.    The  court  was  called  upon  to  deter- 


mine whether,  under  the  record,  the  defend- 
ant should  be  granted  a  new  triaL  He  re- 
fused it,  and  the  rule  In  such  cases  Is  that, 
even  if  the  court  should  consider  a  case  weak, 
yet,  if  he  overrules  the  motion  for  new  trial, 
one  ground  of  which  is  that  the  verdict  is 
contrary  to  law  and  evidence,  his  legal  judg- 
ment expressed  in  overruling  the  motion  will 
control;  and,  if  there  is  sufficient  evidence 
to  support  the  verdict,  this  court  will  not 
Interfere  because  of  the  Judge's  oral  expres- 
sion as  to  his  opinion.  Bray  v.  State,  69  Ga. 
765  (4);  Savannah,  etc.,  Ry.  Ck).  v.  Steln- 
hauser,  121  Ga.  104,  48  S.  E.  698. 

[20]  20.  The  record  in  this  case  is  volumi- 
nous. We  have  attempted  to  group  the  va- 
rious assignments  of  error  so  as  to  bring 
the  opinion  within  reasonable  bounds.  Some 
of  the  points  are  deemed  of  minor  impor- 
tance, not  amounting  to  error,  and  some  of 
them  were  not  referred  to  in  the  briefs,  and 
therefore  no  specific  reference  is  made  to 
them.  We  have  given  careful  consideration 
to  the  evidence,  and  we  believe  that  the  same 
is  sufficient  to  uphold  the  verdict ;  and,  as  no 
substantial  error  was  committed  in  the  trial 
of  the  case,  the  discretion  of  the  court  in 
refusing  a  new  trial  will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur except 

FISH,  0.  J.,  and  BSGK,  J.  (dissenting).  We 
do  not  occur  in  the  ruling  made  in  the  sec- 
ond division  of  the  opinion  of  the  majority 
of  the  court,  in  reference  to  the  admissibility 
of  the  evidence  referred  to  therein. 

The  tenth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  as  follows:  "Be-- 
cause  the  court  erred  in  failing,  refusing, 
and  declining,  upon  motion  of  the  defend- 
ant made  while  the  witness  Conley  was  on 
the  stand,  to  role  out,  withdraw,  and  ex- 
clude from  the  jury  each  and  all  of  the  fol- 
lowing questions  and  answers  of  the  witness 
Conley:  'Q.  What  did  he  mean?  A.  Well, 
what  I  taken  it  to  be^  the  reason  he  said 
he  wasn't  built  like  other  men,  I  had  seen 
him  in  a  position  I  hadn't  seen  any  other 
man  in  that  has  got  children.  Q.  What  po- 
sition? A.  I  have  seen  Mr.  Frank  in  the 
office  there  about  two  or  three  times  before 
Thanksgiving,  and  a  lady  was  in  the  office, 
and  she  was  sitting  down  in  a  chair  and 
she  had  her  clothes  up  to  here  (up  to  her 
waist),  and  Mr.  Frank  was  down  on  his 
knees,  and  she  had  her  hands  on  Mr.  Frank, 
and  I  found  them  in  that  position.  Q.  When 
you  came  into  the  office  before  Thanksgiving 
day,  now,  when  the  lady  was  sitting  in  the 
chair?  A.  Yes,  sir;  he  saw  me  when  he 
came  out  of  the  office,  he  saw  ma  Q.  What 
was  said  when  they  saw  you?  A.  When 
Mr.  Frank  came  out  of  the  office  Mr.  Frank 
was  hollering  ''Yes,  that  is  right,  that  is 
right;"  and  he  said,  "That  is  all  right,  it 
win  be  easy  to  fix  it  that  way.**  Q.  Well, 
did  you  ever  see  him  on  any  other  occasion? 
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A.  Yes,  sir;  I  haTe  seen  him  on  other  times 
there.  Q.  What  other  occasions?  A.  I  have 
seen  Mr.  Frank  in  the  packing  room  there 
one  time  with  a  young  lady  lying  on  the 
table.  Q.  How  for  was  the  woman  on  the 
table?  A.  Well,-  she  was  on  the  edge  of  the 
table  when  I  saw  her.'  The  motion  was 
made  while  the  witness  Ck>nley  was  on  the 
stand,  and  before  any  cross-examination  had 
been  had  upon  either  of  the  drcumstances 
referred  to  in  said  questions  and  answers, 
but  after  cross-examination  upon  other  sub- 
jects had  progressed  a  day  and  a  half.  The 
motion  to  rule  out,  withdraw,  and  exclude 
was  made  because,  as  stated  to  the  court 
when  the  motion  was  made,  said  questions 
and  answers  were  immaterial,  irrelevant,  il- 
legal, prejudicial,  and  dealing  with  other 
matters  and  things  and  crimes  irrelevant  and 
disconnected  with  the  issue  in  the  case  then 
on  trial." 

The  general  rule  is  that,  on  a  prosecution 
for  a  particular  crime,  evidence  which  in 
any  manner  shows  or  tends  to  show  that 
the  accused  has  committed  another  crime 
wholly  independent  from  that  for  which  he 
is  on  trial,  even  though  it  be  a  crime  of  the 
same  sort,  is  irrelevant  and  inadmissible;  but 
to  this  rule  there  are  several  exceptions.  12 
Gya  407.  Of  this  rule  it  has  been  well  said: 
"The  rule  which  requires  that  all  evidence 
which  is  introduced  shall  be  relevant  to  the 
guilt  or  the  innocence  of  the  accused  is  ap- 
plied with  considerable  strictness  in  criminal 
proceedings.  The  wisdom  and  justness  of  this, 
at  least  from  the  defendant's  standpoint, 
are  self-evident  He  can  with  fairness  be 
expected  to  come  into  court  prepared  to  meet 
the  accusations  contained  In  the  indictment 
only,  and,  on  this  account,  all  the  evidence 
offered  by  the  prosecution  should  consist 
wholly  of  facts  which  are  within  the  range 
and  scope  of  its  allegations.  The  large  ma- 
jority of  persons  of  average  intelligence  are 
untrained  In  logical  methods  of  thinking, 
and  are  therefore  prone  to  draw  illogical  and 
incorrect  inferences,  and  conclusions  without 
adequate  foundation.  From  such  persons 
Jurors  are  selected.  They  will  yery  natural- 
ly believe  that  a  person  is  guilty  of  the 
crime  with  which  he  is  charged  if  it  is  prov- 
ed to  their  satisfaction  that  he  has  commit- 
ted a  similar  offense,  or  any  offense  of  an 
equally  heinous  character.  And  it  cannot  be 
said  with  truth  that  this  tendency  ia  wholly 
without  reason  or  justification,  as  every  per- 
son can  bear  testimony,  from  his  or  her  ex- 
perience, that  a  man  who  will  commit  one 
crime  is  very  likely  subsequently  to  com- 
mit another  crime  of  the  same  description. 
To  guard  against  this  evil,  and  at  the  same 
time  to  avoid  the  delay  which  would  be  in* 
ddent  to  an  indefinite  multiplication  of  is- 
sues, the  general  rule  (to  which,  however, 
some  very  important  exceptions  may  be  not- 
ed) forbids  the  introduction  of  evidence  which 
will  show,  or  tend  to  show,  that  the  accused 


has  committed  any  crime  wholly  independ- 
ent of  that  offense  for  which  he  is  on  trial. 
To  this  general  rule  there  are  a  very  few 
exceptions  which  have  been  permitted,  from 
absolute  necessity,  to  aid  in  the  detection 
and  punishment  of  crime.  These  exceptions 
are  carefully  limited  and  guarded  by  the 
courts,  and  their  niunber  should  not  be  in- 
creased."    Underbill  on  Criminal  Evidence, 

The  substance  of  this  general  rule  was  in- 
corporated in  our  first  Civil  Code,  as  follows : 
"The  general  character  of  the  parties,  and  es- 
pecially their  conduct  in  other  transactions, 
are  irrelevant  matter,  unless  the  nature  of 
t^e  action  involves  such  character  and  ren- 
ders necessary  or  proper  the  investigation  of 
such  conduct"  CivU  Code  1863,  §  3680.  The 
same  language  appears  in  all  of  our  subse- 
quent Codes  and  is  now  found  in  Civil  Code 
1910,  t  5745,  Penal  Code  1910,  i  1019.  In 
the  Code  sections  the  general  character  of  the 
parties  and  their  conduct  in  other  transac- 
tions, whether  such  extraneous  transactions 
constitute  offenses  or  not,  are  declared  irrel-* 
evant  matter,  and  the  general  character  of 
the  parties  and  their  conduct  in  other  trans- 
actions are  excluded  from  evidence  for  the 
same  reason,  and  it  is  only  when  the  nature 
of  the  action  being  tried  involves  such  char- 
acter, and  renders  necessary  or  proper  the 
investigation  of  such  conduct,  are  they  made 
admissible.  In  impliedly  declaring  that  such 
general  character  and  conduct  in  other  trans- 
actions are  admissible  when  the  nature  of  the 
action  Involves  such  character  and  renders 
necessary  or  proper  the  investigation  of  such 
conduct,  the  language  must  be  interpreted  in 
the  light  of  the  well-established  rules  of 
evidence  existing  at  the  time  of  the  codifica- 
tion. There  has  been  no  material  change  of 
the  rule  of  evidence  as  to  the  point  now  under 
discussion  as  it  existed  prior  to  the  adoption 
of  our  first  Code,  unless  perhaps  in  somewliat 
enlarging  or  adding  to  the  exceptions.  No 
change^  however,  has  been  made,  of  which  we 
are  aware,  that  is  pertinent  to  the  question 
now  under  discussion. 

The  general  rule  is  well  settled,  and,  as  to 
it,  there  is  no  difference  of  opinion  between 
the  majority  of  the  court  and  ourselves.  The 
difference  arises  upon  its  application,  or, 
rather,  whether  the  circumstances  of  the  case 
at  bar  bring  the  evidence  of  the  witness  Con- 
ley,  which  the  court  refused  to  exclude,  with- 
in any  of  the  recognized  exceptions  to  the 
general  rule. 

Because  Conley  testified  that,  in  a  state- 
ment made  to  him  by  the  defendant  in  con- 
nection with  the  homicide^  the  defendant 
said,  "Of  course  you  know  I  ain't  built  like 
other  men,"  was  it  competent  for  the  witness 
to  testify  directly  and  in  detail  as  to  specific 
acts  of  lasdviousness,  constituting  what  is 
generally  classed  as  "sexual  offenses,"  on  the 
part  of  the  defendant  with  other  women,  and 
with  their  consent,  on  former  occasions,  at 
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indefinite  times  within  a  period  of  some  two 
years?  We  think  not  "It  is  well  settled  that 
a  witness  should  not  be  permitted  to  give  his 
*  understanding  of  words  and  phrases,  and 
even  where  he  has  heard  the  language  he 
should  not  be  permitted  to  give  his  under- 
standing as  to  the  speaker's  meaning."  5  Enc. 
Ev.  712.  '*It  is  not  permissible  for  a  witness 
who  testifies  to  a  conversation  between  him- 
self and  another  to  state  to  whom  such  other 
person  referred  when,  in  such  conversation, 
he  used  the  pronoun  'them';  the  opinion  of 
the  witness  on  this  quescion  not  being  compe- 
tent evidence."  McCray  v.  State,  134  Ga.  416, 
68  S.  E.  62,  20  Ann.  Gas.  101.  See,  also,  State 
V.  Wright,  41  La.  Ann.  605,  6  South.  137, 
wherein  it  was  held:  "It  is  not  competent  for 
a  witness  to  explain  the  meaning  of  words 
used  by  another  person,  whose  conversation 
or  utterances  he  has  recited  before  the  Jury." 
Bragg  y.  Geddes,  03  111.  39;  Lawrence  t. 
Thompson,  26  App.  Dlv.  308,  49  N.  T.  Supp. 
839;  People  v.  French,  69  Gal.  169,  10  Pac. 
378;  State  v.  Rudd,  97  Iowa,  389,  66  N.  W. 
748.  The  same  rule  has  been  applied  in  the 
matter  of  dying  declarations,  to  the  effect 
that,  "If  the  witness  undertakes  to  give  the 
exact  words  of  the  declaration,  it  is  for  the 
Jury  to  Judge  of  their  import,  and  the  witness 
cannot  be  asked  as  to  what  the  declarant 
meant"  1  Whar.  Gr.  Ev.  |  301;  Gastillo  v. 
State  (Tex.  Gr.  App.)  69  S.  W.  517 ;  Nelms  t. 
State,  13  Smedes  &  M.  (BUss.)  500,  53  Am. 
Dec.  94.  Suppose  a  defendant  on  trial  for 
murder,  in  a  conversation  with  a  witness  re- 
lating to  such  offense,  had  stated:  "You 
know  I  am  a  bad  man."  Would  it  be  compe- 
tent for  the  person  to  whom  such  a  decla- 
ration was  made  to  testify  directly  and  in 
detail  to  every  violent  and  unlawful  act  in 
the  past  life  of  the  defendant,  or  within  sev- 
eral prior  years,  about  which  he  knew  the 
witness  had  knowledge,  and  which,  in  the 
opinion  of  the  witness,  showed  the  defendant 
to  be  a  bad  man,  where  there  was  no  logical 
connection  between  such  acts  and  the  offense 
for  which  the  defendant  was  being  tried,  or 
where  the  testimony  in  reference  to  such 
prior  conduct  of  the  declarant  did  not  come 
within  any  -of  the  exceptions  to  the  general 
rule  which  we  have  stated?  To  us  it  clearly 
appears  that  such  evidence  would  be  in- 
competent on  the  ground  of  irrelevancy.  Yet, 
it  is  urged  that  the  testimony  of  the  witness 
Gonley,  as  to  lascivious  conduct  of  the  de- 
fendant with  other  women  prior  to  the  homi- 
cide of  Mary  Phagan,  was  admissible  to  ex- 
plain what  the  witness  understood  to  be 
the  meaning  of  the  alleged  declaration  to  him 
by  the  defendant,  that  "You  know  I  ain't 
built  like  other  men,"  even  though  it  does 
not  appear  that  the  defendant  ever  knew  that 
Gonley  had  any  knowledge  of  the  defendant's 
conduct  with  the  woman  on  the  table.  In 
holding  that  the  fact  of  the  witness  Gonley 
having  testified  that  the  accused  said  to  him, 
"You  know  I  ain't  built  like  other  men," 


would  not  raider  admissible  the  evidence 
which  he  was  permitted,  over  objection,  to 
give  of  other  and  different  acts  and  offenses, 
we  have  adduced  reasons  which  seem  to  us 
sound,  and  authorities  which  strengthen  us  in 
that  conviction.  For  substantially  the  same 
reasons  and  In  the  light  of  the  same  author- 
ities, we  are  of  the  opinion  that  such  evidence 
of  different  acts  and  offenses  oommitted 
against  or  with  other  parties  than  the  de- 
ceased was  not  admissible  for  the  purpose  of 
allowing  the  witness  to  explain  to  the  Jury 
what  the  accused  meant  In  saying,  "I  want 
you  to  watch  for  me  like  you  have  been  doing 
the  rest  of  the  Saturdays." 

Before  noting  and  discussing  the  excep- 
tions to  the  general  rule  above  referred  to. 
we  will  quote  some  pertinent  remarks  in  ref- 
erence to  the.  rule  made  by  O'Brien,  J.,  in  the 
case  of  People  y.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286,  62  L.  R.  A.  193.  He  said:  "In  any 
inquiry  concerning  the  Identity  of  the  author 
of  a  great  crime,  where  the  evidence  Is  pure- 
ly circumstantial,  the  human  mind  Instinc- 
tively adopts  processes  in  arriving  at  results 
that  are  not  sanctioned  by  the  rules  of  evi- 
dence. The  hardened  and  habitual  criminal 
is  more  likely  to  be  suspected  than  one  who 
had  never  coiomitted  a  crime  before.  If  the 
party  suspected  committed  a  similar  crime 
before  by  the  same  or  similar  means,  or  a 
series  of  such  crimes,  proof  of  these  facts 
goes  far  to  establish  his  guilt  in  the  popular 
mind  of  the  offense  charged  and  for  which  he 
is  on  trial;  and  yet  nothing  Is  better  estab- 
lished than  the  rule  that  the  vicious  charac- 
ter of  a  person  on  trial  for  a  specific  offense 
cannot  be  shown,  unless  he  himself  makes 
his  character  or  the  events  of  his  life  a  sub- 
ject of  inquiry  by  becoming  a  witness  in  the 
case.  No  matter  how  notorious  a  criminal 
the  party  on  trial  may  be^  neither  his  gen- 
eral reputation  nor  other  specific  offenses  can 
legally  be  proven  against  him  as  evidence  of 
his  guilt  of  the  offense.  That  such  proof  is 
persuasive  and  has  great  influence,  when 
introduced,  upon  courts  and  Juries,  cannot  be 
doubted;  but  the  law  does  not  permit  It  to 
be  given  upon  the  trial  of  an  issue  concern- 
ing the  guilt  or  Innocence  of  the  party  on 
trial  for  a  specific  offense.  The  reason  is 
that  such  proof  does  not  bear  upon  the  issue 
in  the  case,  and  hence  it  Is  misleading,  since 
it  does  not  follow  that  a  party  who  has  com- 
mitted one  crime,  or  many,  is  guilty  of  some 
other  crime  for  which  he  is  on  trlaL  It  is 
said  that  the  evidence  culminating  in  Bar- 
net's  death  tends  to  identify  the  defendant  as 
the  author  of  the  death  of  Mrs.  Adams,  but 
that  is  only  another  way  of  asserting  the 
general  proposition  that  the  commission  by 
the  defendant  of  one  crime  tends  to  prove 
that  he  committed  another  crime,  and,  no 
matter  In  what  form,  or  how  often  that  prop- 
osition is  asserted,  or  how  persuasive  and 
plausible  it  may  appear,  it  is  erroneous  and 
misleading,  since  it  violates  a  salutary  prin- 
ciple of  the  law  of  evidence  which  should  be 
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applied  In  all  cases  witbont  regard  to  the 
question  of  actual  guilt  or  innocence.  If  the 
guilty  cannot  be  convicted  without  breaking 
down  the  barriers  which  the  law  has  erected 
for  the  protection  of  every  person  accused  of 
crime,  it  is  better  that  they  should  escape 
rather  than  that  the  life  or  liberty  of  an  in- 
nocent person  should  be  imperiled.  «  «  « 
It  is  so  difficult  for  the  human  mind  to  dis- 
card false  theories  that  assume  the  disguise 
of  truth,  and  so  easy  to  substitute  suspicions 
and  speculations  for  evidence  of  facts,  that 
proof  of  the  general  bad  character  of  the 
accused,  or  of  participation  in  other  crimes, 
which  is  practically  the  same  thing,  would 
no  doubt  be  of  great  aid  to  the  people  in  pro- 
curing a  conviction  for  the  specific  offense 
charged  in  the  indictment  Such  proof  in  a 
doubtful  case  might  turn  the  scale  against 
the  accused;  but  the  law,  for  obvious  rea- 
sons, does  not  permit  it,  and  it  is  ^dangerous 
to  subvert  the  rule  upon  the  vague  theory 
that  it  identifies  the  accused  as  the  author  of 
the  offense  charged,  which  means  nothing 
more  than  that  It  proves,  or  tends  to  prove, 
that  he  is  guilty.** 

We  come  now  to  consider  the  exceptions  to 
the  general  rule  declaring  the  inadmissibility 
of  evidence  of  the  conduct  of  the  accused  in 
other  transactions,  or  of  the  commission  of 
crimes  other  than  the  one  for  which  he  is  on 
triaL  In  the  recent  work  of  Wharton  on 
Criminal  Evidence  (10th  Ed.)  voL  1,  |  31,  the 
exceptions  are  set  forth  as  follows:  '*(1)  Bel- 
evancy  as  part  of  res  gests.  (2)  Relevancy 
to  prove  identity  of  person  or  of  crime.  (3) 
Relevancy  to  prove  scienter,  or  guilty  knowl- 
edge. (4)  Relevancy  to  prove  intent.  (5) 
Relevancy  to  show  motive.  (6)  Relevancy  to 
prove  system.  (7)  Relevancy  to  prove  mal- 
ice. (8)  Relevancy  to  rebut  special  defenses. 
(0)  Relevancy  in  various  particular  crimes." 

In  the  opinion  of  the  majority  of  the  court 
it  is  sought  to  be  shown  that  the  evidence 
of  the  witness  Ck)nley,  as  to  libidinous  con- 
duct of  Frank  with  other  women  on  differ- 
ent occasions  prior  to  the  killing  of  Mary 
Phagan,  was  admissible  because  falling  with- 
in two  of  the  well-recognized  exceptions  to 
the  general  rule  which  excludes  evidence  as 
to  other  offenses  than  the  one  for  which  the 
defendant  is  being  tried.  It  is  urged  that 
the  evidence  of  Ck>nley  falls  within  the  ex- 
ception to  show  motive,  and  also  within  the 
exception  to  prove  a  scheme,  plan,  or  system. 
In  the  prevailing  opinion  it  is  said:  ''We 
think  that  the  evidence  was  admissible,  both 
on  the  subject  of  motive  and  of  plan,  sdieme, 
or  system/'  and,  further:  ''The  common  mo- 
tive of  lechery  pervaded,  not  only  the  homi- 
cide, but  also  tiie  other  transactions  in  re- 
gard to  which  evidence  was  admitted,  and 
there  was  a  sufficient  approximation  in 
point  of  time  and  place  as  to  alL"  We  will 
endeavor  first  to  show  that  the  evidence  was 
not  relevant  as  tending  to.  show  motive,  in 
view  of  the  meaning  of  the  exception  as 
shown  by  numerous  decisions  relating  to  it. 


Motive  Is  the  inducement,  cause,  or  reason 
why  the  thing  is  done.  Bouvier's  Law  Dic- 
tionary; 5  Words  and  Phrases,  4613.  In  the 
majority  opinion  it  is  written:  "A  theory  of 
the  state,  which  finds  a  basis  in  the  evidence, 
was  that  the  murderer  desired  to  have  sex- 
ual relation  of  some  character,  natural  or 
unnatural,  with  the  deceased;  that  she  re- 
sisted his  attempt  for  that  purpose;  that  he 
struck  her,  not  with  Intent  at  first  to  kill 
her,  but  in  pursuance  of  his  purpose  above 
mentioned;  that  the  blow  produced  uncon- 
sciousness; and  that,  in  fear  of  her  regain- 
ing consciousness  and  that  his  criminality 
would  be  exposed,  he  choked  his  victim  with 
a  cord.  Here  the  question  of  whether  the 
accused  had  a  motive  in  regard  to  his  con- 
duct on  that  occasion,  which  might  induce 
him  to  commit  the  homicide  in  the  effort  to 
carry  out  his  purpose,  was  of  the  utmost 
materiality.'*  The  correctness  of  this  state- 
ment is  readily  conceded,  and  all  evidence 
tending  to  show  that  the  person  of  the  de- 
ceased had  been  violated  was  admissible  to 
support  the  theory  that  she  was  killed  to  pre- 
vent a  discovery  of  the  assault  that  had  been' 
committed  upon  her.  But,  in  our  opinion, 
evidence  of  prior  lascivious  transactions  by 
the  defendant  with  other  women  with  their 
consent  was  not  relevant,  either  to  show  that 
the  defendant  assaulted  the  deceased  for 
the  purpose  of  having  some  sort  of  sexual 
relation  with  her,  or  to  prove  that  he  had 
a  motive  for  killing  her,  notwithstanding  the 
defendant  may  have  been  engaged  in  the  oth- 
er libidinous  acts  as  or  near  the  same  place 
where  the  homicide  occurred.  To  our  minds 
the  evidence  in  the  case  utterly  failed  to 
show  any  logical  connection  between  such 
other  lecherous  acts  of  the  defendant  with 
different  women,  as  disclosed  by  the  testi- 
mony of  Gonley,  and  the  assault  made  upon 
the  deceased  and  the  killing  of  her  to  pre- 
vent its  disclosure.  In  Cawthon  v.  State, 
119  6a.  395,  46  S.  E.  897,  it  was  decided: 
"(4)  Evidence  of  the  commission  of  a  crime 
other  than  the  one  charged  is  generally  not 
admissible.  (Q  To  make  one  criminal  act 
evidence  of  another,  a  connection  between 
them  must  have  existed  in  the  mind  of  the 
actor,  linking  them  together  for  some  pur- 
pose he  intended  to  accomplish;  or  it  must  be 
necessary  to  identify  the  person  of  the  actor, 
by  a  connection  which  shows  that  he  who 
committed  the  one  must  have  done  the  other. 
(6)  If  the  evidence  be  so  dubious  that  the 
Judge  does  not  clearly  perceive  the  connec- 
tion, the  benefit  of  the  doubt  should  be  given 
jto  the  prisoner,  instead  of  suffering  the 
minds  of  the  Jurors  to  be  prejudiced  by  an 
Independent  fact,  carrying  with  it  no  proper 
evidence  of  the  particular  guilt"  In  that 
case  Cawthon  was  indicted  and  tried  for 
the  murder  of  Tucker,  the  charge  being  that 
his  death  was  brought  about  by  poisoning, 
the  article  used  being  strychnine.  "Tucker 
died  on  the  21st  day  of  July,  1903.  The 
court  allowed  the  state^  over  objection  of 
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counsel  for  the  accused,  to  prove  that,  10 
days  before  the  death  of  Tucker,  Joel  Home, 
a  neighbor,  died  on  the  way  home  from 
Tucker's  house,  within  an  hour  or  less  after 
taking  a  drink  of  peach  brandy  given  him 
at  that  house,  and  that  the  symptoms  man!- 
fested  while  dying,  and  the  condition  of 
Home's  body  after  death,  indicated  that 
his  death  resulted  from  strychnine  poison- 
ingL  The  court  also  allowed  proof  by  the 
state  chemist  that  he  had  found  strychnine 
in  a  few  drops  of  brandy  taken  from 
the  bottle  from  which  Home  was  alleged  to 
have  drunk.  There  was  no  evidence  that 
the  accused  ever  handled  or  saw  the  brandy 
at  any  time  before  the  death  of  Home.  The 
only  evidence  connecting  the  accused  with 
the  bottle  of  brandy  was  the  testimony  of 
the  daughter  of  Tucker,  to  the  effect  that 
afer  the  death  of  Home  the  accused  poured 
out  the  brandy  left  in  the  bottle  from  which 
Home  was  shown  to  have  drunk.  This  evi- 
dence was  objected  to  on  the  ground  that 
it  was  evidence  of  an  independent  crime  not 
connected  with  the  offense  for  which  the  ac- 
cused was  being  tried,  was  irrelevant,  and 
exceedingly  prejudicial  to  the  accused." 
Justice  Cobb,  speaking  for  the  court,  in  de- 
livering the  opinion  used  this  language: 
"When  one  is  on  trial  charged  with  the  com- 
mission of  a  crime,  proof  of  a  distinct  and 
independent  offense  is  never  admissible,  un- 
less there  is  some  logical  connection  between 
the  two,  from  which  it  can  be  said  that  proof 
of  the  one  tends  to  establish  the  other. 
While  this  rule  is  general  and  subject  to  few 
exceptions,  still  there  are  some  exceptions; 
as  when  the  extraneous  crime  forms  part  of 
the  res  gestn;  or  is  one  of  a  system  of 
mutually  dependent  crimes;  or  is  evidence 
of  guilty  knowledge;  or  may  bear  upon  the 
question  of  the  identity  of  the  accused,  or 
articles  connected  with  the  offense;  or  is  evi- 
dence of  prior  attempts  by  the  accused  to 
commit  the  same  crime  ui>on  the  victim  of 
the  offense  for  which  he  stands  charged;  or 
where  it  tends  to  prove  malice,  intent,  motive, 
or  the  like,  if  such  an  element  enters  into  the 
offense  charged."  In  support  of  the  .ruling 
made  by  him  and  of  the  recognized  excep- 
tions thereto,  he  cited:  GiUett  on  Ind.  & 
Col.  Ev.  J  57;  Whar.  Crim.  Ev.  (9th  Ed.)  i 
30  et  seq.;  Kerr's  Law  of  Homicide,  f  409; 
McEelvey  on  Ev.  H  156,  157;  UnderhiU's 
Crim.  Ev.  (16th  Ed.)  i  53;  1  Crim.  Law  Mag. 
29;  Farmer  v.  State,  100  Ga.  41,  28  S.  B.  26. 
An  examination  of  these  authorities  supports 
the  rule  and  its  exceptions  as  stated.  It 
was  further  stated  in  the  opinion :  **In  order 
to  justify  the  admission  of  evidence  relating 
to  an  independent  crime  committed  by  the 
accused,  it  is  absolutely  essential  that  there 
shcrald  be  evidence  establishing  the  fact 
that  the  independent  crime  was  committed 
by  the  accused,  and  satisfactorily  connecting 
that  crime  with  the  offense  for  which  the 
accused  is  indicted.  Even  if  the  evidence  es- 
tablishes the  commission  by  the  accused  of 


the  independent  offense,  it  Is  inadmissible 
until  it  be  shown  satisftictorily  that  that 
crime  had  some  connection  with  the  transac- 
tion then  under  investigation.  Let  it  be  con- 
ceded for  the  moment  that  the  evidence  offer- 
ed in  the  present  case  was  sufficient  to  show 
that  Home  died  from  the  effects  of  poison 
which  had  been  prepared  by  the  accused  for 
the  purpose  of  bringing  about  the  death  of 
Tucker,  is  there  evidence  so  connecting  the 
death  of  Home  with  the  death  of  Tucker  as 
that  the  murder  of  Home  by  the  accused  in 
the  manner  indicated  would  throw  any  light 
upon  the  question  as  to  whether  Tucker  came 
to  his  death  as  a  result  of  a  poison  adminis- 
tered by  the  accused  with  murderous  intent 
If  Home's  death  resulted  from  the  drink  of 
brandy  given  to  him  by  Tucker,  then  the  only 
connection  which  the  accused  was  shown  to 
have  had  with  Home's  death  was  that  shown 
by  the  evidence  of  Tucker's  daughter,  to  the 
effect  that  she  saw  the  accused  pour  the 
brandy  from  the  bottle  from  which  Home 
drank.  The  evidence  did  not  show  that  Tuck- 
er's  death  resulted  from  drinking  any  of  the 
brandy  contained  in  the  bottle  just  referred 
to.  In  the  case  of  Shaffner  v.  Common- 
wealth, 72  Pa.  60, 13  Am.  Rep.  649,  it  is  said 
that  in  order  for  one  crime  to  be  evidence  of 
another,  there  must  be  a  connection  between 
them  in  the  mind  of  the  criminal,  or  it  must 
be  necessary  to  Identify  the  accused  as  the 
person  who  committed  both  crimes.  •  «  « 
Applying  this  rule,  we  do  no(  think  the  evi- 
dence offered,  for  the  purpose  of  connecting 
the  two  crimes  alleged  to  have  been  commtc- 
ted  by  the  accused  was  sufficient  to  authorize 
evidence  of  the  independent  crime." 

It  is  true  that  there  was  a  dissent  by  two 
of  the  six  justices  presiding  in  the  Cawthon 
Case;  but  it  does  not  appear  that  either  of 
the  dissenting  justices  did  not  agree  to  the 
correctness  of  the  statement  of  the  general 
rule  that  evidence  of  the  commission  of  a 
crime  other  than  the  one  charged  is  general- 
ly not  admissible  end  the  exceptions  thoe- 
stated  to  such  rule.  Both  of  the  dissenting 
justices  were  of  the  opinion  that  the  errors- 
assigned  in  the  bill  of  exceptions  could  not 
be  reviewed  because  of  the  manner  in  which 
the  case  was  brought  to  the  Supreme  Court 
In  the  dissenting  opinion  of  Justice  Candler, 
it  is  clearly  intimated  that  he  concurred  in 
the  law  announced  in  the  majority  opinion 
on  the  question  of  evidence,  for  he  said: 
"The  jury  might  well  have  inferred  that  the 
pouring  out  of  the  brandy  by  the  accused 
was  done  for  the  purpose  of  concealing  the 
fact  that  it  had  been  poisoned,  and  this,  in 
my  opinion,  furnished  a  sufficient  link  to  con- 
nect the  so-called  independent  crime  with  the 
one  of  which  the  accused  was  charged.  On 
the  trial  of  A.  for  shooting  and  killing  B., 
evidence  that  some  time  previously  to  the 
transaction  under  investigation  A.  had  shot 
and  killed  C.  would  not,  without  more,  be 
admissible;  but  there  could  be  no  objectloi^ 
to  showing  that,  in  an  attempt  to  kill  Bw,  A. 
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bad  shot  at  Mm,  bat  missed  him,  and  killed 
C.  Ot  like  cbaxact^,  in  my  opinion,  is  the 
evidence  in  the  present  case  of  the  death  of 
Horne" — ^thns  showing  that  the  justice  took 
no  exceptions  to  the  rules  of  evidence  as  an- 
nounced by  the  majority,  bat  that  he  merely 
differed  with  them  on  the  application  of  the 
rales  as  announced.  It  is  apparent  that  it 
might  have  very  cogently  been  urged  in  the 
Gawthon  Case  that  the  evidence  of  the  first 
crime  was  admissible .  on  the  ground  that 
there  was  a  logical  connection  between  it 
and  the  crime  charged  in  the  indictment,  and 
we  have  dwelt  on  this  case,  not  to  show  a 
parallel  between  the  evidence  there  held  to 
be  inadmissible  and  the  evidence  under  dis- 
cussion in  the  case  at  bar,  but  to  show  how 
strictly  the  general  rule  has  been  observed  by 
this  court,  and  how  cautiously  and  vigilantly 
the  exceptions  thereto  are  guarded  and  lim- 
ited. 

In  the  opinion  of  the  majority  of  the  court 
in  the  case  at  bar,  referring  to  the  Cawthon 
Case,  it  is  said:  "It  will  thus  be  seen  that, 
after  stating  that  there  were  some  excep- 
tions to  the  rule,  the  use  of  the  words  *as 
when,'  etc.,  were  illustrative,  and  did  not 
undertake  to  lay  down  a  complete  category 
of  exceptitms.  This  is  further  borne  out  by 
the  use  of  the  expression  'malice,  intent,  mo- 
tive, or  the  like,*  and  of  last  statement  above 
quoted."  This,  in  our  opinion,  is  not  a  fair 
interpretation  of  Justice  Ck>bb's  language,  as, 
we  think,  it  is  clear  that  his  purpose  was  to 
state  the  general  rule  on  the  subject  of  the 
admissibility  of  evidence  of  the  commission 
of  a  crime  other  than  the  one  charged,  and 
to  give  a  complete  enumeration  of  every  ex- 
ception to  the  rule  (as  many  authorities  are 
cited  to  support  the  general  rule  and  excep- 
tions as  he  stated  them);  the  last  exception 
referred  to  by  him  being  to  the  elfect  that 
evidence  of  the  commission  of  a  crime  other 
than  the  one  charged  is  admissible  ''where  it 
tends  to  prove  malice,  intent,  motive,  or  the 
like,  if  9uch  an  element  enterg  into  the  of* 
fense.'^  (Underscoring  ours.)  In  Sullivan  v. 
State,  121  Ga.  183,  48  S.  17.  049,  the  prosecu- 
tion was  for  foeticide.  The  indictment  charg- 
fd  that  the  crime  was  committed  by  the  us- 
ing of  pressure  and  instrument&  It  was 
held  competent  for  the  state  to  show  that  the 
defendant  had  previously  attempted  to  pro- 
cure an  abortion  on  the  same  woman  by  sim- 
ilar means,  and  by  the  use  of  medicines.  In 
the  opinion  delivered  by  Justice  Lamar,  it 
was  said:  "It  was  therefore  competent  to  of- 
fer the  bottle  with  the  number  and  contents 
of  the  prescription,  and  to  establish  from  the 
physicians  what  the  effect  of  this  medicine 
in  such  doses  would  have  been.  There  was 
a  logical  connection  between  the  two  at- 
tempts to  procure  an  abortion  on  the  same 
female.  Prior  unsuccessful  attempts  to  bring 
about  the  abortion  may  be  shown.  Cawthon 
V.  State,  119  Ga.  409  [46  S.  E.  897]."  It  thus 
appears  that  the  rule  announced  in  the  Caw- 
thon Case  as  to  the  necessity  of  a  connection 


between  the  offense  for  which  the  defendant 
is  on  trial  and  a  former  similar  offense  com- 
mitted by  him  was  approved  and  followed  in 
the  SulUvan  Case,  wherein  six  Justices  pre- 
sided. It  should  be  stated,  however,  that 
•the  evidence  referred  to  in  the  Sullivan  Case 
was  held  to  be  admissible,  also,  on  othei 
grounds.  In  Shaw  v.  State,  102  Ga.  660,  2\1 
S.  B.  477,  cited  in  the  majority  opinion,  the 
defendant  was  on  trial  for  murder  caused  by 
the  wrecking  of  a  railroad  train  resulting  in 
the  death  of  a  human  being  other  than  his 
wife.  It  was  held  that,  as  his  wife  was  a 
passenger  on  the  train  wrecked,  and  was 
there  by  his  direction,  it  was  not  error  to  ad- 
mit evidence  that  he  had  become  enamored 
of  another  woman,  and  had  made  her  a  prop- 
osition of  marriage,  which,  prior  thereto, 
had  been  rejected.  This  ruling  was  clearly 
within  the  exception  allowing  evidence  of 
other  transactions  which  tended  to  prove  mo- 
tive for  the  commission  of  the  crime  for 
which  the  defendant  was  being  tried.  There 
was  an  obvious  connection  between  the  con- 
duct of  the  defendant  in  the  other  transac- 
tion and  the  offense  charged  against  him. 
In  Alsobrook  v.  State,  126  Ga.  100,  54  S.  B. 
805,  also  dted  in  the  majority  opinion,  the 
third  headnote  is  as  follows:  "To  make  one 
criminal  act  evidence  of  another,  a  connec- 
tion between  them  must  have  existed  in  the 
mind  of  the  actor,"  linking  them  together  for 
some  purpose  he  Intended  to  accomplish,  "or 
it  must  be  necessary  to  identify  the  person 
of  the  actor  by  a  connection  which  shows 
that  he  who  committed  the  one  must  have 
done  the  other."  Cawthon's  Case  was  dted 
as  authority  on  this  point.  It  was  stated  in 
the  opinion,  however,  as  noted  by  the  ma- 
jority opinion,  that:  "Some  of  the  evidence 
admitted  in  the  present  case,  as  to  prior  at- 
tempts to  obstruct  the  tracks  of  the  railway, 
did  not  connect  the  accused  in  any  way  with 
such  prior  attempts.  This  evidence  was  in- 
admissible^ and  highly  prejudicial  to  the  ac- 
cused." Moreover,  only  five  Justices  presided 
in  the  case. 

In  Johnson  v.  State,  128  CFa.  71,  67  S.  E.  84, 
another  case  dted  in  the  majority  opinion, 
the  defendant  was  tried  for  the  murder  of  his 
father.  It  was  held  that  it  was  pfbper  to 
admit  testimony  in  behalf  of  the  state  tend- 
ing to  establish  the  fact  that  the  defendant 
knew  that  the  deceased  had  insurance  upon 
his  life,  and  had  money  in  a  bank,  and,  as  the 
defendant  denied  the  act  of  killing,  such  evi- 
dence was  admissible  as  tending  to  show 
motive  on  the  part  of  the  defendant  to  com- 
mit the  homicide.  Proof  of  the  finandal  con- 
dition of  the  defendant  was,  however,  held 
to  be  Inadmissible.  The  case  is  not  at  all  in 
point  as  to  the  question  whether  evidence  of 
the  commission  of  another  crime  is  admis- 
sible on  the  trial  for  the  offense  charged,  nor 
does  any  ruling  in  the  case  indicate  the  dis- 
position of  this  court  to  enlarge  the  excep- 
tion as  to  motive  on  the  point  Just  referred 
to.    The  case  of  Grantham  v.  State,  95  Ga. 
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459,  22  8.  E.  281,  Is  also  cited  In  the  pre- 
vailing opinion,  where  it  is  said  that  the  rul- 
ing in  that  case  "recognized  a  logical  connec- 
tion between  the  transactions."  If  this  be 
true,  then  for  that  very  reason  it  is  essential- 
ly different  from  the  case  at  bar.  In  our 
opinion,  however,  the  ruling  in  the  Grantham 
Case  was  not  based  upon  the  rule  of  evidence 
now  the  subject  of  discussion,  but  upon  the 
clear  right  of  the  defendant  to  show,  if  he 
could,  that  he  obtained  the  goods  otherwise 
than  by  committing  burglary,  and  therefore 
he  had  as  much  right  to  prove,  either  by 
direct  or  circumstantial  evidence,  that  he  ob- 
tained them  by  gambling  as  he  would  have 
had  to  show  that  he  got  them  by  purchase. 
Another  case  cited  in  the  majority  opinion  is 
that  of  Farmer  v.  State,  100  Ga.  41,  28  S.  E. 
26.  The  decision  there  made  falls  squarely 
within  the  exception  generally  recognized  and 
stated  in  Cawthon's  Case,  supra,  to  the  effect, 
that,  where  the  offense  charged,  and  for 
which  the  defendant  is  being  tried,  involves 
the  necessity  of  proving  the  intent  with 
which  it  was  committed  (the  intent  being  an 
essential  element  of  the  offense — such  as  ob- 
taining goods  under  false  pretenses,  and  by 
fraud),  then  the  evidence  of  other  offenses  of 
a  like  nature  may  be  introduced  for  the  pur- 
pose of  proving  such  intent.  On  this  sub- 
ject it  is  said,  in  1  Whar.  Crim.  Ev.  |  36: 
*'In  many  criminal  offenses,  intent  is  the  es- 
sence of  the  crime,  and,  where  not  establish- 
ed, the  prosecution  fails.  In  crimes  malum 
in  se,  intent  is  presumed;  but,  where  not  a 
matter  of  presumption,  it  must  be  proven  as 
any  other  fact.  Where  intent  is  material, 
the  acts,  declarations,  and  conduct  of  the  ac- 
cused are  relevant  to  show  that  intent 
Hence  evidence  of  collateral  offenses  is  ad- 
missible, on  the  trial  of  the  main  charge,  to 
prove  the  intent  To  be  admissible  as  rel- 
evant, such  offenses  need  not  be  exactly  con- 
current ;  but,  if  committed  within  such  time, 
or  show  such  relation  to  the  main  charge  as 
to  make  connection  obvious,  such  offenses  are 
admissible  to  show  intent."  A  great  num- 
ber of  cases  are  cited  in  support  of  the  text 
The  authorities  dted  in  Farmer's  Case,  su- 
pra, are  to  the  same  effect 

In  the  prevailing  opinion,  some  broad  lan- 
guage of  Judge  Warner  used  in  the  case  of 
Bulloch  V.  State,  10  Ga.  47,  55,  54  Am.  Dec. 
869,  is  quoted.  The  exact  ruling  on  the  sub- 
ject as  to  the  admissibility  of  evidence  as 
shown  in  the  first  headnote  of  the  opinion  is 
nothing  like  so  broad  as  the  language  quot- 
ed. Moreover,  that  was  a  trial  on  an  indict- 
ment for  embezzlement;  and  the  rule  is  well 
recognized  that  in  trials  for  that  offense  evi- 
dence of  other  contemporaneous  acts  of  a 
similar  character  is  competent  for  the  pur- 
pose of  showing  the  guilty  intent,  and  to  re- 
pel the  inference  or  defense  of  accident  or 
mistake.  The  purpose  of  using  other  acts  of 
the  sort  is  to  show  the  criminal  knowledge 
or  intent;  the  theory  being  that  the  recur- 
rence of  similar  takings  of  property,  or,  as  in 


the  usual  cases,  similar  incorrect  entries  Id 
account  books,  suffices  to  negative  mistake  or 
inadvertence  on  the  occasion  charged.  The 
system  principle  may  also  be  applicable  in 
such  cases  where  it  is  desired  to  argue  from 
a  system  of  embezzlements  to  the  very  act  of 
taking  in  issue,  and  not  merely  to  the  intent 
in  taking.  As  to  this  there  are  certain  limi- 
tations which,  however,  need  not  be  here  no- 
ticed. 1  Wlgmore  on  Evidence,  {  329;  annota- 
tions on  the  case  of  People  v.  Molineux,  supra, 
168  N.  Y.  264,  61  N.  E.  286,  62  L.  IL  A.  264. 
Werner,  J.,  in  the  opinion  of  the  court  in  that 
case,  so  clearly  indicates  the  class  of  cases 
in  which  evidence  of  the  commission  of  a 
crime  other  than  the  one  charged  is  admissible 
for  the  purpose  of  proving  motive,  that  we 
quote  at  some  length  from  his  opinion.  He 
said:  "Although  it  seems  unnecessary  to  dte 
authorities  in  supi>ort  of  the  statement  that 
whenever  motive  is  to  be  established,  it  must 
be  the  motive  which  underlies  the  crime 
charged,  We  will  briefly  refer  to  a  few  cases 
which  illustrate  the  rule.  In  Pierson  v.  Peo- 
ple, 79  N.  Y.  424,  85  Am.  Rep.  524,  the  de- 
fendant was  charged  with  the  murder  of  one 
W.  The  alleged  motive  was  defendant's  de- 
sire to  possess  the  wife  of  the  deceased.  On 
the  trial  evidence  was  received  to  show  that, 
11  days  after  the  death  of  W.,  the  defendant 
and  the  wife  of  the  deceased  appeared  before 
a  clergyman  in  Michigan  to  be  married.  De- 
fendant there  took  an  oath  that  there  was 
no  legal  objection  to  the  marriage.  Although 
this  evidence  tended  to  prove  the  commis- 
sion, by  the  defendant,  of  another  crime  than 
that  for  which  he  was  on  trial,  this  court 
said:  'This  evidence  tended  to  prove  that 
the  motive  which  operated  upon  the  prisoner 
was  the  desire  to  possess  W.*s'  wife ;  that  his 
passion  for  her  was  so  absorbing  that  he 
was  determined  to  overcome  all  obstacles 
standing  in  his  way.'  In  Stout  v.  People,  4 
Parker,  Cr.  R.  [N.  Y.]  132,  the  crime  charged 
was  murder.  On  the  trial  evidence  was  re- 
ceived of  an  incestuous  connection  between 
the  defendant  and  his  sister,  the  wife  of  the 
deceased.  This  was  held  to  be  competent, 
even  if  it  did  prove  the  commission  of  anoth- 
er crime,  for  it  tended  to  disclose  the  motive 
which  prompted  the  defend&nt  to  get  rid  of 
the  deceased.  In  Hawes  v.  State,  88  Ala.  37, 
7  South.  302,  the  defendant  was  on  trial  for 
the  murder  of  one  of  his  children.  Two  oth- 
er indictments  were  then  pending  against 
him  for  the  murder  of  his  wife  and  another 
child.  Evidence  was  received  to  support  the 
theory  that  the  motive  for  the  killing  of  all 
was  to  open  the  way  for  a  second  marriage, 
which  was  consummated  a  few  days  after  the 
last  death.  This  was  held  proper,  because 
the  motive  was  the  same  in  each  case.  In 
People  V.  Harris,  136  N.  Y.  423,  33  N.  E.  65, 
the  defendant  was  accused  of  the  murder  of 
his  wife.  The  marriage  had  been  secretly 
performed.  Evidence  of  abortions  perform- 
ed upon  his  wife  by  the  defendant  were  held 
to  be  admissible  to  show  defendant's  efforts 
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to  keep  the  marriage  a  secret,  and  as  tend- 
ing to  show  a  motive  for  the  poisoning  ot 
the  wife  when  secrecy  was  no  longer  possi- 
ble, or  the  alliance  had  become  burdensome. 
80,  on  the  trial  of  a  husband  for  the  murder 
of  his  wife,  evidence  of  criminal  proceedings 
against  the  defendant  for  failure  to  support 
his  family,  made  10  months  before  the  mur- 
der, was  properly  held  admissible  upon  the 
fiuestion  of  motive.  People  v.  Otto,  4  N.  Y. 
Cr.  R.  149  [5  N.  E.  788].  In  another  case  the 
defendant  was  charged  with  the  murder  of 
his  brother's  wife.  The  brother,  his  wife, 
and  two  children  were  poisoned  with  arsenic. 
The  brother  and  his  wife  died;  but  the  at- 
tempt upon  the  lives  of  the  children  failed. 
Thereupon  the  defendant  procured  himself 
to  be  appointed  the  guardian  of  his  brother's 
children,  and  then  commenced  to  create  and 
utter  various  false  and  forged  claims  against 
his  brother's  estate.  The  theory  of  the  pros- 
ecution was  that  the  defendant  coveted  his 
brother's  estate,  and,  in  order  to  gain  posses- 
sion of  it,  conceived  the  plan  to  murder  those 
who  stood  in  his  way;  that,  failing  in  the 
attempt  to  kill  the  children,  he  attempted  to 
accomplish  his  object  by  forgery.  It  was 
held  that  evidence  was  properly  received  of 
all  the  crimes  involved  in  this  theory,  as  It 
was  relevant  upon  the  existence  of  motive 
for  the  commission  of  the  crime  charged. 
People  V.  Wood,  3  Parker,  Cr.  R.  [N.  Y.]  681. 
Cases  of  this  character  might  be  multiplied 
indefinitely;  but  enough  have  been  cited  to 
show  that,  when  evidence  of  extraneous 
crimes  has  been  held  competent  upon  the  ex- 
istence of  motive,  it  has  been  either  the  spe- 
cific motive  which  underlay  the  particular 
crime  charged  or  a  motive  common  to  all  of 
the  crimes  sought  to  be  proved." 

Referring,  again,  to  the  statement  in  the 
prevailing  opinion  that  "the  common  motive 
of  lechery  pervaded,  not  only  the  homicide, 
but  also  the  other  transactions  In  regard  to 
which  evidence  was  admitted,  and  there  was 
a  suflldent  approximation  in'  point  of  time 
and  place  as  to  all,"  we  will  say  that  we  are 
unable  to  perceive  any  such  "common  mo- 
tive," unless  the  expression  "common  mo- 
tive" as  used  is  to  be  taken  to  mean  substan- 
tially the  same  as  "like  motive"  or  "similar 
motive";  and  that  it  does  not  have  this 
meaning  appears  from  numerous  decisions 
holding  that  proof  of  extraneous  crimes,  even 
in  cases  involving  what  is  commonly  called 
"sexual  offenses"  wh^re,  as  it  is  said,  the 
exception  is  sometimes  extended.  Is  not  ad- 
mls.sible,  unless  the  offense  was  between  the 
same  parties.  Referring  to  the  extension,  in 
cases  Involving  "sexual  offenses,"  of  the  ex- 
ception to  the  rule  which  inhibits  proof  of 
Independent  acts  or  crimes,  it  is  sometimes 
said  that  "this  exception  to  the  general  rule 
has  been  liberalb'  extended,  and  for  a  reason 
peculiar  to  those  crimes."  We  find  this 
principle  so  stated  in  certain  texts,  decisions, 
and  in  the  valuable  and  elaborate  note  to  the 
case  of  People  v.  Molineux,  supra,  in  62  L. 
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R.  A.  193.  Cases  too  numerons  to  summarize 
here,  or  even  to  cite,  are  there  referred  to. 
But,  in  every  case  where  the  evidence  of  dif- 
ferent offenses  of  this  character  was  held  ad- 
missible, it  was  between  the  same  parties, 
save  iU'  three  or  four  particular  instances, 
where  the  evidence  of  the  offense  was  ad- 
mitted under  the  peculiar  facts  of  that  case ; 
and  to  these  rare  exceptions  we  will  here- 
after make  reference.  In  the  case  of  State 
V.  O'Donnell,  36  Or.  222,  61  Pac.  892,  after 
recognizing  that  the  general  rule  that  evi- 
dence of  other  crimes  than  that  charged  in 
the  indictment  Is  not  admissible  Is  subject  to 
a  few  well-defined  and  carefully  guarded  ex- 
ceptions, Mr.  Justice  Moore,  speaking  for  the 
court,  as  illustrating  the  exception,  said: 
"(5)  When  a  prisoner  is  charged  with  any 
form  of  illicit  sexual  intercourse,  evidence  of 
the  commission  of  similar  crimes  by  the  same 
parties  is  admissible  to  prove  an  inclination 
to  commit  the  act  for  which  the  accused  is 
put  upon  his  trial."  But,  In  a  decision  by 
the  same  court  subsequently  rendered,  Mr. 
Justice  Burnett,  of  that  court,  referring  to 
the  exception  stated  by  Mr.  Justice  Moore, 
said :  "This  exception  limits  Illicit  commerce 
among  sexes  to  that  between  the  same  par- 
ties, and  no  authority  has  been  cited  where 
this  rule  is  enlarged  so  as  to  admit  testimony 
about  acts  of  sexual  intercourse  with  other 
parties  than  the  one  named  in  the  indict- 
ment" State  V.  Start  (Or.)  132  Pac.  512, 
515,  46  L.  R.  A.  (N.  S.)  266.  If  the  expres- 
sion we  have  quoted  above,  "common  mo- 
tive," could  be  held  to  mean  the  same  or  sub- 
stantially the  same  as  "similar  motive"  or 
"like  motive,"  then  evidence  of  acts  of  illicit 
Intercourse  between  one  accused  of  a  sexual 
offense  and  different  parties  would  be  ad- 
missible, and  yet,  with  the  rare  exceptions  to 
which  we  have  alluded  above,  and  to  which 
we  shall  again  refer,  testimony  of  independ- 
ent offenses  is  not  admissible,  unless  the  in- 
tercourse was  between  the  same  parties ;  and 
this  must  be  upon  the  ground  that,  where  an 
offense  charged  against  the  party  on  trial  in- 
volves sexual  connection  between  him  and  a 
particular  .woman,  there  is  no  logical  connec- 
tion between  the  case  proposed  to  be  proved 
and  similar  acts  between  the  accused  and  a 
different  party.  As  was  said  in  State  v.  La 
Page,  57  N.  H.  245,  24  Am.  Rep.  69 :  "How- 
ever extreme  the  case  may  be,  I  think  it  will 
be  found  that  the  courts  have  always  pro- 
fessed to  put  the  admission  of  the  testi- 
mony on  the  ground  that  there  was  some 
logical  connection  between  the  crime  propos- 
ed to  be  proved  other  than  the  tendency  to 
commit  one  crime  as  manifested  by  the  tend- 
ency to  commit  the  other."  Even  close  prox- 
imity in  point  of  time  has  not  been  regarded 
as  a  sufiicient  basis  of  exception  to  the  rule 
inhibiting  proof  of  other  acts  not  between 
the  same  parties.  In  the  case  of  McAllister 
V.  State,  112  Wis.  496,  88  N.  W.  212,  where 
the  accused  was  charged  with  the  offense  of 
assault  with  intent  to  commit  rape  upon  a 
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named  woman,  it  was  held  error  to  admit 
evidence  of  an  attempt  by  the  accused  to 
commit  a  similar  cripie  on  another  person, 
although  the  similar  crime  had  been  com- 
mitted within  about  an  hour  before  the 
crime  charged  in  the  indictment,  and  both  as- 
saults were  made  within  a  short  distance 
from  each  other;  and  it  was  said  by  Wins- 
low,  J.,  in  discussing  the  ruling  of  the  trial 
court  held  to  be  erroneous :  "It  is  freely  ad- 
mitted by  the  state  as  a  general  rule  that, 
upon  a  prosecution  for  one  offense,  evidence 
of  the  commission  of  another  and  separate 
offense  is  not  admissible;  but  the  claim  is 
made  that  the  evidence  was  admissible  in 
this  case  for  the  purpose  of  proving  intent 
The  rule  that,  where  intent  must  be  proven, 
other  crimes  of  like  nature,  which  are  so 
intimately  rolated  to  the  act  in  question  as 
to  show  a  common  purpose  or  a  continuity  of 
purpose  in  all,  may  be  shown  upon  the  ques- 
tion of  motive  or  intent,  or  to  repel  the  infer- 
ence of  accident,  is  well  recognized.  State  v. 
Miller,  47  Wis.  530,  3  N.  W.  31;  Jones,  £v. 
M  143,  144 ;  Zoldoske  v.  State,  82  Wis.  580, 
52  N.  W.  778.  The  rule  is  one  which  is  not 
always  easy  to  apply,  and  it  is  manifestly 
one  which  needs  to  be  most  carefully  appUed 
and  guarded,  or  it  is  likely  to  result  in  many 
convictions  based  largely  upon  proof  of  the 
commission  of  crime  not  charged  in  the  in? 
formation — a  result  which  our  criminal  law 
does  not  contemplate.  In  the  case  of  Proper 
V.  State,  85  Wis.  615,  55  N.  W.  1035,  which 
was  a  prosecution  for  rape  upon  a  girl,  proof 
that  the  accused  had  proviously  got  into  bed 
with  the  prosecutrix  and  another  girl  named 
Emma,  and  had  sexual  Intercourse  with  the 
other  girl,  was  held  proper  on  the  sole 
ground  that  such  an  act  was  an  indecent  as- 
sault upon  both  girls;  but  it  was  said,  in 
the  opinion  by  the  late  Mr.  Justice  Finney: 
'We  do  not  suppose  that  evidence  that  the 
defendant  had  committed  adultery  or  been 
guilty  of  acts  of  improper  familiarity  with 
the  girl  Bmma  at  another  time  and  place 
would  be  competent  evidence  on  the  trial 
of  the  present  issue.'  While  this  remark  was 
obiter  in  that  case,  it  is  believed  that  it  ex- 
presses the  rule  which  has  been  generally 
approved  by  the  authorities,  namely :  That, 
In  prosecutions  for  crimes  of  this  nature, 
evidence  of  previous  attempts  by  the  accused 
to  commit  the  crime  upon  the  same  person 
Is  admissible  on  the  question  of  Intent,  but 
that  evidence  of  attempts  to  commit  the 
crime  upon  other  persons  ia  not  admissible.*' 
In  cases  constituting  the  rare  exceptions 
to  the  rule  inhibiting,  in  the  trial  of  one 
charged  with  a  crime  which  might  be  classed 
as  a  "sexual  offense,"  the  proof  of  other  dis- 
tinct crimes  of  the  same  class,  but  between 
the  accused  and  a  different  person  from  the 
one  with  whom  or  upon  whom  he  is  charged 
to  have  committed  the  offense  alleged  in  the 
indictment,  which  cases  we  have  referred  to 
above,  it  will  be  found  that  the  different  of- 
fense which  the  state  was  permitted  to  prove 


was  one  where  the  two  offenses,  though  sep- 
arate and  distinct  fk>om  each  other,  were 
parts  of  a  single  transaction,  as  in  the  case 
of  State  ▼.  Desmond,  109  Iowa,  72,  80  N.  W. 
214,  cited  in  the  opinion  of  the  majority ;  or 
that  the  offense  which  it  was  held  permis- 
sible to  prove  in  support  of  the  charge  in 
the  indictment  constituted  a  part  of  the  res 
gestae,  as  in  the  case  of  Parkinson  ▼.  People 
(111.)  24  N.  B.  772.  In  the*  case  of  Proper  v. 
State,  86  Wis.  615,  65  N.  W.  1035,  which  is 
cited  In  the  prevailing  opinion,  and  where  it 
was  held  that  "evidence  that,  while  the  proa- 
ecuting  witness  was  sleeping  with  another 
girl  in  the  defendant's  house,  the  defendant 
got  into  the  bed  and  had  sexual  interoonrse 
with  the  other  girl,"  was  admissible,  the  rul- 
ing is  based,  as  appears  from  a  discussion  of 
that  ground,  upon  the  opinion  entertained  by 
the  court  rendering  the  opinion  that  the  fact 
that  the  accused  got  into  the  bed  witli  the 
girl  upon  whom  he  was  charged  in  the  indict- 
ment with  making  an  assault  and  the  otber 
girl  was  an  indecent  assault  of  a  very  gross 
character  upon  both  girls.  Clearly  tbis 
would  bring  it  within  that  class  of  cases 
where  proof  of  other  offenses  between  the 
same  parties  is  admissible. 

In  the  case  of  State  ▼.  Start,  supra,  de- 
cided by  the  Supreme  Court  of  Oregon,  it 
appears  that  the  accused  was  diarged  with 
the  offense  of  sodOmy,  or  the  crime  against 
nature.  The  trial  court  admitted  testimony 
to  show  that  the  defendant  had  sustained 
similar  criminal  relations  with  other  parttes. 
The  Supreme  Court  of  Oregon  reversed  the 
judgment,  holding  that  the  admission  of  sacfa 
testimony  was  error.  One  member  of  the 
court  dissented,  and,  after  stating  that  the 
admission  of  the  testimony  referred  to  over 
objection  constituted  the  most  serious  ques- 
tion raised  in  the  record,  argued  that  the 
case  fell  within  the  exception  to  the  general 
rule,  and  that,  "where  a  crime  is  an  unusual 
one,  committed  by  unusual  means,  Indicatiiig 
a  peculiar  habit  or  system,  evidence  of  other 
like  offenses  committed  in  the  same  manner 
may  be  admitted,"  and,  arguendo,  said: 
"The  crime  is  unusual  and  unnatural,  as  ita 
name  indicates.  Indeed,  it  was  committed  in 
the  present  instance  In  so  unusual  a  manner 
that  a  strong  and  plausible  argument  has 
been  advanced  that  the  facts  proven  do  not 
constitute  the  crime  charged,  and  it  is  evi- 
dent that  we  are  dealing  with  an  offense  not 
usually  committed,  and  rarely  committed  in 
the  manner  described  in  the  testimony.  This 
narrows  the  field  of  investigation  to  the  in- 
quiry, 'Who  in  the  community  would  be  like- 
ly to  commit  so  unusual  a  crime  in  so  un- 
usual a  manner?'  The  response  naturally  is, 
'Show  us  a  person  in  the  community  who  has 
in  other  instances  perpetrated  the  offense  in 
the  same  manner,  and  we  will  show  you  the 
man  most  likely  to  have  perpetrated  this  par- 
ticular offense.'  Murder,  rape,  and  larceny 
are  common.  They  aro  not  infrequently  as- 
sociated with  normal  minds;    but  thia  of- 
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fense  Is  Qncommoii  and  abnormaL"  And,  in 
puxsoit  of  this  line  of  argument,  the  dissentr 
ing  justices  reached  the  conclusion  that  the 
offense  under  investigation  fell  within  the 
exception  ta  the  general  rule  last  referred 
to.  But  the  other  four  justices  constituting 
the  court  repudiated  the  doctrine,  being  of 
the  (pinion  that  the  case  did  not  fall  within 
the  exception  stated,  or  any  other  exception 
to  the  general  rule;  and,  as  a  part  of  the 
argument  in  the  prerailing  opinion,  in  that 
case,  it  was  said,  quoting  from  Shaflner  v. 
Com.,  72  Pa.  eo,  13  Am.  Bep.  648:  ''It  is  a 
^neral  rule  that  a  distinct  crime,  unconnect- 
ed with  that  laid  in  the  indictment,  cannot 
be  given  in  evidence  against  a  prisoner.  It  is 
not  proper  to  raise  a  presumption  of  guilt  on 
the  ground  that,  having  committed  one 
crime,  the  depravity  it  exhibits  makes  it  like- 
ly he  would  commit  another.  Logically  the 
commission  of  an  independent  offense  is  not 
proof,  in  itself;  of  the  commission  of  another 
crime.  Yet  it  cannot  be  said  to  be  without 
influence  on  the  mind,  for  certainly,  if  one 
be  shown  to  be  guilty  of  another  crime  equal- 
ly heinous,  it  will  prompt  a  more  ready  be- 
lief that  he  might  have  committed  the  one 
with  which  he  is  charged;  it  therefore  pre- 
disposes the  mind  of  the  Juror  to  believe 
the  prisoner  guilty." 

In  the  case  at  bar  the  other  justices  say  in 
the  prevailing  opinion  that  the  evidence  of 
Ck)nley  as  to  the  prior  acts  of  lasciviousness 
on  the  part  of  the  defendant  with  other  wo- 
men was  properly  admitted  in  evidence,  be- 
cause they  tended  to  ''show  a  common  scheme 
or  plan  of  related  offenses."  We  take  issue 
with  them  on  this  proposition.  In  reference 
to  the  theory  of  admitting  evidence  of  other 
offenses  as  showing  a  design,  or  plan,  or 
system  on  the  part  of  the  defendant  to  com- 
mit the  crime  for  which  he  is  on  trial.  Prof. 
Wigmore  says:  "The  object  here  is  not  sim- 
ply to  negative  any  innocent  intent  at  the 
time  of  the  act  charged,  but  to  prove  a  pre- 
existing design,  system,  plan,  or  scheme,  di- 
rected forwards  to  the  doing  of  that  act  In 
the  former  case  [of  intent]  the  attempt  is 
simply  to  negative  the  innocent  state  of  mind 
at  the  time  of  the  act  charged;  in  the  pres- 
ent [design  or  system]  the  effort  is  to  es- 
tablish a  definite  prior  design  or  system 
which  included  the  doing  of  the  act  charged 
as  a  part  of  its  consummation.  In  the  for- 
mer case  [intent]  the  result  is  to  give  a 
complexion  to  the  conceded  act,  and  ends 
with  that;  in  the  present  case  [plan  or  sys- 
tem) the  result  is  to  show  [by  probability] 
a  positive  design  which  in  its  terms  is  to 
evidence  [by  probability]  the  doing  of  the 
act  designed.  The  added  element,  then,  must 
be,  not  merely  a  similarity  in  the  results, 
but  9uch  a  oonourrenoe  of  eammon  features 
that  the  various  acts  are  naturally  to  he 
explained  a»  caused  hy  a  general  plan  of 
which  th^  are  the  individual  manifesto- 
tions*'  1  Wigmore,  Bv.  $  304.  In  a  subse- 
quent section  (357)  of  the  same  volume,  under 


the  head  of  "Bape,  Abortion,  and  other  Sex- 
ual Offenses,"  the  author  says:  'The  desiffn 
or  plan  principle  (ante,  S  30i)  requires  that 
the  former  act  or  acts  should  indicate,  by 
common  features,  a  plan  or  design  which 
tends  to  show  that  it  was  carried  out  by  do- 
ing the  act  charged."  One  of  the  cases  cited 
by  this  author  is  that  of  People  v.  Stout,  4 
Parker,  Or.  R.  127,  wherein  Smith,  J.,  said: 
"Whoi  several  felonies  are  connected  to- 
gether as  parts  of  one  scheme  or  plot,  like 
the  different  acts  in  a  drama,  and  all  tend 
to  a  common  end,  then  they  may  be  given  in 
evidence  to  show  the  process  of  motive  and 
design  in  the  final  crime."  Another  case 
cited  is  that  of  Com.  v.  Robinson,  146  Mass. 
571,  16  N.  B.  452,  wherein  it  was  said  that 
in  such  a  case:  "Acts  or  crimes  which  are 
shown  to  have  been  committed  as  a  part  of 
or  in  pursuance  of  the  same  common  pur- 
pose. *  *  *  In  SQCh  cases  there  is  a  dis- 
tinct and  significant  probative  effect,  result- 
ing from  the  continuance  of  the  same  plan 
or  scheme,  and  ftom  the  doing  of  other  acts 
in  pursuance  thereof.  It  is  somewhat  of 
the  nature  of  the  threats  or  declarations  of 
intention,  but  more  especially  of  prepara- 
tions for  the  commission  of  the  crime  which 
is '  the  subject  of  the  indictment  If,  for 
example,  it  could  be  shown  that  a  defendant 
had  formed  a  settled  purpose  to  obtain  cer- 
tain property,  which  could  only  be  got  by 
doing  several  preliminary  things,  the  last  of 
which  in  the  order  of  time  was  criminal,  the 
government  might  show,  on  his  trial  for  the 
oommisslon  of  that  last  criminal  act,  that 
he  had  formed  the  purpose  to  accomplish 
the  result  of  obtaining  the  property,  and 
that  he  had  done  all  of  the  preliminary 
things  which  were  necessary  to  that  end." 
On  the  subject  of  collateral  offenses  relevant 
to  show  system,  it  is  said,  in  1  Wharton's 
Or.'  Ev.  {  39,  that,  "to  be  admissible  and 
relevant  under  system,  the  collateral,  extra- 
neous, or  independent  offense  must  be  one  that 
forms  a  link  in  the  chain  of  circumstances, 
and  is  directly  connected  with  the  charge 
on  trial."  On  this  subject.  In  People  v. 
Molineux,  supra,  Werner,  J.,  said:  "It  some- 
times happens  that  two  or  more  crimes  are 
conmaitted  by  the  same  person  in  pursuance 
of  a  single  design,  or  under  circumstances 
which  render  it  impossible  to  prove  one  with- 
out proving  all.  To  bring  a  case  within  this 
exception  to  the  general  rule  which  excludes 
proof  of  extraneous  crimes,  there  must  be 
evidence  of  system  between  the  offense  on 
trial  and  the  one  sought  to  be  introduced. 
They  must  be  connected  as  parts  of  a  general 
and  composite  plan  or  scheme,  or  they  must 
be  so  related  to  each  other  as  to  show  a 
common  motive  or  intent  running  through 
both."  He  then  cites  Underbill  on  Criminal 
Ev.  I  88.  Judge  Werner  cites  and  discusses 
many  cases  under  this  head,  and  in  support 
of  the  doctrine  he  announces.  So,  in  GlUett 
on  Indirect  and  Collateral  ESvidence,  |  57,  a 
large  number  of  cases  are  cited  in  support 
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of  the  statement  that  "a  series  of  mutaally 
dependent  crimes  may  be  shown  where  they 
tend  to  prove  that  they  were  committed 
nnder  a  system  which  Is  relevant  to  the  in- 
quiry." We  might  cite  all  of  the  works  on 
evidence  to  the  same  effect,  but  deem  it 
unnecessary. 

It  is  perfectly  clear  to  us  that  evidence  of 
the  prior  acts  of  lasdvlousness  committed 
by  the  defendant  with  other  women  at  or 
near  the  place  where  the  deceased  was  as- 
saulted and  killed,  considered  in  connection 
with  the  circumstances  set  forth  In  the  opin- 
ion of  the  majority  of  the  court,  did  not  tend 
to  prove  a  pre-existing  design,  system,  plan, 
or  scheme,  directed  forward  to  the  mak- 
ing of  an  assault  upon  the  deceased,  or  kill- 
ing her  to  prevent  its  disclosure.  They  did 
not  show  or  tend  to  establish,  in  our  opinion, 
any  prior  design  or  system  on  the  part  of 
the  defendant  which  included  the  doing  of 
the  act  charged  in  the  indictment  agaiitst 
him  as  a  part  of  its  consummation.  They 
were  wholly  independent  acts,  having,  as  we 
think,  absolutely  no  connection  with  the  of- 
fense charged  in  the  indictment,  and  the 
admission  of  the  evidence  in  relation  to  them 
was  certainly  calculated  to  prejudice  the  de- 
fendant in  the  minds  of  the  Jurors,  and 
thereby  deprive  him  of  a  fair  trial. 

For  reasons  which  we  have  assigned  in 
showing  that  the  evidence  of  Ck)nley  with 
which  we  have  specifically  dealt  was  inad- 
missible, we  think  that  other  evidence  in  the 
record  which  was  objected  to,  tending  to 
show  independent  acts  of  lasdvlousness  on 
the  part  of  Frank  or  Improper  conduct  of  his 
with  other  parties  at  other  times,  was  in- 
admissible. And  all  that  we  have  said  in 
demonstrating  the  Inadmissibility  of  the  tes- 
timony of  the  witness  Gonley  as  to  different 
and  independent  acts  of  lasdvlousness  is 
equally  applicable  to  the  testimony  of  the 
witness  C.  B.  Dalton,  set  out  In  the  twenty- 
first  and  twenty-second  grounds  of  the  mo- 
tion for  a  new  trlaL  Certain  other  grounds 
assign  error  upon  rullngis  admitting  te^- 
mony  over  objections.  Some  of  these  grounds 
were  not  urged  in  the  brief  of  counsel  for 
the  plaintiff  in  error;  others  show  the  ad- 
mission of  evidence  clearly  irrelevant,  but 
not,  Independently  of  the  evidence  which  we 
have  endeavored  in  the  foregoing  opinion 
to  prove  inadmissible,  of  sufildent  materiality 
to  amount  to  cause  for  granting  a  new  trlaL 

On  Motion  for  Rehearing. 

PER  CURIAM.  The  motion  for  a  new 
trial  contained  103  grounds.  To  have  dis- 
cussed each  of  them  separately  would  have 
unduly  prolonged  an  opinion  already  neces- 
sarily of  considerable  length.  So,  likewise,  to 
deal  with  each  of  the  grounds  of  the  applica- 
tion for  a  rehearing  in  detail  would  serve 
no  useful  purpose.  Sufilce  it  to  say  that  the 
matters  set  out  in  the  motion  for  a  rehearing 


were  not  overlooked  in  making  the  dedsioii* 
but  were  carefully  considered  and  passed 
upon,  though  not  all  of  them  were  discussed 
at  length.  While  the  difference  of  optnion 
among  the  members  of  the  court  as  to  certain 
questions,  which  appears  from  the  opinion 
and  the  dissenting  opinion  filed,  still  exists, 
the  court  is  unanimous  in  overruling  the  ap- 
plication for  a  rehearing. 
Motion  overruled. 

■"""■^       a41  Oa.  S4S) 

CENTRAL  OF  GEORGIA  KT.  CO.  t. 

STEPHENS. 
STEPHENS  V.  CENTRAL  OF  GEORGIA. 

RY.  CO. 

(Supreme  Court  of  Georgia.    Feh.  19,  1914.) 
(8yUahu9  hy  the  Court.) 

1.  CaBBIERS    (I    20*)~ACTIO]ff   FOB   PftNAI^TT — 

DiBEcnoN  OF  Vebdict. 

Tiie  allegations  of  the  petition  set  out  a 
cause  of  action;  and,  the  uncoDtradicted  evi- 
dence being  in  support  thereof,  the  trial  court 
did  not  err  in  directing  a  verdict  for  the  tdain- 
tiff. 

[Ed.    Note. — For   other   cases,    see    Carriers, 
Cent  Dig.  fi  33-49, 133,  927 ;  Dec  Dig.  f  29.  •] 

2.  Evidbnce  (§  151*)— Intent  ob  Purpose. 

The  evidence  excluded  by  the  court,  aa  aet 
out  in  the  secoDd  divisioui  of  the  opinion,  was 
immaterialt  and  waa  properly  rejected. 

[Ed.   Note. — For   other   cases,   see    £}videnoe. 
Cent  Dig.  §  440 ;   Dec.  Dig.  i  151.*] 

3.  Appeai.  and  Ebbob  (S  1050*>-CABBrEBS  (f 
20*)— Penalties—Habmubsb  Ebbob— Aduis- 

SION  OF  EvinENCE. 

A  rule  of  the  Railroad  CommiSBion  of  tbe 
state,  which  provides  that  "all  special  rates 
made  by  any  company  for  any  service  to  be 
rendered  shall  first  be  submitted  to  and  ap-- 
proved  by  the  Commission  before  being  put  into 
effect,*'  was  not  admissible  in  evidence  on  the 
trial  of  a  case  against  a  railroad  company  for 
the  recovery  of  a  penalty  alleged  to  have  been 
incurred,  under  section  2752  et  seq.  of  the  Civil 
Code  of  1910,  by  reason  of  the  collection  of  a 
rate  in  excess  of  that  prescribed  by  the  Railroad 
Commission ;  it  not  appearing  that  the  rule  was 
applicable,  or  in  effect  at  the  time  of  the  trial. 
But  even  if  such  rule  is  immaterial  on  the  trial 
of  such  a  case,  its  introduction  will  not  work  a 
reversal  under  the  facts  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   §§    1068,   1069,  415^-4157. 


4166;'  Dec.  Dig.  J  1050;*   tarriers.  Cent.  DigJ 
33-49,  133,  927;   Dec  Dig.  §  20.*] 


Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  S.  T.  Stephens  against  the  Cen- 
tral of  Georgia  Railway  Company,  for  statu- 
tory penalty.  Judgment  for  plaintiff  on  di- 
rected verdict,  and  defendant  brings  error, 
and  plaintiff  files  cross-bill.  Affirmed  on  main 
bill  of  exceptions  and  cross-bill  dismissed. 

Hall  &  Cleveland,  of  Griffin,  J.  E.  Hall,  of 
Macon,  and  R.  D.  Jackson,  of  CarroUton,  for 
plaintiff  in  error.  Watkins  &  Latimer,  of 
Atlanta,  and  S.  Holderness,  of  CarroUton,  for 
defendant  in  error. 

HILL,  J.  [1]  1.  Stephens  brought  his  suit 
against  the  Central  of  Georgia  Railway  Com- 


*For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dis.  Key-No.  Series  ft  Rep'r  Ind 
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pany  to  recover  the  penalty  provided  by  sec- 
tion 2755  of  the  Civil  Code  of  1910.  This 
court,  when  the  case  was  here  before,  held 
that  the  petition  set  out  a  cause  of  action. 
Stephens  v.  Central  of  Ga.  Ry.  Co.,  138  Ga. 
625,  75  S.  E.  1041,  42  L.  R.  A.  (N.  S.)  541, 
Ann.  Cas.  1913E,  609,  where  all  of  the  mate- 
rial allegations  of  the  petition  are  set  out 
On  the  last  trial  of  the  case  the  presiding 
Judge,  under  the  evidence,  directed  a  verdict 
in  favor  of  the  plaintiff.  To  this  ruling  the 
plaintiff  in  error  filed  Its  bill  of  exceptions. 
The  evidence  was  in  substantial  accord  with 
the  allegations  as  laid  In  the  petition;  and, 
no  evidence  being  offered  by  the  defendant, 
the  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff. 

[2]  2.  Complaint  is  made  that  the  trial 
judge  ruled  out  as  Immaterial,  on  cross-ex- 
amination, the  following  question  asked  one 
of  the  plaintlfTs  witnesses,  and  his  answer, 
to  wit:  *'What  do  you  think  would  be  a  rea- 
sonable rate  to  transport  across  the  city  of 
Newnan,  three-fourths  of  a  mile,  from  the 
Central  of  Georgia  depot  to  the  Atlanta  & 
West  Point  depot,  150  pounds  of  baggage?" 
It  is  Insisted  that  the  ticket  purchased  by 
the  plaintiff  Included  the  rate  fixed  by  the 
Railroad  Commission,  plus  15  cents,  not  spe- 
dflcally  fixed  by  the  Commission,  but  which 
was  a  reasonable  charge  for  the  transporta- 
tion of  passenger's  baggage  from  the  depot 
of  the  defendant  company  to  the  depot  of 
its  connection,  the  Atlanta  &  West  Point 
Railroad,  the  distance  between  the  two  de- 
pots being  about  three-fourths  of  a  mile.  The 
record  shows  that  there  is  actual  physical 
connection  between  the  defendant  railroad 
and  Its  connection,  the  Atlanta  &  West  Point 
Railroad,  and  that  passengers  on  the  one 
road  can  change  cars  and  board  the  other  at 
the  junction  point.  The  purpose  of  the  evi- 
dence, it  is  argued,  was  to  show  that,  Inas- 
much as  a  first-class  passenger  has  the  right 
to  have  transported  and  checked  through 
from  the  point  of  origin  to  the  point  of 
destination  150  pounds  of  baggage,  and  as  the 
plaintiff's  testimony  showed  that  for  a  ticket 
from  Whitesburg  to  Atlanta  via  Newnan, 
over  the  Central  of  Georgia  Railway  and 
the  Atlanta  &  West  Point  Railroad,  there  was 
made  and  collected,  at  the  time  plaintiff 
bought  his  ticket  at  the  initial  point,  an 
excess  charge  of  15  cents,  the  defendant  com- 
pany had  the  right  to  make  this  proof  In  ex- 
planation of  why  the  15  cents  extra  charge 
was  added  to  the  sum  of  the  two  locals.  We 
think  the  court  properly  excluded  the  evi- 
dence as  immaterial.  Regardless  of  why  the 
defendant  company  had  added  this  extra 
charge  of  15  cents,  if  it  was  in  excess  of  the 
rate  provided  by  the  Railroad  Commission, 
and  was  without  the  approval  of  the  Com- 
mission, it  was  an  unlawful  rate,  and  any 
evidence  in  explanation  of  why  It  was  added 
to  the  prescribed  rate  was  ImmateriaL  The 
evidence  as  to  the  maximum  rate  fixed  by 
the  Railroad  Commission  between  the  initial 


point  and  the  point  of  destination  of  the  pas- 
senger showing  that  the  correct  rate  was  15 
cents  less  than  that  charged,  any  evidence 
tending  to  show  why  It  was  charged  was 
properly  excluded. 

[3]  3.  Exception  is  taken  to  the  ruling  of 
the  trial  judge  In  allowing  the  plaintiff  to 
put  In  evidence  on  the  trial,  over  objection  of 
defendant's  counsel,  rule  5  of  the  Railroad 
Commission,  as  shown  by  the  report  of  the 
Railroad  Commission,  which  was  produced  in 
court,  dated  1910,  and  accompanied  by  a  com- 
munication from  the  Railroad  Commission  to 
the  Grovemor  of  the  state,  dated  AprU  1, 1911. 
The  rule  objected  to  was  as  follows:  "All 
special  rates  made  by  any  company  for  any 
service  to  be  rendered  shall  first  be  submitted 
to  and  approved  by  the  Commission  before 
being  put  Into  effect."  It  Is  contended  that 
it  was  not  shown  that  the  rule  was  In  effect 
on  March  6,  1910,  the  date  of  the  transaction 
in  question,  and,  further,  that  the  rule  was 
applicable  only  to  a  suit  for  the  violation  of 
a  rule  or  an  order  of  the  Railroad  Commis- 
sion, and  not  to  a  suit  to  recover  the  penalty 
prescribed  by  section  2752  et  seq.  of  the  Civil 
Code.  The  evidence  showed  that  the  passen- 
ger rates  prescribed  by  the  Commission,  in 
effect  at  the  time  of  the  purchase  of  the  ticket 
in  March,  1910,  were  2i^  cents  per  mile  over 
the  Central  of  Georgia  Railway  and  2  cents 
per  mile  over  the  Atlanta  &  West  Point 
Railroad.  There  is  no  contention  that  the  de- 
fendant company  did  not  sell  the  ticket  at 
a  price  in  excess  of  the  rate  fixed  by  the 
Railroad  Commission  of  the  state;  but  the 
defendant  seeks  to  justify  itself  on  the  ground 
that  the  excess  rate  was  a  reasonable  charge 
for  the  services  performed — transferring  bag- 
gage of  its  passenger  from  its  depot  across 
the  town  of  Newnan  to  the  point  of  its  con- 
nection, the  Atlanta  &  West  Point  Railroad. 
Regardless  of  whether  the  rule  objected  to 
was  proved  to  be  of  force  on  March  6,  1910, 
and  introduced  in  evidence,  the  defendant 
company  would  be  liable  for  the  penalty  Im- 
posed by  the  statute.  If  the  rate  collected  by 
It  was-  In  excess  of  that  prescribed  by  the 
Railroad  Commission.  Stephens  v.  Central 
Ry.  Co.,  supra. 

The  record  and  evidence  disclose  the  fact 
that  the  tracks  of  the  two  connecting  rail- 
roads cross  each  other  at  right  angles  with- 
in the  town  of  Newnan,  with  a  "T"  track 
connecting  the  two  roads,  and  that  the  pas- 
senger trains  of  each  road  stop  at  this  junc- 
tion point,  where  passengers  could  transfer 
from  the  passenger  cars  of  one  road  to  the 
other.  There  was  no  union  depot  at  the 
junction  point  of  the  two  roads  at  the  date 
of  bringing  the  present  suit,  but  there  was  a 
little  shed,  and  the  plaintiff  had  previously 
transferred  there  from  the  cars  of  the  one 
road  to  the  cars  of  the  other.  The  depots  of 
the  two  roads  at  the  date  of  the  purchase  of 
the  ticket  by  the  plaintiff  in  the  Instant  case 
were  about  a  quarter  of  a  mile  each  from 
the  junction  point  of  the  two  roads.    Passen- 
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gers  conld  either  go  to  the  junction  point  on 
defendant's  road,  get  off,  and  wait  for  the 
train  on  the  Atlanta  &  West  Point  road,  or 
else  get  off  at  the  defendant's  depot  and  go 
across  town  to  the  depot  of  the  Atlanta  & 
West  Point  Railroad  and  take  passage  on  the 
latter  road  there.  That  is  what  the  plaintiff 
did  in  this  case.  The  defendant  rendered 
the  plaintiff  no  service  whatever  in  trans- 
porting him  or  his  baggage  from  one  depot 
to  the  other.  The  defendant  had  added  16 
cents  to  the  price  of  the  ticket  the  plaintiff 
purchased  of  the  defendant,  over  the  protest 
of  the  plaintiff,  for  the  alleged  purpose  of 
transferring  his  baggage  from  the  depot  of 
the  defendant  to  the  depot  of  the  Atlanta  & 
West  Point  Railroad.  But  the  evidence  dis- 
closes the  fact  that  the  plaintiff  had  no  bag- 
gage to  transfer,  except  a  small  hand  satchel 
which  he  carried  himself.  ABSuming  that 
the  plaintiff  had  baggage  which  was  trans- 
ported by  dray  from  the  depot  of  the  one 
company  to  the  depot  of  the  other,  the  un- 
contradicted evidence  was  that  the  rate  fixed 
by  the  Railroad  Commission  for  passenger 
tickets  over  the  two  roads  was  2^  cents  on 
the  Central  of  Georgia  Railway  and  2  cents 
on  the  Atlanta  &  West  Point  Railroad,  which 
included  the  transportation  of  150  pounds  of 
baggage.  The  two  roads  being  connecting 
roads,  therefore,  and  the  rate  for  transporta- 
tion of  passengers  and  their  baggage  being 
fixed,  the  carrier  could  not  charge  a  higher 
rate  without  the  permission  of  the  Commla- 
sion.  The  defendant  company  could  trans- 
fer the  baggage,  if  there  was  any,  at  the 
Junction  point,  or,  if  it  preferred,  could  send 
it  across  town  to  the  other  depot;  but  if  it 
chose  the  latter  course^  it  could  not  charge 
a  rate  higher  than  that  fixed  by  the  Railroad 
Commission  for  the  transportation  of  pas- 
sengers and  baggage  on  those  roads.  And 
it  follows  that  if  the  defendant  company 
charged  a  higher  rate,  it  is  subject  to  the 
penalty  fixed  by  the  statute;  and,  though 
the  evidence  admitted  over  objection  be  ir- 
relevant, it  will  not  cause  a  new  trial  under 
the  fiicts  of  this  case. 

Judgment  on  main  bill  of  exceptions  affirm- 
ed. Cross-bill  dismissed.  All  the  Justices 
concur. 

(141  Ga.  381) 

CASSIDY  V.  WILEY,  Ordinary. 
(Supreme  Court  of  Georgia.     Feb.  18,  1914.) 

{8yllahu9  hy  the  Court.) 

1.  intoxioatino  liquors  ({  58*)— liobn8b8— 
Disqualification  of  Applicant. 

Where  a  person  operating  a  place  of  busi- 
ness under  a  license  authorizing  toe  sale  by  re- 
tail of  drinks  in  imitation  of  or  intended  as  a 
substitate  for  beer,  ale,  wine,  whisky,  or  other 
alcoholic,  spirituous,  or  malt  liquors,  under  Civ. 
Code  19l0,  §  1765,  was  convicted  of  unlawfully 
keepin|[  on  hand  at  bis  place  of  business  alcohol- 
ic, spintttous,  malt,  and  intoxicating  liquors,  un- 
der Penal  Ck>de  1910,  S  426,  and  it  was  con- 
ceded that  the  place  of  business  so  referred  to 


was  that  where  he  conducted  business  under 
the  license  above  mentioned,  ipso  fiicto,  under 
Civil  Code  1910,  I  1769,  he  becBime  disqualified 
from  holding  another  similar  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §S  68,  71,  72 ;   Dec  Dig.  | 

2.  INTOZIGATIRO  LiQUOBS  (|  58*)— LlGBHSCS— 

Disqualification  of  Applicant. 

Under  such  circumstances,  there  was  no 
breach  of  duty  on  the  part  of  the  ordinary  in 
refusing  to  issue  to  such  person  a  new  license  to 
conduct  the  same  business,  and  there  was  no 
error  on  the  part  of  the  superior  court  in  refus- 
ing to  compel  him  to  do  so  by  writ  of  manda- 
mus. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  58,  71,  72;  Dec  Dig.  i 
58.*] 

3.  Constitutional  Law  (|  275*)— Intoxicat- 
ing LiQUOBS  (8  16*)— Dub  Pbocbss— Appli- 
cant fob  Licbnsb— Disqualification. 
The  provision  of  Civil  Code  1910,  f  1769. 
in  regard  to  disaualifying  one  who  has  violated 
the  prohibition  law  under  color  of  bis  license 
to  sell  what  is  commonly  called  '^ear  beer" 
from  holding  another  license  to  conduct  tiiat 
business,  as  applied  to  one  who  has  been  con- 
victed oi  keepina  spirituous,  malt,  and  intoxicat- 
ing liquors  at  nis  place  of  business,  ii  not  in 
conflict  with  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  as  depriving 
the  applicant  for  the  license  of  liberty  or  prop- 
er^ without  due  process  of  law,  nor  is  it  vio- 
lative of  the  clause  of  the  state  Constitution 
containing  a  similar  provision. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  M  830,  835,  839,  843-846; 
Dec.  Dig.  I  275  ;*  Intoxicating  Liquors,  Cent. 
Dig.  ii  17,  18;  Dec  Dig.  i  15>1 

Brror  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Mandamus  by  S.  D.  Cassidy  against  C  M. 
Wiley,  Ordinary,  to  compel  Issuance  of  a 
license.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

S.  D.  Cassidy  filed  a  petition  for  manda- 
mus against  C.  M.  Wiley,  ordinary  of  Bibb 
county,  to  compel  the  respondent  to  issue  to 
him  a  license  to  conduct  the  business  of  sell- 
ing a  commodity  in  imitation  of  or  Intended 
as  a  substitute  for  beer,  under  Civil  Code 
1910,  is  1763,  1765.  The  court  granted  a  rule 
nisi,  and  upon  the  final  hearing  the  case  was 
submitted  to  the  Judge  upon  an  agreed  state- 
ment of  facts,  which  was  in  substance  as  fol- 
lows: On  November  11,  1913,  the  plalntifr  , 
applied  to  the  ordinary  for  a  license  for  that 
year  to  engage  in  the  sale  of  a  commodity  in 
imitation  of  or  intended  as  a  substitute  for 
beer.  The  ordinary  asked  the  plalntUf  if  he 
had  been  convicted  for  a  violation  of  the 
prohibition  law  since  Its  passage  in  1908,  and 
the  plaintiff  admitted  that  he  was  so  con- 
victed in  June,  1911.  Thereupon  the  ordi- 
nary refused  to  issue  to  him  a  license,  on'the 
ground  that  section  1769  of  the  Code  prohibit- 
ed the  plaintiff  from  obtaining  a  license.  In 
the  year  1911  the  plaintiff  was  engaged  in  the 
business  of  the  sale  of  a  beverage  or  drink 
in  imitation  of  or  Intended  as  a  substitute  for 
beer,  under  a  license  by  the  state;  this  li> 
cense  being  granted  to  him  on  January  3,. 


•For  other  eases  soo  some  topic  snd  section  NUMBBR  la  Doo.  Dig.  A  Am.  Dig.  Koy-No.  Borios  *  IUp*r  ladoxa* 
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1911,  as  a  retailer  of  "neap*  beer."  On  July 
3,  1911,  the  plaintiff  was  convicted  on  an  in- 
dictment charging  him  with  a  misdemeanor, 
in  that  on  the  5th  day  of  May,  1911,  in  Bibb 
county,  Ga.,  he  did  then  and  there  unlawfully 
keep  on  hand  at  his  place  of  business  alcohol- 
ic, spirituous,  malt,  and  intoxicating  liquors. 
The  unlawful  keeping  on  hand,  for  which  the 
plaintiff  was  convicted,  occurred  during  the 
year  1911  at  the  plaintiff*s  place  of  business, 
where  he  held  the  "near  beer"  license  above 
referred  to,  and  while  he  was  operating  his 
place  of  business  under  that  license.  In  addi- 
tion to  the  agreed  statement  of  facts,  an  af- 
fidavit of  the  petitioner  was  introduced, 
which  in  substance  was  as  follows:  In  June, 
1911,  he  was  engaged  in  the  business  of  the 
sale  of  a  commodity  or  a  l)everage  in  imita- 
tion of  or  a  substitute  for  beer,  and  was  oper- 
ating a  place  of  business  in  the  city  of  Ma- 
con, under  and  by  virtue  of  a  license  issued 
to  him  by  the  ordinary  of  the  county  of  Bibb 
and  a  license  issued  to  him  by  the  mayor  and 
council  of  the  city  of  Macon.  While  thus 
engaged  he  kept  on  hand  at  his  place  of  busi- 
ness certain  intoxicating  beverages ;  but  they 
were  not  kept  by  him  under  color  of  the  li- 
cense granted  to  him  for  the  sale  of  a  commod- 
ity or  a  beverage  in  imitation  of  or  substi- 
tute for  beer,  but  they  were  kept  at  his  place 
of  business  in  violation  of  law.  The  court 
denied  the  mandamus  absolute,  and  the  peti- 
tioner excepted. 

Jesse  Harris,  of  Macon,  for  plaintiff  in  er- 
ror. Feagin  &  Hancock,  of  Macon,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,2]  1,2.  The  present  case  arises 
under  an  application  for  a  mandamus  abso- 
lute to  compel  the  ordinary  to  issue  a  license 
authorizing  the  petitioner  to  sell  what  is  com- 
monly known  as  "near  beer."  It  has  been 
held  by  this  court  several  times  that,  in  order 
to  entitie  one  to  the  writ  of  mandamus,  it 
must  appear  that  he  has  a  clear  legal  right 
to  have  a  particular  act  performed,  the  doing 
of  which  he  seeks  to  have  enforced.  Adkins 
V.  Bennett,  138  Ga.  118  (1),  74  S.  D.  888. 

Civil  Code  1910,  $  1769,  reads  as  follows: 
''Any  person  who  shall  sell,  or  furnish,  keep, 
or  fi^ve  away,  under  color  of  the  license  here- 
in required,  any  liquor,  drink,  or  beverage 
prohibited  by  law  shall,  in  addition  to  any 
penalty  which  he  may  otherwise  be  liable  to, 
forfeit  said  license  and  be  forever  disquali- 
fied from  holding  any  such  license  or  being 
in  the  employment  of  any  person  holding 
such  license;  and  any  person  holding  such 
license  who  shall  knowingly  employ  any  per- 
son so  disqualified  shall  forfeit  his  license 
and  be  in  Uke  manner  disqualified."  In  Cas- 
flidy  V.  Howard,  140  Ga.  844,  80  S.  B.  1,  it 
was  held  that,  in  an  equitable  proceeding  to 
al>ate  and  enjoin  a  ''blind  tiger"  under  the 
provisions  of  Civil  Code  1910,  §  5335  et  seq., 
^n  the  hearing  of  the  application  for  an  in- 


terlocutory injunction,  the  defendant  could 
not  be  adjudged  to  be  disqualified  from  doing 
business  under  a  "hear  beer"  license  held  by 
him,  from  ever  doing  business  under  any 
such  a  license,  and  from  being  employed  by 
another  engaged  in  business  under  such  a  li- 
cense, and  that,  in  such  a  proceeding,  he 
could  not  be  enjoined  from  so  doing.  It  was 
said  in  the  opinion  that  the  expression,  *ln 
addition  to  any  penalty  which  he  may  other- 
wise be  liable  to,"  he  shall  forfeit  his  license, 
etc,  was  inapplicable  to  the  equitable  pro- 
ceeding provided  by  the  statute  for  the 
abatement  of  a  "blind  tiger,"  but  constituted 
an  additional  penalty  upon  such  person,  if 
convicted  of  a  violation  of  the  general  prohi- 
bition law.  This  decision,  however,  did 
not  hold  that  the  indictment  for  a  violation 
of  the  prohibition  law  must  allege,  and  the 
evidence  prove,  that  the  violation  was  under 
color  of  the  license  held  by  the  defendant, 
and  that  the  Judge  in  trying  the  criminal 
case  had  to  include  in  his  sentence  a  declara- 
tion of  disqualification.  The  law  does  not  so 
provide^  but  expressly  declares  that,  in  addi- 
tion to  any  penalty  to  which  he  may  other- 
wise be  liable^  he  shall  forfeit  his  license, 
and  be  forever  disqualified  from  holding  any 
such  license.  The  language  of  this  act  makes 
it  self -operative.  By  the  Penal  Code  1910,  | 
426,  the  sale,  bartering,  giving  away  to  in- 
duce trade,  or  keeping  or  furnishing,  or  man- 
ufacturing, or  keeping  on  hand  at  a  place  of 
business  of  any  alcoholic,  spirituous,  malt,  or* 
intoxicating  liquors  is  declared  to  be  a  mis- 
demeanor. For  a  violation  of  this  law,  an 
offender  is  subject  to  fine  or  imprisonment, 
or  both.  If  a  person  holding  a  "near  beer" 
license,  under  color  of  it,  violates  the  law 
Just  mentioned,  and  is  convicted  of  such  vio- 
lation, he  is  subject  to  fine  or  imprisonment ; 
but  tn  addition  the  Civil  Code  1910,  i  1709, 
declares  him  to  be  disqualified  from  there- 
after engaging  in  that  character  of  business. 
Ipso  facto  upon  conviction  he  becomes  dis- 
qualified, and  it  requires  no  Judgment  of 
disqualification  to  make  him  so.  It  is  the 
law,  not  a  Judgment  announcing  it,  which 
works  the  cUsqualiflcation.  It  is  suggested 
that  he  should  be  indicted  for  violating  the 
prohibition  law  "under  color  of  the  license," 
and  should  be  tried  and  convicted  therefor, 
and  sentenced  accordingly.  The  difficulty 
about  this  suggestion  is  that  there  is  no 
such  distinct  criminal  offense  as  violating  the 
prohibition  law  under  color  of  a  license.  Sec- 
tion 426  of  the  Penal  Code  creates  no  such 
offense  different  from  any  other  violation  of 
the  law,  and  section  1769  of  the  CivU  Code 
does  not  undertake  to  create  a  new  criminal 
offense,  but  simply  to  provide  for  a  disquaU- 
flcation  arising  from  a  conviction  under  the 
"other  law.  If  an  indictment  should  under- 
take to  describe  a  different  offense  from  that 
provided  in  the  statute,  either  it  might  be 
demurrable,  or  the  superadded  words  might 
be  surplusage.    But  no  new  offense  can  be 
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created  by  the  courts  by  tacking  a  civil  stat- 
ute onto  a  criminal  one. 

There  are  two  classes  of  forfeitures,  dis- 
qualifications, or  the  like.  In  one  class  they 
are  made  a  part  of  the  penal  statute,  enter 
into  the  trial  of  the  criminal  case,  and  are 
declared  as  a  part  of  the  sentence  pronounc- 
ed by  the  court  in  that  case.  In  the  other 
they  do  not  form  any  part  of  the  trial  or 
sentence  in  the  criminal  case;  but  the  for- 
feiture or  disqualification  is  declared  by  the 
statute  itself  upon  the  happening  of  some 
event,  such  as  a  conviction  under  the  penal 
law,  or  a  Judgment  imposing  the  usual  pen- 
alty under  that  law.  Under  the  first  class 
of  statutes  mentioned,  a  Judgment  of  for- 
feiture or  disqualification  is  necessary.  Un- 
der the  latter,  no  Judgment  declaring  a  for- 
feiture is  essential;  but  from  the  existence 
of  certain  facts  the  law  declares  a  certain 
result  Both  classes  of  statutes  have  been 
recognized  as  legal  in  this  state.  In  Newman 
V.  State,  101  Ga.  537,  28  S.  E.  1005,  the  stat> 
ute  under  consideration  declared  that,  "if 
any  vendor  of  intoxicating  liquors  shall  be 
convicted  of  the  violation  of  any  law  control- 
ling or  regulating  the  Uquor  traffic,  it  shall 
be  a  part  of  the  sentence  that  his  license 
shall  be  forfeited,  and  that  he  shall  be  dis- 
qualified from  selling  any  form  of  intoxicat- 
ing liquors  for  the  term  of  one  year  from 
the  date  of  the  sentence  in  his  own  name  or 
right  as  agent  or  otherwise,  and,  if  he  shall 
sell,  or  become  in  any  way  interested  in  the 
sale  of,  such  liquors  after  his  license  has 
been  revoked,  he  shall  be  guilty  of  a  misde- 
meanor." Here  the  revocation  of  the  license 
and  disqualification  were  distinctly  made  a 
part  of  the  sentence  to  be  imposed  by  the 
trial  Judge,  and  it  only  became  a  misdemean- 
or for  the  defendant  to  sell  Uquor  after  such 
a  revocation  was  made.  It  was  accordingly 
held  that,  as  the  Judgment  must  follow  the 
pleadings,  the  indictment  or  presentment 
should  charge  that  the  defendant  was  a  li- 
censed dealer.  On  the  other  hand,  in  Spray- 
berry  V.  City  of  Atlanta,  87  Ga.  120, 13  S.  B. 
107,  a  municipal  ordinance,  enacted  under 
charter  authority,  provided  that  "the  convic- 
tion in  a  state  court  of  any  person  licensed 
to  retail  spirituous  or  malt  liquors,  for  the 
violation  of  the  state  statute  in  relation  to 
the  sale  of  ardent  spirits  to  a  minor  or  a 
person  already  intoxicated,  or  the  conviction 
of  a  retailer  before  the  recorder's  court  for 
the  violation  of  any  of  the  provisions  of  this 
ordinance,  shall  work  an  immediate  revoca- 
tion of  the  license  of  such  person;  and  for 
any  further  exercise  of  the  privilege  granted 
by  such  license  he  shall  be  punished  as  one 
retailing  without  license."  Evidently  it  was 
not  necessary,  under  an  indictment  in  the 
state  court  or  the  summons  in  the  recorder's 
court,  for  a  Judgment  of  forfeiture  of  the 
municipal  license  to  be  declared.  There  was 
no  provision  of  law  for  any  such  declaration. 
But,  upon  a  Judgment  of  conviction,  the  law 
itself  provided  for  the  forfeiture.    In  deliv- 


ering the  opinion,  Mr.  Justice  Simmons  said 
(87  Ga.  124,  13  S.  B.  IdS):  "And  we  think 
they  can  also  impose  a  condition  that,  upon 
his  conviction  of  a  violation  of  a  state  law 
or  of  a  city  ordinance  regulating  the  sale  of 
liquors,  his  license  shall  be  ipso  facto  re- 
voked." In  Oassidy  v.  Mayor  and  Council  of 
Macon,  133  Ga.  689,  66  S.  E.  941,  the  ordi- 
nance involved  provided  that  the  conviction 
of  the  holder  of  a  '*near  beer^'  license  ot  a 
violation  of  the  municipal  ordinance  proliib- 
iting  the  having  or  keeping  of  intoxicating 
liquors  in  the  city  for  the  purpose  of  illegal 
sale  should  work  an  immediate  cancellation, 
revocation,  and  forfeiture  of  such  license. 
There  was  no  provision  in  the  ordinance  re- 
quiring the  recorder  to  declare  a  forfeiture, 
and  it  appears  from  the  record  on  file  tbat 
the  Judgment  of  the  recorder  did  not  contain 
any  such  declaration.  A  resolution  was  in- 
troduced before  the  municipal  council  to  de- 
clare a  revocation  and  cancellation  of  tbe 
license,  and  the  person  to  whom  it  had  been 
granted  filed  an  equitable  petition  to  enjoin 
the  municipality  from  Interfering  with  liis 
business.  If  it  had  been  necessary  to  have  a 
Judgment  of  forfeiture,  the  introduction  be- 
fore the  municipal  council  of  an  ex  parte  res- 
olution would  not  have  answered.  This  court 
gave  it  no  effect  in  considering  the  case,  bnt 
upheld  the  ordinance  providing  for  a  revoca- 
tion or  forfeiture  ipso  facto  upon  conviction. 
The  difference  in  views  of  some  of  the  judges 
who  presided  In  that  case  will  be  mentioned 
later. 

There  are  other  laws  providing  for  certain 
disqualifications  besides  those  in  regard  to 
the  sale  of  liquor  or  "near  beer."  The  Con- 
stitution declares  that  "no  person  who,  after 
the  adoption  of  this  Constitution,  being  a 
resident  of  this  state,  shall  have  been  con- 
victed of  fighting  a  duel  in  this  state,  or  con- 
victed of  sending  or  accepting  a  challenge* 
or  convicted  of  aiding  olr  abetting  such  duel, 
shall  hold  office  in  this  state,  unless  he  shall 
have  been  pardoned;  and  every  such  person 
shall  also  be  subject  to  such  punishment  as 
may  be  prescribed  by  law."  Civil  Code  1910, 
i  6407.  Here  is  a  provision  for  the  Imposi- 
tion of  the  ordinary  punishment  under  tlie 
penal  law,  and  also  for  a  disqualification 
arising  from  a  conviction;  but  it  would  hard- 
ly be  contended  that  the  constitutional  dis- 
qualification would  be  of  no  force  unless  the 
Judge,  in  pronouncing  sentence,  saw  fit  to  in- 
corporate in  it  such  a  provision.  By  the  Civ- 
il Code  1910,  t  35,  it  is  declared  that  certain 
classes  of  persons  shall  not  be  permitted  to 
vote.  One  of  these  classes  includes  *^ose 
who  shall  have  been  convicted  in  any  court 
of  competent  Jurisdiction  of  treason  against 
the  state,  of  embezzlement  of  public  funds, 
malfeasance  in  oflice,  bribery  or  larceny,  or 
of  any  crime  involving  moral  turpitude,  pun- 
ishable by  the  laws  of  this  state  with  im- 
prisonment In  the  penitentiary,  unless  socU 
person  shall  have  been  pardoned."  Here  is 
a  disqualification  resulting  by  statute  from 


<hL) 


OABSIDT  ▼.  WILBT 


1049 


the  fact  of  oonvictloii.  But  no  judge  ever 
thought  of  including  in  every  sentence  pro- 
nounced upon  a  person  so  convicted  that  he 
should  be  disqualified  from  voting,  nor  will 
It  be  contended  that  the  disqualification 
would  be  inoperative  because  it  was  not  de- 
clared by  the  Judge. 

In  the  statute  now  under  consideration 
there  is  no  hint  of  any  requirement  that  ei- 
ther the  indictment  or  accusation  or  sentence 
should  include  any  provision  in  regard  to  dis- 
qualification. Indeed,  there  is  nothing  in 
express  terms  said  about  any  conviction,  but 
only  as  to  the  perpetration  of  certain  acts. 
But,  in  view  of  the  expression  that  under 
such  circumstances  the  person,  "in  addition 
to  any  penalty  which  he  may  otherwise  be 
liable  to,"  shall  forfeit  Ms  license,  and  be 
disqualified  from  holding  another,  this  court, 
in  Gassidy  v.  Howard,  supra,  referred  to  the 
forfeiture  and  disqualification  as  something 
resulting,  in  addition  to  the  imposition  of 
the  usual  penalties,  from  a  conviction. 
While  the  expression  was  used  In  the  opinion 
that  it  was  an  additional  penalty  to  be  im- 
posed upon  such  person  if  convicted,  this  did 
not  mean  that  it  must  be  imposed  by  the 
judge,  but  by  the  law.  To  hold  otherwise 
would  require  this  court  to  construct  by  im- 
plication a  new  and  additional  crime,  or  ele- 
ment of  a  crime,  not  contained  in  the  penal 
statute,  and  to  authorize  the  introduction,  on 
the  trial  of  one  prosecuted  under  the  Penal 
Code,  of  a  new  issue  In  addition  to  the  one 
provided  by  the  penal  statute  itself,  and  to 
do  this  by  the  construction  of  a  distinct  and 
separate  civil  statute.  This  court  has  no 
authority  to  do  any  such  thing.  The  real 
point  determined  in  the  Gassidy  Gase  was 
that  the  statutory  provision  in  regard  to 
abating  or  enjoining  a  "blind  tiger*'  did  not 
include  the  right  to  declare  a  forfeiture  of 
the  license  or  a  disqualification  to  hold  one. 

Without  undertaking  to  give  an  exact  def- 
inition of  the  expression,  "under  color  of  the 
license  herein  required,"  it  is  plain  that  the 
conduct  of  the  petitioner  for  the  writ  of 
mandamus,  which  brought  about  his  convic- 
tion, was  under  color  of  his  license  within 
the  meaning  of  the  statute.  It  was  admitted 
in  the  agreed  statement  of  facts  that  the 
petitioner  was  in  1911  engaged  in  the  busi- 
ness of  selling  a  beverage  or  drink  in  imita- 
tion of  or  intended  as  a  substitute  for  beer, 
under  a  license  granted  by  the  state  for  that 
purpose,  and  that  he  was  convicted  in  the 
city  court  of  Macon  of  unlawfully  keeping  on 
liand  at  his  place  of  business  alcoholic,  spir- 
ituous, malt,  and  intoxicating  liquors;  and 
it  was  further  admitted  that  this  unlawful 
keeping  occurred  at  the  place  of  business  for 
the  operation  of  which  he  held  a  license,  and 
while  he  was  conducting  business  under  such 
license.  His  only  authority  or  color  of  au- 
thority for  conducting  business  at  that  place, 
80  far  as  the  record  shows,  was  by  virtue  of 
his  "near  beer"  licenses.  While  doing  such 
under  su<di  license,  he  violated  the  statute 


by  virtue  of  which  the  license  was  obtained, 
did  an  act  which  was  prohibited  by  it,  and 
was  convicted  for  that  act  under  a  statute 
which  made  it  penal.  To  hold  that  this  was 
not  within  the  terms  of  the  act  in  regard  to 
the  forfeiture  of  the  license  and  the  dis- 
qualification to  obtain  another,  on  the  theory 
that  the  act  was  not  done  under  color  of  his 
license,  would  be  simply  Juggling  with  words. 
The  petitioner  made  an  affidavit  that,  while 
the  facts  above  mentioned  were  true,  he  did 
not  keep  the  liquors  at  his  place  of  business 
under  color  of  his  license,  but  in  violation 
of  the  law.  A  witness  may  sometimes  aid  a 
court  in  ascertaining  the  facts,  or  may  ren- 
der their  ascertainment  difficult  But  the 
law  cannot  be  changed  by  affidavit 

If  the  law  provides  a  disqualification  for 
one  applying  for  a  license  of  this  character, 
and  its  terms  are  applicable  to  the  present 
plaintiff  in  error,  it  follows  as  a  matter  of 
course  that  he  had  no  right  to  compel  the 
ordinary  to  grant  to  him  such  a  license,  and 
that  there  was  no  error  in  refusing  to  grant 
a  mandamus  absolute  to  compel  that  officer 
to  do  so. 

[3]  3.  The  provision  of  the  act  of  1908 
(Acts  Extra  Sess.  1908,  p.  1112)  which  is 
codified  in  the  GlvU  Gode  1910,  (  1769,  was 
attacked  as  unconstitutional.  It  was  con- 
tended that  it  was  violative  of  the  fourteenth 
amendment  of  the  Gonstltution  of  the  United 
States,  "in  that  it  deprived  your  relator  of 
the  right  to  earn  a  livelihood,  which  is  con- 
trary to  the  Gonstltution  of  the  United  States 
and  the  amendments  thereof ;"  and  also  that 
the  refusal  of  the  ordinary  to  issue  the  li- 
cense was  in  violation  of  article  1,  par.  3,  of 
the  Gonstltution  of  the  state,  which  likewise 
declares  that  no  person  shall  be  deprived  of 
life^  liberty,  or  property,  except  by  due  pro- 
cess of  law,  "in  that  it  deprives  your  relator 
of  the  right  to  earn  a  livelihood  in  a  legiti- 
mate occupation."  The  Supreme  Gourt  of  the 
United  States  has  expressly  declared  that 
the  fourteenth  amendment — broad  and  com- 
prehensive as  it  is — was  not  designed  to  In- 
terfere with  the  police  powers  of  the  states. 
Barbier  v.  GonnoUy,  113  U.  S.  27,  5  Sup.  Gt. 
357,  28  L.  Ed.  923.  And  the  same  tribunal 
(referring  to  the  powers  possessed  by  the 
states,  and  those  which  had  been  delegated  to 
the  federal  government)  has  said  that  "all 
those  powers  which  relate  to  merely  munici- 
pal legislation,  or  what  may,  perhaps,  more 
properly  be  called  internal  police,  are  not 
thus  surrendered  or  restrained,  and  that  con- 
sequently, in  relation  to  these,  the  authority 
of  the  state  is  complete,  unqualified,  and 
exclusive."  Gity  of  New  York  v.  Miln,  11 
Pet.  102,  139  (9  L.  Ed.  648)  ;  Black  on  In- 
toxicating Liquors,  |  27.  In  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  820  (25  L.  Ed.  1079),  Mr. 
Justice  Waite  said:  "The  contracts  which 
the  (institution  protects  are  those  that  re- 
late to  property  rights,  not  governmental." 
If  the  license  involved  were  one  to  sell  spirit- 
uous or  malt  liquors*  it  would  be  settled  by 


1060 


SO  BOUTHHASTBRN  BBPOBTBR 


(Ga. 


repeated  adjadlcatloiui  that  aach  a  liceiuse 
would  constitute  nether  a  contract  nor  a 
property  right  in  the  licensee  as  against  the 
licensor,  but  a  mere  p^ mit  to  do  what  would 
otherwiise  be  an  offei^e  against  the  general 
law,  and  that  It  might  be  reToked  or  denied 
without  violating  the  above-mentioned  pro- 
vision of  the  (Constitution  of  the  United 
States  or  that  of  the  state.  Ison  v.  Mayor  ft 
Ck>uncU  of  Griffin,  08  Ga.  623,  25  S.  B.  611 ; 
Plumb  V.  Christie,  108  Ga.  686,  SO  S.  B.  759, 
42  L.  B.  A.  181 ;  Black  on  Intoxicating  Liq- 
uors, §  34;  1  Woollen  &  Thornton,  Intoxicat- 
ing Liquors,  |  124. 

It  is  contended,  however,  that  the  license 
to  sell  a  beverage,  drink,  or  liquor  in  Imita- 
tion of  or  intended  as  a  substitute  for  beer, 
ale,  wine,  whisky,  or  alcoholic,  spirituous, 
or  malt  liquors,  for  which  provision  is  made 
in  the  Civil  Code  1910,  (  1765,  should  not  be 
analogized  to  a  license  to  sell  intoxicating 
liquors,  and  that  traffic  in  such  drinks  should 
not  be  subject  to  police  regulation  like  the 
sale  of  spirituous  or  malt  liquors,  but  should 
rather  be  classified  with  the  ordinary  voca- 
tions of  life  which  advance  human  happi- 
ness, or  with  trade  and  commerce  which  do 
not  produce,  or  have  a  tendency  to  produce, 
immorality,  sulfering,  or  losa  But,  if  one 
desires  to  do  the  business  of  selling  imita- 
tions of  or  substitutes  for  liquor,  he  must  not 
be  surprised  if  the  law  deems  it  necessary 
to  cast  certain  safeguards  around  that  busi- 
ness. These  drinks  have  come  to  be  desig- 
nated by  the  colloquial  term  "near  beer." 
In  Campbell  v.  City  of  Thomasville,  6  Ga. 
App.  212,  64  &  B.  815,  it  was  held  that: 
'*The  selling  of  'near  beer*  is  a  business 
which,  from  its  very  nature,  admits  of  strict 
regulation  under  the  police  power.  It  stands 
legitimately  in  a  different  class  from  the 
business  of  selling  drugs,  soda  water,  and 
similar  liquids.  Begulations  may  be  upheld 
as  applied  to  this  occupation  which  would 
be  arbitrary  and  unreasonable  if  there  were 
an  attempt  to  apply  them  to  other  businesses." 
In  the  opinion  Powell,  J.,  said  (6  Ga.  App. 
228,  64  S.  E.  822):  "The  very  name  'near 
beer*  is  as  suggestive  to  the  guardian  of  the 
police  power  of  a  necessity  for  close  over- 
sight, regulation,  and  control  as  it  is  to  the 
drinking  classes  of  possibilities  which  they 
may  hope  to  find  in  the  beverage.  Its  very 
name,  so  to  speak,  is  a  transcript  of  its  char- 
acter. A  liquor  that  is  'near  beer,*  looks  like 
beer,  smells  like  beer,  tastes  somewhat  like 
beer,  capable  of  cheering,  though  not  of  in- 
ebriating, well  deserves  the  attention  of 
those  whose  duty  it  is  to  protect  the  health, 
peace,  and  good  order  of  the  community. 
The  argument  that,  since  'near  beer*  is  not 
an  intoxicating  liquor,  dealers  in  it  should 
stand  on  the  same  footing  as  dealers  in  soda 
water  and  other  similar  beverages  well  com- 
ports with  the  zeal  and  partizanship  which 
is  to  be  expected  of  counsel  in  the  case;  but 
we  would  stultify  ourselves  if  we  did  not 
recognize  an  essential  distinction  and  a  well- 


mailed  difference  between  the  two  dasses.** 
In  Cassidy  v.  Macon,  suimu  this  court  rec- 
ognized that  the  temptationa  to  which  pa- 
sons  engaged  in  selling  "near  beer"  may  be 
subjected  to  violate  the  prohibition  law,  and 
the  peculiar  facilities  which  such  a  business 
aCTorded  to  unscrupulous  persons  engaged 
therein  for  such  violation,  vrlth  injurious 
consequences  to  the  peace,  good  order,  and 
security  of  the  community,  furnished  a  prop- 
er  basis  for  police  regulation  of  the  business. 
Mr.  Justice  Atkinson  and  the  writer  of  the 
present  opinion  dissented  in  that  case.  They 
did  not  dissent  to  the  view  above  expressed 
in  regard  to  what  is  called  "near  beer,"  but 
to  going  further  and  holding  that  a  separate 
license  held  by  the  same  person  for  the  sale 
of  "soft  drinks,"  such  as  soda  water  and  the 
like,  fell  within  the  same  category,  and  that 
such  license  could  also  be  revoked,  because 
imder  his  "near  beer''  license  the  holder  of 
both  violated  the' law.  There  may  also  have 
been  some  doubt  as  to  the  extent  of  the 
charter  power  there  involved.  The  right  to 
exercise  police  control  over  the  sale  of  what 
is  commonly  known  as  "near  beer"  was  also 
recognized  in  Manor  v.  City  of  BaUibridge, 
186  Ga.  777,  71  S.  E.  1101. 

While,  at  the  tUne  of  the  passage  of  the 
act  of  1008,  an  extensive  change  was  being 
made  in  the  method  of  dealing  with  the  peni- 
tentiary convicts,  and  the  obtaining  of  rev- 
enue in  connection  therewith  was  an  import- 
ant consideration  in  the  passage  of  that  act, 
it  cannot  be  denied  that  it  recognized  the 
nature  of  the  business  which  was  being  li- 
censed, and  made  police  regulations  and  re- 
strictions hi  regard  to  it  The  act  has  since 
been  codified  in  the  Code  of  1010  in  section 
1763  et  seq.,  and  that  Code  has  been  adopted 
by  the  Legislature.  In  it  the  provision  now 
under  consideration  appears  in  section  1760. 
If  there  was  ever  any  question  as  to  whether 
that  section  might  have  been  objectionable 
as  a  part  of  the  original  act,  it  has  now  been 
adopted  as  a  part  of  the  Code.  Central  of 
Georgia  By.  Co.  v.  State,  104  Ga.  831,  31  S. 
E.  531,  42  L.  B.  A.  5ia  In  Carswell  v. 
Wright,  183  Ga.  714,  66  S.  E.  005,  the  provl 
sion  under  consideration,  which  constituted 
the  eighth  section  of  the  act,  was  not  held  to 
be  unconstitutional;  but  it  was  merely  said 
that,  even  if  it  were  unconstitutional,  that 
would  not  destroy  the  entire  act 

It  has  been  said  that:  "The  fourteenth 
amendment  forbids  the  states  to  make  or 
enforce  any  law  which  shall  'abridge  the 
privileges  or  Immunities  of  citizens  of  the 
United  States.'  But  the  right  to  sell  in- 
toxicating liquors  is  not  one  of  the  privileges 
or  immunities  here  contemplated."  Black 
on  Intoxicating  liquors,  |  86.  And  likewise 
we  do  not  think  that  the  right  to  sell  things 
in  imitation  of  or  intended  as  a  substitute 
for  spirituous  or  malt  liquors,  in  a  state 
which  prohibits  the  sale  of  intoxicating  liq- 
uors, is  one  of  the  privileges  or  immunities 
of  citizens  of  the  United  States  which  cannot 
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be  dealt  with  or  abridged  under  the  police 
power  of  the  state. 

Judgmoit  affirmed.  All  the  Justices  con- 
cur. 

(13  Ga.  App.  887) 

SMITH  T.  JOHNSON.     (No.  1830.) 

(Court  of  Appeals  of  Georgia.) 
(8yllahi9s  hy  the  Court,) 

1.   EIXKCTJTIOW     ((     194*)— CUOMS     OW     THIBD 

Persons— Evidence. 

The  evidence  that  a  portion  of  the  person- 
alty levied  on  as  the  property  of  the  defendant 
in  fi.  fa.  was  in  fact  the  property  of  the  claim- 
ant being  undisputed,  a  verdict  finding  all  the 
property  subject  to  the  fi.  fa.  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Ehcecution, 
Cent.  Dig.  §i  571-574;    Dec.  Dig.  {  104.*] 

2.  Evidence  (|  121*)— Res  Gestjs. 

In  any  case,  where  the  doing  of  a  particu- 
lar act  is  relevant  to  the  issue,  the  sayings  of 
the  actor  coincident  with  the  act,  or  so  nearly 
connected  therewith  in  time  as  to  be  free  from 
the  suspicion  of  device  or  afterthought,  are  ad- 
missible in  explanation,  not  only  as  illustrative 
of  the  true  relationship  of  the  actor  to  the  act, 
but  also  as  illustrative  of  the  degree  of  weight 
and  importance  to  be  attached  to  the  act  in 
consequence  of  such  connection  or  relationship 
as  may  be  shown. 

(a)  Declarations  accompanying  a  purchase  of 
^uano  and  in  relation  thereto  were  admissible, 
if  the  fact  of  purchase  was  relevant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  303,  307-538,  1117,  1119;  Dec 
Dig.  §  121.*] 

3.  Afpeai.  and  Ebbob  (§  1050*)— HiJucLssa 
Ebbor— Admission  of  Evidence. 

The  admission  of  testimony  which  is  irrele- 
vant and  hearsay  is  likely  to  be  peculiarly  prej- 
adicial  to  the  party  against  whom  it  is  offered, 
when  he  is  the  sole  witness  in  his  own  be- 
half, and  it  is  in  direct  conflict  with  legal  tes- 
timony on  his  part  on  the  same  point 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
4166 ;   Dec.  Dig.  §  1050.*] 

4.  Evidence  (§  273*)— Dbolabations-Own- 
i^bship   07  FBOFEBTY. 

Declarations  of  a  defendant  in  fi.  fa.  in  a 
daim  case  are  not  admissible  after  the  incep- 
tion of  the  lis  mota.  Declarations  of  the  de- 
fendant in  fi.  fa.  as  to  the  ownership  of  the 
property  levied  on,  made  after  the  filing  of  the 
suit  which  resulted  in  the  rendition  of  the  judg- 
ment against  him,  are  admissions  "after  the 
pendency  of  the  litigation,*'  and  are  excluded 
by  the  terms  of  CivU  Code  1895,  $  5189  (Civ. 
Code  1910,  S  5776). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1108-1120 ;    Dec.  Dig.  i  273.*] 

'    f Additional  SyllahM  hy  Editorial  Staff.) 

5.  Pbinoifai*  and  Agent  (§  22*)— Evidencx 
— Declabations  of  Agent. 

Declarations  by  one,  made  at  the  time  he 
purchased  guano,  that  he  was  making  the  pur- 
chase for  his  wife  were  admissible  on  the  is- 
sue as  to  whether  the  purchase  was  made  by  the 
husband  as  agent  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  J  40 ;  Dec  Dig.  §  22.*] 

6.  Evidence  (§  273*)— Declaeations— Own- 

XBSHIF   OP  PbOPEBTY. 

Declarations  of  a  husband  to  a  levying 
constable  that  the  property  sought  to  be  levied 
on  belonged  to  the  husband  were  inadmissible 


as  against  the  wife,  who  was  not  present  and 
did  not  hear  the  declarations. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1108-1120;   Dec  Dig.  §  273.*] 

7.  WOBDS      AVD      PHBASES— "LiITIOATION"  — 
"I^VY." 

The  term  'litigation''  as  employed  in  sec- 
tion 5189  of  the  Civil  Code  1895  (Civ.  Code 
1910,  §  5776),  in  reference  to  admissions  of  de- 
fendants in  fi.  fa.,  is  not  confined  merely  to 
the  determination  of  a  possible  issue  which  may 
arise  after  levy,  between  the  plaintiff  in  fi.  fa. 
and  some  possible  claimant,  but  includes  also 
the  previous  suit  in  which  the  fi.  fa.  had  its 
origin.  A  "levy"  is  nothing  more  than  the 
special  procedure  or  step  in  the  suit  by  which 
the  judgment  may  be  made  effective. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4188,  4189;  voL  5, 
pp.  4101-4106 ;  voL  8,  p.  7705.] 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  J.  H.  Johnson  against  W.  C. 
Smith.  Mrs.  W.  C.  Smith  interposed  a  claim 
to  the  property  levied  on.  From  a  judgment 
for  plaintiff,  intervener  brings  error.  Re- 
versed. 

A  fl.  fa.  in  favor  of  J.  H.  Johnson  and 
against  W.  C.  Smith  was  levied  on  certain 
personal  property.  Mrs.  W.  C.  Smith  inter- 
posed a  dalm.  On  the  trial  in  the  justice's 
court  the  jury  found  the  property  subject  to 
the  fl.  fa.  The  case  was  taken  to  the  superior 
court  by  certiorari,  the  claimant  contending 
that  the  verdict  was  contrary  to  law  and 
without  evidence  to  support  it,  and  that  er- 
rors were  committed  as  follows:  (1)  The 
court  overruled  an  objection  to  the  testimony 
of  W.  0.  Smith  to  the  effect  that  he  signed  a 
note  for  the  guano,  the  objection  being  that 
the  note  was  the  best  evidence.  (2)  The  court 
refused  to  allow  the  claimant  to  prove  by  W. 
C.  Smith  and  by  H.  C.  McAfee  that  when 
Smith  bought  the  guano  in  question  from  Mc- 
Afee, he  said  he  was  buying  it  for  his  wife. 
(3)  E.  M.  Dobbs,  the  magistrate  of  Lickskillet 
district,  sat  with  Medford,  who  presided.  (4) 
The  court,  over  the  objection  of  the  claimant, 
allowed  the  plaintiff  in  fi.  fa.  to  testify  that 
the  defendant  came  to  him  in  the  spring  of 
1908  to  buy  guano,  and  he  refused  to  sell  it 
to  him.  (5)  The  court,  over  the  objection  of 
the  claimant,  permitted  another  witness  to 
testify:  "In  February  last  the  defendant  in 
fi.  fa.  told  me  he  was  going  to  work  at  Can- 
ton, and  that  he  had  hired  Bohannon  to  plow 
his  crop."  (6)  the  plaintiff  In  fl.  fa.,  over 
the  objection  of  the  claimant,  was  allowed  to 
prove  that  the  mother  of  the  claimant  told 
the  witness  in  February  that  they  had  rented 
the  farm  to  the  defendant  in  fi.  fa.  On  the 
hearing  the  Judge  of  the  superior  court  dis- 
missed the  certiorari;  and  the  claimant  ex- 
cepts to  this  Judgment 

Geo.  D.  Anderson,  of  Marietta,  and  T.  E. 
Latimer,  of  Woodstock,  for  plaintiff  In  error. 
J.  E.  Mozley,  of  Marietta,  for  defendant  in 
error. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexee 
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RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  trial  Judge  erred  in 
dismissing  the  certiorari.  The  evidence  did 
not  authorize  the  verdict  finding  all  the  prop- 
erty levied  upon  subject  It  is  uncontradicted 
that  the  hog  and  the  heifer  levied  on  were 
the  property  of  the  claimant.  No  effort  was 
made  to  discredit  the  testimony  establishing 
the  fact  that  they  were  her  property;  and, 
as  there  was  no  circumstance  contradicting 
this  testimony,  it  was  not  lawfully  within  the 
power  of  the  Jury  to  arbitrarily  disregard  it 
Upon  this  ground  alone,  if  for  no  other 
reason,  the  certiorari  should  have  been  sus- 
tained. Inasmuch  as  there  will  be  another 
trial  of  the  case,  we  will  rule  upon  the 
several  assignments  of  error. 

Though  the  error  was  perhaps  harmless, 
the  Justice  of  the  peace  should  have  sustained 
the  objection  to  proving  the  contents  of  the 
note  by  parol. 

[2]  The  Justice  erred  also  in  refusing  to 
allow  the  claimant  to  prove  by  W.  C.  Smith 
and  H.  C.  McAfee  that  Smith  stated,  at  the 
time  he  contracted  for  the  guano  in  question, 
that  he  was  buying  it  for  his  wife.  It  was 
permissible  on  the  part  of  the  plaintiff  to 
show  that  Smith  bought  the  guano,  as  this 
circumstance  might  tend  to  show  that  he 
bought  it  for  himself.  On  the  other  hand, 
as  the  claimant  contended  that  Smith  was  no 
more  than  her  agent,  and  testimony  to  this 
effect  was  Introduced,  one  of  the  material 
issues  to  be  determined  by  the  Jury  was 
whether  Smith  acted  for  himself  or  was 
merely  an  agent  of  the  claimant  in  the  pur- 
chase of  the  guano.  If  he  was  not  her  agent 
in  the  purchase  of  the  guano,  the  Inference 
(favorable  to  the  plaintifiO  which  would  nat- 
urally arise  was  that  Smith  purchased  the 
guano  for  himself,  and  that  therefore  the 
crop  upon  which  the  guano  was  used,  and 
which  had  been  levied  on,  was  the  property 
of  Smith,  the  defendant  in  fi.  fa.  If  the  Jury 
found  that  Smith  was  the  agent  of  the  claim- 
ant, and  purchased  the  guano  only  as  her 
agent,  the  inference  Just  referred  to  could  not 
be  supported.  But,  inasmuch  as  the  plaintiff 
proved  that  the  guano  was  purchased  by 
Smith,  whatever  was  said  by  Smith  at  the 
time  of  the  purchase  was  a  part  of  the  res 
gestae  of  the  purchase,  and  admissible.  The 
sayings  of  Smith,  which  the  claimant  pro- 
posed to  prove,  were  made  at  the  very  time  of 
the  purchase,  and  to  the  salesman  from  whom 
he  purchased.  '^Declarations  accompanying 
an  act,  or  so  nearly  connected  therev^th  in 
time  as  to  be  free  from  all  suspicion  of  device 
or  afterthought,  are  admissible  in  evidence  as 
part  of  the  res  gestae."  Civil  Code  1895,  ( 
5179  (Code  of  1910,  (  6766). 

[6]  If  Smith  was  the  claimant's  agent  in 
this  matter,  his  statements  went  to  prove  the 
nature  of  the  negotiations  leading  up  to  the 
purchase,  and  would  be  admissible  upon  the 
same  principle  as  if  he  had  died.  The  claim- 
ant's contention  was  that  Smith  was  only  her 


agent  'Tbe  sayings  of  an  alleged  agent  dum 
fervet  opus,  whilst  not  evidence  to  prove  his 
agency,  may  be  looked  to  on  the  question 
whether  he  was  acting  as  agent;  there  being 
other  sufficient  evidence  to  establish  the 
agency."  Small  ▼.  Williams,  87.  Ga.  681  r2), 
13  S.  E.  589.  See,  also,  Chattanooga,  Rome 
ft  Columbus  R.  Co.  ▼.  Davis,  88  Ga.  708,  15 
S.  B.  626;  Myers  ▼.  Bernstein,  102  Ga.  579, 
27  S.  E.  681. 

[3]  The  magistrate  should  have  sustained 
the  objection  to  the  testimony  to  the  efTeot 
that  the  defendant  in  fi.  fa.  tried  to  buy 
guano  from  him  in  the  spring  of  1908,  and 
that  he  refused  to  sell  it  to  him.  And  the 
testimony  that  the  claimant's  mother  told  the 
witness  that  they  had  rented  the  farm  to  the 
defendant  in  fi.  fa.  was  not  only  irrelevant, 
but  also  mere  hearsay.  The  admission  of  the 
latter  evidence  could  hardly  fall  to  be  preju- 
dicial to  the  claimant,  because  it  was  not  only 
illegal,  but  also  in  direct  conflict  with  the 
testimony  of  the  claimant  who  swore  tbat 
she,  and  not  her  husband,  rented  the  farm 
from  her  father. 

The  testimony  that  the  defendant  in  fl.  fa. 
told  the  witness  that  he  was  going  to  work  at 
Canton,  and  that  he  had  hired  Bohannon  to 
plow  his  crop,  was  inadmissible,  and  should 
have  been  excluded,  because  this  stateoient 
was  a  declaration  made  after  the  pendency  of 
the  litigation,  as  will  be  pointed  out  hereafter 
in  the  discussion  of  another  portion  of  the 
evidence. 

We  fall  to  see  wherein  the  fact  that  the 
Justice  of  the  peace  of  licksklllet  district  sat 
with  Justice  Medford,  who  presided,  can  af- 
ford any  ground  for  complaint  Although  we 
now  know  that  Licksklllet  district  is  not  a 
myth,  it  is  also  disclosed  by  the  record  that 
the  magistrate  of  this  district  took  no  part  in 
the  trial  of  the  case  now  under  review. 

We  have  briefly  referred  to  the  assignments 
of  error  in  the  petition  for  certlorarL  The 
controlling  i)olnt  which  influences  us  to  ad- 
Judge  the  claimant  entitled  to  a  new  trial 
is  the  general  assignment  that  the  verdict  is 
contrary  to  the  evidence  and  without  evi- 
dence to  support  it  A  verdict  rendered 
upon  conflicting  evidence  should  not  be  set 
aside  unless  errors  on  the  part  of  the  court 
induced  or  contributed  to  the  finding;  but 
if  we  omit  from  the  record  in  this  case  Ille- 
gal testimony,  the  admission  of  which  the 
law  forbids,  and  hearsay,  which  has  no  pro- 
bative value  and  was  erroneously  admitted 
by  the  presiding  magistrate  of  the  Justice's 
court,  it  can  readily  be  seen  that  the  verdict 
was  necessarily  largely  dependent  upon  er- 
rors of  the  justice  of  the  peace. 

[4,  6,  7]  Several  witnesses  were  permitted 
to  test^y  to  declarations  of  the  defendant 
in  fi.  fa.,  in  direct  contravention  of  section 
5188  of  avU  Code  1895  (Code  of  1910,  f  5776), 
which  excludes  the  admissions  of  defend- 
ants in  fi.  fa.,  in  claim  cases,  after  the  pen- 
dency of  litigation.    Besides  the  admissions 


Ga.) 


SMITH  T.  JOHNSON 


1053 


to  which  we  have  heretofore  referred,  It  ap- 
pears that  the  levying  constable  was  per- 
mitted to  testify  that  at  the  very  time  that 
he  levied  the  fi.  tsi.,  the  defendant  in  fl.  fa., 
after  pointing  to  a  field  of  cotton  on  the  hill 
and  stating  that  it  was  his  wife's,  said,  "This 
field  is  mine."  The  evidence  fails  to  show 
that  the  claimant  heard  the  conversation,  so 
the  testimony  could  not  have  been  admitted 
upon  the  principle  that  the  claimant's  failure 
to  deny  or  explain  the  statement  was  a  tadt 
admission  on  her  part  of  its  truth.  This  tes- 
timony was  clearly  inadmissible.  In  our 
opinion  the  decisions  of  our  Supreme  Court 
(by  whidi  we  must  be  controlled  as  prece- 
dents) do  not  permit  proof  of  an  unsworn 
statement  of  a  defendant  in  fl.  fia.,  asserting 
or  disclaiming  ownership  of  property  levied 
upon,  unless  the  statement  or  admission  in 
question  preceded  the  levy.  In  other  words, 
in  the  earlier  (and  therefore  the  controlling) 
rulings  of  the  Supreme  Court,  the  term  "liti- 
gation" as  employed  in  the  code  section,  su- 
pra, in  reference  to  admissions  of  defend- 
ants in  fi.  fa.,  is  not  confined  merely  to  the 
determination  of  a  possible  Issue  which  may 
arise  after  levy,  between  the  plaintiff  in  fl. 
fa.  and  some  possible  claimant,  but  the  term 
includes  also  the  previous  suit  in  which  the 
a  fa.  had  its  origin.  A  levy  is  nothing  more 
than  the  special  proceeding  or  step  in  the 
suit  by  which  the  Judgment  may  be  made  ef- 
fective. This  proceeding  may  be  arrested 
by  claim,  or  it  may  not  be.  But  the  original 
suit  is  none  the  less  proceeding  toward  the 
enforcement  of  the  right  of  the  plaintifT  in 
fl.  fa.,  regardless  of  whether  a  claim  be  in- 
terposed or  not  Regardless  of  what  may 
he  the  true  rule  upon  this  subject,  the  plain- 
tiff in  error,  the  claimant  in  this  small  suit, 
we  think,  should  have  another  trial  because 
of  the  errors  already  pointed  out,  and  which 
are  disconnected  with  this  particular  view 
of  the  case. 

Even  if  It  be  insisted  that  the  term  "pen- 
dency of  the  litigation"  relates  no  further 
back  than  the  levy  of  the  fl.  fa.,  the  testi- 
mony as  to  the  admission  in  question  was 
illegal,  because  the  admission  must  have  been 
at  least  contemi)oraneous  with  the  levy.  The 
trial  court  seems  to  have  been  of  the  opinion 
that  the  pendency  of  the  litigation  began 
after  the  interposition  of  the  claim,  and  that 
any  declaration  of  the  defendant  in  fi.  fa., 
made  prior  to  the  filing  of  the  claim,  which 
tended,  either  directly  or  circumstantially, 
to  prove  his  ownership  of  the  property  levied 
upon,  was  competent  We  do  not  so  under- 
stand the  law.  That  the  term  •'pendency  of 
litigation,"  as  related  to  defendants  in  fl.  fa., 
and  used  as  it  is  in  the  code  section,  supra. 
In  referring  exclusively  to  defendants  in  fl, 
fa.,  cannot  reasonably  be  given  this  con- 
struction has  been  frequently  pointed  out  by 
the  Supreme  Court  Where  a  claimant,  in 
order  to  secure  the  opening  and  conclusion, 
admits  a  prima  facie  case,   the  admission 


made  is  that  the  property  was  in  the  posses- 
sion of  the  defendant  in  fi.  fa.  at  the  time  of 
the  levy,  or  at  some  time  between  the  date  of 
the  Judgment  and  the  levy;  and  from  this 
possession  arises  a  constructive  presumption 
(upon  which  the  plalntllf  in  fi.  fa.  may  rely 
until  it  is  rebutted)  that  the  property  in  ques- 
tion belongs  to  the  defendant  in  fi.  fa.  and 
is  subject  to  the  levy.  From  this  is  deduced 
the  rule  stated  in  Smiley  v.  Padgett,  123  6a. 
39,  50  S.  B.  927,  that:  "In  the  trial  of  a 
claim  case,  declarations  of  the  defendant  in 
execution,  made  up  to  the  time  of  the  levy, 
and  while  he  was  in  possession,  that  he  own- 
ed the  proi>erty  levied  on  are  admissible  in 
evidence,  if  there  is  any  evidence  that  he  was 
in  possession  of  the  property  at  the  time  of 
the  levy;  but.  If  the  evidence  on  the  question 
of  possession  is  conflicting,  the  Jury  should 
be  instructed  to  disregard  the  declarations 
unless  they  l)elieve  that  the  defendant  was  in 
possession.*'  In  the  present  case,  while  the 
plaintifT  in  error  admitted  that  the  defend- 
ant in  fi.  fa.  was  in  possession  at  the  time  of 
the  levy,  there  was  no  evidence  that  placed 
the  defendant  in  fi.  fa.  in  possession  of  any 
of  the  property  at  any  time  between  the  ren- 
dition of  the  Judgment  and  the  levy,  so  as  to 
rebut  positive  evidence  to  the  effect  that  the 
claimant  really  had  title  to  the  property  from 
the  date  of  the  Judgment  to  the  levy.  For 
this  reason  the  declarations  were  not  ad- 
missible as  admissions  made  by  the  defend- 
ant in  possession  as  to  the  character  and 
nature  of  his  possession.  The  debt  of  the 
defendant  to  the  plaintiff  in  fi.  fa.  was  more 
than  four  years  old;  it  may  be  (for  it  is  not 
shown  in  the  record)  that  the  Judgment  upon 
which  the  execution  issued  was  three  or  four 
years  old,  and  the  fi.  fa.  itself  was  Issued 
in  October,  1908,  and  the  evidence  that  the 
title  to  all  the  property  levied  upon  was  in 
the  claimant  was  not  disputed  by  direct  evi- 
dence. 

In  Smiley  v.  Padgett,  supra,  it  was  said  by 
Justice  Cobb:  "Whenever  there  is  evidence  of 
possession  in  the  defendant  in  execution  at 
the  time  of  the  levy,  his  declarations  may  be 
admitted.  In  such  a  case,  however,  the  Jury 
should  be  instructed  to  disregard  the  declara- 
tions unless  they  believe  from  the  evidence 
that  he  was  in  possession,  claiming  the  prop- 
erty as  his  own."  In  view  of  this  ruling  we 
have  taken  considerable  pains  to  test  the  defi- 
nition of  the  term  "after  the  pendency  of  liti- 
gation," as  used  in  the  fourth  exception  to 
the  general  provisions  of  the  above-cited  code 
section,  which  permits  proof  of  the  admis- 
sions of  parties,  and  we  conclude  that,  while 
the  declarations  of  a  defendant  in  fi.  fa. 
shown  to  be  in  possession  at  the  time  of  the 
levy,  were  held  admissible  in  Rutledge  v. 
Hudson,  80  Ga.  267  (6),  6  S.  E.  93,  cited  in 
Smiley  v.  Padgett,  supra,  still  the  ruling  in 
the  Rutledge  Case  is  in  conflict  with  the  ear- 
lier decisions  in  this  state.  Not  only  is  this 
so,  but  it  is  only  when  the  reason  of  a  rule 
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ceases  that  the  mle  should  cease;  and  such  a 
constructloii  of  the  term  "pendency  of  litiga- 
tion/' nsed  in  a  law  which  expressly  forbids 
the  introduction  of  the  declarations  of  a  de- 
fendant in  fl.  fa.  after  the  "pendency  of  liti- 
gation,** completely  loses  sight  of  the  reason 
underlying  the  rule.  It  is  true  that  in  Wil- 
liams y.  Kelsey,  6  Ga.  375,  376,  Judge  War- 
ner says:  "If  it  was  a  new  question  in  our 
courts,  it  might  be  somewhat  difficult  to  as- 
sign any  technical  legal  reason  for  rejecting 
the  witness*' ;  but  it  would  seem  that  the 
only  substantial  reason  which  could  have  in- 
fluenced the  Legislature  in  expressly  exclud- 
ing from  the  operation  of  the  rule  (making 
competent  the  admission  of  parties)  declara- 
tions of  a  defendant  in  fl.  fa.  is  that  he  is  af- 
fected by  the  lis  mota,  and  will  be  influenced 
by  his  interest  to  make  declarations,  not  on 
oath,  tending  to  support  his  interest,  what- 
ever it  may  be.  The  influence  of  the  lis  mota 
(construing  the  language  of  this  code  section 
according  to  the  ordinary  significance  of  the 
words  used)  is  presumed  to  affect  the  defend- 
ant from  the  time  the  litigation  pends  against 
him. 

The  earlier  adjudications  upon  this  subject, 
hereinafter  dted,  excluded  from  evidence  in 
a  claim  case  any  declarations  of  the  defend- 
ant in  fl.  fa.,  in  relation  to  the  ownership 
of  the  property  in  dispute,  made  after  he  be- 
came  a  defendant  by  the  institution  of  the 
suit  ftgainst  him.  This  would  seem  to  ac- 
cord with  the  reason  underlying  the  rule; 
for  from  the  very  moment  that  the  suit 
is  brought,  the  defendant  is  subjected  to 
the  temptation,  especially  if  he  be  in- 
solvent, of  making  declarations  favorable 
to  a  possible  claimant  through  whom  he 
might  protect  .his  property  -from  the  payment 
of  his  debts,  or,  in  rare  instances,  of  mak- 
ing statements  which  will  be  favorable  to  the 
plaintiff  in  fl.  fa.,  and  by  means  of  which 
be  hopes  to  subject  some  other  person's  prop- 
erty to  the  payment  of  his  debts,  and  thereby 
at  once  relieve  himself  and  provide  im- 
munity for  the  acquisition  of  property  he. 
hopes  to  make  in  future.  In  Jones  v.  Dalby, 
1  Ga.  Dec.  44,  Judge  Schley,  delivering  the 
opinion,  said:  "The  question  here  presented 
is  not  whether  the  sayings  of  the  defendant, 
after  the  relation  of  plaintiff  and  defend- 
ant has  been  created,  can  be  given  in  evi- 
dence for  the  claimant,  as  that  question  has 
been  decided  by  the  Judges,  but  whether  the 
defendant,  whilst  he  was  merely  a  debtor, 
his  acts  and  admissions  may  not  be  given  in 
evidence,  for  the  claimant,  in  relation  to  the 
property  levied  on— the  Judges  admit  that, 
according  to  the  rules  of  evidence,  he  might 
be  admitted,  as  he  would  be  swearing  against 
his  interest,  but  after  he  becomes  a  defendant 
his  interest  is  sometimes  for  the  claimant, 
and  at  other  times  against  him  and  therefore 
they  have  thought  it  a  more  safe  rule  to  re- 
ject his  sayings  for  either  party;  but  the 
defendant's  acts,  in  relation  to  the  property, 
have  unifoiimly  been  admitted  for  either  par- 


ty, and  the  defendant  has  beefn  considered 
such  a  party  to  the  claim  that  he  could  not 
be  sworn  as  a  witness.  But  prior  to  his  being 
a  defendant  there  is  no  rule  of  evidence 
which  will  exclude  his  sayings,  if  against  his 
ownership  of  the  prop^ty,  and  the  case  will 
be  governed  by  the  usual  rules  of  evidence, 
prior  to  his  being  a  defendant,  although  be 
may  be  indebted  at  the  time.  In  tills  case 
the  sajrings  of  the  defendant,  Dalby,  were 
only  allowed  by  the  court  before  he  was  a 
defendant;  he  being  only  indebted  to  the 
plaintiff  at  the  time,  and  not  then  a  defend- 
ant" The  ruling  In  that  case  was  approved 
in  Maxwell  v.  Harrison,  8  Ga.  61,  at  page  66 
(52  Am.  Dec  385),  in  which  Judge  Lunop- 
kin,  commenting  thereon,  says:  "In  this  last 
case  the  court  held  tliat  where  property 
levied  on  by  execution  is  claimed  by  a  third 
person,  the  declaration  of  the  defendant  in 
execution,  prior  to  hU  being  defendant,  may 
be  given  in  evidence,  to  sustain  the  claim- 
ant's titled  such  declarations  being  presump- 
tively against  his  interest  It  wiU  be  per- 
ceived that  this  is  not  In  conflict,  with  the  de- 
cision of  this  court,  as  to  the  sayings  of  the 
defendant,  after  the  relation  of  plaintiff  and 
defendant  has  been  created."  The  only  prior 
decision  that  we  have  been  able  to  find  to 
which  it  was  possible  that  Judge  Lumpkin 
referred  was  that  in  Bay  v.  Justices,  6  Ga. 
303,  in  which  the  court  held,  under  the  rules 
of  evidence  then  prevailing,  that  *'a  witness 
who  is  liable  to  an  action  by  the  party  for 
whom  he  is  called,  in  case  that  party  should 
not  recover,  is  incompetent  tc  testify,  without 
a  release."  The  rule  approved  in  Maxwell 
V.  Harrison  was  followed  in  Smith  t.  Gox, 
20  Ga.  240,  in  which  it  was  held  that  "the 
sayings  of  the  defendant  in  the  fl.  fa.  on  which 
a  claim  case  is  founded,  if  against  his  in- 
terest when  made,  and  made  before  the  com- 
mencement of  the  suit  which  resulted  in  the 
/I.  /a.,  are  admissible  as  evidence  for  the 
claimant."  And  in  Horn  ▼.  Boss,  20  Ga.  210. 
66  Am.  Dec.  621,  it  was  held  only  that  the 
sayings  of  the  defendant  in  fl.  fa.  against  his 
interest,  and  made  9im  months  before  the 
existence  of  the  debt  on  which  the  fl.  fa. 
was  founded,  are  admissible.  In  Williams  v. 
Kelsey,  supra,  the  declarations  of  the  defend- 
ant were  excluded  because  they  were  not 
made  until  after  Judgment  had  been  rendered 
against  him,  and  the  special  reason  assigned 
for  their  exclusion  was  that  the  claimant's 
title  was  derived  from  the  defendant,  and 
that  If  the  defendant  was  bound  to  uphold 
his  title,  his  interest  was  patent  In  Cloud 
T.  Dupree,  28  Ga.  173,  the  ruling  in  Smith 
T.  Gox,  supra,  was  reaffirmed.  In  Powell  v. 
Watts,  72  Ga.  774,  it  is  said:  ''Whether  ad- 
missions made  by  the  defendant,  while  in 
possession  of  the  land  claimed,  in  disparage- 
ment of  his  title,  are  competent  would,  in 
some  measure,  depend  upon  the  time  at 
which  they  were  made.  If  made,  as  It  seems 
probable  they  were  in  this  instance,  before 
the  commencement  of  plaintifT*  suit,  thep 
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there  would,  we  think,  be  little  doubt  of] 
their  admissibility  ([Maxwell  v.  Harrison]  8 
Qa.  66  [52  Am.  Dec.  385],  citing  [Jones  ▼. 
Dalby]  1  Ga.  Dec.  44:  [Horn  v.  Ross]  20 
Ga.  210  [65  Am.  Dec.  621;  Smith  v.  Cos]  20 
Ga.  240;  [Cloud  y.  Dupree]  28  Ga.  170),  ^yen 
in  fayor  of  the  claimant;  but  it  admits  of 
more  question,  whether,  in  a  contest  between 
him  and  the  (daimant,  where  the  rights  of 
no  third  party  had  Intenrened,  the  latter 
could  be  affected  by  his  declarations,  made 
possibly  after  he  had  parted  with  the  title." 
In  Hayes  ▼.  Hill,  105  Ga.  299,  800,  31  S.  S. 
106,  the  ruling  was  confined  to  a  holding  that 
it  was  error  *to  refuse  to  admit  in  eyidence 
a  letter  written  by  the  defendant  in  fi.  fa., 
acknowledging  the  debt,  before  the  pendency 
of  the  litigation  or  the  existence  of  the  claim 
which  the  plaintiff  was  seeking  to  enforce." 
In  Anderson  y.  Lewis,  20  Ga.  388,  the  ruling 
In  Smith  y.  Ck>x,  supra,  was  reaffirmed.  The 
ruling  in  the  case  of  Powell  y.  Watts  was 
followed  in  Parrott  y.  Baker,  82  Ga.  366,  9 
S.  B.  1068,  Chief  Justice  Bleckley  saying 
that,  as  the  Judge  below  had  followed  the 
rule  laid  down  in  Powell  y.  Watts,  "we  shall 
not  now  reyerse  his  ruling." 

In  TOlman  y.  Fontaine,  98  Ga.  673  (2),  27 
S.  Bl  149,  in  a  unanimous  decision,  it  was 
ruled  that:  "Declarations  of  the  defendant 
in  fl.  fa.,  made  after  the  suit  was  brought, 
which  resulted  in  the  judgment  the  plaintiff 
was  then  seeking  to  enforce,  and  shortly  be- 
fore that  Judgment  was  rendered,  to  the  ef- 
fect that  the  defendant  had  sold  the  lands  in 
question  to  the  claimant,  were  not  admissi- 
ble in  the  latter^s  fayor."  It  appears  from 
the  opinion  in  that  case  that  one  of  the  ob- 
jections made  to  the  answer  to  the  inter- 
rogatories was  that  the  admission  was  made 
after  the  commencement  of  the  suit  which 
resulted  in  the  judgment  and  fi.  fa.,  and  the 
trial  judge  oyerruled  this  objection.  In  rul- 
ing upon  this  point.  Chief  Justice  Simmons 
said :  "We  think  the  court  erred  in  not  rul- 
ing out  this  testimony.  According  to  this 
testimony,  the  declaration  of  the  defendant 
in  fl.  fa.  here  referred  to  was  made  pending 
the  litigation,  which  resulted  in  the  judg- 
ment which  the  plaintiff  in  fl.  fa.  was  seek- 
ing to  enforce,  and  shortly  before  the  judg- 
ment was  rendered.  Declarationa  of  a 
defendant  in  fi.  fa.  made  under  such  circum- 
stances are  not  admissible  in  fayor  of  the 
claimant  Code,  §  3784  (4)."  The  point  as 
to  the  admissibility  of  the  defendant's  dec- 
larations in  the  case  at  bar  falls  squarely 
under  that  ruling,  and,  in  our  opinion,  is  con- 
trolled by  it  That  case,  it  will  be  noted,  is 
the  only  case  in  which  the  Supreme  Court 
expressly  construes  the  section  of  the  Code 
with  direct  reference  thereto;  for  section 
3784  of  the  Code  of  1882,  which  the  Supreme 
Court  was  then  construing,  is  the  section 
dted  in  this  opinion  as  section  5189  of  the 
dyil  Code  of  1895.  Examination  shows 
that  the  ruling  in  Tillman  y.  Fontaine, 
supra,  has  not  been  reylewed  or  oyerruled. 


On  the  contrary,  it  has  been  dted  as  author- 
ity on  the  subject  hi  17  Cyc.  1101,  1214,  1215, 
and  1217 ;  and  the  case  of  James  y.  Taylor, 
93  Ga.  275,  20  S.  B.  309.  which  is  dted  by 
Chief  Justice  Simmons  in  Tillman  y.  Fon- 
taine, is  dted  in  16  Qyc.  998,  and  17  Cyc. 
1215,  as  authority  for  the  statement  that  the 
declarations  of  a  defendant  in  fl.  fa.  are  not 
admissible,  if  made  after  the  judgment  was 
obtained  or  while  the  litigation  was  pending, 
and  with  reference  thereto.  In  James  y. 
Taylor,  supra,  the  claimant  proposed  to 
proye  that  one  Sawyer,  in  1890,  proposed  to 
trade  with  the  defendant  for  the  mare  leyied 
upon,  and  the  defendant  stated  he  could  not 
trade  it,  because  it  belonged  to  the  claimant 
The  eyidence  was  repelled  on  the  ground 
that  the  statement  was  made  after  the  plain- 
tifTs  judgment  against  the  defendant  had 
been  entered.  It  appears  that  in  that  case, 
as  in  the  case  at  bar,  the  daimant  admitted 
that  the  defendant  was  in  possession  at  the 
time  of  the  leyy.  From  that  ruling  it  ap- 
pears to  us,  unless  a  distinction  is  created 
(without  regard  to  the  language  of  the  Code) 
between  declarations  made  in  fayor  of  the 
claimant  (as  they  usually  are)  and  declara- 
tions made  in  fayor  of  the  plaintiff  in  fi.  fa., 
that  any  declarations  made  by  the  defendant 
in  fl.  fa.,  either  after  the  judgment  is  render- 
ed against  himself  or  during  the  pendency  of 
the  litigation  which  results  in  the  judgment, 
must  be  excluded  by  the  express  terms  of 
the  code  section,  supra,  and  that  the  ruling 
in  Smiley  y.  Padgett,  supra,  which  apparent- 
ly conflicts  with  the  older  ruling  in  Tillman 
y.  Fontaine,  supra,  must  yield  to  the  prior 
adjudication.  In  Foster  y.  Rutherford,  20 
Ga.  676,  the  declaration  of  the  defendant  in 
execution  was  held  admissible  only  because 
it  was  made  at  a  time  when  it  was  against 
his  interest  to  make  it 

In  our  yiew  of  the  law,  the  claimant  was 
entitled  to  a  new  trial  because  of  the  admis- 
sion of  declarations  of  the  defendant  which 
were  illegal  and  inadmissible.  One  person 
should  not  be  permitted  to  talk  away  the 
rights  of  another,  and  for  that  reason  the 
Legislature  has  wisdy  excluded  the  unsworn 
statements  eyen  of  the  mere  nominal  party 
in  a  claim  case,  unless  it  plainly  appears 
that  the  statements  made,  although  adverse 
to  his  own  interest,  were  made  at '  a  time 
when  he  was  absolutely  disinterested  in  the 
result  of  a  possible  contest,  for  the  reason 
that  he  could  not  foresee  even  that  a  contest 
would  arise.  If  the  dedsion  of  this  case 
rested  solely  upon  the  proposition  which  we 
haye  taken  the  pains  to  investigate  with 
some  degree  of  patience,  and  have  discussed 
at  some  length,  we  should  have  certified  the 
question  involved  to  the  Supreme  Court,  be- 
cause we  are  bound  by  its  construction  of  its 
dedsions.  As  a  decision  of  that  question 
was  not  absolutely  necessary  to  a  decision 
of  the  case,  much  that  we  have  said  has 
been  said  for  the  purpose  of  directing  atten- 
tion to  the  subject,  to  the  end  that  any  ap- 
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parent  conflict  In  prior  mlings  may  be  har- 
monized, and  the  wise  provisions  ot  the  Code 
be  enforced. 
Judgment  reversed. 

{7Z  W.  Va.  672) 

HUTCHINSON-STEPHENSON  HAT  CO.  v. 

BAILEY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  10,  1914.) 

(Byllabu9  hy  the  Court.) 

EXECUTOBS  AND  Adxinistbators  (§  429*)  — 
Rights  of  General  Cbeditob  —  Bill 
Against  Representative. 

A  general  creditor  of  a  deceased  debtor  can- 
not, without  showing  distinct  grounds  of  equity 
cognizance,  maintain  a  bill  against  the  personal 
representative  to  charge  in  bis  hands  the  per- 
sonal estate  only. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ((  1677,  1678; 
Dec  Dig.  (  429.*] 

Appeal  from  the  Circuit  Court,  Wyoming 
County. 

Bill  by  the  Hutchinson-Stephenson  Hat 
Company,  which  sues,  etc,  against  R.  D.  Bail- 
ey and  others.  From  decree  for  plaintiff,  de- 
fendants appeaL    Reversed  and  remanded. 

B.  D.  Bailey,  of  BaUeysvllle,  for  appel- 
lants. 

ROBINSON,  J.  The  bill  in  this  cause  is 
bad.  The  demurrer  should  have  been  sus- 
tained. 

Plaintiff  says  that  E.  E.  Stone  and  L.  B. 
Stone,  husband  and  wife,  were  partners  in 
the  mercantile  business  as  L.  B.  Stone  &  Co.; 
that  the  wife  died  intestate  and  the  husband 
continued  the  business  under  the  same  name 
until  his  death,  intestate,  some  time  within 
a  year  after  the  death  of  the  wife ;  that  pend- 
ing this  continuation  of  the  business  no  ad- 
'  ministrator  of  the  estate  of  the  wife  was 
appointed;  that  after  the  death  of  the  wife 
the  husband  contracted  in  the  firm  name  the 
debt  which  Is  the  basis  of  plaintiff's  bill; 
and  that  all  the  firm  assets  remaining  at  the 
time  of  the  death  of  the  husband  went  into 
the  hands  of  his  personal  representatives. 
The  theory  of  plaintiff's  demand  for  relief 
is  that  its  debt  is  one  due  from  the  firm, 
and  that  it  may  call  upon  a  court  of  equity 
to  have  the  partnership  assets  applied  to  the 
payment  of  the  firm  debts.  It  prays  that  an 
account  of  all  debts  and  liabilities  of  the  firm 
be  taken  and  the  priorities  be  ascertained  and 
determined.  To  this  end  it  calls  upon  the  per- 
sonal representatives  of  each  of  the  alleged 
deceased  partners  to  account  for  and  pay  on 
the  firm  debts  the  amount  and  value  of  all 
the  firm  assets  which  went  into  th^r  hands. 

This  state  of  facts  discloses  that  the  debt 
due  plaintiff  is  the  personal  obligation  of 
E.  E.  Stone,  the  husband.  We  are  not  dis- 
posed at  this  time  to  take  up  and  discuss  the 
question  whether  a  married  woman  may  be 


a  business  partner  of  her  husband.  Decision 
of  that  question  is  unnecessary.  Whether  the 
wife  could  or  could  not  be  such  partner,  the 
debt  on  which  plaintiff's  bill  Is  based  is  the 
individual  debt  of  the  husband.  For,  if  she 
could  not  legally  be  the  business  partner  of 
her  husband,  a  debt  contracted  by  the  sup- 
posed firm  does  not  bind  her.  She  would 
have  no  capacity  for  contracting  in  that  re- 
lation. But  it  would  bind  the  husband,  cap- 
able of  contracting.  On  the  other  hand.  If 
the  husband  and  wife  may  legally  be  business 
partners,  the  partnership  is  dissolved  at  her 
death,  and  a  debt  thereafter  contracted  in  the 
firm  name  by  the  husband  in  a  continuation 
of  the  business  cannot  bind  her.  One  partner 
after  the  death  of  the  other  cannot  continue 
the  business  further  than  to  wind  It  up.  The 
surviving  partner  cannot.  In  a  general  con- 
tinuation of  the  business,  contract  debts  bind- 
ing the  estate  of  the  deceased  partner.  If 
the  surviving  partner  continues  the  business 
after  the  death  of  the  other  partner,  debts 
contracted  in  the  carrying  on  of  that  con- 
tinuation are  individual  debts  of  the  sur- 
vivor, whether  the  creditor  has  notice  of  the 
death  of  the  one  partner  or  not  Lindley  on 
Partnership,  1060;  Parsons  on  Partnersliip, 
sec.  351 ;  30  Cyc.  636 ;  Dickinson  v.  Dickinson 
&  Co.,  25  Grat  321.  So  in  this  case  the  debt 
due  plaintiff  is  In  any  event  the  obligation 
of  the  husband.  It  is  a  mere  individual  debt 
having  no  relation  to  partnership  assets  and 
having  no  relation  to  a  right  to  resort  to  such 
assets  for  its  payment 

All  this  being  true,  what  right  has  plaintiff, 
simply  a  general  creditor  of  a  deceased  in- 
dividual, to  resort  to  a  court  of  equity  for  the 
collection  of  his  claim?  The  bUl,  when  the 
surplusage  relating  to  a  partnership  and  its 
assets  is  omitted,  does  no  more  than  to  call 
upon  the  personal  representatives  of  the  de- 
ceased debtor  for  a  settlement  of  their  ac- 
counts and  a  payment  of  the  debts  of  the  de- 
cedent This  alone  is  not  ground  of  equity 
cognizance.  The  bill  goes  no  further  than  to 
seek  to  charge  in  the  hands  of  the  personal 
representatives  the  decedent's  personal  es- 
tate only,  without  showing  grounds  neces- 
sary to  equity  Jurisdiction  in  that  behalf.  "A 
general  creditor  of  a  deceased  i>erson  cannot 
maintain  a  bill  in  equity  against  the  personal 
representative,  to  charge,  in  his  hands,  the 
personal  estate  only,  without  showing  some 
ground  of  equity  Jurisdiction,  such  as  in- 
adequacy of  the  legal  remedies,  inability  to 
obtain  satisfaction  of  his  debt  by  pursuit 
thereof  to  Judgment  and  execution,  or  neces- 
sity for  discovery."  Price  v.  Laing,  67  W.  Va. 
373,  68  S.  E.  24. 

Some  facts  reported  by  the  commissioner 
indicate  that  plaintiff  may  by  amendment 
make  a  good  case  in  equity.  The  decree  com- 
plained of  will  be  reversed,  the  demurrer  to 
the  bill  sustained,  and  the  cause  remanded 
with  leave  to  plaintiff  to  amend  its  bill  if  it 
should  be  advised  so  to  do. 


*For  other  cases  see  same  topic  and  sectioxi  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Ind 
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(166  N.  0.  1») 

In  re  PARKER'S  WIIiL. 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  Appeal  and  Ebbob  (5  1060*)  —  Bvidbnce 
(9  501*)— Opiicion— Facts  Fobmino  Basib 
OF  Opinion. 

On  a  will  contest,  the  testimony  of  a  wit- 
ness that  he  did  not  think  the  testator  meant 
his  folks  to  have  any  of  his  property  from  the 
way  he  talked,  and  that  he  had  sense  when  the 
witness  was  around,  as  far  as  he  knew,  was 
competent,  and,  even  if  incompetent,  could  not 
have  influenced  the  jury,  and  did  not  require 
a  reversal. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Srror,  Cent  Diff.  §|  1068,  1069,  415^157, 
4166:  Dec.  Dig.  |  1050;*  Evidence,  Cent  Dig. 
H  2292-2305;   Dec  Dig.  8  601.*1 

2.  Wills  (i  165*)--Validity--Undub  Infltj- 
bncb. 

A  testator  lived  alone,  neglected  by  his 
kinsmen,  and  looked  for  aid  in  time  of  need  to 
the  propounder  of  his  will,  but  there  was  no 
fiduciary  relation  between  them.  On  the  day 
the  will  was  made  he  sent  for  the  propounder, 
who  did  not  know  why  he  was  wanted  until  his 
arrival,  and  who  then,  at  the  testator's  request, 
went  for  an  attorney  and  witnesses.  HM^ 
that  these  facts  did  not  show  undue  influence; 
and  hence  the  court  on  a  contest  did  not  err  in 
failing  to  instruct  as  to  undue  influence,  espe- 
cially where  no  such  instruction  was  requested. 

[Ed.  Note.—For  other  cases,  see  Wills,  Cent 
Dig.  f§  375--881 ;   Dec  Dig.  8  155.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Whedbee,  Judge. 

Proceeding  on  a  caveat  to  the  will  of  J.  J. 
Parker.  From  a  judgment  in  favor  of  the 
propounder,  the  caveator  appeals.    Affirmed. 

JuUns  Brown,  of  Greenville^  and  H.  S. 
Ward,  of  Washington,  N.  C,  for  appellant 
W.  F.  Evans  and  Harding  &  Pierce,  all  of 
Greenville,  for  appellee. 

CLARK,  C.  J.  The  first  and  second  excep- 
tions are  abandoned,  not  being  brought  for* 
ward  in  the  brief.    Rule  34  (66  S«  B.  ix). 

[1]  Exceptions  8  and  4  are  to  the  follow- 
ing question  and  answer :  ''What  would  you 
Bay  as  to  his  having  a  clear  understanding 
of  the  nature  of  the  business  in  which  he  was 
engaged,  of  the  kind  and  the  value  of  the 
property  which  he  held  and  the  persons  who 
are  the  natural  objects  of  his  bounty,  and  the 
nature  in  which  he  desired  his  property  to 
be  distributed?  state  if  you  think  he  had  that 
mental  capacity.'*  To  which  he  replied:  "I 
don't  think  he  meant  for  his  folks  to  have 
any  of  it  from  the  way  he  talked;  he  had 
aenae  when  I  was  around,  as  far  as  I  know." 
While  the  answer  was  crude,  it  was  not  of 
such  import  as  to  influence  the  jury,  nor  of 
such  gravity  as  to  amount  to  a  reversible 
error;  indeed  it  was  competent  under  the 
rules  laid  down  in  McLeary  v.  Norment,  84 
N.  C.  235. 

[2]  The  fifth,  sixth,  eleventh,  and  twelftli 
exceptions  are  to  the  charge  of  the  court  In 
that  he  restricted  the  caveator's  attack  to 
a  lack  of  mental  capacity,  and  did  not  sub- 


mit to  the  jury  the  aspect  of  undue  influence. 
A  careful  consideration  shows  no  testimony 
tending  to  prove  undue  influence,  and  no  ex- 
ception to  any  exclusion  of  testimony  in  that 
view.  The  caveators  admitted  that  the  will 
was  duly  signed  in  the  presence  of  two  wit- 
nesses, and  placed  their  attack  on  the  ground 
of  mental  incaimcity.  The  testator  llve^ 
alone,  neglected  by  his  kinsmen,  and  the 
propounder  seems  to  have  been  the  person  to 
whom  he  looked  for  aid  in  time  of  need,  but 
there  is  no  evidence  that  he  occupied  any 
fiduciary  relation  to  the  testator.  The  testa- 
tor on  the  day  the  will  was  made,  early  in 
the  morning,  sent  a  servant  to  the  propound- 
er«  asking  him  to  come  to  his  house.  The 
propounder  knew  nothing  as  to  why  he  was 
wanted  until  his  arrival,  and  then  at  the  re- 
quest of  the  testator  he  went  for  an  attor- 
ney and  some  witnesses.  The  attendant  dis 
cnmstances  show  no  element  of  undue  influ- 
ence. Indeed  the  cayeator  asked  for  no  in- 
struction as  to  undue  influence,  and  tendered 
no  issue.  It  is  true  that  in  Fowler's  Case, 
159  N.  C.  208,  74  S.  B.  117,  it  was  held  that  a 
submission  of  an  issue  of  that  kind  is  not 
necessary,  yet  the  failure  to  ask  any  instruc- 
tion on  that  point  confirms  our  view  of  the 
evidence. 

The  other  exceptions  do  not  require  discus- 
sion. 

No  error. 

(166  N.  C.  180) 

HARPER   T.    RIYENBARK. 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  Tboyxb    and    Conversion    (§   82*)--<:oic* 

PLAINT— AlXCOATION  AS  TO  TITLE  AND  POS* 
SESSION. 

In  an  action  for  damages  for  the  lou  of  a 
sawmill  plant,  of  which  defendant  took  and  had 
forcible  possession  when  the  plant  was  burned, 
an  allegation  that  plaintiff  was  the  owner  and 
had  possession  at  the  time  of  defendant^'s 
wrongful  acts  was  sufficientiy  comprehensive  to 
include  a  special  property  therein  witii  a  pres- 
ent right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  8$  191-202;  Dec  Dig. 
8  32.»] 

2.  Tenancy  in  Common    (|  88*)  — Mutual 
RiOHTB  AND  Liabilities—Con  VERSION. 

Plaintiff  purchased  a  sawmill  plant  from 
the  owners,  agreeing  to  pay  the  debts  of  the 
owners,  but,  instead  of  paying  T.,  one  of  the 
owners,  for  his  interest,  agreed  with  him  to 
take  charge  of  the  propertv,  run  and  manage  it, 
and  that  when  all  the  debts  and  advancements 
by  him  had  been  paid  out  of  the  proceeds,  he 
and  T.  should  both  run  and  manage  the  mill. 
Defendant  purchased  T.*8  interest,  and  tools 
forcible  possession  of  the  plant,  which  was  sub- 
sequently burned.  Held,  that,  conceding  that 
defendant  was  a  tenant  in  common  with  plain- 
tiff, plaintiff  had  such  a  special  property  in  the 
whole  plant,  coupled  witn  possession  for  the 
purpose  of  repaying  the  items  of  expenditure  in- 
cluded in  his  agreement  with  T.,  as  entitied  him 
to  recover  damages  for  defendant's  conversion. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ff  100-104,  107-118 ;  Dec. 
Dig.  8  3a»] 


•Fior  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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3.  Tenancy  in  Coicmon  (8  33*)— Right  or 
Possession— Agbeement  as  to  Compensa- 
tion. 

An  agreement  between  tenants  in  common 

that  one  of  them  shall  have  sole  or  exclusive 

possession  of  the  common  property  is  valid  and 

enforceable. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 

Common,  Cent  Dig.  §  26;  Dec  Dig.  §  33.*] 

Appeal  from  Superior  Court,  Nash  County; 
Connor,  Judge. 

Action  by  J.  J.  Harper  against  Amma 
Rlvenbark.  Judgment  for  defendant,  and 
plaintiff  appeals.    New  trial  ordered* 

This  is  an  action  to  recover  damages  for 
the  loss  of  a  sawmill  plant  The  plaintiff  al- 
leges in  his  complaint  that  he  is  the  owner 
of  said  plant,  which  is  denied  by  the  defend- 
ant. Evidence  was  offered  tending  to  prove 
that  prior  to  May  30, 1906,  W.  J.  Teachey  and 
the  defendant,  Rlvenbark,  were  the  owners 
of  said  plant;  that  on  said  day  they  sold 
the  same  to  the  plaintiff  for  $1,250,  ui^der  an 
agreement  that  he  would  pay  the  debts  of 
the  partnership  of  Teachey  &  Rivenbark; 
that  the  plaintiff  subsequently  agreed  with 
said  Teachey  that  be  would  buy  certain 
standing  timber  and  would  operate  the  mill, 
and  after  pajring  the  debts,  paid  by  the  plain- 
tiff, all  expenses  and  costs  of  new  equip- 
ment, out  of  profits,  that  said  Teachey  should 
have  a  one-half  interest  in  the  plant;  that 
the  plaintiff  then  took  exclusive  possession 
of  the  plant  and  operated  it  until  February, 
1907;  that  after  February,  1907,  said  plant 
was  not  operated  until  March,  1909,  but  dur- 
ing this  time  the  plaintiff  had  exclusive  pos- 
session, and  had  an  agent  in  charge  of  it; 
that  in  March,  1909,  the  defendant,  Riven- 
bark,  took  forcible  possession  of  the  plant, 
driving  off  the  agent  of  the  plaintiff,  and  be- 
gan operating  the  same,  and  some  time  there- 
after, while  b^ng  operated  by  the  defendant, 
it  was  bumiad;  that  the  plaintiff  has  never 
been  reimbursed  the  amounts  expended  by 
him  out  of  the  profits  or  otherwise.  The  de- 
fendant offered  evidence  tending  to  prove 
that  the  plaintiff  did  not  buy  the  interest  of 
Teachey  in  said  plant,  and  that  after  the 
purchase  by  the  plaintiff  the  said  Teachey 
sold  his  interest  to  the  defendant,  and  that 
he  took  possession  of  the  plant  rightfully. 

The  following  verdict  was  returned  by  the 
jury: 

•'(1)  Was  the  plaintiff  in  June,  1909,  the 
sole  owner  of  the  property  described  in  the 
complaint?    A.  No. 

"(2)  Did  the  defendant  wrongfully  and  un- 
lawfully take  possession  of  the  same  in  June, 
1909,  and  operate  it  as  alleged  in  the  com- 
plaint?   A. 

"(3)  Did  the  defendant  negligently  and 
carelessly  permit  the  said  plant  to  be  burned 
as  alleged  in  the  complaint?   A. 

"(4)  What  damage  has  the  plaintiff  sus- 
tained thereby?    A." 

His  honor  charged  the  Jury,  among  other 
things:   "If  the  jury  shall  find  from  the  evi- 


f  dence  that  Harper  bought  the  property  on 
May  30,  1906,  for  himself  and  acquired  the 
interest  of  both  Rivenbark  and  Teachey,  but 
subsequently  agreed  with  Teachey  that,  in- 
stead of  paying  Teachey  for  his  interest  in 
the  property,  he  would  take  charge  of  the 
property,  run  it  and  manage  it,  and  that 
when  all  the  debts  and  advancements  made 
by  Harper  had  been  paid  out  of  the  proceeds 
of  such  operation,  they— that  is,  Teachey  and 
Harper — should  both  run  and  manage  the 
mill,  then  the  court  charges  you  that  by  vir- 
tue of  such  an  agreement,  if  you  find  such 
an  agreement  was  made,  Harper  and  Teachey 
became  the  owners  of  the  property  as  ten- 
ants in  common,  and  if  you  shall  further  find 
that  Teachey  subsequently  sold  his  interest 
in  said  property  to  defendant,  Rivenbark, 
prior  to  June,  1909,  then  the  court  charges 
you  that  in  June,  1909,  the  plaintiff  and  de- 
fendant were  tenants  in  common  of  said 
property,  that  the  plaintiff  was  not  the  sole 
owner  of  the  said  property,  and  you  should 
answer  this  issue  'No.' "  (Plaintiff  excepted. 
Judgment  was  rendered  upon  the  verdict 
in  favor  of  the  defendant,  and  plaintiff  ap- 
pealed. 

Bernard  &  Bernard,  of  Nashville,  and  N. 
Y.  GuUey,  of  Wake  Forest,  for  appellant  F. 
S.  Spruill,  of  Rocky  Mount,  for  appellee. 

ALLEN,  J.  [1]  The  plaintiff  alleges  that 
he  was  the  owner  and  had  possession  of 
the  property  in  controversy  at  the  time  of 
the  alleged  wrongful  acts  of  the  defendant, 
and  these  allegations  are  comprehensiTe 
enough  to  include  a  special  property  therein 
with  a  present  right  of  possession.  38  Cya 
1550.  Cumbey  v.  Lovett,  76  Minn.  229,  79  N. 
W.  99;  Penland  v.  Leatherwood,  101  N.  C. 
515,  8  S.  E.  234,  9  Am.  St  Rep.  38. 

In  the  Minnesota  case  the  court  says:  *^n 
an  action  of  claim  and  delivery,  the  plaintiff 
is  not  required  to  plead  specially  the  source 
of  his  title,  or  the  particular  f&cts  which 
entitle  him  to  the  possession  of  the  property. 
He  may  allege  generally  that  he  is  the  own^ 
and  entitled  to  the  immediate  possession,  and 
under  that  prove  any  right  of  property,  gen- 
eral or  special,  that  entitle  him  to  such  pos- 
session." 

In  the  Penland  Case  the  plaintiff,  a  con- 
stable, sued  to  recover  the  yalue  of  certain 
goods  in  his  hands  by  virtue  of  the  levy  of 
certain  executions,  which  had  been  seized 
by  the  defendant,  and  it  was  held  that  the 
plaintiff  '*had  such  special  property  in  and 
ownership  of  the  goods  in  dispute  as  entitled 
him  to  recover." 

[2]  If  this  position  is  sound,  and  the  plain- 
tiff is  entitled  to  maintain  his  action  upon 
proof  of  a  special  property,  under  an  al]^;a- 
tion  of  ownership,  it  follows  that  his  honor 
was  in  error  when  he,  in  substance,  charged 
the  Jury  to  answer  the  first  issue  "No,"  al- 
though they  might  find  from  the  evidence 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Sortes  ft  Rep'r  Indexes 
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that  the  plaintiff  bought  the  interest  of  Tea- 
chey  and  the  defendant,  Rivenbark,  and  had 
the  property  in  his  possession  under  an  agree- 
ment with  Teachey  that  he  would  manage  it, 
and  when  all  the  debts  and  advancements 
made  by  the  plaintiff  had  been  paid  out  of 
the  proceeds  of  operation,  both  should  run 
and  operate  it  If  these  flicts  recited  in 
the  instruction  are  established,  the  plaintiff 
at  the  time  of  the  entry  by  the  defendant 
was  in  any  event  the  absolute  owner  of  one- 
half  of  the  property,  and  he  had  a  special 
property  in  the  whole,  coupled  with  posses- 
sion, for  the  purpose  of  repaying  the  items  of 
expenditure  included  in  the  agreements  with 
Teachey,  and  the  defendant,  having  bought 
from  Teachey  subsequent  to  his  agreement 
with  the  plaintiff,  took  subject  to  this  agree- 
ment 

[3]  If  so,  conceding  that  the  defendant  is 
a  tenant  in  common  with  the  plaintiff,  he  had 
no  right  to  the  possession,  as  'It  is  com- 
petent for  tenants  in  common  to  agree  among 
themselves  that  one  of  them  shall  have  sole 
or  exclusive  possession  of  the  common  prop- 
erty, and  such  an  agreement  is  valid  and 
enforceable  (38  Oyc.  19),  and  upon  these  facts 
his  entry  would  be  wrongful,  and  he  would 
be  liable  in  damages  for  a  conversion  with- 
out proof  of  negligence  (38  Gyc.  295),  the 
amount  of  the  recovery  being  dependent  on 
the  value  of  the  interest  of  the  plaintiff  and 
the  value  of  the  property  at  the  time  of  the 
conversion. 

For  the  reasons  stated,  a  new  trial  is  or- 
dered, with  directions  to  strike  out  of  the 
first  Issue  the  word  "sole,"  and  to  submit 
such  additional  issues  as  may  be  necessary 
to  settle  the  controversy  between  the  parties. 

New  triaL 

<165  N.  C.  166) 

NICHOLS  T.  TOWN  OF  FOUNTAIN. 

(Sapreme  0>Qrt  of  North  Carolina.    March  11, 

1914.) 

1.  Municipal  Corporations  ((  734*)— Torts 

—LlABILITT. 

A  rural  town  of  150  inhabitants  employing 
but  one  policeman  was  not  liable  for  the  death 
of  an  intoxicated  person  while  in  the  lockup  in 
the  municipal  building,  caused  by  the  destruc- 
tion of  such  building  by  fire,  though  it  employed 
no  guard  or  watchman,  since,  if  a  municipality 
properly  constructs  and  furnishes  the  prison 
and  exercises  ordinary  care  in  providing  the 
usual  necessaries  for  the  prisoner,  it  is  not  lia- 
ble for  the  negligence  of  its  officers  to  properly 
care  for  and  administer  to  the  wants  of  the 
prisoners. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1550;  Dec.  Dig.  i 
734.*] 

2.  Municipal  Corporations  (5  724*)— Torts 

— LlABILITT. 

A  municipality  is  not  liable  for  the  acts 
of  its  officers  in  the  performance  of  purely  gov- 
ernmental powers  for  the  benefit  of  the  public 
at  large  and  not  for  its  private  benefit 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  1545,  1561,  1568; 
Dec.  Dig.  §  724.*] 


Appeal  from  Superior  Court,  Pitt  County ; 
Whedbee,  Judge. 

Action  by  Henry  P.  Nichols,  administrator 
of  Edward  S.  Nichols,  against  the  Town  of 
Fountain.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Harry  Skinner  and  Albion  *  Dunn,  both 
of  Greenville,  for  appellant  F.  G.  James  & 
Son  and  Moore  &  Long,  all  of  Greenville,  for 
appellee. 

^  BROWN,  J.  [1]  In  their  brief  the  learned 
counsel  for  plaintiff  contend  that  his  honor 
erred  in  granting  defendant's  motion  of  non- 
suit: 

(1)  For  that  the  testimony  of  plaintiff  es- 
tablishes an  actionable  cause  of  negligence 
against  the  defendant,  in  that  it  shows:  (a) 
That  the  plaintifTs  intestate  was  arrested  in 
defendant  town  while  in  a  state  of  intoxica- 
tion, and  was  placed,  while  dead  drunk,  in  de- 
fendant's town  lockup,  which  said  lockup 
was  located  in  the  second  story  of  a  wooden 
building,  (b)  That  plaintifTs  intestate  was 
in  an  unconscious  condition,  and  in  said  con- 
dition was  locked  in  a  cell,  without  the 
ability  to  protect  himself  from  harm  or  es- 
cape from  danger,  (c)  That  the  town  au- 
thorities knew  of  said  condition,  (d)  That, 
knowing  said  .condition,  the  defendant  failed 
to  provide  a  night  watclnnan  or  a  guard  to 
look  after  plaintiff's  Intestate  and  provide 
for  him  a  means  of  escape  in  case  of  Are.  (e) 
That  while  plaintiff's  Intestate  was  confined 
in  said  cell  the  said  building  was  burned,  and 
he  being  in  a  helpless  condition  and  being 
locked  in  said  cell,  and  the  defendant  not 
having  a  guard  or  watchman,  by  reason 
thereof  plaintiff's  said  ihtestate  was  burned 
to  death. 

(2)  That  it  was  the  duty  of  the  town  to  pro- 
vide a  guard  or  watdiman  for  one  in  the 
condition  of  plaintiff's  intestate,  and,  failing 
to  do  so,  defendant  was  guilty  of  gross  nejgU- 
gence,  for  which  it  is  liable  in  damages. 

The  evidence  shows  that  the  'town  of 
Fountain"  is  a  rural  village  of  150  inhab- 
itants, with  a  municipal  building  of  wood, 
the  lower  story  used  as  a  market  house,  and 
the  upper  as  a  courtroom  with  a  lockup  of 
two  cells  for  prisoners.  There  was  no  build- 
ing situated  nearer  than  50  feet  The  town 
employs  only  one  policeman.  About  1  o'clock 
at  night  a  fire  broke  out  and  destroyed  the 
building  and  burned  to  death  plaintiff's  in- 
testate.   The  origin  of  the  fire  is  unknown. 

[2]  The  cases  bearing  upon  the  liability  of 
municipalities  for  the  torts  of  its  officers  are 
very  numerous,  and  many  nice  distinctions 
are  taken ;  but  it  seems  to  be  quite  well  set 
tied  that  they  are  not  liable  for  the  acts  ol 
their  officers  done  in  performance  of  purely 
governmental  powers  for  the  benefit  of  the 
public  at  large,  and  not  for  their  private  ben* 
efit ;  for  otherwise  it  would  be  impossible  to 
say  where  their  liabilities  would  end,  or  how 
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heavy  woold  be  the  burdens  of  those  who 
sustain  their  existence.  This  principle  is 
very  well  stated  by  Shearman  &  Bedfield, 
Negligence,  I  253,  and  Dillon  on  Mun.  Corp. 
966-968 ;  and  Is  embodied  in  numerous  Judi- 
cial decisions  in  this  and  other  states.  A  very 
learned  and  .exhaustive  discussion  of  the  sub- 
ject will  be  found  in  Mendel  v.  Wheeling,  28 
W.  Va.  245,  57  Am.  Rep.  604,  where  the  sub- 
ject is  discussed  In  its  various  phases  and 
many  cases  cited  and  commented  upon. 

In  this  state  the  general  principle  as  herein 
stated  is  recognized  and  applied  and  in  t^ 
spect  to  Jails  and  "lockups"  the  municipality 
is  held  only  to  the  duty  of  properly  construct- 
ing and  furnishing  the  prison,  and  in  exer- 
cising ordinary  care  in  providing  the  usual 
necessaries  for  the  prisoners.  It  is  held  that, 
if  the  municipal  authorities  comply  with 
these  requirements,  the  municipality  is  not 
liable  in  damage  for  the  negligence  of  its  oC- 
flcers  to  properly  care  for  and  administer  to 
the  wants  of  the  prisoners.  Coley  v.  States- 
▼iUe,  121  N.  C.  801,  28  S.  B.  48^ ;  Shields  v. 
Durham,  116  N.  C.  394,  21  S.  B.  402 ;  Moffit 
V.  Asheville,  103  N.  G.  237,  9  S.  B.  695,  14 
Am.  SL  Rep.  810;  Mcllhenney  v.  Wilming- 
ton, 127  N.  C.  146,  37  S.  E.  187,  50  L.  B.  A. 
470;  Hlues  v.  Rocky  Mount,  162  N.  C.  411,  78 
S.  SI  510. 

Applying  these  principles,  it  was  held  by 
the  Supreme  Ck)urt  of  West  Virginia,  in 
Brown,  Adm'r,  v.  Town  of  Guyandotte,  34 
W.  Va.  299,  12  S.  B.  707,  11  L.  R.  A,  121,  that 
a  town  is  not  liable  for  damages  for  the  death 
of  a  person  caused  by  the  burning  of  its  Jail 
while  such  person  was  confined  therein  by 
town  authority  for  a  violation  of  its  ordi- 
nances, though  such  fire  was  attributable  to 
the  wrongful  acts  of  the  officer  or  agent  of 
the  town.  In  this  case  many  cases  are  dted 
and  Instances  given  where  the  municipality 
has  been  exonerated  from  liability  for  the 
negligence  of  its  officers.  The  declaration 
alleged  that  the  defendant  "wrongfully,  will- 
fully, and  negligently  suffered,  permitted,  and 
caused"  the  Jail  to  be  destroyed  by  fire 
whereby  the  plaintiff's  decedent  was  so  badly 
burned  that  he  died.  The  court  in  the  opin- 
ion, after  stating  the  general  rule  that  a  mu- 
nicipality cannot  be  held  liable  for  acts  of  its 
officers  done  in  the  performance  of  purely 
governmental  powers,  said:  "I  think  the 
duty  and  function  of  keeping  a  Jail  and  con- 
fining therein  offenders  against  the  municipal 
ordinances  of  the  town  are  plainly  purely 
governmental  in  character,  and  fall  within 
the  rule  Just  stated.  The  declaration  does 
not  tell  us  to  the  negligence  or  act  of  what 
officer  of  the  town  the  burning  is  chargeable. 
It  says,  'The  town  suffered  and  permitted  and 
caused  the  said  Jail  or  lockup  to  be  destroy- 
ed by  fire.*  The  question  arising  on  demur- 
rer, it  might  occur  to  the  mind  that  the  act 
ef  expressly  causing  the  burning  may  have 
been,  not  that  of  a  subordinate  officer  or 


keeper  of  the  Jail,  bat  the  chief  officer,  or 
even  by  order  of  its  council;  but  such  a 
criminal  act  would  be  ultra  vires,  not  within 
the  corporate  powers  conferred  by  law  on  the 
town,  and  for  it  the  town  would  not  be 
liable." 

The  same  principles  of  law  are  recognized 
in  E2ngland,  and  in  a  recent  case  brought  on 
appeal  before  the  privy  council  the  Judgment 
of  the  Supreme  Gourt  of  British  Golumbia  is 
affirmed,  and  it  was  held  that  a  small  rural 
township  is  not  bound  to  have  a  watchman 
constantly  on  duty  to  guard  against  the  risk 
of  fire  in  a  wooden  cell  used  for  the  custody 
of  prisoners,  and  that  the  township  was  not 
liable  for  the  death  of  a  prisoner  in  such  Jail, 
caused  by  fire  originating  hi  the  cell.  Mc- 
Kenzie  et  aL  v.  Corporation  of  Township  of 
ChilHwack,  Ann.  Gas.  1913B,  1278.  TMs 
case  is  on  "all  fottrs"  with  the  one  we  are 
considering.  In  the  opinion,  the  president 
says:  "It  was  not  unreasonable,  in  their 
Lordships*  view,  for  the  defendants  In  the 
small  rural  municipality  of  Chilllwack  to  al- 
lot to  Galbeck  the  other  duties  to  some  of 
which  he  attended  on  the  evening  of  the  fire ; 
nor  was  it  the  duty  of  the  respondents  in  the 
circumstances  to  keep  Galbeck  or  any  other 
person  constantly  at  the  lockup.  No  brea<& 
of  duty  on  their  part  caused  or  contributed 
to  the  death  of  the  deceased." 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 

■*"****  (166  N.  C.  268) 

STATE   V.    PITT. 

(Supreme  Court  of  North  Garolina.    March  U, 

1914.) 

1.  Indiotubht  ANn  Information  (S  137*)— 
Quashing  —  Disqualification  of  Gband 
Jury— Foreman. 

That  the  foreman  of  the  grand  Jury  was 
the  prosecutor,  and  swore  out  a  complaint 
against  accused,  was  not  ground  for  quiudiing 
an  indictment  against  him,  where  the  foreman 
retired  from  the  jury  room,  and  did  not  discuss 
the  case  with  the  grand  jury,  nor  vote  on  pass- 
ing the  bill. 

[Bid.  Note.~For  other  cases,  se^  Indictment 
and  Information,  Ont.  Dig.  §i  480-4S7 ;  Dec 
Dig.  $  137.*] 

2.  Criminal  Law  (f  1153*)— Witnesses  (i 
79»)— Appeal  and  Error— Gompetenoy  of 
Minors. 

Whether  witnesses,  respectively  11  and  12 
years  old,  were  of  sufficient  age  and  capacity 
to  teatity  is  to  be  determined  by  the  trial  court, 
and  such  determination  is  not  reviewable  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Cent.  Dig.  M  3061-^066 ;  Dec.  Dig.  f 
1153;*  Witnesses,  Cent  Dig.  H  201-204,  216; 
Dec.  Dig.  §  79.*] 

3.  Criminal  Law  ((  1153*)— Compbtenct  of 
Minor. 

A  finding  that  a  witness,  11  years  old,  who 
testified  that  if  he  swore  to  a  lie  they  would 
put  him  in  jail,  that  he  intended  to  tell  the 
truth,  and  was  going  to  tell  what  he  knew,  and 
a  witness,  12  years  old,  who  testified  that  he 
had  never  been  in  court  before,  that  when  he 
kissed  the  book  it  meant  that  he  would  tell  the 
truth,  and  that  if  be  should  tell  a  lie  they  would 
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put  him  in  the  lockup,  were  competent  witness- 
es is  conclnsfve  as  to  their  competency,  both  as 
to  their  moral  and  religious  sensibility  and 
their  intelligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  |S  3061-^066;  Dec.  Dig.  f 
1153.»] 

4.  LABOEinr  (§  43*)— ADMxasiBiurr  or  Evi- 
dence. 

In  a  prosecution  against  an  employ^  for 
larceny  of  his  employer's  corn,  evidence  that 
the  emplovd  was  trusted  with  property  of  his 
employer  is  outside  the  issues. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §(  130,  133 ;  Dec.  Dig.  {  48.*] 

6.  Criminal  Law   (S   789*)— Insteuotions— 
Reabonabub  Doubt. 

An  instruction  that  a  reasonable  doubt  in 
the  jury  box  is  exactly  the  same  kind  of  rea- 
sonable doubt  that  an  honest  man  meets  up 
with  in  human  life  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1851,  1880,  1904- 
1922,  1960,  1967;    Dec.  Dig.  S  789.^1 

Appeal  ttom  Superior  Court,  Pitt  County; 
Whedbee,  Judge. 

Willis  Pitt  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

Julius  Brown,  of  Greenville,  for  appellant 
T.  W.  Bickett,  Atty.  Gen.,  and  T.  H.  Calvert, 
Aast  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  [1]  The  defendant  was  con- 
victed of  larceny  of  the  corn  of  one  J.  R. 
Bunting  standing  in  the  field.  The  testimony 
came  from  eyewitnesses,  and  was  dear  and 
explicit  The  first  exception  is  to  the  re- 
fusal of  the  court  to  quash  the  bill  of  indict- 
ment on  the  ground  that  said  Bunting,  who 
was  foreman  of  the  grand  Jury  that  passed 
on  the  bill,  was  also  the  prosecutor,  and 
swore  out  the  warrant  before  a  Justice  of 
the  peace.  The  court  found  as  a  fact  that 
Bunting,  at  the  time  that  the  grand  Jury  was 
considering  the  bill,  retired  from  the  grand 
Jury  room,  and  did  not  discuss  the  case  with 
the  grand  Jury,  nor  vote  on  passing  the  bill, 
and  that  he  did  nothing  In  regard  to  it  ex- 
cept that,  as  foreman  of  the  grand  Jury,  he 
signed  the  bill  at  the  direction  of  the  grand 
jury,  and  carried  the  Indictment  into  court 

"The  general  rule  has  been  laid  down  that 
interest  In  a  particular  prosecution  other 
than  a  direct  pecuniary  Interest  will  not  dis- 
qualify a  grand  Juror,  or  be  ground  of  objec- 
tion to  an  indictment  in  the  finding  of  which 
he  participates.  Accordingly,  in  the  absence 
of  statutory  provisions  to  the  contrary,  the 
fact  that  a  person  has  originated  a  com- 
plaint against  the  person  accused  of  crime, 
or  is  a  witness  for  the  prosecution,  does  not 
operate  as  a  disqualification.  And  the  same 
rule  has  been  applied  to  a  person  who  has 
evinced  a  desire  and  purpose  to  enforce  the 
law  against  the  particular  kind  of  crime,  or 
has  subscribed  funds  for  the  purpose  of  le- 
gitimately suppressing  a  particular  violation 
of  law."    20  Cyc.  1301,  title,  "Grand  Jury." 

In  State  v.  Sharp,  110  N.  C.  604,  14  S.  B. 


604,  where  there  Is  a  full  discussion  of  ob- 
jections to  the  competency  of  a  grand  Jury, 
it  is  held  that  the  fact  that  a  son  of  the 
prosecutor  was  a  member  of  the  grand  Jury 
did  not  vitiate  the  indictment,  though  he 
had  actively  participated  in  finding  the  bill. 

In  State  v.  McDonald,  73  N.  C.  346,  it 
was  held  that  a  grand  Juror  was  a  compe- 
tent witness  on  the  trial  of  the  defendant 
Revlsal,  8  3242,  provides  that  grand  Juries 
shall  return  all  bills  of  indictment  in  open 
court  through  the  acting  foreman,  except  in 
capital  felonies,  and  it  has  been  often  held 
that  an  indictment  need  not  necessarily  be 
signed  by  any  one.  State  v.  Mace,  86  N. 
0.  668. 

[2]  Exceptions  2  and  3  are  to  the  ruling 
of  the  court  that  two  witnesses,  respectively 
11  and  12  years  old,  were  of  sufficient  age 
and  capacity  to  testlf;y.  The  competency  of 
a  witness  to  testify  is  determined  by  the 
trial  court,  and  is  not  reviewable  on  appeal. 
State  V.  Finger,  131  N.  C.  781,  42  S.  E.  820 ; 
State  V.  Perry,  44  N.  0.  330 ;  40  Cyc.  2200. 

[3]  One  of  these  witnesses,  11  years  old, 
testified  that  if  he  swore  to  a  lie  they  would 
put  him  in  Jail ;  that  he  Intended  to  tell  the 
truth,  and  was  going  to  tell  what  he  knew. 
The  other  witness,  12  years  old,  testified  that 
he  had  never  been  In  court  before;  that 
when  he  kissed  the  book  it  meant  that  he 
would  tell  the  truth ;  that  if  he  should  tell 
a  lie  they  would  put  him  in  the  lockup. 
When  asked,  "What  else?'  he  replied,  "I 
don't  know,  sir."  The  finding  of  the  Judge 
that  these  witnesses  were  competent  to  tes- 
tify was  conclusive^  and  not  reviewable. 
This  is  80  held  both  as  to  their  moral  and 
religious  sensibility  and  their  intelligence. 
State  V.  Manuel,  64  N.  C.  604;  State  v.  Ed- 
wards, 79  N.  C.  64a 

Shaw  V.  Moore,  40  N.  0. 25,  is  a  very  inter- 
esting discussion  as  to  the  disqualification 
of  a  witness  on  account  of  his  religious  be- 
lief. The  court  there  held  that  one  who  be- 
lieved in  the  existence  of  a  Supreme  Being 
was  a  competent  witness,  though  he  did  not 
believe  that  punishment  would  be  infiicted 
in  the  world  to  come.  In  that  case  it  would 
seem  that  the  witnesses  were  of  age.  If  it 
were  open  to  us  to  review  the  findings  of 
fact  of  his  honor  as  to  the  competency  of 
these  witnesses,  it  would  seem  that  they 
gave  very  intelligent  replies,  and  a  sense  of 
their  responsibility  and  intention  to  tell  the 
truth,  and  that  punishment  would  be  award- 
ed them  should  they  fall  to  do  so.  The  fact 
that  one  of  the  witnesses  said  he  "did  not 
know"  what  punishment  would  happen  to 
him  beyond  Imprisonment  in  Jail  should  not 
disqualify  him,  in  view  of  the  other  evidence 
showing  his  intelligence  and  sense  of  respon- 
sibility. However,  as  already  stated,  the 
finding  of  the  Judge  in  such  case  is  conclu- 
sive, and  not  reviewable  by  us.  He  sees  the 
witnesses,  and  can  Judge  better  of  their  Intel- 
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ligence  and  sense  of  responsibility  than  can 
possibly  be  transmitted  to  us  on  paper. 

In  Shaw  v.  Moore,  supra,  Pearson,  J.,  said 
that  "in  the  old  cases  it  was  held  to  be  com- 
mon law  that  no  infidel  (in  which  class 
Jews  were  included)  could  be  sworn  as  a 
witness  in  the  courts  of  England."  He  then 
proceeds  to  say  that  the  reason  for  this  as 
giyen  by  my  Lord  Coke,  "to  say  the  least 
of  it,  is  narrow-minded,  illiberal,  bigoted, 
and  unsound,"  and  adds  that  "Lord  Hale, 
notwithstanding  the  opinion  of  Ooke  and  *the 
old  cases,  held  that  a  Jew  is  a  competent 
witness,  and  may  be  sworn  on  the  Old  Testa- 
ment, and  such  has  ever  since  been  taken 
to  be  the  law."  We  know  that  the  Old  Scrip- 
tures, which  is  the  Hebrew  Bible  does  not 
teach  a  future  life,  and  hence  there  is  ab- 
sent therefrom  the  doctrine  of  future  re- 
wards and  punishments.  Indeed,  the  New 
Testament  teaches  that  "life  eternal  came 
through  Jesus  Christ."  In  the  same  case, 
Shaw  V.  Moore,  supra,  Pearson  refers  to 
Omychund  v.  Barker,  1  Atk.  19,  as  a  great 
case,  "for  it  relieved'  the  common  law  from 
an  error  that  was  a  reproach  to  it"  In  that 
case  "a  Gentoo,  who  did  not  believe  in  either 
Old  or  New  Testament,"  was  held  to  be  a 
competent  witness,  though  it  did  not  appear 
"whether,  according  to  Gentoo  religion,  re- 
wards and  punishments  are  to  be  in  this 
world  or  the  world  to  come.  The  decision 
was  made  without  ascertaining  how  the  fact 
was,  so  it  must  have  been  considered  by  the 
court  to  be  immaterial."  Judge  Pearson  fur- 
ther says  that  it  was  insisted  on  the  argu- 
ment that,  however  it  was  decided  in  Omy- 
chund V.  Barker,  it  was  otherwise  under  our 
statutory  provisions  prescribing  the  forms  of 
oath.  He  says,  as  to  this  argument:  "We 
think  it  manifest,  by  a  perusal  of  the  stat^ 
ute,  that  it  was  not  intended  to  alter  any 
rule  of  law ;  but  the  sole  object  was  to  pre- 
scribe forms  adapted  to  the  religious  belief 
of  the  general  mass  of  citizens  for  the  sake 
of  convenience  and  uniformity." 

The  form  of  oath  for  witnesses  now  pre- 
scribed (Revlsal,  (  1496  [29],  and  section  2360) 
simply  requires  the  witness  to  swear  that 
his  evidence  "shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth."  The  pro- 
vision in  Revisal,  i  2354,  as  to  the  manner  of 
swearing  is,  as  Judge  Pearson  says,  merely 
a  form  "adapted  to  the  religious  belief  of 
the  general  mass  of  citizens  for  the  sake  of 
convenience  and  uniformity."  Revisal,  §  2363 
(enacted  1899,  c.  50),  validated  oaths  thereto- 
fore taken  not  in  a  manner  prescribed  by 
the  Laws  of  1777,  now  Revisal,  §  2354. 

If  such  reply  from  one  who  is  honestly  ig- 
norant of  what  will  happen  to  him  in  an- 
other world  shall  render  him  incompetent 
to  testify,  not  only  the  administration  of 
justice  will  often  be  hindered,  but  unwilling 
witnesses  can  block  needed  investigations 
by  professing  like  ignorance. 


[4]  It  was  excepted  that  the  defendant 
was  not  allowed  to  state  that  his  employer 
trusted  him  with  his  property.  This  is  not 
an  issue  in  this  cause.  The  question  is  not 
whether  he  was  trusted  by  his  employer,  nor 
that  he  was  unworthy  of  that  confidence, 
but.  Did  he  steal  the  corn  of  the  prosecu- 
tor as  charged  in  the  bill  of  indictment?  It 
would  not  have  been  competent  for  the  state 
to  show  that  the  defendant  was  not  trusted, 
or  was  suspected  by  his  employer.  Nor  is  it 
competent  for  the  defendant  to  testify  that 
he  was  trusted. 

[5]  Nor  do  we  think  it  good  ground  of  ex- 
ception that  the  judge  in  his  charge,  in  at- 
tempting to  define  what  constitutes  a  reason- 
able doubt,  said :  "A  reasonable  doubt  in  the 
the  jury  box  is  exactly  the  same  kind  of 
reasonable  doubt  that  an  honest  man  meets 
up  with  in  human  life."  The  law  does  not 
require  that  any  particular  formula  shall  be 
used  in  charging  upon  the  doctrine  of  rea- 
sonable doubt.  State  v.  Dobbins,  149  N.  C. 
465,  62  S.  E.  635;  State  v.  Brabham,  108  N. 
C.  793,  13  S.  E.  217 ;  State  v.  Matthews,  66 
N.  C.  106;   State  v.  Oscar,  52  N.  a  305. 

No  error. 

WALKER  and  ALLEN,  JJ^  concurring  hi 
result. 

(165  N.  c.  ») 
NEWSOMB  et  ux.  V.  BANK  OF  AHOSKIEL 

(Supreme  Court  of  North  Carolina.     March  4, 

1914.) 

Pleading  (§  345*)— Judgment  on  Pjjeadinos 
—contbo verted  allegations 

A  complaint,  in  an  action  by  a  married 
woman  against  a  bank,  alleged  that  she  bor- 
rowed S1,000  from  it,  and  deposited,  as  col- 
lateral tor  the  loan,  notes  given  to  her  for  land 
Bold  by  her;  that  she  did  not  indorse  the  col- 
lateral, but  authorized  her  husband  to  deposit 
it  for  security  for  such  loan,  and  no  more; 
that  the  cashier  had  knowledge  of  these  facts; 
that  G.,  a  director  of  the  bankj  through  deceit, 
induced  the  husband  to  give  him  an  accommo- 
dation note  for  $731.67,  which  he  thereafter 
transferred  to  the  bank;  that  the  bank,  upon 
tender  of  the  amount  due  on  the  first  note,  re- 
fused to  surrender  the  collateral,  and  held  it  as 
security  for  the  $731.67  note.  The  answer 
denied  the  allegations  of  the  complaint  except 
as  to  the  tender  and  refusal,  alleged  that  the 
bank  was  a  bona  fide  purchaser  for  value,  with- 
out notice,  before  maturity  of  the  second  note, 
and  held  it  lawfully  secured  by  such  collateral, 
denied  that  plaintiff  did  not  indorse  the  collat- 
eral notes,  alleged  that  the  husband  purchased 
the  land  in  question,  but,  to  hinder  and  defeat 
G.  and  others  to  wnom  he  was  indebted,  had 
the  land  conveyed  to  the  wife,  and  that  in 
pursuance  of  such  fraudulent  scheme  the  hus- 
band and  wife  had  sold  the  land,  and  took  such 
collateral  notes  and  deed  of  trust  securing  them, 
payable  to  the  wife,  and  that  the  wife  was  not 
the  real  owner  of  such  notes,  but  that,  if  she 
was  such  owner,  she  authorized  the  husband  to 
negotiate  them  to  secure  the  second  note. 
hcldt  that  the  answer  raised  issues  of  fact  to 
be  determined  before  the  rights  of  the  parties 
could  be  finally  adjudicated,  and  that  a  judg- 
ment on  the  pleadings  awarding  possession  of 
the  collateral  notes  to  plaintiff  upon  pa^'ment 
of  the  first  note,   and   practically   determining 
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that  the  collateral  notes  did  not  constitute  se- 
curity tot  the  second  note  held  by  the  bank, 
was  erroneously  rendered. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  »  1055-1059 ;   Dec.  Dig.  §  345.»] 

Appeal  from  Superior  Court,  Hertford 
County;   Peebles,  Judge. 

Action  by  J.  G.  Newsome  and  wife  against 
tbe  Bank  of  Ahoskie.  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

Civil  action  heard  at  October  term,  1913, 
superior  court  of  Hertford  county,  P^bles, 
judge,  upon  motion  by  the  plaintiff  for  judg- 
ment upon  the  pleadinga  The  court,  upon 
such  motion,  rendered  the  following  judg- 
ment :  "This  cause  coming  at  this  term  to  be 
beard,  all  parties  being  before  the  court,  and 
the  court,  after  hearing  the  pleadings  and 
admissions  in  open  court,  that  J.  R.  Garrett, 
named  in  the  pleadings,  is  a  director  of  the 
defendant,  being  of  the  opinion  that  the 
feme  plaintiff,  Dora  M.  Newsome,  is  the  own- 
er and  entitled  to  the  possession  of  the  col- 
lateral notes,  described  in  the  complaint  and 
answer,  to  wit,  note  against  T.  B.  Hall  for 
$765,  and  interest,  note  against  N.  Hall  for 
$000,  and  note  against  Hoard  Newsome  for 
$700,  all  payable  to  said  feme  plaintiff,  sub- 
ject only  to  the  payment  of  the  note  against 
J.  C.  Newsome  for  $1,100,  and  interest,  set 
forth  in  the  pleadings.  It  is,  on  motion  of 
plaintiffs''  counsel,  considered  and  adjudged 
that  upon  the  payment  of  said  note  for  $1,- 
100,  and  interest,  by  the  plaintiffs,  or  by  any 
one  for  them,  that  the  receivers,  hereinbefore 
appointed  to  take  charge  and  control  of  said 
collateral  notes  by  Lane,  Judge,  at  February 
term,  1913,  of  this  cpurt,  shall  deliver  said 
collateral  notes  to  the  said  feme  plaintiff, 
Dora  M.  Newsome.  By  consent  of  all  par- 
ties to  this  action,  it  is  ordered  and  adjudged 
that  the  said  receivers  John  G.  Vann  and 
Stanly  Winborne  proceed  to  collect  said  col- 
lateral notes  against  Hall  and  Hoard  New- 
some,  above  described,  by  sale  under  the 
mortgage  or  deed  of  trust  securing  the  same, 
or  otherwise  as  to  them  may  seem  best,  with 
interest  thereon,  and  apply  the  collection  so 
made  as  follows :  (1)  To  the  payment  of  the 
said  $1,100  note,  and  interest,  due  the  de- 
fendant bank  by  J.  C.  Newsome;  (2)  of  the 
balance,  retain  enough  to  pay  the  $700  note 
of  J.  C.  Newsome  to  J.  R.  Garrett,  now  claim- 
ed by  said  bank,  and  described  in  the  plead- 
ings, together  with  the  cost  of  this  action,  to 
await  the  decision  of  the  Supreme  Court  as 
to  such  appeal  as  may  be  taken  from  this 
Judgment;  and  (3)  any  balance,  after  de- 
ducting the  amounts  named  in  sections  1  and 
2  above,  pay  over  to  feme  plaintiff,  Dora  M. 
Newsome,  or  to  her  attorneys  of  record.  It 
is  further  adjudged  that  the  defendant  pay 
the  cost  of  this  action,  to  be  taxed  by  the 
clerk,  including  $2  for  the  stenographer. 
This  Judgment  is,  by  consent,  without  preju- 


dice to  plaintifrs  right  to  show  fraud  or 
want  of  consideration  for  the  said  note  for 
$700,  executed  by  J.  C.  Newsome  to  J.  R. 
Garrett,  and  that  the  defendant  bank  is  not 
the  bona  fide  owner  of  said  note.  The  plain- 
tiff is  also  taxed  with  $2  for  benefit  of  ste- 
nographer. R.  B.  Peebles,  Judge  Presiding." 
From  this  judgment,  the  defendant  ap- 
peals. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant 

BROWN,  J.  The  complaint  in  substance 
alleges :  In  the  year  1911  Dora  M.  Newsome 
borrowed  of  defendant  $1,000,  and  deposited 
with  said  bank,  as  collateral  for  a  loan,  sev- 
eral notes  of  Hall,  Newsome,  and  others,  said 
notes  being  given  to  Dora  M.  Newsome  for 
land  sold  them;  that  Dora  M.  Newsome 
never  indorsed  said  collateral  to  the  bank, 
but  did  authorise  her  husband  to  deposit 
them  with  the  bank  as  collateral  tot  the  loan 
to  her  of  $1,000,  and  no  more,  and  that  the 
cashier  had  knowledge  of  these  facts;  that 
a  note  for  $1,000  was  given  for  the  loan,  and 
when  same  was  due  the  cashier,  without  the 
knowledge  or  consent  of  the  feme  defendant, 
induced  her  husband  to  renew  the  note,  and 
to  include  the  sum  of  $100,  which  the  hus- 
band personally  owed  the  bcuak,  and  for 
which  the  collateral  was  not  liable ;  that  on 
January  15,  1912,  J.  R.  Garrett,  a  director 
of  the  bank,  through  deceit  and  cunning,  iur 
duced  J.  0.  Newsome  to  give  him  an  accom- 
modation note  for  $731.67,  stating  that  he 
wanted  to  buy  land,  and  stating  that  J.  O. 
Newsome  would  never  have  the  note  to  pay ; 
that,  by  teasing  and  begging  and  whisky, 
Garrett  finally  got  the  accommodation  note 
without  consideration,  and  that  Newsome 
owed  Garrett  nothing  thereon;  that  soon 
thereafter  J.  0.  Newsome  saw  the  note  in  the 
hands  of  the  Bank  of  Ahoskie,  and  asked  the 
cashier  what  he  was  doing  with  same^  to 
which  the  cashier  relied  that  he  was  simply 
transferring  same  from  Garrett  to  Harmon, 
and  that  Newsome  then  and  there  explained 
the  circumstances  under  which  the  note  was 
given,  and  that  the  cashier  agreed  that  he 
would  not  handle  the  note,  and  that  under 
no  circumstances  would  the  bank  se^  to 
hold  the  collateral  responsible  therefor ;  that 
later  the  cashier  came  and  tried  to  induce 
feme  plaintiff  to  sign  a  paper  authorizing  the 
application  of  the  collateral  to  this  note; 
that,  owing  to  the  strange  actions  and  words 
of  the  cashier,  attorneys  for  the  plaintiffs 
tendered  the  cashier  $1,100,  and  demanded 
the  collateral,  which  the  cashier  refused  to 
accept,  and  notified  them  that  he  held  the 
collateral  responsible  for  the  $731.67  note,  as 
well  as  the  $1,100  note ;  that  at  the  time  of 
the  tender,  and  at  the  Ume  of  filing  the  com- 
plaint, Dora  M.  Newsome  owed  the  bank  no 
more  than  $1,100 ;  that  holding  the  collateral 
as  security  for  the  $731.67  is  a  plot  and  con- 
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splracy  between  the  bank  and  J.  R.  Qarrett ; 
chat  the  bank's  refusal  to  surrender  the  col- 
lateral has  injured  feme  plaintUTs  credit 

The  feme  plaintiff  demands  judgment  for 
possession  of  the  collateral  upon  payment  of 
$1,000  for  $1,000  damages  for  the  detention 
of  the  notes  and  costs  of  action. 

The  answer  denies  categorically  the  sev- 
eral allegations  of  the  complaint  except  as  to 
the  tender  and  refusal,  and  avers  that  the 
bank  is  a  bona  fide  purchaser  for  value,  and 
without  notice,  before  maturity  of  the  $781.- 
67  note,  and  holds  the  same  lawfully  secured 
by  said  collateral.  The  answer  also  denies 
that  the  feme  plaintifT  did  not  indorse  the 
three  collateral  notes.  The  answer  also  sets 
out  at  great  length  an  affirmative  defense, 
and  asks  equitable  relief.  It  avers  that  in 
1907  the  husband,  Jdtm  O.  Newsome,  pur- 
chased the  land  described  in  the  deed  in 
trust,  securing  the  three  collateral  notes  of 
T.  B.  HaU  for  $765,  N.  HaU,  $600,  and  J.  £L 
Newsome  for  $700,  and  paid  the  purchase 
money,  and  took  a  deed  therefor,  and — 

(15)  That  on  the  11th  day  of  March,  1908, 
or  thereabouts,  the  said  John  G.  Newsome 
married  the  plaintiif,  Dora  M.  Newsome, 
and,  then  being  heavily  indebted,  and  espe- 
cially being  indebted  unto  J.  R.  Garrett,  and 
to  hinder,  and  delay,  and  defeat  the  said 
Garrett  and  his  other  creditors  in  the  col- 
lection of  their  debts  against  him,  the  said 
John  G.  Newsome  destroyed  the  deed  for 
said  land  which  the  said  R.  B.  Gowand  and 
wife  had  made  and  delivered  to  him,  and 
ftilsely  and  fraudulently  procured  said  Gow- 
and to  make  and  deliver  the  deed  for  said 
land  in  the  name  of  his  wife,  the  feme  plain- 
tiff, Dora  M.  Newsome,  who  paid  nothing 
therefor,  and  was  ignorant  of  the  fact  that 
said  deed  was  so  made,  and  who  took  said 
deed  and  title  as  trustee  for  her.  husband, 
and  for  those  whom  he  owed. 

(16)  That,  at  the  time  the  said  J.  0.  New- 
some  so  fraudulently  had  said  deed  made  to 
his  wife,  he  was  indebted,  not  only  to  said 
J.  B.  Garrett,  but  also  to  G.  W.  Mitchell, 
since  reduced  to  Judgment,  in  the  sum  of 
$238.53,  with  interest  and  costs,  to  Lynch- 
burg Shoe  Ck>mpany  in  the  sum  of  $144.65, 
with  interest  and  costs,  Petersburg  Dry 
Goods  Company  in  the  sum  of  $164.66,  with 
interest  and  costs,  Btchison  Hat  Ck>mpany 
in  the  sum  of  $68.85,  with  interest  and  costs, 
and  to  Montague  &  Bunting  in  the  sum  of 
$36,  with  interest  and  costs,  all  of  which 
amounts  and  claims  were  reduced  to  judg- 
ments in  the  year  of  1905,  and  which  de- 
fendant Is  informed  and  believes,  and  so 
avers,  have  not  been  paid,  but  are  now  due 
and  owing  by  the  said  John  C.  Newsome;  and 
that  he  procured  said  deed  to  be  made  to 
his  said  wife  for  the  purpose  of  hindering, 
delaying,  and  defrauding  them  in  the  col- 
lection of  their  debts,  all  as  above  alleged. 

The  answer  then  avers  that  the  plaintiff 


and  wife  sold  the  land,  and  took  the  three 
collateral  notes  and  deed  in  trust  aforesaid, 
payable  to  feme  plaintiff,  in  pursuance  of 
their  fraudulent  scheme  aforesaid. 

His  honor  evidently  rendered  the  judg- 
ment above  set  out  upon  the  theory  that 
the  creditors  alleged  to  be  defrauded  are 
not  parties  to  this  action,  and  are  not  seek- 
ing the  relief  prayed  for  by  the  defendant, 
and  that  such  creditors  must  fight  their  own 
battles,  and  that  this  d^endant  cannot  fight 
for  them. 

It  is  to  be  noted  that  among  the  creditocs 
alleged  to  have  been  defrauded  is  J.  B.  Gar- 
rett, to  whom  the  $731.67  note  was  given, 
and  who  indorsed  it  to  defendant,  and  to 
secure  which  the  defendant  avers  the  col- 
lateral is  bound;  and  it  is  substantially  al- 
leged that  this  indebtedness  existed  at  the 
date  of  the  fraudulent  transaction.  It  Is 
denied  that  this  note  is  accommodation  pa- 
per, and  the  inference  la  that  the  defendant 
claims  that  the  consideration  for  this  note  is 
the  indebtedness  to  Garrett  alleged  to  be  ex- 
isting prior  to  March  11,  1908. 

The  defendant  further  alleges  that  Dora 
M.  Newsome  la  not  the  real  owner  of  said 
notes,  but  that,  if  she  la  such  owner,  siki 
gave  her  husband  full  authority  to  negotiate 
them  to  secure  this  indebtedness,  and  that 
under  his  indorsement  and  the  terms  of  the 
paper  writing.  Exhibit  B,  they  became  bound 
for  his  entire  indebtedness. 

It  is  plain  that  the  answer  raises  lasoes 
of  fact  which  must  be  determined  by  a  jury 
before  the  rights  of  the  parties  can  be  final- 
ly adjudicated. 

The  judgment  practically  determines  that 
the  collateral  notes,  under  the  allegations  of 
the  complaint,  which  must  be  taken  to  be 
true,  are  not  in  any  view  of  the  case  security 
for  the  $731.67.    In  this  there  was  error. 

The  cause  is  remanded,  to  the  end  that 
the  issues  raised  by  the  pleadings  be  sub- 
mitted to  a  jury. 

Reversed. 

a66  N.  C.  TS) 

BLBT  V.  ATLANTIC  COAST  UNB  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  4, 

1914.) 

1.  Appeal  ano  Erbob  (§  1010*)  —  Review — 
Questions  of  Fact. 

Where  a  jury  trial  Is  waived,  the  findings 
of  fact  by  the  trial  judge,  supported  by  evi- 
dence, are  as  conclusive  as  the  verdict  oi  a 
jury. 

[Ed.  NotcFor  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3979-8982,  40^4;  Dec 
Dig.  §  1010.*] 

2.  Carriers  (J  146*)  — Loss  of  Goods  — Ac- 
tions—Sutfucienct  OF  Evidence. 

In  an  action  for  the  value  of  goods  de- 
stroyed through  the  negligence  of  a  carrier  as 
warehouseman,  a  finding  that  defendant  was 
not  negligent  was  not*  unsupported  by  the  evi- 
dence, since  the  burden  was  on  plaintiff  to  es- 
tablish negligence,   and  the  trial  judge  had  a 
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right  to  hold  plaintifTB  evidence  unsatlBfactory 
to  establish  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  619%,  631-636;  Dec  Dig.  I 
146.*] 

3.  Trial  (§  887*)— Trial  by  Court— Find- 
ings AND  CoNCLXTsioNa— Duty  to  Makb. 
Revisal  1905,  §  541,  providing  that,  on  the 
trial  of  an  issue  of  fact  by  the  court,  its  dea- 
sion  shall  be  given  in  Writine  and  shall  con- 
tain a  statement  of  facts  found  and  the  conclu- 
sions of  law  separately,  vyas  complied  with,  in 
an  action  for  the  value  of  goods  destroyed  by 
fire  while  in  a  carrier's  warehouse,  where  the 
court  rendered  judgment  stating  that  it  was  ot 
the  opinion  that  the  evidence  failed  to  show 
that  defendant's  nesjUgence  caused  the  fire,  and 
that  it  so  found  and  adjudged  that  plaintiff- take 
nothing  by  the  action,  and  that  defendant  go 
hence  without  day,  since  the  only  fact  in  con- 
troTersy  was  as  to  negUgence,  imd,  nPpn  a  find- 
ing on  this  question  adverse  to  plaintiff,  the 
oSy  conclusion  of  law  that  could  f oUow  waa 
the  conclusion  that  plaintiff  take  nothing  by 

his  action.  rru^  i   /^     «. 

[Ed.  Note.— For  other  cases,  see  Tnal,  Uent. 
Dik.  U  903-907;  Dec  Dig.  I  887.*1 

Appeal  from  Superior  Court,  Hertford 
County;  Peeblea,  Judge. 

Action  by  J.  A.  Eley  against  the  Atlantic 
Coast  Line  Kailroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  the  value  of 
certain  goods  alleged  to  hare  been  negll- 
gentiy  destroyed  by  fire  while  in  the  ware- 
house of  the  defendant. 

Both  parties  Introduced  evidence,  and  his 
honor  rendered  the  following  judgment:  "By 
consent  a  jury  trial  was  expressly  waived, 
and  both  law  and  fact  submitted  to  the 
judge.  It  was  admitted  that  defendant  was 
not  liable  as  common  carrier,  but  solely 
as  warehouseman,  and  the  sole  question  of 
fact  submitted  hi:  *I>ld  tiie  defendant,  by 
its  negUgence,  cause  the  burning  of  its  ware- 
house at  Tunis?*  The  court,  being  of  the 
opinion  that  the  evidence  fails  to  show  that 
defendant's  negligence  caused  said  fire,  so 
finds,  and  adjudges  that  plaintiff  take  noth- 
ing by  his  action,  and  that  defendant  go 
hence  vrtthout  day." 

The  plaintiff  excepted  and  appealed,  for 

ttiat:  ^    ^^ 

♦*(1)  The  court  failed  to  set  out  the  facts 
found  and  the  conclusions  of  law  separately, 
and  contended  that  upon  the  evidence  sub- 
mitted in  this  case,  and  the  law  arising 
thereon,  the  defendant  company  was  guilty 
of  negligence.  The  court  declined  so  to  find, 
and  plaintiffs  excepted. 

•*^2)  Because  the  court  declined  to  hold 
that  the  defendant  company  was  guilty  of 
negligence    in    law    arising    on    the    facts 

therein. 

"(8)  The  court  rendered  judgment  as  ap- 
pears of  record." 

Roswell  O.  Bridger,  of  Winton,  for  appel- 
lant Pruden  &  Pruden,  of  Edenton,  and  S. 
Brown  Bh^herd,  of  Raleigh,  for  appellee. 


ALLEN,  J.  [1,  2]  A  Jury  trial  being  vralr- 
ed,  the  findings  of  fact  by  the  judge  are  as 
condusiye  as  the  verdict  of  a  jury,  when 
there  is  evidence  to  support  them  (Matihews 
V.  Fry,  143  N.  C.  385,  55  S.  B.  787) ;  and  in 
this  case  it  cannot  be  said  there  was  no  evi- 
dence to  support  the  findings,  because  the 
burden  of  proof  was  on  the  plaintiff  to  es- 
tablish, negligence,  and  his  honor  had  the 
right,  which  a  jury  could  have  exercised, 
to  say  that  the  evidence  of  the  plaintiff  did 
not  satisfy  him  that  the  defendant  was  neg- 
ligent 

[3]  There  was  only  one  fact  In  controver- 
sy, neglig^ioe^  and,  upon  a  finding  upon  this 
adverse  to  the  plaintiff,  only  one  conclusion 
of  law  could  follow,  that  the  plaintiff  take 
nothing  by  his  action;  and  an  inspection  of 
the  record  discloses  that  the  decision  of  the 
judge  was  "given  in  writing,"  and  that  the 
finding  of  fact  and  the  conclusion  of  law 
are  stated  separately.  This  is,  in  our  opln* 
ion,  a  fuU  compliance  with  Rev.  §  541. 

The  fact,  upon  which  the  right  to  recover 
I  depends,  has  been  found  against  the  plaintiff 
by  the  tribunal  of  his  oMrn  selection,  and 
there  is  no  error. 

Aflirmed. 

-    (166  N.  C.  74) 

FIDELITY    TRUST    CO.    v.    WHITEHEAD 

et  al. 

(Supreme  Court  of  North  Carolina.    March  4, 

1014.) 

1.  Bills  and  Notes  (§  407*)— Action— Bub- 
den  OF  Proof. 

Under  Revisal  1906,  {  2208,  providing  that 
when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  a  note  was  defective,  the 
burdto  is  on  the  bolder  to  prove  that  he  is 
holder  in  due  course,  where  it  was  shown  that 
the  note  was  originally  procured  by  fraud,  the 
burden  was  on  an  indorsee  suing  thereon  to 
show  that  he  purchased  it  in  good  faith  for 
value,  before  maturity,  without  notice  of  any 
infirmity. 

[Ed.  Note.--For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §f  1448,  1675-1681,  1683-. 
~        -^-  :.  §  497.*1 


1687;    Dea  Dig. 

2.  Bills  and  Notes  (|588*HAotion8— Bona 
Fide  Pubohaseb^— EiViDENCE. 

In  an  action  on  a  note  originally  obtained 
by  the  payee's  fraud,  in  which  plaintiff  claims 
as  purchaser  without  notice,  the  jury  could 
consider  on  the  question  of  notice  the  facts 
that  one  installment  of  interest  was  past  due 
and  unpaid  when  plaintiff  purchased  it,  that 
plaintiff  purchased  the  note  ^  a  discount,  that 
there  was  no  indorsement  of  payment  of  past- 
due  interest,  and  that  plaintifTs  president  tes- 
tified that  the  original  payees  who  indorsed  the 
note  were  solvent  and  lived  in  plaintiff's  town 
in  another  state. 

FEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dif.  H  1895-18»8,  1900-1910; 
Dec.  Dig.  i  538.*] 

3.  Appeal  and  Error   (§  1046*>-Habmless 
Error— Misconduct  of  Judge. 

In  an  action  on  a  note,  which  defendant 
claimed  was  obtained  by  fraud  and  transferred 
to  plaintiff  with  notice  thereof,  the  trial  judge 
remarked  that  the  president  of  plaintiff  trust 
company,  who  was  shown  to  have  negotiated 
the  ptirchase  of  the  note,  "may  be  a  man  of 
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very  good  character  and  a  good  banker,  but  it  is 
not  every  man  of  good  character  and  who  is  a 
good  banker  who  knows  the  law."  Held,  that 
the  remark,  if  erroneous,  was  not  prejudicial  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  4128-4131,  4134;  Dec 
Dig.  f  1046.*] 

Appeal  from  Superior  Coortt  Halifax  Coun- 
ty;  Pelhles,  Judge. 

Action  by  the  Fidelity  Trust  Company 
against  J.  D.  Whitehead  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  "Mr.  Flower"  referred  to  in  the  last 
paragraph  of  the  opinion  was  the  president 
of  plaintiff  company,  who  negotiated  the  pur* 
chase  of  the  note  sued  on. 

Clark  &  Clark  and  George  C.  Green,  all  of 
Weldon,  and  Winston  &  Biggs,  of  Raleigh, 
for  appellant  W.  E.  Daniel,  of  Weldon,  R. 
C.  Dunn,  of  Enfield,  and  E.  L.  Travis,  of  Ral- 
eigh, for  appellees. 

CLARK,  C.  J.  This  is  another  action,  of 
which  we  have  had  several,  upon  a  note  to 
McLaughlin  Bros,  as  part  of  the  purchase 
price  of  a  French  coach  horse.  See  Trust  Co. 
V.  EUen,  163  N.  C.  45,  79  S.  E.  263.  The  de- 
fendants pleaded  fraud  in  procuring  the  note 
as  a  defense,  and  that  issue  Is  so  found,  and 
there  is  no  exception  on  the  part  of  the  plain- 
tiff. 

[11  The  burden  as  to  the  second  issue, 
whether  the  note  was  "purchased  in  good 
faith  and  without  notice  of  any  infirmity  or 
defect  and  before  maturity  and  for  value," 
was  on  the  plaintiff.  Rev.  2208;  Bank  v.  Ex- 
um,  163  N.  C.  203,  79  S.  E.  49& 

The  note  was  dated  November  2, 1907,  pay- 
able July  1, 1911,  "with  Interest  at  6  per  cent., 
payable  annually."  The  plaintiff  purchased 
the  note,  according  to  its  own  evidence,  ou 
November  1,  1909,  when  at  least  one  install- 
ment of  interest  was  past  due. 

[21  The  court  charged  the  jury  that  the 
tAct  that  interest  was  unpaid  on  the  note  was 
a  circumstance  to  be  considered  in  passing 
upon  the  second,  issue,  and  that  they  could 
also  consider  the  further  circumstances  that 
the  president  of  the  plaintiff  company  testi- 
fied that  McLaughlin  Bros,  were  indorsees  on 
the  note  and  were  solvent  and  lived  in  the 
same  town,  and  Ihat  the  plaintiff,  instead  of 
bringing  suit  against  them,  came  to  North 
Carolina  to  sue  the  defendants.  The  Jury 
were  also  entitled  to  consider  the  further 
fact  that  upon  the  plaintUTs  evidence  it 
bought  the  note  for  $1,490.64,  when  its  face 
value  at  that  time  was  $1,624.30,  and  that 
there  was  no  Indorsement  on  the  note  of  pay- 
ment of  past-due  interest  These  were  cir- 
cumstances which  the  defendants  were  enti- 
tled to  have  submitted  to  the  Jury  upon  the 
second  issue,  which  the  Jury  found  against 
the  plaintiff.  The  plaintiff  earnestly  con- 
tended that  the  nonpayment  of  interest  when 


it  fell  due  was  not  notice  of  dishonor.  The 
court,  however,  simply  left  it  to  the  Jury,  to- 
gether with  the  other  circumstances  above 
named,  for  the  Jury  to  find  whether  or  not 
the  plaintiff  was  a  purchaser  without  notice. 
As  to  the  abstract  proposition,  for  such  it 
was  in  this  case,  "where  a  note  Is  payable  in 
a  future  day,  with  interest  payable  at  stated 
periods  before  the  maturity  of  the  principal 
of  the  note,  whether  the  nonpayment  of  the 
installments  of  interest  is  notice  of  dishonor," 
the  authorities  are  divided.  In  Newell  v. 
Gregg,  51  Barb.  (N.  Y.)  263,  it  is  held: 
"Where  a  note  is  payable  at  a  future  day, 
with  interest  payable  annually,  the  payment 
of  interest  annually  is  as  much  a  part  of  the 
agreement  as  a  promise  to  pay  the  prindLpaL 
It  is  a  portion  of  the  debt,  and  if  when  the 
note  Is  bought  by  a  third  party  the  interest 
is  past  due,  the  note  is  then  dishonored." 
Tiedeman,  Com.  Paper,  i  297.  There  are  cas- 
es which  hold  to  the  contrary,  and  In  Daniel 
on  Neg.  Instr.  i  787  (Calvert^s  Ed.),  it  is  said, 
''The  weight  of  authority  Is  that  the  bona 
fide  purchaser  for  value  is  within  the  protec- 
tion of  the  law  merchant,  although  interest  is 
overdue  and  unpaid  at  the  time  of  the  pur- 
chase," the  authorities  being  dted  in  the 
notes.  The  notes,  however,  dte  Guckian  v. 
Newbold,  22  R.  I.  279,  47  Atl.  543,  which 
held  that  nonpayment  of  annual  interest  was 
notice  of  dishonor,  though  this  was  explain- 
ed In  a  subsequent  case  between  the  same 
parties  (23  R.  I.  553,  51  Aa  210)  to  apply 
where  a  note  had  run  for  a  long  time  with 
no  apparent  reason  for  the  delay,  and  there 
was  nonpaymeut  of  interest.  We  think,  how- 
ever, that  there  Is  a  distinction  between  non- 
payment of  interest  on  an  ordinary  negotia- 
ble instrument  and  nonpayment  of  coupons 
upon  municipal  and  other  bonds  referred  to  in 
many  decisions,  quoted  in  the  notes  of  2  Dan- 
iel, Neg.  Instr.  §  1506.  In  Union  Investment 
Co.  V.  Wells,  in  the  Supreme  Court  of  Cana- 
da, 11  Ann.  Cas.  33,  it  was  held  that  the 
nonpayment  of  interest,  payable  at  stated  pe- 
riods before  the  maturity  of  the  principal, 
was  not  notice  of  dishonor.  But  there  was 
a  very  able  dissenting  opinion  concurred  in 
by  two  of  the  Judges.  The  note  to  that  case 
is  very  full,  and  shows  a  oonfiict  of  author- 
ity. To  the  same  effect  is  Winter  y.  Nobs, 
19  Idaho,  18,  112  Pac.  525,  Ann.  Cas.  1912C, 
802.  The  yery  full  notes  to  that  case  show 
that  while  such  is  the  preponderance  of  au- 
thorities, there  are  cases  to  the  contrary, 
notably.  Bank  y.  Brisch,  154  Mo.  App.  631, 
136  S.  W.  28,  and  Bank  y.  Couse,  68  Misc. 
Rep.  153,  124  N.  Y.  Supp.  79,  which  follow 
the  doctrine  laid  down  in  Newell  y.  Gregg,  51 
Barb.  (N.  Y.)  279,  above  dted.  We  do  not 
need,  however,  to  confine  ourselves  to  either 
of  these  two  lines  of  decision,  for  this  case 
does  not  depend  upon  that  one  circumstance 
of  the  nonpayment  of  interest.  Even  tf  it 
did,  there  is  a  line  of  authorities  represented 
by  Bank  v.  Kirby,  108  Mass.  497,  which  holds 
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tbat  wblle  the  nonpayment  of  Interest,  fall- 
ing due  at  stated  periods  before  tbe  maturity 
of  the  principal  of  the  note,  Is  not  of  Itself 
notice  of  dishonor,  It  Is  a  circumstance  for 
the  consideration  of  the  jury  on  the  issue 
whether  the  plaintiff  took  it  "in  good  faith 
and  without  notice  of  dishonor." 

In  the  present  case  upon  the  plalntUTs  own 
evidence  there  was  nonpayment  of  Interest, 
no  Indorsement  of  Its  payment,  the  purchase 
of  the  note  at  a  considerable  discount,  and 
though  the  Indorsee  of  the  note  lived  In  the 
same  town,  in  a  distant  state,  where  the  bank 
was  located,  and  was  solvent,  the  plaintiff 
did  not  bring  its  action  there,  but  came  to 
this  state  to  do  so,  and  all  these  circum- 
stances could  be  considered  by  them  in  pass- 
ing upon  the  issue.  We  think  there  was  no 
error  in  leaving  these  fi&cts  to  the  Jury  upon 
the  issue  as  to  "notice."  It  is  not  necessary, 
therefore,  to  discuss  the  abstract  question  as 
to  what  would  have  been  the  effect  if  the 
only  circumstance  had  been  the  nonpayment 
of  interest. 

[3]  As  to  the  remark  of  the  Judge,  "Mr. 
Flower  may  be  a  man  of  very  good  character 
and  a  good  banker,  but  it  is  not  every  man 
of  good  character  and  who  is  a  good  banker 
who  knows  the  law,"  we  do  not  think  that,  if 
erroneous,  it  could  have  affected  the  result, 
or  would  Justify  a  new  trial.  It  might  have 
been  left  unsaid  without  hurt  to  any  one, 
but  we  cannot  see  that  making  the  statement 
was  prejudicial  to  the  extent  that  it  could 
reasonably  have  affected  the  verdict. 

No  error. 


(166  N.  C.  243) 

STATE   V.  HARRIS. 

(Supreme  Court  of  North  (Carolina.     March  4, 

1914.) 

1.  IWTOXiCATiNo  Liquors  (§  238*)— Ceiminal 

FBOSECUTIONS— iiUESTIOWS  FOB  JUBT. 

On  a  trial  fop  selling  whisky,  evidence  held 
sufficient  to  make  a  question  for  the  jury  as  to 
whether  tiiere  was  a  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  324-330;  Dec  Dig.  § 
23a*] 

2.  CanaNALliAW  (5  S17*)— »ial— Infibbno- 
xs— Failubb  to  Call  Witness. 

While  the  solicitor  must  be  allowed  tbe 
control  and  general  management  of  the  state's 
case,  and  may  examine  such  witnesses  as  he 
deems  necessary  or  desirable,  the  jury  may 
draw  an  inference  of  fact  favorable  to  accused 
from  the  solicitor's  failure  to  examine  witness- 
es cognizant  of  material  facts,  bound  over  for 
the  state,  and  presumably  available. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  732;    Dec  Dig.  {  317.*] 

3.  Cbimiwal  Law    (§  656*)— Instbuctiows— 
Pbovinck  op  Jubt. 

Revisal  1905,  S  535,  providing  that  no 
judge,  in  charging  the  jury,  shall  give  an  opin- 
ion whether  a  fact  is  fully  or  sufficiently  prov- 
en, bat  shall  state  in  a  plain  and  correct  man- 
ner the  evidence  given,  and  declare  and  explain 
tbe  law  arising  thereon,  applies  to  any  expres- 
sion of  opinion  by  the  judge  in  the  hearing  of 
the  jury  at  any  time  during  the  trial  as  to 
any   fact  in  evidence,  or  any  legitimate  infer- 


ence of  fact  arising  In  the  testimony,  which  is 
materia]  and  relevant  to  tiie  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ^  1524-1533;  Dec  Dig.  § 
656.*] 

4.  Cbiminal  Law  (§  656*)  —  Instbuctions  — 
Pbovinge  of  Jubt. 

Under  Revisal  1905,  §  535,  it  was  reversi- 
ble error  for  the  judge  to  state  to  the  jury  at 
the  conclusion  of  the  arguments  that  they  ought 
not  to  consider  the  failure  of  the  state  to  pro- 
duce a  material  witness  bound  over  for  the 
state,  and  presumably  available,  because  the 
defendant  might  have  subpoenaed  him  if  he 
had  wished. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1524-1533;  Dec  Dig.  § 
656.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;  Peebles,  Judge. 

Walter  Harris  was  convicted  of  an  offense, 
and  he  appeals.  Reversed,  and  venire  de 
novo  granted. 

[1]  The  facts  and  occurrences  of  the  trial 
are  sufficiently  and  fairly  stated  in  the  case 
on  appeal  as  follows: 

"R.  M.  Saunders  testified  for  the  state: 

•*  *I  am  chief  of  police  ^f  Henderson.  On 
August  23d  oi  this  year  I  was  at  Cooper's 
warehouse,  between  the  hours  of  2  and  5 
o'clock,  watching  through  a  crack  in  the 
walL  I  saw  the  defendant  and  Ivey  together 
on  the  street  Harris  Itanded  Ivey  a  bottle 
of  whisky,  and  I  think  I  saw  something  pass 
between  them.     I  don't  know  what  it  was.* 

''Cross-Examination:  There  was  a  crowd 
in  the  street  Harris  and  Ivey  were  on  the 
opposite  side  of  the  street  from  me,  and  stop- 
ped just  in  the  door  of  a  stable,  not  more 
than  a  step  inside.  I  cannot  say  that  there 
was  any  sale,  and  I  don't  know  that  any- 
thing was  given  for  the  whisky.  Ivey  came 
to  me  at  once,  and  I  got  the  whisky  from 
him,  and  then  went  and  got  a  warrant  for 
Harris,  and  arrested  him  right  off,  and '  I 
searched  him.  He  had  no  whisky  or  any- 
thing else  in  his  pockets.' 

"Dock  Langston,  for  state,  testified: 

*'*I  was  a  police  officer  and  at  Cooper's 
warehouse  on  the  afternoon  of  August  23d. 
I  was  watching  from  a  different  place  from 
witness  Saunders.  I  saw  Harris  and  Ivey  on 
the  street,  some  50  yards  from  me,  and  I  saw 
Ivey  give  Harris  some  money.  Crowd  in  the 
street' 

''Cross-Examination:  There  was  no  whis- 
ky passed  between  them  at  the  time  the  mon- 
ey was  handed  Harris.  I  paid  Ivey  for  the 
whisky  we  took  from  him.  I  cannot  say  that 
there  was  any  sale.' 

"When  the  state  had  produced  its  evi- 
dence and  rested,  the  defendant  moved  for 
judgment  of  nonsuit  The  motion  was  refus- 
ed, and  the  defendant  excepted. 

"BiXoeption  1:  Defendant  introduced  no 
evidence.  Upon  the  argument  counsel  for  de- 
fendant urged  that  no  relation  was  shown  be- 
tween the  passing  of  the  whisky  and  the  giv- 
ing of  the  money,  and  that  the  acts  were  not 
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even  concnrrent,  but  were  shown  to  have 
been  at  different  times,  between  the  hours  of 
2  and  5  In  the  afternoon,  and  that  the  state 
ought  to  produce  the  evidence  of  Ivey,  who 
knew  the  facts  of  the  relation,  if  any  existed, 
and  who  was  not  hostile  to  the  state,  as 
shown  by  his  g;iving  up  the  whisky  to  the 
olUcer,  and  receiving  pay  from  him  for 
same.  At  the  close  of  the  argument  his  hon- 
or asked  if  Ivey  was  summoned  as  a  wit- 
ness, and  was  informed  by  counsel  that  he 
was  bound  over  as  a  witness  for  the  state, 
and  had  not  been  called.  His  honor  charg- 
ed the  jury  that  they  ought  not  to  consider 
the  failure  of  tiie  state  to  produce  Ivey,  that 
the  defendant  might  have  subpoenaed  him  if 
he  had  wished,  and  it  was  as  much  his  duty 
to  give  the  Jury  the  benefit  of  this  evidence 
as  of  the  state.  To  this  charge,  the  defend- 
ant excepted. 

"Exception  2:  His  honor  further  charged 
the  jury:  'If  you  shall  find  the  facts  that  de- 
fendant delivered  the  whisky  to  Ivey,  and  at 
the  time  or  afterwards  Ivey  paid  the  defend- 
ant some  money,  and  you  shall  draw  the  in- 
ference from  that  that  the  money  was  paid 
for  the  whisky  beyond  a  reaisonable  doubt, 
you  will  find  the  defendant  guilty.'  To  this 
charge,  the  .defendant  excepted. 

^'Exception  8:  There  was  a  verdict  of  guil- 
ty. Motion  for  a  new  trial.  Motion  overrul- 
ed.   Exception.    Judgment  set  out  in  record. 

'^Exception  4:  Defendant  excepted,  and  ap- 
pealed to  Supreme  Court" 

Thos.  M.  Pittman  and  H.  T.  Powell,  both 
of  Henderson,  for  appellant  The  Attorney 
General  and  T.  H.  Calvert,  Asst  Atty.  Gen., 
for  the  State. 

HOKE,  J.  There  were  facts  in  evidence 
permitting  an  inference  of  guilt,  and  h& 
h9nor  was  correct  in  submitting  the  case  to 
the  jury.  *  We  must  hold,  however,  that  there 
was  error  in  the  charge  of  the  court  to  the 
effect  "that  the  jury  ought  not  to  consider  the 
failure  of  the  state  to  produce  Ivey,"  etc 

[2]  It  has  been  held  in  several  cases  that  a 
solicitor  must  be  allowed  the  control  and 
general  management  of  the  state's  case,  in  a 
criminal  prosecution,  and  may  examine  such 
of  the  witnesses  as  he  may  de^m  necessary 
or  desirable.  State  v.  Lucas,  124  N.  C.  825, 
32  S.  B.  902 ;  State  v.  Jones,  77  N.  C.  520 ; 
State  V.  Smallwood,  75  N.  C.  104.  But  the 
fact  that  he  fails  to  examine  witnesses,  cog- 
nizant of  the  material  facts,  bound  over,  as 
in  this  instance,  for  the  state,  and  presum- 
ably available  at  the  trial,  permits  an  infer- 
ence of  fact  favorable  to  defendant,  and  the 
judge  is  allowed  to  express  no  opinion  upon 
it  In  one  of  the  cases  just  cited  (State  v. 
Smallwood)  the  court  holds:  "The  solicitor 
is  sole  judge  as  to  what  witnesses  shall  be 
introduced  on  the  part  of  the  state;  but  it 
does  .not  follow  that  the  jury  cannot  con- 
sider the  omission  of  the  solicitor  to  intro- 


duce a  witness,  and  draw  from  It  any  rea- 
sonable and  natural  inference.  Therefore  it 
is  error  for  a  judge,  on  a  trial  in  the  superior 
court,  to  charge  the  jury  that  they  cannot  at 
all  consider  such  omission." 

[3, 41  Our  North  Carolina  statute  (Bev.  | 
535)  forbidding  the  Judge  to  express  an  opin- 
ion on  the  facts  Involvedt  in  a  trial  before 
him,  applies  not  only  to  an  opinion  In  the 
charge,  and  on  the  ultimate  fact  of  a  defend- 
ant's guilt  or  innocence,  but  it  extends  to  any 
expression  of  opinion  by  the  judge  in  the 
hearing  of  the  jury  at  any  time  during  the 
trial  (State  v.  Cook,  102  n.  a  686.  77  a  BL 
759),  and  includes  any  fact  in  evidence,  or 
any  legitimate  inference  of  fact  arising  in  the 
testimony,  which  is  material  and  relevant  to 
the  issue  (Withers  v.  Lane^  144  N.  G.  184,  56 
S.  E.  855;  State  T.  Dick,  60  N.  C.  440,  86 
Am.  Dea  439).  In  the  well-considered  case 
of  Withers  v.  Lane,  144  N.  O.  184,  56  &  B. 
855,  it  was  held.  Justice  Walker  deUvering 
the  opinion:  "Under  Bevisal,  §  535,  the  trial 
Judge  is  restricted  to  plainly  and  correctly 
stating  the  evidence,  and  declaring  and  ex- 
plaining the  law  arising  thereon ;  and,  when 
his  peculiar  emphasis,  or  language,  or  man- 
ner in  presenting  or  arraying  the  evidence  in- 
dicates his  opinion  upon  the  facts,  or  con- 
clusions of  fact,  a  venire  de  novo  will  be  oK 
dered."  And  in  State  v.  Dick,  supra,  the 
court  said:  "Any  renuirk  made  by  a  Judges 
on  the  trial  of  an  issue  by  a  jury,  from  whldi 
the  jury  may  infer  what  his  opinion  is  as  to 
the  sufficiency  or  insuffldency  of  the  evi- 
dence, or  any  part  of  it  pertinent  to  the  is- 
sue, is  error;  and  the  error  is  not  correct- 
ed by  his  telling  the  jury  that  it  is  their  ex- 
clusive province  to  determine  on  the  suffl- 
ciency  or  insufficiency  of  evidence^  and  that 
they  are  not  bound  by  his  opinion  in  regard 
thereto." 

The  comments  of  his  honor,  therefore,  in 
reference  to  the  failure  of  the  state  to  ex- 
amine the  witness  Ivey  were  in  contravention 
of  our  statute  regulating  jury  trials,  and  con- 
stituted prejudicial  error,  entitling  the  de- 
fendant to  have  his  cause  tried  before  anoth- 
er jury.  « 

Venire  de  novo. 

"  a66  N.  C.  26S) 

TlIiLEKY  V.  ROYAL  BENEFIT  SO- 
CIETY et  al. 

(Supreme  Court  of  North  Carolina.    March  11« 

15)14.) 

1.  Appeal  and  Ebbob  (§  185^)  — DisiasaAL— 
Want  of  Jubisdiction. 

A  motion  to  dismiss  for  want  of  jariadie- 
tion  because 'of  the  amount  in  controversy  may 
be  made  for  the  first  time  in  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1166-1176,  1375;  Dec 
Dig.  9  185.»] 

2.   COITBTB    (I    121*)— JiTBISDXCnOll— SUFBUOB 

Coubt. 

The  amount  demanded  in  good  faith,  and 
not  the  amount  recovered,  determines  junsdic- 
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tion,  and  hence  the  superior  court  has  Jorisdio- 
tion  in  an  action  on  an  insurance  policy  in 
which  the  demand  made  In  good  faith  was  for 

[J5d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig,  §S  4ia-42<5,  428,  460,  452,  408,  459,  46(5; 
l^ec  Dig.  S  121.*] 

8.  Tbial  (i  1U3*)— lNSTBUonoN&— Opihior  as 

TO  Factts. 

A  requested  charge  t2iat,  If  Insured  was 
more  than  55  years  of  age  when  he  applied  for 
membership,  the  association  was  not  Uable  on 
the  policy,  "as  the  same  was  procured  under  a 
misrepresentation  of  the  age"  of  insured,  would 
be  properlv  refused  as  an  expression  of  opinion 
iij>on  the  facts,  even  if  there  was  any  eyidenoe 
to  support  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §$  43(5-488 ;    Dec.  Dig.  §  198.*] 

4.  Trial  (§  252*)  —  Instbuotions  —  Appuoa- 
BELiTT  TO  Evidence. 

A  requested  charge  that,  if  insured  was 
more  than  55  years  of  age  when  he  applied  for 
membership,  the  association  was  not  liable  on  the 
policy,  **as  the  same  was  procured  under  a  mis- 
representation of  the  age"  of  insured,  was  prop- 
erly refused,  where  there  was  no  evidence  thiit 
insured  had  made  any  representation  as  to  his 
age. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  505,  59(5-(512;    Dec.  Dig.  {  252.*] 

Appeal  from  Superior  Court,  Carteret 
County;  Whedbee,  Judge. 

Action  by  Bert  Tillery  against  the  Royal 
Benefit  Society  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Tlie  plaintiff  alleges  that  he  is  entitled  to 
recover  $150,  the  face  of  the  policy,  and  $52, 
sick  benefits,  and  demands  Judgment  for 
$202.  The  policy  is  not  in  the  record,  and 
there  is  nothing  to  show  that  the  demand  of 
the  plaintiff  is  not  made  in  good  taitiL  The 
plaintiff  recovered  $142,  and  the  defendant 
moves  in  the  Supreme  Court  to  dismiss  the 
action,  for  that  the  superior  court  did  not 
have  jurisdiction,  contending  that  the 
amount  in  controversy  is  less  than  $200. 

The  defendant  the  Itoyal  Benefit  Society 
Introduced  evidence  tending  to  show  that 
Starkey  Tillery  was  more  than  55  years  of 
age  at  the  time  be  became  a  member  in  the 
Royal  Benefit  Society.  No  offer  to  return 
premiums  received  was  made  by  the  defoid- 
ant  the  Royal  Benefit  Society;  no  applica- 
tion for  membership  was  introduced  as  evi- 
dence. There  was  no  evidence  that  Starkey 
Tillery  knew  of  any  age  limit  to  become  a 
member,  and  there  was  no  evidence  that 
Starkey  Tillery  represented  what  his  age  was 
when  he  became  a  member. 

There  were  no  requests  for  instructions. 

The  defendant  assigns  the  following  as  er- 
rors: ''(1)  That  the  court  erred  in  failing 
and  refusing  to  charge  the  jury  that,  if 
Starkey  Tillery  was  more  than  55  years  of 
age  at  the  time  he  made  application  for  mem- 
bership in  the  Royal  Benefit  Society,  the  de- 
fendant was  not  liable  on  the  policy,  as  the 
same  was  procured  under  a  misrepresenta- 
tion of  the  age  of  the  said  Starkey  Tillery. 


(2)  The  court  erred  in  entering  judgment  as 
set  out  In  the  record.  (3)  That  the  court  err- 
ed in  refusing  to  grant  a  new  trial." 

Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  defendants  appealed. 

C.  R.  Wheatley,  of  Beaufort,  for  appellants. 
B.  H.  Gorham,  of  Mprehead  City,  for  ap- 
pellee. 

I 

ALLEN,  J.  [1,2]  A  motion  to  dismiss  for 
want  of  jurisdiction  may  be  made  for  the 
first  time  in  the  Supreme  Court  (McDonald  v. 
McArthur,  154  N.  C.  122,  69  S.  B.  832) ;  but 
it  is  not  the  recovery  which  determines  juris- 
diction. It  is  the  amoimt  demanded  in  good 
ftdth  (Brock  v.  Scott,  159  N.  C.  516,  76  S.  B. 
724),  and,  as  it  appears  that  the  plaintiff  de- 
manded $202,  and  there  Is  nothing  in  the  rec- 
ord from  which  bad  faith  can  be  inferred, 
the  motion  to  dismiss  must  be  denied. 

[3, 4]  The  first  assignment  of  error  is  with- 
out merit  There  was  no  request  for  a  spe- 
cial instruction,  and,  if  one  had  been  re- 
quested, covering  the  statements  in  the  as- 
signment, it  could  not  have  been  given,  be- 
cause it  would  have  required  the  judge  to 
express  an  opinion  upon  a  fact — ^that  the 
policy  had  been  procured  under  a  misrepre- 
sentation as  to  age — ^which  he  could  not  do, 
if  there  had  been  evidence  to  support  it;  but 
it  also  appears  from  the  record  that  the  ap- 
plication for  membership  was  not  introduced, 
and  that  there  was  no  evidence  that  the  in- 
sured made  any  representation  as  to  his  age. 

The  other  assignments  are  formal,  and  re- 
quire no  discussion. 

No  error. 

■"""■''"  (165  N.  C.  130 

F1DBLIT7   INS.   CO.  et  aL  v.   ATLANTIC 
COAST   LINB  B.    CO. 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  INSUBANCX   (5   606*)— Loss   TO    IlTSTTllBD — 
SUBEOOATION. 

Where  an  insurer  who  has  paid  a  loss  to 
the  insured  is  subrogated  to  the  rights  of  the 
latter  as  against  tort-feasors  responsible  for  the 
destruction  of  the  insured  property,  the  insured's 
right  of  subrogation  is  limited  by  the  rights  of 
the  insured  against  the  tort-feasor,  there  being 
no  privity  or  legal  relation  between  the  insurer 
and  the  tort-feasor,  so  that  every  right  the  in- 
surer can  acquire  must  come  through  the  in- 
sured, and  is  subject  to  every  defense  and  lim- 
itation which  could  be  interposed  against  him. 

[Ed.  Note. — ^For  other  cases,  see  Insurance* 
Cent  Dig.  H  1504-1511,  1514r-15ia ;   Dec  Dig. 

$  eotf.*] 

2.  INSUSANOB  (§  606*)  —  PATHENT  OF  LOSS  -^ 

Negligent  Fibe— Recovkbt  bt  Insubeb. 
Where  an  insurer  has  paid  a  loss  caused  by 
fire  set  out  by  the  negligence  of  a  railroad  com- 
pany, and  the  owner  thereafter  coUects  damages 
from  the  railroad  company,  the  insurer  cannot 
maintain  an  action  against  the  railroad  company 
to  compel  it  to  make  good  its  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S8  1504-1511,  1514-1516  *,  Dec  Di|^ 
§  606.*] 


*For  other  cases  see  same  tople  and  section  NUMBBR  In  Dec.  Dig.  A  Anu  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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3.  iNSUBANcx  (§  60«*)  —  Payment  or  Loss  — 

SSUBBOOATION   OF  INSTTBXR— LIMITATIONS. 

Where  an  insurance  company  paid  a  loss 
on  proi)erty  destroyed  by  the  alleged  negligence 
of  a  railroad  company,  its  right  of  subrogation 
to  the  owner's  cause  of  action  against  the  rail- 
road company  accrued,  for  the  purpose  of  deter- 
mining the  bar  of  limitations  at  the  time  of  the 
loss,  and  not  at  the  time  of  the  payment  of  the 
policy. 

Li^d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1504-1511, 1514-1^6 ;  Dec  Dig. 
§  60(5.»] 

4.  iNSUBANCB  (J  006*)  —  INSUBED  PBOPEBTT  — 

Dbstbuotion—Patmbnt  of  Lobs  bt  Tobt- 

JJ'KASOB— FBAUD. 

Where  a  railroad  company  paid  for  the  de- 
struction of  insured  property  only  at  the  end 
of  a  lawsuit  wherein  judgment  had  been  pro- 
nounced against  it  in  favor  of  the  insured,  such 
payment  was  not  in  fraud  of  the  insurer,  even 
though  it  had  iwdd  the  loss  under  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $8  1504-1511,  1514-1516 ;  Dec  Dig. 
$  60e.»] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Daniels,  Judge. 

Action  by  the  Fidelity  Insurance  Company 
and  the  Piedmont  Fire  Insurance  Company 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Ciyil  action  tried  upon  these  issues: — 

"(1)  Did  defendant  negligently  burn  the 
property  of  M.  C.  Kornegay  as  alleged  in  the 
complaint?    Answer:  Yes. 

*'(2)  If  so,  did  M.  C.  Kornegay  sue  defend- 
ant Atlantic  Coast  Line  Railroad  Company 
for  the  total  loss  suffered  by  him  through 
said  negligent  burning,  after  the  payment 
to  him  by  each  of  the  plaintiffs  of  the  amount 
of  the  policies  of  insurance  held  by  him  as 
alleged  in  the  complaint?   Answer:  Yes. 

"(3)  Did  M.  C.  KcMmegay,  the  insured,  re- 
cover Judgment  in  said  action  against  the 
said  railroad  company  after  the  payment  to 
him  by  said  insurance  companies  for  the 
full  amount  of  the  damage  to  his  property? 
Answer :    No. 

"(4)  Did  said  M.  C.  Kornegay,  the  insured, 
recover  judgment  in  said  action  against  said 
railroad  company  for  the  loss  covered  by 
said  policies  of  insurance  mentioned  in  the 
complaint?    Answer:  No. 

"(5)  Was  said  judgment  paid  by  said  At- 
lantic Coast  Line  Railroad  Company  to  said 
M.  C.  Kornegay,  plaintiff  in  said  action,  after 
the  commencement  of  tliis  action?  Answer: 
Yes. 

"(6)  Was  this  action  begun  more  than  three 
years  after  said  property  was  so  destroyed  by 
said  Atlantic  Coast  Line  Railroad  Company? 
Answer:   Yes. 

"(7)  Was  this  action  begun  within  three 
years  after  the  payment  to  said  M.  C.  Korne- 
gay by  said  insurance  company  of  the  loss 
covered  by  said  policies?    Answer:  Yes. 

"(8)  What  was  the  value  of  the  property  of 
said  M.  C.  Kornegay  destroyed  by  the  fire  al- 
leged?   Answer:   112,854.57." 


The  court  rendered  judgment  against  the 
defendant  in  favor  of  the  two  insurance  com- 
panies plaintiffs,  and  the  defendant  appeal- 
ed. 

Geo.  B.  Elliott,  of  Wilmington,  and  O.  H. 
Guion,  of  New  Bern,  for  appellant  Langs- 
ton  &  Allen  and  Dortch  &  Barham,  all  of 
Goldsboro,  for  appellees. 

BROWN,  J.  Upon  the  coming  in  of  the 
verdict,  the  jury  having  found,  which  was 
practically  admitted,  that  this  action  was  be- 
gun more  than  three  years  after  the  property 
was  destroyed  by  the  defendant,  the  latter 
tendered  the  judgment  set  out  in  the  record 
that  the  plaintiffs  recover  nothing,  and  that 
the  defendant  go  without  day  and  recover 
costs.  The  court  declined  to  sign  such  judg- 
ment, and  the  defendant  duly  excepted  and 
assigns  error  accordingly.  In  this  there  was 
error  as  the  cause  of  action  was  barred  by 
the  statute  of  limitations. 

The  standard  policy  of  fire  insurance  con- 
tains this  clause:  "If  this  company  shall 
claim  that  the  fire  was  caused  by  the  act  or 
neglect  of  any  person  or  corporation,  private 
or  municipal,  -this  company  shall,  on  payment 
of  the  loss,  be  subrogated  to  the  extent  of 
such  payment  to  all  right  of  recovery  by  the 
insured  for  the  loss  resulting  therefrom,  and 
such  right  shall  be  assigned  to  this  company 
by  the  insured  on  receiving  such  payment** 
From  the  terms  of  the  contract  of  insurance 
between  the  plaintiffs  and  Kornegay,  it  \s 
plain  that  the  plaintiffs'  claim  is  based  sole- 
ly and  exclusively  on  the  right  of  gubroga- 
tion. 

[1]  While  an  insurer,  who  has  paid  a  loss 
to  the  insured,  is  subrogated  to  the  rights 
of  the  latter,  as  against  tort-feasors  respon- 
sible for  the  destruction  of  the  property  in- 
sured, yet  the  underwriter  does  not  and  can- 
not acquire  by  subrogation  any  rights  whidi 
the  assured  himself  could  not  enforce.  There 
is  no  privity  or  legal  relation  between  the 
insurer  and  the  tort-feasor,  and  every  right 
the  former  can  possibly  acquire  most  come 
through  the  insured,  and  is  subject  to  every 
defense  and  limitation  which  could  be  inter- 
posed against  the  owner  of  the  property. 
The  rights  of  the  underwriter  cannot  be 
greater  nor  different  than  those  of  the  In- 
sured. This  appears  to  be  well  established 
by  all  the  authorities.  27  Am.  &  Eng.  Ency. 
263;  37  Cyc.  386. 

Subrogation  involves  'the  idea  of  a  right 
existing  in  one  person  with  which  another 
person,  under  certain  circumstances,  is 
clothed,  and  it  necessarily  follows  that  the 
rights  of  the  adversary  party  are  neither  in- 
creased nor  diminished  thereby. 

Chief  Justice  Cooley  in  discussing  this 
question  in  Perrott  v.  Shearer,  17  Mich.  48, 
said:  "He  [the  tort-feasor]  has  no  concern 
with  any  contract  the  plaintiff  may  have  with 
any  other  party  in  regard  to  the  goods,  and 


*Por  other  case's  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ke7-No.  Series  A  Rep'r  Indezw 
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his  rights  or  liabilities  can  neither  be  In- 
creased nor  diminished  by  the  fact  that  such 
a  contract  exists." 

[2]  Therefore  it  is  held  that  an  insurance 
company,  which  Is  compelled  to  pay  a  loss 
caused  by  fire  set  out  by  the  negligence  of  a 
railroad  company  after  the  owner  has  ool- 
Uibted  its  value  from  the  railroad  company, 
cannot  maintain  an  action  against  the  railroad 
company  to  compel  it  to  make  good  its  loss. 
Ills.. Central  By.  Co.  y.  Hicklln,  131  Ky.  624, 

116  S.  W.  752,  23  L.  B.  A.  (N.  S.)  870. 

The  rights  of  the  Insured  and  the  relations 
of  the  insurer  to  the  third  person,  who  caus- 
es the  loss,  are  elaborately  discussed  by  Mr. 
Justice  Gray  In  Ins.  Co.  v.  Erie  Trans.  Co., 

117  U.  S.  320,  6  Sup.  Ct  753,  29  L.  Ed.  873- 
The  learned  Judge  says:  "When  goods  in- 
sured are  totally  lost,  actually  or  construo- 
tively,  by  perils  insured  against,  the  insurer, 
upon  payment  of  the  loss,  doubtless  becomes 
subrogated  to  all  the  assured's  rights  of  ac- 
tion against  third  persons  who  have  caused 
or  are  responsible  for  the  loss.  No  express 
stipulation  in  the  policy  of  insurance,  or 
abandonment  by  the  Insured,  Is  necessary  to 
perfect  the  title  of  the  insurer.  From  the 
yery  nature  of  the  contract  of  insurance  as  a 
contract  of  indemnity,  the  insurer,  when  he 
has  paid  to  the  assured  the  amount  of  the  in- 
demnity agreed  upon  between  them,  is  en- 
titled, by  way  of  salvage,  to  the  benefit  of 
anything  that  may  be  received,  either  from 
the  remnants  of  the  goods,  or  from  damages 
paid  by  third  persons  for  tUe  same  loss.  But 
the  insurer  stands  in  no  relation  of  contract 
er  privity  with  such  persons.  His  title  arises 
out  of  the  contract  of  insurance,  and  is  de- 
rived from  the  Insured  alone,  and  can  only  be 
enforced  in  the  rights  of  the  latter.  In  a 
court  of  common  law  it  can  only  be  asserted 
in  his  name,  and,  even  In  a  court  of  equity  or 
admiralty,  it  can  only  be  asserted  in  his 
right  In  any  form  of  remedy  the  Insurer  can 
take  nothing  by  subrogation,  but  the  rights  of 
the  assured.  •  ♦  ♦  That  the  right  of  the 
assured  to  recover  damages  against  a  third 
I)erson  Is  not  incident  to  the  property  In  the 
thing  insured,  but  only  a  personal  right  of 
the  assured.  Is  clearly  shown  by  the  fact  that 
the  insurer  acquires  a  beneficial  Interest  in 
that  right  of  action,  in  proportion  to  the  sum 
paid  by  him,  not  only  in  the  case  of  a  total 
loss,  but  likewise  in  case  of  a  partial  loss,  and 
when  no  interest  in  the  property  is  abandoned 
or  accrues  to  him."  Comegys  v.  Vasse,  1  Pet 
193,  7  L.  Ed.  108;  Fretz  v.  Bull,  12  How.  466, 
13  L.  Ed.  1068;  The  Monticello,  17  How.  152, 
15  L.  Ed.  68;  Garrison  v.  Memphis,  19  How. 
312,  15  L.  Ed.  656;  Hall  v.  B.  B.,  13  Wall. 
367,  20  Ia  Ed.  594;  The  Potomac,  105  U.  S. 
630,  26  L.  Ed.  1194;  Mobile  By.  v.  Jurey,  111 
U.  S.  584,  4  Sup.  Ct  566,  28  L.  Ed.  527; 
Clai^  v.  Wilson,  103  Mass.  219,  4  Am.  Bep. 
532;  Simpson  v.  Thomson,  3  App.  Cas.  279. 
The  learned  justice  proceeds  further:  "The 
right  of  action  against  another  person,  the 


equitable  interest  in  which  passes  to  the  in- 
surer, being  only  that  which  the  assured  has, 
it  follows  that  if  the  assured  has  no  such 
right  of  action,  none  passes  to  the  Insurer,  and 
that  If  the  assured's  right  of  action  is  limited 
or  restricted  by  lawful  contract  between  him 
and  the  person  sought  to  be  made  responsible 
for  the  loss,  a  suit  by  the  insurer,  in  the  right 
of  the  assured,  is  subject  to  like  limitations 
or  restrictions." 

Applying  these  principles,  it  has  been  held 
that  where  one  paid  a  mortgage  debt  and 
thereby  became  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee,  the  statute  of 
limitations  against  the  enforcement  of  sub- 
rogation began  to  run  from  the  maturity  of 
the  debt  secured  by  the  mortgage,  and  not 
from  the  date  such  person  seeking  subroga- 
tion paid  the  debt  Fullerton  y,  Bailey,  17 
Utah,  85,  53  Pac.  1020. 

It  has  likewise  been  held  that  a  surety  sub- 
rogated to  a  judgment  cannot  maintain  an 
action  against  his  principal  after  the  expira- 
tion of  the  time  limited  for  bringing  an  action 
thereon  by  the  original  creditor.  Cathcart  v. 
Bryant  28  Wash.  31,  68  Pac  171. 

[3]  And  a  surety  on  a  judgment  who  pays 
the  judgment,  must  take  steps  to  enforce  his 
right  of  subrogation  within  the  period  pre* 
scribed  as  a  limitation  to  the  enforcement  of 
simple  contracts,  for  this  merely  equitable 
right  will  not  be  enforced  at  the  expense  of 
a  legal  one.  Hutcheson  v.  Beash^  15  Pa. 
Super.  Ct  96. 

In  the  case  of  North  Western  National 
Bank  v.  Great  Falls  Opera  House  Co.,  23 
Mont  1,  57  Pac.  440,  it  is  held  that  if  the 
surety  enforces  contribution  through  the 
claim  of  the  creditor,  his  right  of  action  is 
barred  when  the  creditor  would  be  barred 
had  he  brought  the  suit  and  not  before. 

It  is  useless  to  multiply  authorities.  It 
seems  to  be  universally  held  that  the  right 
of  subrogation,  like  other  rights  of  action, 
is  barred  by  failure  to  take  steps  to  enforce 
it  within  the  time  prescribed  by  law  for  the 
enforcement  of  the  right  upon  which  the 
claim  to  be  subrogated  is  based.  If  that 
right  of  action  is  barred,  it  cannot  be  revived 
in  favor  of  one  who  claims  to  be  subrogated 
to  it  The  right  of  subrogation  is  an  equita- 
ble right,  and  due  diligence  must  be  exercis- 
ed in  asserting  it 

[4]  In  a  supplemental  brief,  the  learned 
counsel  for  the  plaintiff  insist  quoting  their 
language,  that:  "It  appears  in  the  record 
that  the  defendant  company  paid  the  in- 
sured, M.  C.  Komegay,  with  full  knowledge 
that  these  plaintiffs  had  made  payments  un- 
der their  policies.  This  being  so,  it  seems  to 
us  that  this  ftaud  enlarges  the  equity  of 
this  case,  and  unquestionably  brings  it  with- 
in the  10-year  statute  of  limitations.  The 
fraud  in  this  case  is  established  by  the  plead- 
ings and  evidence,  and  is  uncontradicted, 
and  is  the  same  as  if  the  jury  had  answered 
an  issue  of  fraud  under  instructions  from 
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the  court,  and  tbe  statute  of  limitations  can- 
not avail  one  against  whom  an  issue  of  fraud 
is  found.  And  so,  when  a  defendant,  electing 
to  set  up  the  statute  of  limitations  previ- 
ously by  deception,  or  any  violation  of  duty 
toward  plaintiffs  has  caused  him  to  subject 
his  claim  to  the  statutory  bar«  he  must  be 
charged  with  having  wrongfully  obtained  an 
advantage  which  equity  will  not  allow  iiim  to 
hold." 

It  has  been  said  that  where  tbe  wrongdoer 
pays  the  insured  with  knowledge  of  the  fact 
that  the  insurer  has  made  a  payment  under 
the  policy,  itUa  fraud  upon  the  insurer,  and 
will  not  protect  the  wrongdoer.  Connecticut 
P.  Ins.  Ck).  V.  Erie  Ry.  Co.,  73  N.  T.  S99,  20 
Am.  Rep.  171;  Allen  v.  Chicago  Ry.  Co.,  94 
Wis.  03,  68  N.  W.  873.  This  principle,  if  it 
be  well  founded,  has  no  application  to  this 
case.  There  is  no  allegation  and  not  a 
scintilla  of  evidence  that  the  defendant  paid 
Kom^ay  for  the  destruction  of  his  property 
with  any  purpose  to  defraud  the  plaintiffs. 
The  payment  by  the  defendant  was  not  vol- 
untary, but  at  the  end  of  a  lawsuit,  where- 
in judgment  had  been  pronounced  against  the 
defendant  and  it  had  been  compelled  to  pay. 
Gven  then,  according  to  the  contention  of 
plaintiffs  in  this  case,  Komegay  only  recover- 
ed of  defendant  the  difference  between  the 
value  of  the  property  destroyed  and  the  in- 
surance money.  But  if  Kornegay  hisid  recov- 
ered of  defendant  the  full  value  of  his  prop- 
erty, the  plaintiffs  would  have  only  the  right 
to  hold  Komegay  as  a  trustee  for  their  bene- 
fit to  the  extent  of  the  insurance  money  paid. 
They  could  not  recover  of  the  defendant 

It  is  well  settled  that  the  wrongdoer  can- 
not be  made  to  pay  twice  for  the  same  prop- 
erty. When  the  ihsured  obtains  full  satis- 
faction from  the  wrongdoer,  he  must  account 
to  the  insurer.  U.  S.  v.  Am.  Tob.  Co.,  166  U. 
8.  468,  17  Sup.  Ct  610,  41  L.  Ed.  1081;  27 
A.  &  E.  Ency.  262;  Assurance  Co.  v.  Pack- 
hayi,  02  Md.  464,  48  Atl.  350,  52  L.  R.  A.  05 ; 
Hart  V.  R.  R.  Co.,  54  Ma^s.  (13  Mete)  90,  46 
Am.  Dea  719 ;   19  Cyc.  801. 

The  judgment  of  the  Superior  Court  is  re> 
versed,  and  the  cause  remanded,  with  direc- 
tions to  enter  the  judgment  tendered  by  de- 
fendant. 

Reversed. 

(166  N.  C.  149) 

BRintoN  V.  METROPOUTAN  MFB  INS. 

CO.  OF  NEW  YORK. 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  Evidence  (|  460*)— Pabol  Evidence— In - 
suBANCE— Receipt  of  Premium— Acknowl- 
edgment. 


which  agreement  only  a  payment  of  quarterly 
premium  at  the  beginning  of  the  insurance 
term  instead  of  a  semiannual  premium  was 
made. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig,  §  2148;    Dec  Dig.  §  460.*] 

2.  Insubance  (§  143*)— Insurance  Pouct. 

A  policy  01  insurance  may  be  reformed  on 
proper  allegations  and  proof  as  any  other  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Insurancet 
Cent  Dig.  \%  26&-272:  Dea  Dig.  §  143.*] 

3w   RBFOBMATION    of    INSTBUMSNT8    (i    16*)  -* 

Gbou  N  Ds— Mistake. 

In  order  to  sustain  the  suit  for  a  refor- 
mation of  a  written  oontract,  the  complainant 
mnst  show  that  the  instrument  sought  to  be 
corrected  failed  to  express  the  real  agreement 
or  transaction  because  of  a  mistake  common  to 
both  parties  or  because  of  a  mistake  of  one 
party  and  the  fraud  and  inequitable  conduct  of 
the  other. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |  68;  Dec  Dig.  fi 
16.*) 

4.  Refobmatton  of  Insttbumentb  (I  17*)  — 

GbOUNDS- MSSUNDEBSTANDINO    OF   FACTS. 

A  mere  misunderstanding  of  facts  is  not 
a  sufficient  ground  for  reformation  of  a  writ- 
ten contract 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  60-71;  Dec  Dig. 
§  17.*] 

&   INSUBANCB  (S  148*)— RarOBMATIOIf  OF  POL- 

lOT— Mistake. 

Defendant  having  issued  a  policy  on  dece- 
dent's life  providing  for  the  payment  of  semi- 
annual premiums,  insured,  by  parol  contract 
with  defendant's  agent,  agreed  that  the  premi- 
ums should  be  paid  quarterly,  and  defendant  ac- 
cepted quarterly  payments  without  change  of 
the  policy  in  accordance  with  its  custom,  neld^ 
that  such  facts  did  not  constitnte  a  mistake  for 
which  the  insurer  was  entitled  to  have  the  pol- 
icy reformed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §f  265-272;   Dec  Dig.  §  143.»] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Peebles,  Judge. 

Action  by  W.  P.  Britton,  as  administrator 
of  W.  B.  Albritton,  against  the  Metropolitan 
life  Insurance  (Company  of  New  York,  on 
a  policy  of  life  insurance  issued  by  defendant 
on  the  life  of  plaintiff's  intestate.  From  a 
judgment  for  plalntlft,  defendant  appeals. 
Affirmed. 

This  Is  an  action  to  recover  on  a  policy  of 
insurance,  issued  by  the  defendant  upon  the 
life  of  plaintiff's  intestate  by  the  defendant, 
and  tried  at  August  term,  1913,  superior 
court  of  Halifax  county,  Peebles,  Judge,  pre- 
siding, upon  this  issue :  "(1)  Is  the  defendant 
indebted  to  the  plaintiff,  and,  if  so,  in  what 
amount?  .Answer:  $1,000,  with  interest  from 
March  1,  1911."  From  the  judgment  render- 
ed, the  defendant  appealed. 

Winston  &  Biggs,  of  Raleigh,  for  appellant 


An  acknowledgment  in  a  Ufe  poli^  of  the    ^  p^  Kltchin,  of  Scotland  Necki  and  E.  L. 
receipt  of  a  semiannual  premium  is  not  a  mere 


receipt  but  a  part  of  tbe  contract  in  bo  far  as 
the  insurer's  right  to  forfeit  the  policy  ]&  con- 
cerned, and  estops  the  insurer  to  claim  a  for- 
feiture because  of  a  parol  contract  between 
the  insured  and  the  insurer's  agent  that  the 
premium  should  be  paid  quarterly,  pursuant  to 


Travis,  of  Halifax,  for  appellee. 

BROWN,  J.  The  following  is  a  copy  of  the 
policy  of  insurance  sued  on,  together  with 
the  indorsements  on  the  back :   "Endowment : 
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20  yearn  Age:  27.  Amoiuit:  $1,000.  Semi- 
annual premium:  $21.86.  Metropolitan  In- 
surance Company,  in  consideration  of  the  ap- 
plication fa?  the  policy,  copy  of  which  ap- 
plication is  attached  hereto,  and  made  part 
thereof,  and  of  the  payment  of  the  semian- 
niial  premium  of  $21.86,  and  of  the  payment 
of  the  like  amount  upon  each  first  day  of  No- 
vember and  May  hereafter  until  twenty  (20) 
full  years  premiums  shall  haye  been  paid, 
or  untU  the  prior  death  of  the  insured,  prom- 
ises to  pay  at  the  home  office  of  the  company 
in  the  city  of  New  York  to  William  Ethelbert 
Albritton,  of  Scotland  Neck,  state  of  North 
Carolina,  on  the  1st  day  of  May,  1929,  if 
the  Insured  be  then  living,  or  upon  receipt 
at  said  home  office  of  due  proofs  of  the  prior 
death  of  the  insured,  to  his  estate,  one  thou- 
sand dollars,  less  any  indebtedness  hereon 
to  the  company." 

On  the  back  of  said  policy  of  insurance  is 
written:  ''Nonparticipating  endowment:  20 
years.  Insurance  on  the  life  of  William 
Ethelbert  Albritton,  Scotland  Neck,  N.  0. 
Amount :  $1,000.  Semiannual  premium :  $2L- 
86.  Due  November  and  May  of  each  year. 
Date  of  policy :  May  1st,  1909." 

The  defendant  introduced  evidence  tending 
to  prove  that,  when  this  policy  was  Issued, 
the  insured  asked  leave  to  pay  the  premium 
quarterly  insead  of  semiannually,  as  required 
by  and  stated  in  the  policy;  that  this  ar^ 
rangement  was  made  by  the  defendant's 
agent  House  and  the  assured  before  the  pol- 
icy was  delivered;  that  the  assured,  Albrit- 
ton, paid  only  the  quarterly  premium  in  ad- 
vance, which  was  sent  to  the  New  York  office 
of  the  defendant,  but  the  policy  itself,  which 
recited  the  payment  of  a  semiannual  premi- 
um, was  not  changed,  nor  was  any  change 
made  in  the  words  of  the  policy  contracting 
for  the  payment  of  a  semiannual  premium. 
This  evidence  tended  further  to  prove  that 
the  policy  delivered  went  into  effect  May  1, 
1909,  and  the  quarterly  premium  paid  by  the 
assured  put  said  policy  into  effect  for  three 
months,  to  wit,  until  August  1,  1909.  The 
total  amount  paid  by  the  assured  was  $11.14, 
which  is  the  quarterly  premium  on  a  2()-year 
endowment  policy  for  $1,000.  The  evidence 
tends  also  to  prove  that  the  home  office  sent 
out  a  quarterly  receipt,  and  not  a  receit)t  for 
the  six  months'  period.  This  receipt  has  not 
been  found,  and  is  not  in  evidence. 

The  defendant  contends  that  the  policy 
lapsed  for  nonpayment  of  premium  on  August 
1,  1909,  and  was  canceled  September  13, 1909, 
The  material  parts  of  all  this  evidence  was 
objected  to  by  the  plaintiff  in  apt  time. 

At  the  conclusion  of  all  of  the  evidence, 
the  court  ruled  that  all  evidence  offered  by 
the  defendant  showing  that  the  premiums 
were  payable  quarterly  instead  of  semiannu- 
ally would  be  withdrawn  from  the  Jury  and 
ruled  out  And  to  this  ruling,  the  defendant 
excepted. 

[1]  His  honor  ruled  '*that  the  aclmowledg- 
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ment  in  the  policy  of  the  receipt  of  the  premi- 
um estops  the  company  to  test  the  validity 
of  the  policy  on  the  ground  of  nonpayment 
of  the  premium,"  and  excluded  the  evidence 
offered  by  the  defendant,  and  charged  the 
Jury,  if  they  believed  all  the  evidence,  to 
find  for  the  plaintiff.  The  several  assign- 
ments of  error  bring  before  us  for  review  the 
correctness  of  this  ruling. 

We  are  of  opinion  that  the  agreement 
specified  in  the  written  paper  that  the  premi- 
ums are  payable  semiannually  is  a  contract 
binding  alike  upon  the  insurer  and  the  insur- 
ed. It  is  something  more  than  a  receipt  for 
money,  but  is  a  statement  of  a  definite  and 
fixed  time  when  the  money  is  to  be  paid. 

The  insured  would  not  be  permitted  to 
prove  by  parol  evidence,  in  the  face  of  that 
written  agreement,  that,  when  it  was  entered 
into,  another  and  longer  period  had  been 
agreed  upon  when  premiums  were  to  be  paid 
so  as  to  avoid  the .  forfeiture  of  the  policy. 
Walker  v.  Venters,  148  N.  O.  388,  62  S.  E. 
610;  Basnight  v.  Jobbing  Company,  148  N. 
C.  350,  62  S.  E.  420. 

This  court  has  held  that  the  acknowledg- 
ment in  a  policy  of  the  receipt  of  the  premi- 
um for  a  definite  period  is  something  more 
than  a  receipt  It  is  a  solemn  admission, 
which,  as  long  as  it  stands,  estops  the  insurer 
from  contesting  the  policy  for  nonpayment 
of  premium.  Grier  v.  Insurance  Co.,  132  N. 
C.  643,  44  S.  E.  28;  Kendrick  v.  Insurance 
Co.,  124  N.  O.  315,  32  S.  E.  728,  70  Am.  St 
Rep.  592.  In  those  cases  It  is  held  that,  if 
the  premium  is  not  paid,  the  acknowledgment 
of  payment  in  the  policy,  so  far  as  it  is  a 
receipt  for  money,  is  only  prima  facie,  and 
in  an  action  to  recover  the  premium  may  be 
contradicted  by  parol  evidence,  as  the  receipt 
in  a  deed  may  in  an  action  for  the  purchase 
money  of  land,  but,  so  far  as  the  acknowledg- 
ment is  contractual,  it  cannot  be  contradict- 
ed so  as  to  invalidate  the  contract  Rayburu 
V.  Casualty  Co.,  138  N.  G.  379,  60  S.  E.  762, 
107  Am.  St  Rep.  548;  Waters  v.  Aimuity  Co., 
144  N.  C.  063,  67  S.  E.  437,  13  L.  R.  A.  (N.  S.) 
805.  This  subject  is  very  ably  and  fully  dis- 
cussed by  Chief  Justice  Beasley  in  Basch  v. 
Insurance  Co.,  35  N.  J.  Law,  429,  in  which 
case  the  policy  of  insurance  contained  a  pro- 
vision that  the  company  should  not  be  liable 
until  the  premium  should  be  actually  paid  to 
the  company.  The  policy  also  contained  a 
receipt  for  the  full  premium.  It  was  held 
that  the  company  was  estopped  from  setting 
up  the  nonpayment  of  the  premium  for  the 
purpose  of  avoiding  the  instrument  In  the 
opinion  the  learned  Chief  Justice  says :  "The 
usual  legal  rule  is  that  a  receipt  is  only 
prioaa  fade  evidence  of  payment,  and  may  be 
explained;  but  this  rule  does  not  apply 
when  the  question  involved  is  not  only  as  to 
the  fact  of  payment,  but  as  to  the  existence 
of  rights  springing  out  of  the  contract  With 
a  view  of  defeating  such  rights,  the  party 
giving  the  receipt  cannot  contradict  it  An 
acknowledgment  of  an  act  done,  contained  in 
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a  written  contract,  and  which  act  Is  requisite 
to  put  It  in  force.  Is  as  conclusive  against 
the  party  making  It  as  Is  any  other  part  of 
the  contract;  it  cannot  be  contradicted  or 
varied  by  parol."  See,  also,  Provident  Ins. 
Co.  V.  Fennell,  49  111.  180;  New  York  Ins.  Co. 
V.  National  Pro.  Ins.  Co.,  20  Barb.  (N.  Y.)  471. 

Chancellor  Kent  in  his  Commentaries  says: 
The  receipt  of  the  premium  in  the  policy 
Is  conclusive  evidence  of  payment,  and  binds 
the  Insurer  unless  there  be  fraud  upon  the 
part  of  the  Insured."    3  Kent,  Coul  p.  200. 

In  his  treatise  on  Insurance,  Vance  says: 
"Although  there  Is  some  conflict  of  opinion 
among  the  authorities,  the  prevailing  opin- 
ion seems  to  be  that  such  a  receipt  concludes 
the  Insurer  as  far  as  the  validity  of  the 
policy  is  concerned,  but  is  only  prima  tsuAe 
evidence  of  payment  in  so  far  as  the  premi- 
um Itself  Is  concerned;  that  is,  the  Insurer 
cannot  deny  the  truth  of  the  receipt  in  an 
action  against  him  In  the  policy,  but  may  do 
so  In  an  action  against  the  insured  for  the 
r)urpose  of  recovering  the  premium  due." 
Vance  on  Ins.  p.  180. 

The  policy  sued  on  adcnowledges  receipt 
of  premium  for  six  months,  and  contains  a 
provision  that  the  premium  is  to  be  paid 
semiannually.  The  law  will  not  permit  the 
defendant  to  avoid  the  policy  in  the  face  of 
«uch  recital. 

But  the  defendant  In  Its  answer  seeks 
equitable  relief,  and  asks  the  court  to  correct 
and  reform  the  Insurance  contract  so  as  to 
provide  for  a  quarterly  premium,  and  so  that 
it  may  show  on  Its  face  that  only  the  quar- 
terly premium  of  $11.14  was  actually  paid. 
The  answer  avers:  "That  the  policy  of  in- 
surance sued  upon  erroneously  recites  that 
the  premium  thereon  has  been  paid  for  six 
months,  beginning  May  1,  1909,  and  ending 
November  1,  1909;  that  this  error  and  mis- 
take in  the  policy  occurred  in  the  way  herein- 
before set  forth,  and  the  fact  that  the  pre- 
mium for  six  months  had  not  been  paid  was 
well  known  to  the  said  William  E.  Albrltton 
as  well  as  to  the  defendant's  agent,  and  the 
said  policy  of  Insurance  should  be  reformed 
and  corrected  so  as  to  recite  the  fact  to  be  as 
it  occurred ;  that  the  assured  paid  $11.14  by 
way  of  quarterly  premium  and  not  the  sum 
of  $21.86  semiannual  premium  as  recited  in 
said  policy." 

[2]  It  is  now  well  settled  that  a  policy 
of  Insurance  may  be  reformed  upon  proper 
allegations  and  proof,  as  much  so  as  a  deed 
or  any  other  contract,  and  that  is  true  even 
after  loss.  Snell  v.  Insurance  Co.,  98  U.  3. 
89,  25  L.  Ed.  62;  Henkle  v.  Royal  Exchange, 
1  Ves.  Sen.  318. 

[3]  But  the  reformation  is  subject  to  the 
same  rules  of  law  as  applied  to  all  other  In- 
struments in  writing.  It  must  be  alleged 
and  proven  that  the  instrument  sought  to  be 


corrected  failed  to  express  the  real  agree- 
ment or  transaction  because  of  mistake  com- 
mon to  both  parties,  or  because  of  mistake 
of  one  party  and  fraud  or  Inequitable  con- 
duct of  the  other. 

[4]  A  mere  misunderstanding  of  facts  Is 
not  sufficient  ground  for  asking  reformation. 
84  Qyc  p.  907.  Where  the  mistake  has  be^ 
on  one  side  only,  reformation  will  not  be 
decreed.  The  mistake  must  have  been  com- 
mon to  both  partiea  Meeklns  v.  Newbory, 
101  N.  a  18,  7  S.  E.  665;  Basnight  y.  Jobbing 
Co.,  148  N.  O.  867,  62  S.  El  420. 

[6]  There  is  no  allegation  in  the  answer 
of  the  defendant  that  there  was  any  fraud 
practiced  by  the  insured  whereby  the  defend- 
ant entered  into  a  contract  it  did  not  intend 
to  make,  nor  is  there  any  allegation  that 
the  contract  failed  to  express  the  true  agree- 
ment because  of  a  mutual  mistake.  And 
there  is  likewise  no  proof  to  sustain  any  such 
allegation  if  it  had  been  made.  According 
to  the  evidence,  if  any  mistake  was  made,  in 
the  written  policy,  it  Is  to  be  attributed  sole- 
ly to  the  defendant 

The  insured,  Albrltton,  had  nothing  to  do 
with  the  preparation  of  the  policy,  and  there 
is  no  evidence  that  he  knew  that  any  such 
claim  of  mistake  was  ever  made.  The  de- 
fendant's own  evidence  shows  that  defendant 
received  the  premium  for  the  quarter,  and 
with  full  knowledge  of  the  contents  of  the 
policy  delivered  it  after  receiving  such  pre- 
mium. 

The  defendant  made  no  unwitting  mistake. 
It  knowingly  delivered  the  policy  it  intended 
to  deliver.  This  is  practically  admitted  in 
defendant's  brief,  wherein  it  is  said:  'This 
arrangement  was  made  by  the  agent,  K.  L. 
House,  and  the  assured,  M'r.  Albrltton,  paid 
a  quarterly  premium  in  advance,  which  was 
sent  to  the  New  York  office,  but  the  policy 
Itself,  which  recited  a  semiannual  premium, 
was  not  changed;  this  being  the  usnal  cus- 
tom of  the  company." 

A  court  of  equity  will  certainly  not,  on  the 
ground  of  mistake,  relieve  against  the  con- 
sequences of  an  act  which  a  party  knowingly 
and  intentionally  commits  and  when  no 
fraud  is  practiced.  The  defendant  better 
change  its  custom  rather  than  knowingly  to 
embody  In  Its  policies  statements  it  declares 
are  untrue. 

The  question  here  is  not  whether  the  evi- 
dence offered  to  reform  the  policy  is  strong, 
cogent,  and  convincing,  as  in  Lehew  v.  He- 
witt, 130  N.  O.  22,  40  S.  B.  769,  but  as  to 
whether,  upon  the  pleadings  and  proofs  offer- 
ed, taking  them  to  be  true,  there  is  equitable 
ground  for  a  reformation  of  the  contract 
That  must  necessarily  be  a  question  of  law 
for  the  court  &i^d  z^ot  an  issue  for  a  jury. 

In  the  judgment  of  the  superior  court  there 
is  no  error. 


N.a) 


STATE  Y.  AliliEN 
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STATE  V.  ALLEN. 

(Supreme  Court  of  North  Carolina.    March  4, 

1914.) 

1-  Cbihinal  Law  (|  731*)— Trial— Pbovinck 
or  CouBT  AND  JuBT— In  General. 

On  the  trial  of  a  criminal  prosecntion  in 
the  superior  court,  the  determinative  facts  must 
be  found  by  the  jury,  and  they  may  not  be  re- 
ferred to  the  decision  of  the  judge,  even  by  con- 
sent of  defendant  or  his  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  1694,  1695;  Dec.  Dig.  § 
731.*] 

2.  Criminal  Law  (§  870*>— Trial— Verdiot>— 
SuFiiciENOT  —  Special  Verdict  or  Find- 
ings. 

While  the  determinative  facts  In  a  crim- 
inal prosecution  are  sometimes  presented  in  the 
form  of  a  special  verdict,  when  such  procedure 
is  had  all  the  essential  facts  must  be  found  by 
the  jury,  so  that  the  guilt  or  innocence  of  the 
defendant  follows  as  a  conclusion  of  law,  and 
a  special  verdict  which  refers  to  the  judge  any 
such  fact  or  inference  of  fact  is  insuflicient,  and 
will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2092 ;    Dec.  Dig.  f  870.*] 

3.  Assault  and  Battery  (S  67*)— Criminal 
Responsibilitt  —  Resisting  Unlawful 
Arrest. 

A  person  who  was  arrested  and  held  with- 
out warrant  after  the  discovery  of  a  large 
amount  of  liquor  in  his  possession  had  the  right 
to  resist,  and  to  use  such  force  as  reasonably 
appeared  to  him  to  be  necessary  to  free  himself. 
[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  §  67.*} 

4.  Criminal  Law  (§  870*)— Trial— Verdictv- 
SuFnciBNOT  —  Special  Verdict  or  Find- 
ings. 

Where  a  special  verdict.  In  a  prosecution 
for  assault  upon  one  who  had  unlawfully  ar- 
rested the  defendant,  stated  that  the  defendant 
cut  his  captor  with  a  knife,  but  whether  such 
cutting  was  done  in  an  effort  to  escape,  and 
whether  it  was  necessary  for  that  purpose,  was 
left  undecided,  and  the  ^uilt  or  innocence  of  de- 
fendant was  left  to  the  judge  on  the  facts  found, 
the  verdict  was  insufficient,  and  will  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2092 ;    Dec  Dig.  f  870.*] 

Appeal  £rom  Superior  Court,  Vance  Coun- 
ty ;  Peebles,  Judge. 

Louis  Allen  was  tried  for  assault  with  a 
deadly  weapon  on  William  Royster,  and  dis- 
charged, and  the  State  appeals.    Eirror. 

The  jury  returned  a  special  verdict  acquit- 
ting the  defendant  The  relevant  and  mate- 
rial facts  in  such  verdict  are  as  follows: 
"That  William  Royster  stopped  the  defendant 
on  the  highway  along  which  he  was  driving, 
and  found  in  the  buggy  three  to  five  gallons  of 
liquor.  Royster  then  got  in  the  defendant's 
vehicle  and  ordered  him  to  drive  on  towards 
Henderson,  which  defendant  did.  Royster 
was  not  an  officer,  and  had  no  warrant"  The 
particulars  of  the  assault  are  thus  stated  in 
the  special  verdict:  "After  going  a  mile  or 
so,  a  suit  case  either  fell  or  was  pushed  by  de- 
fendant out  of  the  buggy.  Prosecutor  turned 
the  buggy  around  and  recovered  it  A  little 
further  on  defendant  pushed  or  rattled  some 


bottles  in  the  foot  of  the  buggy,  and  was  told 
by  prosecutor  to  stop  it,  and  prosecutor,  still 
holding  defendant's  pistol  in  his  right  hand, 
leaned  over  to  move  or  prevent  the  loss  of 
the  bottles,  when  he  was  suddenly  cut  on  the 
back  of  his  neck  by  the  defendant  with  a 
knife;  A  violent  scuffle  ensued,  in  which 
prosecuting  witness  was  cut  twice  more,  under 
the  shoulder  and  in  the  back,  and  the  pistol, 
for  which  each  was  struggling,  was  broken  or 
disconnected.  Prosecutor  then  got  defendant 
on  the  ground,  and  got  on  top  of  him  and 
choked  him  until  defendant  gave  up  and  sub- 
mitted to  be  tied,  which  prosecutor  did  with 
defendant's  own  belt,  and  prosecutor  then 
carried  defendant  five  or  six  miles  and  locked 
him  up  in  the  county  Jail,  without  warrant  or 
mittimus."  Pursuing  the  proper  form  In  such 
cases,  the  verdict  continues  as  follows:  "If 
his  honor,  upon  the  foregoing  findings  and 
special  verdict,  shall  be  of  opinion*  that  the 
defendant  is  guilty  of  an  assault  with  a  dead- 
ly weapon  upon  William  Royster,  the  Jury  so 
find ;  otherwise,  we  find  him  not  guilty." 

Upon  the  foregoing  facts,  the  court,  being 
of  opinion  the  defendant  is  not  guilty,  so  in- 
structed the  Jury,  and  thereupon  the  Jury  find 
that  defendant  is  not  guilty.  Defendant  dis- 
charged, and  state  excepts  and  appeala 

• 

The  Attorney  General  and  T.  H.  Calvert, 
Asst  Atty.  Gen.,  for  the  State.  T.  T.  Hicks, 
of  Henderson,  and  A  A  Hicks,  of  Oxford,  for 
appellee. 

HOKE,  J.  [1,  2]  There  are  at  least  two  au- 
thoritative decisions  in  this  state  to  the  effect 
that,  on  the  trial  of  a  criminal  prosecution  in 
the  superior  court,  the  determinative  facts 
must  be  found  by  the  Jury.  They  may  not  be 
referred  to  the  decision  of  the  Judge,  even  by 
consent  of  defendant  or  his  counsel.  State  v. 
Holt,  90  N.  C.  749,  47  Am.  Rep.  544;  State 
V.  Stewart,  89  N.  C.  563.  These  facts  are 
sometimes  presented  in  the  form  of  a  special 
verdict,  but,  when  such  procedure  is  had,  all 
the  essential  facts  must  be  found  by  the  Jury ; 
the  guilt  or  innocence  of  the  defendant  must 
follow  as  a  conclusion  of  the  law  from  the 
facts  found,  and  a  special  verdict  which  re- 
fers to  the  decision  of  the  Judge  any  fact  or 
inference  of  fact  necessary  to  the  determina- 
tion of  the  issue  is  insufficient  in  law,  and 
will  be  set  aside.  State  v.  John  Fenner,  80 
S.  E.  970,  at  the  present  term;  State  v.  Mc- 
Cloud,  151  N.  0.  730,  66  S.  E.  568 ;  State  v. 
Watts,  32  N.  a  869;  Clark's  Criminal  Pro- 
cedure, p.  488. 

[3, 41  In  the  case  before  us  the  defendant 
had  been  arrested  and  held  without  warrant 
He  had  a  right  to  resist,  and  to  use  all  the 
force  which.  In  the  Judgment  of  the  Jury,  was 
necessary  to  free  himself,  on  the  facts  as  they 
reasonably  appeared  to  him.  State  v.  Belk, 
76  N.  C.  10.  According  to  the  verdict,  "the 
defendant  suddenly  cut  the  prosecuting  wit- 
ness with  a  knife,  in  the  back  of  the  neck,  as 
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tbe  latter  leaned  oyer  to  hold  the  bottles  in 
the  buggy,"  and,  in  the  fight  which  followed, 
"he  cut  the  witness  twice  more,  under  the 
shoulder  and  In  the  back."  Whether  the  cut- 
ting was  in  the  effort  to  free  himself  is  an  open 
question  on  the  verdict,  and  whether  it  was 
necessary  for  such  purpose  Is  an  inference  of 
fact,  which  may  or  may  not  have  been  prop- 
erly determined;  but,  under  our  law,  the 
decision  was  not  for  the  court  but  the  jury. 
True,  the  defendant  was  afterwards  choked 
into  submission,  and  tied' and  taken  to  Jail; 
but  this  was  in  the  struggle,  after  the  first 
cutting,  and,  while  releyant  to  the  issue.  Is  not 
controlling  thereon,  as  a  conclusion  of  law. 

For  the  error  indicated,  the  judgment  and 
rerdict  will  be  set  aside,  and  this  will  be  cer- 
tified that  the  question  of  defendant's  guilt 
or  innocence  may  be  submitted  to  another 
jury. 

Error*  • 

(166  N.  C.  284) 

LUCAS  &  LEWIS  ▼.  NORFOLK  SOUTHERN 

R.  CO.  et  al 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  Cabrikbs  (I  177*)— CoNNKcnNO  Cabbiebs 

— FuBNiSHiNO  Cabs. 

.  A  carrier  is  bound  to  furnish  cars  suitable 
for  the  transportation  of  goods  delivered  to  it. 
and,  if  it  faUs  to  perform  such  duty,  it  will 
be  liable  for  any  subsequent  damage  arising 
from  the  defective  condition  of  the  car,  though 
the  damage  develops  on  the  line  of  a  connect- 
ing carrier,  so  that,  where  an  initial  carrier 
furnished  a  car  in  which  fertilizers  had  been 
previously  shipped  for  the  transportation  of 
sweet  potatoes  and  the  potatoes  were  damag- 
ed, both  the  initial  carrier  and  the  connecting 
carrier  were  primarily  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  77&-788,  7W-803;  Dec.  Dig.  S 
177.*] 

2.  Cabriers  (§  177*)— Connecting  Cabbiebs-- 
Acceptance  of  Cab. 

When  a  connecting  carrier  accepts  a  ship- 
ment, it  adopts  the  car  provided  by  the  initial 
carrier  and  is  responsible  for  any  damages 
caused  by  its  unfitness  for  the  carriage  of  the 
goods. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  775-78»,  791-803;  Dec  Dig.  § 
177.*] 

3.  Appeal  and  Ebbob  (§  880*)  —  Right  to 
Allege  Erbob— <3odefendants. 

Where  two  connecting  carriers  were  pri- 
marily liable  for  injury  to  goods,  the  fact  that 
a  verdict  was  directed  in  favor  of  one  of  them 
was  not  error  of  which  the  other  could  com- 
plain on  appeal. 

.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  8584-3590;  Dec  Dig.  { 
88U.*] 

4.  Appeal  and  Ebbob  (§  926*)— Rulings  on 

BVl  DENCE— PREJUDdCE. 

Where  connecting  carriers  were  sued  for 
damages  to  the  goods  and  a  letter  admitted 
against  one  of  them  was  later  withdrawn  and 
the  jury  instructed  not  to  consider  it,  its  ad- 
mission was  not  error  of  which  the  other  de- 
fendant could   complain.. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  1279,  2899,  3729,  3730, 
3735-3747 ;    Dec  Dig.  §  926.*] 


Appeal  from  Superior  Court,  Craven  Couii- 
ty;  Daniels,  Judge. 

Action  by  Lucas  &  Lewis  against  the  Nor- 
folk Southern  Railroad  Company  and  others. 
Judgment  for  plaintiff,  and  defendant  Nor- 
folk Southern  Railroad  Company  appeals. 
Affirmed. 

This  is  an  action  to  recover  damages  for 
Injury  to  a  shipment  of  potatoes  from  New 
Bern,  N.  C,  to  Atlanta,  Ga.,  under  a  bill  of 
lading  to  the  order  of  the  plaintiff.  Evidence 
was  introduced  tending  to  prove  that  the  po- 
tatoes were  delivered  in  good  condition  to  the 
defendant  Norfolk  Southern  Railroad  Com- 
pany at  New  Bern  on  the  10th  day  of  April, 
1912 ;  that  said  defendant  selected  the  ear  in 
which  the  potatoes  were  shipped;  that  the 
shipment  was  transported  promptly  by  said 
defendant,  and  delivered  to  the  defendant  the 
Southern  Railway  Company,  a  connecting 
carrier,  at  Qoldsboro,  in  appar^t  good  condi- 
tion, and  was  so  receipted  for  by  said  South- 
em  Railway  Company;  that  the  Southern 
Railway  Company  promptly  transported  the 
shipment  from  Qoldsboro  to  Atlanta;  that 
the  car  was  sealed  when  it  left  New  Bern, 
and  the  seal  was  unbroken  when  it  reached 
Atlanta ;  that  the  potatoes  were  In  a  decayed 
condition  when  they  reached  Atlanta;  that 
this  decayed  condition  was  because  the  car  in 
which  the  shipment  was  made  was  unsuit- 
able, in  that  it  bad  been  used  for  carrying 
fertilizer  and  the  ventilators  were  dosed. 
There  was  also  evidence  to  the  contrary. 
During  the  trial,  the  court  admitted  in 
evidence  a  letter  written  by  an  agent  of  the 
Southern  Railway  Company,  and  the  Norfolk 
Southern  Railroad  Company  excepted.  The 
court  Instructed  the  Jury,  at  the  time  the 
letter  was  introduced,  that  it  could  not  be 
considered  against  the  Norfolk  Southern  Rail- 
road Company,  and  at  the  conclusion  of  the 
evidence  repeated  the  instruction  and  with- 
drew this  evidence  from  the  Jury.  When  the 
evidence  was  closed,  the  court  sustained  the 
motion  of  the  Southern  Railway  for  Judg- 
ment of  nonsuit,  and  the  Norfolk  Southern 
Railroad  Company  excepted.  The  defendant 
the  Norfolk  Southern  Railroad  Company 
moved  for  Judgment  of  nonsuit,  which  was 
denied,  and  it  excepted. 

His  honor  charged  the  Jury,  among  other 
things:  "(X)  Now  the  allegation  of  negligence 
made  by  the  plaintiffs  in  this  cose  Is  that 
they  delivered  this  shipment  to  the  defend- 
ant Norfolk  Southern  Railroad  to  be  sent  by 
it  to  Atlanta,  Ga.,  and  that  the  defendant 
owed  them  the  duty  of  exercising  ordinary 
care  and  provide  a  suitable  car  in  a  suit- 
able condition  to  carry  the  goods  of  this  sort 
with  reasonable  safety  to  the  shipment  from 
the  point  at  which  they  were  delivered  to 
the  defendant  to  its  destination,  and  that  the 
defendant  failed  in  that  duty,  in  that  it 
furnished  a  car  in  which  some  fertilizer  had 
been  shipped  previously  and  in  which  some 
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fertilizer  still  remained,  and  that  this  car 
was  not  ventilated,  that  the  vents  were  all 
(dosed,  and  that,  by  reason  of  this  negligence, 
this  condition  of  the  car,  the  potatoes  were 
Injured  and  arrived  at  the  destination  in  bad 
condition."  The  defendant  excepted.  "(2) 
The  plaintiff  relies  upon  the  testimony  you 
have  heard  read  from  some  depositions.  The 
agent  of  the  consignee  was  one  who  testified 
that  the  morning  after  the  arrival  of  the 
shipment  at  Atlanta  he  went  in  the  car  and 
examined  the  potatoes,  and  found  them  in 
such  bad  condition  that  he  refused  to  take 
them;  thereupon  the  Southern  Railway  Com- 
pany disposed  of  them.  Then  the  testimony 
of  another  witness,  to  the  effect  that  he  no- 
ticed in  the  car  remains  of  some  fertilizer  In 
the  bottom  of  the  car ;  and  the  testimony  of 
another  witness  that  when  the  car  arrived  tn 
Atlanta  the  vents  were  all  closed."  The  de- 
fendant excepted.  The  only  question  submitp 
ted  to  the  jury  was  whether  the  defendant 
furnished  a  suitable  car,  and,  if  it  failed  to 
do  so,  was  this  the  real  cause  of  the  injury? 
There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  and  the  Norfolk  Southern 
Railroad  Company  appealed. 

Moore  &  Dunn,  of  New  Bern,  for  appellant 
R.  A.  Nunn,  of  New  Bern,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  the  duty  of  the  initial  car- 
rier to  furnish  cars  suitable  for  the  transpor- 
tation of  goods  delivered  to  It,  and,  if  it  fails 
to  perform  this  duty,  it  will  be  liable  for 
any  subsequent  damage  arising  from  the 
defective  condition  of  the  car,  although  such 
damage  develops  on  the  line  of  a  connecting 
carrier.  Hutchinson  on  Carriers,  vol.  2,  fi 
4d9 ;  Forrester  v.  Railroad,  147  N.  C.  554,  61 
S.  E.  524,  18  L.  R.  A.  (N.  S.)  508, 15  Ann.  Cas. 
143. 

*  [2]  When  the  connecting  carrier  accepts 
the  shipment,  It  adopts  the  car  or  vehicle 
provided  by  the  Initial  carrier,  and  is  respon- 
sible for  any  damages  caused  by  its  unfitness 
for  the  carriage  of  the  goods.  Hutchinson 
on  Carriers,  vol.  2,  $  501;  Walllngford  v. 
Railroad,  26  S.  C.  258,  2  S.  E.  19;  Shea  v. 
Railroad,  66  Minn.  102,  68  N.  W.  608;  St 
Xiouis  R.  R.  V.  Carlisle.  34  Tex.  Civ.  App.  268, 
78  S.  W.  558. 

If  therefore  there  is  any  evidence  that  the 
car  was  unsuitable  at  the  time  it  was  fur- 
nished by  the  initial  carrier,  and  that  it  re- 
mained so,  both  the  initial  and  the  connecting 
carrier  would  be  liable  to  the  plaintiff,  and  the 
jnotion  for  Judgment  of  nonsuit  ought  to  have 
been  denied  as  to  both,  and  we  think  there  is 
such  evidence.  The  car  was  sealed  at  New 
Bern,  and  the  seals  had  not  been  broken 
when  it  reached  Atlanta.  The  vents  were 
closed  at  Atlanta,  according  to  the  evidence 
of  one  witness,  and  no  witness  for  the  defend- 
ant testified  that  the  vents  were  open  when 
the  car  left  New  Bern.     They  do  say  the 


car  was  in  good  condition,  and  then  admit 
that  they  do  not  remember  this  car.  A  wit- 
ness for  the  plaintiff  testified:  '*The  signs  in 
the  car  indicated  that  it  had  been  loaded 
with  acid  or  fertilizer;  the  odor  indicated 
this  also.  I  don't  remember  whether  or  not 
the  car  had  vents.  I  have  been  a  dealer  in 
potatoes  five  years.  From  my  observation 
and  experience  the  effect  on  sweet  potatoes 
being  shut  up  in  a  car  without  ventilation, 
in  which  there  were  remains  of  a  shipment 
of  fertilizer,  would  be  that  the  potatoes 
would  heat  and  rot  very  quickly.  They 
would  deteriorate  more  quickly  than  if  the 
car  had  been  clean  and  well  ventilated." 
Another  witness  testified:  "The  first  time  i 
saw  the  car  it  was  on  Madison  Avenue  team 
track.  The  seals  were  intact ;  the  vents  were 
closed;  there  was  no  odor  that  I  could  de- 
tect with  the  vents  and  doors  dosed.  After 
the  vents  were  opened  and  they  went  into  the 
car,  there  was  some  odor."  And  one  of  the 
plaintiffs  that  "the  effect  upon  a  car  load  of 
potatoes,  if  put  in  a  car  that  had  been  previ- 
ously loaded  with  fertilizer  with  the  openings 
and  vents  shut  up  tight  and  shipped  across 
the  country  from  New  Bern  to  Atlanta, 
would  be  to  ruin  them  entirely.  They  would 
be  no  good.  A  No.  1  hog  would  not  eat 
them." 

[3]  It  follows  necessarily,  as  there  is  evi- 
dence that  the  car  was  unsuitable,  that  the 
motion  for  Judgment  of  nonsuit  ought  to 
have  been  denied  as  to  both  defendants,  but 
the  error  in  allowing  it  as  to  the  Southern 
Railway  Company  la  prejudicial  to  the  plain- 
tiffs, who  do  not  appeal,  and  not  to  the  co- 
defendant 

If  the  liability  of  the  Norfolk  Southern 
Railroad  Company  was  secondary,  •  there 
would  be  ground  for  its  complaint;  but,  if 
liable  at  all,  it  is  because  it  furnished  an  un- 
suitable car,  sealed  it,  and  delivered  it,  in 
apparent  good  condition  to  the  Southern  Rail- 
way Company,  and  its  act  was  the  primary 
and  originating  cause  of  the  injury.  Oregg 
V.  Wilmington,  155  N.  C.  22,  70  S.  B.  1070. 

[4]  The  letter,  which  was  objected  to  by 
the  defendant,  was  only  admitted  against  the 
Southern  Railway  Company,  and  his  honor 
was  careful  to  Instruct  the  Jury  twice  that 
they  should  not  consider  it  against  the  pres- 
ent defendant,  and  withdrew  it  from  the 
jury.  We  must  assume  that  the  Jury  were 
sufiidently  intelligent  to  understand  the  in- 
struction and  honest  enough  to  follow  it. 
Cooper  V.  RaUroad,  163  N.  C.  150,  70  S.  B. 
418. 

The  exceptions  to  the  charge  cannot  be  sus^ 
talned.  The  first  part  of  the  charge  excepted 
to  does  not  purport  to  be. a  statement  of  the 
law,  but  of  the  allegations  of  the  plaintiff; 
but,  if  treated  as  determining  the  ground  of 
liability,  it  is  supported  by  the  authorities 
before;  referred  to.  The  defendant,  in  Its 
brief,  does  not  complain  that  the  evidence 
was  not  correctly  recited  in  the  second  part 


1078 


80  SOUTHEASTERN  REPORTER 


(N.C. 


of  the  charge  excepted  to,  and  we  see  noth- 
ing In  It  that  would  Jnstl^  a  reversal  of  the 
judgment 
No  error. 

(165  N.  C.  99) 

KBNNEY  V.  SEABOARD  AIR  LINE  RT.  00. 

(Supreme  Court  of  North  Carolina.    March  4, 

1914.) 

1.  Appeai.  and    Erbob    (A  888*)--Rkcobi>— 

AmENDMBNT— Al£ENDlNO  COMPLAINT  IN  AP- 

peUjAte  Oottrt 

Under  Revisal  1905,  ^  1545,  proyiding  that 
the  Supreme  Court  shall  nave  power  to  amend 
any  pleading  for  the  furtherance  of  justice,  it 
may  grant  a  motion  to  amend  the  complaint,  in 
an  action  under  the  federal  Employers'  Liabil- 
ite  Act  (Act  April  22,  1908,  c  149,  35  Stat.  65 
[U.  S.  CJomp.  St.  Supp.  1911.  p.  1322])  for  the 
negligent  killing  of  plaintiff's  intestate,  so  as  to 
show  the  existence  of  persons  pecnniarily  af- 
fected by  intestate's  death  and  other  related 
facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3617-^3619;  Dec  Dig.  f 
888.*] 

2.  Mastkb  and  Sebvant  (§  286*)— Injubibs 
TO  Sebvaniv-Aotionb— Questions  fob  Jubt. 

Whether  the  defendant  railroad  company 
was  negligent  in  making  a  flying  switch,  which 
resulted  in  the  death  of  a  brakeman,  held,  under 
the  evidence,  to  be  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  1001,  1006.  1008,  lOlO- 
1015,  1017-1033.  1036-1042.  1044,  1046-1050; 
Dec.  Dig.  §  286.*] 

3.  Masteb  and  Sebvant  (S  280*)— Injixbibs 
TO  Sebvant— Actions— Sufficiency  of  Ev- 
idence—Absxtmption  OF  Risk. 

Evidence,  in  an  action  against  a  railroad 
for  the  negligent  killing  of  a  brakeman  in  mak- 
ing a  flying  switch  while  he  was  on  top  of  a  car, 
held  insufficient  to  show  that  he  had  assumed 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  981-986;  Dec  Dig.  § 
280.*]  ^ 

4.  Death  (§  95*)— Damages— Amount— Fed - 
bbal  Employees'  Liability  Act. 

In  an  action  under  the  federal  Employers' 
LiabUity  Act  (Act  April  22,  1908,  c.  149.  35 
Stat  65  [TJ.  S.  Comp.  St.  Supp.  1911,  p.  1322J) 
for  the  negligent  killing  of  plaintifiPs  intestate,  it 
was  erroneous  to  charge  that,  if  plaintiff  was 
entitled  to  recover  at  all,  he  was  entitled  to  the 
present  value  of  the  net  earnings  of  the  deceas- 
ed based  on  his  expectancy,  as  the  act  makes 
the  pecuniary  loss  suffered  the  measure  of  dam- 
ages. 

[Bid.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  108,  109,  111-115,  120;  Dec  Dig.  { 
95.*] 

5.  Appeal  and  Ebbob  (§  19*)— Right  of  Re- 
view—Agbeementb  Affecting  Right— Con- 
sent TO  New  Tbial. 

That,  after  judgment  was  entered,  plaintiff 
served  notice  on  the  defendant  that  be  would 
consent  to  a  new  trial  on  the  issue  of  damages 
does  not  deprive  defendant  of  the  right  to  be 
heard,  and  have  the  judgment  reversed  for  er- 
ror in  the  charge  on  the  measure  of  damages,  as 
the  parties  cannot  themselves  control  the  grant- 
ing of  a  new  trial. . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi§  63-80 ;    Dec.  Dig.  §  19.*] 

6.  New  Tbial  (§  10*)— Pbooeedinos  to  Pbo- 

GUBE— AgBEEMENT  OF  PaBTIES. 

The  parties  ma^r  settle  their  differences  by 
agreement  before  trial;    but,  after  they   have 


submitted  the  controversy,  and  a  verdict  has 
been  returned,  it  requires  the  exercise  of  the 
judicial  function  to  set  aside  the  verdict,  or  or- 
der a  new  trial,  and  the  parties  themselves  can- 
not obtain  a  new  trial  by  simply  agredug 
thereto. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §S  13,  115,  131 ;  Dec  Dig.  1 10.*] 

7.  Death  (§  23*)— CoNTBiBtrroBT  Nbqligsnck 

— Fedebal  Emplotebs'  Liabilitt  Act. 

Under  the  federal  Employers'  Liability  Act 

(Act  April  22,  1908,  c.  149,  36  Stat  65  [U.  S- 

Comp.  St.  Supp.  1911,  p.  1322])  the  negligence 

of  plaintiff's  intestate,  if  any,  was  not  a  defense, 

but  was  only  material  in  reduction  of  dam^ea 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 

Dig.  {|  25,  26;    Dec.  Dig.  I  23.*] 

Appeal  from  Superior  Court,  Bertie  Ooun- 
ty;   Peebles,  Judge. 

Action  by  S.  W.  Kenney,  administrator  of 
Bob  Isaac  Oapehart,  against  the  Seaboard 
Air  Line  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Par- 
tial new  trial. 

This  is  an  action  to  recover  damages  for 
the  alleged  negligent  killing  of  the  plaintiff's 
Intestate,  tried  under  the  federal  Ehnploy^s' 
Liability  Act  The  defendant  moved  In  the 
Supreme  Court  to  dismiss  the  action  for  fail- 
ure to  allege  in  the  complaint  that  there 
were  persons  living  who  had  a  reasonable 
expectation  of  pecuniary  benefit  ftom  the 
continuance  of  the  life  of  the  deceased,  or 
next  of  kin  who  were  dependent  upon  him. 
The  plaintiff  moved  to  amend  the  complaint 
Evidence  was  introduced  on  the  trial,  with- 
out objection,  whi(di  was  uncontradicted* 
tending  to  prove  that  there  were  su6h  bene- 
ficiaries. At  the  conclusion  of  the  evidence 
the  defendant  moved  for  Judgment  of  nonsuit, 
which  was  refused,  and  the  defendant  ex- 
cepted. 

The  follovfring  verdict  was  returned  by  the 
Jury: 

*'(1)  Was  the  death  of  plaintiff's  intestate 
caused  by  the  negligent  and  wrongful  act  of 
the  defendant  company,  as  alleged  in  the 
complaint?    Answer:  Tes. 

"(2)  If  fliaid  death  was  so  caused,  what 
sum  by  way  of  damages  is  plaintiff  entitled 
to  recover  of  the  defendant  by  reason  there- 
of? Answer:  Twelve  hundred  and  fifty 
dollars. 

"(3)  Did  plainUfiTs  intestate,  by  his  own 
negligence,  contribute  to  his  death?  Answer: 
No. 

"(4)  Did  plaintiff's  intestate  voluntarily  as- 
sume the  risk  of  Injury  as  alleged  In  the  an- 
swer?   Answer:    No." 

His  honor  charged  the  Jury,  if  they  be- 
lieved the  evidence,  to  answer  the  fourth  Ish 
sue,  "No,"  and  the  defendant  excepted. 

There  were  also  exceptions  on  the  issue 
of  contributory  negligence,  which  need  not 
be  set  out 

His  honor  charged  the  Jury  on  the  issue  of 
damages  in    substance    that    the  plaintiff 
would  be  entitled  to  recover,  if  anything,  the 
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present  valne  of  the  net  earnings  of  the  de- 
ceased based  on  h}8  expectancy,  and  the  de- 
fendant excepted. 

There  was  a  Judgment  In  favor  of  the 
plaintiff  upon  the  verdict,  the  damages  be- 
ing reduced  to  $1,000,  with  the  consent  of 
the  plaintiff,   and  the   defendant  appealed. 

After  the  adjournment  of  court  the  plain- 
tiff served  notice  on  the  defendant  that  he 
would  consent  to  a  new  trial  on  the  issue 
of  damages,  to  which  the  defendant  made  no 
reply. 

J.  B.  Martin,  of  Windsor,  and  Mlnrray  Al- 
len, of  Raleigh,  for  appellant  Winston  & 
Matthews,  of  Windsor,  for  appellee. 

ALLEN,  J.  [1]  1.  The  Supreme  Court  has 
the  power  to  allow  amendments  to  process 
and  pleadings  (Rev.  {  1545),  and  in  the  exer- 
cise of  that  power  the  motion  of  the  plaintiff 
to  amend  the  complaint  by  alleging  that 
there  are  benefidaries*  and  other  facts  con- 
nected therewith,  is  granted,  without  passing 
on  the  sufficiency  of  the  complaint  as  it  now 
stands. 

The  defendant  will  have  leave  to  traverse 
the  allegations  of  the  amendment,  if  so  ad- 
vised. 

[2]  2.  No  exception  is  relied  on  In  the 
brief  of  the  appellant,  relating  to  the  issue 
of  negligence,  except  upon  the  refusal  to  non- 
suit, which  was  properly  denied. 

The  evidence  of  the  plaintiff,  which  was 
accepted  by  the  Jury,  shows  that  the  intes- 
tate was  a  brakeman  in  the  employment  of 
the  defendant;  that  he  was  on  the  top  of  a 
car  in  the  performance  of  his  duties;  that 
another  car  was  "kicked"  against  the  car 
he  was  on  with  unusual  violence;  and  that 
he  was  thereby  thrown  from  the  car  and 
killed.  A  witness  for  the  plaintiff  testified: 
*' After  they  got  the  car  out,  they  kicked  it 
They  kicked  the  car  with  the  engine.  I  saw 
the  car  from  the  time  it  left  the  switch  un- 
til it  hit  the  other  car.  It  was  like  a  peal  of 
thunder  when  it  hit  The  minute  it  struck 
I  saw  Bob  Isaac  Capehart  fall  between  the 
cars." 

In  Farris  v.  Railroad,  151  N.  a  487,  66  S. 
B.  457,  40  L.  R.  A.  (N.  S.)  1115,  the  court 
quotes  with  approval,  from  Allen  v.  Railroad, 
145  N.  C.  214,  58  S.  B.  1081,  that  "the  word 
'kicking*  seems  to  be  used  in  railroad  par- 
lance as  synonymous  vrlth  making  a  'flying 
switch,"*  and  from  8  Elliott  on  Railroads 
(2d  Ed.)  S  1265g,  that:  "The  practice  of  mak- 
ing running  or  flying  switches  is  inherently 
dangerous,  and  is  so  considered  by  the  courts 
in  numerous  decisions.  The  courts  have  not 
hesitated  to  hold  railroad  companies  liable 
for  injuries  to  trespassers  on  the  track,  thus 
inflicted,  on  the  ground  of  negligence." 

[3]  3.  Conceding  that  assumption  of  risk  is 
a  defense  under  the  Employers*  Liability  Act, 
although  this  has  not  been  finally  determined 
by  the  Supreme  Court  of  the  United  States, 
we  find  no  evidence  to  support  the  plea,  and 


the  defendant  presents  no  reason  to  sustain 
his  exceptions  to  the  charge  upon  this  issue 
directing  the  Jury  to'  answer  the  issue  In  the 
negative,  except  that,  if  the  witnesses  for  the 
defendant  are  believed,  the  cars  collided  In 
the  usual  way,  and  without  violence,  and 
that  upon  this  aspect  of  the  evidence  the  in- 
testate should  be  held  to  have  assumed  the 
risk.  The  difilculty  about  this  position  is 
that,  if  this  view  of  the  evidence  had  been 
accepted,  the  issue  of  negligence  would  have 
been  answered  in  the  negative,  and  the  issue 
of  assumption  of  risk  would  never  have  been 
reached,  and  his  honor  so  held  as  he  charged 
the  Jury  on  the  first  issue  as  to  negligence: 
"If  you  find  the  ftict  to  be  that  that  car  was 
sent  back  there  in  the  manner  in  which  they 
were  usually  coupled,  and  that  the  compact 
between  the  two  cars  was  not  great,  as  tes- 
tified to  by  several  of  the  witnesses  for  the 
defendant,  why,  then,  you  would  find  the 
first  issue,  'No,'  because  there  would  be  no 
negligence  on  the  part  of  the  company,  if  the 
shifting  of  those  cars  was  done  in  the  ordi- 
nary way,  and  as  a  man  of  ordinary  prudence 
would  perform  the  same  duty." 

[4]  4.  The  instructions  on  the  issue  of  dam- 
ages recoverable  under  the  Bmployers'  Liabil- 
ity Act  are  erroneous.    Dooley  v.  Railroad, 

163  N.  C.  454,  79  S.  E.  970 ;  Irvin  v.  RaUroad, 

164  N.  C. ,  80  S.  B.  78. 

The  question  is  fully  considered  in  these 
cases,  and  in  the  latter  a  clear  and  accurate 
charge  is  set  out  and  approved. 

[6]  5.  The  plaintiff  insists,  however,  that, 
although  there  may  be  error  on  the  issue,  the 
defendant  is  not  entitled  to  be  heard,  be- 
cause, after  Judgment  was  entered,  notice 
was  served  on  the  defendant  that  the  plain- 
tiff would  consent  to  a  new  trial  on  the  issue 
of  damages.  This  contention  arises  from  a 
misconception  of  the  relation  of  the  court  to 
the  trial  of  a  cause. 

[6]  The  parties  have  the  right  before  trial 
to  settle  their  differences  by  agreement  and 
compromise ;  but,  when  they  have  submitted 
the  controversy  to  the  court  and  a  verdict 
has  been  returned,  it  requires  the  exercise  of 
the  Judicial  function  to  set  aside  the  ver- 
dict or  to  order  a  new  triaL 

As  was  said  in  Smedley  v.  Railroad,  45  IlL 
App.  427:  "The  granting  of  a  new  trial  is, a 
function  of  Judicial  practice  for  the  exercise 
of  the  court  alone.  Where  both  parties  are 
dissatisfied  with  the  verdict  of  a  Jury,  and 
ask  the  court  to  set  it  aside,  it  is  still  for 
the  court,  not  upon  the  consent  of  the  par- 
ties, but  upon  a  review  of  the  evidence,  in- 
structions, and  all  matters  occurring  upor^ 
the  trial,  to  deny  or  sustain  the  motion." 

Again,  in  Phelan  v.  Ruiz,  15  Cal.  90:  "Aft 
er  a  cause  has  once  been  fully  tried  and  de 
termined,  the  parties  have  not  an  arbitrary 
discretion  to  renew  the  litigation  as,  and  to 
any  extent,  they  may  please.  They  cannot 
dispose  of  the  time  of  the  court  at  their  own 
pleasure.  If  so,  courts  of  Justice  might  be 
turned  into  meet  courts  for  the  mere  amuse 
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ment  of  lawyers  concerned  in  a  triaL  When 
a  ooart  sees  that  a  case  has  been  fully  heard 
and  properly  disposed  of,  it  may,  in  its  dis- 
cretion, refuse  to  try  it  over,  although  the 
parties  consent  to  the  retrial." 

Again,  in  Aiken  y.  Brunn,  21  Ind.  142: 
**The  court  was  not  bound  to  grant  a  new 
trial,  even  though  both  parties  were  willing 
for  it  If  the  court  was  satisfied  with  the 
trial  had,  it  was  not  bound  to  waste  its  time 
in  witnessing  voluntary  contests  of  the  par- 
ties in  the  Judicial  forum  or  elsewhere." 

These  authorities,  and  Rock  Island  t.  Mc- 
Eniry,  39  111.  App.  218,  and  Nichols  7.  Sixth 
Ave.  R.  R.,  10  Bosw.  (N.  Y.)  260,  whidi  are 
in  point,  are  dted  to  support  the  text  in  14 
Ency.  PI.  and  Pr.  933,  that,  ''if  substantial 
justice  has  been  done,  the  court  is  not  bound 
to  grant  a  new  trial,  although  requested  by 
both  parties  to  do  so ;"  and  substantial  Jus- 
tice is  frequently  attained  when  neither  party 
secures  all  he  claims,  and  when  both  are 
dissatisfied  with  the  result 

It  follows,  therefore,  that,  as  the  court 
alone  could  set  aside  the  issue  of  damages, 
the  offer  of  the  plaintiff  to  do  so,  without 
the  consent,  of  the  court,  was  ineffectual,  and 
that  the  defendant  was  under  no  obligation 
to  accept  or  reject  the  offer. 

It  also  appears  that  the  defendant  relies  on 
exceptions  arising  upon  other  issues,  which 
would  have  been  abandoned  if  the  offer  had 
been  accepted. 

[7]  6.  A  New  trial  is  therefore  ordered  on 
the  issue  of  damages,  and  also  on  the  issue 
of  contributory  negligence,  as  under  the  fed- 
eral act  the  negligence  of  the  Intestate,  if 
any,  is  not  a  defense,  but  is  material  in  re- 
duction of  damages 

Partial  new  triaL 
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CARSON  V.  NATIONAL  LIFE  INS.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    March  11, 

1914.) 

1.  Appeal  and  Ebbob  ({  1097*)— Subsequent 
Appeals— Law  of  the  Case. 

A  decision  on  appeal  is  conclusive  on  a 
subsequent  appeal,  where  the  facts  are  snb- 
stantially  identical,  and  the  points  raised  by 
the  exceptions  of  appellant  are  so  closely  an- 
alogous as  not  to  be  disdnguishable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  435S-4368,  4427;  Dec 
Dig.  I  1097.*] 

2.  New  Tbial  (§  99*)  —  Newly  Djscoyebed 
Evidence. 

Where  newly  discovered  evidence  is  camu- 
lative,  and  it  is  not  probable  that  it  would 
cause  a  reversal  of  the  verdict,  and  there  is 
evidence  of  lack  of  diligence,  a  motion  for  new 
trial  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Si  201,  207;  Dec  Dig.  |  99.*3 

Appeal  from  Superior  Court,  Pitt  County; 
Daniels,  Judge. 

Action  by  S.  T.  Carson  against  the  Na- 
tional Life  Insurance  Company  and  another. 


From  a  Judgm^it  for  defendants^  plaintiff 
appeals.     Affirmed. 

Julius  Brown  and  S.  J.  Everett,  both  of 
OreenviUe,  for  appellant  Albion  Dunn  and 
Harry  Skinner,  both  of  Greenville,  for  ap- 
pellees. 

WALKER,  J.  [1]  It  appears  from  the  rec- 
ord that  this  appeal  was  taken  for  the  pur- 
pose really  of  reviewing  the  former  decision 
of  this  court  in  the  same  case.  161  N.  G. 
441,  77  S.  E.  35^.  The  facts  are  substantially 
identical,  and  the  points  raised  by  the  excep- 
tions of  plaintiff,  who  appealed,  are  so  close- 
ly analogous  as  not  to  be  distinguishable. 
When  this  is  the  case,  we  follow  the  former 
decision,  which  cannot  be  thus  reviewed  by 
a  second  appeal.  Bank  v.  Furniture  Co.,  120 
N.  C.  475,  26  S.  E.  927.  The  matters  now 
presented  were  then  carefully  considered  and 
decided  upon  full  deliberation,  and  we  abide 
by  the  conclusion  reached  at  that  time.  On 
the  second  trial  below  the  learned  Judge  fol- 
lowed strictly  the  principles  which  we  had 
said  should  govern  the  case,  and  we  find  no 
error  in  any  of  his  rulings. 

[2]  The  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  testimony  is  de- 
nied, for  the  reason  that  plaintiff  has  not 
brought  his  application  within  the  terms  of 
the  rule  applicable  to  such  cases.  The  pro- 
posed testimony  is  cumulative,  and  it  does 
not  apx>ear  to  us  probable  that  it  would  cause 
a  reversal  of  the  verdict,  if  a  new  trial  were 
granted.  There  is  evidence  to  show  that  it 
was  accessible  to  plaintiff  by  the  exercise 
of  proper  diligence.  For  these  reasons,  and 
others  which  might  be  stated,  the  applica- 
tion does  not  impress  us  so  favorably  as  to 
induce  the  exercise  of  our  sound  discretion 
In  plaintiff's  behalf.  Johnspn  v.  Railroad, 
163  N.  C.  431,  79  S.  B.  690;  and  Clark's  Code 
(3d  Ed.)  pp.  518,  519,  and  cases  there  noted. 
Plaintiff  has  had  two  chances,  and  a  third, 
under  our  ruling  as  to  the  law,  it  seems, 
would  be  of  no  avail  to  him. 

No  error. 

^™**°*  (165  N.  C.  188) 

DAUGHTRIDOB   v.   ATLANTIC  OOAST 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    Ifarch  U, 

1914.) 

Masteb  and  Servant  (§  78*)— RxLnv  Dkpabt- 

MENT  —   "InsUBANGE     CONTBAGT"   —  FALSE 

Hepeesentations— Effect. 

An  employ^  in  a  railroad  boiler  shop  was 
required  at  the  time  of  his  employment  to 
join  the  company's  relief  department,  and  was 
examined  by  its  physician,  who  wrote  the  an- 
swers in  the  apphcation,  one  of  which  answers 
was  that  plaintiff  had  never  had  syphilis.  Ev- 
ery mark  or  indication  of  such  disease,  after- 
wards relied  upon  to  defeat  a  recovery,  was 
then  existent  and  observable,  and  during  the 
six  months  of  the  employment  there  was  de- 
ducted from  the  employ^^s  wages  the  monthly 
charge  for  membership,  which  the  company  did 
not  offer  to  return.  By  the  printed  applica- 
tion form  the  employ^  certified  that,  "so  far 


•For  other  cases  see  same  topic  and  Motion  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  tt  R^'r  Indexes 
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as  I  am  aware/'  he  was  in  good  health  and 
had  no  injury  or  disease,  except  as  shown  on 
the  statement  to  the  medical  examiner.  Heldt 
that  the  contract  of  membership  was  not  an  in- 
surance contract  within  Revisal  1005,  |  4808, 
making  all  statements  or  descriptions  in  any 
application  for  insurance  representations  and 
not  warranties,  and  providing  that  no  represen- 
tation, unless  material  or  fraudulent,  shall  pre- 
vent a  recovery,  and  though  the  employ^  knew 
he  had  syphilis,  his  false  statement  did  not 
defeat  a  recovery,  unless  it  was  made  to  de- 
ceive and  fraudulently  mislead  the  company  so 
that  it  would  receive  nim  as  a  member. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  78.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3674-d677.] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Oonrt,  Edgecombe 
Ctounty;  Connor,  Judge. 

Action  by  Charlie  Daughtridge  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Plaintiff  sued  to  recover  the  sum  of  $182, 
for  sick  benefits  alleged  to  be  due  him  by 
reason  of  his  membership  in  the  relief  de- 
partment of  defendant  company,  and  offered 
evidence  tending  to  show  that  such  an 
amount  was  due,  provided  that  plaintiff  was 
a  rightful  claimant  under  his  contract  of 
membership.  Defendant  resisted  recovery  on 
the  alleged  ground  that  the  plaintiff  has 
made  false  and  material  representations  in 
his  applicatioii  for  membership,  and  by  rea- 
son of  which  his  claim  was  invalid;  the 
statements  being  in  reference  to  his  having 
ayphilis  at  the  time  of  application  made. 
On  the  issue,  plaintiff,  a  witness  in  his  own 
behalf,  testified  as  follows:  "I  worked  for 
the  Atlantic  Coast  line  Railroad  Company 
about  seven  years  ago — again  in  1911 — ^In 
boiler  shop  as  helper  to  Boilermaker,  putting 
in  and  taking  out  grates.  These  grates  I 
had  to  handle;  they  weighed  about  200 
pounds.  Had  to  take  out  and  set  in  fire  box 
of  engines  when  hot,  etc,  had  been  working 
«lz  months  before  I  was  paralyzed,  had  been 
putting  patch  on  dome;  had  worked  two 
nights  and  two  days  successively ;  said  work 
had  to  be  done.  This  dome  had  to  be  com- 
pleted. Foreman  required  me  to  continue 
this  work  continuously  for  two  days  and  two 
nights,  only  taking  time  to  eat  day  before  I 
was  paralyzed,  which  caused  my  sickness. 
I  went  home  and  slept  day  and  night  and 
went  back  to  work.  I  worked  that  day  and 
next  day.  When  I  went  home  I  fell  down 
paralyzed  February  before  last,  and  have 
been  sick  and  housed  up  since  then.  Have 
not  been  able  to  work  since  then,  and  have 
been  so  I  could  not  walk.  When  I  went  to 
work  last  time  I  went  to  see  Mr.  Williams, 
who  told  me  to  go  to  see  Mr.  Painter.  He 
told  me  I  had  to  Join  the  reUef  department 
Doctor  examined  me,  and  wrote  It  on  paper 
and  sent  it  to  the  shop.  I  Joined  the  relief 
department  about    September   1,   1911,   and 


Jc^ed  first  class.  I  paid  seventy-five  cents  a 
month,  and  was  to  get  50  cents  a  day  for  62 
weeks.  They  have  refused  to  pay  me  any- 
thing.'* Cross-examination:  "I  wrote  my 
name  in  two  places  on  paper.  They  refused 
to  pay  me  my  benefits  because  they  said 
when  I  Joined  the  department  I  had  syphilia 
I  denied  it.  I  have  known  Dr.  Burnett  two 
years,  and  had  been  my  doctor  when  I  had 
the  stroke.  I  had  never  had  gonorrhoea.  I 
went  to  railroad  hosjxital.  I  did  not  then 
have  running  gonorrhcea.  Dr.  McCall  at- 
tended me.  I  went  to  the  hospital  after  the 
stroke,  and  have  had  no  medical  treatment 
since  I  left  the  hospitaL  I  am  now  30  years 
old,  and  had  never  been  sick  before  the 
stroke.  I  never  had  syphilis  in  my  life.  I 
had  never  received  the  relief  department 
benefits,  and  went  to  the  hospital  right  after 
the  stroke.*'  Redirect  examination:  "Dr. 
Burnett  came  to  see  me  twice.  Four  or  five 
days  after  I  went  to  the  hospital  and  stayed 
one  day.  I  saw  Dr.  McCall  there.  I  was 
examined  about  six  months  before  I  went 
with  the  defendant,  the  last  time  by  railroad 
doctor,  to  find  out  if  I  could  Join  relief  de- 
partment. From  that  time  I  continued  to 
work.  I  worked  two  days  and  nights  with- 
out stopping  except  to  eat'* 

Dr.  McCall,  a  witness  for  defendant,  tes- 
tified: "I  had  charge  of  the  hospital  at 
South  Rocky  Mount  I  know  the  plaintiff  and 
saw  and  examined  him.  He  had  paralysis 
in  right  leg,  arm,  face,  and  tongue  right  side, 
and  was  carried  into  the  hospital  by  two 
men.  I  made  examination  of  him  physically, 
and  he  was  almost  completely  paralyzed. 
There  was  a  small  scar  on  the  genital  organ 
of  the  plaintiff.  He  said  it  was  not  sore; 
his  legs  were  also  in  bad  shape.  I  gave  him 
treatment  for  syphilis.  He  came  back  and 
showed  some  improvement  He  had  enlarged 
glands  in  his  neck,  which  were  symptoms  of 
syphilis.  In  my  opinion  the  plaintiff's  paral- 
ysis was  the  result  of  syphilis,  and  my  opin- 
ion that  plaintiff  had  syphilis  is  caused  by 
the  scar  on  his  genital  organ  referred  to^ 
the  enlarged  glands,  and  the  general  condi- 
tion followed  by  the  paralysis,  and  that 
these  symptoms  indicated  the  existence  of 
syphilis  at  the  time  he  Joined  the  relief  de- 
partment" "Hemorrhagic  paralysis  almost 
always  follows  a  strain  on  the  part  of  the 
patient.  Syphilis  is  one  of  its  prime  causes. 
So  is  excessive  intoxication,  heavy  eating, 
septic  poison.  Also  happens  most  frequently 
in  old  age.  In  my  opinion  plaintiff's  paral- 
ysis is  embolic.  This  happens  most  frequent- 
ly between  the  ages  of  20  and  30.  In  em- 
bolys  syphilis  is  put  down  as  one  of  the 
prime  causes.  In  my  opinion  embolic  pa- 
ralysis may  be  due  to  syphilis.  It  may  also 
be  due  to  a  great  many  other  causes." 

The  record  states  that  two  other  doctors 
gave  substantially  similar  testimony.  Dr. 
Bass  for  plaintiff  testified:  "That  if  the  Jury 
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should  find  plaintiff  was  28  years  of  age,  was 
sitting  quietly  In  his  chair  by  the  fire  at  the 
time  he  was  stricken  by  paralysis;  that  he 
had  been  up  to  that  time  apparently  healthy ; 
that  in  his  Judgment  the  cause  of  his  paral- 
ysis was  embolys — ^that  this  was  not  often 
caused  by  syphlllSi  but  was  more  frequently 
caused  by  other  things." 

The  following  question  was  propounded  to 
Dr.  Bass  by  defendant  on  cross-examination, 
to  wit:  ''If  the  Jury  find  the  facts  to  be  that 
plaintiff,  about  the  time  of  the  stroke  of  the 
paralysis,  had  enlargement  of  the  postcervi- 
cal  glands  and  of  the  glands  of  the  groin, 
suffering  with  gonorrhoea,  and  had  a  scar 
on  the  head  of  his  genital  organ,  then  what, 
in  your  best  opinion,  nothing  else  appearing, 
was  the  primary  cause  of  the  paralysis?" 
The  answer  was:  "I  would  suspect  syphilis, 
but  would  not  know  it"  Defendant  also  in- 
troduced the  application  and  contract  of 
membership,  made  by  plaintiff,  containing, 
among  others,  the  following  statements,  more 
directly  relevant:  "I  certify  that  I  am  cor- 
rect and  temperate  in  my  habits;  that,  so  far 
a&  I  am  aware,  I  am  now  in  good  health, 
and  have  no  injury  or  disease,  constitutional 
or  otherwise,  except  as  shown  on  the  ac- 
companying statement  made  by  me  to  the 
medical  examiner,  which  statement  shall 
constitute  a  part  of  this  application." 

And  in  the  application  after  certain  pre- 
liminary statements,  as  to  plaintiff  and  re- 
lations, there  appears  answer  as  to  certain 
diseases,  in  groups  as  follows:  "Hare  you 
ever  had  any  of  the  following: 

PneumonlaT    Fits?    Appendicitis?    , 

Pleurisy?    ^..^ Dizzy  or  Fainting  Spells? •  Chronic  Dyspepsia?  ...<^... 

Asthma?   ^  Sunstroke?    «i' Dysentery?    "^ 

Bronchitis?  Syphilis?    %»  Hemorrhoids  (Piles)?   


as  above  stated,  that  the  plaintiff  knew,  at 
the  time  he  made  the  statement,  that  he  had 
the  syphilis,  and  that  he  made  the  statement 
that  he  did  not  have  it  to  deceive  and  fraud- 
ulently mislead  the  defendant  so  that  the  de- 
fendant would  receive  liim  as  a  member.  If 
the  defendant  fails  to  so  prove  and  satisfy 
you,  you  will  answer  the  issue  *Yes.' " 

Defendant  excepted.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  excepted 
and  appealed. 

F.  S.  Spruill,  of  Rocky  Mount,  for  appel- 
lant R.  T.  Fountain,  of  Rocky  Mount,  and 
6.  M.  T.  Fountain  &  Son,  of  Tarboro,  for  ap- 
pellee. 

HOKE,  J.  In  reference  to  regular  con- 
tracts of  insurance,  section  4808  of  Revis- 
al  makes  provision  as  follows:  ''All  state- 
ments or  descriptions  in  any  application  for 
a  policy  of  insurance,  or  in  the  policy  it- 
self, shall  be  deemed  and  held  representa- 
tions and  not  warranties ;  nor  shall  any  rep- 
resentation, unless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy."  This  sec- 
tion is  no  more  than  a  succinct  statement  of 
the  law  which  ordinarily  obtains  in  the  inter- 
pretation of  contracts,  and,  construing  the 
same  in  Fishblate  v.  Fidelity  Co.,  140  N.  G. 
589,  53  S.  E.  354,  it  was  held,  among  other 
things,  that:  "£?very  fact  untruly  asserted 
or  wrongfully  suppressed  must  be  regarded 
as  material,  if  the  knowledge  or  ignorance  of 
it  would  naturally  influence  the  Judgment  of 
the  underwriter  in  making  the  contract  at 
all,  or  in  estimating  the  degree  and  character 


Spitting  of  Blood?  ; Stricture?    

Hay  Fever?  Urinary  Trouhle? 

Among  other  things,  the  court  charged  the 
Jury  as  follows: 

''First.  If  you  shall  find  from  the  evidence 
that  the  plaintiff  did  have  syphilis  at  the 
time  of  Joining  the  relief  department,  and 
you  shall  further  find  from  the  evidence  that 
the  defendant  knew  he  had  syphilis,  or  had 
reasonable  grounds  to  believe  that  he  had  it, 
but  falsely  represented  to  the  defendant  he 
did  not  have  syphilis,  and  thereby  misled  the 
defendant  so  as  to  induce  the  defendant  to 
receive  him  as  a  member  of  the  relief  depart- 
ment, when  it  would  otherwise  not  have  re- 
ceived him  as  a  member  of  the  relief  depart- 
ment, then  you  will  answer  the  first  issue 
'No,'  but,  if  the  defendant  has  failed  to  so 
satisfy  you,  you  will  answer  the  first  issue 
•Yes.* 

"Second.  If  you  find  that  the  plaintiff  did 
have  syphilis  at  the  time  of  Joining  the  re- 
lief department,  and  the  burden  is  on  the  de- 
fendant to  prove  to  you  that  he  did  have  it, 
and  you  find  from  the  facts  that  he  did  have 
it,  then  the  defendant  must  also  prove  to  you. 


Rupture?    .... 
Rheumatism? 


of  the  risk,  or  in  fixing  the  rate  of  premi- 
ums." This  principle  was  approved  and 
again  applied  in  Bryant  v.  Insurance  €k>.,  147 
N.  C.  181,  eo  S.  E.  983,  and  in  several  well- 
considered  cases  since  that  time,  notably  in 
Alexander  v.  Insurance  Ck>.,  160  N.  OL  536,  64 
S.  E.  432,  and  Gardner  v.  Insurance  Co.,  163 
N.  O.  367,  79  S.  B.  809. 

In  Alexander's  Oase,  Associate  Justice 
Brown,  delivering  the  opinion,  said:  "The 
company  was  imposed  upon  (whether  fraudu- 
lently or  not  is  immaterial)  by  such  repre- 
sentations, and  induced  to  enter  into  the  con- 
tract In  such  case  it  has  been  said  by  the 
highest  court  that,  'Assuming  that  both  par- 
ties acted  in  good  faith,  Justice  would  re- 
quire that  the  contract  be  canceled  and  the 
premiums  returned'"  (citing  Insurance  Go. 
V.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29 
L.  Ed.  934),  and  the  same  view  is  presented 
and  well  sustained  in  the  recent  case  of 
Gardner  v.  Insurance  Co.,  opinion  by  Asso- 
ciate Justice  Walker. 

While,  therefore,  it  is  the  fully  established 
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position  as  to  ordinary  contracts  of  insur- 
ance, coming  witbin  the  statutory  provision, 
there  are  so  many  conditions  distinguishing 
this  from  such  a  contract  that  we  think  liis 
honor  was  clearly  correct  in  his  view  that 
the  contract  of  membership  in  the  relief  de- 
partment is  unaffected  by  the  statute,  and,  in 
charging  the  Jury,  as  he  did  in  effect,  that;  in 
order  to  sever  the  plaintiff's  membership  and 
deprive  him  of  Its  benefits,  it  was  necessary 
to  show  that  the  vitiating  statements  were 
knowingly  false,  or  made  with  a  fraudulent 
purpose  to  mislead  the  defendant  .  B*rom  a 
perusal  of  plaintiff's  evidence,  uncontradicted 
In  these  respects,  so  far  as  the  record  shows, 
it  appears  that  plaintiff  was  required  by  the 
company  to  Join  the  relief  department;  that 
he  was  examined  by  the  physician  of  the 
company,  who  himself  seems  to  have  written 
out  the  answers  in  the  application;  that 
every  mark  or  indication  of  syphilis,  now  re- 
lied upon  by  defendant  to  defeat  recovery, 
was  existent  and  observable  at  the  time  of 
examination  made,  and,  further,  that  for  the 
six  months  that  plaintiff  was  employed,  and 
until  he  was  paralyzed,  after  48  hours  of  con- 
tinuous and  very  heavy  work  "taking  only 
time  to  eat,"  there  had  been  deducted  from 
his  pay  roll  75  cents,  the  monthly  charge  for 
membership,  and  that  there  Is  no  offer  to  re- 
turn any  part  of  this  amount  While  these 
considerations  might  not  of  themselves,  avail 
to  change  the  terms  of  a  contract  otherwise 
plain  of  meaning,  they,  or  some  of  them,  are 
relevant  where  interpretation  is  permitted, 
and  were  no  doubt  given  consideration  by 
the  company  in  framing  their  printed  form 
of  application  for  membership.  For  it  will 
be  observed  that,  in  this  form  signed  by  the 
plaintiff,  the  representations  are  not  positive 
in  terms,  as  in  usual  and  voluntary  applica- 
tions»  for  insurance,  but  as  heretofore  noted 
from  the  evidence,  they  are  prefaced  and  af- 
fected by  the  statement:  "I  certify  that  I 
am  correct  and  temperate  in  my  habits,  that, 
90  far  as  I  am  aware,  I  am  now  in  good 
health  and  have  no  injury  or  disease,  consti- 
tutional or  otherwise,  except  as  shown  in  the 
accompanying  statement  made  by  me  to  the 
medical  examiner  which  statement  shall  con- 
stitute a  part  of  this  application."  From 
the  language  of  the  stipulation  with  the  rel- 
evant facts  and  circumstances  attending  its 
execution,  we  concur,  as  stated,  with  the 
court  below,  in  holding  good  faith  on  the 
part  of  the  applicant  is  all  that  the  company 
have  required,  or  should  reasonably  require, 
and  that  the  cause  in  this  respect  has  been 
properly  submitted  to  the  Jury. 

There  is  no  error,  and  the  Judgment  in 
plaintiff's  favor  is  affirmed. 

No  error. 

WALKER,  J.  (dissenting).  If  the  case 
had  been  submitted  to  the  Jury,  under  the 
first  instruction  given  by  the  court,  and  the 
same  verdict  had  followed  as  is  now  found 
In  the  record,  there  would  have  been  no  er- 


ror in  the  charge^  but  in  the  second  instruc- 
tion an  affirmative  verdict  was  made  to  turn 
upon  whether  plaintiff  had  made  the  false 
statement  as  to  his  health  and  physical  con- 
dition, with  the  actual  intent  to  deceive  and 
defraud  the  defendant  We  think  this  is 
contrary  to  the  elementary  law  and  to  the  for- 
mer decisions  of  thiff  court  Fishblate  v.  Fi* 
deUty  Co.,  140  N.  0.  589,  53  S.  E.  354;  Bryant 
V.  Insurance  Co.,  147  N.  C.  181,  60  S.  E.  983; 
Alexander  v.  Insurance  Co.,  150  N.  C.  536, 
64  S.  Bl  432;  Gardner  v.  Insurance  Co.,  163 
N.  C.  367,  79  S.  E.  806,  and  also  to  onr  stat- 
ute. Revisal,  §  480&  We  believe  this  is 
admitted,  in  the  majority  opinion,  provided 
those  authorities  and  the  statute  apply  to  the 
particular  facts  of  this  case  or  to  agreements 
of  this  kind,  but  it  is  held  not  to  be  an  in- 
surance contract  This,  we  think,  is  a  total 
misapprehension  of  the  character  of  this 
agreement  It  is  generally  considered  as  re- 
lief benefit  insurance,  and  so  far  and  so  ex- 
actly partakes,  in  its  essential  elements,  of 
the  true  nature  of  insurance  as  to  fall  un- 
der that  denomination. 

29  Cya  at  p.  8,  says  of  these  orders  or  as- 
sociations: "While  these  organizations  are 
thus  distinct  from  insurance  companies,  yet 
where  they  agree  with  their  members,  in  con- 
sideration of  the  payment  of  dues  and  as- 
sessments, to  indenmlfy  them  or  their  nomi- 
nees against  loss  from  certain  causes,  such 
as  accidental  personal  injury,  sickness,  or 
death,  they  conduct  an  insurance  business, 
and  the  distinction  is  in  so  far  without  a 
difference.  The  certificate  issued  to  the 
member  stands  in  place  of  the  ordinary  in- 
surance policy,  and  is  essentially  a  contract 
of  Insurance.  Upon  this  view,  In  many 
states,  these  societies  are  deemed  insurance 
companies,  and  their  rights  and  liabilities 
are  governed  accordingly,  and  the  statutory 
regulations  prescribed  for  insurance  compa- 
nies apply  to  them,  in  the  absence  of  stat- 
utes regulating  benevolent  or  frleqdly  socie- 
ties with  Insurance  features." 

It  is  impossible  for  us  to  conclude,  after 
comparing  this  contract  and  one  for  simple 
insurance^  that  the  same  principles  which 
govern  in  the  latter  as  to  good  faith  in  mak- 
ing representations,  and  their  materiality, 
should  not  be  strictly  applicable  to  the  for- 
mer. But  it  is  not  necessary,  In  order  to 
show  the  plain  error  of  the  charge,  that  we 
should  be  able  to  assimilate  the  two  kinds  of 
contracts,  or  assign  them  both  to  the  same 
category  in  law.  The  doctrines  which  govern 
as  to  the  validity  and  enforcement  of  insur- 
ance contracts  are,  In  all  important  respects, 
applicable   to   contracts  generally. 

Bigelow  (Ed.  1890)  p.  8,  says,  referring  to 
what  Is  necessary  to  constitute  fraud:  "But 
the  truth  is,  as  Lord  Kenyon  virtually  said, 
and  as  others  have  pointed  out,  such  a  case 
is  falsehood  told  scienter ;  for  the  person  who 
makes  such  a  statement  declares  by  plain 
implication  that  he  is  possessed  of  knowledge 
of  facts  sufficient  to  Justity  it»  and  that,  by 
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the  very  terms  of  the  case^  he  knows  to  be 
fftlse.  This  for  many  years  has  been  held 
enough.  The  fraud  is  in  the  means,  not  in 
the  'endeavor.*"  And  again  at  page  117: 
"Though  it  is  usual  in  actions  for  fraud  to 
charge  expressly  a  fraudulent  Intent,  where 
the  fraud  is  alleged  to  consist  in  intention 
and  the  quo  anlmo  is  the  gist  of  the  inquiry, 
still  there  is  no  rule  requiring  a  fraudulent 
intent  to  be  averred  where  the  intent  is  a 
legal  conclusion  drawn  from  the  facts  alleg- 
edt  and  where  the  existence  of  those  facts, 
and  nctt  the  fraudulent  intent,  is  the  gist  of 
the  inquiry  and  the  foundation  of  the  rights 
asserted  in  the  action.** 

Practically  the  same  rule  is  stated  in 
9  Cyc.  pp.  40^-411:  "Contracts  of  insurance 
are  of  a  special  nature,  within  this  rule,  so 
that  an  innocent  misrepresentation  or  con- 
cealment of  material  facts  will  avoid  the 
policy.  The  test  of  fraud,  as  opposed  to  mis- 
representation, is  that  the  former  does,  and 
the  latter  does  not,  give  rise  to  an  action 
ex  delicto.  Therefore  mere  representation, 
although  false  and  material,  if  not  knowing- 
ly false,  so  as  to  constitute  fraud,  will  not 
support  an  action  for  damages,  unless  It  is 
a  term  or  condition  in  the  contract,  or  the 
parties  stand  in  a  fiduciary  relation.  In 
contracts  uberrimie  fidei  (where  one  party 
relies  on  the  other  party's  knowledge  of  the 
facts),  and  where  merely  innocent  misrepre- 
sentation avoids  the  contract,  such  misrepre- 
sentation may  be  set  up  as  a  defense  to  de- 
feat an  action  at  law  on  the  contract.  The 
same  is  true  where  the  parties  occupy  a  fidu- 
ciary or  confidential  relation.  And  as  we 
have  seen,  an  Innocent  misrepresentation 
may  be  ground  for  rescinding  or  reforming 
a  contract  in  equity,  or  for  refusing  to  com- 
pel specific  performance.  Fraud  is  a  false 
representation  of  fact,  made  with  a  knowl- 
edge of  its  falsehood,  or  recklessly,  without 
belief  in  Its  truth,  with  the  intention  that  it 
should  be  acted  ui)on  by  the  complaining  par- 
ty, and  actually  inducing  him  to  act  upon  it 
to  his  damage.  It  difTers  from  mere  misrep- 
resentation in  that  it  has  the  element  of 
knowledge;  and  Its  most  frequent  example 
in  the  law  of  contracts  is  the  making  of 
false  representations  to  induce  consent  to  an 
agreement.  It  may  be  laid  down  as  a  gen- 
eral rule  that  any  false  representation  of  a 
material  fact,  made  with  knowledge  of  its 
falsity,  and  with  intent  that  it  shall  be  acted 
upon  by  another  in  entering  Into  a  contract, 
and  which  is  so  acted  up6n,  constitutes  fraud, 
and  will  entitle  the  party  deceived  thereby 
to  avoid  the  contract  or  to  maintain  an  ac- 
tion for  the  charges  sustained.*' 

But  decidedly  more  to  the  very  point  is 
the  statement  of  the  law  upon  this  subject 
to  be  found  in  20  Cyc.  (Title,  Fraud)  p.  37: 
"The  proposition  that  a  fraudulent  or  dis- 
honest intent  is  necessary  means  nothing 
more  than  that  the  misrepresentation  must 
be  made  with  knowledge  of  its  falsity  or 
with  what  the  law  regards  as  the  equivalent 


of  SQch  knowledge,  and  with  the  Intent  that 
it  shall  be  acted  upon,  or  in  such  a  manner 
as  naturally  to  induce  the  other  person  to 
act  upon  it  If  these  circumstances  exist 
the  misrepresentation  is  fraudulent  both  in 
morals  and  in  law,  and  Is  made  with  all  the 
fraudulent  intent  which  the  law  requires; 
a  motive  to  obtain  benefit  or  cause  injury  is 
not  an  essential  element.  So  where  the  rep- 
resentation relates  to  a  material  fact  and 
(1)  is  made  with  knowledge  of  its  falsity, 
or  (2)  recklessly,  without  any  knowledge  of 
its  truth  or  falsity  and  as  a  positive  asser^ 
tion  calculated  to  convey  the  impression  that 
the  speaker  knows  it  to  be  true,  a  fraudulent 
intent  will  always  be  inferred;  and  Inde- 
pendent evid^ice  to  establish  it  is  not  re- 
quired." 

The  fraud  consists  in  this:  That  the  ap- 
plicant for  admission  to  this  relief  society 
has  made  a  false  representation  of  the  fact 
inquired  about  as  to  the  state  of  his  health, 
when  a  truthful  statement  was  required  in 
order  that  the  society  might  determine  wheth- 
er to  admit  him  to  membership,  and  he,  of 
necessity,  knew  this  to  be  so,  and  yet  made 
a  statement  which  was  knowingly  falser 
which,  as  has  been  shown,  was  vitally  mate- 
rial, and  which  misled  the  company.  If,  un- 
der the  first  instruction,  the6e.facts  alone  had 
been  found,  plaintifC  could  not  recover,  but 
the  Judge  complicated  them  with  an  immate- 
rial element,  namely,  the  actual  intent  to  de- 
ceive or  defraud  the  defendant,  and  the  lat- 
ter thereby  lost  the  verdict  The  answer  was 
material,  having  been  made  In  answer  to  a 
direct  question  (Bobbltt  v.  Insurance  Co.,  66 
N.  C.  70,  8  Am.  Bep.  494),  and,  if  false,  so 
as  to  deprive  the  defendant  of  a  fair  oppor- 
tunity to  exerciser  its  Judgment  upon  the  ques- 
tion, whether  It  would  admit  the  plaintiff  to 
the  benefits  of  the  society,  it  was,  in  law, 
fraudulent  and  vitiated  the  contract,  with- 
out regard  to  the  particular  dishonest  intent 
in  the  mind  of  plaintiff  at  the  time  he  gave 
the  answer.  The  very  situation  of  the  par- 
ties, the  nature  of  th^r  negotiations,  and  the 
questions  asked  of  the  applicant  made  it  es- 
sential that  the  answer  should  be  true^  and 
certainly  not  knowingly  false,  whether  ac- 
tually Intended  to  deceive  or  not 

Vance  on  Insurance,  p.  269,  says :  "A  false 
representation  avoids  a  contract  of  Insurance 
when  material,  and  wholly  without  reference 
to  the  statute.'*  Commenting  on  that  state- 
ment, in  Gardner  v.  Insurance  Co.,  163  N.  0. 
at  page  374,  79  S.  B.  at  page  809,  we  said: 
"Every  fact  which  is  untruly  stated  or  wrong- 
fully suppressed  must  be  regarded  as  mate- 
rial, if  the  knowledge  or  ignorance  of  it  would 
naturally  and  reasonably  infiuence  the  Judg- 
ment of  the  underwriter  in  making  the  con- 
tract at  all,  or  in  estimating  the  degree  or 
character  of  the  risk,  or  in  fixing  the  rate  of 
premium"  (dtlng  Fishblate  v.  Insurance  Co., 
supra;  Alexander  v.  Insurance  Co.,  supra, 
and  many  other  atithorltles). 

The  Alexander  Case  expressly  holds  it  to 
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be  immaterial  whether  the  statement  was  In- 
tentionally fraudulent  or  deceitfal,  and  it  is 
said  therein :  "The  company  was  Imposed 
upon  by  such  representation,  and  induced  to 
enter  into  the  contract.  In  such  case,  it  has 
been  decided  by  the  highest  court  that,  'as- 
suming that  both  parties  acted  in  good  faith, 
Justice  would  require  that  the  contract  be 
canceled  and  the  premiums  returned'"  (cit- 
ing Insurance  Co.  v.  Fletcher,  117  U.  S.  519,  0 
Sup.  Ct  837,  29  L.  Ed.  934,  and  Bryant  v.  In- 
surance Co.,  supra). 

When  plaintiff  was  asked  for  the  informa- 
tion, he  was  bound  to  know  what  was  ex- 
pected of  him,  and  that  a  false  answer  would 
mislead  the  defendant  and  induce  it  to  make 
the  agreement  Every  man  of  intelligence 
and  honesty  would  necessarily  know  the  ef- 
fect or  consequence  of  a  false  affirmation  as 
to  the  state  of  his  health,  and  to  charge  that 
defendant  must  prove,  and  the  jury  must  find, 
that  plaintiff  actually  had  a  dishonest  motive 
lu  giving  the  false  answer  was  going  beyond 
what  the  law  required  to  defeat  a  recovery. 
But  for  the  erroneous  instruction,  the  jury 
may  have  found  the  facts  as  contained  In  the 
first  instruction,  and  answered  the  issue, 
••No." 

The  same  idea  was  involved  in  Boddie  v. 
Bond,  154  N.  C.  359,  366,  70  S.  B.  824,  where 
we  declared  substantially  the  same  principle, 
as  applicable  to  a  case  of  equitable  estoppel. 
We  there  held  that  when  a  man  knowingly 
induces  his  neighbor  to  regard  as  true  that 
which  is  false,  he  will  not  be  allowed  to  take 
advantage  of  any  resulting  agreement,  if  the 
person  to  whom  the  misrepresentation  was 
made  was  thereby  misled  to  his  injury  by 
the  asseveration  or  conduct  of  the  other  par- 
ty, citing  Kirk  v.  Hamilton,  102  U.  S.  68,  26 
li.  Ed.  79;  Light  Go.  v.  Bristol  Gas  Co.,  99 
Tenn.  371,  42  S.  W.  19.  The  rule  of  honesty 
is  the  rule  of  the  law,  and  strict  compliance 
with  it  is  exacted,  and  he  who  breaks  it  must 
pay  the  penalty,  if  loss  or  injury  results. 

It  seems  to  be  conceded  in  the  majority 
.  opinion  that  our  statute  (Revisal,  §  4808)  **is 
but  a  succinct  statement  of  the  law  which  or- 
dinarily obtains  in  the  interpretation  of  con- 
tracts," and,  this  being  so,  if  a  representa- 
tion is  knowingly  false,  material,  and  induces 
another  to  enter  into  a  contract  relying  upon 
the  truth  of  the  statement,  the  contract  is 
not  enforceable. 

It  can  make  no  difference  in  the  result  that 
plaintiff  was  required  to  join  the  society  as 
a  condition  of  entering  into  the  defendant's 
service.  He  had  an  option  to  enter  Into  the 
service  or  not,  and  a  full  opportunity  to  ex- 
ercise it  His  action  was,  in  every  respect, 
voluntary.  There  is  no  finding  that  defend- 
ant knew  of  the  plaintiff's  condition  at  the 
time  the  contract  was  made.  Nothing  was 
said  in  the  charge  about  it,  nor  was  a  finding 
in  regard  to  it,  one  way  or  another,  required 
by  the  court 


The  amount  involved  in  this  case  is  not 
large  pecuniarily,  but  the  principle  announ<%d 
by  the  court  is  important  in  its  consequences, 
and  will  be  followed  as  .precedent  hereafter. 
We  respectfully  think  it  will  tend  to  unsettle 
the  law  upon  the  subject  of  fraud  in  the 
making  of  contracts.  Tt  is  better  to  hold 
fast  to  the  established  principle  that  a  false 
statement  which  in  its  very  nature  must  pro- 
duce a  certain  impression  upon  another  and 
induce  him  to  act  in  accordance  therewith, 
or,  in  other  words,  which  is  calculated  neces- 
sarily to  mislead,  and  which  does  actually 
mislead,  him  Into  a  course  of  action  which 
otherwiise  he  would  have  rejected,  is  fraud- 
ulent in  law,  if  knowingly  made,  and  will 
avoid  a  contract  which  is  the  rea^ult  of  It, 
without  any  specific  intent  to  defraud.  The 
law  will  not  permit  a  man  to  take  advantage 
of  conduct  on  his  part  which  has  prejudiced 
another.  It  will  presume  that  he  Intended 
the  evil  consequences  which  have  resulted, 
without  actual  proof  that  he  did  so  intend, 
and  will  hold  him  bound  by  his  act  It  is 
not  his  particular  motive  that  the  law  re- 
gards so  much  as  the  certain  tendency  of  his 
conduct  to  mislead  the  one  who  is  dealing 
with  him. 

BROWN,  J.,  concurs  in  the  dissenting  opin- 
ion. 

(141  Ga.  287) 
LAMAR  et  al.  ▼.  TAYLOR  et  al.  (two  cases). 
(Supreme  Court  of  Georgia.     Jan.  14,  1914.) 

(Byllalus  "by  the  Court.) 

1.  Appeal  and  Ebbob  (§  78*)  —  Decisions 
Appealable. 

Upon  an  application  by  receivers  of  a  bank, 
the  court  directed  them  to  bring  suit  against 
the  stockholders  for  a  certain  part  of  the  stat- 
utory liability  imposed  upon  them  by  the  char- 
ter. Upon  another  petition  of  the  receivers, 
they  were  authorized  to  compromise  with  such 
of  the  stockholders  as  would  pay  a  certain 
amount  Certain  stockholders  (Including  the 
executors  of  a  deceased  person  who  was  both  a 
stockholder  and  a  depositor)  presented  to  the 
court  a  petition  asserting  that,  under  the  char- 
ter, there  was  no  right  of  action  in  the  receiv- 
ers against  stockholders;  that,  if  an  act  of 
the  Legislature  undertook  to  give  to  the  receiv- 
ers such  a  right  of  action,  it  was  unconstitution- 
al :  that  the  suit  by  the  receivers  against  stock- 
holders was  prematurely  directed  and  brought: 
that  the  amount  claimed  was  excessive,  and 
the  order  to  sue  was  based  upon  the  inclusion 
of  items  not  recoverable ;  and  that  the  proposed 
compromise  was  arbitrary  and  improper.  They 
prayed  that  the  orders  should  be  revoked  and 
that  the  suit  brought  by  the  receivers  against 
the  stockholders  should  be  dismissed.  This 
petition  was  denied.  Held,  that  a  direct  bill 
of  exceptions  to  this  court  will  lie  from  such 
ruling. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |§  426,  434,  464-477.  480, 
481;   Dec.  Dig.  f  78.*] 

2.  Appeal  and  Ebbob  (S  78*)— Banks  and 
Banking  (S  77*)  —  Objections  —  Decisions 
Reviewable  —  Obdeb    Adthobizino    Com- 

PBOMISE. 

Where  certain  stockholders  filed  objections 
to  an  order  granted  by  a  court  authorizing  re- 
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ceivers  to  settle  with  such  of  the  stockholders 
aft  would  pay  a  specified  amount  on  account 
of  their  statutory  liability  (such  liability  under 
the  charter  being  proportionate  and  ratable, 
and  not  by  one  stockholder  for  another)  an  or- 
der overruling  such  objections  and  allowing  the 
original  order  authorizing  compromises  to  stand 
was  not  such  a  final  judgment  in  the  case  as 
could'  be  brought  to  this  court  by  a  direct  bill 
of  exceptions ;  nor,  if  the  objections  to  the  order 
allowing  compromises  to  be  made  had  been 
sustained,  would  this  have  terminated  the  case 
against  the  stockholders. 

(a)  Objections  to  the  order  allowing  compro- 
mises did.  not  furnish  a  proper  mode  of  attack- 
ing the  order  allowing  suit  to  be  brought 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  426,  434.  464-477,  480, 
481;  Dec.  Dig.  f  78;*  Banks  and  Banking, 
Cent  Dig.  §S  165-176% ;   Dec  Dig.  {  77.*] 

3.  Banks  and  Bankino  (f  44*)-~Statutobt 

LlABILITT      OF      STOCKHOLDSBS  —  ENFOBCS- 

MBNT 

The  act  of  December  18,  1894  (Acts  1894, 
p.  76,  §  3 ;  Civil  Code  1910,  S  2249),  which  dealt 
with  the  statutory  liabili^  of  stockholders  in 
banks  and  other  corporations,  and  declared 
that  such  individual  liaoility  should  be  enforced 
by  the  assignee,  receiver,  or  other  officer  having 
the  legal  right  to  collect,  marshal,  and  dis- 
tribute the  assets  of  an  insolvent  bank  or  other 
corporation,  was  applicable  to  the  statutory 
liability  of  the  stockholders  of  the  Exchange 
3ank  of  Macon  for  the  payment  of  the  deposi- 
tors, under  the  nin|:b  section  of  the  amendment 
to  its  charter,  enacted  in  1890  (Acts  1890,  vol. 
2,  p.  129) ;  the  bank  having  failed  and  its 
assets  having  been  placed  in  the  hands  of  re- 
ceivers in  1907. 

(a)  This  proceeding  was  commenced  prior  to 
the  act  of  August  22,  1907  (Acts  1907,  p.  89. 
S  13,  subd.  4;  Civil  Code  1910^  S  2356),  and 
was  not  of  the  character  dealt  with  in  that  act. 

[£]d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  63 ;   Dec.  Dig.  §  44.*] 

4.  Banks  and  Banking  ({  44*)— Constitu- 
tional Law  (II  169,  191*)— Courts  (|  102*) 
—Scope  of  Review— Statutory  Liability 
of  Stockholders— Validity  of  Statute. 

Under  the  decision  in  Moore  v.  Ripley,  106 
6a.  556,  32  S.  E.  647,  the  act  of  1894  (Acts 
1894,  p.  76,  I  3;  Civ.  Code  1910,  |  2249)  is 
not  unconstitutional  as  being  retroactive  or 
impairing  the  obligation  of  contracts. 

(a)  Under  our  statute,  that  decision  could  not 
be  reviewed  or  reversed  except  by  the  entire 
bench.  The  present  case  is  decided  by  less  than 
the  entire  bench.  The  former  decision  could 
not  be  reviewed  and  reversed,  for  this  reason, 
if  for  no  other.  But  It  is  not  intimated  that  It 
would  be  reversed  or  modified  by  the  entire 
bench,  especially  as  no  complaint  is  made  by 
any  creditor  whose  claim  arose  by  contract  be- 
fore the  passage  of  the  act  of  1894,  but  only  by 
stockholders  (one  of  whom,  now  deceased,  was 
also  a  depositor)  appearing  to  be  such  in  1907. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  |  63;  Dec.  Dig.  f  44;* 
Constitutional  Law,  Cent.  Dig.  |i  47C  476. 
478-481,  502,  511-514,  522,  534;  Dec.  Dig.  J| 
169,  191;*  Courts,  Cent  Dig.  ||  351,  352; 
Dec.  Dig.  I  102.*] 

6.  Banks  and  Banking  (|  49*)— Statutory 
Liability  of  Stockholders  —  Action  to 
E  nfobce— Prematurity. 

The  order  authorizing  a  suit  to  be  brought 
by  the  receivers  of  the  bank  against  the  stock- 
holders to  enforce  to  a  certain  extent  their  in- 
dividual liability  under  the  charter  for  the  pay- 
ment of  depositors,  and  the  suit  thereunder, 
were  not  premature. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  71-81%,  513,  534,  535; 
Dec.  Dig.  I  49.*] 


6.  Banks  and  Banking  d  47*)— 43tatutory 
Liability  of  Stockholders  — * 'Deposi- 
tor." 

Holders  of  certificates  of  deposit  are  "de- 
positors" within  the  meaning  of  the  provision 
of  the  charter  of  a  bank,  imposing  on  stockhold- 
ers a  statutory  liability,  in  addition  to  the  full 
payment  of  the  amount  of  their  subscriptions, 
lor  the  payment  of  depositors. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  62,  64-68»  341;  Dec 
Dig.  I  47.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2003.] 

7.  Banks  and  Banking  (||  49, 132*)— Insol- 
vency—Interest  ON  Deposits— Statutory 
Ll/lbiltty  of  Stockholders. 

Upon  the  insolvency  of  a  bank  and  the  ap- 
pointment of  a  receiver  for  its  asset^  as  be- 
tween depositors  having  deposits  subject  to 
check  and  the  corporation,  interest  begins  to 
run  on  such  deposits.  And  where  there  is  a 
statutory  liability  on  stockholders  for  the  pay- 
ment of  depositors,  interest  is  to  be  addeo  to 
the  principal  of  the  deposit,  not  exceeding  the 
statutory  limit,  in  a  suit  to  enforce  such  lia- 
bility. 

(a)  The  question  of  whether  interest  can  be 
allowed  to  one  creditor  of  an  insolvent  corpora- 
tion at  the  expense  of  another  by  taking  it  out 
of  the  common  fund,  which  is  insufficient  to 
pay  all,  while  the  law,  acting  for  aU,  is  admin- 
istering the  assets,  is  distinct  from  the  question 
of  whether  as  between  a  creditor  and  the  cor- 
poration, or  its  stockholders  made  liable  by 
statute,  interest  shall  be  calculated. 

[E>d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  J|  TtSift,  351,  513,  534, 
535;    Dec.  Dig.  ||  49,  132.*] 

a  Banks  and  Bankino  (|  77*)— Statutory 
Liability  or  Stockholders  —  Action  to 
Enforck— Revocation  of  Order. 

The  fixing  of  certain  fees  in  favor  of  attor- 
neys bringing  suits  against  the  stockholders, 
reserving  the  question  as  to  whom  they  shall  be 
taxed  against,  is  not  sufScient  to  require  the 
revocation  of  the  order  directing  the  suit  to  be 
brought 

(a)  While  there  are  some  allegations  in  re- 
gard to  previous  payments  of  large  fees  to  at- 
torneys in  the  case,  it  is  not  made  to  appear  that 
the  order  attacked  should  be  revoked. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  165-176% ;  Dec  Dig.  | 
77.*1 

9.  Banks  and  Banking  (|  77*)— Statutory 
Liability  of  Stockholders  —  Compboiosi 
—Discretion. 

Under  the  facts  contained  in  the  record,  it 
was  not  made  to  appear  that  the  court  acted 
arbitrarily  or  abused  his  discretion  in  authoris- 
ing the  receivers  to  settle  with  stockholders  who 
were  willing  to  pay  without  litigation,  on  ac- 
count of  their  statutory  liability,  at  a  certain 
amount  estimated  as  being  proper  under  the  cir^ 
cumstances,  so  as  to  require  a  revocation  of 
such  order. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  165-176^;  Dec  Dig. 
I  77.*] 

Error  from  Superior  Court,  Bibb  County; 
Geo.  li.  Bell,  Judge. 

The  petition  of  R.  J.  Taylor  and  others, 
receivers  for  the  Exchange  Bank  of  Macon, 
for  authority  to  sue  stockholders  and  em- 
ploy counsel,  was  granted.  Subsequently  their 
petition  for  authority  to  make  a  compromise 
settlement  with  stockholders  was  likewise 
granted.  H.  J.  Lamar,  Jr.,  and  others,  stock- 
holders, filed  objections  to  the  order  on  each 
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petition  and  prayed  revocation  of  same,  and 
from  the  rulings  thereon  they  tender  two 
bills  of  exceptions;  one  assigning  error  on 
the  overruling  of  the  motion  to  revoke  the 
former  orders  and  dismiss  the  suit  of  the  re- 
ceivers, and  the  other  on  the  overruling  of 
objections  to  the  order  authorizing  a  com- 
promise. Judgment  in  the  first  case  af- 
firmed, and  in  the  second  case  writ  of  error 
dismissed. 

On  July  6,  1907,  at  a  meeting  of  the  board 
of  directors  of  the  Exchange  Bank  of  Macon, 
a  resolution  was  adopted  in  which  it  was 
recited  that  there  had  been  a  run  on  the 
bank,  exhausting  its  available  cash;  that  it 
was  impossible  to  raise  cash  to  meet  a  fur- 
ther run,  without  sacrificing  the  assets;  that 
it  was  impossible  to  continue  the  bank  as  a 
going  concern,  and  for  the  board  to  adequate- 
ly protect  the  assets  and  property  in  their 
hands  for  the  payment  of  debts;  and  that 
there  was  manifest  danger  of  loss  and  ma- 
terial injury  to  those  interested.  It  was 
resolved  that,  in  order  to  protect  the  inter- 
ests of  depositors,  general  creditors,  and 
stockholders,  counsel  for  the  bank  were  au- 
thorized to  institute  proper  legal  proceed- 
ings. An  equitable  petition  was  accordingly 
filed,  under  which  receivers  were  appointed. 
On  June  29,  1912,  the  receivers  presented  to 
the  Judge  a  petition  setting  out:  That  divi- 
dends amounting  to  85  per  cent  of  the  unse- 
cured indebtedness  had  been  paid;  that 
there  remained  on  hand  of  the  assets  of  the 
bank  about  $16,565.68,  and  that  $5,000  more 
would  probably  be  collected;  that,  under 
the  charter,  the  stockholders  were  individ- 
ually liable  equally  and  ratably,  and  not 
one  for  another,  as  sureties,  to  depositors  for 
all  money  deposited,  in  an  amount  equal  to 
the  face  value  of  their  respective  shares  of 
stock;  that  the  capital  stock  was  $500,000, 
but  a  portion  thereof  stood  in  the  name  of 
the  corporation  itself,  and  some  of  the 
stockholders  were  wholly  insolvent;  that 
holders  of  stock  to  the  amount  of  about  60 
per  cent,  thereof  were  solvent;  that  the  total 
liability  to  be  enforced  against  the  stock- 
holders on  account  of  deposits  subject  to 
check  and  certificates  of  deposit,  including 
principal  and  interest,  was  estimated  at 
$120,000,  60  per  cent  of  which  would  be 
$72,000.  They  prayed  for  authority  to  bring 
suit  against  the  stockholders,  and  to  employ 
counsel  for  that  purpose.  An  order  was 
passed  ex  parte,  authorizing  the  bringing  of 
the  suit  and  the  employment  of  counsel  upon 
certain  Gfpeclfied  fees;  but  the  question  of 
whether  the  fees  should  be  taxed  against  de- 
positors or  stockholders,  or  against  one  class 
of  stockholders,  was  reserved  for  future  de- 
termination. 

On  August  26, 1912,  the  receivers  presented 
their  petition,  in  which  they  alleged:  That 
it  appeared  that  the  assessment  which  would 
have  to  be  made  upon  each  share  of  the  capi- 
tal stock  of  the  bank,  in  order  to  pay  in  full 


the  principal  and  interest  due  to  depositors, 
was  $29.36  per  share ;  that  certain  creditors 
of  the  bank  had  not  presented  their  claims 
for  payment  and  might  not  do  so,  in  which 
event  the  amount  set  aside  from  the  assets 
in  hand  to  pay  them  might  be  used  to  pay 
other  creditors;  that  the  assets  of  the  bank 
might  be  increased  beyond  the  amount  esti- 
mated, by  reason  of  certain  pending  litiga- 
tion; and  that  they  were  informed  that  a 
number  of  the  stockholders  desired  to  make 
settlement  of  their  charter  liability  without 
further  litigation,  and  to  pay  a  reasonable 
amount  in  discharge  of  such  liability.  The 
receivers  stated  that,  in  their  opinion,  a  fair 
settlement  with  such  stockholders  would  be 
at  a  rate  of  $20  per  share.  They  therefore 
recommended  that  they  be  auUiorized  to 
make  such  settlement,  to  hold  the  amount  so 
paid  In  as  a  separate  fund  for  distribution 
to  the  depositors,  and,  in  the  event  enough 
should  be  recovered  from  other  sources  to 
pay  all  of  the  creditors  in  fiall,  including  in- 
terest on  their  claims,  that  the  residue,  if 
any,  should  be  applied  first  to  reimbursing 
the  stockholders  who  may  have  paid  money 
Into  court  either  by  way  of  settlement  or 
at  the  end  of  a  litigation,  before  any  pro 
rata  distribution  of  the  surplus  should  be 
made  to  all  the  stockholders  of  the  bank. 
The  Judge  ordered  certain  notice  to  be  given, 
allowed  objections  to  be  filed  within  30  days, 
and  directed  that,  if  no  objection  should  be 
filed,  settlements  could  be  made  as  recom- 
mended; and  the  receivers  were  directed  to 
hold  all  amounts  received  from  such  settle- 
ments, as  a  separate  fund,  and  to  distribute 
the  same,  after  paying  counsel  their  com- 
missions fixed  by  the  former  order,  to  the  de^ 
posltors  who  might  have  presented  their 
claims  for  payment  Provision  was  made 
for  the  distribution  of  any  surplus  which 
might  arise,  as  recommended  by  the  receiv- 
ers. The  time  for  making  settlement  was 
limited  to  October  10,  1912. 

Certain  stockholders  filed  objections,  in 
which  they  sought  to  attack  both  the  order 
of  compromise  and  the  order  authorizing  the 
receivers  to  bring  suit  They  also  filed  a 
petition  praying  for  the  revocation  both  of 
the  order  authorizing  the  receivers  to  sue, 
and  of  the  order  authorizing  settlements. 
They  further  prayed  that  the  general  suit 
against  stockholders,  which  had  been  filed  by 
the  receivers  under  the  first  order,  be  dis- 
missed without  the  expense  of  serving  it  upon 
all  the  stockholders.  Certain  of  the  peti- 
tioners alleged  that  they  were  executors  of 
a  deceased  stockholder,  who  was  also  a  de- 
positor. The  presiding  Judge  overruled  the 
motion  to  revoke  the  former  orders  and  to 
dismiss  the  suit,  and  also  overruled  the  ob- 
jections which  had  been  filed  to  the  order  in 
regard  to  settlements,  and  allowed  ten  days 
additional  time  for  the  making  of  settle- 
ments. The  objectors  and  movants  tendered 
two  bills  of  exceptions;  the  one  assigning 
error  on  the  overruling  of  the  motion  to  re- 
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yoke  the.  former  orders  and  dismiss  the  salt 
of  the  receivers,  and  the  other  on  the  over- 
ruling of  the  ohjections  to  the  order  au- 
thorizing compromises. 

Guerry  &  Son,  Hall  &  Roberts,  and  Not- 
tingham &  Nottingham,  all  of  Macon,  for 
plaintiffs  in  error.  MUler  &  Jones  and  Har- 
deman, Jones,  Park  &  Johnston,  all  of  Ma- 
con, for  defendants  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  These  cases  were  argued  to- 
gether. When  they'  were  called,  a  motion 
was  made  to  dismiss  the  writ  of  error  In 
each  of  them,  on  the  ground  that  it  was  pre- 
maturely brought. 

Mere  interlocutory  orders  do  not  famish 
ground  for  direct  exception;  but,  where  re- 
ceivers are  appointed  for  a  bank  or  other 
similar  institution,  the  general  litigation 
sometimes  comprehends  various  branches, 
which  are  in  substance  separate  cases,  and 
in  which  separate  Judgments  are  rendered, 
final  with  respect  to  the  branch  under  con- 
sideration. In  the  Instant  case  an  order  was 
granted  ex  parte,  directing  the  recovers  to 
bring  suit  against  the  stockholders  on  ac- 
count of  their  statutory  liability  under  the 
charter.  It  also  provided  for  paying  the  at- 
torneys who  should  bring  the  suit  not  ex- 
ceeding $5,000  upon  its  commencement,  allow- 
ed to  them  certain  percentages  on  amounts 
which  might  be  collected  by  them,  and  re- 
served for  future  determination  the  question 
of  whether  sudtr  fees  should  be  taxed  against 
depositors  or  stockholders,  and  against  which 
class  of  stockholders.  Various  stockholders 
presented  a  petition  praying  that  this  order 
and  a  subsequent  order  in  reference  to  com- 
promising the  claims  against  stockholders 
who  were  willing  so  to  do  should  be  revoked ; 
and  that  the  general  equitable  petition,  which 
had  been  brought  against  stockholders  under 
the  order  authorizing  the  suit,  should  be  dis- 
missed. This  was  overruled,  and  one  of 
the  bills  of  exceptions  assigned  error  on  that 
ruling.  Under  the  Civil  Code  1910,  §  6138, 
the  rule  is  (omitting  cases  which  can  be 
brought  up  by  fast  writ  of  error)  that  no 
case  shall  be  brought  to  the  Supreme  Court 
so  long  as  it  shall  be  pending  in  the  court 
below,  unless  the  decision  or  Judgment  com- 
plained of,  if  it  had  been  rendered  as  claim- 
ed by  the  plaintiff  in  error,  would  have  been 
a  final  disposition  of  the  case,  or  final  as  to 
some  material  party  thereta  If  the  ord^ 
prayed  for  in  this  case  by  the  plaintiffs  in 
error  had  been  granted,  it  would  have  ter- 
minated the  suit  against  stockholders  While 
connected  with  the  general  litigation,  and  for 
the  purpose  of  bringing  in  funds  for  distribu- 
tion, it  was  in  effect  a  separate  case,  a 
species  of  ancillary  proceeding.  If  it  were 
finally  terminated  and  the  stockholders  held 
not  to  be  liable,  why  should  that  Judgment 
be  required  to  lie  dormant  until  the  final 
decree  in  the  main  case?   Oi,  under  the  stat- 


ute when  the  court  lefoaed  to  reroke  the 
order  authorizing  the  proceeding  against 
them  and  to  dismiss  it  accordingly,  why 
should  not  that  separate  Judgment  be  tested 
now  by  direct  bill  of  exceptions?  To  hold 
that  it  could  only  furnish  ground  for  filing  a 
bill  of  exceptions  pendente  lite,  and  that, 
after  the  entire  case  In  which  the  receivers 
were  appointed  had  been  terminated  by  final 
decree  as  to  other  matters,  one  party  or  the 
other  must  then  except  to  the  general  decree 
in  order  to  reach  the  separate  determination 
of  the  question  of  liability  or  nonliability  of 
the  stockholders  in  the  subsidiary  proceeding 
against  them,  would  not  be  in  accord  with  the 
spirit  or  intent  of  the  statute.  It  was  urged 
that  the  various  grounds  on  which  it  was 
sought  to  have  the  former  orders  set  aside 
could  have  been  set  up  in  defense  of  the  suit 
But  if  the  order  to  sue  was  granted  unlaw- 
fully or  improvldently,  and  the  suit  was  ac- 
cordingly commenced,  there  is  no  reason 
why  the  stockholders  should  not  ask  its  revo- 
cation and  have  the  suit  tenninated  at  once, 
instead  of  going  through  an  expensive  liti- 
gation in  order  to  demonstrate  that  the  court 
had  no  lawful  authority  to  direct  suit  to  be 
brought  Moreover,  it  may  be  doubted 
whether  the  order  granting  authority  to  the 
receivers  to  bring  a  suit  could  be  collateral- 
ly attacked  In  defense  of  such  a  suit  when 
brought,  unless  it  were  a  mere  nullity.  We  do 
not  mean  to  be  understood  as  holding  that, 
wherever  a  court  orders  its  receiver  to  bring 
suits  on  claims,  the  defendants  can  try  the 
merits  of  the  cases  summarily  on  a  motion 
to  revoke.  But,  under  the  facts  of  this  case, 
involving  the  legal  right  to  have  the  receiver 
bring  suits  at  all  i^ainst  stockholders  and 
the  constitutionality  of  the  law  authorizing 
it  to  be  done,  a  writ  of  error  will  lie.  While 
no  motion  to  dismiss  the  writ  of  error  was 
made  in  Weslosky  v.  Qnarterman,  123  Ga. 
812,  51  S.  B.  426,  the  case  came  to  this  court 
upon  the  overruling  of  a  similar  motion,  and 
was  here  determined.  See,  also.  Brown  & 
Co.  V.  Massioan  Bros.  Co.,  71  Ga.  859;  Gra- 
ham V.  Smith,  80  Ga.  676,  7  S.  £.  131;  Booth 
V.  State,  131  Ga.  750,  63  S.  E.  502;  Capital 
City  Tobacco  Co.  v.  Anderson,  138  Ga.  667, 
75  S.  E.  1040;  Williams  v.  Morgan,  111 
U.  S.  684,  4  Sup.  Ct  638,  28  L.  Bd.  550. 

[2]  2.  The  motion  to  revoke  the  two  orders 
which  had  been  granted  substantially  covers 
the  questions  raised  by  the  objections  to  the 
second  order.  The  latter  order  does  not  final- 
ly dispose  of  the  suit  against  the  stockhold- 
ers ;  nor,  if  the  objections  of  the  plaintiffs  in 
error  to  the  authority  to  compromise  had 
been  sustained,  would  it  have  terminated  the 
case  as  to  them,  in  so  far  as  it  set  up  their 
statutory  liabilities.  Under  the  charter  of 
the  bank,  they  were  not  liable  as  sureties  one 
for  the  other,  but  separately  and  ratably. 
Settlement  with  one  stockholder  would  not 
increase  the  liability  of  another.  In  McGreg- 
or V.  Third  National  Bank,  124  Ga.  557,  53 
S.  E.  03,  on  application  of  a  creditor,  and 
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over  objections  raised  by  the  receiver,  tbe 
latter  was  ordered  to  settle  with  the  creditor 
on  certain  terms.  The  receiver  excepted,  as 
representing  the  creditors  and  stockholders 
of  the  insolvent  bank.  No  question  was 
raised  in  this  court  as  to  whether  the  judg- 
ment to  which  exception  was  taken  was  final. 
A  motion  was  made  to  dismiss  the  bill  of  ex- 
ceptions, because  the  receiver  was  an  officer 
of  court  and  had  no  right  to  except  to  an  or- 
der directing  him  to  effect  a  compromise.  It 
was  also  contended  in  that  case  that  there 
was  no  brief  of  evidence  properly  brought  to 
this  court,  and  that  there  was  no  sufficient 
assignmeut  of  error.  We  do  not  think  that 
decision  controls  the  present  case.  In  this 
case  the  receivers  have  not  excepted.  The 
order  did  not  undertake  to  terminate  by  ad- 
judication or  by  settlement  any  particular 
claim,  but  held  out  to  stockholders  who  might 
so  desire  an  inducement  to  settle.  It  does 
not  appear  that  any  one  has  settled  or  will 
certainly  settle  the  suit  against  him.  The 
order  is  not  such  a  one  as  can  be  brought 
up  by  direct  bill  of  exceptions  by  these  plain- 
tiffs in  error.  The  writ  of  error  is  therefore 
dismissed. 

[3]  3,  It  was  contended  that  under  the 
charter  of  the  Exchange  Bank  of  Macon,  if 
there  was  any  right  of  action  against  the 
stockholders,  such  right  was  in  the  deposi- 
tors and  not  in  the  receivers.  The  Exchange 
Bank  was  incorporated  by  a  special  act  of  the 
Legislature,  approved  December  12, 1871  (Acts 
1871-72,  p.  149).  Its  charter  was  amended  in 
1877  (Acts  1877,  p.  132),  1887  (Acts  1887.  p. 
337),  and  in  1890.  In  the  last  of  these  amend- 
ments occurs  the  following  section:  "Be  it 
further  enacted  by  the  authority  aforesaid, 
that  said  corporation  shall  be  responsible  to 
its  creditors  to  the  extent  of  its  capital  and 
its  assets,  and  each  stockholder  shall  be  in- 
dividually liable,  for  all  the  debts  of  said 
corporation  to  the  extent  of  his  or  her  unpaid 
shares  of  stock,  and  said  stockholders  shall 
be  further  and  additionally  individually  lia- 
ble, equally  and  ratable,  and  not  one  for 
another,  as  sureties,  to  depositors  of  said 
corporation  for  all  moneys  deposited  therein, 
in  an  amount  equal  to  the  face  value  of  their 
respective  shares  of  stock ;  it  being  the  true 
intent  and  purpose  of  this  section  of  this  act, 
that,  as  to  depositors,  for  all  moneys  deposit- 
ed with  said  corporation,  there  shall  be  an 
Individual  liability  upon  such  stockholders 
in  such  corporation  over  and  beyond  the  par 
value  of -his  or  her  original  shares  of  stock, 
equal  in  amount  tq  the  face  value  of  said 
shares  of  stock;  provided,  that  said  liability 
of  the  stockholders  shall  not  prevent  depos- 
itors from  having  equal  rank  with  all  other 
creditors  upon  the  capital  property  and  as- 
sets of  said  bank."  Acts  1890-91,  vol.  2,  pp. 
129,  130.  By  the  act  of  December  18,  1894 
(Acts  1804,  p.  76;  Qvil  Code  1910,  §  2249), 
referring  to  the  statutory  liability  of  stock- 
holders, it  is  declared  that  "such  individual 
liability  shall  be  an  asset  of  such"  bank  or 
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other  "corporation,  to  be  enforced  by  tbe  as- 
signee, receiver,  or  other  officer  having  the 
legal  right  to  collect,  marshal,  and  distribute 
the  assets  of  such  failed"  bank  or  other  "cor- 
poration." We  think  there  can  be  no  doubt 
that,  under  the  terms  of  this  act,  the  right  to 
bring  suit  on  such  liability  was  conferred  on 
a  receiver,  where  one  was  appointed.  It  did 
not  change  the  fact  that  the  recovery  was 
for  the  benefit  of  depositors,  or  alter  the  ex- 
tent of  the  liability;  but,  instead  of  having 
numerous  suits  to  enforce  the  statutory  lia- 
bility which  might  exist  on  the  part  of  stock- 
holders, it  provided  for  collecting  apd  dis- 
bursing the  recovery  through  one  agency  of 
the  law. 

It  was  contended  that  the  act  of  1894  was 
changed  by  the  act  of  August  22,  1907  (Acts 
1907,  pp.  85-89;  QvU  Ck)de  1910,  {  2356), 
which  provides  for  the  bringing  of  suit  by 
the  receiver  therein  mentioned  against  stock- 
holders, in  case  of  an  insufficiency  of  assets 
to  pay  liabilities.  The  act  of  1907  created  a 
state  bank  bureau,  and  provided  for  the  ex- 
amination of  banks  and  for  the  institution  of 
proceedings  against  insolvent  banks  or  those 
which  may  become  liable  to  have  their  char- 
ters forfeited.  The  receiver  mentioned  in 
the  Code  section  last  cited  is  one  appointed 
under  such  proceedings  conunenced  by  the 
Attorney  General  and  under  order  of  the 
Governor.  In  such  a  proceeding  the  pro- 
vision as  to  suit  by  the  receiver  would  con- 
trol, if  there  be  any  confiict  between  it  and 
the  older  act,  though  both  are  embodied  in 
the  Code  of  1910,  which  was  adopted' as  a 
whole.  Staten  v.  State,  141  Ga.  — ,  80  S. 
E.  850.  But  the  case  under  which  these  re- 
ceivers were  appointed  did  not  arise  under 
the  act  of  1907,  but  was  commenced  before 
the  passage  of  that  act  by  an  equitable  peti- 
tion filed  under  authority  of  the  directors  of 
the  bank. 

[4]  4.  It  was  next  contended  that,  if  the 
act  of  1894  applied  to  the  statutory  liability 
of  the  stockholders  in  this  bank,  it  was  un- 
constitutional as  being  retroactive  and  im- 
pairing the  obligation  of  contracts.  In  Moore 
V.  Ripley,  106  Ga.  556,  32  S.  E.  647,  the  deci- 
sion substantially  disposes  of  this  contention, 
holding  that  the  provision  of  the  act  of  1894 
for  the  enforcement  of  the  liability  by  the 
receiver  was  remedial  in  its  character,  and 
not  unconstitutional  as  being  retroactive.  As 
already  mentioned,  the  extent  of  the  liabil- 
ity of  the  stockholders  was  in  no  way  chang- 
ed by  that  act,  but  only  the  method  of  col- 
lecting and  distributing  to  the  proper  par- 
ties the  amount  for  which  the  stockholders 
are  liable  in  accordance  with  equitable  meth- 
ods. It  is  a  mistake  to  argue  that  the  re- 
ceiver represents  only  the  interest  of  the 
bank.  His  appointment  affected  its  stock- 
holders and  he  acts  also  for  the  benefit  of 
creditors.  In  the  brief  of  counsel  for  the 
plaintiffs  in  error  was  embodied  a  request 
that,  if  the  case  above  cited  was  held  to  be 
controlling,  the  decision  therein  should  be  re- 
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viewed.  When  the  case  was  argued,  it  was 
announced  that  one  member  of  the  bench 
was  disqualified,  and,  under  our  statute  (Oiv- 
11  Code  1910,  {  6207),  there  could  be  in  the 
present  case  no  review  or  reversal  of  the  de- 
cision mentioned.  This  alone  would  answer 
the  request  But  we  do  not  wish  to  be  un- 
derstood as  intimating  that  the  decision  in 
Moore  v.  Ripley,  supra,  would  be  changed, 
if  the  entire  b^ch  took  part  in  the  consid- 
eration of  the  instant  case.  See,  also.  Wheat- 
ley  V.  Glover,  125  Ga.  710  (13,  14),  726,  54  S. 
E.  626.  If  such  a  statute  would  be  unconsti- 
tutional as  to  a  creditor  by  contract  made 
before  its  passage,  no  .such  creditor  is  except- 
ing, if  any  exists;  and  it  does  not  even 
appear  that  the  stockholders  before  us  were 
such  when  the  act  was  passed  (if  that  would 
make  any  difference),  or  that  any  contractual 
right  on  their  part  is  impaired.  See,  also,  on 
this  subject,  Henley  v.  Myers,  76  Kan.  723, 
98  Pac.  168,  173,  17  L.  R.  A.  (N.  S.)  779; 
Story  V.  Furman,  25  N.  Y.  214,  224. 

[6]  5.  It  was  further  urged  that,  if  the 
suit  could  be  brought  by  the  receivers  against 
the  stockholders  to  enforce  their  individual 
liability  under  the  charter,  it  was  prema- 
turely ordered  to  be  brought  It  was  urged 
that  the  liability  of  the  stockholders  was  not 
primary,  but  secondary  and  in  the  nature 
of  a  guaranty.  Prior  to  the  act  of  1893,  pro- 
viding for  the  incorporation  of  banks  (Civil 
Code  1910,  §{  2262,  2270),  the  Legislature 
had  not  declared  any  settled  policy  as  to 
the  liability  of  stockholders,  but  each  charter 
granted  by  that  body  fixed  the  liability  in 
the  particular  instance.  Reid  v.  De  Jernette, 
123  Ga.  787,  793,  51  S.  E.  770,  3  Ann.  Cas. 
1117.  This  charter  was  granted  prior  to 
that  act  and  not  under  it  In  Lane  v.  Mor- 
ris, 8  Ga.  468,  page  469,  the  provision  was 
that  the  property  of  stockholders  should  be 
pledged  and  held  bound  in  proportion  to  the 
amount  of  shares,  and  the  value  thereof,  that 
each  individual  or  company  might  hold  in 
the  bank,  "for  the  ultimate  redemption  of 
the  bills  or  notes  issued  by  said  bank,  in  the 
same  manner,  as  in  common  actions  of  debt, 
and  no  stockholders  shall  be  relieved  from 
such  liability  by  sale  of  his  stock,  until  he 
shall  have  caused  to  have  been  given  sixty 
days'  notice  in  some  public  gazette  of  this 
state."  It  was  held  that  all  stockholders 
who  had  transferred  their  stock  and  given 
notice  in  terms  of  the  act  were  exempt,  un- 
less the  failure  occurred  within  six  months 
thereafter;  but  that  all  other  stockholders 
were  liable  for  the  redemption  of  the  bills, 
whether  they  had  transferred  their  stock  or 
not  In  one  of  the  headnotes  it  was  said 
that  this  liability  was  '*not  primary  nor  to- 
tal, but  secondary  and  proportionable."  The 
action  was  brought  by  the  holder  of  certain 
bills  of  the  bank  against  a  stockholder,  to 
recover  of  the  latter  his  pro  rata  liability 
for  the  payment  of  such  bills.  It  was  alleged 
that  a  judgment  had  been  obtained  against 
the  assignee  of  the  bank,  and  a  return  of 


nulla  bona  had  been  made.  What  was  said 
in  the  opinion  must  be  taken  In  connection 
with  the  questions  raised.  The  act  of  1894, 
in  regard  to  the  collection  by  a  receiver,  had 
not  then  been  passed,  and  certain  expressions 
in  the  opinion  relied  on  in  the  argument  here 
were  not  used  in  relation  to  the  power  to 
pass  such  an  act,  but  in  reference  to  the 
contention  that,  upon  the  dissolution  of  the 
corporation,  debts  due  to  and  from  it  were 
extinguished,  and  that  under  the  law  as  it 
then  stood,  after  the  appointment  of  a  re- 
ceiver by  the  Legislature,  the  bill  holder 
could  not  maintain  his  action. 

Whether  the  statutory  liability  of  stock- 
holders is  held  to  be  primary  or  secondary 
depends  much  upon  the  language  of  the  par- 
ticular statute  under  consideration.  Where 
it  is  deemed  secondary,  it  is  not  that  of  mere 
guarantors  by  contract  3  Clark  ft  Mar. 
Priv.  Corp.  2523,  {  810,  and  dtationa.  Under 
the  peculiar  language  of  the  charter  before 
us,  there  is  no  little  force  in  the  argument 
that  the  liability  of  the  stockholders  as  to 
depositors  is  primary.  But  conceding,  for 
the  present  purpose,  that  the  liability  is  sec- 
ondary, it  is  not  neceej^ary  to  first  absolutely 
exhaust  the  assets  of  the  corporation,  legal 
and  equitable,  before  suing  stockholders  on 
such  liability,  where  the  necessity  for  re- 
sorting to  the  liability  of  stockholders  Is 
made  to  appear.  If  suits  based  on  this  char- 
acter of  liability  could  be  brought  by  depos- 
itors after  insolvency  and  the  appointment 
of  receivers,  no  suit  to  Judgment  against 
the  bank  and  return  of  nulla  bona  would  be 
necessary.  3  Clark  ft  Mar.  Priv.  Corp.  |  814, 
p.  2635.  Under  our  statute  the  individual 
liability  of  the  stockholder  may  be  enforced 
by  the  receiver  in  connection  with  adminis- 
tering the  estate.  At  most,  it  is  only  neces- 
sary that  the  assets  of  the  bank  are  insuffi- 
cient to  pay  aU  of  its  liabilities.  This  does 
not  mean  that  the  estate  must  be  fully  wound 
up  before  stockholders  are  sued;  nor  will 
a  suit  against  the  directors  for  breach  of 
duty,  brought  at  the  instance  of  stockhold- 
ers, delay  the  proceeding  to  enforce  the  lia- 
bility of  the  stockholders  for  the  benefit  of 
depositors.  The  presiding  judge  was  satis- 
fied that  there  were  not  enough  assets  to 
pay  all  creditors,  and  granted  an  order  that 
the  stockholders  should  be  sued.  If  stock- 
holders claimed  that  such  order  was  im- 
providently  granted,  and  should  be  revoked, 
the  burden  was  on  them  to  show  that  fact 
They  have  not  done  so. 

Even  in  a  case  of  ultimate  liability  of  a 
stockholder  of  a  bank  to  a  blllholder  it  was 
held  that  the  latter  did  not  have  to  wait 
until  aU  of  the  equitable  assets  of  the  bank, 
including  unpaid  capital  stock,  had  beei. 
called  in  and  exhausted;  but  that  a  judg- 
ment and  entry  of  nulla  bona  on  the  execu- 
tion was  sufficient  lliomton  v.  Lane,  11 
Ga.  510.  On  page  519  of  U  Ga.,  the  follow- 
ing .  was  quoted  approvingly :  "Better  that 
the  corporators  should  become  the  victims 
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of  their  own  disasters,  in  preference  to  th^ 
being  fatal  to  th^r  unfortunate  creditors." 

[6]  6.  It  was  further  contended  that,  in 
arriving  at  the  amount  for  which  suit  was 
directed  to  be  brought  against  each  stock- 
holder, in  proportion  to  the  number  of  shares 
of  his  stock,  the  presiding  Judge  included  the 
claims  of  holders  of  certificates  of  deposit,  as 
well  as  those  of  ordinary  depositors  subject 
to  check.  The  argument  was  that  certificates 
of  deposit  were  in  the  nature  of  promissory 
notes,  and  that  holders  of  them  were  really 
creditors  of  the  bank,  rather  than  depositors 
within  the  meaning  of  the  charter.  The  lan- 
guage of  the  charter  refers  in  general  terms 
to  depositors.  It  does  not  confine  the  liabil- 
ity of  stockholders  to  the  payment  of  depos^ 
itors  whose  claims  might  be  evidenced  by 
entries  in  passbooks,  or  exclude  those  whose 
claims  might  be  evidenced  by  certificatea 
Certificates  of  deposit  are  not  always  uni- 
form in  their  provisions,  and  the  special 
terms  contained  in  them  may  to  some  extent 
vary  their  effect  The  contention  with 
which  we  are  dealing  does  not  depend  upon 
the  terms  of  any  particular  form  of  certifi- 
cate, but  on  the  theory  that  certificate  hold- 
ers generally  are  not  depositors  within  the 
meaning  of  the  charter.  It  is  true  that 
holders  of  certificates  of  deposit  are  cred- 
itors of  a  bank  and  that  certificates  of  a  cer- 
tain form  have  been  declared  to  be  in  effect 
promissory  notes.  Lyn6h  v.  Ooldsmith,  64 
Ga.  42.  But  a  general  deposit  also  creates 
the  relation  of  debtor  and  creditor  between 
the  bank  and  the  depositor.  It  is  not  con- 
templated that  the  actual  money  deposited 
will  be  held  by  the  bank,  but  that  it  will  be 
used,  and  other  money  will  be  paid  when 
called  for  by  the  check  of  the  depositor. 
Ricks  V.  Broyles,  78  Ga.  610  (4),  3  S.  E.  772, 
6  Am.  St  Rep.  280.  Thus,  whether  a  gen- 
eral deposit  be  evidenced  by  an  entry  in  a 
passbook,  or  by  a  deposit  slip,  or  by  a  certifi- 
cate, the  legal  relation  between  the  parties 
is  that  of  debtor  and  creditor.  The  expres- 
sion "certificate  of  deposit*'  in  itself  imports 
that  it  is  based  upon  a  deposit,  and  the  issu- 
ance of  such  a  certificate  does  not  exclude 
the  holder  from  falling  within  the  general 
descriptive  word  "depositors"  for  whose  bene- 
fit the  additional  liability  was  created  by 
the  charter.  In  Tiffany  on  Banks  &  Bank- 
ing, 75,  it  is  said:  "Ordinarily  a  depositor 
receives  from  the  bank  no  evidence  of  his  de- 
posit escept  the  entry  of  the  amount  in  his 
passbook.  In  such  case  the  bank  undertakes 
to  honor  his  checks  or  other  orders  to  the  ex- 
tent of  the  deposit  Sometimes,  however, 
when  a  checking  account  as  to  a  deposit  Is 
not  contemplated,  the  bank  issues  a  certifi- 
cate of  deposit  A  deposit  so  made  has  the 
character  of  a  general  deposit,  in  so  far  as 
it  creates  simply  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  depositor." 
See,  also,  page  80;  1  Morse  on  Banks  (4th 
Ed.)  §f  297,  301.  The  presiding  Judge  did 
not  err  in  treating  the  holders  of  certificates 


of  deposit  as  depositors  within  the  meaning 
of  the  charter. 

[7]  7.  It  was  still  further  urged  that  ^ 
estimating  the  amount  for  which  suit  should 
be  brought  against  the  stockholders^  the 
court  took  into  consideration  interest  on  the 
claims  of  "depositors  proper,"  and  that  ''no 
interest  is  chargeable  on  the  claims  of  de- 
positors (proper)  because  the  assets  have 
been  in  the  custody  of  the  law,  and  the  said 
claims  are  unliquidated  demands."  The 
question  of  interest  in  cases  of  insolvency  of 
a  corporation  has  given  rise  to  many  and 
sometimes  conflicting  decisions.  Most  of 
them  may  be  classified  under  a  few  general 
heads  as  to  the  points  involved:  (1)  The  right 
of  creditors  to  recover  interest  against  the 
corporation.  (2)  Where  there  is  a  forfeiture 
of  the  charter  or  the  entire  assets  are  seized 
by  the  court  and  held  by  its  receiver  for  pay- 
ment of  debts,  and  they  are  insufficient  to 
pay  all  creditors,  shall  interest  be  allowed 
out  of  the  fund?  (3)  The  right  to  recover 
interest  as  against  stockholders  on  their  stat- 
utory liability  for  the  debts  of  the  corpora- 
tion. (4)  Whether  Interest  on  the  amount 
for  which  the  stockholder  is  liable  can  be 
recovered,  even  though  it  may  increase  the 
recovery  beyond  the  amount  specified  in  the 
statute.  (5)  The  rate  of  interest  if  interest 
Is  allowable.  (6)  Exceptional  cases  arising 
from  special  provisions  of  the  charter  or  law 
declaring  the  liability  or  from  the  nature  of 
the  debts  of  the  corporation  for  which  the 
stockholder  is  liable.  A  careful  considera- 
tion of  the  exact  point  and  the  parties  involv- 
ed will  tend  to  prevent  confusion.  It  is  not 
necessary  for  the  purposes  of  the  present 
case  to  enter  into  a  discussion  of  all  these 
questions  or  of  the  many  cases  dealing  with 
them.  It  may  be  said  that  if  a  debtor  cor- 
poration is  insolvent,  this  alone  furnishes 
no  reason  why,  as  between  the  corporation 
and  its  creditor,  the  claim  of  the  latter 
should  be  diminished;  if  the  claim  of  the 
creditor  is  one  which  bears  interest  the  fail- 
ure of  the  debtor  to  pay  the  debt  does  not 
lessen  its  obligation  or  free  it  from  liability 
for  interest  When  the  corporation  has  fail- 
ed and  its  assets  have  been  taken  by  a  court, 
through  its  receiver,  for  the  payment  of 
debts,  and  there  is  not  enough  to  pay  all 
creditors,  it  has  been  held  in  a  number  of 
cases  that  interest  will  not  be  computed  on 
claims  so  as  to  work  inequality  or  injustice 
in  the  distribution  of  the  fund  among  cred- 
itors, for  the  common  benefit  of  all  of  whom 
the  assets  or  fund  are  being  administered 
In  People  v.  American  Loan  and  Trust  Co., 
172  N.  Y.  371,  65  N.  B.  200,  Vann,  J.,  said: 
"Interest  should  not  run  In  favor  of  one 
creditor  at  the  expense  of  another,  while  the 
law,  acting  for  all,  is  administering  the  as- 
sets. If  the  assets  are  sufficient  to  pay  all, 
including  interest,  it  must  be  paid;  for  as 
against  the  corporation  itself  interest  should 
be  allowed  before  the  return  of  any  surplus 
1  to  the  stockholders."    This  clearly  states  the 
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lUfference  between  the  relation  to  each  other 
of  creditors  all  looking  to  an  Insufficient 
fund,  and  between  the  creditor  and  the  debt- 
or. In  the  present  case  we  are  not  called  up- 
on to  decide  whether  the  rule  of  stopping  in- 
terest where  payment  is  claimed  from  the 
fund,  even  though  the  debts  are  of  different 
dignity,  will  be  adopted  in  this  state.  Where 
the  statute  makes  stockholders  liable  for  the 
contracts,  debts,  or  engagements  of-  the  cor- 
poration, or  for  those  held  by  a  certain  class, 
like  depositors  in  a  bank,  to  a  certain  limit, 
up  to  such  limit  interest  on  such  debts  may 
be  recovered  as  well  against  the  stockholders 
as  against  the  corporation.  Within  the  stat- 
utory limitation,  the  stockholder  is  bound 
for  the  whole  debt,  not  for  a  part  of  it.  This 
rests  on  a  different  basis  from  the  matter  of 
equitable  distribution  of  a  fund  too  small  to 
pay  alL  Richmond  v.  Irons,  121  U,  S.  27,  7 
Sup.  Ct  788,  30  L.  Bd.  864 ;  In  re  Warren, 
52  Mich.  557.  18  N.  W.  356;  Wells  Fargo  Co. 
V.  Enright,  127  Cal.  669,  60  Pac.  439,  49  L. 
R.  A.'  647 ;  Jones  on  Insolvent  ft  Falling  Ck>rp. 
f  329. 

In  this  state  the  entire  subject  has  not 
been  very  fully  discussed,  though  there  have 
been  several  cases  involvlcg  the  recovery 
of  interest  In  Lane  v.  Morris,  10  6a.  162, 
where  the  statutory  liability  of  stockholders 
was  for  the  ultimate  payment  of  bank  bills, 
it  was  held  that  Interest  was  recoverable 
on  the  amount  of  the  bills,  but  only  from  the 
time  of  demand  upon  the  stockholder  for 
payment,  owing  to  the  nature  and  purpose  of 
a  bank  bill.  The  commencement  of  suit  was 
treated  as  the  equivalent  of  a  demand.  The 
rule  as  to  not  allowing  Interest  in  favor  of 
one  party  entitled  to  share  in  an  insufficient 
fund,  to  the  detriment  of  another,  seems  to  be 
recognized  in  Johnson  v.  Moon,  82  Ga.  247, 
10  S.  B.  193.  In  Sparks  v.  Lowndes  County, 
98  Ga.  284,  25  8.  E.  426,  it  was  held  that  ex- 
ecutions for  taxes  accruing  during  the  time 
when  a  railroad  was  operated  by  a  receiver 
bore  interest.  This  was  based  on  the  ground 
that  the  tax  was  levied  by  the  sovereign  pow- 
er, and  the  statute  provided  for  interest  on 
tax  executions.  It  was  also  said  that  the 
road  was  operated  by  a  receiver  and  pro- 
duced an  income  sufficient  to  pay  the  taxes. 
In  Wheatley  v.  Glover,  supra,  the  interest  re- 
ferred to  was  not  on  claims  furnishing  the 
measure  of  the  liability  of  the  stockholders, 
but  interest  on  the  amount  of  such  liability 
from  the  date  of  suit  for  it  In  Central  Bank 
&  Trust  Corporation  v.  State,  139  Ga.  54,  76 
S.  E.  587,  it  was  held  that  where  a  state  de- 
pository made  a  contract  with  the  state 
whereby  it  agreed  to  pay  a  certain  rate  of  in- 
terest on  daily  balances  on  deposits  by  the 
state,  and  the  bank  subsequently  became  in- 
solvent and  a  receiver  was  appointed,  the 
state  was  entitled  to  have  paid  to  it  by  the 
receiver  the  principal  sum  due  and  interest 
at  the  contract  rate  to  the  date  of  the  ap- 
pointment of  the  receiver,  and  7  per  cent 


(the  legal  rate)  thereafter.  There  was  no 
discussion  as  to  whether  the  state,  as  a  con- 
tracting party,  was  entitled  to  interest  from 
the  fund  to  the  injury  of  other  creditors,  or 
whether  the  priority  ot  the  state's  status  as 
a  creditor  affected  the  right  to  get  Interest 
As  to  the  change  in  the  rate,  it  seems  that 
the  appointment  of  the  receiver,  terminating 
the  system  of  daily  balances  applicable  to  a 
going  concern,  was  treated  as  also  ending 
the  contract  rate  of  interest  and  fixing  the 
status  of  the  dalm  as  one  due  and  bearing 
the  legal  rate  of  Interest  Five  justices  pre- 
sided in  that  case ;  the  present  writer  being 
disqualified.  Two  dissented  as  to  the  rate 
of  Interest  allowed. 

From  what  has  been  said  it  follows  that 
interest  on  deposits  was  a  proper  element  in 
fixing  the  amount  for  which  the  stockholders 
could  be  sued.  No  special  question  as  to  the 
rate  on  amount  of  interest  due  on  such  de> 
posits  evidenced  by  books  or  certificates  Is 
now  for  determination.  There  was  no  error 
in  declining  to  revoke  the  order  authorizing 
the  receivers  to  bring  suit  against  the  stock- 
holders, or  in  refusing  to  dismiss  that  suit 

[8]  &  It  was  argued  that  the  stockholders 
were  not  liable  for  the  fees  of  attorneys  for 
bringing  the  suit  against  them.  But  the  ques- 
tion of  taxing  the  fees  was  reserved  for  fu- 
ture determination.  There  are  some  general 
allegations  as  to  previous  payments  of  large 
fees  to  attorneys,  and  the  impropriety  of  tax- 
ing the  general  funds  with  the  payment  of 
the  present  fees.  They  have  not  been  taxed 
yet;  and  we  are  not  prepared  to  hold  that  It 
is  made  to  appear  from  the  record  before  ua 
that  the  court  erred  in  fixing  the  amount  ot 
the  fees  for  this  suit,  reserving  the  question 
of  where  to  tax  them. 

[9]  9.  The  plaintiffs  in  error  prayed  for 
the  revocation  of  the  order  allowing  the  re- 
ceiver to  compromise  or  settle  with  stock- 
holders who  might  be  willing  to  do  so  at  a 
spedfled  amount  A  court  exercising  equita- 
ble jurisdiction  can  authorize  a  compromise 
by  a  receiver  of  bad  or  doubtful  claims 
against  others,  where  it  is  for  the  Interest  of 
the  estate.  34  Cyc.  267  (11);  McGr^or  v. 
Third  NaUonal  Bank,  124  Ga.  557  (4),  53  S. 
B.  93.  In  view  of  the  earnest  denial  by  the 
plaintiffs  in  error  that  there  is  any  liability 
on  the  part  of  the  stockholders,  and  their 
assertion  that,  if  there  is  any  liability,  it  is 
for  less  than  is  claimed,  and  of  the.  vigorous 
contest  which  they  are  making  on  this  sub- 
ject, they  are  hardly  in  a  position  to  say  that 
the  liability  is  clear  and  not  doubtful.  Un- 
der the  terms  of  the  charter  a  settlement 
with  one  stockholder  would  not  increase  the 
liability  of  another.  The  only  parties  com- 
plaining who  claim  to  stand  as  depositors  are 
representatives  of  a  deceased  person  who  was 
a  stockholder  and  also  a  depositor.  They 
joined  in  denying  liability  on  the  part  of 
stockholders  to  suit  by  the  receiver.  More> 
over,  there  are  many  stockholders^  Boxue  al- 
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leged  to  be  insolyent,  and  some  appearing  in 
the  salt  filed  by  the  receivers  to  be  nonresl- 
denta.  Other  contingencies  were  also  alleged 
by  the  receivers.  The  time  allowed  for  set- 
tlements to  be  made  was  short,  and  was  ap* 
parently  fixed  so  as  to  probably  save  litiga- 
tion. A  court  should  not  in  effect  give  away 
assets  or  solvent  and  valid  claims  necessary 
for  the  discharge  of  the  debta  But  we  can- 
not say  that  such  is  the  case  here.  Nor  can 
It  be  declared  that  it  was  made  to  appear 
that  the  presiding  Judge  abused  his  discietion 
or  erred  in  declining  to  revoke  the  order  au- 
thorizing settlements. 

In  the  first  case,  Judgment  affirmed.  In 
the  second  case,  writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent, and  EVANS,  P.  J.,  disqualified. 


(13  Qa.  App.  S26) 

JOHN  CHUKCH  CO.  v.  /ETNA   INDEMNI- 
TY   CO.    -^TNA    INDKMNITT    CO.   v. 
JOHN  CHURCH  CO.    (Nos.  1827, 182a) 

(Court  of  Appeals  of  Georgia.) 
(Syllahut  5y  th€  Court.) 

1.    InSUEANCE    (I    2*)— PiNCIPAL   AND    SUBBTT 


1,  6*)— "Fidelity  Insurance'*— "Con 
TRACT  OF   Suretyship"  —   Dtrtinguishkd 
FROM  "Guaranty" — "Surety.** 

A  surety  is  one  who  becomes  responsible 
for  the  debt,  default,  or  miscarriage  of  another ; 
the  principal  remaioing  bound  therefor.  A  con- 
tract of  suretyship  differs  from  a  guaranty  in 
that  the  consideration  of  the  latter  is  a  benefit 
flowing  to  the  guarantor.  Civ.  Code  1910,  I 
3538.  By  a  contract  of  fidelity  insurance,  a 
fidelity  insurance  company  Insures  against  loss 
caused  by  the  default,  neglect,  or  disnonesty  of 
a  trustee,  officer,  agent,  or  other  employ^,  or 
such  other  person  as  may  be  required  to  give 
bond,  or  guarantees  the  performance  of  such 
bonds,  as  individuals  do  who  sign  the  bonds  of 
such  persons  as  sureties.  Civ.  Code  1910,  $ 
2550. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1%;  Dec.  Dig.  «  2;*  PrindDal 
and  Surety,  Cent  Dig.  §{  1,  6;  Dec  Dig.  §§  1, 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  p.  1634:  vol.  4,  pp.  3179-3186;  voL  8, 
p.  7676 ;   voL  8,  pp.  6809-6811,  7810-7811.] 

2.  Insurance  (f  146* ;  {  5081^;  New,  voL  4 
Key-No.  Series)— Fidklity  Insurance  Poi«- 
icy—Construction, 

In  an  action  based  upon  a  contract,  the 
rights  of  both  parties  are  to  be  determined  by 
the  contract,  and  the  contract  is  to  be  so  con- 
strued as  to  give  effect  to  the  manifest  inten<> 
tion  of  the  parties.  Even  though  the  contract 
in  the  pvesent  case  be  held  to  be  one  of  fidelity 
insurance,  still  the  rule  that  of  two  construe* 
tions  the  one  favorable  to  the  insured  must  be 
adopted  cannot  be  availed  of  to  refine  away  the 
terms  of  a  contract  expressed  with  sufficient 
deamess  to  convey  the  plain  meaning  of  the 
parties.  While  the  general  purpose  of  a  con* 
tract  of  fidelity  insurance  is  full  indemnity, 
the  contract  here  involved  plainly  is  confined 
to  the  faithfulness  of  the  principal  in  the  bond 
in  his  discharge  of  a  certain  defined  duty, 
without  regard  to  the  period  of  time  necessary 
for  its  performance.  The  amount  of  liability  is 
equally   plainly  limited.     Furthermore,  the  re- 


oeipts  for  premiums  clearly  evidence  that  the 
premium  was  accepted  merely  as  payment  for  a 
continuance  of  the  same  limited  liability,  and 
not  as  compensation  for  a  yearly  cumulative 
liability  of  a  like  amount. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §1  292,  294-298 ;   Dec  Dig.  §  146.*] 

3.  Insurance  (§  145*)— Fideutt  Insubanob 
Policy— Effect  of  Receipts. 

When  a  bond  guaranteeing  the  fidelity  of 
an  employ^  as  to  a  specific  duty,  and  not  iiah 
sued  for  a  definite  term,  is  renewed  hy  the  pay- 
ment of  a  premium  to  "continue  in  force"  the 
contract,  there  is  still  only  one  contract  and 
one  penalty,  and  receipts  for  premiums  in  re- 
newal serve  only  to  extend  to  a  new  period  of 
time  the  indemnity  provide  by  the  original 
bond. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S|  276-291 ;    Dec.  Dig^  |  145.*] 

4.  Pleading    (§    218*)— Demurrer— Refusal 
to   Amend— Dismissal. 

Inasmuch  as  the  plaintiff  refused  to  amend 
as  required  by  the  judgment  on  the  demurrer, 
the  court  did  not  err  in  dismissing  the  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  §§  549-566 ;   Dec  Dig.  jj  218.*] 

Error  from  City  Court  of  Savannali;  Davis 
Freeman,  Judge. 

Action  by  the  John  Church  Company 
against  the  ^tna  Indemnity  Company.  From 
a  Judgment  of  dismissal,  plaintiff  brings  er- 
ror, and  defendant  files  a  cross-bill  of  excep- 
tions. Affirmed  on  main  bill,  and  cross-bill 
dismissed. 

Wni.  B.  Stephens  and  Adams  &  Adams,  all 
of  Savannah,  for  plaintiff  in  error.  Dodd  & 
Dodd,  of  Atlanta,  Osborne  &  Lawrence,  of 
Savannah,  and  Alex.  Akerman,  of  Macon,  for 
defendant  in  error. 

RUSSEIA  J.  The  John  Church  Company 
filed  a  petition  against  the  J^tna  Indemnity 
Company  to  recover  $7,785.55,  alleged  to 
be  the  liability  of  the  defendant  company 
upon  one  bond  and  two  renewals  thereof. 
It  alleged  that  the  liability  assumed  by  the 
^tna  Indemnity  Company  on  the  original 
bond  was  $3,000,  and  that  this  liability  was 
for  any  moneys  misappropriated  by  J.  P. 
Holmes  during  the  period  covered  by  the 
original  bond,  to  wit,  from  September  24, 
1904,  to  September  24,  1905,  and  that  the 
indemnity  company  assumed  a  like  liability 
for  any  misappropriations  by  Holmes  upon 
the  two  renewals  of  the  original  bond;  one 
extending  from  September  24,  1905,  to  Sep- 
tember 24,  1906,  and  the  other  from  Septem- 
ber 24,  1906,  to  September  24,  1907.  The 
bond  itself  was  as  follows:  "Know  all  men 
by  these  presents  that  we,  J.  P.  Holmes,  as 
principal  and  the  ^Etna  Indemnity  Company 
of  Hartford,  Conn.,  surety,  are  held  and 
firmly  bound  unto  the  John  Church  Company 
in  the  sum  of  three  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to 
the  said  John  Church  Company  of  Cincin- 
nati, Ohio,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs, 
executors,    and   administrators.   Jointly   and 


^For  other  cases  see  same  topic  and  section  NX7MBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key-No*  Series  tt  Rep'r  Indexes 
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severally,  by  these  presents.  Signed  and 
sealed  this  24th  day  of  September,  A.  D. 
1904.  The  condition  of  this  obligation  is 
such  that  whereas,  the  above-named  J.  P. 
Holmes  was,  on  the  11th  day  of  August,  A. 
D.  1904,  appointed  trustee  in  a  case  of  bank- 
ruptcy in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Georgia, 
wherein  McArthur  Sons  Company,  a  corpora- 
tion, was  bankrupt;  and  whereas,  the  said 
J.  P.  Holmes  has  entered  into  a  contract 
with  the  above-named  John  Church  Com- 
pany, under  a  decree  of  the  United  States 
court,  to  collect  deferred  payments  on  cer- 
tain collateral  owned  and  controlled  by  the 
said  John  Church  Company:  Now,  therefore, 
if  the  said  jr  P.  Holmes,  trustee  as  aforesaid, 
shall  faithfully  and  truly  account  for  all 
the  moneys  and  assets  which  shall  come  into 
his  hands  and  possession  on  the  collection 
of  the  deferred  payments  on  said  contracts 
referred  to  in  the  said  decree  in  the  United 
States  court,  dated  September  19,  1904,  and 
shall  faithfully  perform  his  duties  in  regard 
to  the  collection  of  said  collateral,  then  this 
obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  The  two  receipts  are 
identical  except  as  to  date,  and  as  to  the 
particular  term  for  which  the  bond  is  said 
to  be  renewed  or  continued  in  force;  one 
receipt  being  dated  September  22,  1905,  and 
the  other  September  24,  1906.  The  language 
employed  In  these  receipts  is  as  follows:  "Re- 
ceived of  J.  P.  Holmes,  trustee,  thirty  dol- 
lars ($30),  being  renewal  premium  on  the 
bond  in  the  Mtna.  Indemnity  Company,  for 
the  amount  of  three  thousand  dollars  ($3,- 
000),  bonding  him  to  the  John  Church  Com- 
pany of  Cincinnati,  Ohio,  as  trustee  in  bank- 
ruptcy of  McArthur  &  Sons  Co.,  bankrupts; 
said  bond  being  hereby  renewed  and  contin- 
ued in  force  for  the  term  of  one  year,  to  wit, 
from  September  24,  1905,  to  September  24, 
1906." 

The  controlling  issue  between  the  plaintiff 
and  the  defendant  is  whether  the  indemnity 
company,  under  the  allegations  of  the  petition 
and  the  exhibits  attached  thereto,  is  liable 
for  the  sum  of  $7,785.55,  and  Interest  there- 
on, or  only  liable  to  the  extent  of  $3,000.  We 
think  the  lower  court  correctly  held  that  the 
liability  of  the  defendant  company  is  lim- 
ited, by  the  terms  of  the  contract  upon  which 
the  plaintiff  predicates  its  action,  to  an 
amount  not  to  exceed  $3,000.  The  petition 
alleges  that  the  contract  was  entered  Into 
in  pursuance  of  a  decree  granted  in  the  Dis- 
trict Court  of  the  United  States  for  the 
Eastern  Division  of  the  Southern  District 
of  Georgia,  adjudging  that  certain  properties, 
contracts,  hnd  notes,  amounting  to  the  prin- 
cipal sum  of  $30,645.59,  were  lawfully  held 
by  the  John  Church  ciompany,  as  security 
for  the  indebtedness  due  them  by  McArthur 
&  Sons  Company,  bankrupt,  and  directing 
J.  P.  Holmes,  as  trustee  of  the  said  bankrupt 
estate,  to  collect  such  sums  as  were  due,  and 
as  became  due,  and  that  90  per  cent  of  the 


collections  be  paid  over  we^Iy,  as  collected, 
to  counsel  for  the  John  Church  Company. 
For  the  protection  of  the  John  Church  Com- 
pany, Holmes,  as  trustee,  was  by  the  decree 
required  to  furnish  bond,  with  good  and  suffi- 
cient security,  payable  to  the  John  Church 
Company,  in  the  sum  of  $3,000,  conditioned 
for  the  f&ithful  performance  of  all  his  duties 
under  the  decree,  and  to  properly  account 
for  all  moneys  collected,  as  and  when  there- 
in provided.  The  plaintiff's  theory,  as  con- 
tended for  by  its  counsel,  is  that  the  original 
bond  was  made  for  the  purpose  of  indemnify- 
ing it  only  for  the  year  beginning  September 
24,  1904,  and  that  the  two  receipts  renewed 
the  obligation  for  a  like  amount  from  Sep- 
tember, 1905,  to  September,  1906,  and  from 
September,  1906,  to  September,  1907;  and 
much  stress  is  laid  by  learned  counsel  upon 
the  use  of  the  word  ''renewal"  in  the  re- 
ceipt signed  by  the  agents  of  the  indemnity 
company.  We  can  very  well  agree  to  the 
definitions  of  the  words  "renew"  and  "re- 
newal," as  given  by  the  authoritieB  cited  by 
learned  counsel  in  his  brief  in  the  present 
case;  but  the  use  of  the  words  "and  con- 
tinued in  force,"  which  immediately  follow 
the  word  "renewed"  in  the  receipts  upon 
which  the  plaintiff  relies,  is  of  more  than 
ordinary  significance.  Another  fact  of  some 
significance  is  that,  although  Holmes  is  the 
principal  in  the  bond,  he  is  not  Joined  in  the 
suit.  If  the  renewal  receipts  Increased  the 
amount  of  the  Indemnity  company's  liability, 
instead  of  merely  extending  the  time  for 
which  that  liability  was  to  continue,  then  it 
would  seem  that  Holmes  should  be  joined  in 
the  suit  with  the  indemnity  company,  for 
the  reason  that  the  liability  of  the  indenmlty 
company,  as  surety  upon  the  bond,  could  not 
be  greater  than  that  of  the  principal.  Holmes; 
and  yet,  should  we  construe  the  renewal  re- 
ceipts as  equivalent  to  the  execution  of  a 
new  bond.  Holmes  has  not  obligated  himself 
in  any  way  other  than  by  signing  the  orig- 
inal bond.  Certainly  he  could  not  be  sued 
upon  the  receipts  for  the  premium,  and  it 
would  seem  that,  if  he  cannot  be  sued,  the 
indemnity  company  cannot  be  sued. 

The  plaintiff  alleged  that  the  defendant 
was  liable  to  it  for  $2,864.75  upon  the  bond, 
$3,000  upon  the  first  premium  receipt,  and 
$1,920.80  upon  the  second  premium  receipt, 
making  the  total  of  $7,785.55,  as  aforesaid. 
The  defendant,  in  its  demurrer,  challenged 
the  petition  on  the  grounds,  among  others, 
that  the  action  was  upon  a  bond  by  the  terms 
of  which  the  defendant's  liability  was  limit- 
ed to  $3,000,  while  the  plaintiff  sought  a  re- 
covery of  more  than  twice  that  amount  The 
demurrer  further  challenged  the  right  of  the 
plaintiff  to  recover  $500  expenses,  alleged  to 
have  been  incurred  by  plaintiff  in  auditing 
the  accounts  of  Holmes.  The  court  sustain- 
ed these  grounds  of  the  demurrer,  and  ruled 
that  the  case  might  proceed  for  the  amount 
of  $3,000,  and  ordered  that  the  allegations  as 
to  the  claim  of  $500  for  expenses  Incurred  be 
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stricken.  The  court  also  restricted  all  state-, 
ments  as  to  the  renewal  receipts  to  the  mere 
point  of  payment  of  the  cost  of  the  bond, 
and  directed  that  the  petition  be  recast  by 
amendment  so  as  to  conform  to  the  court's 
opinion.  The  plaintiff  in  open  court  refused 
to  make  the  required  amendments,  and  the 
court  thereupon  dismissed  the  case.  The 
plaintiff  has  abandoned  its  exception  to  the 
judgment  upon  the  item  $500,  and  this  is 
out  of  the  case;  but  it  is  still  insisted  on 
the  part  of  the  plaintiff  that  the  bond  and 
the  two  receipts  were  each  a  separate  con- 
tract of  fidelity  insurance,  each  instrument 
insuring  for  one  year's  time  and  limited  in 
liability  to  the  period  of  one  year  from  its 
date,  and  that  the  bond  was  not  a  contract  of 
suretyship,  binding  during  Holmes'  Incum- 
bency in  office,  but  was  a  contract  of  fidelity 
insurance,  each  receipt  for  premiums  con- 
stituting an  additional  contract  of  Insurance 
for  one  year. 

The  defendant  contends  that  its  contract 
was  one  of  suretyship,  whereby  it  bound  it- 
self in  the  sum  of  $3,000  for  the  faithful  ac- 
counting by  Holmes  for  all  moneys  and  as- 
sets which  had  come  into  his  hands  by  virtue 
of  the  said  decree;  that  the  bond  was  made 
in  pursuance  of  the  decree,  which  required  a 
bond  for  $3,000,  and  did  not  require  insurance ; 
and  that  it  did  not  require  Holmes  to  give 
security  for  a  greater  sum  than  $3,000,  nor 
authorize  him  to  give  a  bond  limited  to  one 
year  or  other  limited  time,  but  required  him 
to  glye  bond  for  the  performance  of  hia  trust 
during  the  continuance  of  his  trust 

[1,  2]  The  liability  of  the  defendant  indem- 
nity company  (as  the  liability  of  any  other 
defendant)  is  to  be  determined  and  measured 
by  the  terms  of  the  contract  There  Is,  of 
course,  a  well-recognized  difference  between  a 
contract  of  suretyship,  under  section  3538  of 
the  Civil  Code,  and  one  of  fidelity  insurance, 
as  defined  in  section  2550 ;  but  we  do  not  ap- 
prehend that  the  distinction  la  of  any  great 
importance  in  the  determination  of  the  pres- 
ent case.  It  is  not  necessary  to  hold  wheth- 
er the  contract  in  the  present  instance  is  one 
of  suretyship  or  of  fidelity  insurance.  It 
possesses  some  features  of  both.  In  con- 
struing a  contract,  the  court  should  seek  to 
effectuate  the  intention  of  the  parties  mak- 
ing It,  and  should  ascertain  that  intentlbn 
from  the  language  employed  In  the  instru- 
ment itself.  It  seems  perfectly  plain  to  us, 
from  a  reading  of  the  contract  in  the  present 
case,  and  also  from  the  decree  under  which 
the  contract  was  procured,  that  the  obliga- 
tion of  the  defendant  was  to  secure  the 
John  Church  Company  against  any  loss  at 
the  hands  of  Holmes  which  did  not  exceed 
$3,000,  charging  for  this  service  the  sum  of 
$30  per  annum  during  the  continuance  of  the 
suretyship.  "Fidelity  insurance,"  as  the  term 
is  usually  employed,  is  a  contract  whereby 
one,  for  a  consideration,  agrees  to  indemnify 
another  against  loss  arising  from  the  want 
of  honesty,  integrity,  or  fidelity  of  employ^ 


or  others  holding  positions  of  trust  While 
the  agreement,  in  form,  may  resemble  a  con- 
tract of  suretyship,  it  is,  in  substance  and 
effect,  a  contract  of  insurance,  and  the  gener- 
al principles  governing  the  older  forms  of  in- 
surance, such  as  fire,  life,  and  marine,  are  ap- 
plicable to  this  more  modem  form  of  insur- 
ance. People  V.  Fidelity  &  Casualty  Co.,  153 
III.  25,  38  N.  B.  752,  26  L.  R.  A.  295 ;  Peo- 
ple V.  Rose,  174  111.  310,  51  N.  E.  246,  44  L. 
R.  A.  124 ;  Guarantee  Company  v.  Mechanics' 
Savings  Bank,  80  Fed.  766,  772,  26  C.  C.  A. 
146. 

Viewed  as  insurance  contracts,  the  con- 
tracts of  an  organization  writing  fidelity  in- 
surance are  to  be  governed  by  the  rules  ap- 
plicable to  insurance  companies,  and,  when 
the  contract  is  fairly  susceptible  of  two  con- 
structions—one favorable  and  the  other  un- 
favorable to  the  Indemnity  company — the  lat- 
ter is  to  be  adopted.  It  is  a  familiar  rule 
that  ambiguities  are* to  be  construed  most 
strongly  against  the  Insurer.  Arnold  v.  Em- 
pire Life  Insurance  Co.«  3  Ga.  App.  685,  60 
S.  E.  470;  Champion  Ice,  etc,  Co.  v.  Ameri- 
can Bonding  Co.,  115  Ky.  863,  75  S.  W.  197, 
103  Am.  St  Rep.  356;  American  Surety  Co. 
V.  Pauly,  170  U.  S.  133,  144,  18  Sup.  Ot  552, 
42  L.  Ed.  977;  Vorse  v,  Jersey  Plate  Glass 
Insurance  Co.,  119  Iowa,  555,  93  N.  W.  569, 
60  L.  R.  A.  838,  97  Am.  St  Rep.  330;  Wert- 
helmer-Swarts  Shoe  Co.  v.  U.  S.  Casualty 
Co.,  172  Mo.  135,  72  S.  W.  635,  61  L.  R.  A. 
766,  95  Am.  St  Rep.  500.  However,  we  do 
not  see  any  ambiguity  in  the  present  con- 
tract, and,  as  was  said  by  Mr.  Justice  Jack- 
son in  Guarantee  Co.  v.  Mechanics'  Savings 
Bank,  183  U.  S.  419,  22  Sup.  Ct  124,  46  L. 
Ed.  253,  this  rule  cannot  be  used  to  refine 
away  terms  of  a  contract  expressed  with  suf- 
ficient clearness  to  convey  the  plain  meaning 
of  the  parties,  and  in  compliance  with  re- 
quirements which  made  dear  the  conditions 
intended  to  be  imposed,  as  did  the  decree  in 
the  present  case. 

[3]  The  real  question  in  the  present  case 
is  not  whether  the  contract  is  one  of  fidelity 
insurance  or  an  ordinary  contract  of  surety- 
ship, but  rather  whether  the  renewal  receipts 
had  the  effect  of  continuing  from  year  to 
year  as  long  as  premiums  were  paid  the  fix- 
ed liability  on  the  bond,  or  of  distinct  under- 
takings adding  new  and  distinct  liability 
year  by  year  for  any  shortage  of  Holmes.  In 
other  words,  did  the  parties  by  the  contract 
intend  that  the' defendant  should  assume  any 
greater  liability  than  $3,000,  and  was  the 
payment  of  the  premium  anything  more  than 
a  charge  proportionate  to  the  length  of  time 
that  the  liability  of  the  indemnity  company 
might  continue?  Practically  the  identical 
question  now  before  us  was  decided  by  the 
Supreme  Court  of  Tennessee  in  First  Nation- 
al Bank  v.  Fidelity  &  Guaranty  Company, 
110  Tenn.  10,  75  S.  W.  1076,  100  Am.  St  Rep. 
765.  The  Fidelity  &  Guaranty  Company  in 
that  case  gave  a  bond  in  the  sum  of  $7,000, 
agreeing  to  indemnify  the  bank  against  all 
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or  any  peconlaty  loss  occasioned  by  fraud  or 
dishonesty  of  one  W.  W.  Lea,  a  bookkeepWf 
occurring  during  the  continuance  of  the  bond, 
or  of  any  renewal  thereof,  and  discovered  dur- 
ing such  continuance  or  renewal,  or  at  any 
time  thereafter.  The  bond  was  dated  May  1, 
1898,  and  was  renewed  on  May  4,  18d9,  from 
May  1,  18d9,  to  May  1,  1000.  The  Court  of 
Chancery  Appeals  found  that  from  May  1, 
1888,  to  May  1,  1899,  the  complaining  bank 
sustained  pecuniary  loss  of  $7,217.50,  occa- 
sioned by  the  dishonesty  of  the  said  W.  W. 
Lea,  and  that  during  the  currency  of  the  re- 
newal bond,  from  May  1,  1899,  to  .May  1, 
1900,  the  bank  sustained  pecuniary  loss  of 
$13,157.20.  The  Court  of  Chancery  Appeals 
held  (as  the  plalntlll  In  error  Insists  should 
be  held  in  the  present  case),  tiiat  the  original 
bond  and  the  renewal  certificates  were  sepa- 
rate and  Independent  contracts,  covering  dif- 
ferent periods  of  time,  that  under  the  origi- 
nal bond  the  compan^  was  liable  only  for 
default  occurring  between  May  1,  1898,  and 
May  1,  1899,  and  under  the  last  bond  for 
default  occurring  between  May  1,  1899,  and 
May  1,  1900;  and  the  court  accordingly  pro- 
nounced a  decree  for  the  complainants  for 
$14,000.  The  Supreme  Court  of  Tennessee 
reversed  the  Judgment  of  the  lower  courti 
upon  the  ground  that  the  renewal  only  re- 
newed or  continued  the  original  bond,  and 
that,  under  the  plain  terms  of  the  bond,  the 
maximum  liability  was  $7,000,  and  no  more, 
whether  the  default  occurred  during  the  cur- 
rency of  the  original  bond  or  during  the  re- 
newal thereof,  holding  that,  while  the  re- 
newal certificate  might  be  a  new  contract, 
It  was  only  a  new  contract  as  respects  time ; 
that  Is  to  say.  It  extended  the  Indemnity 
provided  by  the  old  contract  to  a  new  period 
of  time.  We  shall  hold  In  this  case,  as  did 
the  Supreme  Court  of  Tennessee  In  that  case, 
that,  when  a  bond  guaranteeing  the  fidelity 
of  an  employ^  Is  renewed,  there  Is  still  only 
one  contract  and  one  penalty;  the  renewal 
certificate  serving  only  to  extend  the  In- 
demnity provided  by  the  original  bond  to  a 
new  period  of  time. 

It  Is  clear  to  us  that,  so  far  as  the  de- 
fendant Is  concerned,  the  bond  In  the  In- 
stant case  Is  nothing  more  nor  less  than  a 
contract  of  suretyship.  The  Indemnity  com- 
pany stood  surety  for  Holmes'  good  behavior 
in  the  matter  therein  referred  to.  Holmes  Is 
a  party  to  the  contract  and  the  principal 
obligor.  The  indemnity  company  is  a  mere 
surety  for  the  performance  of  Holmes*  ob- 
ligation to  faithfully  account  for  all  moneys 
which  he  might  collect  for  the  account  of 
John  Church  Company.  If  the  contract  were 
strictly  one  of  fidelity  Insurance,  Issued  by 
the  indemnity  company,  It  would  seem  that 
Holmes  would  not  have  signed  the  contract, 
nor  have  assumed  any  obligation  under  it, 
and  the  burden  of  the  obligation  for  his  prop- 
er conduct  would  have  rested  upon  the  in- 
demnity company  alone.  Though,  under  sec- 
tion 2650  of  the  Civil  Code,  fidelity  insurance 


companies  may  be  sureties  on  bonds,  yet  or- 
dinarily a  contract  of  fidelity  insurance  Is  en- 
tered into  between  the  Insurer  and  the  party 
for  whose  protection  the  contract  Is  made, 
and  the  insurer  warrants  the  honesty  or 
other  quality  of  some  employ^  of  the  insured, 
without  the  latter  being  a  party  to  the  con- 
tract However,  under  the  view  of  the  Su- 
preme Court  of  Tennessee  In  the  First  Na- 
tional Bank  v.  Fidelity  &  Guaranty  Co.,  su- 
pra, it  would  not  matter  if  the  contract  in 
the  present  case  were  treated  as  one  of  fidel- 
ity insurance,  for  in  the  Tennessee  case  the 
contract  involved  was  one  of  fidelity  insur- 
ance^ and  the  present  case  must,  after  all, 
depend  upon  the  construction  of  the  contract 
now  before  us.  The  case  hinges  upon  the 
fact  that  the  renewal  certificates  merely  ex- 
tend the  time  covered  by  the  obligation,  with- 
out Increasing  the  amount  of  the  liability. 

The  cases  dted  by  the  learned  counsel  for 
the  plaintiff  in  error  refer  to  term  Insurance, 
where  the  term  of  the  contract  is  speclflcally 
fixed.  And  where  there  is  a  right  of  renewal, 
as  was  the  case  in  Mayor  and  Council  of 
Brunswick  v.  Harvey,  114  Ga.  733,  40  S.  SI 
764,  this  right  is  spedflcaUy  conferred  by 
the  contract  itself.  Either  an  ordinary  con- 
tract of  suretyship  or  a  contract  of  fidelity 
insurance  might  contain  a  provision  limiting 
it  as  to  the  time  the  liability  of  the  insurer 
should  continue;  but  that  is  not  this  case. 
The  contract  binds  both  Holmes  and  the  In^ 
demnlty  company  to  make  good  any  default 
on  the  part  of  Holmes  so  long  as  he  contin- 
ues to  act  as  trustee,  within  the  statutoiy 
limitation  of  20  years.  There  is  nothing  un- 
reasonable in  the  fact  that  the  indemnity 
company  required  the  payment  of  the  pre- 
mium annually.  As  pointed  out  by  the  Judge 
of  the  city  court  in  Ms  opinion  In  this  case^ 
the  time  necessary  to  accomplish  a  certain 
result  may  be  uncertain;  certainly  in  the 
present  case  it  would  appear  to  be  nncer> 
tain  how  long  a  time  would  be  necessary  to 
enable  a  trustee  to  collect  the  assets  whidi 
were  to  be  turned  over  to  the  plaintlfl.  Ordi- 
narily a  contract  in  which  an  Indemnity  com- 
pany assumes  liability  for  the  misconduct 
of  another,  or  for  his  misappropriation  of 
funds  (such  as  the  official  bond  of  a  county 
officer),  is  somewhat  similar  (as  to  the  pay- 
ment of  premiums)  to  the  usual  policy  of  life 
insurance ;  while  a  contract  of  fire  insurance 
usually  limits  the  term  during  which  the 
insurance  continues.  This  distinction  Is  not 
dependent  upon  the  fact  that  the  contract 
may  be  one  of  suretyship  or  one  of  fidelity 
insurance.  In  a  contract  of  ordinary  life 
Insurance  the  obligation  of  the  Insurance 
company  is  to  pay  a  stipulated  sum  at  the 
death  of  the  insured  or  the  maturity  of  the 
policy,  and  yet  it  Is  customary  to  pay  the 
premiums  annually  or  semiannually;  so  in 
this  case  the  obligation  was  to  make  good  any 
default  of  Holmes  up  to  the  amount  of  $3,- 
000  which  might  occur  during  his  incum- 
bency as  trustee— it  mattered  not  when.   And 
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the  yeiy  language  of  tbe  receipts  as  to  the 
purpose  of  the  payment — the  acknowledgment 
that  the  contract  was  thereby  "continued 
in  force" — evidences  that,  unless  the  continu- 
ing premiums  had  been  paid,  the  surety  com- 
pany would  probably  have  asked  the  United 
States  court  to  be  released  as  surety  upon  the 
bond. 

In  Imperial  Fire  Insurance  Company  y. 
Oooa  County,  151  U.  S.  452,  463,  14  Sup.  Ct 
379,  381,  38  L.  Ed.  231,  235,  Mr.  Justice  Jack- 
son, deliyering  the  opinion  of  the  court,  says: 
•The  rule  is  *  *  •  well  settled  that  con- 
tracts of  insurance,  like  other  contracts,  are  to 
be  construed  according  to  the  sense  and  mean- 
ing of  the  terms  which  the  parties  haye  used, 
and,  if  they  are  clear  and  unambiguous,  their 
terms  are  to  be  taken  and  understood  in  their 
plain,  ordinary,  and  popular  sense."  In 
Gxiarantee  Company  y.  Mechanics*  Sayings 
Bank,  supra,  this  doctrine  was  reaffirmed. 
In  that  case  Judge  Hammond,  when  the  case 
was  in  the  Circuit  Court  of  Appeals  (80  Fed. 
766,  772,  26  C.  C.  A.  146,  152),  quoted  the 
language  of  Mr.  Justice  Jackson,  supra,  and 
said:  **It  is  a  familiar  rule  of  interpretation 
that  we  shall  look  to  the  general  purpose 
of  the  parties  to  the  contract  to  see  what  they 
intend  to  provide.  ♦  •  ♦  The  old-fashion- 
ed bond  to  secure  fidelity  of  trust  adniinistra- 
tion  being  a  contract  of  suretyship,  strictiy, 
and  not  of  Indemnifying  insurance,  in  the  ex- 
pansion of  the  modern  contriyance  of  organiz- 
ing incorporated  companies  to  furnish  a 
guaranty  of  fidelity  these  contracts  natural- 
ly took  the  form  of  a  bond,  as  these  do, 
rather  than  that  of  a  policy  of  insurance. 
But  as  to  this  subject-matter  of  indemnity,  as 
well  as  to  the  multitude  of  others  formerly 
covered  by  bonds  to  which  the  principle  of 
Insurance  is  being  so  comprehensively  ap- 
plied, the  general  object  is  that  of  a  protec- 
tion as  broad  at  least  as  that  afforded  by  the 
old-fashioned  ^ond,  the  form  of  which  has 
been  assumed,  and  for  which  the  modern  con- 
trivance is  intended  to  be  a  substitute. 
Marine,  fire,  or  life  insurance  against  the 
destructive  forces  of  nature  is  not  quite  the 
same  thing  as  an  insurance  against  the  dan- 
gers of  dishonesty,  and,  the  risk  being  of  an 
entirely  different  nature,  the  courts  must  in- 
terpret the  contract  in  view  of  this  difference, 
applying  the  words  used  to  the  purpose  of 
covering  the  peculiarities  of  the  risk  assumed 
on  the  one  hand,  and  on  the  other  intended 
to  be  discarded  or  shifted  to  others.  And  if 
these  new  contracts,,  whatever  their  form, 
are  to  be  turned  into  contracts  of  insurance, 
the  courts  will  be  careful  not  to  again  per- 
plex themselves  with  regrettable  technicali- 
ties of  law  such  as  have  sometimes  crept  in- 
to the  older  contracts  of  Insurance,  and 
have  required  statutes  for  their  removal.  In 
marine,  fire,  and  life  insurance  it  is  not  an 
unreasonable  assumption  that  the  owner 
knows  more  intimately  than  others  can  know 
the  conditions  which  are  material  to  the  risk 


assumed,  and  it  Is  therefore  not  unreasonable 
to  require  him  to  disclose  those  conditions 
to  the  insurer,  and  to  hold  Mm  strictiy  to 
that  duty.  But  in  an  insurance  like  this  the 
insurer  and  the  insured  deal  at  arm's  length 
with  each  other,  and  upon  a  plane  of  equal 
opportunity  for  information.  Indeed,  the 
risk  does  not  depend  so  much  on  conditions 
of  fact  as  upon  a  mere  judgment  about 
human  character  in  the  subject  of  the  in- 
surance— his  individuality  or  moral  qualities. 
About  this  the  insurer  can  inform  himself, 
and  the  assured  is  not  presumed  to  know 
anything,  as  in  the  case  of  the  owner  of  a 
property  or  of  a  life  which  has  been  insured. 
Hence  it  is  not  unreasonable  to  hold  the  in- 
surer to  his  risk  in  the  broadest  sense  that  is 
required  to  indemnify  the  assured  for  any 
loss  by  dishonesty  which  falls  fairly  within 
the  employment  of  the  person  whose  honesty 
is  guaranteed,  and  to  permit  no  escape  ex- 
cept by  lines  of  retreat  or  avenues  of  deliver- 
ance clearly  defined,  well  marked,  and  mutu- 
ally understood  as  part  of  the  contract,  evi- 
denced by  the  use  of  unambiguous  language 
tor  that  purpose.  It  would  be  contrary  to 
public  policy  to  inconsiderately  allow  the 
protection  afforded  by  this  new  insurance  to 
the  vast  business  interests  of  the  country,  in 
public  administration,  as  elsewhere,  to  be 
endangered  by  any  lesser  indemnity  than  that 
of  the  old  form  by  bond,  which  is  being  so 
rapidly  displaced;  the  new  contracts  beix^ 
offered  by  the  companies  as  superior  to  the 
old  in  safety.  The  courts  should  interpret 
them  with  a  view  of  acccHnplishing  what  the 
companies  propose  to  secure,  by  adhering 
strictly  to  the  rule  we  have  quoted  in  the  lan- 
guage of  Mr.  Justice  Jackson." 

Construing  this  contract  according  to  the 
rules  laid  down  in  these  two  dedsiona,  and 
keeping  in  view  the  fact  that  the  John 
Church  Company  cannot  recover  from  the 
indemnity  company  more  than  it  could  re- 
cover firom  Holmes  on  this  bond,  we  are  clear 
that  the  judge  rightiy  held  that  the  extent 
of  the  liability  was  $3,000. 

[4]  2.  The  judge  directed  the  plaintiff  to 
amend  the  petition  so  as  to  conform  to  the 
ruling  above  stated,  and,  upon  the  plalntUfB 
refusal  to  comply  with  tills  direction,  he  dis- 
missed the  suit  That  was  not  error.  See 
Hicks  y.  Hamilton,  3  Ga.  App.  112,  59  S.  B. 
331. 

Judgment  affirmed  on  the  main  bUl  of  ex- 
ceptions.   Cross-bill  of  exertions  dismissed. 


■*™**"  (13  Ga.  App.  528) 

CHARLESTON  ft  W.  C.  RY.  CO.  v.  THOMP- 
SON.    (No.  4335.) 

(Court  of  Appeals  of  Georgia.    Aug.  80,  1018.) 
(SylldbuB  hy  ike  Court.) 

1.  CaSSIBBS    (I   280*)--lNJtTBT  TO   PASeOBNOXB 

Riding  on  jPass— Hbpbubn  Act. 

As  a  general  rule,  a  Btipulatlon  in  a  free 
pass  given  by  a  carrier,  to  the  effect  that  the 
person  who  accepts  it  assumes  all  risks  of  in- 
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jury  in  transportation  is  enforceable ;  and  as  to 
a  passenger  who  has  accepted  transportation  un- 
der such  a  pass  a  carrier  is  liable  only  for  in- 
juries resulting  from  wantonness  or  willful  neg- 
ligence ;  but  an  exception  to  this  rule  is  present- 
ed in  the  provision  of  the  "Hepburn  Act"  (Act 
June  29, 1906,  c  3591,  34  Stat  684  [U.  S.  Comp. 
St.  Supp.  1911,  p.  1286]),  which  permits  a  rail- 
road company  to  issue  free  transportation  to  its 
employes  and  members  of  their  families.  As 
between  such  employes  and  the  railroad  compa- 
ny which  employs  them,  the  privilege  and  bene- 
fit of  being  afforded  transportation  without  cost 
may  be  regarded  as  a  part  of  the  consideration 
paid  for  the  services  of  the  employ^  and  may  be 
treated  as  an  element  of  value  within  the  con- 
templation of  both  parties  at  the  time  of  enter- 
ing into  the  contract  of  employment.  Conse- 
quently the  court  did  not  err  in  refusing  to 
charge  the  jury  that,  if  the  plaintiff  (the  wife  of 
an  employ^)  was  traveling  on  a  free  pass,  she 
would  not  be  entitled  to  recover. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1085-1092,  1098-1103, 1105,  1106. 
1109,  1117 ;   Dec  Dig.  i  280.*] 

2.  Appeal  and  Ebsob  ({  969*>— Disgbbtion- 
ABT  RniiiNa — Refusal  or  in8tbuction&— 
Cbbdibilitt  of  Witnesses. 

Under  the  facts  of  this  case,  it  was  not 
harmful  error  for  the  court  to  refuse  to  charge 
that  testimony  of  a  party  who  offers  himself 
as  a  witness  in  his  own  behalf  is  to  be  con- 
strued most  strongly  against  him  when  it  is 
self -contradictory,  vague^  or  equivocal,  and  that, 
unless  there  is  other  evidence  tending  to  estab- 
lish his  right  to  recover,  he  is  not  entitled  to  a 
finding  in  his  favor,  if  that  version  of  his  testi- 
mony most  unfavorable  to  himself  shows  that 
the  verdict  should  be  against  him.  The  applica- 
bility of  this  rule  of  evidence  in  any  particular 
case  is  addressed  to  the  sound  discretion  of  the 
trial  judge,  who  must  determine  in  the  first  in- 
stance, as  to  whether  the  testimony  is  self-con- 
tradictory, vague,  or  equivocal.  As  the  trial 
judge  sees  and  hears  the  witnesses,  error  in  his 
application  of  the  rule  must  be  very  manifest 
before  the  exercise  of  his  discretion  will  be  in- 
terfered with. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3845-3848;  Dec.  Dig.  { 
969.*] 

3.  New  Tbial  (|  108*)  —  Gboundb  —  Newly 
DiscovEBED  Evidence. 

The  court  did  not  err  in  refusing  a  new 
trial  upon  the  ground  of  the  motion  therefor 
based  upon  newly  discovered  evidence  that  the 
plaintiff  was  not  legally  married  to  the  employ^ 
on  account  of  whom  the  free  pass  was  issued. 
The  alleged  newly  discovered  testimony  at  most 
furnishes  proof  of  only  a  presumptive  marriage ; 
and  this  must  yield  when  brought  into  competi- 
tion with  proof  of  an  actual  marriage,  upon 
this  point  tne  decision  is  controlled  by  the  ruling 
of  tbie  Supreme  Court  in  Norman  v.  Goode,  113 
Ga.  121,  38  S.  E.  317.  "With  no  competing 
actual  marriage  proved,  the  law  presumes  mar- 
riage from  cohabitation  and  repute;  but  this 
presumption  the  law  declines  to  raise  in  opposi- 
tion to  a  competing  marriage  actually  proved." 
Jenkins  v.  Jenkins,  83  Ga.  287,  9  S.  E.  642,  20 
Am.  St.  Repw  316. 

[Ed.  Note. — For  other  cases,  see  New  Trial 
CJent.  Dig.  §§  226,  227 ;    Dec  Dig.  §  108.*] 

4.  Verdict  and  Denial  of  New  Tbial  Ap- 

.  PBOVED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Revised  opinion. 

For  former  opinion,  see  79  S.  E.  242. 

The  plaintiff,  Lizzie  Thompson,  alleged  and 
testified  that  she  was  a  passenger  on  a  train 


of  the  defendant  railway  company  October 
16»  1910,  traveling  from  McCormlck,  South 
Carolina,  to  Augusta,  Georgia;  that  she  paid 
full  fare  for  her  transportation;  and  that 
through  the  negligence  of  the  company  a  col- 
lision occurred,  in  which  she  was  injured  in- 
ternally. On  the  trial  the  defendant's  con- 
ductor testified  that  the  plalntUf  and  two 
children  were  traveling  on  a  free  pass  from 
McCormick,  South  Carolina,  to  Augusta, 
Georgia,  and  that  she  signed  her  name  by 
cross-mark  on  the  back  thereof.  Tne  plain- 
tiff amended  her  petition  by  denying  this, 
and  the  defendant  amended  its  answer,  plead- 
ing that  the  plaintiff  at  the  time  of  injury 
was  traveling  on  a  free  pass  from  McGormic^ 
South  Carolina,  to  Augusta,  Georgia,  issued 
to  )ier  as  the  dependent  wife  of  a  railroad 
laborer,  pursuant  to  the  interstate-commerce 
law,  known  as  the  "Hepburn  Act."  This 
pass  was  as  follows : 

"Charleston  &  Western  Carolina  Railway 
Company  Trip  Pass. 

"Pass  Lizzie  Thompson  and  two  children. 
Rose  and  George,  from  McCormick,  S.  C,  to 
Augusta,  Ga.  On  account  of  wife  and  dep*t 
children  Rdw.  Lbr.  Good  for  one  trip  onlj' 
until  Nov.  15,  1910,  when  countersigned  by 
W.  L.  Humphrey. 
"Date  Oct  15,  1910. 
"No.  12923. 

"A.  W.  Anderson, 
"General  Superintendent" 
In  the  margin: 

"Countersignature:   W.  L.  Humphrey. 
"Not  Transferable." 

On  the  back: 

**This  free  ticket  is  not  transferable,  and 
if  presented  by  another  person  than  the  indi- 
vidual named  thereon,  or  if  any  alteration, 
addition,  or  erasure  is  made  upon  it,  it  is 
forfeited,  and  the  conductor  .will  take  it  up 
and  collect  fuU  fkre. 

"The  person  accepting  this  free  ticket 
agrees  that  the  Charleston  &  Western  Caro- 
lina Railway  Company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negli- 
gence of  agents  or  otherwise,  for  any  injury 
to  the  person,  or  for  any  loss  or  damage  to 
the  property  of  the  passenger  using  the  same. 

"I  accept  the  above  conditions. 

X 

"[Sign  in  ink  or  indelible  penciL] 

"Conductor  will  not  recognize  this  pass  un- 
til properly  signed."    - 

It  was  testified  that  this  pass  was  taken 
up  and  punched  by  the  conductor;  but  the 
pass  was  part  of  a  round-trip  ticket,  issued 
at  Augusta,  of  which  the  other  half  was  not 
produced,  and  the  conductor's  written  report 
failed  to  show  any  passenger  riding  on  a  free 
pass  from  McCormick,  South  Carolina,  to  Au- 
gusta, Georgia.  The  defendant  excepted 
pendente  lite  to  the  court's  refusal  to  allow 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am,  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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an  amendment  to  the  answer,  by  which  it 
was  sought  to  set  up  an  express  contract  re- 
lieving the  defendant  from  liability  for  neg- 
ligence; but  the  rejected  amendment  is  not 
embodied  In  the  bill  of  exceptions,  nor  does 
the  brief  of  counsel  for  the  plaintiff  in  error 
specifically  refer  to  the  refusal  to  allow  the 
amendment 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  Wm.  H.  Fleming,  of  Augusta,  for  de- 
fendant in  error. 

RUSSELLs  J.  (after  stating  the  foregoing 
facts  as  above).  Lizzie  Thompson  brought 
suit  against  the  Charleston  &  Western  Car- 
olina Railway  Company  for  damages  alleged 
to  be  consequent  upon  injuries  received  by 
her  as  a  passenger.  She  alleged  that  she 
purchased  a  ticket  and  paid  full  fare  for  her 
transportation.  To  dispute  this  the  defend- 
ant introduced  a  free  pass,  and  the  conduct- 
or testified  that  he  received  only  this  pass  for 
the  transportation  of  the  plaintiff  and  her 
two  children.  For  the  reason  that  the  evi- 
dence, as  to  the  nature  of  the  plaintiffs  in- 
juries is  in  conflict,  it  is  unnecessary  to 
consider  the  testimony  as  to  the  extent  of 
her  injuries,  or  the  showing  by  the  defendant 
company  to  the  effect  that  her  condition  was 
due  to  causes  which  anteceded  the  alleged 
injury. 

The  three  assignments  of  error  in  the 
grounds  of  the  motion  for  a  new  trial  as 
first  amended  raise  two  questions.  One  is 
as  to  the  right  of  the  plaintiff  to  recover  If 
the  Jury  believed  she  was  traveling  upon  a 
free  pass,  and  the  other  relates  to  the  re- 
fusal of  the  court  to  Instruct  the  Jury  th^t, 
where  the  testimony  of  a  party  who  offers 
herself  as  a  witness  in  her  own  behalf  is 
self-contradictpry,  vague,  or  equivocal,  the 
Jury  should  adopt  that  construction  of  it 
which  is  most  unfavorable  to  her  contention. 
The  first  exception  naturally  subdivides  it- 
self into  two  questions:  (1)  Can  a  person 
injured  while  riding  upon  a  free  pass  re- 
cover for  injuries  other  than  those  due  to 
gross  neglect  on  the  part  of  the  carrier?  (2) 
Can  a  member  of  the  family  of  a  railway 
employ 6  who  uses  a  pass  for  transportation, 
and  who,  under  the  provisions  of  the  "Hep- 
bum  Act"  (Act  June  29,  1906,  c.  3591,  34 
Stat  684  [U.  S.  Comp.  St  Supp.  1911,  p. 
1286]),  is  entitled  to  free  transportation,  be 
held,  as  a  matter  of  law,  to  be  using  a  free 
pass? 

[1  ]  1.  As  to  the  first  question  there  is  a  wide 
diversity  of  opinion  among  the  authorities. 
In  many  Jurisdictions  it  is  held  that  any 
stipulation  by  which  a  common  carrier  seeks 
to  avoid  liability  for  the  negligence  which 
may  cause  injury  to  a  passenger  is  contrary 
to  public  policy.  However,  other  courts  of 
equal  eminence  hold  that  it  is  simply  a  mat- 
ter of  contract;  that  the  carrier,  as  related 
to  one  transported  free  of  charge,  is  not  a 
common  carrier,  but  that  the  person  so 
transported  is  merely  a  guest,  and  that  pub- 


lic policy  will  not  prevent  the  person  to  be 
carried  and  the  transportation  company  from 
agreeing  that  the  passenger  shall  assume  the 
risks  of  travel.  Among  those  states  In  which 
it  has  been  held,  upon  grounds  of  public  pol- 
icy, that  the  right  to  exemption  from  all  lia- 
bility cannot  be  extended  to  a  carrier  of 
passengers,  are  Alabama,  Arkansas,  Indiana, 
Iowa,  Minnesota,  Mississippi,  Missouri,  Penn- 
sylvania, Texas,  Vermont,  and  Virginia.  The 
doctrine  announced  by  these  courts  may  well 
be  summarized  by  the  ruling  of  the  Supreme 
Court  of  Indiana  in  Louisville,  etc.,  Ry.  Co. 
v.  Faylor,  126  Ind.  126,  25  N.  B.  869,  in 
which,  discussing  the  c^se  of  a  free  pass 
containing  a  waiver  of  liability  for  negligent 
injuries,  the  court  says:  "Common  carriers 
are  subject  to.  the  same  liability  for  injuries 
resulting  from  negligence  to  persons  riding 
on  a  free  pass  as  they  are  to  those  who  pay 
full  fare."  See,  also,  Norfolk  &  Western  R* 
Co.  v.  Tanner,  1(X)  Va.  379,  41  S.  E.  721; 
Huckstep  V.  St  Louis  &  C.  R.  Co.,  166  Mo. 
App.  330,  148  S.  W.  988;  St  Louis,  Iron 
Mountain  &  Southern  R.  Co.  v.  Pitcock,  82 
Ark.  441,  101  S.  W.  725,  118  Am.  St  Rep.  84, 
12  Ann.  Cas.  582;  Memphis,  etc.,  R.  Co.  v. 
Steele  (Ark.)  156  S.  W.  182.  All  of  these 
decisions  rest  upon  the  ground  that  if  public 
policy,  out  of  regard  for  the  safety  of  human 
life  and  person,,  declares  a  contract  of  waiver 
of  liability  void,  it  can  make  no  difference 
whether  Uie  passenger  who  made  the  con- 
tract paid  fare  or  was  riding  free;  and  to 
support  this  proposition  it  is  said  that  the 
life  of  one  kind  of  passenger  is  Just  as  sa- 
cred, in  the  eyes  of  the  law,  as  the  other,  and 
that  the  same  negligence  which  would  kill  a 
free  passenger  might  kill  a  full-paid  passen- 
ger, and  there  is  no  reason  why  the  carrier 
should  be  given  free  hand  to  daughter  one 
and  not  the  other.  In  support  of  the  propo- 
sition that  one  who  is  voluntarily  accepting 
transportation  as  a  gratuity  is  not,  in  a  legal 
sense,  a  passenger,  and  that  the  railway 
company  is  not  liable  for  injuries  not  caused 
by  its  gross  neglect,  or  not  willfully  and  wan- 
tonly inflicted,  are  rulings  in  Massachusetts, 
New  York,  Tennessee,  Illinois,  Maine,  Con- 
necticut New  Jersey,  Washington,  Wisconsin, 
Texas,  and  Indiana,  as  well  as  the  Supreme 
Court  of  the  United  States. 

The  question  here  directly  involved  does 
not  seem  to  have  been  made  in  this  state. 
But  in  Holly  v.  Southern  Ry.  Co.,  119  Ga.  767, 
47  S.  E.  188,  the  Supreme  Court  held  that 
the  plaintiff,  who  was  riding  upon  a  free  pass, 
could  not  recover  for  the  loss  of  her  bag- 
gage ;  and  it  is  so  difiicult  to  see  how  one  rid- 
ing on  a  free  pass  could  recover  for  an  in- 
Jury  to  her  person,  due  to  negligence  of  a 
carrier,  when  for  injury  to  or  for  loss  of  her 
property,  due  to  such  negligence,  she  cannot 
recover,  that  it  seems  to  us  to  be  settled  (up- 
on the  authority  of  the  ruling  in  the  Holly 
Case)  that  a  purely  gratuitous  passenger 
who  accepts  free  transportation  upon  an 
agreement  that  he  assumes  all  the  risks  of 
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injury  cannot  recover  damages  for  an  injury 
occasioned  by  the  failure  of  the  carrier  to 
exercise  extraordinary  diligence.  In  the 
Holly  Case  the  Supreme  Court  held  that 
"One  who  receives  of  a  railroad  company  a 
gratuitous  pass  over  its  line,  which  by  its 
terms  is  'issued  only  on  condition  that  the 
person  accepting  it  assumes  all  risks  of  acd- 
dentSi  and  expressly  agrees  that  the  com- 
pany shall  not  be  liable,  under  any  circum- 
stances, for  any  injury  to  the  person,  or  loss 
or  damage  to  the  property  of  the  person  us- 
ing it,'  cannot  recover  of  the  company  the 
value  of  baggage  lost  while  traveling  on  such 
pasa"  In  the  decision  in  the  Holly  Case,  too, 
the  Supreme  Court  expressly  distinguished 
that  case  from  Central  Ry.  Co.  v.  Lippman, 
aiO  Ga.  665,  36  S.  B.  202,  60  L.  R.  A.  673,  by 
saying  that  in  the  Llppman  Case  '*the  rela- 
tion of  carrier  and  passenger  existed  between 
the  defendant  and  the  plaintiff  in  its  full 
sense,  while  here  there  was  no  consideration 
whatever  for  the  carriage."  And  quoting 
from  Muldoon  v.  Seattle  City  Ry.  Co.,  7  Wash. 
528,  85  Pac.  422,  22  L.  R.  A.  704,  38  Am.  St 
Rep.  901,  the  court  says :  "When  the  intend- 
ing passenger  proposes  to  the  carrier  that  it 
do  something  for  him  which  it  is  not,  under 
any  conceivable  circumstance,  required  by 
law  or  duty  to  do,  viz.,  to  carry  him  without 
any  compensation  whatever,  and  when  the 
whole  matter  is  at  the  option  of  either  party 
to  agree  or  not,  it  is  difficult  to  see  why  the 
public  should  step  in  and  deny  the  right  of 
the  carrier  to  limit  its  chances  of  loss  in  the 
operation."  As  the  Muldoon  Case,  from 
which  the  Suprenie  Court  approvingly  quot- 
ed the  above  excerpt,  was  one  of  personal  in- 
juries, it  would  seem  to  be  unquestionable 
that  the  same  principle  controls,  whether  the 
case  be  one  of  injury  to  person  or  one  of  In- 
Jury  to  property. 

Under  the  evidence  in  this  case  it  was 
questionable  whether  the  plaintiff  waa  car- 
ried in  consideration  of  the  payment  of  her 
fare  or  upon  a  free  pass.  It  was  also  ques- 
tionable, even  if  she  was  carried  upon  a  free 
pass,  whether  she  had  knowledge  of  the  stip- 
ulation attached  to  her  ticket,  and  assented 
to  the  condition  relieving  the  railway  com- 
pany from  liability.  But  in  Boering  v.  Chesa- 
peake Beach  Ry.  Co.,  193  U.  S.  442,  24  Sup. 
Ct  515,  48  L.  Ed.  742,  the  Supreme  Court  of 
the  United  States  held  that  a  stipulation  in 
a  free  railway  pass  requiring  the  user  to 
assume  the  risks  of  injury  due  to  the  car- 
rier's negUgence  is  binding  on  the  person  ac- 
cepting the  privilege,  although  notice  of  such 
stipulation  may  not  have  been  brought  home 
to  her.  And  on  the  subject  of  notice  t^e 
court  said  in  that  case:  "She  may  not, 
through  the  intermediary  of  an  agent,  obtain 
a  privilege — ^a  mere  license — ^and  then  plead 
that  she  did  not  know  upon,  what  conditions 
it  waa  granted."  The  court  quotes  from 
Quimby  v.  Boston  &  Maine  R.  Co.,  150  Mass. 
365,  23  N.  E.  205,  5  U  R.  A.  846,  the  state- 
ment that,  "having  accepted  the  pass^  he  must 


have  done  so  on  the  conditions  folly  express- 
ed therein,  whether  he  actually  read  them 
or  not"  In  Marshall  v.  Nashville  Ry.  Co., 
118  Tenn.  254,  101  S.  W.  419,  9  L.  R.  A.  (N. 
S.)  1246^  12  Ann.  Cas.  675,  the  Supreme  Court 
of  Tennessee 'reviews  the  various  cases  and 
holds  that  carriers  will  not  be  permitted  to 
protect  themselves  against  the  consequences 
of  their  own  negligence  in  the  carriage  of 
goods  or  passengers  while  they  are  conmion 
carriers,  but  they  may  become  the  carriers 
of  goods  gratuitously,  and  the  law  will  then 
hold  them  liable  only  as  mandatories;  that 
is,  only  for  losses  occurring  through  gross 
negligence.  As  mandatories  they  are  liable 
only  for  gross  negligence ;  when  compensated 
for  the  carriage  they. are  common  carriers, 
regardless  of  contract  This  same  doctrine^ 
and  the  distinction  growing  out  of  the  pres- 
ence or  absence  of  compensation,  are  forcibly 
stated  in  the  decision  in  Northern  Padflc 
Ry.  Co.  V.  Adams,  192  U.  S.  440,  24  Sup..  Ct 
408,  48  L.  Ed.  618,  and  in  Boering  ▼.  Chesa- 
peake Beach  Ry.  Co.,  supra,  which  cite  a 
large  number  of  authorities  and  treat  the 
subject  very  elaborately.  See  also,  upon  the 
right  of  a  railway  company  to  carry  passen- 
gers gratuitously,  and  the  consequent  degree 
of  liability  attaching  In  such  a  case :  Duncan 
V.  Maine  Central  R.  Co.  (C.  C.)  113  Fed.  506; 
Muldoon  V.  Seattle  City  Ry.  Co.,  supra; 
Payne  v.  Terre  Ilaute,  etc.,  Ry.  Co.,  157  Ind. 
616,  62  N.  B.  472.  56  L.  R.  A.  472 ;  Griswold 
v.  New  York,  etc.,  R.  Co.,  63  Conn.  371,  4 
Atl.  261,  55  Am.  Rep.  115;  Toledo  Ry.  v. 
Beggs,  85  111.  80,  28  Am.  Rep.  013;  Quimby 
V.  Boston  &  Maine  R.  Co.,  supra ;  Kinney  v. 
Central  Ry.,  34  N.  J.  Law,  513,  3  Am.  Rep. 
265 ;  Wells  v.  N.  Y.  Central  Railroad,  24  N. 
Y.  181;  Perkins  v.  N.  Y.  Central  Railroad. 
24  N.  Y.  196,  82  Am.  Dec  2S2 ;  MarshaU  v. 
Nashville  Ry.,  etc.,  Co.,  supra ;  Gulf  Ry.  Co. 
V.  McGowan,  65  Tex.  640 ;  Annas  ▼.  Milwau- 
kee, etc.,  R.  Co.,  67  Wis.  46,  30  N.  W.  282,  58 
Am.  Rep.  848;  Rogers  v.  Kennebec  S.  Co., 
86  Me.  261,  29  AtL  1069,  25  L.  R.  A.  491; 
Smith  V.  Atchison,  etc.,  R.  Co.,  194  Fed.  79, 
114  C.  a  A.  157.  As  to  the  point  that  the 
passenger  need  not  sign  the  contract  of  ex- 
emption, the  cases  of  Weils  v.  New  York  Cen- 
tral Railroad,  Boering  v.  Chesapeake  Beach 
Ry.  Co.,  Muldoon  v.  Seattle  City  Ry.  Co.,  and 
Quimby  v.  Boston  &  Maine  Kailroad,  supra, 
are  iu  point 

The  Civil  Code  provides  that  a  carrier 
may  by  express  contract  relieve  itself  from 
liability:  ''A  common  carrier  cannot  limit 
his  legal  liability  by  any  notice  given,  either 
by  publication  or  by  entry  on  receipts  given 
or  tickets  sold.  He  may  make  an  express 
contract,  and  will  then  be  governed  thereby." 
Section  2726.  In  the  lippman  Case,  supra. 
Justice  little  points  out  that  the  term  *'com- 
mon  carrier"  applies  only  to  carriers  of 
freight,  and  that  the  term  "carrier  of  pas- 
sengers" should  be  applied  to  those  who  are 
engaged  In  that  occupation.  In  the  present 
case  the  distinction  is  perhaps  immaterial^ 
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because  it  la  not  generally  borne  in  mind 
by  those  courts  which  have  dealt  with  the 
question  now  before  us.  In  view  Of  the  rul- 
ing in  the  Holly  Case,  supra,  as  well  as  the 
persuasive  force  of  later  rulings  of  the  Su- 
preme Court  upon  the  kindred  question,  we 
think  the  rule  should  be  that  one  who  Is 
riding  without  the  payment  of  any  compen- 
sation therefor  is  not  entitled  to  recover 
damages  for  injuries  where  they  are  due  to 
negligence  less  than  gross  negligence  and 
when  there  is  no  admixture  of  willfulness  or 
wantonness.  . 

However,  we  bear  in  mind  that  in  the  pres- 
ent case  there  is  evidence  which  authorized 
the  Jury  to  find  that,  if  the  plaintiff  was  in 
fact  riding  upon  a  free  pass,  it  had  been 
given  to  her  in  accordance  with  the  provi- 
sions of  the  Hepburn  Act,  supra,  as  the  wife 
of  an  employ^  of  the  defendant  company. 
And  in  this  aspect  of  the  evidence  it  becomes 
necessary  to  inquire  whether  a  member  of  a 
railway  employe's  family,  though  given  nom- 
inally free  transportation,  would  be  entitled 
to  recover  for  injuries  inflicted  upon  her 
by  the  negligence  of  the  company.  We  are 
of  the  opinion  that  the  question  is  answered 
unequivocally  in  the  afllrmatlve  by  the  ex- 
press provisions  of  the  Canpack  amendment 
to  the  Hepburn  Act  (34  Stat.  684,  585),  la 
which  special  provision  Is  made  for  Inter- 
state free  tickets,  free  passes,  or  free  trans- 
portation for  employes  of  common  carriers 
and  their  families.  The  portion  of  the  act 
to  which  we  refer  is  as  follows:  "No  com- 
mon carrier,  subject  to  the  provisions  of 
this  act,  shall  after  January  1,  1907,  directly 
or  indirectly  issue  or  give  any  interstate 
free  ticket,  free  pass,  or  free  transportatlon- 
for  passengers,  except  to  Its  employte  and 
their  families,  its  oflScers,  agents,  surgeons, 
physicians,  attorneys  at  law,*'  eta  (thereaft- 
er expressly   designating   other  exceptions). 

As  was  said  by  Mr.  Justice  Harlan  In 
Louisville  &  Nashville  EL  Co.  v.  Mottley,  219 
U.  S.  467,  478-9,  31  Sup.  Ct  265,  269  (55  L. 
Ed.  297,  34  L.  R.  A  [N.  a]  671),  hi  dealing 
with  an  attempt  on  the  part  of  the  defend- 
ants in  error  to  enforce  a  contract  guaran- 
teeing them  free  passes  during  their  lives, 
in  consideration  of  the  settlement  of  a  claim 
for  personal  injuries:  "Manifestly,  from  the 
face  of  the  Commerce  Act  itself,  Oofigress, 
before  taking  final  action,  considered  the 
question  as  to  what  exceptions,  if  any, 
should  be  made  in  respect  to  the  prohibition 
of  free  tickets,  free  passes,  and  free  trans- 
portation." It  must,  be  inferred,  from  a 
careful  reading  of  that  decision,  that  since 
the  contract  in  that  case,  no  matter  how 
Just,  could  not  be  enforced,  because  (Congress, 
after  due  deliberation,  had  not  excepted  ex- 
isting contracts,  the  same  legislative  power 
has,  by  means  of  a  special  exception,  placed 
the  right  of  employ^  and  their  families  to 
accept  free  transportation  in  interstate  car- 
riage upon  such  grounds  as  not  to  subject  it 
to  attack  as  being  contrary  to  public  policy. 


We  think  it  follows,  too,  that  Congress,  in 
considering  the  question  of  exceptions  to  the 
rule  that  all  charges  for  transportation  must 
be  paid  in  money,  as  stated  in  that  case,  took 
also  into  consideration  the  fact  that  trans- 
portation might  be  given  by  the  carrier, 
and  accepted  by  employes,  as  partial  pay- 
ment for  services  rendered;  and  perhaps 
this  was  one  reason  why  the  exception  was 
made.  It  is  a  matter  of  conmion  knowledge 
that  in  many  instances  (as,  at  unimportant 
stations,  where  the  services  of  physicians, 
surgeons,  and  attorneys  at  law  are  only  in- 
frequently required)  the  compensation  of 
those  employed  consists  principally,  if  not 
entirely,  in  free  transportation  for  them- 
selves and  their  families.  Since  Congress 
had  under  consideration  the  matter  of  ex- 
ceptions, and  had  unlimited  power  to  make 
any  exception,  or  to  refuse  to  make  it,  and 
saw  fit  to  except  employes  and  their  fami- 
lies, we  think  it  is  to  be  presumed  that  Con- 
gress had  in  mind  the  fact  that  free  trans- 
portation for  the  employ^  and  his  dependent 
family  Would  be  such  an  item  of  value  as 
would  afford  partial  consideration  for  his 
services,  and  perhaps  reduce  the  amount  for 
which  he  would  be  willing  to  labor  for  the 
carrier.  Certainly,  under  the  ruling  in 
Louisville  &  Nashville  R.  Co.  v.  Mottley, 
supra,  there  can  be  no  question  that  Con- 
gress had  the  right  to  make  the  exception, 
and  the  language  in  which  the  exception  is 
conferred  is  too  plain  to  be  misunderstood. 
It  may  be  admitted  that  the  provisions  of 
the  act  of  Congress,  supra,  do  not  require  in- 
terstate carriers  to  issue  free  transportation 
to  their  employes,  nor  place  upon  any  car- 
rier the  duty  of  granting  free  transportation, 
either  to  employ^  or  to  any  other  class 
which  Congress  has  made  a  matter  of  special 
exception,  by  permitting  these  carriers  to 
grant  free  transportation  to  such  persons  only 
as  are  enumerated  in  the  act  For  reasons 
which  Congress  adjudged  sutlicient  (as  point- 
ed out  by  Mr.  Justice  Harlan),  carriers  engaged 
in  interstate  transportation  were  given  per- 
mission to  issue  free  passes  to  employes  and 
dependent  .members  of  their  families,  and  up- 
on the  use  of  this  privilege  it  placed  no  lim- 
itation inconsistent  with  the  theory  that  as 
between  employer  and  employ^  ttie  monetary 
value  of  such  transportation  (even  if  used  as 
a  mere  matter  of  pleasure  to  the  members  of 
the  employe's  family)  might  be  taken  into 
consideration  as  a  part  of  the  employe's  com- 
pensation. The  alleged  free  pass  contract 
was  apparently  made  in  the  state  of  Georgia, 
and  is  to  be  construed  by  the  law  of  this 
state.  6  Cyc.  580,  and  citations.  And  while 
we  think  that  generally  a  stipulation  in  a 
free  pass  to  the  effect  that  the  person  who  ac- 
cepts such  transportation  shall  himself  assume 
all  risk  of  injury  is  enforceable,  and  as  to  a 
passenger  who  has  accepted  free  transporta- 
tion the  carrier  is  liable  only  for  injuries  re- 
sulting from  wantonness  or  willful  negligence, 
still  an  exception  to  this  rule  ia  presented  in 
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the  provlsioii  of  the  Hepburn  Act  which  per- 
mits a  railroad  company  to  issue  free  trans- 
portation to  its  employ^  and  members  of 
their  families;  and,  as  between  such  an  em- 
ploy6  and  the  railroad  company  which  em- 
ploys liim,  the  privilege  and  benefit  of  being 
afforded  transportation  without  cost  may  be 
regarded  as  a  part  of  the  consideration  paid 
for  the  services  of  the  employ^,  and  as  an 
element  of  value  within  the  contemplation  of 
both  parties  at  the  time  the  contract  of  em- 
ployment was  entered  into,  and  therefore 
such  a  free  pass  cannot  be  treated  as  neces- 
sarily a  mere  gratuity.  In  the  absence  of  evi- 
dence to  the  effect  that  the  alleged  free  p€Lss 
now  involved  was  not  within  the  contempla- 
tion of  the  parties,  and  in  view  of  the  well- 
known  custom,  which  was  recognized  by  Con- 
gress as  obtaining  between  carriers  and  their 
employes,  we  cannot  hold  that  the  Jury  was 
not  authorized  to  infer  (if  indeed  they  be- 
lieved the  plaintiff  was  riding  upon  a  pass) 
that  the  grant  of  this  privilege  entered  into 
the  consideration  of  the  contract  of  employ- 
ment, and  that  the  services  of  the  husband 
supplied  at  least  some  such  consideration  for 
the  transportation  as  made  the  plaintiff  a 
passenger  for  hire. 

As  pointed  out  in  several  of  the  decisions 
to  which  we  have  referred,  and  also  in  some 
of  the  rulings  of  the  Supreme  Court  of  the 
United  States  which  we  have  investigated, 
the  extension  of  the  privilege  of  sometimes 
riding  upon  the  trains  of  the  railway  com- 
pany by  which  they  are  employed  is  an  item 
of  value  to  employes  and  in  a  measure 
compensatory  for  their  services.  As  hereto- 
fore stated,  it  enables  such  companies,  per- 
haps, to  obtain  the  services  of  their  em- 
ployes at  a  lower  price  than  would  other- 
wise be  the  case,  and  it  may  be  presumed 
it  is  mutually  understood  and  agreed  be- 
tween employer  and  employ^  that  a  deduc- 
tion be  made  on  this  account  from  the  prob- 
able amount  which  would  otherwise  be  paid 
for  services.  In  a  case  in  which  this  was 
shown  to  be  true,  it  could  not  be  said  that 
the  privilege  of  transportation,  though  nomi- 
nally free,  was  gratuitous.  And  where  the 
proof  shows  that  it  was  expressly  understood 
that  free  transportation  should  be  furnished, 
or  where  it  appears  that  the  custom  of  fur- 
nishing its  employes  transportation  on  the 
part  of  the  company  is  so  uniform  and  uni- 
versal as  to  reasonably  raise  the  inference 
that  it  will  be  extended  to  employes  and. their 
families  generally,  the  fact  that  free  transpor- 
tation was  furnished  by  the  railway  company 
should  not  preclude  the  right  of  recovery  in 
case  of  injury  being  inflicted  by  the  negli- 
gence of  a  railway  company. 

Taking  this  latter  principle  into  considera- 
tion, it  cannot  be  held  that  the  trial  Judge 
erred  in  refusing  to  charge  the  Jury  as  fol- 
lows: "Plaintiff  alleges  that  she  was  a  pas- 
senger and  had  paid  her  fare,  while  the  de- 
fendant contends  that  she  had  not  paid  such 


fare,  but  was  traveling  on  a  free  pass.  If 
you  find,  from  the  testimony,  that  she  was 
traveling  on  a  free  pass,  and  that  such  pass 
contained  a  provision  that  the  person  ac- 
cepting this  free  ticket  agrees  that  the 
Charleston  ft  Western  Carolina  Railway  Com- 
pany shall  not  be  liable  under  any  circum- 
stances, whether  from  the  negligence  of 
agents  or  otherwise,  for  any  injury  to  the 
person,  or  for  any  loss  or  damage  to  the 
property  of  the  passenger  using  the  same, 
then  I  charge  you  that  she  would  not  be  en- 
titied  to  recover  for  the  injuries  for  which 
she  sues."  The  charge  requested  was  adjust- 
ed to  the  case  of  one  riding  upon  a  free  pass 
without  regard  to  her  relationship  to  an  em- 
ploy6  of  the  railway  company.  It  would 
have  been  a  proper  instruction  if  it  had  been 
qualified  by  the  additional  statement  that  if 
the  Jury  found  the  plaintiff  was  not  the  vrlfe 
of  George  Thompson,  and  was  traveling  on  a 
free  pass  containing  the  stipulations  men- 
tioned, then  she  would  not  be  entiUed  to  re- 
cover. It  was  Issuable  whether  she  was 
George  Thompson's  wife,  and  the  court  cor- 
rectly instructed  the  Jury  upon  this  point; 
but,  as  the  court  could  not  undertake  to  de- 
termine the  issue  as  to  the  marriage  of 
George  Thompson  and  Lizzie  Thompson,  the 
requested  Instruction  which  we  have  quoted 
above  should  have  been  so  qualified  as  to 
have  been  applicable  to  the  case  in  the  event 
the  Jury  should  have  found  that  these  parties 
were  legally  married.  The  court  did  not  err 
in  refusing  to  charge  the  Jury  that  "a  stipu- 
lation in  a  free  railway  pass,  requiring  the 
user  to  assume  all  risk  of  injury  due  to  the 
carrier's  negligence,  is  binding  on  the  person 
accepting  the  privilege,  although  notice  of 
such  stipulation  may  not  have  been  brought 
home  to  him." 

[2]  2.  The  court  refused  a  request  to 
charge  the  Jury  that  "the  testimony  of  a  par- 
ty who  offers  herself  as  a  witness  in  her  own 
behalf  is  to  be  considered  most  strongly 
against  her,  when  it  is  self-contradictory, 
vague,  or  equivocal;  and,  unless  there  be 
other  evidence  tending  to  establish  her  right 
to  recover,  she  is  not  entitled  to  a  finding  in 
her  favor,  if  that  version  of  the  testimony 
most  unfavorable  to  her  shows  that  the  ver- 
dict should  be  against  her/'  It  was  not  re- 
versible error  to  refuse  this  request.  One 
of  the  vital  points  in  the  case  was  whether 
the  plaintiff  was  the  wife  of  George  Thomp- 
son. Unless  she  was  his  wife  she  could  not, 
under  the  provisions  of  the  Hepburn  Act, 
supra,  have  legally  used  the  free  pass.  Un- 
less she  was  his  wife,  she  would  not  have 
been  entitied,  as  the  user  of  a  free  pass,  to 
recover  for  any  injuries  except  those  inflict- 
ed by  gross  negligence,  or  willful  and  wanton 
negligence;  and  her  testimony  as  to  this 
point,  as  embodied  in  the  record,  may  be  con- 
strued to  be  self-contradictory,  vague,  and 
equivocal.  Personally  the  writer,  if  he  had 
been  in  the  place  of  the  trial  judge,  would 
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have  been  strongly  Inclined  to  charge  tlie 
jnry  as  requested  by  counsel.  But  since  a 
trial  Judge  can  never  give  instructions  which 
tend  to  affect  the  weight  of  any  testimony 
which  has  been  introduced,  except  at  the  peril 
of  using  language  which  may  violate  the  pro- 
visions of  section  4863  of  the  Civil  Code,  we 
cannot  hold  that  the  trial  judge  in  the  pres- 
ent instance  erred  in  leaving  the  Jury  free  to 
determine  for  themselves,  in  the  first  place, 
whether  the  testimony  of  any  witness  was 
contradictory,  vague,  or  equivocal,  and  in  the 
next  place  how  they  would  consider  such  tes- 
timony, and  what  weight  they  would  attach 
thereto.  The  applicability  of  the  rule  of  evi- 
dence which  the  defendant  sought  to  have 
presented  to  the  Jury  is  a  matter  necessarily 
addressed  to  the  sound  legal  discretion  of  the 
trial  court  in  any  case  where  reference  to 
the  rule  would  seem  to  be  proper,  and  the 
exercise  of  this  discretion  by  the  trial  Judge 
should  not  be  controlled  except  when  there 
has  been  a  manifest  abuse  of  discretion.  EvU 
is  more  apt  to  result  from  exercising  the  dis- 
cretion by  giving  instructions  which  may 
tend  to  depreciate  certain  testimony,  than  by 
withholding  such  instructions  in  the  exercise 
of  the  same  discretion. 

[3]  3.  In  a  second  amendment  to  its  motion 
for  a  new  trial  the  defendant  presented  tes- 
timony to  show  that  the  plaintiff's  marriage 
to  her  alleged  husband  was  void  because  she 
was  a  party  to  a  previous  marriage  contract 
undissolved.  It  appears  that  the  information 
of  the  defendant  as  to  this  point  was  not  ac- 
quired until  during  the  trial  of  the  com- 
panion case  of  her  alleged  husband,  George 
Thompson,  against  the  defendant,  which  oc- 
curred after  the  trial  of  this  case;  so  that 
there  does  not  appear  to  have  been  any  lack 
of  ordinary  diligence.  Testimony  that  the 
plaintiff  was  not  the  wife  of  George  Thomp- 
son was  of  such  importance  as  likely  to  pro- 
duce a  different  result  upon  another  investi- 
gation, if  such  testimony  was  credible  to  the 
Jury;  but  the  trial  Judge,  in  overruling  this 
ground  of  the  motion  for  a  new  trial,  was  am- 
ply supported  by  the  rulings  of  the  Supreme 
Ck)urt  in  Jenkins  v.  Jenkins,  83  Ga.  283,  9  S. 
B.  541,  20  Am.  SL  Rep.  316;  Norman  v.  Goode, 
113  Ga.  121,  38  S,  E.  317;  Sellers  v.  Page,  127 
Ga.  633,  56  S.  E.  1011;  and  Drawdy  v.  Hesters, 
130  Ga.  161,  60  S.  E.  451,  15  L.  R.  A.  (N.  S.) 
190.  As  ruled  by  Chief  Justice  Bleckley  in 
Jenkins  v.  Jenkins,  supra,  the  issue  presented 
by  this  ground  of  the  amended  motion  for  a 
new  trial  was  one  of  fact  for  determination 
by  the  Judge,  and  'The  true  doctrine  of  the 
authorities  is  that  where  two  alleged  mar- 
riages compete,  and  one  of  them  is  proved  as 
a  fact,  whether  by  direct  or  circumstantial 
evidence,  the  other  cannot  be  left  to  stand 
upon  the  mere  legal  presumption  founded  on 
cohabitation  and  repute.  *  •  •  With  no 
competing  actual  marriage  proved,  the  law 
presumes   marriage  from  cohabitation   and 


repute.  But  this  presumption  the  law  de- 
clines to  raise  in  opposition  to  a  competing 
marriage-  actually  proved."  The  testimony 
for  the  movant  established  a  presumption  of 
marriage;  the  testimony  for  the  respondent 
established  an  actual  marriage.  Under  the 
rulings  above  referred  to,  the  court  did  not 
err  in  adjudging  that  the  marriage  proved  by 
circumstantial  evidence  was  inferior  to  the 
marriage  established  by  direct  proof. 

[4]  4.  The  evidence  authorized  the  verdict, 
and  there  was  no  error  in  refusing  a  new 
trial. 

Judgment  affirmed. 

(78  W.  Va.  650) 
GAULBY  &  S.  E.  CO.  v.  VENCILL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  10.  1914.) 

(SyUahui  hy  the  Court) 

L  Eminxnt  DoiCAiN  (I  20*)— Railboad  Cob- 

POBATioN— Public    use. 

Issuance  of  a  charter  and  organization 
thereunder  are  not  alone  conclusive  evidence  of 
authority  in  a  railroad  corporation  to  appropri- 
ate private  property  to  its  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  59-67 ;   Dec.  Dig.  |  20.*] 

2.  Eminent  Domain  (I  20*)— Railboad  Cob- 
POBATION— Public  use. 

Before  a  corporation,  though  thus  char- 
tered and  organized,  can  lawfully  condemn  pri- 
vate property,  it  must  appear,  when  denied,  that 
the  use  is  public,  and  not  merely  private. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  59-67;    Dec  Dig.  §  20.*] 

3.  Eminent  Domain   (§  66*)— Pubuo  Use- 
Judicial  Detebmination. 

Whether  the  use  for  which  private  proper- 
ty may  be  condemned  is  public  is  a  question  for 
judicial  determination* 

[Ed.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  §§  165-167 ;   Dec.  Dig.  §  66.*] 

(Additional  SyllahuM  hy  Editorial  Staff.) 

4.  Eminent  Domain  (§  13*)— Right  to  Con- 
demn—Pbivatb  Use. 

The  provision  of  Const  art  3,  §  9,  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation  equally  denies 
the  ri^ht  to  take  private  property  for  private 
use  in  mvitum,  either  with  or  without  comi>en8a- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  51-53 ;    Dec  Dig.  §  13.*] 

5.  Eminent  Domain  (§  20*)— Public  Use— 
What  Constitutes. 

Where,  from  the  nature  of  the  business, 
the  purposes  to  be  subserved,  and  the  manner 
in  which  a  railroad  is  to  be  conducted,  it  clear- 
ly appears  in  condemnation  proceedings  by 
the  railroad  company  that  no  obligation  will  be 
assumed  to  the  public  or  liability  incurred  oth- 
er than  such  as  pertains  to  all  private  busi- 
ness, the  use  is  not  a  public  one,  and  hence 
the  condemnation  of  private  property  therefor 
is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §{  59-67;   Dec.  Dig.  {  20.*] 

Error  to  Circuit  Court,  Nicholas  County. 

Condemnation  proceedings  by  the  Gauley 
St  Summersville  Railroad  Company  against 
H.  6.   Vendll   and   other&     Judgment  for 
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plaintiff,  and  defendants  bring  error.  Re- 
versed, and  proceedings  dismissed,  without 
prejudice- 

G.  6.  Duff,  of  SummersTille,  and  A.  B. 
littlepage,  of  Charleston,  for  plaintiffs  in  er- 
ror. Alderson  &  Breckinridge,  of  Richwood, 
and  Mollohan,  McClintic  &  Mathews,  of 
Charleston,  for  defendant  in  error. 

LYNCH,  J.  By  this  proceeding  the  Gau- 
ley  ft  SummersYille  Railroad  Company  seeks 
to  condemn  a  right  of  way  66  feet  wide 
and  305  feet  in  length  through  6  acres  of 
land  Jointly  owned  by  H.  G.  VenciU  and  R. 
L.  NeiL  By  charter  it  is  authorized  to  con- 
struct and  operate  a  railroad  from  the  mouth 
of  Peters  creek,  a  tributary  of  Gauley  river, 
to  the  town  of  Summersville,  the  county  seat 
of  Nicholas  county,  a  distance  of  18  miles. 
The  circuit  court,  haring  found  for  the  ap- 
plicant on  all  the  issues  joined,  permitted 
the  condemnor  to  enter  upon  and  hold  the 
way  in  fee,  upon  payment  of  the  sum  ascer- 
tained and  reported  by  the  comndssioners  ap- 
pointed for  the  purpose.  From  these  find- 
ings, Vencill  and  Neil  obtained  a  writ  of 
error. 

The  Kanawha  &  West  Virginia  Railroad 
Company  owns,  and  in  part  operates,  a  right 
of  way  for  railroad  purposes  from  Charles- 
ton to  the  mouth  of  Peters  creek,  via  Elk 
river  and  Blue  creek  to  Morris  fork,  and, 
crossing  the  watershed  between  Blue  creek 
and.  Gauley  river,  to  Swiss  via  Belva  and 
other  minor  points;  its  right  of  way  not 
being  occupied  by  it  between  Morris  fork 
and  Belva,  and  between  Swiss  and  the  mouth 
of  Peters  creek.  Its  railroad  is  in  opera* 
tion  from  Charleston  to  Morris  fork,  a  dis- 
tance of  about  25  miles,  and  from  Belva  to 
Swiss,  a  distance  of  about  4  miles.  From 
Swiss  to  the  mouth  of  Peters  creek,  a  ter- 
minus of  the  Gauley  &  Summersville  Rail- 
road, a  distance  of  8  miles,  the  Flynn  Lum- 
ber Company,  under  some  arrangement  not 
definitely  stated,  operates  a  log  railroad  up- 
on the  right  of  way  of  the  Kanawha  &  West 
Virginia  Company,  which  furnishes  the  roll- 
ing stock  for  that  purpose,  but  not  the  en- 
gine. 

As  variously  estimated  by  witnesses,  the 
Flynn  Lumber  Company  owns  from  10  to 
75  per  cent,  of  the  timber  and  timber  lands 
along  the  route  projected  by  the  condemnor. 
Its  mills  are  located  at  Swiss,  to  which 
point  it  operates  the  log  road  from  the 
mouth  of  Peters  creek  for  its  sole  conven- 
ience, and  not  for  public  use.  It  has  no 
facilities  for  serving,  and  does  not  pretend 
to  serve,  the  public.  While  at  times  it  car- 
ries passengers  and  freight,  it  does  so  only 
at  its  pleasure. 

The  landowners  deny  the  right  of  the  ap- 
plicant, the  Gauley  &  Summersville  Railroad 
Company,  to  exercise  the  state's  authority 
to  condemn.  Their  principal  contention  is 
that  the  real  condemnor  is  the  Flynn  Lum- 


ber Company,  under  cover  of  a  different 
name  as  a  railroad  corporation;  the  princi- 
pal stockholders  of  both  being  substantially 
the  same  persons.  They  deny  the  public 
character  of  the  railroad  as  projected,  and 
assert  that  when  constructed,  if  constructed 
at  all,  the  railroad  will  be  dominated  and 
controlled  by,  and  devoted  to  the  exclusive 
use  of,  its  promoters,  the  lumber  company, 
and  that  thereafter  it  will  not  be  or  become 
a  common  carrier.  The  main  question,  then, 
is:  Is  the  land  sought  to  be  appropriated 
for  a  public  or  for  &  private  use? 

[1-3]  The  issuance  of  a  charter  to  &  rail- 
road corporation,  and  an  organization  there- 
under, while  essential  preliminary  st^ts,  do 
not  conclusively  establish  the  right  to  ap- 
propriate private  property  to  &  public  use. 
Whether  any  such  corporation  may  assert 
such  right  frequently  becomes  a  question  for 
judicial  determination,  in  Yieyr  of  all  the 
facts  and  circumstances  pertaining  to  the 
particular  case.  Railway  Co.  v.  Coal  Co., 
62  W.  Va.  185,  67  S.  E.  401.  The  authori- 
ties generally  so  hold. 

For  several  years,  from  two  to  seven  as 
state4  by  different  witnesses,  the  Flynn  Lum- 
ber Company  endeavored  to  acquire,  and 
during  that  period  did  acquire,  by  grants  to 
it  in  fee  from  landowners  along  the  pro- 
posed route,  rights  of  way  for  a  private  lum- 
ber railroad  to  haul  its  timber  from  the  for- 
ests to  its  mills  at  Swiss.  Since  the  date  of 
the  charter  and  organization  of  the  railroad 
company,  the  lumber  company  has  also  ac- 
quired, and  still  retains,  title  to  other  rights 
of  way  in  its  own  name.  Failing  to  agree 
with  Vencill  and  Neil,  the  lumber  company, 
as  defendants  insist,  obtained  a  charter  and 
organized  a  railroad  corporation  for  the  sole 
purpose  of  acquiring  in  invitum  that  which 
the  lumber  company  could  not  otherwise  ob- 
tain. 

This  purpose  further  appears,  as  the  land- 
owners likewise  insist,  from  the  additional 
circumstances  that  the  lumber  company  has 
furnished  the  funds  so  far  expended  in  the 
promotion  of  the  railroad,  of  the  capital 
stock  of  which  only  $500  of  the  $10,000  gross 
amount  authorized  by  the  charter  has  been 
paid  to  the  treasurer  of  the  railroad  com- 
pany— a  sum  Inadequate  to  defray  the  ex- 
penses incident  to  the  two  or  three  miles  of 
constructive  track  work  already  partially 
completed  near  the  mouth  of  Peters  creek, 
and  over  which  the  lumber  company  oper^ 
ates  its  lumber  road  in  connection  with  the 
Kanawha  &  West  Virginia  right  of  way 
thence  to  Swiss. 

W.  A.  Porter,  president  of  the  Gauley  ft 
Summersville  Railroad  and  general  man- 
ager of  the  Flynn  Lumber  Company,  in  ne- 
gotiations with  Vencill  and  Neil  for  rights 
of  way  for  the  private  road,  refused  their 
request  for  the  haulage  of  their  timber  w 
Swiss  on  its  way  to  market  He  stated  to 
Vencill  that  he  "would  not  make  any  agree- 
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.ment  to  haul  with  any  oiie» .  because*'  the 
Flynn  Lumber  Company  ''could  not  afford 
to  have  opposition  in  the  lumber  business 
in  Nidiolas  county,  and  build  a  road;  it 
would  not  pay."  Vendll  also  testified:  ''I 
told  Porter  I  did  not  want  a  price  on  it  [the 
right  of  way];  that  what  I  wanted  was 
seryice  over  the  road  when  the  road  was 
built  He  replied  that  I  could  not  get  it 
I  told  him  all  I  wanted  was  service  over 
the  road,  with  reasonable  rate  connectkms 
with  other  railroada  for  transportation.  He 
said  he  would  not  agree  to  give  anybody 
that,  and  I  says^  'You  cannot  get  my  land;' 
and  he  says,  'If  we  have  to  charter  a  rail- 
road to  get  our  timber  out,  we  will  make 


» »f 


the  rate  so  high  you  cannot  afford  to  pay. 
Or,  as  Nell  states:  "Mr.  Porter  wanted  to 
buy  a  right  of  way  through  this  property  for 
a  lumber  road.  I  told  him  I  did  not  want 
to  sell  it  for  a  private  road,  but  to  get  a 
charter,  and  we  would  let  him  have  a  right 
ef  way  as  far  as  I  was  concerned  in  it  He 
told  me  a  log  road  up  Peters  creek  would 
be  better  for  me  and  the  people  than  a  char- 
tered road.  I  contended  with  him  that  it 
would  not.  He  told  me  there  was  no  law 
to  compel  them  to  operate  the  raUroad,  If 
they  had  the  charter,  any  longer  than  they 
wanted  to,  and,  if  they  had  to  charter  one 
to  get  their  timber  out,  they  would  do  it, 
and  take  their  timber  out  as  they  built  the 
road  up  Peters  creek,  and,  when  they  got 
their  timber  out,  they  would  take  up  their 
road,  and  we  would  not  be  in  any  better 
shape  than  we  would  with  a  log  road." 

This  testimony  of  the  landowners  Porter 
denies  in  part  only,  and  that  denial  is  rather 
an  explanation.  He  says  they  demanded  in 
general  terms  railroad  facilities.  Implying 
transportation  to  market.  But  the  demand 
was  not  so  general.  Upon  a  fair  Interpreta- 
tion»  it  was  limited  to  haulage  to  Swiss,  the 
same  point  to  which  the  lumber  company 
proposed  to  haul  its  lumber.  It  was  this 
request  that  Porter  refused.  Properly  in- 
terpreted, the  refusal  means  that,  when  the 
road  is  constructed,  the  company  proposes 
to  serve  the  public  only  as  far  as  the  mouth 
of  Peters  creek,  and  the  Flynn  Lumbar  Com- 
pany a  further  distance  to  Swiss  over  the 
Kanawha  &  West  Virginia  right  of  way. 
In  other  words,  while  the  applicant  may 
haul  for  the  lumber  company  to  Swiss,  by 
using  the  right  of  way  of  the  Kanawha  & 
West  Virginia  from  the  mouth  of  Peters 
creek,  now  unoccupied  save  by  the  lumber 
company,  it  cannot  be  compelled  by  law  or 
otherwise  to  haul  for  the  public  as  far  as 
Swiss,  where  the  Kanawha  &  West  Virginia 
operates  its  road  to  Belva.  The  intention, 
obviously  apparent,  is  to  afford  facilities  to 
the  lumber  company  to  Belva,  and  to  deny 
them  to  the  public  (meaning  the  people  whose 
purposes  should  be  promoted),  any  freight  or 
transportation  facilities  by  railroad  connec- 
tions   any  ftarther  than  the  proposed  rail- 
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road  terminal  at  the  mouth  of  Peters  creek, 
where  no  accommodations  exist,  or  are  in 
contemplation,  so  far  as  appears  from  the 
record.  This  fact  lends  further  credibility 
to  the  defense  urged  by  the  landowners. 

While  the  circumstances  thus  appearing, 
whether  taken  singly  or  collectively,  are  not 
controlling  to  the  extent  warranting  denial 
of  the  ordinary  right  to  condemn,  they  may, 
nevertheless,  be  considered  in  so  far  as  th^ 
indicate  or  establish  a  lack  of  intention  to 
serve  other  Interests  than  those  of  the  real 
sponsors  and  promoters  of  the  enterprise 
except  under  legal  compulsion.  That  lack 
of  Intention  is  clearly  manifest  The  wit- 
ness Porter,  speaking  for  the  two  companies, 
frankly,  but  without  further  explanation, 
80  advises  the  court  He  withholds  any  in- 
formation he  may  possess  on  the  question 
whether  the  constructive  work  begun  by 
the  company  of  which  he  is  g^ieral  man- 
ager will  be  prosecuted  with  diligence  to 
completion  by  the  company  of  which  he  Is 
president,  or  whether,  by  delaying  final  com- 
pletion for  ten  years  under  the  provisions 
of  section  66,  c.  54,  Code  1906,  he  as  such 
general  manager  and  president  may  so  plan 
the  progress  of  the  work  that  at  the  ex- 
piration of  the  ten-year  period  the  Flynn 
Lumber  Company  may  not  need  the  services 
of  the  railroad,  and  therefore  abandon  it. 
In  other  words,  is  the  company  acting  in 
good  faith  in  its  efforts  to  build  a  railroad? 
or  is  the  char.ter  and  organization  a  mere 
subterfuge,  to  secure  by  condemnation  rights 
of  way  not  otherwise  obtainable,  for  a  use 
Intended  only  for  private  purposes? 

That  the  lumber  company  sought  to  avoid 
the  burden  and  responsibility  of  a  common 
carrier  is  obvious.  That  It  will  now  will- 
ingly perform  all  the  essential  functions  of 
a  public  service  corporation,  or  that  it  in- 
tends in  good  faith  to  serve  the  public,  is 
not  obvious,  in  view  of  the  unexplained  state- 
ments of  its  chief  executive  officer. 

Its  legal  advisers,  however,  admonish  us 
of  the  provisions  of  law  by  which  it  may  be 
compelled  to  discharge  its  public  corporate 
functions.  But  they  do  not  venture  to  sug- 
gest that  the  railroad  compay  will  not,  as 
suggested  by  Porter,  and  as  perhaps  it  may, 
abandon  the  road  whenever  and  as  soon  as 
the  Flynn  Lumber  Company  has  removed 
and  marketed  its  lumber.  That  it  can  or 
may  do  so  is  an  open  question.  In  23  AnL  & 
Eng.  Enc.  L.  727,  it  is  said  that:  "Where 
there  are  no  special  circumstances,  or  di- 
rect statutory  requirements,  the  decisions 
are  at  variance  on  the  question  of  an  im- 
plied duty  to  continue  the  operation  of  the 
road;  but  by  the  weight  of  authority  the 
determination  of  such  matters  is  wlthUi  the 
discretionary  power  of  the  corporation,  and 
its  action  is  subject  to  legislative  control, 
or.  In  a  proper  case,  to  a  forfeiture  of  the 
franchise."  The  company  may  construct  and 
equip  the  road  with  this  purpose  in  view. 


1106 


80  SOUTHBASTJSRN  BBPORTEB 


(W.Va. 


It  not  only  may  do  so,  bat  the  attitude  of 
Porter  indicates  tliat  it  will  probably  do  so. 

[4]  That  private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just 
compensation  (section  9,  art  3,  Const)  equal- 
ly denies  the  right  to  take  private  property 
for  private  use  in  invitum,  either  with  or 
without  compensation  (Yamer  v.  Martin,  21 
W.  Va.  534 ;  Hench  v.  Pritt,  62  W.  Va.  270, 
67   S.  B.  808,  125  Am.  St  Rep.  066). 

In  the  last-cited  case  this  court  held  un- 
oon8tituti(xial  an  act  of  the  Legislature  au- 
thorizing lumber  corporations  to  invoke  the 
right  of  eminent  domain.  We  may  therefore 
appropriately  inquire  whether  a  lumber  com- 
pany  can,  through  the  medium  of  a  public 
railroad  corporation,  accomplish  that  which, 
although  authorized  by  the  legislative  de- 
partment of  the  state  government,  it  could 
not  accomplish  as  a  private  corporation. 
That  is  the  ultimate  effect,  the  unavoidable 
result,  if  the  applicant  here  may  be  permit- 
ted to  condemn,  especially  when  the  purpose 
plainly  apparent  is  to  do  by  indirection  what 
it  could  not  do  in  its  own  name.  A  $10,000 
railroad  corporation  would  not  &t  least  on  its 
capital  stock,  construct  and  equip  even  an  18 
mile  railroad.  Of  course,  its  credit  is  not 
limited  by  its  authorized  issue  of  stock.  But 
a  financially  strong  sponsor  like  the  Flynn 
Lumber  Company,  the  real  though  not  the  os- 
tensible railroad  company,  can  construct  and 
equip  many  more  than  18  miles  of  such 
roads.  As  the  record  now  stands,  we  are  un- 
able to  agree  with  the  applicant  that  it  has 
the  right  to  appropriate  to  its  uses  the  lands 
sought  to  be  condemned. 

The  public  necessity  for  the  road  is  not 
urgent  No  witness  so  testifies.  Several  say 
it  is  not  necessary;  that  there  is  no  public 
demand  for  a  railroad;  that  the  proposed 
road  will  operate  to  prejudice  the  construc- 
tion of  a  substantially  beneficial  public  serv- 
ice railroad  in  Nicholas  county.  Many  courts 
decline  to  grant  the  right  to  condemn  in  any 
particular  case  until  the  applicant  shows 
such  public  demand  or  necessity,  if  the  right 
is  contested  for  want  of  necessity — ^a  reason- 
able rule.  Why  should  one  whose  title  to 
land  claimed  by  him  is  dear  be  required  to 
assume  any  burden  of  proof  against  one  who 
asserts  a  hostile  superior  right?  But,  even 
if  he  assimies  the  burden,  as  other  courts 
hold,  after  the  condemnor  has  established  a 
prima  facie  case,  that  burden  has  been  met  in 
this  instance.  The  whole  record  points  to  but 
one  legitimate  conclusion:  An  effort  by  a 
private  company  to  engage  in  the  railroad 
business  in  order  to  subserve  its  own  private 
interests  under  the  guise  of  a  railroad  cor- 
poration. 

The  benefit  to  accrue  to  the  public  from 
the  construction  and  operation  of  the  road  is 
merely  an  incident  to  the  main  purpose,  the 
transportation  facilities  of  the  Flynn  Lumber 
Company.  We  do  not  mean  to  say  that  be- 
cause private  interest  will  primarily  be  pro- 


moted, the  right  to  condemn  must  be  denied.. 
Such  interests  ordinarily  are  benefited. 
Otherwise,  capital  could  not  be  induced  to 
engage  in  internal  improvements,  so  essential 
to  the  pubQc  welfare,  comfort,  and  conven- 
ience. 

But  such  right  is  properly  denied  where 
an  evasion  of  the  constitutional  inhibition 
against  the  taking  of  private  property  for 
purposes  purely  private  is  the  chief  induce- 
ment or  incentive  for  the  appropriation. 
The  holding  and  discussion  in  Weidenfield  v. 
Railroad  Co.  (C.  C.)  48  Fed.  615,  is  peculiarly 
pertinent  when  applied  to  the  facts  of  this 
case.  The  holding  is:  '*A  railroad  to  be  built 
solely  for  the  private  use  of  the  controlling 
stockholder  in  conveying  tan  bark  from  a 
certain  tract  of  land  to  his  mills  is  not  en- 
titled to  exercise  the  right  of  eminent  domain, 
though  the  company  is  organized  under  Act 
Pa.  April  4,  1868,  which  provides  for  the 
formation  and  regulation  of  public  railroad 
companies.''  The  case  was  heard  on  afildav- 
its,  which  the  court,  by  Reed,  Judge,  said 
were  sutfident  to  "satisfy  me  that  the  pur- 
pose of  the  organization  of  the  railroad  com- 
pany was  a  private  one,  namely:  To  reach 
and  transport  the  bark  belonging  to  or  pur- 
chased by  Healy  &  Son  for  use  at  their  tan- 
neries. Although  its  promoters  profess  that 
it  is  organized  for  a  public  purx)ose,  yet  they 
have  failed  to  show  any  public  use  or  neces- 
sity for  the  railroad,  or  any  public  traffic  it 
will  obtain  when  constructed.  Healy  and 
Brown  admit  their  purpose  in  subscribing  to 
the  stock  was  to  secure  means  of  reaching 
the  bark  they  needed  for  the  tanneries  and, 
as  the  stock  is  held  by  themselves,  their  at- 
torneys and  business  associates,  it  is  probable 
that  their  motive  in  subscrlbinyg  to  the  stock 
actuated  all  the  subscribers  for  one  share 
each.  The  company  is  organized  for  the 
short  time  of  ten  years,  and  is  manifestly  in- 
tended to  meet  a  temporary  necessity.  It 
follows,  therefore,  that  its  stockholders  are 
endelLvorlng  to  use  its  corporate  powers.  In- 
cluding that  of  eminent  domain,  for  a  private 
purpose."  As  hertofore  stated,  the  stock- 
holders of  the  Flynn  Lumber  Company  and 
the  Oanley  &  Summersville  Railroad  Com- 
pany, while  not  identical;  are  substantially 
the  same  persons.  Those  of  the  former  who 
are  active  in  promoting  the  railroad  own  a 
controlling  interest  in  both  companies.  The 
proof  recited  impliedly,  if  not  conclusively, 
warrants'  the  conviction  that  the  real  pur- 
pose of  the  railroad  organization  is  to  furnish 
facilities  for  the  transportation  of  the  lumber 
company's  timber  to  its  mills  at  Swiss,  and 
that,  when  this  purpose  is  accomplished,  the 
railroad  will  be  abandoned.  Porter  admits, 
at  least  Vencill  and  Neil  so  testify,  that  a 
railroad  over  the  proposed  route  will  not  pay, 
that  the  company  will  construct  it  only  when 
and  as  necessary  and  convenient  for  the  re- 
moval of  the  timber,  and  that  thereafter  the 
railroad  company  cannot  legally  t>e  required 
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to  maintain  and  operate  Its  road;  in  other 
words,  that  it  will,  or  at  least  may,  then 
abandon  the  railroad. 

[5]  Where,  from  the  nature  of  the  business, 
the  purposes  to  be  subserved,  and  the  manner 
in  which  a  railroad  is  to  be  conducted,  it  is 
clear  that  no  obligation  will  be  assumed  to 
the  public  or  liability  incurred  other  than 
such  as  pertains  to  all  strictly  prlyate  busi- 
ness, then  the  use  is  not  a  public  use.  Strat- 
ford V.  Greenboro,  124  N.  C.  127,  32  S.  B.  394 ; 
Matter  of  S.  R.  O.  R.  Co.,  128  N.  Y.  408,  28 
N.  B.  606 ;  Matter  of  E.  B.  W.  &  M.  Co.,  96 
N.  Y.  42 ;  Dice  v.  Sherman,  107  Va.  425,  59  S. 
B.  388.  In  all  proceedings  to  condemn  pri- 
vate property,  the  character  of  the  business 
to  be  done  and  the  manner  of  doing  it  must 
be  considered  in  determining  whether  the 
proposed  use  is  public  or  private.  Sholl  v. 
CJoal  Co.,  118  lU.  427,  10  N.  B.  199,  59  Am. 
Rep.  379. 

For  the  reasons  stated,  we  are  of  opinion 
to  reverse  the  Judgment  of  the  circuit  court, 
and  «^i«miiff  the  proceedings,  without  prej- 
udice. 

(73  W.  Va.  682) 

SCHMULBACH  BREWING  CO.  v. 
HBNAGHBN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  10,  1914.) 

(8yUabu9  hy  the  Court*) 

Ghattbl  Mobtgaqeb  (§  187*)— Possession— 
Retention  by  Mobtgaqob-^Validity. 
A  deed  of  trust  on  farniture  and  fixtures, 
situated  in  a  saloon,  and  also  on  the  liquor  li- 
cense and  the  lease  of  the  buildins  in  which  the 
business  is  conducted,  is  not  voia  per  se  as  to 
such  property  because  it  also  covers  the  stock 
of  liquors  and  other  consumable  merchandise, 
employed  in  the  business,  and  by  the  provisions 
of  the  trust  the  property  covered  thereby  is  left 
in  the  possession  of  the  owner  until  default  in 
payment  of  the  debt  secured,  or  until  sold. 

[Ed.  Note.— For  other  cases,  see  Cliattel  Mort- 
gages, Cent.  Dig.  {§  372-392 ;  Dec.  Dig.  i  187.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Bill  by  the  Schmulbach  Brewing  Company 
against  Thomas  A.  Henaghen  and  others. 
From  the  decree,  plaintiff  appeals.  Affirmed 
in  part,  and  reversed  in  part,  and  remanded. 

Davis,  Swartz  &  Templeman,  of  Clarks- 
burg, for  appellant.  Harvey  F.  Smith,  of 
Clarksburg,  for  appellees. 

MII4LBR,  P.  The  object  of  the  bill  was 
the  appointment  of  a  special  receiver  to  se- 
quester Henaghen's  property,  consisting  of 
bar  fixtures,  lease  and  license,  and  a  stock  of 
liquors,  covered  by  a  deed  of  trust  in  favor 
of  plaintiff,  and  alleged  to  constitute  a  first 
and  prior  lien  on  the  fixtures,  lease  and  liq- 
uor license,  as  against  Henaghen  and  aU  his 
creditors,  and  as  against  Henaghen,  a  first 
lien  also  on  said  stock  of  liquors,  etc.,  to  en- 
force said  lien,  to  convene  the  creditors,  and 
for  general  relief. 


A  special  receiver  was  appointed  who  sold 
the  property,  and  the  cause  was  referred  to 
a  commissioner,  who  by  the  first  and  second 
paragraphs  of  his  report,  excepted  to  by  sun- 
dry other  creditors,  reported,  among  other 
things,  net  proceeds  of  the  sale  of  the  fix- 
tures, furniture,  leasehold  estate  and  license, 
$2,890.40,  and  of  the  merchandise  stock  in 
trade,  $1,172.40,  and  that  the  first  lien  on 
the  first-mentioned  sum  was  the  trust  lien 
in  favor  of  plaintiff,  amounting  to  $2,168.57. 

The  decree  appealed  from,  among  other 
things,  sustained  the  exceptions  of  creditors 
to  the  report  of  the  commissioner,  respect- 
ing the  separation  or  apportionment  of  the 
proceeds  of  the  sale  of  said  property,  and 
the  priority  of  the  trust  lien  of  plaintiff,  and 
adjudged  plaintifTs  deed  of  trust  to  be  void, 
of  no  effect  as  a  lien  as  against  the  other 
creditors  of  said  Henaghen,  and  that  plain- 
tiff had  no  lien  by  virtue  of  said  trust  upon 
said  fixtures,  furniture,  etc.,  or  the  proceeds 
of  the  sale  thereof,  and  these  rulings  of  the 
court  below  are  assigned  as  errors,  and  are 
the  only  errors  relied  on  for  reversal. 

We  are  of  opinion  that  the  report  of  the 
commissioner  was  right  and  that  the  decree 
appealed  from,  in  so  far  as  it  sustains  ex- 
ceptions thereto,  is  erroneous  and  should  be 
so  far  reversed.  The  decree  was  most  likely 
influenced  by  the  principles  enunciated  in 
the  recent  case  of  Gilbert  v.  Peppers,  65  W. 
Va.  355,  64  S.  B.  361,  36  L.  R.  A.  (N.  S.)  1181. 
But  in  so  far  as  the  court  undertook  to  apply 
the  principles  of  that  case  to  the  fixed  and 
unconsumable  property  covered  by  plaintiff's 
deed  of  trust  we  think  it  was  in  error.  Plain- 
tiff in  its  bill  conceded  the  application  of  that 
case  to  the  stock  of  liquors  and  other  mer- 
chandise covered  by  its  trust  lien,  but  assert- 
ed the  validity  thereof  on  the  fnrnlture  and 
fixtures  and  other  imperishable  property  cov- 
ered thereby,  as  against  Henaghen  and  all 
other  creditors,  and  good  also  as  against 
Henaghen  on  all  the  other  property. 

The  ground  upon  which  Gilbert  v.  Peppers, 
and  other  cases  like  it,  is  based,  Is  that 
while  professing  to  secure  the  creditor  such 
a  deed  of  trust  leaves  the  debtor  in  absolute 
control  of  the  property  and  free  to  sell  aAd 
appropriate  the  proceeds  thereof  to  his  own 
use,  and  for  this  reason  void  per  se.  But  as 
applied  to  fixed  property  like  bar  fixtures 
and  furniture,  leaseholds  and  licenses,  though 
employed  in  the  business  of  merchandising, 
there  is  no  more  reason  for  applying  the  prin- 
ciples of  Gilbert  v.  Peppers,  to  such  property, 
than  to  any  other  kind  of  personal  property. 
We  think  the  correct  rule  applicable  to  that 
class  of  property  is  laid  down  In  Bartles  & 
Dillon  v.  Dodd,  56  W.  Va.  383,  49  S.  B.  414. 
That  case  in  effect  holds  that  a  deed  of  trust 
covering  furniture  and  fixtures  or  other  fix- 
ed and  imperishable  property  is  not  void  per 
se,  because  it  also  covers  some  perishable 
property,  though  left  in  the  hands  of  the 
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grantor  until  default  In  payment  of  the  debt 
secured,  or  until  sold.  Where  the  reason  for 
a  rule  Is  absent,  as  a  general  proposition,  the 
rule  should  not  be  applied. 

The  question  which  we  now  decide  was  re- 
served in  Gilbert  v.  Peppers.  We,  therefore, 
reverse  the  decree  below,  In  so  far  as  it  sus- 
tains exceptions  of  creditors  to  the  report 
of  the  commissioner,  and  denies  to  plaintiff 
the  benefit  of  its  trust  lien  on  said  imperish- 
able property.  In  other  respects  the  decree 
is  confirmed. 

And  we  remand  the  cause  with  directions 
to  overrule  said  exceptions  and  to  modify  its 
decree  so  as  to  conform  to  said  commission- 
er's report,  and  for  farther  proceedings  to 
be  had  according  to  the  rules  and  principles 
governing  courts  of  equity. 

LYNCH,  J.,  absent 

(73  W.  Va.  669) 

LINGER  et  al.  v.  WILSON. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

Feb.  10,  1914.) 

(Byttalui  hy  the  Court.) 

1.  Saus  (I  176*)— Refusal  to  Accept— Ob- 
jections—Waiveb. 

When  refusal  to  accept  goods  (>urcha8ed  is 
baaed  solehr  upon  a  particular  objection,  formal- 
ly and  deliberately  stated,  all  other  objections 
are  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  Si  436-444 ;    Dec  Dig.  §  176.*] 

2.  Sales   (i    178*)— Implied    Sale— Accept- 
ance or  Goods. 

Thou|[h  a  paTchaser  of  goods  does  not  order 
the  quantity  oelivered  to  him,  a  sale  of  the 
whole  will  be  implied  where  on  receiving  the 
goods  the  purchaser  does  not  withiu  a  reasonable 
time  repel  the  implication  by  returning  the 
goods  or  notifying  the  seller  that  he  will  not 
accept  them  because  of  the  excess  of  quantity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  461-455 ;    Dec  Dig.  {  17a*] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  Thomas  C.  Linger  and  others 
against  C.  E.  Wilson.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

Stokes  &  Bronson,  of  Williamson,  for  plain- 
tiff in  error.  B.  Randolph  Bias,  of  WilUam- 
son,  for  defendants  In  error. 

BOBINSON,  J.  The  evidence  discloses 
that  defendant  ordered  from  plaintiffs  a  car 
of  600  bushels  of  corn  at  66  cents  per  bush- 
el and  400  bushels  of  oats  at  52  cents  per 
bushel;  that  upon  this  order  a  car  contain- 
ing a  greater  quantity  of  each  kind  of  grain 
was  shipped  and  an  invoice  showing  the 
greater  quantity  mailed  to  defendant;  that 
neither  when  the  invoice  was  received  by 
defendant,  nor  later  when  the  car  arrived 
at  the  destination  point,  did  defendant  give 
notice  to  plaintiffs  of  any  objection  on  the 
score  of  an  excess  quantity  having  been  in- 
voiced and  shipped;  that  after  the  arrival 
of  the  car  defendant  did  write  plaintiffs  that 


lie  would  not  pay  the  draft  at  the  bank  and 
thereby  take  up  the  bill  of  lading— in  other 
words  would  not  receive  the  shipment— un- 
less a  new  draft  was  made  allowing  a  claim 
made  by  bim  in  relation  to  an  alleged  former 
contract  between  him  and  plaintiffs,  whidi 
former  contract  he  claimed  had  not  been  kept 
on  the  part  of  plaintiffs;  that  plaintiffs  re- 
plied,  denying  liability  by  reason  of  any  such 
former  contract  and  refusing  to  concede  de- 
fendant's demands  In  that  regard;  that  defend- 
ant then,  more  than  a  week  after  the  arrival 
of  the  car,  and  a  longer  time  after  the  receipt 
of  the  invoice  showing  the  quantity,  for  the 
first  time  objected  that  the  quantity  was  in 
excess  of  what  he  had  ordered ;  and  that  thla 
objection  to  the  excess  was  not  made  until 
twenty  days  after  the  draft  was  drawn,  six- 
teen days  after  the  invoice  was  mailed,  and 
at  least  a  week  after  the  car  reached  its  des- 
tination. 

Defendant  persisted  in  his  refusal  to  take 
the  grain.  Plaintiffs  at  last  proposed  that 
defendant  should  take  from  the  car  the 
amount  he  had  ordered  and  that  they  would 
dispose  of  the  residue.  Notwithstanding  this 
offer,  defendant  still  refused  to  take  any  of 
the  grain.  Plaintiffa  thereafter  sold  the  grain 
to  the  best  advantage  and  charged  defend- 
ant with  the  difference  between  the  amount 
received  and  the  amount  the  grain  was  worth 
at  the  contract  price  with  defendant.  Upon 
the  trial  of  this  action,  before  the  court  in 
lieu  of  a  Jury,'  plaintiffs  recovered  Judgment 
against  defendant  for  the  amount  so  charged 
against  him. 

[1]  The  Judgment  is  right  It  must  be  con- 
ceded that  objection  on  the  part  of  defendant 
to  rec^ving  the  grain  because  plaintifls  had 
not  complied  with  a  former  contract  is  no 
ground  upon  which  defendant  can  excuse  him- 
self from  complying  with  this  latter  distinct 
contract  of  purchase.  And  it  is  quite  apparent 
in  the  case  that  the  matter  of  quantity  was 
a  remote  and  secondary  consideration  by  de- 
fendant He  deliberately  stated  a  single  ob- 
jection to  receiving  the  shipment  That  sin- 
gle objection  was  the  alleged  failure  of  plain- 
tiffs to  comply  with  a  former  contract  He 
expressed  a  willingness  however  to  take  the 
full  shipment  if  his  claim  made  under  the 
alleged  former  contract  was  considered  in 
settlement  Thus  he  inferentially  waived  ob- 
jection to  the  excess  of  quantity.  "A  rejec- 
tion placed  upon  one  ground  may  operate  as 
a  waiver  of  objection  based  upon  other 
grounds."  24  Amer.  ft  Eng.  Enc.  Law  1092; 
Benjamin  on  Sales  (7th  Amer,  Ed.)  page  73& 
The  character  of  defiendanf s  objection,  and 
the  condition  embraced  therein,  so  operated 
in  this  case.  "When  the  refusal  to  accept 
purchased  goods  is  based  upon  particular 
objections,  formally  and  delib«»tely  stated, 
all  other  objections  are  deemed  waived.** 
Littiejohn  v.  Shaw,  168  N.  X.  188,  63  N.  S. 
810.  An  excerpt  from  the  opinion  in  the  case 
cited  is  applicable  to  the  case  under  oonald- 
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eration :  'This  walyer  of  all  other  objections 
is  not  only  Justly  Inferable,  generally;  but 
Is  especially  so,  when,  as  under  the  circum- 
stances presented  In  this  case,  the  deliberate- 
ness  with  which  the  objections  are  stated 
leaves  it  to  be  implied  that  there  has  been  a 
consideration  of  the  matter  of  the  acceptance 
of  the  goods  and  a  result  reached  upon  par- 
ticular grounds." 

[21  Moreover,  defendant  persisted  in  a  base-' 
less  objection  until  a  reasonable  time  had  ex- 
pired for  objecting  on  the  ground  of  an  excess 
of  quantity.  Though  a  purchaser  of  goods  does 
not  order  the  quantity  delivered  to  him,  a  sale 
of  the  whole  will  be  Implied  where  on  receiv- 
ing the  goods  the  purchaser  does  not  within 
a  reasonable  time  repel  the  implication  by  re- 
turning the  goods  or  notifying  the  seller  that 
he  will  not  accept  them  because  of  the  excess 
of  quantity.  Failure  to  return,  or  to  give  no- 
tice of  nonacceptance,  amounts  to  an  accept- 
ance. Bartholomae  v.  Paull,  18  W.  Va.  771; 
Thompson  v.  Douglass,  35  W.  Va.  337,  13  S. 
E.  1015;  Ford  v.  Friedman,  40  W.  Va.  177, 
20  S.  E.  930.  In  reason,  and  in  Justice  to 
plaintiffs*  rights,  defendant  could  not  delay 
so  long  as  he  did  and  tlien  rely  on  an  objec- 
tion to  the  quantity.  He  impliedly  accepted 
the  full  quantity,  subject  only  to  the  baseless 
objection  to  which  we  have  referred.  Indeed 
his  letters  of  objection  to  plaintiffs  plainly 
show  that  he  had  no  objection  to  the  quantity 
if  he  could  have  the  alleged  breach  of  a  for- 
mer contract  taken  into  consideration  in  set- 
tlement. 

Defendant's  claim  of  unliquidated  damages 
growing  out  of  the  alleged  former  contract 
was  of  course  properly  rejected  in  this  action. 

An  order  will  be  entered  affirming  the 
Judgment 

(78  W.  Va.  690) 

ALDERSON  v.  KAHLB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  13,  1914.) 

(Syllabus  Jty  the  Court.) 

1.  liinEL  AND  Slander  (§  86*)— Deolabation 
—Actionable  Wobds. 

It  suffices,  in  a  common-law  count  for 
defamation,  to  charge,  in  appropriate  terms  and 
connection,  the  use  of  such  words  as  "thief" 
and  **robber/'  and  it  is  not  necessary  to  charge 
accusation  of  the  conunlssion  of  a  specific  of- 
fense. 

[Ed.  Note.—For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  205-208;  Dec.  Dig.  § 
86.»] 

2.  Libel  and  Slandeb  (§  34*)— Defenses— 
Pbivilege. 

The  common-law  defenses  of  privilege  in 
actions  for  defamation  are  available  in  actions 
for  statutory  slander. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  113 ;    Dec.  Dig.  §  34. ♦] 

3.  Libel  and  Slander  (§§  45,  123*)— Pbivi- 
le6bo     comicvnioation  —  question     fob 

JUBT. 

A  communication,  made  in  the  course  of  an 
altercation-  concerning  personal  or  property 
rights,   and   bearing  some   reasonable    relation 


to  the  subject-matter  of  the  controversy,  is 
privileged,  and  it  should  be  left  to  the  jury  to 
say  whether  the  defendant  lias  abused  his  priv* 
ilege. 

[Ed.,  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  138-140,  356-604 ;  Dec. 
Dig.  §§  45,  123.*'] 

4.  Libel  and  Slandeb  (§  123*)— Meaning  of 
Words— Intention— Question  fob  Jubt. 
The  sense  in  which  actionable  words  were 
used,  when  the  utterance  thereof  has  been  at- 
tended by  facts  and  circumstances  indicating 
their  use  in  a  qualified  sense,  so  as  to  make 
them  convey,  to  those  who  heard  them,  a  mean- 
ing different  from  the  one  ordinarily  accorded 
them,  is  a  question  for  jury  determination. 

[Ed,  Note.- For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  35«-364;  Dec  Dig.  § 
123.*] 

$.  Libel  and  Slandeb  (§  63*)— Mitigating 
CiBcuMSTANCES— Actual  ]!iiALicB. 

Instructions,  given  in  an  action  for  slander 
so  drawn  as  to  limit  the  effect  of  mitigating 
circumstances  to  the  inquiry  as  to  the  existence 
of  actual  malice,  deprive  the  defendant  of  the 
benefit  of  the  consideration  of  such  facts  by  the 
jury  in  the  ascertainment  of  the  amount  of 
the  damages,  and  are  erroneous. 

[Ed.  Note.— For  other  cases,  see  lAbel  and 
Slander,  Cent.  Dig.  §{  164,  318 ;    Dec  Dig.  § 

■ 

6.  Libel  and  Slandeb  (|  59*)— Mitigating 
Circumstances— Intoxication. 

In  such  cases,  intoxication  of  the  defend- 
ant at  the  time  of  his  use  of  the  slanderous 
words  is  a  mitigating  circumstance,  proper  for 
the  consideration  of  the  jury  in  estimating  the 
damages. 

[Ed.  Note. — £*or  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  159,  166,  319 ;   Dec  Dig. 

7.  Libel  and  Slandeb  (§  63*)— Mitigating 
Circumstances— Pbovocation. 

Provocation  by  the  plaintiff,  inducing,  the 
utterance  of  the  slanderous  words,  is  a  miti- 
gating circumstance  also. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  i$  164,  318;  Dec  Dig.  $ 
63.*] 

Robinson,  J.,  dissenting. 

Error  to  Circuit  Court,  Nicholas  County. 

Action  for  slander  by  F.  N.  Alderson 
against  L.  N.  Eahle.  Judgment  for  plain- 
till,  and  defendant  brings  error.  Reversed 
and  remanded  for  new  triaL 

Morrison  &  Rider,  of  Sutton,  and  Q.  G. 
Duff,  of  Summersville,  for  plaintiff  in  error. 
Craig  &  Wolverton  and  Brown  &  Eddy,  all 
of  Richwood,  A.  N.  Breckenridge  and  James 
G.  Bunting,  both  of  Summersville,  and  R.  S. 
Spilman,  of  Charleston,  for  defendant  in  error. 

POFFENBAROER,  J.  The  declaration  In 
this  action,  charging  the  utterance  of  slan- 
derous and  Insulting  words  by  the  defendant, 
consists  of  two  counts,  in  the  first  of  which 
the  words  spoken  are  treated  as  actionable 
at  common  law,  and  in  the  other  as  action- 
able under  the  statute.  There  vras  a  demur- 
rer to  the  first  count  only,  and  the  court 
overruled  it. 

[1]  The  plaintiff  Is  an  attorney  at  law  in 
good  standing  and  repute,  and  the  defendant 
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a  physidan  and  the  owner  of  a  boarding 
house.  The  latter  had  Instituted  a  criminal 
proceeding  against  a  certain  woman,  charg- 
ing her  T^lth  having  absconded  from  said 
boarding  house,  after  having  obtained  credit 
and  accommodation  thereat,  with  intent  to 
defraud  the  defendant  out  of  the  sum  of  $25. 
She  employed  the  plalnttff  as  her  attorney  In 
the  matter,  and,  on  the  day  fixed  for  her  trial 
before  a  Justice  of  the  peace,  and  at  the  of- 
fice of  the  justice,  there  was  an  Interview  be- 
tween plalntlflT  and  defendant.  In  the  course 
of  which  the  latter  denounced  the  former  as 
being  "a  Nicholas  county  robber,"  "a  West 
Virginia  cur,"  "a  Nicholas  county  cur  and 
thief,"  and  "a  thieving  cur,"  and  charged 
that  he  was  "trying  to  help"  the  woman  "to 
rob"  him.  The  words  "thief  and  "robber" 
are  clearly  actionable  at  common  law,  for 
they  Import  guilt  of  criminal  offenses.  Bour- 
land  V.  Eldson,  8  Grat  27;  Cheatwood  v. 
Mayo,  5  Munf.  16;  Smith  v.  Moore,  74  Vt.  81, 
52  Atl.  320 ;  Line  v.  Spies,  139  Mich.  484,  102 
N.  W.  993;  DalUn  v.  Mayer,  122  App.  Dlv. 
676,  107  N.  y.  Supp.  316.  It  Is  not  necessary 
to  charge  a  specific  offense.'  Odgers,  Lib.  and 
Slan.  pp.  47,  48.  It  suffices  to  charge  the  ut- 
terance of  a  general  word  or  words.  Import- 
ing guilt  of  a  punishable  offense.  In  a  dec- 
laration In  a  civil  action,  the  high  degree  of 
certainty,  characteristic  of  Indictments,  Is 
not  required,  and  the  gravamen  of  the  action 
for  slauder  Is  not  the  alleged  offense.  As  the 
count  charges  the  use  of  the  words  complain- 
ed of  here  In  connection  with  professional 
acts  of  the  plaintiff,  and  consequent  loss  of 
business  and  Impairment  of  professional 
standing  are  averred.  It  states  a  common-law 
cause  of  action,  even  though  the  epithets  ap- 
plied should  not  be  regarded  as  actionable 
when  used  under  other  circumstances.  Mos- 
ley  V.  Moss,  6  Grat  534;  Hoyle  v.  Young,  1 
Wash.  (Va.)  150,  1  Am.  Dea  446.  Obviously 
the  demurrer  was  properly  overruled. 

[2,  3]  In  its  rulings  upon  prayers  for  in- 
structions, the  trial  court  refused  to  submit 
to  the  Jury  an  inquiry  as  to  whether  the  oc- 
casion on  which  the  words  complained  of 
were  used  brought  the  defendant  within  the 
immunity  of  privilege  as  to  them,  and  gave 
instructions  so  framed  as  to  bar  such  in- 
quiry. They  were  not  privileged  as  having 
been  used  in  the  course  of  judicial  procedure. 
The  altercation  took  place  outside  of  the 
justice*s  office,  when  there  was  no  trial  in 
progress.  Some  or  all  of  the  denunciations 
were  repeated  after  the  parties  went  into  the 
office,  but  they  related  to  the  quarrel  which 
originated  outside,  and  not  to  any  procedure 
in  the  action.  There  was  in  fact  no  trial 
that  day,  the  Justice  having  postponed  it  be- 
cause, in  his  opinion,  the  mental  condition  of 
the  parties  suggested  the  wisdom  of  a  con- 
tinuance. 

Two  other  grounds  of  privilege  are  sug- 
gested, defense  of  property  or  an  Interest  of 
the  defendant  in  the  subject-matter  of  the 
interview  and  defense  of  his  character  or 


personal  feelings,  both  of  which  rights  are- 
recognized  by  law.  Odgers,  Libel  and  Slan- 
der, 289,  291 ;  Newell,  Def.  L.  and  S.  !§  108- 
110,  pp.  509,  510.  Formerly  these  defenses  to 
statutory  slander,  insulting  words,  were  not 
permitted,  nor  could  the  defendant  Justify  by 
plea  and  proof  of  the  truth  of  the  charges 
made  by  him.  Brooks  y.  Galloway,  12  Leigh 
fVa.)  466.  Such  was  the  Judicially  declared 
effect  of  the  provision,  saying  no  plea,  ex- 
ception, or  demurrer  should  be  sustained  to 
preclude  a  Jury  from  passing  upon  the  words 
charged  in  the  declaration.  But  in  1849  the 
statute  was  amended  by  the  elimination  of 
the  words  "plea"  and  "exception"  and  theJn- 
sertion  of  a  provision  for  a  plea  of  Justifica- 
tion ;  and  these  alterations  have  restored,  or 
conferred,  the  common-law  defense  of  priv- 
ilege. Chaffln  V.  Lynch,  83  Va.  106,  1  S.  E. 
803.  The  right  incident  to  a  privilege  of  this 
kind  does  not  extend  so  far,  however,  as  to 
authorize  the  set-oflT  of  one  independent 
calumny  against  another.  A  communication, 
to  be  privileged  on  the  ground  of  defense  of 
self  or  property  or  Interest,  must  have  been 
made  under  an  honest  belief  of  its  truth,  and 
it  must  bear  some  reasonable  and  fair  rela- 
tion to  the  right  invaded  and  intended  to  be 
protected.  If  the  purpose  is  to  protect  a 
property  or  other  interest,  the  communica- 
tion* must  not  extend  to  something  wholly 
foreign  to  the  subject-matter  of  the  contro- 
versy. If  it  Is  made  in  defense  of  character, 
the  retort  must  be  in  the  nature  of  an  answer 
to  the  attack  made,  Newell,  Def.  L.  and  S.  ( 
110,  p.  510,  §  120,  p.  519.  "This  case  must  be 
distinguished  from  those  in  which  the  party 
pleading  the  excuse  of  'privilege'  is  guilty  of 
making  use  of  the  occasion  to  utter  charges 
of  a  character  foreign  to  Its  legitimate  pur- 
pose. As,  for  instance,  if  this  defendant 
had,  in  addition  to  his  statements  in  relation 
to  the  supposed  theft,  gone  on  to  incriminate 
the  plaintiff  generally,  or  to  accuse  her  of 
unchastity,  it  would  have  been  the  duty  of 
the  court,  in  an  action  for  uttering  such 
charges,  to  instruct  the  Jury  that  as  to  such 
words,  not  appropriate  to  the  legitimate  ob- 
jects of  the  occasion,  it  furnished  the  defend- 
ant no  excuse  whatever."  Wells,  J.,  in  Brow 
V.  Hathaway,  95  Mass.  (13  Allen)  239.  "But 
even  in  rebutting  an  accusation,  the  defend- 
ant must  not  Intrude  unnecessarily  into  the 
private  life  of  his  assaUant,  or  make  counter 
charges  against  his  character,  unconnected 
with  his  original  charge  against  the  defeud- 
ant"    Odgers,  Lib.  and  Slan.  p.  202. 

[4]  The  defendant  Is  not  necessarily  held 
to  accountability  for  the  use  of  the  words  in 
their  technical  or  even  ordinary  meaning. 
AH. the  surrounding  circumstances  go  in  as 
evidence,  not  only  to  enable  the  Jury  to  as- 
certain whether  the  language  used  was  spok- 
en maliciously  and  properly  to  assess  the 
damages,  but  also  to  determine  in  what  sense 
they  were  used.  "The  defendant  may  plead 
the  circumstances  showing  that  the  words 
were  not  used  by  him  in  their  ordinary  sig- 
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niflcation.  •  •  •  He  Is  allowed  thus  to 
^ve  evidaice  of  all  the  surrounding  drcum- 
stances,  in  order  to  place  the  jury  so  far  as 
possible  in  the  position  of  bystanders,  so  they 
may  judge  how  the  words  would  be  under- 
stood on  the  particular  occasion."  Newell, 
Def.  Lib.  and  Slan.  §  6,  p.  274.  "People  not 
unfrequently  use  words,  and  are  understood 
to  use  words,  not  in  their  natural  sense,  or  as 
conveying  the  imputation  which  in  ordinary 
drcumstances,  and  apart  from  their  sur- 
roundings, they  would  convey,  but  extrava- 
gantly and  in  a  manner  which  would  be 
understood  by  those  who  hear  or  read  them 
as  not  conveying  the  grave  imputation  by  a 
mere  consideration  of  the  words  themselves." 
Lord  HerscUell  in  Newspaper  Co.  v.  Ben- 
nett, 1894  App.  Gas.  2S7,  288;  Odgers,  lib. 
and  Slan.  p.  121.  Under  these  principles, 
it  was  competent  for  the  Jury  to  find,  if 
they  thought  the  evidence  Justified  them  in 
doing  so,  that  the  defendant  used  the  words 
"robber,"  "thief,"  and  "cur"  merely  by  way 
of  denunciation  of  the  plaintifTs  conduct 
in  and  about  the  defense  of  the  prosecu- 
tion of  the  woman,  conducted  by  the  de- 
fendant, and  without  actual  malice  or  in- 
tent to  cast  upon  the  plaintiff  any  imputation 
of  crime,  and  for  the  sole  purpose  of  protect- 
ing his  interest  in  the  litigation  and  repell- 
ing the  charge  of  drunkenness  made  against 
him.  In  Chaffln  v.  Lynch,  cited,  the  defend- 
ant, in  the  course  of  a  controversy  conduct- 
ed through  a  newspaper  on  a  question  of  ve- 
racity, called  the  plaintiff  a  "scoundrel,"  and 
said  he  "would  be  unprincipled  enough  to 
deny"  th^  act  he  had  been  accused  of  "when 
charged  with  it,"  and  the  court  held  the  com- 
munication was  privileged,  and  left  it  to  the 
Jury  to  say  whether  the  defendant  had  abus- 
ed his  privilege,  and  had  acted  with  malice, 
and  not  honestly,  and  in  the  protection  of  his 
own  interest  In  the  declaration  and  proof 
are  found  circumstances  indicating  the  use 
of  the  words  in  a  qualified  sense.  The  plain- 
tiff charges  the  defendant  with  having  ac- 
cused him  of  "trying  to  help"  the  woman  "to 
rob"  him,  and  then  uttering  the  denunciatory 
words,  "robber,"  "thief,"  and  "cur."  And 
the  defendant  and  his  wife  testify  to  insults 
given  by  the  plaintiff  in  the  same  connection. 
In  view  of  the  facts  thus  disclosed,  the 
court  erred  in  refusing  to  give  the  follow- 
ing instruction:  "The  court  instructs  the 
Jury  that  the  real  question  for  you  to  de- 
termine first  in  this  case  is,  was  the  words 
or  epithets  spoken  by  the  defendant  honestly 
and  in  good  faith,  upon  probable  cause,  he 
believing  at  the  time  that  the  plaintiff  was 
trying  to  take  advantage  of  him  in  the  cause 
then  pending  before  the  Justice's  court,  and 
was  the  act  done  for  a  laudable  purpose,  to 
protect  himself  and  his  property?  and  tf  you 
think  from  the  preponderance  of  the  credible 
evidence  in  the  case  that  it  was  so  done,  then 
your  verdict  should  be  for  the  defendant" 
The  others  on  the  same  subject  were  properly 
refused.     They  were  all  abstract  in  form, 


and  some  of  them  assumed  as  true  fkcts  in 
issue. 

[6, 6]  Two  instructions  given  at  the  in- 
stance of  the  plaintiff,  were  erroneous  and 
prejudicial,  in  that  they  precluded  the  Jury 
from  allowing  certain  (drcumstances,  dls- 
doeed  by  the  evidence,  to  mitigate  the  dam- 
ages, or,  if  they  did  not  deny  this  right,  they 
were  equivocal  as  to  whether  they  could 
have  such  effect,  and  therefore  misleading. 
The  Justice  said,  in  his  testimony,  he  thought 
Kahle  was  under  the  influence  of  whisky  on 
the  occasion  of  his  use  of  the  words  com- 
plained of.  There  was  also  evidence  that 
the  plaintiff,  in  the  course  of  the  altercation, 
declared  the  defendant  was  drunk  and  crazy, 
and  called  upon  bystanders  to  take  him 
away.  In  view  of  this  evidence,  the  court  in- 
structed the  Jury  that  the  intoxication  of 
the  defendant,  if  any,  "should  not  be  con- 
sidered even  in  mitigation  of  damages,  un- 
less" they  believed  "the .  defendant  was  so 
badly  intoxicated  as  to  have  lost  control  of 
his  reason,  or  as  to  negative  malice."  So 
framed,  the  instruction  permitted  consider- 
ation of  the  circumstance  as  matter  of  com- 
plete exoneration  from  actual  malice,  and 
forbade  its  consideration  as  matter  of  miti- 
gation, affecting,  not  the  question  of  liability 
for  actual  malice,  but  only  the  quantum  of 
damages;  for  it  told  the  Jury  they  should 
not  consider  it  at  all,  unless  it  was  so  in- 
tense as  to  have  caused  loss  of  control  of 
reason,  or  to  have  negatived  malice,  in  either 
of  which  cases  there  could  have  been  no  lia- 
bility beyond  the  consequences  of  legal  malice. 
In  effect,  the  instruction  says  the  circum- 
stance cannot  mitigate  the  damages  unless  it 
wholly  prevents  recovery  on  one  of  the 
grounds  of  liability.  Plainly  it  means  drunk- 
enness of  the  defendant  at  the  time  of  a 
slanderous  utterance  is  not  a  mitigating  cir- 
cumstance at  all.  The  other  one  is  very  sim- 
ilar, and  is  condemned  by  the  same  process 
of  reasoning.  It  told  the  Jury  heat  of  passion 
on  the  occasion  of  the  use  of  the  words 
provoked  by  quarrelsome  and  insulting  words 
of  the  plaintiff  was  "no  defense  or  Justifica- 
tion for  the  defendant  for  using  such  words," 
but  could  be  "considered  only  upon  the  ques- 
tion of  actual  malice."  This  is  too  narrow, 
since  it  limits  consideration  of  the  circum- 
stance and  its  effect  to  one  purpose  only, 
and  denies  it  force  and  effect  in  the  determi- 
nation of  the  amount  of  the  damages.  The 
manifest  tendency  of  the  instruction,  if  not 
its  design,  was  to  deny  the  circumstance  any 
mitigating  effect,  in  case  of  liability  for  an 
act  malicious  in  fact  as  contradistinguished 
from  one  malicious  In  law. 

Actual  malice  on  the  part  of  the  defend- 
ant does  not  preclude  his  right  of  mitigation 
by  proof  of  circumstances  inducing  the  ut- 
terance of  the  slanderous  words  or  other 
wrongful  act  "If  the  malice  of  the  defend- 
ant is  to  be  punished  by  the  imposition  of 
additional  damages  or  smart  money,  then 
malice  on  the  part  of  the  plaintiff,  by  which 
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he  provoked  the  Injury  complained  of,  should 
be  subject  to  like  punishment,  which,  In 
his  case,  can  only  be  inflicted  by  withholding 
the  damages  to  which  he  would  otherwise  be 
entitled.  The  law  is  not  so  one-sided  as  to 
scrutinize  the  motives  and  punish  one  party 
to  the  transaction  for  his  malicious  conduct 
and  not  to  make  allowance  for  the  infirmities 
of  men  when  smarting  under  the  sting  of 
gross  and  Immediate  provocation."  Dixon,  C 
J.,  in  Morely  v.  Dunbar,  24  Wis.  183;  Wilson 
V.  Young,  31  Wis.  574;  Fenelon  v.  Butts,  53 
Wis.  344,  10  N.  W.  501;  Corcoran  v.  Harran, 
55  Wis.  120,  12  N.  W.  468.  GeneraUy  miti- 
gating circumstances  are  not  allowed  to  re- 
duce the  actual  damages,  but  they  may  re- 
duce, without  wholly  defeating,  the  exem- 
plary or  vindictive  damages.  Sutherland  on 
Damages,  §S  149  to  167. 

Intoxication  of  the  defendant  at  the  time 
of  the  utterance  of  the  slanderous  words  is 
a  mitigating  circumstance.  Sutherland  on 
Damages,  §  153;  18  A.  &  B.  Bncy.  L.  1007; 
Howell  V.  Howell,  10  Ired.  (32  N.  O.)  84; 
Gates  V.  Meredith,  7  Ind.  440;  Jones  v.  Town- 
send,  21  Fla.  431,  58  Am.  Rep.  676.  But 
one  case  asserts  the  contrary  (Mix  v.  McCoy, 
22  Mo.  App.  488),  not  a  court  of  last  resort 

[7]  Provocation  is  also  a  mitigating  cir- 
cumstance. Sutherland  on  Damages,  f  1S2; 
Cyc  518;  18  A.  ft  B.  Bncy.  K  1007,  1108; 
Newell,  Defamation,  p.  515. 

Two  instructions,  requested  by  the  defend- 
ant and  refused  by  the  court,  were  designed 
to  direct  the  Jury  to  the  subject  of  mitiga- 
tion in  general  terms;  and  the  court,  after 
some  modifications  thereof,  gave  them.  As 
requested,  the  first  one  would  have  told  the 
Jury  the  defendant  had  the  right  to  prove 
and  explain  all  the  facts  and  circumstances 
surrounding  the  speaking  of  the  words,  and 
to  show  and  explain  them  In  mitigation  of 
damages.  The  court  altered  it  so  as  to  make 
it  say  the  Jury  might  consider  the  facts  and 
circumstances  for  the  purpose  of  disprov- 
ing malice  and  as  bearing  on  the  quantum 
of  damages.  The  second  one,  as  offered, 
would  have  authorized  the  Jury,  In  estimat- 
ing the  damages,  to  consider  all  the  attend- 
ant facts  in  mitigation  of  the  damages,  and 
also  the  degree  of  malice  on  the  part  of  the 
defendant  This  the  court  altered  only  to 
the  extent  of  the  insertion  of  the  phrase  "If 
any"  after  the  phrase  ^'mitigation  of  dam- 
ages." The  modifications  were  clearly  not 
prejudicial.  On  the  contrary,  they  wrought 
a  decided  Improvement  as  to  both  form  and 
substance.  But  neither  these  two  instruc- 
tions as  given,  nor  any  others,  have  correct- 
ed the  error  in  the  two  glyen  at  the  Instance 
of  the  plaintiff,  already  noted.  They  abstract 
or  withhold  from  the  operation  of  the  last 
two  discussed,  relating  to  mitigation,  the 
principal  mitigating  circumstances  disclosed 
by  the  evidence.  If  not,  then  all  four  of 
them  would  be  contradictory  and  misleading. 


The  principle  of  mitigation  Is  not  denied 
by  the  Virginia  cases.  On  the  contrary,  it 
is  expressly  asserted  and  approved  in  Boor- 
land  V.  Eidson,  8  Grat  27.  It  Is  also  declared 
in  Sweeney  v.  Baker,  13  W.  Va.  158,  31  Anou 
Bep.  757.  There  are  .in  these  and  other  de- 
cisions enlightening  discussions  as  to  the 
right  to  prove,  under  the  plea  of  not  guilty, 
as  matter  working  mitigation,  facts  tendinis 
to  establish  the  truth  of  the  words  spoken* 
and  subsequent  self-serving  declarations,  but 
this  case  Involves  no  questions  of  that  kind. 

For  the  errors  noted,  the  Judgm^it  will 
be  reversed,  the  verdict  set  aside  and  the 
case  remanded  for  a  new  trial, 

ROBINSON,  J.,  dissents. 

(7S  W.  Ta.  68t) 
STATE  v.  FRIBDLBT. 

(Supreme  Court  of  Appeals  of  West  Ylrginia. 

Feb.  10,  1914.) 

(SyUahns  hp  the  Court,) 

1.  GimairAL  Law  (S  881*)— Vbbdict— Vamd- 

ITY. 

On  the  trial  of  an  indictment  for  a  felony 
on  a  special  plea  of  autrefois  acquit,  and  the 
general  plea  of  not  guilty,  and  issnes  Joined  on 
both  pleasj  and  submitted  to  the  same  Jury,  a 
verdict  which  fails  to  respond  to  the  issue  on  the 
special  plea  and  finds  defendant  guilty  as  charg- 
ed is  erroneous  and  on  his  motion  should  be  set 
aside  and  a  new  trial  awarded  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2089,  2095;    Dec  Dig.  i 

881.*] 

2.  Cbiminal  Law  (|  1137*)— Puba— Invited 
Ebror— Vebdict. 

in  such  case  the  defendant  cannot  be  held 
to  have  invited  or  caused  the  erroneous  ver- 
dict, so  as  to  deprive  him  of  his  right  to  a  ver- 
dict on  the  issue  on  his  special  plea,  because 
of  an  instruction  given  the  jury  on  his  motion, 
among' other  things,  telling  the  jury,  that  if  they 
should  find  the  prisoner  was  formerly  acquitted 
as  set  out  in  his  special  plea,  then  they  should 
make  their  return  to  this  effect  and  need  not  fur- 
ther consider  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  |§  S007--8010;  Dec.  Dig.  | 
1137.*1 

3.  Ceiminaz.  Law  (S  292*)— Foemeb  Acgxrar- 

TALr— PlE  A— SUFFICIE  NCY. 

A  special  plea  of  autrefois  acquit,  alleging 
identity  of  the  person  of  the  defendant  in  both 
indictments  and  showing  by  reference  to  the 
record,  the  identity  of  the  property  described, 
with  toe  felonious  stealing^  taking  and  carrying 
away  of  which  as  charged  in  the  first  indictment 
defendant  was  acquitted,  except  only  as  to  the 
value  of  the  property,  not  material,  is  good  in 
law,  as  sufficiently  showing  the  identity  of  the 
offenses  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  068-671;  Dec  Dig.  f 
292.^] 

4.  CanaNAL  Law  (|  894*)— Vbbdict— Waiv- 
EB  OF  Objection. 

Where  in  such  a  case  the  jury  fails  to  re- 
spond to  the  issue  on  defendant's  special  plea, 
he  does  not  waive  his  right  to  a  verdict  on  both 
issues  by  omitting  to  object  to  the  verdict  before 
the  jury  is  discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent.  Dig.  §  2115;  Dec.  Dig.  §  894.*] 


•For  other  oases  Me  same  toplc.snd  section  NUMBBR  In  Dee.  Dig.  ft  Am.  Dig.  Key-Now  Serifls'ft  Rep'r  Ind 
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5.  CfiiMiNAL  Law  (|  196*)— Plxa  of  Fobuxb 
AcQuirrAi>— Idbntitt  of  Offenses. 

On  the  trial  of  the  issue  on  snch  special 
plea  the  test  is  whether  the  evidence  necessary 
to  support  the  second  indictment  would  bave 
been  sufficient  to  procure  a  legal  conviction  up- 
on the  first 

[Bd.  Note.— For  other  cases,  see  Oriminal 
liaw,  Gent.  Dig.  $  884;  Dec.  Dig.  §  196.*] 

6.  Cbiuiival   Law   (fS   196,   296*)— Plea  of 
FoBMEB  Acquittal— IDEHTETT  of  Offensbb. 

On  the  trial  of  the  issue  on  such  special 
plea,  it  may  be  shown,  however,  if  such  be  the 
fact,  that  though  similar,  the  offenses  charged 
in  tne  two  indictments  are  not  in  fact  the  same. 

[Sd.  Note.— For  other  cases,  lee  Criminal 
Law.  Gent  Dig.  |{  882, 383,  674-678 ;  Dec  Dig. 
H  ite,  295.*] 

7.  Oriminal  Law  (|  294*)— Plea  of  Fobmeb 

AOQtnTTAI^-REPLtCATlON— KECESSITT. 

In  making  ap  the  issue  on  such  special  plea 
proper  practice  requires  a  spedal  replication 
traversing  the  fact  of  the  identity  of  the  offense 
charged,  if  it  is  intended  to  controvert  that  fact 
[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent  Dig.  |  673 ;   Dec  Dig.  {  294.*] 

Bnor  to  Gircait  Oourt,  Ritchie  Ooiuaty. 

Ed  Friedley  was  convicted  of  theft,  and 
brings  error.  BeTersed,  and  new  trial 
awarded. 

Robinson  ft  Pmnty,  of  HarrlsvUle,  for 
plaintiff  in  error.  A  A.  Lilly,  Atty.  Gen., 
and  John  B.  Morrison,  J.  B.  Brown,  and 
Thos.  J.  Davis,  Asst  Attya  Gen.,  for  the 
State. 

IdLLER,  P.  The  first  count  of  the  indict- 
ment charges  defendant  with  feloniously 
breaking  and  entering,  the  second  with  fe- 
loniously entering  without  breaking,  on  the 

day  of  November,  1911,  the  barn  of 

one  Frey,  feloniously  to  steal,  take  and  carry 
away,  and  with  having  feloniously  stolen, 
taken  and  carried  away  one  lot  of  feed  of 
the  value  of  twenty  dollars*  the  goods  and 
chattels  of  the  said  Frey,  then  and  there 
situate  therein,  against  the  peace  and  dignity 
of  the  State. 

Defendant's  pleas  were  not  guilty,  and  a 
special  plea  of  autrefois  acquit  The  jury 
were  sworn  to  try  the  issues  on  both  pleas, 
but  by  their  verdict  responded  only  to  the 
plea  of  not  guilty,  finding  defendant  guilty 
as  charged  in  the  second  count  of  the  indict- 
ment 

A  motion  was  immediately  made  by  defend- 
ant to  set  aside  the  verdict  and  grant  him 
a  new  trial,  (1)  because  contrary  to  the 
law  and  evidence,  (2)  because  he  had  been 
previously  acquitted  on  another  indictment 
charging  him  with  the  same  offense.  This 
motion  was  overruled,  as  was  also  the  pris- 
oner's motion  in  arrest  of  Judgment,  and  the 
Judgment  complained  of  was  that  defendant 
be  confined  in  the  penitentiary  for  the  term 
of  two  years,  and  that  the  State  recover 
costs. 

[1]  The  first  point  of  error,  covered  by 
both  motions,  is  that  the  verdict  is  errone- 
ous and  void  for  failure  of  the  jury  to  re- 


spond to  the  Issues  on  both  pleas,  or  rath- 
er for  failure  to  respond  to  the  issue  on 
the  plea  of  autrefois  acquit.  This  point  we 
think  may  be  reached  by  either  motion,  as 
the  error,  if  any,  occurred  subsequently  to 
the  indictment,  and  appears  on  the  face  of 
the  record,  and  the  motion,  if  sustained,  re- 
sults in  the  award  of  a  new  trial  or  a  venire 
de  novo.  State  v.  fiudkins,  36  W.  Va.  247, 
18  S.  B.  367 ;  8  Bncy.  Dig.  Va.  ft  W.  Va.  Re- 
ports, 569,  title,  Arrest  of  Judgment,  and 
cases  dted.  In  Hite's  Heirs  v.  Wilson,  2 
Hen.  ft  M.  268,  it  was  held  that  where  there 
are  two  issues  In  fact,  and  the  verdict  of 
the  Jury  answers  to  one  only,  there  ought 
to  be  a  venire  facias  de  novo.  See  mono- 
graphic note  to  this  case  in  Va.  Reports  An- 
notated, and  dted  cases,  including  Williams 
V.  Bwart,  29  W.  Va.  668,  2  S.  B.  881,  also 
2  Standard  Proa  984,  title.  Available 
Grounds.  In  our  case  of  State  v.  Hudkins, 
supra,  it  was  distinctly  ruled  that  *'when 
the  plea  of  not  guilty  and  a  special  plea 
of  autrefois  acquit  are  pleaded  at  the  same 
time,  the  law  and  practice  in  this  State  do 
not  imperatively  require  two  trials  by  sepa- 
rate Juries,  but  the  matter  ia  within  the 
sound  legal  discretion  of  the  judge  beflore 
whom  the  ti'ial  is  conducted;  but  in  all 
cases,  when  both  issues  are  tried  by  a  single 
jury,  the  verdict  must  respond  to  both  issues 
separately."  And  for  failure  of  the  jury  to 
respond  to  both  issues  the  judgment  was  re- 
versed and  a  new  trial  awarded. 

[2]  But  it  is  contended  by  the  attorney 
general,  that  the  error  in  the  verdict,  if  any, 
was  invited,  or  introduced  into  the  record 
by  defendant's  instruction  number  6,  telling 
the  Jury,  among  other  things,  that  if  they 
should  find  that  the  prisoner  was  formerly 
acquitted  as  set  out  in  his  special  plea,  then 
they  should  make  their  return  to  this  effect, 
and  need  not  further  consider  the  case.  We 
can  not  see  how  this  instruction  could  have 
misled  the  jury,  on  the  special  plea.  Accord- 
ing to  State  V.  Hudkins,  the  Instruction  cor- 
rectly propounded  the  law.  It  seems  to  us 
that  the  instruction  was  a  spedflc  direction 
to  first  consider  and  respond  to  the  issue 
on  that  plea,  before  passing  to  the  question 
of  guilt  or  innocence  on  the  general  plea 
of  not  guilty.  How  can  we  know  from  the 
verdict  whether  the  jury  in  fact  considered 
the  issue  on  the  special  plea?  The  attor* 
ney  general  says,  that  following  the  direc- 
tion of  the  instruction,  the  jury  could  not 
have  found  the  prisoner  guilty  without  hav- 
ing first  determined  the  issue  on  the  special 
plea  against  him;  but  this  we  think  is  a 
non  sequitur.  The  answer  is  that  they  could 
have  Ignored  or  overlooked  the  issue  on 
the  spedal  plea  and  found  him  guilty  with- 
out reference  to  it  Defendant  was  entitled 
to  present  both  issues,  and  to  have  the  jury 
respond  to  both,  and  he  cannot  be  denied 
that  right  on  the  theory  that  by  their  ver- 
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diet  on  the  general  plea  they  must  have 
found  adversely  to  defendant  on  the  special 
plea.  We  cannot  say  with  unerring  judgment 
that  the  jury  ever  considered  that  plea. 
The  question  is  not  one  of  interpretation  of 
a  verdict,  for  which  authorities  are  dted. 
The  question  is  did  the  jury  respond  to  a 
vital  issue  on  the  special  plea?  We  say 
they  did  not 

[3]  But  did  the  special  plea  show  identity 
of  the  person  and  offense?  As  to  the  i>erson 
the  allegation  is  clear  and  specific,  and  the 
evidence  is  clear  on  this  question.  As  to 
the  offense  charged  in  both  indictments  the 
only  difference  in  the  description  of  the  of • 
f  enses  is  that  in  the  first  indictment,  on  which 
the  prisoner  was  acquitted,  the  property, 
the  subject  of  the  alleged  larceny,  is  de- 
scribed as  "two  sacks  of  feed,  of  the  value 
of  $3.00*' ;  while  In  the  oecond,  on  which  he 
was  last  tried  and  found  guilty,  It  is  de- 
scribed as  "one  lot  of  feed  of  the  value  of 
twenty  dollars",  the  only  real  difference  be- 
ing in  stating  the  value  of  the  property  al- 
leged to  have  been  stolen.  The  date,  the 
ownership,  the  building  from  which  taken, 
indeed  the  language  of  the  two  indictments 
is  practically  the  same.  Gases  illustrating 
the  application  of  the  rule  requiring  identity 
of  the  offenses  are  collated  in  the  mono- 
graphic note  to  Page  v.  Com.,  26  Grat  (Ya.) 
943,  051,  Ya.  Repts.  Anno.  310,  31L  The 
sufiidency  of  the  plea  was  not  questioned 
below  and  Is  not  questioned  here.  Being  good 
in  law,  and  issue  joined  thereon,  defendant 
was  by  all  the  authorities  entitled  to  a  spe- 
dflc  response  thereto  by  the  jury. 

[4]  It  is  suggested  by  the  attorney  gener- 
al, however,  that  the  prisoner  waived  this 
right  by  neglecting,  before  the  jury  was 
discharged,  to  call  the  court's  attention  to 
the  defect  in  the  verdict,  and  to  have  the 
same  corrected.  But  we  know  of  no  rule  of 
law  or  practice  which  would  so  deprive  a 
prisoner  of  his  right  when  on  trial  for  his 
liberty.  Was  it  not  the  duty  of  the  State 
seeking  a  conviction  to  look  to  the  sufficiency 
and  form  of  the  verdict?  Such  a  rule  of 
practice  was  not  suggested  or  enforced  ip 
State  ▼.  fludkins.  The  prisoner  promptly 
moved  for  a  new  trial  on  the  ground  of  his 
alleged  former  acquittal  and  because  the 
verdict  was  contrary  to  the  law  and  evi- 
dence. 

[k]  But  in  support  of  the  verdict  and 
judgment  the  attorney  general  insists  that 
the  evidence  thereon  is  not  sufficient  to  sup- 
port the  special  plea,  and  that  defendant 
was  not  prejudiced.  We  think  there  was  evi- 
dence tending  to  show  the  identity  of  the 
offenses  charged,  on  the  theory  on  which  the 
case  seems  to  have  been  tried.  The  evidence 
tends  to  show  that  the  grain  alleged  to  have 
been  stolen  in  the  first  indictment  was  a 
part  of  the  same  grain  which  defendant  is 
charged  with  having  stolen  in  the  second  in- 


dictment, and  on  the  theory  of  the  continu- 
ity of  the  offense,  relied  on,  making  the  one 
a  part  of  the  other,  or  one  and  the  same 
offense,  the  jury  might  have  so  found.  The 
test  in  such  cases,  says  Burress  v.  Ck)m.,  27 
Grat  (Ya.)  040,  941,  is,  "whether  the  evi- 
dence necessary  to  support  the  second  in- 
dictment would  have  been  sufficient  to  pro- 
cure a  legal  conviction  upon  the  first"  So, 
also,  says  State  v.  Dewees,  76  S.  C.  72,  56 
S.  E.  674,  11  Ann.  Gas.  991.  If  the  several 
takings  of  grain,  according  to  the  theory  on 
which  the  State  tried  the  case,  constituted 
a  continuous  taking,  and  one  offense,  and  the 
fact  was  that  the  grain  which  the  prisoner 
was  accused  of  stealing,  and  of  which  he  was 
acquitted  on  the  first  indictment,  was  a  part 
of  the  same  grain  covered  by  the  present  in- 
dictment the  latter  constituted  a  part  of  the 
former  offense.  That  question  Is  one  of  fact 
for  the  jury,  and  as  to  which  there  was 
conffict 

[6]  In  this  case  it  does  not  distinctly  ap- 
pear, as  in  Page  v.  Com.,  supra,  that  the 
State  replied  specially  to  the  defendant's 
special  plea,  that  there  was  no  'record  of 
the  trial  of  the  prisoner  for  the  same  iden- 
tical felony  and  offense  charged  in  the  in- 
dictment on  which  he  was  then  arraigned. 
Such  replication  was  held  to  be  good  reply 
to  the  plea  in  that  case.  And  it  was  more- 
over dedded  in  that  case  that  as  the  two  in- 
dictments were  for  similar  offenses,  and  in 
the  same  words,  except  as  to  time,  which 
was  immaterial,  the  same  facts  which  would 
sustain  the  one,  standing  by  themselves, 
would  support  the  other  also ;  but  as  it  was 
averred  and  shown  that  the  two  offenses, 
though  similar,  were  not  in  fiict  the  same, 
but  different  offenses,  all  foundation  for  the 
plea  was  taken  away.  In  that  case  it  was 
shown  that  the  dwelling  house  alleged  to 
have  been  burned  in  the  first  indictment 
though  belonging  to  the  same  person,  was  not 
in  fact  the  same  house  alleged  to  have  been 
burned  in  the  second  indictment  and  there- 
fore not  the  same  offense. 

[7]  The  order  making  up  the  issues  in  the 
case  at  bar,  shows  a  special  reply  in  writing 
by  the  prosecuting  attorney  to  the  special 
plea,  but  no  such  replication  appears  in  the 
record.  Likely  the  special  replication  did 
traverse  the  fact  of  the  identity  of  the  offens- 
es. This  seems  to  be  the  proper  practice 
implied  by  the  opinion  of  the  court  in  Page 
V.  Com.,  supra,  and  indicated  by  other  au- 
thorities. 9  Ency.  PI.  &  Pr.  636;  12  Cyc. 
367.  As  we  shall  reverse  the  judgment  be- 
low on  other  grounds  we  need  not  be  trou- 
bled with  any  supposed  error  in  nmfe^Tig  up 
the  issue  on  this  special  plea,  for  if  error  was 
committed  it  can  be  corrected  on  another 
trial. 

For  the  reasons  given  we  are  of  opinion  to 
reverse  the  judgment  and  award  defendant 
a  new  triaL 
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ADAMS  V.  CHESAPEAKE  &  O.  BY.  CO. 

{Supreme  Court  of  Appeals  of  West  YirginUu 

Feb.  13,  1914.) 

(Syllahut  by  the  Court.) 

1.  Master  and   Servant  ({  2S8*)— Assttkp- 
TiON  OF  Bisk— MiNOB  Sebvant. 

A  minor  servant,  though  14  vears  old  or 
over»  and  presumptively  capable  of  recognizing 
and  appreciating  danger,  is  not  held,  as  matter 
of  law,  to  have  assumed  the  risk  or  injury  in- 
cident to  his  employment,  except  in  very  plain 
cases,  unless  his  knowledge  of  the  danger  and 
means  of  avoiding  it  affirmatively  appears,  or 
warning  thereof  and  instruction  as  to  provision 
against  it  are  shown  to  have  been  given  by  the 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1068-1088;  Dec.  Dig.  | 
288.*] 

2.  Masteb  and   Sbbvant  (|  218*)— Assuhp- 
TiON  OF  Bisk— Liability  of  Masteb. 

The  danger  incident  to  unreasonably  long 
service  without  sleep,  at  night,  without  a  light 
and  about  a  double-track  railroad  on  which 
trains  are  passing  in  both  directions,  required 
of  such  a  servant,  is  attended  by  a  peculiar  risk 
of  injurjr,  due  to  the  tendency  of  long  service 
and  deprivation  of  sleep  to  dull  the  mental  facul- 
ties and  weaken  the  powers  of  observation, 
which  he  is  not  held  as  matter  of  law  to  have 
assumed,  in  the  absence  of  proof  of  warning 
thereof  and  instruction  as  to  means  of  avoid- 
ance, or  previous  service  of  such  length  without 
sleep,  or  some  other  fact  from  which  knowledge 
of  the  peculiar  danger  and  assumption  of  the 
risk  can  be  inferred. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  601-609;    Dec  Dig.  | 

Bobinson  and  Williams,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Cabell  County. 

ActioD  by  Fannie  Adams,  administratrix, 
etc.,  against  the  Chesapeake  ^  Ohio  Bailway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Enslow,  Fitzpatrick,  Alderson  &  Baker,  of 
Huntington,  for  plaintiff  in  error.  Wilson 
ft  Livezey  and  Neal  &  Strlckling,  all  of  Hunt- 
ington, for  defendant  in  error. 

POFFENBABGEB,  P.  The  principal  as- 
signments of  error  in  this  case,  the  overruling 
of  the  demurrers  to  the  original  and  amended 
declarations,  and  the  motion  to  set  aside  the 
verdict  and  refusal  to  direct  a  verdict  for 
the  defendant,  raise  an  Inquiry  as  to  whether 
a  master  Is  liable  for  the  death  of  a  servant, 
resulting  from  compliance  with  the  master's 
requirement  of  service  for  an  unreasonably 
long  time  without  sleep  or  rest,  producing 
dullness  of  the  mental  faculties  and  a  weak- 
ening of  the  powers  of  observation.  Th6  ver- 
dict and  judgment  are  for  $2,000. 

That  such  conduct  on  the  part  of  a  master 
Imposes  liability  for  the  injury  or  death  of 
the  servant  has  been  Judicially  affirmed  in 
the  following  cases:  Pennsylvania  Co.  v. 
McCaffrey,  139  Ind.  430,  38  N.  E.  67,  29  L. 
B  A.  104;  Bepubllc  Iron,  etc.,  Co.  v.  Ohler, 
161  Ind.  405;  Railway  Co.  v.  Couture,  14 
Queb.  K.  B.  316,  7  Ann.  Cas.  190.    Under  the 


statutory  New  York  labor  laws  there  is  such 
UablUty.  Pelln  v.  BaUroad  Co.,  102  App. 
Div.  71,  92  N.  y.  Supp.  468. 

[1]  This  l8  a  new  doctrine,  or  possibly  a 
new  application  of  old  doctrine,  but  It  seems 
to  accord  with  general  legal  principles,  since 
the  law  imposes  a  peculiar  duty  npon  masters 
in  favor  of  minor  servants,  on  account  of 
their  inexperience  and  inability  to  appreciate 
danger.   One  who  employs  a  minor  and  places 
him  at  work  in  a  dangerous  place  is  under  a 
duty  to  apprise  him  of  the  danger  and  show 
him  how  to  avoid  it,  except  in  very  plain 
cases  of  obvious  danger,  and  the  younger  the 
servant  the  higher  the  duty  of  the  master.    A 
minor  servant  over  the  age  of  14  years  is 
presumed  to  have  capacity,  after  having  been 
properly  instructed,  to  appreciate  danger  and 
know  how  to  avoid  it    If  he  is  under  the  age  * 
of  14  years,  there  is  a  presumption  of  inablii. 
ty  to  do  so,  which,  in  the  case  of  injury,  the 
employer  must  overcome  with  proof,  if  he 
would  escape  liability.    It  would  be  illogical 
and  unreasonable,   as  well   as  contrary   to 
common  knowledge,  to  say  such  Incapacity 
cannot  result  from  causes  other  than  youth- 
fulness.     It  would  be  equally  at  variance 
with  reason  and  common  knowledge  to  say  it 
cannot  result  from  fatigue  and  loss  of  sleep. 
Of  course  there  is  this  difference:     In  the 
case  of  an  adult,  he  Is  in  the  full  possession 
of  his  mental  powers  at  the  beginning  of  the 
service,  and  may  be  supposed  to  have  antici- 
pated and  assumed  the  risk  of  impairment, 
inevitably  consequent  upon  service  of  unrea- 
sonable length  and  deprivation  of  sleep  or 
food  for  an  unreasonable  time.     However, 
there  is  no  occasion  here  to  say  whether,  un- . 
der  any  circumstances,  there  is  liability  for 
injury  or  death  to  an  adult  servant  on  this 
ground.     As  shown  by  the  declaration  and 
proof,  the  plaintiff's  decedent  was  only  17 
years  old,  wherefore  it  was  the  duty  of  his 
employer  to  apprise  him  of  all  dangers  con- 
nected with  his  work,  or  incident  to  his  serv- 
ice,  of  which  he  did  not  have  knowledge. 
No  ground  upon  which   to  distinguish  the 
danger  from  overwork  and  loss  of  sleep  of 
the  servant  from  other  dangers  attendant 
upon  it  is  perceived.    A  minor,  though  over 
14  years  of  age,  is  not  deemed  in  law  to  have 
assumed  the  ordinary  risk  incident  to  his  em- 
ployment   Ordinarily,  it  is  presumed  he  did 
not  and,  to  bar  recovery  on  that  ground, 
there  must  be  specific  and  positive  evidence 
showing  the  risk  of  the  Injury  incurred  was, 
as  a  matter  of  fact  comprehended.    Where 
minors  are  concerned,  ordinary  riigks  are,  for 
evidential  purposes,   always  treated  at  the 
outset  of  the  inquiry  as  extraordinary,  and 
the  burden  of  establishment  of  the  servant's 
comprehension  of  the  particular  risk  rests  up- 
on the  employer.    Williams,  Adm'x,  v.  Coal 
&  Coke  Co.,  55  W.  Va.  84,  101,  46  S.  B.  802. 
See,  also,  Glebell  v.  Collins  Co.,  64  W.  Va. 
518,  46  S.  E.  569. 
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diet  on  the  general  plea  they  must  hare 
found  adyersely  to  defendant  on  the  special 
plea.  We  cannot  say  with  unerring  Judgment 
that  the  Jury  eyer  considered  that  plea. 
The  question  is  not  one  of  interpretation  of 
a  verdict,  for  which  authorities  are  dted. 
The  question  is  did  the  Jury  respond  to  a 
vital  issue  on  the  special  plea?  We  say 
they  did  not 

[8]  But  did  the  fifpecial  plea  show  identity 
of  the  person  and  offense?  As  to  the  person 
the  allegation  is  clear  and  spedflc,  and  the 
evidence  is  clear  on  this  question.  As  to 
the  offense  charged  in  both  indictments  the 
only  difference  in  the  description  of  the  of • 
f  enses  is  that  in  the  first  indictment,  on  which 
the  prisoner  was  acquitted,  the  property, 
the  subject  of  the  alleged  larceny,  is  de- 
scribed as  "two  sacks  of  feed,  of  the  value 
of  $3.0(y' ;  while  in  the  oecond,  on  which  he 
was  last  tried  and  found  guilty,  it  is  de- 
scribed as  *'one  lot  of  feed  of  the  value  of 
twenty  dollars",  the  only  real  difference  be- 
ing in  stating  the  value  of  the  property  al- 
leged to  have  been  stolen.  The  date,  the 
ownership,  the  building  from  which  taken, 
indeed  the  language  of  the  two  indictments 
is  practically  the  same.  Cases  illustrating 
the  application  of  the  rule  requiring  identity 
of  the  offenses  are  collated  in  the  mono- 
graphic note  to  Page  v.  Com.,  26  Grat  (Va.) 
943,  901,  Ya.  Bepts.  Anno.  810,  811.  The 
sufficiency  of  the  plea  was  not  questioned 
below  and  is  not  questioned  here.  Being  good 
in  law,  and  issue  Joined  thereon,  defendant 
was  by  all  the  authorities  entitled  to  a  spe- 
dflc  response  thereto  by  the  jury. 

[4]  It  is  suggested  by  the  attorney  gener- 
al, however,  that  the  prisoner  waived  this 
right  by  neglecting,  before  the  Jury  was 
discharged,  to  call  the  court's  attention  to 
the  defect  in  the  verdict,  and  to  have  the 
same  corrected.  But  we  know  of  no  rule  of 
law  or  practice  which  would  so  deprive  a 
prisoner  of  his  right  when  on  trial  for  his 
liberty.  Was  it  not  the  duty  of  the  State 
seeking  a  ocmviction  to  look  to  the  suffldency 
and  form  of  the  verdict?  Such  a  rule  of 
practice  was  not  suggested  or  enforced  ip 
State  V.  Hudkins.  The  prisoner  promptly 
moved  for  a  new  trial  on  the  ground  of  his 
alleged  former  acquittal  and  because  the 
verdict  was  contrary  to  the  law  and  evi- 
dence. 

[k]  But  in  support  of  the  verdict  and 
Judgment  the  attorney  general  insists  that 
the  evidence  thereon  is  not  sufficient  to  sup- 
port the  special  plea,  and  that  defendant 
was  not  prejudiced.  We  think  there  was  evi- 
dence tending  to  show  the  identity  of  the 
offenses  charged,  on  the  theory  on  which  the 
case  seems  to  have  been  tried.  The  evidence 
tends  to  show  that  the  grain  alleged  to  have 
been  stolen  in  the  first  indictment  was  a 
part  of  the  same  grain  which  defendant  is 
charged  with  having  stolen  in  the  second  in- 


dictment, and  on  the  theory  of  the  continu- 
ity of  the  offense,  relied  on,  making  the  one 
a  part  of  the  other,  or  one  and  the  same 
offense,  the  Jury  might  have  so  found.  The 
test  in  such  cases,  says  Burress  v.  Com.,  27 
Grat  (Va.)  040,  941,  is,  "whether  the  evi- 
dence necessary  to  support  the  second  In- 
dictment would  have  been  sufficient  to  pro- 
cure a  legal  conviction  upon  the  first"  So, 
also,  says  State  v.  Dewees,  76  S.  C.  72,  56 
S.  E.  674,  11  Ann.  Ca&  991.  If  the  several 
takings  of  grain,  according  to  the  theory  on 
which  the  State  tried  the  case,  constituted 
a  continuous  taking,  and  one  offense,  and  the 
fact  was  that  the  grain  which  the  prisoner 
was  accused  of  stealing,  and  of  which  he  was 
acquitted  on  the  first  indictment,  was  a  part 
of  the  same  grain  covered  by  the  present  in- 
dictment, the  latter  constituted  a  part  of  the 
former  offense.  That  question  is  one  of  fact 
for  the  Jury,  and  as  to  which  there  was 
conflict 

[6]  In  this  case  it  does  not  distinctly  ap- 
pear, as  in  Page  v.  Com.,  supra,  that  the 
State  replied  specially  to  the  defendant's 
special  plea,  that  there  was  no  record  of 
the  trial  of  the  prisoner  for  the  same  iden- 
tical felony  and  offense  charged  in  the  in- 
dictment on  which  he  was  then  arraigned. 
Such  r^lication  was  held  to  be  good  reply 
to  the  plea  in  that  case.  And  it  was  more- 
over dedded.  in  that  case  that  as  the  two  in- 
dictments were  for  similar  offenses,  and  in 
the  same  words,  except  as  to  time,  which 
was  immaterial,  the  same  facts  which  would 
sustain  the  one,  standing  by  themselves, 
would  support  the  other  also ;  but  as  it  was 
averred  and  shown  that  the  two  offenses, 
though  similar,  were  not  in  fiict  the  same, 
but  different  offenses,  all  foundation  for  the 
plea  was  taken  away.  In  that  case  it  was 
shown  that  the  dwelling  house  alleged  to 
have  been  burned  in  the  first  indictment, 
though  belonging  to  the  same  person,  was  not 
in  tact  the  same  house  alleged  to  have  been 
burned  in  the  second  indictment,  and  there- 
fore not  the  same  offense. 

[7]  The  order  making  up  the  issues  in  the 
case  at  bar,  shows  a  spedal  reply  in  writing 
by  the  prosecuting  attorney  to  the  special 
plea,  but  no  such  replication  appears  in  the 
record.  Likely  the  special  replication  did 
traverse  the  fact  of  the  identity  of  the  offens- 
es. This  seems  to  be  the  proper  practice 
implied  by  the  opinion  of  the  court  in  Page 
V.  Com.,  supra,  and  indicated  by  other  au- 
thoritie&  9  Ency.  PL  &  Pr.  636;  12  Cyc. 
367.  As  we  shall  reverse  the  Judgment  be- 
low on  other  grounds  we  need  not  be  trou- 
bled with  any  supposed  error  in  "mfe^ng  up 
the  issue  on  this  spedal  plea,  for  if  error  was 
committed  it  can  be  corrected  on  another 
trial. 

For  the  reasons  given  we  are  of  opinion  to 
reverse  the  Judgment  and  award  defendant 
a  new  triaL 
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(73  W.  Va,  698) 
ADAMS  T.  CHESAPEAKE  &  O.  BY.  GO. 

<Snpreme  Court  of  Appeals  of  West  YirginUu 

Feb.  13,  1914.) 

(SyUabm  hy  the  Court.) 

1.  Masteb  and   Sebvant  (S  288*)— Asstjmp- 
TioN  OF  Risk— MiNOB  Servant. 

A  minor  servant,  though  14  vears  old  or 
over,  and  presumptively  capable  of  recognizing 
and  appreciating  danger,  is  not  held,  as  matter 
of  law,  to  have  assumed  the  risk  ot  injury  in- 
cident to  his  employment,  except  in  very  plain 
cases,  unless  his  knowledge  of  the  danger  and 
means  of  avoiding  it  affirmatively  appears,  or 
warning  thereof  and  instruction  as  to  provision 
against  it  are  shown  to  have  been  given  by  the 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1068-1088;  Dec:  Dig.  | 
288.*] 

2.  Maotbb  and  Servant  ({  218*)— Assump- 
tion OF  Risk— Liability  of  Master. 

The  danger  incident  to  unreasonably  long 
service  without  sleep,  at  night,  without  a  light 
and  about  a  double-track  railroad  on  which 
trains  are  passing  in  both  directions,  required 
of  such  a  servant,  is  attended  by  a  peculiar  risk 
of  injurjr,  due  to  the  tendency  of  long  service 
and  deprivation  ot  sleep  to  dull  the  mental  facul- 
ties and  weaken  the  powers  of  observation, 
which  he  is  not  held  as  matter  of  law  to  have 
assumed,  in  the  absence  of  proof  of  warning 
thereof  and  instruction  as  to  means  of  avoid- 
ance, or  previous  service  of  such  length  without 
sleep,  or  some  other  fact  from  which  knowledge 
of  the  peculiar  danger  and  assumption  of  the 
risk  can  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  601-609;  Dec  Dig.  | 
2ia*] 

Robinson  and  Williams,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Fannie  Adams,  administratrix, 
etc.,  against  the  Chesapeake  &  Ohio  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Enslow,  Fitzpatrick,  Alderson  ft  Baker,  of 
Huntington,  for  plaintiff  In  error.  Wilson 
ft  Llvezey  and  Neal  ft  Strlckling,  all  of  Hunt- 
ington, for  defendant  in  error. 

POFFENBARGER,  P.  The  principal  as- 
signments of  error  in  this  case,  the  overruling 
of  the  demurrers  to  the  original  and  amended 
declarations,  and  the  motion  to  set  aside  the 
verdict  and  refusal  to  direct  a  verdict  for 
the  defendant,  ridse  an  inquiry  as  to  whether 
a  master  is  liable  for  the  death  of  a  servant, 
resulting  from  compliance  with  the  master's 
requirement  of  service  for  an  unreasonably 
long  time  without  sleep  or  rest,  producing 
dullness  of  the  mental  faculties  and  a  weak- 
ening of  the  powers  of  observation.  Th6  ver- 
dict and  judgment  are  for  $2,000. 

That  such  conduct  on  the  part  of  a  master 
Imposes  liability  for  the  injury  or  death  of 
the  servant  has  been  Judicially  affirmed  in 
the  following  cases:  Pennsylvania  Co.  v. 
McCaffrey,  139  Ind.  430,  38  N.  B.  67,  29  L. 
R.  A.  104;  Republic  Iron,  etc.,  Co.  v.  Ohler, 
161  Ind.  405;  Railway  Co.  v.  Couture,  14 
Queb.  K.  B.  316,  7  Ann.  Cas.  190.    Under  the 


statutory  New  York  labor  laws  there  is  such 
liability.  Pelln  v.  Railroad  Co.,  102  App. 
Div.  71,  92  N.  y.  Supp.  468. 

[1j  This  l8  a  new  doctrine,  or  possibly  a 
new  application  of  old  doctrine,  but  it  seems 
to  accord  with  general  legal  principles,  since 
the  law  imposes  a  peculiar  duty  upon  masters 
in  favor  of  minor  servants,  on  account  of 
their  inexperience  and  inability  to  appreciate 
danger.  One  who  employs  a  minor  and  places 
him  at  work  in  a  dangerous  place  is  under  a 
duty  to  apprise  him  of  the  danger  and  show 
him  how  to  avoid  it,  except  In  very  plain 
cases  of  obvious  danger,  and  the  younger  the 
servant  the  higher  the  duty  of  the  master.  A 
minor  servant  over  the  age  of  14  years  is 
presumed  to  have  capacity,  after  having  been 
properly  instructed,  to  appreciate  danger  and 
know  how  to  avoid  it  If  he  is  under  the  age  • 
of  14  years,  there  is  a  presumption  of  Inabili- 
ty to  do  so,  which.  In  the  case  of  injury,  the 
employer  must  overcome  with  proof,  if  he 
would  escape  liability.  It  would  be  illogical 
and  unreasonable,  as  well  as  contrary  to 
common  knowledge,  to  say  such  incapacity 
cannot  result  from  causes  other  than  youth- 
fulness.  It  would  be  equally  at  variance 
with  reason  and  common  knowledge  to  say  It 
cannot  result  from  fatigue  and  loss  of  sleep. 
Of  course  there  is  this  difference:  In  the 
case  of  an  adult,  he  is  in  the  full  possession 
of  his  mental  powers  at  the  beginning  of  the 
service,  and  may  be  supposed  to  have  antici- 
pated and  assumed  the  risk  of  impairment, 
inevitably  consequent  upon  service  of  unrea- 
sonable length  and  deprivation  of  sleep  or 
food  for  an  unreasonable  time.  However, 
there  Is  no  occasion  here  to  say  whether,  un- . 
der  any  circumstances,  there  is  liability  for 
injury  or  death  to  an  adult  servant  on  this 
ground.  As  shown  by  the  declaration  and 
proof,  the  plaintiff's  decedent  was  only  17 
years  old,  wherefore  it  was  the  duty  of  his 
employer  to  apprise  him  of  all  dangers  con- 
nected with  his  work,  or  incident  to  his  serv- 
ice, of  which  he  did  not  have  knowledge. 
No  ground  upon  which  to  distinguish  the 
danger  from  overwork  and  loss  of  sleep  of 
the  servant  from  other  dangers  attendant 
upon  It  is  perceived.  A  minor,  though  over 
14  years  of  age,  is  not  deemed  in  law  to  have 
assumed  the  ordinary  risk  incident  to  his  em- 
ployment. Ordinarily,  it  Is  presumed  he  did 
not,  and,  to  bar  recovery  on  that  ground, 
there  must  be  specific  and  positive  evidence 
showing  the  risk  of  the  injury  incurred  was, 
as  a  matter  of  fact,  comprehended.  Where 
minors  are  concerned,  ordinary  rl§ks  are,  for 
evidential  purposes,  always  treated  at  the 
outset  of  the  inquiry  as  extraordinary,  and 
the  burden  of  establishment  of  the  servant's 
comprehension  of  the  particular  risk  rests  up- 
on the  employer.  Williams,  Adm'x,  v.  Coal 
&  Coke  Co.,  55  W.  Va.  84,  101,  46  S.  E.  802. 
See,  also,  Giebell  ▼.  Collins  Co.,  64  W.  Va. 
518,  46  S.  E.  569. 


*FoT  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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[2]  The  salient  allegations  of  the  declara- 
tion are  as  follows:  Plaintiffs  decedent,  a 
youth  of  17  years,  was  employed  by  the  de- 
fendant as  a  section  hand,  and  working  as 
such  near  the  town  of  Milton.  At  that  point 
the  defiendant'B  double-track  railroad  ran 
through  a  cut,  the  sides  of  wliich  were  slip- 
ping and  obstructing  the  tracks.  On  Feb- 
ruary 28,  1910,  the  deceased  servant  was  re- 
quired to  work  in  this  cut,  remoring  mud, 
eartli,  and  other  materials  from  the  tracks, 
from  6  o'clock  or  7  o'clock  in  the  morning 
until  6  o'clock  the  nest  morning,  and  was 
not  furnished  a  lantern  for  use  during  the 
liight  While  this  work  was  going  on  defend- 
ant's trains  were  passing  each  way  along  the 
tracks,  and,  at  about  4  o'clock  on  the  morning 
of  March  1st,  after  he  had  worked  21  hours 
consecutively,  and  when  he  was  fatigued  and 
worn  out  and  his  mental  faculties  dulled  by 
the  long  service,  he  was  run  over  and  killed 
by  a  train.  He  had  been  in  the  employment 
of  the  defendant  for  about  20  days  at  the 
time  of  his  death,  but  it  does  not  appear 
whether  he  had  been  previously  required  to 
work  at  night,  or  in  the  cut  in  which  he  was 
killed,  and  he  was  not  instructed  as  to  the 
danger  incident  to  his  work  and  means  of 
avoiding  it 

As  the  declaration  need  not  do  more  than 
point  out,  with  reasonable  certainty,  the 
grounds  of  negligence  or  means  by  which  the 
injury  was  iniiicted,  many  additional  facts, 
subsidiary  in  character,  but  material  and 
relevant,  are  admissible  in  evidence  under 
these  general  allegations.  The  degree  of  care 
to  be  exercised  in  the  employment  and  use  of 
an  infant  or  minor  servant  depends  upon  the 
nature  of  the  work,  the  capacity  of  the  serv- 
ant, his  situation,  and  all  the  surrounding 
circumstances.  Whether  he  was  such  a  boy 
as  could  work  for  a  period  of  21  consecutive 
hours  at  the  kind  of  work  assigned  to  him, 
and  under  the  conditions  existing  at  that 
place,  involves  inquiry,  not  only  as  to  his  age, 
but  also  as  to  his  strength,  physical  condi- 
tion, and  other  peculiarities  within  the 
knowledge  of  the  employer  or  his  agent,  or 
so  obvious  that  a  reasonably  cautious  man 
would  have  discovered  them.  Being  broad 
enough  to  let  in  these  additional  facts  and 
to  permit  full  and  complete  inquiry  as  to  the 
existence  or  the  fact  of  injury  by  the  means 
alleged,  the  declaration  is  sufficient,  and  the 
demurrer  thereto  was  properly  overruled. 

But  the  proof  does  not  come  up  to  the 
declaration  in  point  of  strength.  The  de- 
ceased servant  was  only  17  years  old  and 
underslze,  weighing  about  130  pounds.  On 
the  morning  of  February  2Sth  he  arose  at 
4  or  5  o'clock  and  went  to  ^ork  at  7.  The 
section  gang  to  which  he  belonged  consisted 
of  eight  men,  but  only  three  or  four  of  them 
worked  with  him  that  day.  Between  3  and  5 
o'clock,  they  quit  for  the  day  on  account  of 
rain.  At  that  time  the  foreman  of  the  gang 
announced  his  intention  to  keep  two  men  in 
the  cut  during  the  night,  and  the  plaintifTs 


decedent  was  selected  as  one  of  them,  wheth- 
er at  his  own  instance  and  request  or  by  or- 
der of  the  foreman  is  a  question  as  to  which 
the  evidence  conflicts.  He  went  out  at  about 
7  or  8  o'clock  in  the  evening  in  company  with. 
Morris  Chapman,  and  remained  in  and  about 
the  cut  from  that  time  until  his  death,  work- 
ing part  of  the  time  and  spending  the  balance 
of  it  by  a  fire  near  their  place  of  work.  At 
about  4  o'clock  in  the  morning,  he  was  sit- 
ting by  the  fire  asleep,  and  Ohapman,  hearing 
the  approach  of  the  eastrbound  train,  shook 
him  to  arouse  him.  In  response  to  this  ef- 
fort, he  uttered  an  inquiry  "Umph,**  and  then 
Chapman  left  him  and  went  down  the  track 
ahead  of  the  train  to  see  if  it  was  clear  of 
obstruction.  When  he  returned,  the  deceas- 
ed was  not  found  by  the  fire,  and  a  search 
revealed  his  remains  along  the  tra(^,  show- 
ing he  had  been  killed  by  a  train. 

The  decedent  had  worked  with  .the  section 
crew  for  about  a  month  and  with  experienced 
men  along  the  double  track  of  the  defendant's 
railroad.  He  had  worked  only  about  seven 
or  eight  hours  on  the  last  day  of  February, 
and  made  no  complaint  of  fatigue  to  the  fore- 
man, though  some  of  the  witnesses  say  he 
looked  tired  and  worn  out  that  evening.  Aft- 
er he  went  back  to  the  cut  at  night  he  did 
very  littie  work.  He  and  Chapman,  who  was 
with  him  made  about  two  trips  along  the  slide 
before  midnight  and  one  after  midnight  The 
balance  of  the  time  they  sat  by  the  fire  about 
16  or  20  feet  from  the  west-bound  track. 
When  aroused  by  Chapman,  Adams  was  not 
sleeping  soundly,  but  only  lightly  or  dozing. 
After  Chapman  left  him  and  started  along  the 
track,  he  looked  back  and  saw  Adams  stand- 
ing up  by  the  fire.  He  must  necessarily  have 
arisen  and  left  the  fire,  else  he  would  not 
have  been  harmed.  At  this  time,  two  trains 
were  approaching,  a  freight  train  from  the 
west  and  a  passenger  train  from  the  east,  and 
both  passed  before  Chapman  returned.  The 
body  of  Adams  had  been  cut  in  two,  or  nearly 
so,  on  the  east  rail  of  the  west-bound  track, 
a  fact  showing  he  was  killed  by  the  passenger 
train  going  west  No  negligence  or  lack  of 
duty  is  shown  on  the  part  of  the  enginem^i 
on  either  train,  and  the  headlights  on  both 
the  trains  could  have  been  seen  for  some  dis- 
tance. 

If  there  was  any  failure  of  duty  on  the  part 
of  the  defendant,  it  was  the  omission  of  warn- 
ing and  notice  of  danger  from  working  at 
night,  after  a  full  day  of  wakefulness,  in 
which  seven  or  eight  hours'  work  had  been 
done.  In  the  case  of  an  adult  this  danger 
would  be  regarded  as  an  ordinary  one  neces- 
sarily, for  it  would  have  been  as  well  known 
to  the  servant  as  the  master.  It  is  a  danger 
within  the  common  knowledge  of  ordinary 
men,  and  there  is  no  ground  upon  which  it 
can  be  said  an  adult  servant  does  not  know 
and  appreciate  it  as  fully  as  the  master.  But 
in  the  case  of  an  infant  servant  ordinary 
risks  are  conditional.  In  other  wordEf,  they 
are  not  ordinary  risks,  but  eztraordinaiy 
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ones,  unless  it  appears  tliaty  in  some  way  the 
servant  had  knowledge  of  them  and  appre- 
ciated them.  It  does  not  api)ear  that  the  de- 
ceased had  ever  before  worked  at  night  on  a 
railroad  track,  or  elsewhere,  so  as  to  make 
It  apparent  from  his  experience  or  observa- 
tion that  the  numbing  effect  of  fatigue  and 
loss  of  sleep  would  Increase  the  danger  of  in- 
Jury.  If  such  experience  had  been  shown, 
the  court  could  say  as  matter  of  law  he  as- 
sumed the  risk.  Williams  v.  Coal  and  Ck>ke 
Co.,  55  W.  Ya.  84,  46  S.  B.  802.  In  the  abr 
sence  of  such  proof,  or  something  else  show- 
ing knowledge  and  appreciation  of  the  partic- 
ular danger,  the  law  imposes  upon  the  master 
duty  to  warn  and  instruct  a  minor  servant 
as  to  it  In  the  discussion  of  this  question, 
in  view  of  the  many  cases  in  which  it  has 
arisen,  Labatt  on  Master  ft  Servant,  1 1154,  p. 
8007,  says:  "The  essential  basis  of  the  rule 
is  that  the  master  is  not  Justified  in  exposing 
a  servant  to  any  extraordinary  risks,  and 
that  a  servant  who  cannot,  by  the  exercise  of 
his  own  unaided  intelligence,  comprehend  the 
dangers  incident  to  his  environment  must  nec- 
essarily be  exposed  to  such  risks  relatively  to 
servants  who  are  capable  of  comprehending 
the  same  dangers.  That  the  duty  of  instruct- 
ing minors  is  really  referable  to  this  consider- 
ation is  strongly  indicated  by  the  language 
used  in  the  earliest  cases  in  which  the  liabili- 
ty of  a  master  to  servants  of  tender  years 
was  discussed." 

In  the  various  jurisdictions,  the  extent  of 
the  master's  duty  to  instruct  and  the  con- 
siderations upon  which  it  rests,  as  well  as 
the  presumptions  of  law  involved,  are  not 
uniformly  stated  or  recognized  by  the  courts. 
But  in  this  state  the  general  principles  have 
been  dealt  with,  and  to  some  extent  settled, 
upon  reasons  and  considerations  that  are 
fairly  satisfactory.  An  infant,  after  reach- 
ing the  age  of  14  years,  is  presumed  to  have 
sufQdent  discretion  and  understanding  to  be 
responsible  for  his  wrong,  to  be  sensible  of 
danger,  and  to  know  how  to  avoid  it;  and, 
after  a  boy  has  reached  that  age,  courts  do 
not  permit  Juries  to  presume  him  Incompe- 
tent for  the  duties  of  his  particular  employ- 
ment, because  of  minority  alone.  Wilkinson 
V.  Opal  &  Coke  Co.,  64  W.  Va.  03,  61  S.  E.  875, 
20  L.  B.  A.  (N.  S.)  331.  In  that  case  an  effort 
was  made  to  impose  liability  upon  a  master 
for  injury  to  one  servant  by  reason  of  an  in- 
competent fellow  servant,  a  minor,  and  the 
only  fact  shown  as  ground  of  negligence  was 
Ws  minority.  The  legal  proposition  asserted 
by  it  is  that  a  minor  over  14  years  of  age  is 
presumed  to  have  capacity  to  recognize^  ap- 
preciate, and  avoid  obvious  dangers  and  to 
understand  and  obey  instructions.  In  Ewing 
V.  Fuel  Co.,  65  W.  Va.  726,  65  S.  B.  200,  29  L. 
R.  A.  (N.  S.)  487,  the  injury  was  sustained  by 
the  minor  servant  himself,  and  the  court  stat- 
ed the  rule  as  follows :  "An  infant  14  years 
of  age  or  over  is  presumed  to  possess  suffi- 
cient mental  capacity  to  comprehend  and 
avoid  danger,  and  if  he  relies  on  his  want  of 


such  capacity,  the  burden  of  proving  it  is  on 
him;  but  if  under  the  age  of  14,  he  is  pre- 
sumed not  to  possess  such  capacity,  and  in  an 
action  by  him  for  negligence  causing  his  in- 
Jury  the  burden  of  proving  his  capacity  Is 
on  the  defendant"  In  Bare  v.  Coal  Co.,  61 
W.  Va.  28,  55  S.  B.  907,  8  L.  R.  A.  (N.  S.) 
284,  123  Am.  St  Bep.  966,  there  was  no  ef- 
fort to  determine  or  fix  arbitrarily  an  age 
with  reference  to  presumption,  but  the  court 
declared  the  following  rule:  "It  is  action- 
able negligence  for  an  employer  to  engage 
and  plaoe  at  a  dangerous  employment  a  mi- 
nor who,  although  instructed,  lacks  sufficient 
age  and  capacity  to  comprehend  and  avoid 
the  dangers  of  the  employment,  if  the  em- 
ployer has  or  should  have  notice  of  the  mi- 
nor's age  and  lack  of  capacity.'*  Following 
these  decisions^  the  court  held,  in  Swing  v. 
Fuel  Co.,  dted  as  follows:  "Whether  or  not 
an  infant  possessed  sufficient  mental  capacity 
to  comprehend  and  avoid  the  dangers  inci- 
dental to  his  employment,  and  whether  or  not 
he  was  aware  of  his  danger,  and  could  have 
avoided  it  by  the  use  of  such  care  as  might 
reasonably  be  expected  in  one  of  his  age,  are 
questions  of  fact  for  the  Jury."  The  general 
rule  given  by  Labatt,  at  section  1155,  p.  3069, 
is  in  complete  accord  with  this  holding.  He 
states  it  as  follows :  "Ordinarily  it  is  within 
the  function  of  the  Jury  to  say  whether  a 
minor  servant  comprehended  a  work  in  such 
a  sense  as  to  absolve  the  employer  from  the 
obligation  to  instruct  hluL  It  is  only  when 
the  proper  inference  from  the  testimony  is 
so  clear  as  to  be  free  from  doubt  that  it  be- 
comes a  matter  of  law  for  the  court" 

From  the  authorities  dted  and  the  observa- 
tions previously  made  herein,  the  existence 
of  a  peculiar  and  unusual  danger,  incident  to 
a  service  for  an  unreasonably  long  time  and 
without  sleep,  is  obvious,  and  it  is  not  pre- 
tended or  claimed  that  any  instruction  as  to 
such  danger  was  given  the  minor  servant 
for  whose  wrongful  death  this  action  was 
brought  After  having  been  required  to  work 
seven  or  eight  hours»  he  was  stationed  with 
another  employ^  at  a  dangerous  cut,  for  the 
purpose  of  keeping  the  track  free  from  ob- 
struction during  the  night  The  duty  assign- 
ed excluded  the  privilege  of  sleep.  It  was  to 
watch  rather  than  to  work,  and  therefore  ne» 
cessitated  his  remaining  awake.  In  the  ab- 
sence of  proof  of  instruction  as  to  this  pecul- 
iar danger  and  of  experience,  on  the  part  of 
the  servant,  from  which  knowledge  thereof 
can  be  inferred,  the  rules  of  law  to  which  ref- 
erence has  be^i  made  impose  liability. 

While  the  danger  here  noted  and  to  which 
the  deceased  was  exposed,  would  naturally 
suggest  itself  to  an  adult,  knowledge  of  it 
comes  not  by  mere  visual  observation,  as  in 
the  case  of  most  perils,  but  by  a  mental  oper- 
ation, requiring  the  process  of  reasoning  from 
cause  to  effect  and  the  exercise  of  prescience 
and  wariness,  which  presumptively  immature 
minds  do  not  possess  without  stimulation  or 
direction*   This  presumption  rests  upon  com- 
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mon  knowledge  of  the  lack  of  pradence  and 
caution  characteilatic  of  children  and  youths. 

In  view  of  this  conclusion,  the  court  below 
rightfully  refused  to  instruct  the  Jury  to  find 
for  the  defendant  That  Chapman  awakened 
Adams  and  told  him  train  No.  15  was  ap- 
proaching was  not  a  fact  precluding  right  of 
recovery.  Hence  the  court  properly  refused 
instruction  No.  6,  intending  to  make  it  con- 
dusiye.  The  court  properly  refused  to  give 
instruction  No.  8,  because  it  was  substantially 
the  same  as  No.  7,  which  had  been  given.  In- 
struction No.  10  was  substantially  the  same  as 
No.  6,  and  was  properly  refused,  for  the  rea- 
son given  as  justifying  refusal  of  the  latter. 
Defendant's  instruction  No.  15,  which  the 
court  refused,  is  substantially  covered  by  its 
instruction  No.  3,  which  the  court  gave,  where- 
fore there  was  no  error  in  refusing  it  The 
plaintiff's  instruction  No.  1,  to  the  giving  of 
which  the  defendant  objected,  states  the  law 
as  it  is  here  expressed,  except  that  it  leaves 
out  the  omission  to  give  the  servant  notice 
or  warning  of  the  danger,  but  lack  of  such 
notice  or  warning  is  an  admitted  fact  in  the 
case,  which  obviously  may  be  assumed  or  ig- 
nored by  the  instructions.  At  least  it  de- 
volved upon  the  defendant  to  prove  it,  and  it 
adduced  no  evidence  tending  to  do  so. 

Exception  was  taken  to  the  action  of  the 
court  in  overruling  objections  to  a  number  of 
questions  and  answers  of  witnesses,  relating 
to  the  size  and  physical  and  mental  condi- 
tion of  the  servant,  in  general,  and  as  to  his 
weariness  and  fatigue  on  the  evening  before 
he  was  killed.  Though  not  highly  important, 
these  matters  were  relevant  and  material, 
and  no  reason  for  their  exclusion  is  assigned 
in  the  brief,  and  we  perceive  none.  Testi- 
mony to  a  conversation  between  the  deceased 
and  the  foreman  under  whom  he  worked,  the 
evening  before  he  was  injured,  pertaining  to 
his  work  that  night,  was  objected  to,  but  no 
ground  of  exclusion  or  reason  for  it  Is  stated 
in  the  brief,  and  we  see  none.  • 

Finding  no  error  in  the  Judgment,  we  af- 
firm it 

ROBINSON  and  WILLIAMS,  JJ.»  dissent 
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ABERDEEN  &  A.  R.  CO.  v.  SEABOABD 
AIR  LINE  BY.  CO.  (Supreme  Court  of  North 
Carolina.  Dec.  10.  1913.)  Appeal  from  Superi- 
or Court,  Moore  County ;  Bragaw,  Judge.  Ac- 
tion by  the  Aberdeen  &  Asheboro  Railroad 
Company  against  the  Seaboard  Air  Line  Rail- 
way Company.  From  a  judgment  for  olaintiff, 
defendant  appeals.  Affirmed.  W.  H.  Neal,  of 
Laurinbure,  for  appellant  Douglas  &  Doug- 
las, of  Raleigh,  Jerome  &  Price,  of  Salisbury, 
R.  L.  Bums,  of  Carthage,  and  W.  H.  Lyon, 
Jr.,  of  Baleigh,  for  appellee. 

PER  CURIAM.  This  action  was  tried  in 
accordance   with   the  principles  laid  down  in 


the  former  appeal  (157  N.  G.  309.  72  S.  £. 
1047),  and  upon  an  examination  of  the  entire 
record  we  find  no  reversible  error.    No  error. 


FISHER  V.  MONTVALB  LUMBER  CO. 
(Supreme  Court  of  North  Carolina.  Dec  13, 
1913.)  Appeal  from  Superior  Court,  Swain 
County;  Long,  Judge.  Action  by  Mrs.  F.  C. 
Fisher  against  the  Montvale  Lumber  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed.  See,  alao,  162  N.  C.  531,  78 
S.  EL  286.  The  action  was  tried  upon  this  is- 
sue :  *'(1)  Did  the  female  plaintiff  and  defend- 
ant corporation  make  the  contract  as  alleged 
in  the  fifth  allegation  of  the  first  cause  of  ac- 
tion of  the  complaint?  Answer:  No."  F.  C. 
E^sher,  of  Bryson  City,  for  appellant  Frye, 
Gantt  &  Frye,  of  Bryson  City.  W.  L.  Taylor, 
of  Baltimore,  Md.,  and  Bryson  &  Black,  of  Bry- 
son City,  for  appellee. 

PER  CURIAM.  When  this  appeal  was  be- 
fore ns  at  last  term,  the  plaintiff  was  granted 
a  certiorari  to  bring  up  a  corrected  case  on 
appeaL  This  is  now  before  us  in  a  very  im- 
perfect form,  consisting  practically  of  a  copy  of 
the  judge's  notes  of  the  evidence.  Nevertheless 
we  have  considered  what  purports  to  be  the 
plaintiff's  exceptions.  We  find  them  to  be  with- 
out merit  The  controversy  appears  to  be  one 
almost  exclusively  of  fact,  and  is  settled  by  the 
finding  of  the  jury.    No  error. 


STOUT  V.  SOUTHERN  RY.  CO.  (Supreme 
Court  of  North  Carolina.  Dec.  10.  1913.)  Ap- 
peal from  Superior  Court,  Alamance  County; 
Peebles,  Judge.  •  Action  by  Lydia  L.  Stout,  ad- 
ministratrix, against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed.  This  is  an  action  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  the  plaintifTs  intestate.  The  evidence  of- 
fered upon  the  part  of  the  plaintiff  tends  to 
prove  that  on  October  17,  1910,  the  plaintiffs 
intestate,  at  about  sundown,  was  seen  sitting 
on  a  crosstie  on  the  sonth  side  of  the  railroad 
trackt  with  his  elbows  on  his  knees  and  head 
bent  down.  There  was  also  evidence  that  the 
train,  while  approaching  the  deceased,  blew  the 
alarm  signals  several  tunes  when  about  150  or 
200  feet  distant  There  was  judgment  of  non- 
suit, and  the  plaintiff  excepted  and  appealed. 
Dameron  &  Long,  of  Burlington,  for  appellant 
Parker  &  Parker,  of  Graham,  for  appellee. 

PER  CURIAM.     This  ease  falls  within  the 

Srinciples  laid  down  in  Holder  v.  RaUroad,  160 
r.  C.  6,  75  S.  E.  1004,  and  the  cases  there 
cited,  and  upon  these  authorities  the  judgment 
of  nonsuit  is  affirmed.    Affirmed. 


GREER  V.  KEATON.  (Supreme  Court  of 
South  Carolina.  Jan.  21.  1914!)  Appeal  from 
Common  Pleas  Qreuit  Conrt,  Anderson  Coun- 
ty; J.  W.  Bowman,  Judge.  Action  by  Harri- 
son Greer  against  W.  N.  Keaton,  in  which 
plaintiff  appealed.  On  motion  to  set  aside  an 
order  of  the  clerk  of  the  Supreme  Court  dia* 
missing  the  appeal.  Motion  granted,  and  ap- 
peal reinstated.  Geiger  &  Wolfe,  of  Anderson, 
for  appellant  Bonham,  Watkins  &  Allen,  of 
Anderson,  for  respondent 

GART,  0.  J.  On  hearing  the  motion  to  set 
aside  the  orders  of  U.  R.  Brooks,  clerk  of  the 
Supreme  Court,  dismissing  the  appeal  herein, 
it  IS  ordered  that  the  motion  be  granted,  and 
that  the  case  be  reinstated  for  hearing  by  this 
court 


STATE  ex  reL  LINDSBfY  v.  TOLUSON. 

i Supreme  Court  of  South  Carolina.     Jan.  21, 
914.)    On  motion  to  tax  costs.    Motion  grant- 
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•d.  See^  also,  95  S.  0.  58,  78  S.  E.  521.  Bon- 
ham,  Watkins  &  Allen,  of  Anderson,  for  the 
motion. 

GABT,  0.  J.  After  hearing  argument  of 
counsel  upon  the  motion  for  an  order  requiring 
tJie  derk  of  this  court  to  tax  the  reasonable 
fees,  disbursements^  and  costs  allowed  the  de- 
fendant by  law,  it  IS  ordered  that  the  motion  be 
granted,  and  that  the  clerk  report  the  same  to 
court  for  its  approval. 


STATE  ex  rel.  TOMLINSON  et  al.  v.  HUG- 
GINS  et  aL     (Supreme  Court  of  South  Caro- 


lina. Jan.  7,  1914.)  Petition  by  the  State,  on 
relation  of  S.  J.  Tomlinson  and  others,  against 
M.  B.  Huggins  and  others,  for  an  order  staying 
proceedings  pending  appeaL  Denied.  D.  Gor- 
don Baker  and  B.  E.  Whiting,  both  of  Florence, 
for  petitioners.  Philip  H.  Arrowsmith,  of  Lake 
City,  opposed. 

PER  CURIAM.  This  is  an  application  for 
an  order  staying  proceedings  in  the  circuit 
court  pending  an  appeal  to  the  Supreme  Court. 
After  hearing  argument  of  counsel,  the  applica- 
tion is  refused. 


End  of  Cases  in  Vol.  80 


